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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
7 CFR Part 1030

[Docket No. AO-361-A39; DA-04-03A]

Milk in the Upper Midwest Marketing
Area; Interim Order Amending the
Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule.

SUMMARY: This order amends certain
features of the pooling standards and
transportation credit provisions of the
Upper Midwest (UMW) milk marketing
order on an interim basis. More than the
required number of producers in the
UMW marketing area have approved the
issuance of the interim order as
amended.

DATES: Effective July 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Gino M. Tosi, Marketing Specialist, Stop
0231, Room 2971, USDA/AMS/Dairy
Programs, Order Formulation and
Enforcement Branch, 1400
Independence Avenue, SW.,
Washington, DC 20250-0231, (202) 690—
1366, e-mail address:
gino.tosi@usda.gov.

SUPPLEMENTARY INFORMATION:
Specifically, this decision amends the
UMW order by: (1) Revising the supply
plant performance standards so that
milk seeking to be pooled on the order
demonstrates consistent service to the
Class I market; (2) preventing handlers
located within the States that comprise
the UMW marketing area from
qualifying milk located outside of the
States that comprise the marketing area;
(3) eliminating diversions to nonpool
plants outside of the States that
comprise the UMW marketing area; and
(4) establishing a limit of the receipt by

handlers of a transportation credit to
milk movements of 400 miles or less.

This administrative rule is governed
by the provisions of sections 556 and
557 of title 5 of the United States Code
and, therefore, is excluded from the
requirements of Executive Order 12866.

This interim rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. This rule
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act of 1937 (the Act), as
amended (7 U.S.C. 601-674), provides
that administrative proceedings must be
exhausted before parties may file suit in
court. Under Section 608c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the
Department of Agriculture (Department)
a petition stating that the order, any
provision of the order, or any obligation
imposed in connection with the order is
not in accordance with the law. A
handler is afforded the opportunity for
a hearing on the petition. After a
hearing, the Department would rule on
the petition. The Act provides that the
District Court of the United States in
any district in which the handler is an
inhabitant, or has its principal place of
business, has jurisdiction in equity to
review the Department’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after the date
of the entry of the ruling.

Small Business Consideration

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this interim rule will not have a
significant economic impact on a
substantial number of small entities. For
the purpose of the Regulatory Flexibility
Act, a dairy farm is considered a “‘small
business” if it has an annual gross
revenue of less than $750,000, and a
dairy products manufacturer is a ““small
business” if it has fewer than 500
employees.

For the purposes of determining
which dairy farms are “small
businesses,” the $750,000 per year
criterion was used to establish a
production guideline of 500,000 pounds

per month. Although this guideline does
not factor in additional monies that may
be received by dairy producers, it
should be an inclusive standard for
most “small” dairy farmers. For
purposes of determining a handler’s
size, if the plant is part of a larger
company operating multiple plants that
collectively exceed the 500-employee
limit, the plant will be considered a
large business even if the local plant has
fewer than 500 employees.

During August 2004, the month
during which the hearing occurred,
there were 15,608 dairy producers
pooled on, and 60 handlers regulated
by, the UMW order. Approximately
15,082 producers, or 97 percent, were
considered small businesses based on
the above criteria. On the processing
side, approximately 49 handlers, or 82
percent, were considered small
businesses.

The adoption of the proposed pooling
standards serves to revise established
criteria that determines those producers,
producer milk, and plants that have a
reasonable association with, and are
consistently serving the fluid needs of,
the UMW milk marketing area. Criteria
for pooling are established on the basis
of performance levels that are
considered adequate to meet the Class I
fluid needs and, by doing so, determine
those producers who are eligible to
share in the revenue that arises from the
classified pricing of milk. Criteria for
pooling are established without regard
to the size of any dairy industry
organization or entity. The established
criteria are applied in an identical
fashion to both large and small
businesses and do not have any
different economic impact on small
entities as opposed to large entities. The
criteria established for transportation
credits is also identically applied to
both large and small businesses and do
not have any different economic impact
on small entities. Therefore, the
proposed amendments will not have a
significant economic impact on a
substantial number of small entities.

Prior documents in this proceeding:

Notice of Hearing: Issued June 16, 2004;
published June 23, 2004 (69 FR
34963).

Notice of Hearing Delay: Issued July 14,
2004; published July 21, 2004 (69 FR
43538).
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Tentative Partial Decision: Issued April
8, 2005; published April 14, 2005 (70
FR 19709).

Findings and Determinations

The findings and determinations
hereinafter set forth supplement those
that were made when the UMW order
was first issued and when it was
amended. The previous findings and
determinations are hereby ratified and
confirmed, except where they may
conflict with those set forth herein.

The following findings are hereby
made with respect to the UMW order:

(a) Findings upon the basis of the
hearing record. Pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
part 900), a public hearing was held
upon certain proposed amendments to
the tentative marketing agreement and
to the order regulating the handling of
milk in the UMW marketing area.

Upon the basis of the evidence
introduced at such hearing and the
record thereof it is found that:

(1) The UMW order, as hereby
amended on an interim basis, and all of
the terms and conditions thereof, will
tend to effectuate the declared policy of
the Act;

(2) The parity prices of milk, as
determined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the marketing area, and the
minimum prices specified in the order,
as hereby amended on an interim basis,
are such prices as will reflect the
aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and

(3) The UMW order, as hereby
amended on an interim basis, regulates
the handling of milk in the same
manner as, and is applicable only to
persons in the respective classes of
industrial and commercial activity
specified in, a marketing agreement
upon which a hearing has been held.

(b) Additional Findings. It is
necessary and in the public interest to
make these interim amendments to the
UMW order effective July 1, 2005. Any
delay beyond that date would tend to
disrupt the orderly marketing of milk in
the aforesaid marketing area.

The interim amendments to this order
are known to handlers. The final
decision containing the proposed
amendments to this order was issued on
April 8, 2005.

The changes that result from these
interim amendments will not require
extensive preparation or substantial
alteration in the method of operation for
handlers. In view of the foregoing, it is
hereby found and determined that good
cause exists for making these interim
order amendments effective on July 1,
2005.

(c) Determinations. It is hereby
determined that:

(1) The refusal or failure of handlers
(excluding cooperative associations
specified in Section 8¢(9) of the Act) of
more than 50 percent of the milk, which
is marketed within the specified
marketing area, to sign a proposed
marketing agreement, tends to prevent
the effectuation of the declared policy of
the Act;

(2) The issuance of this interim order
amending the UMW order is the only
practical means pursuant to the
declared policy of the Act of advancing
the interests of producers as defined in
the order as hereby amended;

(3) The issuance of the interim order
amending the UMW order is favored by
at least two-thirds of the producers who
were engaged in the production of milk
for sale in the marketing area.

List of Subjects in 7 CFR Part 1030
Milk marketing orders.
Order Relative to Handling

It is therefore ordered, that on and
after the effective date hereof, the
handling of milk in the UMW marketing
area shall be in conformity to and in
compliance with the terms and
conditions of the order, as amended,
and as hereby further amended on an
interim basis, as follows:

m The authority citation for 7 CFR part
1030 reads as follows:

Authority: 7 U.S.C. 601-674.

PART 1030—MILK IN THE UPPER
MIDWEST MARKETING AREA

m 1.In § 1030.7, paragraph (c)(2) is
revised to read as follows:

§1030.7 Pool plant.

* * * * *

(C] * x %

(2) The operator of a supply plant
located within the States of Illinois,
Iowa, Minnesota, North Dakota, South
Dakota, and Wisconsin, and the Upper
Peninsula of Michigan may include as
qualifying shipments under this
paragraph milk delivered directly from
producers’ farms pursuant to
§§1000.9(c) or 1030.13(c) to plants
described in paragraphs (a), (b) and (e)
of this section. Handlers may not use
shipments pursuant to § 1000.9(c) or

§1030.13(c) to qualify plants located
outside the area described above.

m 2.In § 1030.13, paragraph (d)
introductory text is revised to read as
follows:

§1030.13 Producer milk.
* * * * *

(d) Diverted by the operator of a pool
plant or a cooperative association
described in § 1000.9(c) to a nonpool
plant located in the States of Illinois,
Iowa, Minnesota, North Dakota, South
Dakota, and Wisconsin, and the Upper
Peninsula of Michigan, subject to the
following conditions:

* * * * *

m 3.In § 1030.55, paragraph (a)(2) is
revised to read as follows:

§1030.55 Transportation credits and
assembly credits.

(a) * *x %

(2) Multiply the hundredweight of
milk eligible for the credit by .28 cents
times the number of miles, not to exceed
400 miles, between the transferor plant

and the transferee plant;
* * * * *

Dated: May 26, 2005.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-10835 Filed 5-31-05; 8:45 am)|]
BILLING CODE 3410-02—P

FARM CREDIT ADMINISTRATION

12 CFR Part 617
RIN 3052-AC24

Borrower Rights; Effective Date

AGENCY: Farm Credit Administration.
ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration (FCA) published a final
rule under part 617 on April 12, 2005
(70 FR 18965). This final rule allows a
borrower to waive borrower rights when
receiving a loan from a qualified lender
as part of a loan syndication with non-
Farm Credit System lenders that are
otherwise not required by section
4.14A(a)(6) of the Farm Credit Act of
1971, as amended, to provide borrower
rights and provides qualified lenders
needed flexibility to meet the credit
needs of borrowers seeking financing
from a qualified lender as part of certain
syndicated lending arrangements. In
accordance with 12 U.S.C. 2252, the
effective date of the final rule is 30 days
from the date of publication in the
Federal Register during which either or



Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/Rules and Regulations

31323

both Houses of Congress are in session.
Based on the records of the sessions of
Congress, the effective date of the
regulations is May 26, 2005.

DATES: The regulation amending 12 CFR
part 617, published on April 12, 2005
(70 FR 18965), is effective May 26, 2005.
FOR FURTHER INFORMATION CONTACT:
Mark Johansen, Senior Policy Analyst,
Office of Policy and Analysis, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883—4498, TTY (703)
883—4434; or Howard Rubin, Senior
Attorney, Office of General Counsel,
Farm Credit Administration, McLean,
VA 22102-5090, (703) 883—-4020, TTY
(703) 883—4020.

(12 U.S.C. 2252(a)(9) and (10))

Dated: May 26, 2005.
Jeanette C. Brinkley,
Secretary, Farm Credit Administration Board.
[FR Doc. 05-10874 Filed 5—31-05; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Part 648

[Docket No. 050314072-5126-02; 1.D.
030705D]

RIN 0648—-AS33

Fisheries of the Northeastern United
States; Northeast (NE) Multispecies
Fishery; Framework Adjustment 40B

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS is implementing
approved measures contained in
Framework Adjustment 40B (FW 40B)
to the NE Multispecies Fishery
Management Plan (FMP). FW 40B was
developed by the New England Fishery
Management Council (Council) to
modify existing effort control programs
implemented under Amendment 13 to
the FMP to improve the effectiveness of
these programs, to create additional
opportunities for commercial fishing
vessels in the fishery to target healthy
groundfish stocks, and to increase the
information available to assess
groundfish bycatch in the herring
fishery. This final rule implements
several revisions to the Days-at-Sea
(DAS) Leasing and Transfer Programs,
modifies provisions for the Closed Area

(CA) II Yellowtail Flounder Special
Access Program (SAP), revises the
allocation criteria for the Georges Bank
(GB) Cod Hook Sector (Sector),
establishes a DAS credit for vessels
standing by an entangled whale,
implements new notification
requirements for Category 1 herring
vessels, and removes the net limit for
Trip gillnet vessels.

DATES: Effective June 1, 2005.
ADDRESSES: Copies of FW 40B, its
Regulatory Impact Review (RIR) and the
Environmental Assessment (EA) are
available from Paul J. Howard,
Executive Director, New England
Fishery Management Council, 50 Water
Street, The Tannery—Mill 2,
Newburyport, MA 01950. NMFS
prepared a Final Regulatory Flexibility
Analysis (FRFA), which is contained in
the Classification section of this final
rule. The EA/RIR/FRFA are also
accessible via the Internet at http://
www.nero.nmfs.gov. Copies of the Small
Entity Compliance Guide are available
from the Regional Administrator,
Northeast Regional Office, NMFS, One
Blackburn Drive, Gloucester, MA
01930-2298.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this final rule
should be submitted to the Regional
Administrator at the address above and
to David Rostker, Office of Management
and Budget (OMB), by e-mail at
drostker@omb.eop.gov, or fax to (202)
395-7285.

FOR FURTHER INFORMATION CONTACT:
Douglas W. Christel, Fishery Policy
Analyst, (978) 281-9141, fax (978) 281—
9135.

SUPPLEMENTARY INFORMATION:

Background

The Council developed Amendment
13 in order to bring the FMP into
conformance with all Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act) requirements, including ending
overfishing and rebuilding all
overfished groundfish stocks.
Amendment 13 was partially approved
by the Secretary of Commerce on March
18, 2004. A final rule implementing the
approved measures in the amendment
was published April 27, 2004 (69 FR
22906) and became effective May 1,
2004. Because of the mixed-stock nature
of the NE multispecies fishery,
management measures to reduce
mortality on overfished stocks adopted
in Amendment 13, including effort
reductions, are expected to reduce
fishing mortality more than is necessary

on other, healthy stocks. As a result,
yield from healthy stocks may be
sacrificed and the FMP may not provide
for the fishery to harvest the optimum
yield (OY), the amount of fish that will
provide the greatest overall benefit to
the Nation, from all stocks managed
under the FMP for a given year.

Amendment 13 categorized the DAS
allocated to each NE multispecies
permit as Category A, B (Regular), B
(Reserve), or C DAS. Category A DAS
can be used to target any regulated
groundfish stock, while Category B DAS
are to be used only to target healthy
groundfish stocks. Category C DAS
cannot be used unless authorized at
some time in the future. The regulations
implementing Amendment 13 created
one opportunity to use Category B DAS:
A SAP designed to target GB yellowtail
flounder in CA II. Framework
Adjustment 40A (FW 40A),
implemented November 19, 2004 (69 FR
67780), provided additional
opportunities to use Category B DAS by
creating two SAP’s to target GB haddock
and a pilot program designed for using
Category B (Regular) DAS outside of a
SAP (i.e., the Regular B DAS Pilot
Program). These programs are intended
to allow vessels to target healthy
groundfish stocks without
compromising the rebuilding programs
of other groundfish stocks, thus
enabling the industry to harvest OY
from the healthy stocks.

Since the implementation of
Amendment 13 and submission of FW
40A, several issues have been raised
concerning the overall approach to
controlling effort. FW 40B proposes to
address these new issues by improving
the effectiveness of the Amendment 13
effort control program, including the
opportunities developed to target
healthy stocks and other measures to
facilitate adaptation to the Amendment
13 effort reductions, as well as collect
additional information regarding the
bycatch of regulated species in the
herring fishery.

Comments and Responses

Thirteen letters were received
regarding the proposed rule (March 29,
2005; 70 FR 15803) to implement FW
40B, including five letters from groups
representing the fishing industry. Two
letters were received that were not
relevant to the proposed action,
including one comment that was
directed towards the recent closure of
the Eastern U.S./Canada Area on April
1, 2005 (70 FR 16758). Since these
comments were not directed at the
proposed measures under FW 40B,
NMEFS has not responded to these
comments.
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DAS Transfer Program Modifications

Comment 1: Four commenters
supported eliminating the tonnage
criterion and reducing the conservation
tax on DAS exchanged through the DAS
Transfer Program. One industry group
indicated that these revisions would
improve the practical utility of the
program. Another industry group
supported this provision because it
would also bring the DAS Transfer
Program more in line with the DAS
Leasing Program and would make this
program more accessible to larger
numbers of potential users.

Response: NMFS agrees that these
modifications will facilitate and
encourage the use of the DAS Transfer
Program and implements these
modifications through this final rule.

Comment 2: One industry group was
concerned that the DAS Transfer
Program has the potential to create
distinct classes of vessel owners based
on the allocation of DAS and the
potential for vessels with excess capital
to consolidate many DAS allocations
onto one vessel. Because vessels that
have consolidated DAS onto fewer
vessels have a greater potential to
continue fishing if future effort
reductions are necessary, this group
urged NMFS to evaluate the
implications of the DAS Transfer
Program for socio-economic affects.

Response: An evaluation of the
economic and social impacts of the DAS
Transfer Program was conducted during
the development of Amendment 13.
Sections 5.4 and 5.6 of the Final
Supplemental Environmental Impact
Statement (FSEIS) for Amendment 13
acknowledged that some vessels would
be allocated more DAS under
Amendment 13 than others. This
analysis indicates that the DAS Leasing
or Transfer Programs could help offset
some of the impacts from the effort
reductions. While some vessels have
been allocated more DAS under
Amendment 13 than others, access to
sufficient capital to consolidate DAS
allocations onto one vessel is
independent of a vessel’s DAS
allocation. For example, a vessel with
few NE multispecies DAS may have
relied upon income generated from
other fisheries instead of the NE
multispecies fishery. A vessel’s NE
multispecies DAS allocation is not the
only source of revenue for a particular
vessel. Access to capital is dependent
upon several factors, including the fixed
costs of a business, assets of the vessel
owner, and potential sources of revenue.
Information specifying a vessel’s fixed
costs, the assets of the vessel owner, or
sources of revenue outside of the NE

multispecies fishery are currently not
available. As a result, the analysis
conducted for Amendment 13 and FW
40B, based on the best scientific
information available, was not able to
fully assess an individual’s access to
capital. Further, this analysis indicates
that the benefits of the DAS Transfer
Program would likely outweigh the
costs associated with this program.
Finally, the information available
indicates that the DAS Transfer Program
is consistent with applicable law. The
Council is considering modifications to
the DAS Transfer and Leasing Programs
as part of FW 42 to the FMP for possible
implementation during the 2006 fishing
year. An evaluation of the DAS Transfer
and Leasing Programs to address the
industry group’s concerns about the
effect of DAS consolidation may be
undertaken during the development of
FW 42 if sufficient information capable
of documenting a vessel’s ability to
access capital is available.

Comment 3: One commenter believed
that the 20-percent conservation tax on
DAS exchanged through the DAS
Transfer Program was still too high to
encourage vessel participation.

Response: Since no vessels have
elected to participate in the DAS
Transfer Program to date, there is no
precise method to accurately determine
whether the conservation tax or the
other requirements (i.e., the transferring
vessel must forfeit all state and Federal
fishing permits) of the DAS Transfer
Program are impeding vessel
participation in this program. Based on
Council deliberation and telephone
conversations with members of the
fishing industry, NMFS believes that
reducing the conservation tax to 20
percent may be sufficient to encourage
at least some vessels to participate in
the DAS Transfer Program. Revisions to
the other requirements of the DAS
Transfer Program to encourage
participation in the program were
considered, including allowing vessels
receiving DAS to obtain other non-
groundfish permits and allowing the
removal of a proxy vessel instead of the
transferring vessel. However, these other
measures were rejected by the Council
during the development of FW 40B.

DAS Leasing Program Modifications

Comment 4: Four commenters
supported the proposed one-time
opportunity to downgrade a vessel’s
baseline for the purposes of
participating in the DAS Leasing
Program. However, the State of Maine
Department of Marine Resources (State
of Maine) expressed concerns that the
downgraded baseline would cause

confusion as to the baseline that applies
when vessels are sold or replaced.
Response: NMFS supports measures
that would facilitate participation in the
DAS Leasing Program and implements
this measure through this final rule.
While the downgraded DAS Leasing
Program baseline may be somewhat
confusing at first, NMFS believes that
this change is fairly straightforward and
can be sufficiently explained in the
Small Entity Compliance Guide permit
holder letter it will mail to permit
holder letters in conjunction with the
publication of this final rule.

Changes to Incidental Total Allowable
Catches (TAC’s)

Comment 5: One commenter
expressed general support for modifying
the incidental catch TAC’s for the
purposes of allocating GOM cod and
GOM haddock TAC to the Western Gulf
of Maine (WGOM) Closure Area Rod/
Reel Haddock SAP.

Response: NMFS has determined that
the WGOM Closure Area Rod/Reel
Haddock SAP as currently analyzed and
recommended in FW 40B is inconsistent
with National Standard 2 of the
Magnuson-Stevens Act, as well as the
objectives of the FMP. NMFS has
therefore disapproved this provision
and is not implementing it in this final
rule. A full explanation of the reasons
for the disapproval of the WGOM Rod/
Reel Haddock SAP is contained in the
preamble of this final rule under
“Disapproved Measures.”

Research Set-Aside TAC

Comment 6: One industry group
opposed the measure to set aside 10
percent of the GB cod incidental catch
TAC to facilitate research, despite
recognizing the need to account for the
mortality associated with research
activities. This commenter
acknowledged the deficiencies in the
proposed measure highlighted by NMFS
in the proposed rule (i.e., insufficient
detail to implement this measure) and
recommended disapproving this
measure in FW 40B and remanding it to
the Council to consider in a future
action.

Response: NMFS concurs that the
details necessary to implement this
provision were not adequately described
in the FW 40B document. The FW 40B
document did not establish criteria to
evaluate which research projects should
be allocated research set-aside TAC for
GB cod. As a result, it is not possible to
assess whether this measure would pose
equity concerns under National
Standard 4. Because this proposed
provision would not set aside research
TAC for other species, it could also
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undermine the conservation measures of
the FMP. Therefore, NMFS has
determined that this provision is not
consistent with National Standards 1, 2,
or 4, has disapproved this measure, and
is not implementing this measure
through this final rule. A full
explanation of the reasons for the
disapproval of the research set-aside
TAC is contained in the preamble of this
final rule under “Disapproved
Measures.”” Noting the proposed
measure’s deficiencies, NMFS has
provided recommendations to the
Council to specify criteria to evaluate
applications to utilize GB cod research
set-aside TAC as well as a mechanism
to allocate this TAC during future
fishing years. Additionally, NMFS has
recommended that the Council specify
research TAC'’s for other groundfish
stocks to fully account for the mortality
associated with research activities. The
Council could clarify the noted
deficiencies in this provision and
implement these revisions through a
future management action.

Comment 7: One industry group and
the State of Maine supported the
research set-aside TAC for GB cod.
However, the industry group suggested
that there is limited information
provided in the proposed measure to
evaluate the equity of this measure. This
group noted that this measure would
take away TAC available to all vessels
through the Regular B DAS Pilot
Program and allocate it to a limited pool
of vessels conducting research. Further,
this group was concerned that the
benefits of this allocation may not
accrue to the entire fishery, as research
would likely be directed at establishing
SAP’s benefitting specific participants
instead of measures that would benefit
the fishery as a whole.

Response: NMFS agrees that there is
limited information available to
adequately assess the impacts of this
proposed measure and to determine
consistency with the Magnuson-Stevens
Act, including National Standards 1 and
4. As specified in the proposed rule,
there are no criteria to evaluate which
research projects should be allocated
research set-aside TAC for GB cod under
this proposed measure. For these
reasons, as well as those specified in the
preamble of this final rule under
“Disapproved Measures,” NMFS has
disapproved this provision and is not
implementing this measure in this final
rule. NMFS supports research that
would provide benefits to the entire
fishery, but acknowledges that the
Council’s Research Steering Committee
reviews research priorities for the NE
multispecies fishery on a yearly basis.

WGOM Rod/Reel Haddock SAP

Comment 8: Six commenters
expressed general support for the
WGOM Rod/Reel Haddock SAP, with
one industry group expressing strong
support for this SAP. Four commenters
believed that there are sufficient
controls on participation and mortality
to minimize any adverse impacts
resulting from this SAP.

Response: NMFS has determined that
the information available to support this
SAP was not representative of the action
proposed and is of limited use in
evaluating the potential impacts of the
proposed measures. In addition, while
this SAP includes measures that would
limit the mortality of non-target species,
including establishing a cap on the
amount of GOM cod that may be caught
and incentives to encourage vessels to
avoid catching GOM cod, this SAP, as
recommended by the Council and
analyzed in FW 40B, fails to adequately
justify that the amount of bycatch of
GOM cod would be minimized to the
extent practicable. Therefore, this
proposed measure is inconsistent with
National Standard 9 and section
303(a)(11) of the Magnuson-Stevens Act.
Furthermore, this proposed SAP is not
consistent with the suggested minimum
criteria for the development and
approval of a SAP as specified in the
Amendment 13 FSEIS because the
limited information available to support
this SAP is not based on an
experimental fishery and does not
indicate that vessels could effectively
minimize bycatch of GOM cod.
Therefore, NMFS has disapproved this
provision because the proposed SAP is
not consistent with National Standard 2,
National Standard 9, and section
303(a)(11) of the Magnuson-Stevens Act
as well as the objectives of the proposed
SAP and the FMP. A full explanation of
the reasons for the disapproval of the
WGOM Rod/Reel Haddock SAP is
contained in the preamble of this final
rule under “Disapproved Measures.”

Comment 9: Two commenters
indicated that this SAP represents the
only opportunity for vessels to use
Category B DAS in the GOM and the
only SAP allowing access to the WGOM
Closure Area.

Response: NMFS disagrees that this
SAP provides the only means of
targeting healthy groundfish stocks in
the GOM using a Category B DAS. While
this proposed SAP would represent the
only opportunity for limited access NE
multispecies vessels to access a closed
area to target groundfish in the GOM,
the Regular B DAS Pilot Program
implemented under FW 40A allows
groundfish vessels to target healthy

groundfish stocks throughout the GOM
using Category B DAS.

Comment 10: Two commenters stated
that NMFS should only allow limited
access NE multispecies vessels to access
this SAP due to concerns over the
potential impact of open access
Handgear B vessels fishing in this area.

Response: As recommended by the
Council and approved by NMFS, only
limited access NE multispecies vessels
are allowed access to this SAP.

Comment 11: Two industry groups
indicated that the information available
to support this SAP is not the best
scientific information available and is
not sufficient to accurately estimate cod
catch resulting from this SAP. The State
of Maine acknowledged the limited data
available to support this SAP, but
suggested, along with one industry
group, that NMFS consider the positive
results of an ongoing experimental
fishery in the WGOM Closure Area that
preliminary data indicate is capable of
targeting haddock without catching cod.

Response: NMFS is aware of the
experimental fishery currently being
conducted in the WGOM Closure Area.
However, to date, no final reports
documenting the results of the early
experimental activities have been
submitted to NMFS. In addition, NMFS
is required to evaluate proposed
measures based on the best scientific
information available. Information from
the experimental fishery is not
considered the best scientific
information available because it is
currently not available for review and
was not integrated into the EA to
analyze the biological, social, and
economic impacts of the proposed SAP.
Therefore, at this time, the best
scientific information available to assess
the impacts of the proposed fishing
activity for the WGOM Closure Area
Rod/Reel Haddock SAP is contained in
the FW 40B document. NMFS cannot
use preliminary data from an ongoing
experimental fishery to evaluate the
impacts of this proposed SAP.

Comment 12: One industry group
believed that the requirement to use a
vessel monitoring system (VMS) in the
WGOM Closure Area Rod/Reel Haddock
SAP is inconsistent with National
Standard 7 because VMS requirements
do not minimize costs and duplicate
information submitted via vessel trip
reports (VTR’s). This commenter was
concerned that the yearly operational
costs associated with VMS usage exceed
the value of the expected catch of
haddock and suggested that the SAP be
approved without the VMS requirement.

Response: NMFS believes that the use
of VMS is critical to the successful
monitoring and enforcement of the
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provisions of recently approved SAP’s.
Without VMS, real-time monitoring of
TAC’s associated with SAP’s, access to
areas, and vessel activity for the
purposes of enforcement would not be
possible. Real-time monitoring of TAC’s
is not possible using VTR’s alone due to
the delay in obtaining and entering
information from VTR’s. VMS catch
reports only require vessels to submit
the amount of target species and specific
stocks of concern anticipated to be
caught in the SAP, unlike VTR’s which
require vessels to submit the amount of
all species caught and discarded.
Therefore, VMS catch reports do not
duplicate the information submitted via
VTR'’s, but augment this data to provide
more real-time monitoring of SAP
TAC’s. Without such real-time
monitoring, tracking catch rates of
stocks of concern managed by small
TAC’s would not be possible, thereby
increasing the likelihood of exceeding
these TAC’s and compromising the
rebuilding objectives of the FMP. NMFS
also disagrees that the costs associated
with this SAP were not minimized.
NMFS has certified two vendors to
provide VMS services for the Northeast
region. With the addition of this second
vendor, a wider range of VMS units of
varying costs are available to vessels,
allowing vessels to choose the more
economical vendor and unit.
Furthermore, without adequate
information to assess the expected catch
of regulated species from operations
proposed in this SAP, it is impossible to
accurately predict expected revenues
resulting from this SAP. Available
information indicates that catch would
primarily be composed of cod and
haddock, though vessels would not be
allowed to land cod. However, vessels
would not be limited by a haddock
possession limit. Therefore, it is
possible that the catch of haddock alone
could cover at least the operational costs
of VMS.

Comment 13: One industry group
suggested that NMFS change the
regulations to allow Handgear A vessels
to fish in the WGOM Closure Area Rod/
Reel Haddock SAP between March 1
and March 20.

Response: As explained in the
response to Comment 8, NMFS has
disapproved the proposed WGOM
Closure Area Rod/Reel Haddock SAP.
Since NMFS has disapproved this SAP
for the reasons specified in the
“Disapproved Measures” section of the
preamble of this final rule, no changes
to this measure of the SAP were made.

Comment 14: One industry group
indicated that it would not be fair and
equitable under National Standard 4 if
NMFS disapproved the WGOM Closure

Area Rod/Reel Haddock SAP because
hook fishermen would not have access
to inshore areas where haddock could
be profitably targeted, resulting in an
unfair allocation of the haddock catch
among all fishermen.

Response: The National Standard
Guidelines indicate that management
measures may have different effects on
persons of different geographic
locations, provided they are reasonably
calculated to promote conservation. The
WGOM Closure Area was implemented
by Framework 25 on March 31, 1998 (63
FR 15326) to reduce fishing mortality on
GOM cod. GOM cod are still considered
overfished and overfishing is still
occurring. Therefore, there is still a need
to maintain the WGOM Closure Area to
limit mortality on GOM cod and
continue rebuilding this stock.
Accordingly, NMFS believes that the
disapproval of the WGOM Closure Area
Rod/Reel Haddock SAP through this
final rule would not constitute an unfair
or inequitable allocation of the haddock
catch among fishery participants, as
specified in National Standard 4,
because it is reasonably calculated to
promote conservation as required by the
Magnuson-Stevens Act. Despite the
disapproval of the WGOM Closure Area
Rod/Reel Haddock SAP through this
final rule, vessels are still able to target
GOM haddock throughout the GOM to
help achieve QY for this stock.

Comment 15: The Council
commented that the expected economic
returns from the WGOM Closure Area
Rod/Reel Haddock SAP would help
mitigate revenue reductions to hook
vessels and would justify administrative
costs associated with this SAP.

Response: In their comment, the
Council used the expected revenue
returns resulting from the GOM
haddock TAC being fully harvested.
However, the SAP is also regulated by
an incidental catch TAC for GOM cod.
As proposed, the SAP would be closed
if either of these TAC’s are harvested.
Based on information used to support
this SAP, it is highly unlikely that
vessels would be able to fully harvest
the available haddock TAC without first
catching the incidental catch TAG for
GOM cod. Therefore, the economic
benefits of this SAP could likely be less
than the $140,000 used by the Council
in support of this SAP. Due to limited
data accurately depicting catch rates by
commercial vessels operating within the
SAP as proposed, it is difficult to
accurately predict the expected
economic revenues from this provision.
The administrative costs associated with
this SAP are not described in the FW
40B document. Therefore, based on the
information available as provided in FW

40B, it is not possible to reliably
estimate if the economic benefits of this
SAP as recommended by the Council
would justify the administrative costs
associated with implementing this
measure.

Comment 16: The Council noted that
the proposed regulations regarding
catch reports for this SAP were
inconsistent with those specified in the
FW 40B document.

Response: As explained in the
response to Comment 8 and in the
“Disapproved Measures” section of the
preamble to this final rule, NMFS has
disapproved the proposed WGOM
Closure Area Rod/Reel Haddock SAP.
Therefore, the proposed reporting
requirements for this SAP are not
revised by this final rule.

Comment 17: One industry group
recommended that NMFS should
approve the WGOM Closure Area Rod/
Reel Haddock SAP and use data from
this 2-year pilot program to evaluate the
impacts of this SAP.

Response: For the reasons specified in
the “Disapproved Measures” section of
the preamble of this final rule, NMFS
has determined that the information
available to support this SAP indicates
that this proposed measure is not
consistent with the FMP, National
Standard 9, and section 303(a)(11) of the
Magnuson-Stevens Act. Therefore, it
would be inappropriate to approve this
SAP simply to provide more data on the
efficacy of its proposed measures.

CA II Yellowtail Flounder SAP

Comment 18: Three commenters
expressed general support for the
proposed measures to revise the CA II
Yellowtail Flounder SAP. One industry
group supported the proposed
mechanism to adjust the number of trips
into the CA II Yellowtail Flounder SAP
based on the available GB yellowtail
flounder TAC. Another industry group
indicated that this mechanism, in
allowing the Regional Administrator to
authorize zero trips into this SAP for a
particular fishing year, would increase
vessel safety, enable vessels to utilize
more of the GB haddock TAC, and
maximize the benefit from the GB
yellowtail flounder TAC.

Response: NMFS agrees that revising
the CA II Yellowtail Flounder SAP as
proposed would offer a suite of benefits
to the fishing industry. During the 2004
fishing year, the rapid harvest of the GB
yellowtail flounder TAC from the CA II
Yellowtail Flounder SAP and the
Regular B DAS Pilot Program
implemented by FW 40A prompted
NMFS to close and later reopen the
Eastern U.S./Canada Area under
reduced GB yellowtail flounder
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possession limits to ensure that the TAC
remained available throughout the
fishing year. However, these actions also
limited the ability of vessels to harvest
the available GB cod and GB haddock
TAC from the Eastern U.S./Canada Area.
The proposed measure to allow for the
modification of the number of trips into
the CA II Yellowtail Flounder SAP
enables the Regional Administrator to
adjust the number of trips more
efficiently and effectively in response to
changing stock conditions. In addition,
this provision would help ensure that
the GB yellowtail flounder TAC is not
harvested prior to the end of the fishing
year, thereby increasing the likelihood
that the Eastern U.S./Canada Area will
remain open as long as possible to allow
vessels full opportunity to harvest the
available GB cod and GB haddock
TAC’s and achieve OY from the fishery.
Therefore, NMFS has approved this
provision and is implementing it
through this final rule.

Comment 19: The provision to reduce
the GB yellowtail flounder trip limit
from 30,000 1b (13,605 kg) to 10,000 1b
(4,536 kg) per trip was opposed by one
industry group. This group felt that this
trip limit is insufficient to cover costs
associated with trips into this SAP.
Further, the State of Maine
recommended that NMFS calculate the
GB yellowtail flounder trip limits for
vessels fishing under a Category A or B
DAS based on projected effort using a
Category A DAS effort and other uses of
GB yellowtail flounder TAC.

Response: The reduction of the GB
yellowtail flounder trip limit in FW 40B
is intended to reduce the possibility that
GB yellowtail flounder landings from
the CA II Yellowtail Flounder SAP
would result in the premature closure of
the Eastern U.S./Canada Area that
occurred during the 2004 fishing year.
This reduction will also help ensure
that the GB yellowtail flounder TAC is
not exceeded in future fishing years.
The analysis prepared for FW 40B
indicates that, unless vessels are able to
harvest greater amounts of species other
than GB yellowtail flounder inside of
the CA II Yellowtail Flounder SAP, or
to redirect effort inside and outside of
the SAP on the same trip, potential
economic returns from a 10,000-1b
(4,536-kg) GB yellowtail flounder trip
limit may be insufficient to encourage
participation in this SAP. Under the
current regulations, vessels are able to
fish inside the CA II Yellowtail
Flounder SAP, in the Eastern U.S./
Canada Haddock SAP Pilot Program,
and in the Eastern U.S./Canada Area
outside of these two SAP’s on the same
trip. Therefore, the current regulations
enable vessels the flexibility to target

other species in other areas during trips
into the CA II Yellowtail Flounder SAP.
This flexibility in operations could, as
indicated in the EA prepared for FW
40B, increase the potential revenue
available to vessels fishing in this SAP
and may be sufficient to at least cover
costs associated with trips into this
SAP. In addition, while this final rule
changes the GB yellowtail flounder trip
limit to 10,000 lb (4,536 kg), the
Regional Administrator has the
authority to adjust this trip limit to a
maximum of 30,000 1b (13,608 kg) after
considering several factors related to
TAC availability and fishery
performance similar to those
recommended by the State of Maine.
Outside of the CA II Yellowtail
Flounder SAP, there is no specified trip
limit for GB yellowtail flounder,
however. Under the current regulations,
the Regional Administrator is
authorized to modify the trip limits
throughout the U.S./Canada
Management Area, including
implementing a trip limit for vessels
fishing outside of the CA II Yellowtail
Flounder SAP, once 30 percent and/or
60 percent of the U.S./Canada
Management Area TAC allocations for
GB cod, GB haddock, or GB yellowtail
flounder are projected to be harvested.
Therefore, the Regional Administrator
can establish a GB yellowtail flounder
trip limit as recommended by the State
of Maine, but only when at least 30
percent of the TAC for GB cod, GB
haddock, or GB yellowtail flounder has
been harvested.

Comment 20: The State of Maine
expressed concern that the proposed
4,000-mt TAC for GB yellowtail
flounder for the 2005 fishing year may
be insufficient to maintain a yellowtail
flounder fishery outside of the CA II
Yellowtail Flounder SAP, resulting in
the premature closure of the Eastern
U.S./Canada Area during the 2005
fishing year. The State of Maine was
also concerned that premature closure
of this area could lead to
underharvesting the U.S./Canada
Management Area TAC’s, leading to
future reductions in TAC allocations for
the Area based upon this underharvest.

Response: The information used to
support the proposed TAC of 4,260 mt
for GB yellowtail flounder for the 2005
fishing year indicates that the current
fishing mortality on GB yellowtail
flounder is still higher the appropriate
level of fishing mortality required to
rebuild the stock. NMFS concurs that
the proposed GB yellowtail flounder
TAC of 4,260 mt in the U.S./Canada
Management Area may be insufficient to
support both the CA II Yellowtail
Flounder SAP and a yellowtail flounder

fishery outside of the SAP without
likelihood of an early closure of the
Eastern U.S./Canada Area. Therefore,
NMFS has approved the proposed
revisions to the measures regulating the
CA II Yellowtail Flounder SAP and is
implementing these revisions through
this final rule. Further, based on the
authority granted the Regional
Administrator in this final rule and
specified in the “Approved Measures”
section of this final rule, it may be
appropriate for the Regional
Administrator to authorize zero trips
into the CA II Yellowtail Flounder SAP
for the 2005 fishing year, after
consulting with the Council at its June
meeting. A final notification of such a
determination would be published in
the Federal Register, consistent with the
Administrative Procedure Act. This
determination would help to ensure that
the entire GB yellowtail flounder TAC
would be available for vessels fishing
outside of the CA II Yellowtail Flounder
SAP, increasing the likelihood that the
TAC would not be harvested during the
2005 fishing year and reducing the
chance that the Eastern U.S./Canada
Area would be prematurely closed.

Minimum Effective Effort Allocation

Comment 21: Four commenters,
including Senator Collins, the State of
Maine, the Council, and one industry
group supported allocating 10 Category
B Reserve DAS to vessels allocated zero
Category A and B DAS under
Amendment 13. Addressing the equity
concerns expressed by NMFS in the
proposed rule for FW 40B, Senator
Collins indicated that it is unfair that
vessels were not allocated DAS under
Amendment 13. Both Senator Collins
and the Council noted that Category A
DAS are more valuable and allow more
opportunities to fish than only Category
B Reserve DAS. The Council suggested
that vessels issued any Category A DAS
under Amendment 13 have more
opportunities to fish for groundfish or
benefit from their limited DAS
allocation through leasing DAS than
those who did not receive any DAS
under Amendment 13. The Council
further contended that Amendment 13
anticipated different allocations among
individual vessels.

Response: Amendment 13 did
anticipate that DAS allocations would
be different among vessels based upon
the qualification criteria implemented.
These criteria were implemented to
eliminate latent effort and ensure that
vessels recently active in the fishery
would be able to continue to participate
in the fishery. All vessels issued a
limited access NE multispecies permit
were subject to the same qualification
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criteria under Amendment 13. However,
the proposed measure would allocate 10
Category B Reserve DAS only to the 448
vessels that did not receive any Category
A or B (Regular or Reserve) DAS under
Amendment 13. These vessels did not
qualify for DAS under Amendment 13
because they have not recently
participated in the fishery and therefore
failed to meet the qualification criteria
approved by the Council and
implemented under Amendment 13.
Under Amendment 13, only vessels that
were recently active in the fishery
received a DAS allocation. Nineteen
vessels were allocated fewer than 10
Category A and B (Regular and Reserve)
DAS in total under Amendment 13.
Although these vessels have recently
participated in the fishery and therefore
met the qualification criteria for
continued participation in the fishery
under Amendment 13, under the
proposed measure they would receive
fewer DAS than those who have not
been recently active in the fishery and
did not qualify for DAS under
Amendment 13. As a result, these 19
vessels would potentially bear more of
the burden for the effort reductions
under Amendment 13 than vessels
receiving additional DAS under this
proposed measure, without any
conservation justification. NMFS
acknowledges that vessels allocated at
least some Category A DAS have the
flexibility to fish these DAS and could
lease these DAS to another vessel,
thereby gaining at least some benefit
from these DAS. However, vessels that
were not allocated any DAS under
Amendment 13 could still participate in
the fishery by leasing DAS from another
vessel. Since this measure would not
ensure that all vessels are allocated the
same minimum level of DAS, NMFS
interprets this measure to be
inconsistent with National Standard 4 of
the Magnuson-Stevens Act because it
allocates DAS to a particular group of
vessels without providing any
conservation justification. Therefore, for
these reasons and the reasons presented
in the “Disapproved Measures” section
of the preamble of this final rule, NMFS
has disapproved this measure and is not
implementing this measure in this final
rule.

Comment 22: The Council indicated
that some Council members believed the
proposed measure to allocate 10
Category B Reserve DAS to vessels
allocated zero DAS under Amendment
13 was an implicit promise when
Amendment 13 was voted on.

Response: Notwithstanding the
Council’s intent to address the
minimum effective effort issue in a
future management action, the measure

proposed in FW 40B to allocate a
minimum amount of DAS to vessels
allocated zero DAS under Amendment
13 is not fair and equitable to all limited
access NE multispecies permit holders
as described in the “Disapproved
Measures’’ section of this final rule. For
this reason and the reasons described in
the “Disapproved Measures” section of
this final rule, NMFS has disapproved
this measure.

Comment 23: One industry group
supported allocating 10 Category B
Reserve DAS to vessels allocated zero
Category A and B DAS under
Amendment 13, but suggested that
NMFS expand this measure to ensure
that all vessels are allocated a minimum
of 10 B Reserve DAS. This group
indicated that the proposed measure
would not be fair and equitable to
vessels allocated fewer than 10 DAS
total under Amendment 13, stating that
these vessels would be disadvantaged
by the proposed measure.

Response: NMFS agrees that this
measure, as proposed, is not fair and
equitable to all vessels participating in
the NE multispecies fishery. The
potential solution proposed by the
industry group to ensure that all vessels
are allocated a minimum amount of
DAS might be fair and equitable to all
vessels under the Magnuson-Stevens
Act. However, since NMFS does not
have the authority to add substantial
measures to the provisions
recommended by the Council, NMFS
had disapproved this proposed measure
for the reasons specified in the
“Disapproved Measures’ section of the
preamble of this final rule.

GB Cod Hook Sector Revisions

Comment 24: One industry group
supported revisions to the GB Cod Hook
Sector provisions that would allow all
vessels, regardless of fishing history, to
join the GB Cod Hook Sector and apply
their landings of GB cod, regardless of
gear used, towards the GB Cod Hook
Sector’s GB cod TAC. This group
indicated that these revisions properly
address fairness and equity issues and
are consistent with the Council intent
when approving the GB Cod Hook
Sector.

Response: NMFS has approved the
new GB Cod Hook Sector provisions.

Comment 25: The State of Maine
expressed concern that the GB Cod
Hook Sector TAC allocation could result
in other groups seeking similar TAC
allocations resulting in the entire GB
cod TAC being allocated to such groups.
The State of Maine recommended that
the proposed revisions should not be
considered a precedent for future
allocations.

Response: The current regulations
allow any person to submit a Sector
allocation proposal. These regulations
limit any Sector’s allocation to 20
percent of a stock’s TAC. If additional
Sectors are approved, these Sectors
could, taken together, be allocated the
majority of a stock’s TAC. However, it
is highly unlikely that several Sectors
could be allocated the entire TAC for a
particular stock because a Sector’s TAC
allocation is based upon the fishing
history of all NE multispecies vessels
that have landed that particular stock.
Therefore, unless approved Sectors
incorporate every individual vessel that
landed a particular stock during the 5-
year period prior to submission of the
Sectors’ allocation proposals, these
Sectors would not be able to capture the
entire TAC for a particular stock. The
general requirements applicable to all
Sector allocations adopted by
Amendment 13 specify that members of
the Sector bring all of their catch history
into the Sector, regardless of how it was
caught. Therefore, while the original
requirements specifying the allocation
for the GB Cod Hook Sector were based
on the landings by hook gear, the
proposed measure revises these
regulations consistent with the intent of
Amendment 13. Therefore, no
mandatory precedent is set by this
revision as any future Sector would be
able to bring all of its catch history into
the Sector, regardless of how it was
caught. Based on the above rationale,
NMFS has approved this measure.

Comment 26: Responding to a
statement in the proposed rule that a
higher Sector GB cod TAC would result
in a small increase in the probability
that the GB cod target TAC would be
exceeded, one industry group suggested
that increased participation in the GB
Cod Hook Sector would actually
decrease the chance that the non-Sector
portion of the GB cod TAC would be
exceeded. The group reasoned that a
larger GB Cod Hook Sector TAC would
correspond to more vessels in the GB
Cod Hook Sector and fewer non-Sector
vessels available to catch the GB cod
target TAC. Based on the performance of
the Sector during the 2004 fishing year,
in which only 50 percent of the GB Cod
Hook Sector’s GB cod allocation was
harvested (although the GB Cod Hook
Sector was unable to start fishing until
July 21, 2004 (69 FR 43535), a higher
Sector GB cod TAC in the future would
increase the likelihood that GB Cod
Hook Sector vessels would not be able
to harvest their full GB cod TAC
allocation.

Response: NMFS maintains that an
increased Sector TAC on GB cod could
potentially increase the chance that the
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GB cod target TAC could be exceeded
by non-Sector vessels. However, this
contention assumes that the GB Cod
Hook Sector is capable of catching its
entire allocation of GB cod. If the GB
Cod Hook Sector is unable to catch its
entire allocation, there is less of a
chance that the GB cod target TAC
would be exceeded.

DAS Credit for Standing by Entangled
Whales

Comment 27: Three commenters
expressed general support for DAS
credit for vessels standing by an
entangled whale.

Response: This provision would
provide incentives through a DAS credit
for vessels to report entangled whales
and track the locations of such whales
so that rescue teams could attempt to
disentangle the animal. NMFS has
approved this provision and is
implementing it through this final rule.

Herring Vessel Interactions With
Regulated Groundfish

Comment 28: Three commenters
expressed general support for measures
requiring Category 1 herring vessels to
notify the NMFS Observer Program and
the NMFS Office of Law Enforcement
when fishing in the GOM or GB
Regulated Mesh Area (RMA). One
industry group supported increased
observer coverage for herring vessels
and requested that NMFS provide the
Council with annual reports on the
amount of regulated species caught and
discarded by the herring fishery.

Response: Several herring vessel
offloading operations were observed by
NMEFS Office of Law Enforcement
during the 2004 fishing year, indicating
some level of groundfish bycatch by
herring vessels. This proposed measure
would facilitate the observation of
herring vessel offloading operations by
providing the date, time, and port of
landing by these vessels. Increased
observation of herring catches would
increase the amount of information
available to assess the amount of
regulated species bycatch in the herring
fishery. For these reasons, NMFS has
approved this measure and is
implementing it through this final rule.
Information obtained through this
measure will be made available to the
Council.

Comment 29: One individual and one
industry group suggested that Observer
Program notification measures for
Category 1 herring vessels should be
implemented on an interim basis.

Response: As explained in the
response to Comment 27, NMFS has
approved this measure because it
facilitates acquiring additional

information necessary to assess the
amount of regulated species caught and
discarded in the herring fishery. The
Council, in developing this measure,
did not specify a sunset date for this
provision. It is anticipated that further
action to address groundfish bycatch in
the herring fishery on a more permanent
basis is necessary. A future action could
modify or eliminate the requirements
implemented by this final rule.

Comment 30: One individual
indicated that purse seine vessels do not
catch regulated species and suggested
that the proposed notification
requirements should not apply to purse
seine vessels.

Response: During the development of
FW 40B, the Council considered
specifying different measures for the
different gear types in the herring
fishery. However, the information
available was insufficient to support
such differential regulations in this
action. Accordingly, NMFS has
approved the Council’s
recommendation to collect bycatch
information from the entire herring
fishery to more accurately understand
the problem so that future management
actions could effectively address this
issue.

Comment 31: One individual and one
industry group indicated that the 72-
hour Observer Program notice
requirement for Category 1 herring
vessels is inconsistent with the sporadic
operations of the herring fishery and
suggested that NMFS find alternative
means of accomplishing the intent of
this measure.

Response: The 72-hour Observer
Program notice is necessary to
effectively identify the herring vessels
that intend to fish in the GOM or GB
RMA’s to ensure that sufficient
observers are placed on these vessels
and that the fishery is adequately
monitored to achieve the objectives of
the Observer Program. Currently, the
NMFS Observer Program needs a
minimum of 72 hours to determine
whether an observer is required for a
particular trip and to coordinate the
deployment of an observer, if necessary.
NMEF'S recognizes that this requirement
may not coincide with the normal
fishing operations of the herring fishery
and will encourage the herring fishing
industry to work with the NMFS
Observer Program to comply with the
requirements implemented by this final
rule without compromising vessel
operations.

Comment 32: One industry group
indicated that some Category 1 herring
vessels fish shoreward of the VMS
demarcation line and suggested that

NMFS clarify the reporting
requirements for these vessels.

Response: Based upon the
information provided by this industry
group, NMFS has clarified the
regulations at § 648.80(d)(7) and (e)(6) to
allow vessels fishing landward of the
VMS demarcation line to notify NMFS
Office of Law Enforcement of the time
and place of offloading at least 12 hours
before landing.

Comment 33: The Council
commented that while the proposed
regulations for the Category 1 herring
vessel notification requirements are
consistent with the draft proposed rule
submitted by the Council, the proposed
regulations are not consistent with the
FW 40B document because the
proposed rule specified that the
Observer Program and NMFS
notification requirements for herring
vessels apply to the GOM/GB
Exemption Area. The Council suggested
NMEFS revise these regulations to refer
to the GOM/GB RMA'’s as specified in
the FW 40B document.

Response: The current regulations
specify that herring vessels are only
exempt from the minimum mesh size
requirements of the GOM or GB RMA’s
when fishing in the GOM/GB
Exemption Area specified at
§648.80(a)(17), which is a slightly
smaller area than the GOM or GB RMA.
Accordingly, in order to use small mesh
necessary to pursue the herring fishery
in the GOM or GB RMA'’s, herring
vessels are required fish in the GOM/GB
Exemption Area. While FW 40B does
specify that the proposed notification
requirements would apply to herring
vessels intending to fish in the GOM or
GB RMA'’s, it would be inconsistent
with the current regulations governing
the fishery and confusing to the
industry to include this provision
because it adds a requirement to fish in
an area where herring vessels are not
permitted to fish. Therefore, NMFS
declines to revise the regulations as
suggested by the Council. Because
herring vessels could not fish outside
the GOM/GB Exemption Area anyway,
retaining the language of the proposed
rule will not meaningfully affect herring
vessel activities subject to these
regulations.

Trip Gillnet Net Limitations

Comment 34: Four commenters,
including Senator Collins, the State of
Maine, and two industry groups,
expressed support for removing the net
limit for Trip gillnet vessels. The State
of Maine and one industry group
indicated that the net limit is
unnecessary and the gillnet tag
requirements used to enforce this net
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limit pose operational difficulties to
vessels.

Response: NMFS concurs that the net
limit for Trip gillnet vessels is
unnecessary because Trip gillnet vessels
are required to remove all gear from the
water prior to returning to port. Unlike
Day gillnet vessels, gear fished by Trip
gillnet vessels is not left in the water
upon returning to port. Trip gillnet
vessels must remove gillnet gear from
the water before returning to port,
thereby greatly dissipating the
advantage of fishing unlimited amounts
of gillnets. The capacity of the vessel to
carry additional gillnets often limits the
number of nets that are fished by a
vessel. In addition, the analysis
prepared for this action indicates that,
while the number of nets used by
vessels may increase by removing the
net limit for Trip gillnet vessels, the
expected increase in mortality will be
minor. For these reasons, NMFS
approved the removal of the net limits
and the associated gillnet tagging
requirements for Trip gillnet vessels.

Dumping Prohibition for Vessels Under
a Category B DAS

Comment 35: Two industry groups
expressed support for the principle
behind prohibiting discard in
management programs allowing the use
of Category B DAS. One group strongly
supported the proposed dumping
prohibition for vessels fishing under a
Category B DAS, indicating that
prohibiting discards is fundamental to
the ability of these programs to achieve
their stated objectives. The other group
cautioned that this dumping prohibition
seems to apply only to trawl gear and
could increase mortality of bycatch.

Response: NMFS agrees that
prohibiting the discarding of legal-sized
regulated species in programs that allow
the use of Category B DAS is critical to
accurately monitoring catch of regulated
species and accounting for additional
mortality resulting from the use of
Category B DAS. According to the
regulations at 50 CFR 600.10,
“discarding”” means to return fish to the
sea, whether or not such fish are
brought fully on board a fishing vessel.
This prohibition on removing any fish
caught before the gear is brought on
board the vessel clarifies that this
practice constitutes discarding and is
therefore prohibited. Because vessels
may use longline gear (i.e., gear other
than nets) to fish in the Regular B DAS
Pilot Program, NMFS has revised the
proposed prohibition to further clarify
that removing any fish caught using any
gear, including the dumping of nets
before the gear is brought on board the
vessel, is prohibited. In addition,

prohibiting the removal of fish caught
before the gear is brought on board the
vessel is necessary to ensure an accurate
accounting of the amount of fish caught
in these programs. While releasing the
fish in the water may increase their
chance of survival, there is no way to
accurately determine the amount of fish
that was released unless the gear is
hauled aboard. Without accurate
accounting of discards, the effectiveness
of catch monitoring in these programs is
undermined.

General Comments

Comment 36: One commenter
supported a general provision to
prohibit the discard of legal-sized
regulated species of concern when
fishing on a Category B (regular or
reserve) DAS (i.e., when fishing in the
Regular B DAS Pilot Program or any
approved SAP).

Response: The regulations currently
prohibit the discard of legal-sized
regulated groundfish in the Regular B
DAS Pilot Program and cod in the CA
I Yellowtail Flounder SAP and the
Eastern U.S./Canada Haddock SAP Pilot
Program. Expansion of this prohibition
would have to be addressed through a
future Council action.

Comment 37: One commenter
supported monitoring catches of stocks
of concern though VIR, VMS, and by
dealer reporting.

Response: Currently, regulations
require the reporting of all species
through VTR and dealer reporting.
Regulations specific to approved SAP’s
and the U.S./Canada Management Area
require vessels to declare through the
VMS the amount of species kept and
discarded based on which stocks are
expected to be caught in a particular
SAP and which stocks are managed
under hard TAC’s, respectively. NMFS
and the Council are currently
investigating the feasibility of pursuing
the commenter’s suggestion of
expanding the VMS reporting
requirements for approved SAP’s and
the U.S./Canada Management Area to
collect information on additional
species caught under a Category B
(regular or reserve) DAS for possible
implementation in a future Council
action.

Comment 38: Responding to a request
for comments by NMFS in the proposed
rule, two commenters, including one
industry group, opposed publishing the
DAS allocations of NE multispecies
vessels on the Northeast Regional Office
website. Both commenters felt that
posting DAS allocations online should
be voluntary. One individual felt that
posting DAS allocations online would
be an invasion of privacy.

Response: NMFS will take these
comments into consideration when
determining whether to publish this
information online.

Disapproved Measures

GB Cod Research Set-Aside TAC

FW 40B proposed to set aside up to
10 percent of the GB cod incidental
catch TAC to facilitate research. As
proposed, this TAC would be
distributed to research proposals
submitted to NMFS by May 1 of every
year. However, the FW 40B document
does not specify criteria for determining
which proposals should be allocated
this set-aside research TAC. Further, the
document does not describe a
mechanism by which this TAC should
be distributed to researchers. NMFS
supports setting aside TAC to facilitate
fisheries research. Such research set-
aside TAC’s in the NE multispecies
fishery would account for mortality
associated with this research, while
supporting vessel participation in this
research without the use of DAS.
However, FW 40B proposes to set aside
research TAC for only one species.
Given the nature of the NE multispecies
fishery, this provision would only
account for the mortality of GB cod
during research activities. The mortality
of other species in the conduct of
research set-aside projects would not be
accounted for, potentially undermining
the conservation measures of the FMP.
Further, without sufficient detail about
how to administer this provision,
including the process and mechanism
by which proposals to use the GB
incidental cod TAC research set-aside
would be considered and TAC
distributed, there is insufficient
information to implement this
provision. Without such details, there is
no way to assess the likely costs and
benefits of this provision. Further, as
highlighted in the response to
Comments 6 and 7, there is insufficient
information to determine whether this
provision would be equitable. The
proposed measure would potentially
take away a portion of the GB cod TAC
available to all vessels through the
Regular B DAS Pilot Program, resulting
in a possible disproportionate impact on
the fleet. Accordingly, there is
insufficient information to make a
determination that this provision is
consistent with applicable law. Thus,
NMEFS has determined that this
provision is not consistent with
National Standards 1, 2, or 4 and has
disapproved this provision.
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WGOM Closure Area Rod/Reel SAP

Amendment 13 established a process
to provide vessels the opportunity to
target healthy groundfish stocks without
undermining efforts to rebuild
overfished stocks. According to Section
3.4.5.1 of the FSEIS prepared for
Amendment 13, a SAP should avoid or
minimize impacts on stocks of concern,
as well as minimize bycatch. In
addition, for a SAP to be approved,
sufficient information should be
available to indicate that the SAP would
minimize bycatch of non-target species
and minimize the mortality of such
bycatch. If such information is not
available, an experimental fishery
should be conducted before a SAP could
be approved.

The WGOM Closure Area Rod/Reel
Haddock SAP proposes to allow rod/
reel vessels to target GOM haddock in
the WGOM Closure Area while
minimizing the bycatch of GOM cod
(GOM cod is considered a stock of
concern because it is currently
overfished). No experimental fishery
was conducted that would support the
proposed SAP. Instead, the analysis in
the EA relied upon VTIR’s from party/
charter vessels in the WGOM Closure
Area. This information is not indicative
of the proposed vessel operations for
this SAP as party/charter vessels target
cod instead of haddock and the
possession limits for these trips were
based on the party/charter regulations
and are substantially different from
commercial possession limits. Despite
these limitations, this information
indicated that more cod was caught than
haddock when fishing in the WGOM
Closure Area. VTR’s for commercial
handline trips within the GOM, but
outside of the WGOM Closure Area
were also examined, but they too
indicated that more cod would be
caught than haddock. The proposed
SAP included a provision where the
Regional Administrator could close this
SAP if the catch of cod to haddock
exceeds a ratio of 1:2, by weight. The
data in the EA suggests that the amount
of cod and haddock caught under this
proposed SAP would likely exceed a
ratio of 1:2.

While NMFS supports the creation of
SAP’s within the GOM to allow vessels
to target healthy groundfish stocks and
mitigate some of the economic and
social impacts resulting from
Amendment 13 effort reductions, NMFS
must ensure that the provisions of the
FMP are consistent with the Magnuson-
Stevens Act and appropriate law. Based
on the best available information, vessel
operations under this SAP would be
inconsistent with the purpose and

intent of this SAP. The information
available indicates that vessel
operations would likely exceed the
required ratio of cod to haddock,
requiring the Regional Administrator to
close access to this SAP. In addition, the
fact that no experiment was conducted
to document whether non-target species
could be avoided in this SAP and that
the information available to support this
SAP indicates that this SAP would
likely catch more cod (a stock of
concern) than haddock demonstrate that
this SAP is not consistent with the
intent and principles behind the
establishment of SAP’s as described in
section 3.4.5.1 of the FSEIS for
Amendment 13. Further, this SAP is not
consistent with Objective 10 of the FMP,
as specified in Amendment 13, in that
this SAP would not minimize regulatory
discards. Instead, this SAP would
facilitate regulatory discards by
prohibiting vessels from retaining any
GOM cod caught while fishing in this
SAP. Furthermore, while this proposed
SAP includes measures that would
minimize the mortality of non-target
species and encourage vessels to avoid
catching cod, the analysis of this SAP in
FW 40B fails to sufficiently justify that
the amount of bycatch of GOM cod
would be minimized to the extent
practicable, and, therefore, the measure
is inconsistent with National Standard 9
and section 303(a)(11) of the Magnuson-
Stevens Act. Therefore, based on the
above, NMFS has disapproved this
measure and is implementing it through
this final rule.

Minimum Effective Effort Allocation

FW 40B proposes to re-categorize 10
Category C DAS to Category B Reserve
DAS for any vessel allocated zero
Category A or B (Regular and Reserve)
DAS under Amendment 13. These DAS
could only be used in a SAP that does
not contain a DAS flipping requirement.
Currently, the only SAP that does not
have a DAS flipping requirement is the
CA I Hook Gear Haddock SAP, which is
currently limited to members of the GB
Cod Hook Sector as discussed below,
because the WGOM Closure Area Rod/
Reel Haddock SAP was disapproved in
this final rule. This proposed action
would grant approximately 448 vessels
a DAS allocation of 10 Category B
Reserve DAS. However, based on DAS
allocation data from February 9, 2005,
277 vessels were allocated fewer than 10
Category B Reserve DAS under
Amendment 13. Of these vessels, fully
121 vessels were allocated fewer than 10
Category B (Regular and Reserve)
combined. Furthermore, there are 19
vessels that qualified for Category A and
B (Regular and Reserve) DAS, but were

allocated fewer than 10 Category A and
B (Regular and Reserve) DAS combined
under Amendment 13. These vessels
would receive fewer Category A and B
(Regular and Reserve) DAS than the 448
vessels that did not qualify for any
Category A or B (Regular and Reserve)
DAS under Amendment 13. As a result,
an inequitable situation would be
created in this fishery, because vessels
that actually have a recent history in the
fishery and initially qualified for some
Category A or B (Regular or Reserve)
DAS, could have less of an opportunity
to fish than vessels that do not have a
recent history in the fishery. Further,
FW 40B did not provide any
justification for this disproportionate
allocation of DAS based on conservation
purposes. The National Standard
Guidelines indicate that any allocation
shall be reasonably calculated to
promote conservation. While the
information used to support this
measure indicates that the proposed
measure would control the catch of
target and non-target species through
the measures of approved SAP’s and
would therefore not increase impacts on
groundfish, the FW 40B document does
not provide any information how this
measure promotes conservation within
the fishery. In fact, this measure may
lead to the TAC’s for species regulated
by the SAP’s to be caught more quickly,
thereby limiting opportunities to fish in
this area by vessels currently qualifying
for Category A and B (Regular and
Reserve) DAS. Furthermore, this
additional allocation of DAS may have
other unanalyzed negative
consequences due to the potential of
this measure to increase effective effort
in the fishery. Based on this disparity
being created without promoting
conservation and the absence of an
adequate analysis of the effects of this
measure, NMFS has determined that
this measure is not consistent with
National Standard 4.

The 448 vessels that would benefit
under this proposed measure (i.e.,
vessels that were allocated zero
Category A or B DAS under Amendment
13) would be allocated 4,480 Category B
DAS to use in specific SAP’s. However,
it is estimated that only 50 percent of
these vessels would actually use these
DAS to participate in an approved SAP
based on fishing activity during the
2003 fishing year in which these vessels
were allocated a minimum of 10 DAS
(reduced to 8 DAS) under the August 1,
2002, interim final rule (67 FR 50292).
During this time, only 26 vessels relied
on groundfish for a majority of fishing
revenue, indicating that most of these
vessels were heavily engaged in
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fisheries other than groundfish.
Opportunities to use DAS allocated
under the proposed measure in FW 40B
would be limited to the CA I Hook Gear
Haddock SAP during the 2005 fishing
year because this is the only currently
approved SAP that does not contain a
DAS flipping provision. However,
participation in this SAP is limited to
vessels participating in the GB Cod
Hook Sector, unless modified by FW 41.
FW 41, which has recently been
submitted to NMFS, proposes to allow
non-Sector vessels to fish in the CA 1
Hook Gear Haddock SAP. Because none
of the 448 vessels that would benefit
from this measure are members of the
GB Cod Hook Sector, unless FW 41 is
approved, these 448 vessels would not
be able to use these 10 Category B
Reserve DAS at all during the 2005
fishing year. If approved, however, FW
41 would limit non-Sector participation
in this SAP to November 16, 2005
through December 31, 2005. Therefore,
any benefits from this proposed measure
would be minimal during the 2005
fishing year.

Finally, NMFS believes that the FW
40B document fails to adequately justify
the purpose of this measure other than
for economic reasons, since neither
conservation nor social benefits were
cited to support this measure. The
economic analysis concludes that, while
this proposed measure would be
positive for vessels receiving DAS, this
measure would also result in possible
negative economic impacts to vessels
that would not receive DAS under this
measure. Further, the economic benefits
of SAP’s would be dissipated among
more vessels, resulting in decreased
economic returns to individual vessels.
Moreover, this proposed measure
represents a potential transfer of income
opportunities from vessels with a recent
history in the fishery to vessels without
a recent history in the fishery. Based on
the above, NMFS has concluded that the
sole purpose for this measure appears to
be an allocation for economic purposes
only that would benefit vessels that do
not have a recent history in the NE
multispecies fishery. For this reason,
this measure is not consistent with
National Standard 5. Therefore, NMFS
has disapproved this measure and is not
implementing it in this final rule.

Approved Measures

NMFS has approved the remainder of
the measures proposed in FW 40B. A
description of the approved measures
follows.

1. DAS Transfer Program Modifications

The DAS Transfer Program allows for
the permanent exchange of DAS

between vessels with limited access NE
multispecies permits for the purpose of
reducing fishing capacity and mitigating
some of the adverse economic impacts
of effort reductions under Amendment
13. FW 40B modifies the current DAS
Transfer Program to provide additional
incentive for vessels to participate in
this Program. Under FW 40B, Category
A and B DAS that are permanently
exchanged through the DAS Transfer
Program are reduced by 20 percent. As
implemented under Amendment 13,
Category C DAS will continue to be
reduced by 90 percent.

Under the DAS Transfer Program, the
baseline characteristics of the vessel
receiving DAS must be within 10
percent of the baseline length overall
and within 20 percent of the baseline
horsepower of the transferring vessel.
This action makes the size restrictions
for the DAS Transfer Program consistent
with the DAS Leasing Program, which
requires vessels to meet size restrictions
for only length overall and horsepower.

2. DAS Leasing Program Modifications

The DAS Leasing Program allows
vessels to temporarily exchange DAS on
a yearly basis. Vessels involved in
leasing DAS under the DAS Leasing
Program must have permit baseline
characteristics for length and
horsepower that fall within the current
size restrictions of the DAS Leasing
Program. The vessel baseline
characteristics used for the DAS Leasing
Program are the vessel baseline
characteristics on file with NMFS as of
January 29, 2004, the date of publication
of the proposed rule for Amendment 13
(January 29, 2004; 69 FR 4362).

Under FW 40B, vessels participating
in this program have a one-time
opportunity to downgrade the permit
baseline characteristics for the DAS
Leasing Program to the physical
characteristics of the vessel currently
using the permit. This one-time
downgrade only applies to the DAS
Leasing Program permit baseline and
does not affect any other permit
baselines currently specified for the
permit (i.e., the baseline used for vessel
upgrades or replacements). In effect, if
a permit holder were to exercise this
option, the permit would have two NE
multispecies permit baselines: One for
the DAS Leasing Program and another
that applies to all other permit
transactions (vessel upgrades or
replacements or the DAS Transfer
Program). If the permit is moved to
another vessel during a vessel
replacement, the downgraded DAS
Leasing Program baseline reverts to the
original DAS Leasing Program baseline
established on January 29, 2004, and

could not be downgraded again for the
purposes of the DAS Leasing Program.
This downgraded DAS Leasing Program
baseline remains valid until the permit
is placed on a replacement vessel as
specified above, or until the DAS
Leasing Program expires.

3. CA II Yellowtail Flounder SAP
Modifications

FW 40B modifies the start date of the
CAII Yellowtail Flounder SAP to enable
vessels to target GB yellowtail flounder
in CA II outside of the spawning period
of GB yellowtail flounder. Thus, the
season for the CA II Yellowtail Flounder
SAP is revised to July 1 through
December 31. In addition, FW 40B
revises the limit on trips into this SAP
by specifying that vessels participating
in this SAP are limited to only one trip
per month. Also, the possession limit
for GB yellowtail flounder is reduced to
10,000 lb (4,536 kg), unless adjusted by
the Regional Administrator.

This SAP is regulated by the
maximum number of trips allowed into
the SAP and by the availability of the
GB yellowtail flounder TAC allocated to
the U.S./Canada Management Area. FW
40B provides the Regional
Administrator with the authority to
adjust the trip limit and the total
number of trips allowed into this SAP
every fishing year to adapt to changing
stock and fishery conditions. Under FW
40B, the Regional Administrator will
consider specific criteria and may use a
formula based on the available TAC and
recent catch rates of GB yellowtail
flounder to determine the number of
trips into this SAP and the appropriate
trip limit for a particular fishing year.
The formula suggested to determine the
number of trips into this SAP was
specified in the FW 40B proposed rule.
If the Regional Administrator
determines that the available catch is
not sufficient to support 150 trips per
year with a GB yellowtail flounder trip
limit of 15,000 1b (6,803 kg), the
Regional Administrator may choose not
to authorize any trips into this SAP for
the fishing year. One hundred fifty trips
at 15,000 1b (6,803 kg) per trip amounts
to 1,020 mt of GB yellowtail flounder
necessary to support the CA II
Yellowtail Flounder SAP. Based on the
proposed TAC of GB yellowtail flounder
for the 2005 fishing year (4,260 mt) and
using the formula specified in FW 40B,
only 260 mt of GB yellowtail flounder
would be estimated to be available to
allow for the CA II Yellowtail Flounder
SAP. Therefore, because the available
GB yellowtail flounder TAC is less than
the 1,020 mt that may be necessary to
allow for this SAP, the Regional
Administrator will consult with the
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Council at its June meeting to determine
whether to set the number of trips into
the CA II Yellowtail Flounder SAP at
zero for the 2005 fishing year.

4. GB Cod Hook Sector Revisions

Amendment 13 established the GB
Cod Hook Sector and allocated GB cod
to the Sector based on the history of the
Sector participants. FW 40B modifies
the regulations implementing the GB
cod Hook Sector by allowing any vessel,
regardless of gear used in previous
fishing years, to join the Sector. All
landings of GB cod by Sector
participants, regardless of gear
previously used, will be used to
determine the Sector’s GB cod
allocation for a particular fishing year.
All Sector participants are required to
use hook gear once in the Sector. The
maximum share of the GB cod TAC that
the Sector could obtain remains capped
at 20 percent of the overall GB cod TAC.

5. DAS Credit for Standing by Entangled
Whales

In order to encourage fishing vessels
to report entangled whales, FW 40B
provides a mechanism for a limited
access groundfish vessel to obtain DAS
credit for the time spent standing by an
entangled whale. A vessel requesting
such a credit must notify the USCG and
the appropriate organization of the
entangled whale (currently, the Center
for Coastal Studies); remain in contact
with the Center for Coastal Studies; and
be available to answer questions on the
condition of the animal, including, but
not limited to, possible species
identification, severity of entanglement,
and gear entangling the animal. To
receive credit for time standing by an
entangled whale, a vessel must submit
a written request to the Regional
Administrator.

6. Herring Vessel Interactions With
Regulated Groundfish

To more accurately document and
monitor groundfish bycatch from the
herring fishery, FW 40B requires vessels
with a Category I herring permit that
intend to fish in the GOM or GB RMA’s
to notify the NMFS Observer Program at
least 72 hours before beginning a trip. In
addition, if an observer is not provided
for the trip, the vessel must notify
NMEFS Office of Law Enforcement via
VMS of the time and place of landing at
least 12 hours prior to crossing the VMS
demarcation line on returning to port, or
12 hours before landing if the vessel
fishes landward of the VMS
demarcation line for the entire trip. This
requirement to notify NMFS Office of
Law Enforcement at least 12 hours prior
to crossing the VMS demarcation line or

landing was determined to be necessary
to allow sufficient time for NMFS Office
of Law Enforcement personnel to
coordinate efforts to observe herring
vessel landings and to accommodate
Category 1 herring vessels fishing
inshore of the VMS demarcation line.

7. Trip Gillnet Net Limitations

FW 40B removes the limit on the
number of nets that can be carried
onboard Trip gillnet vessels. By doing
so, FW 40B also eliminates the gillnet
tagging requirements for Trip gillnet
vessels.

8. Dumping Prohibition for Vessels
Under a Category B DAS

To minimize the mortality on stocks
of concern from vessel activities in
programs designed to target healthy
groundfish stocks, (i.e., the Eastern U.S./
Canada Haddock SAP Pilot Program, the
Regular B DAS Pilot Program, and the
CA II Yellowtail Flounder SAP), FW
40A implemented measures that
prohibit vessels from discarding legal-
sized cod and other regulated
groundfish when fishing under a
Category B DAS. These measures also
require vessels to initiate a DAS flip
(i.e., change the category of DAS used
on that trip to Category A DAS) if
vessels harvest more legal-sized cod or
other regulated groundfish than the
applicable maximum landing limits per
trip under a Category B DAS. FW 40B
clarifies that the prohibition on
discarding of fish also includes the
removal of any fish caught using any
gear, including the dumping of nets,
before the gear is brought on board
when operating under a Category B DAS
in the CA II Yellowtail Flounder SAP,
the Eastern U.S./Canada Haddock SAP
Pilot Program, or the Regular B DAS
Pilot Program because it is considered to
be discarding as defined at 50 CFR
600.10.

9. Corrections

In addition to the approved measures
described here, the following revisions
to existing regulations are made to
correct inaccurate references in the
regulations. The changes listed below
are in the order in which they currently
appear in the regulations.

In 15 CFR 902.1(b), the inventory of
OMB control numbers for NOAA
actions is updated to include approved
control numbers and the corresponding
regulatory citations for the information
collections related to the measures
approved in Amendment 13 and FW
40A to the FMP. This inventory was
inadvertently not updated in the final
rule and interim final rule

implementing these actions,
respectively.

In 50 CFR 648.10, the periods ending
paragraphs (b)(1)(vi) and (b)(1)(vii) are
corrected to semicolons.

In §648.14, the reference to the
restrictions and conditions for the CA II
Yellowtail Flounder SAP in paragraph
(a)(136) is expanded to include
§648.85(b)(3)(xi).

In § 648.14, under paragraph (a)(139),
the reference to the number of trips
specified under § 648.85(b)(3)(vii) is
expanded to include the monthly trip
limits for vessels specified in
§ 648.85(b)(3)(vi).

In § 648.82, paragraphs (k)(4)(ix) and
(1)(1)(ii) are revised to clarify that
vessels can lease or transfer DAS to a
vessel with a baseline length overall and
horsepower that is no more than 10
percent and 20 percent greater than the
baseline length overall and horsepower
of the lessor or transferor vessel,
respectively. This revision corrects the
regulations to maintain consistency
with the intent of Amendment 13 as
outlined in the FSEIS.

Changes From the Proposed Rule

NMFS has made several changes to
the proposed rule as a result of public
comment and because of the
disapproval of several management
measures proposed in FW 40B. Other
changes are technical or administrative
in nature and clarify or otherwise
enhance enforcement and
administration of the FMP. These
changes are listed below in the order
that they appear in the regulations.

In § 648.2, a new definition for a
Category 1 herring vessel is inserted to
clarify which vessels are affected by the
regulations specified at §§ 648.80(d) and
(e).

In § 648.14, paragraph (a)(165) is
revised to clarify that vessels are
prohibited from removing any fish
caught using any gear, including the
dumping of nets, before the gear is
brought on board the vessel.

In §648.14, the reference to the GOM/
GB Exemption area specified at
§648.80(a)(17) in paragraphs (bb)(19)
and (bb)(20) is revised to read the GOM
or GB Regulated Mesh Areas specified at
§648.80(a)(1) and (2).

In § 648.80, paragraphs (d)(6) and
(e)(5) are revised to correct an
inaccurate reference to § 648.4(a)(10)
that should accurately read § 648.205(b).
In addition, language referring to the
intent of a vessel to fish in the GOM or
GB RMA'’s was removed.

In §648.80, to facilitate the
monitoring of herring offloading
operations by NMFS Office of Law
Enforcement personnel and to
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accommodate herring vessels fishing
inshore of the VMS demarcation line,
the language in paragraphs (d)(7) and
(e)(6) is revised to require that vessels
“must notify NMFS Office of Law
Enforcement through VMS of the time
and place of offloading at least 12 hours
prior to crossing the VMS demarcation
line on its return trip to port, or, for
vessels that have not fished seaward of
the VMS demarcation line, at least 12
hours prior to landing.” This 12-hour
notice is required to provide the NMFS
Office of Law Enforcement with
sufficient time to meet vessels at the
dock prior to offloading. These
regulations are revised under the
authority provided in section 305(d) of
the Magnuson-Stevens Act.

In § 648.82(k)(4)(ix), the word
“vessel” is added after the word
“Lessor” to clarify that a Lessor vessel
may only lease DAS to a Lessee vessel
consistent with the size restrictions of
the DAS Leasing Program.

In § 648.82, the title of paragraph
(k)(4)(xi) is revised to read ‘“One-time
downgrade of DAS Leasing Program
Baseline” to clarify the intent of this
paragraph and maintain consistency
with paragraphs (k)(4)(xi)(A) and (B) of
this section. Further, language is added
to the introductory text to specify that
the intent of this measure is to
determine eligibility for leasing DAS
only.

In § 648.82, the title of paragraph
(k)(4)(x1)(B) is revised to read ‘“‘Duration
and applicability of the one-time DAS
Leasing Program baseline downgrade”
to clarify the intent of this paragraph. In
addition, the phrase “or any other
provision” is added to the last sentence
of this paragraph to specify that the DAS
Leasing Program baseline downgrade
would not affect any other provision in
Subpart F.

In § 648.85, the title of paragraph
(b)(3)(vii) is revised to specify that this
paragraph describes the maximum
number of trips into the CA II Yellowtail
Flounder SAP per fishing year. Further,
paragraphs (b)(3)(vii)(A) and (B) are
combined into one paragraph. Finally,
language is inserted into this paragraph
to clarify that the available catch of GB
yellowtail flounder is determined by
subtracting the potential catch of GB
yellowtail flounder by all vessels
outside of the SAP from the GB
yellowtail flounder TAC specified for
the U.S./Canada Management Area at
§648.85(a)(2).

In § 648.87, the word “with” is
replaced by the word “issued” in
paragraph (d)(1)(ii) to clarify that all
vessels issued a valid limited access NE
multispecies DAS permit may
participate in the GB Cod Hook Sector.

Under NOAA Administrative Order
205-11, 07/01, dated December 17,
1990, the under Secretary for Oceans
and Atmosphere has delegated authority
to sign material for publication in the
Federal Register to the Assistant
Administrator for Fisheries, NOAA.

Classification

The Regional Administrator
determined that the management
measures implemented by this final rule
are necessary for the conservation and
management of the NE multispecies
fishery, and are consistent with the
Magnuson-Stevens Act and other
applicable laws.

This final rule has been determined to
be not significant for the purposes of
Executive Order (E.O.) 12866.

This final rule does not contain
policies with Federalism or ‘‘takings’
implications as defined in E.O. 13132
and E.O. 12630, respectively.

An EA was prepared for this action
that analyzed the environmental
impacts of the measures being
implemented, as well as alternatives to
such measures. The EA considered the
extent to which the impacts could be
mitigated, and considered the objectives
of the action in light of statutory
mandates, including the Magnuson-
Stevens Act. NMFS also considered
public comments received during the
comment period of the proposed rule. A
copy of the Finding of No Significant
Impact for FW 40B is available from the
Regional Administrator (see
ADDRESSES).

Pursuant to 5. U.S.C. 553(b)(A), the
Assistant Administrator waives prior
notice and opportunity for public
comment for the revisions to 15 CFR
902.1(b) because this portion of this
final rule specifies actions of agency
organization, procedure, or practice.
Revisions to 15 CFR 902.1(b) in this
action are necessary to maintain an
accurate inventory of valid OMB control
numbers for NOAA actions. This
inventory was inadvertently not
updated based upon the information
collections approved by the OMB for the
measures contained in Amendment 13
and FW 40A to the FMP. The public has
already been provided opportunity to
comment on these information
collections through the publication of
the proposed and final rules for
Amendment 13 and the proposed and
interim final rules for FW 40A. Further,
because this final rule makes only
minor, non-substantive changes and
does not affect the operating practices of
the NE multispecies fishery, it is
unnecessary to provide for additional
notice and opportunity for public
comment. Further, pursuant to 5 U.S.C.

’

553(d)(3), the Assistant Administrator
finds good cause to waive the 30-day
delayed effectiveness for revisions to 15
CFR 902.1(b) in this final rule because
these revisions are necessary for the
purposes of agency procedure and
practice to comply with the
requirements of the PRA. These non-
substantive revisions are necessary to
ensure that the public is informed of the
accurate OMB control number
associated with particular regulatory
citations. These revisions do not affect
vessel operations.

The Assistant Administrator finds
good cause, under 5 U.S.C. 553(d)(3), to
waive the 30-day delayed effectiveness
of the rest of the measures in this final
rule. NMFS cannot initiate rulemaking
for actions recommended by the Council
until the final FW 40B package is
received from the Council. NMFS did
not receive the final FW 40B package
until February 15, 2005. This delay
limited the ability of NMFS to
adequately review and implement FW
40B, after consideration of public
comment, in time to allow delayed
effectiveness before the beginning of the
2005 fishing year on May 1, 2005, or the
opening of the CA II Yellowtail
Flounder SAP on June 1, 2005. Failure
to waive the 30-day delayed
effectiveness would allow the SAP to
open on June 1, 2005 (instead of July 1,
2005, as modified in this final rule),
resulting in potentially high landings of
GB yellowtail flounder that could
depress market prices for yellowtail
flounder as observed during the 2004
fishing year. In addition, since June is
part of the spawning season for GB
yellowtail flounder, allowing the SAP to
open on June 1 by delaying the
effectiveness would result in lower ex-
vessel prices due to the lower quality of
fish landed during the spawning period.
Effort reductions implemented by
Amendment 13 resulted in substantial
adverse economic impacts to the
groundfish fishery. Additional
economic impacts resulting from a
delayed effectiveness of the measures
included in this final rule, taken
cumulatively, represents further
economic hardships to an already
struggling industry. Moreover, opening
on June 1 would allow vessels to
continue to disrupt spawning
aggregations of GB yellowtail flounder.

Although not overfished, the GB
yellowtail flounder stock is currently
below a level consistent with maximum
sustainable yield (MSY). Therefore,
under the Magnuson-Stevens Act, this
stock must be rebuilt to a level
consistent with MSY. Consequently,
allowing the SAP to open due to a
delayed effectiveness would enable
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vessels to continue to harvest spawning
fish, thereby undermining efforts to
protect spawning aggregations of GB
yellowtail flounder and rebuild this
stock as required by the Magnuson-
Stevens Act. Further, opening on June 1
could contribute to the premature
harvest of the GB Yellowtail Flounder
TAC, resulting in the closure of access
to the Eastern U.S./Canada Area and a
prohibition on the retention of GB
yellowtail flounder in the entire U.S./
Canada Management Area by limited
access NE multispecies DAS vessels
during the 2005 fishing year. Such a
closure and retention prohibition could
cause unnecessary additional discards
of GB yellowtail flounder, reducing
economic benefits to the fishery and
further increasing mortality and the
potential that the fishery will exceed the
yearly TAC. Exceeding the yearly TAC
would result in any TAC overages being
deducted from the available TAC
allocated to the following fishing year.
Additionally, since the Regional
Administrator has indicated in this
action that there is justification to not
authorize any trips into CA II Yellowtail
Flounder SAP for the 2005 fishing year,
a delayed effectiveness could result in
the SAP opening on June 1, 2005, only
to be closed again once such a decision
is made and a notice published, thereby
causing confusion to the industry.
Therefore, a delayed effectiveness
would be contrary to the public interest
because it would (1) prevent the agency
from protecting spawning aggregations
of GB yellowtail flounder as required by
the Magnuson-Stevens Act; (2) result in
lower market prices, reduced economic
returns to the fishing industry, and
further adverse economic impacts; and
(3) increase confusion in the fishing
industry through rapid closure of the
SAP.

Public Reporting Burden

This final rule contains five new
collection-of-information requirements
subject to the Paperwork Reduction Act
(PRA). The collection of this
information has been approved by OMB.
The public’s reporting burden for the
collection-of-information requirements
includes the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection-of-information
requirements. The new reporting
requirements and the estimated average
time for a response are as follows:

1. Notice requirements for observer
deployment prior to every trip for
Category 1 herring vessels intending to
fish in the GOM or GB RMA’s, OMB#
0648-0521, (2 min/response);

2. NMFS Office of Law Enforcement
landings notice requirement for
Category 1 herring vessels operating
with an observer waiver, OMB# 0648—
0521, (5 min/response);

3. Notification and Communication
with USCG and Center for Coastal
Studies, OMB# 0648-0521, (10 min/
response);

4. Written requests to receive a DAS
credit for standing by an entangled
whale, OMB# 0648—0521, (30 min/
response);

5. Vessel baseline downgrade request
for the DAS Leasing Program, OMB#
0648-0475, (1 hr/response).

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

Final Regulatory Flexibility Analysis

NMFS, pursuant to section 604 of the
Regulatory Flexibility Act (RFA),
prepared this FRFA in support of the
approved measures in FW 40B. The
FRFA describes the economic impacts
that this final rule will have on small
entities.

The FRFA incorporates the economic
impacts summarized in the Initial
Regulatory Flexibility Analysis (IRFA)
for the proposed rule to implement FW
40B based upon the corresponding
economic analysis prepared for FW 40B
(FW 40B RIR), the comment and
response section of this final rule, and
the analysis contained in FW 40B. For
the most part, those impacts are not
repeated here. A copy of the IRFA, the
FRFA, the RIR, and FW 40B are
available from NMFS, Northeast
Regional Office and are available on the
Northeast Regional Office Web site (see
ADDRESSES). A description of why this
action was considered, the objectives of,
and the legal basis for this final rule are
contained in the preamble to this final
rule and in the FW 40B document and
are not repeated here.

A Summary of the Issues Raised by the
Public Comments in Response to the
IRFA, a Summary of the Assessment of
the Agency of Such Issues, and a
Statement of Any Changes Made in the
Proposed Rule as a Result of Such
Comments

NMFS received thirteen comments on
the proposed rule. Of these, there was
one comment on the IRFA and the
economic impacts to small entities
(vessels) resulting from the management
measures presented in the proposed

rule. A summary of the economic issues
raised, and NMFS’s responses, follow:

Issue: One industry group suggested
that NMFS has not calculated the
overall expenses (i.e., fuel, ice, bait, etc.)
incurred by vessels that intend to
participate in the WGOM Rod/Reel
Haddock SAP as compared to the
expected daily catch resulting from their
participation in this SAP. This
commenter indicated that the VMS
operational costs, in addition to other
costs, are too high for the expected
returns from haddock caught, and
recommended that the requirements to
use VMS should be removed.

Response: The IRFA prepared for this
action fulfills the requirements of the
RFA to determine economic impacts
based on available information. Apart
from VMS operational cost information,
data specifying other vessel costs in this
SAP were not available for the analysis
conducted for this provision. This is
another reason why the analysis for this
measure was insufficient to justify its
approval. Accordingly, no further
analysis of this measure was done
because NMFS determined to
disapprove this SAP for the reasons
specified in the preamble of this final
rule under ‘Disapproved Measures.”
Therefore, no changes in response to
this comment were made to the final
rule.

Description of and Estimate of the
Number of Small Entities to Which the
Proposed Rule Would Apply

This final rule implements measures
that have the potential to affect any
vessel currently issued a limited access
NE multispecies permit and vessels
issued a Category 1 herring permit.
Currently, there are approximately 1,500
vessels issued a limited access NE
multispecies permit and 105 vessels
issued a Category 1 herring permit.
However, it is very unlikely that every
vessel issued a limited access NE
multispecies permit or a Category 1
herring permit would be affected by this
proposed action because of past and
recent participation in the fishery, the
voluntary nature of specific programs
proposed in this action, and the
associated regulatory and economic cost
burdens for some of the proposed
provisions. Except for the notification
requirements for Category 1 herring
vessels, all of the provisions in the
proposed rule are voluntary. Therefore,
vessels that participate in these
programs would likely have determined
that the potential benefits of their
participation outweigh costs associated
with these programs.

Based upon the information in the EA
prepared for FW 40B, up to 1,409
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vessels (i.e., vessels issued a limited
access NE multispecies DAS permit)
may participate in the DAS Leasing and
DAS Transfer Programs, the CA II
Yellowtail Flounder SAP, or elect to
stand by an entangled whale. Up to
1,351 vessels issued a limited access NE
multispecies DAS permit that are
currently not members of the GB Cod
Hook Sector are eligible to enter the GB
Cod Hook Sector. Currently, the 53
vessels designated as Trip gillnet vessels
are no longer restricted in the number
of gillnets that they may use and are not
required to purchase gillnet tags for
their gillnets.

The Small Business Administration
(SBA) size standard for small
commercial fishing entities is $3.5
million in gross receipts and would
apply to limited access NE multispecies
permit holders and vessels issued a
Category 1 herring permit. Data
analyzed for Amendment 13 indicated
that the maximum gross receipt for any
single commercial fishing vessel for the
period 1998 to 2001 was $1.3 million.
Data analyzed in FW 40B indicate that
Category 1 herring vessels averaged
approximately $1.26 million in gross
sales. For this reason, each vessel in this
analysis is treated as a single entity for
the purposes of size determination and
impact assessment. All commercial
fishing entities affected by this proposed
rule would fall under the SBA size
standard for small commercial fishing
entities, and there would be no
disproportionate impacts between small
and large entities.

Description of the Projected Reporting,
Recordkeeping, and Other Compliance
Requirements of the Final Rule

The measures implemented by this
final rule include the following
provisions requiring either new or
revised reporting and recordkeeping
requirements: (1) Notice requirements
for observer deployment prior to every
trip for Category 1 herring vessels
intending to fish in the GOM or GB
RMA’s; (2) NMFS Office of Law
Enforcement landings notice
requirement for Category 1 herring
vessels operating with an observer
waiver; (3) notification and
communication with USCG and Center
for Coastal Studies for standing by an
entangled whale; (4) request for DAS
Credit for standing by an entangled
whale; and (5) vessel baseline
downgrade request for the DAS Leasing
Program.

The measures proposed under FW
40B would result in several costs to
participants. To participate in the
herring fishery, Category 1 vessels are
required to use VMS. The cost of the

purchase and installation of VMS units
to vessels participating in the herring
fishery have already been considered
and approved in a previous PRA
submission. VMS operational costs that
have not been previously authorized
under the PRA include the costs
associated with VMS notifications to
NMEF'S Office of Law Enforcement for
Category 1 herring vessels that are not
issued an observer waiver. These costs
total approximately $3 per vessel every
year, assuming every vessel issued a
Category 1 herring permit fishes in the
GOM or GB RMA’s, a 50-percent
observer coverage rate, and a total of
1,337 trips per year. There are no costs
associated with communicating with the
USCG or the Center for Coastal Studies
regarding standing by an entangled
whale as these communications would
likely occur via radio. Written requests
to receive a DAS credit for standing by
an entangled whale will cost the public
$3.70 for postage, assuming 10 such
requests are submitted per year. The
costs associated with vessel baseline
downgrade requests for the DAS Leasing
Program total $518, assuming every
eligible vessel would downgrade their
DAS Leasing Program baseline in one
year and a postage cost of $0.37 per
submission.

Only the minimum data to meet the
requirements of the above data needs
are requested from all participants.
Since all of the respondents are small
businesses, separate requirements based
on the size of the business have not
been developed.

Economic Impacts Resulting From
Disapproved Measures and Changes to
the Proposed Rule

As discussed in the preamble of this
final rule, NMFS has disapproved three
of the proposed management measures
in FW 40B. These measures are: A
research TAC set-aside for GB cod, the
WGOM Rod/Reel Haddock SAP, and the
minimum effective effort provision. The
GB cod research set-aside TAC was
disapproved because of insufficient
detail regarding how to implement this
measure. This lack of detail prevented
NMFS from accurately assessing the
potential biological and economic
impacts of this measure. This
disapproval will likely result in
increased economic benefits, at least in
the short-term, to the entire fishery
compared to those specified in the
proposed rule because this research
TAC set-aside would have reduced the
amount of the GB cod incidental catch
TAC available to Category B DAS
programs implemented under FW 40A
(i.e., the Regular B DAS Pilot Program
and the Eastern U.S./Canada Haddock

SAP Pilot Program). Without this
research set-aside TAC, participants in
the Regular B DAS Pilot Program and
the Eastern U.S./Canada Haddock SAP
Pilot Program will have more
opportunities to harvest healthier
groundfish stocks because of the larger
GB cod incidental catch TAC’s allocated
to these programs. Further, with higher
incidental catch TAC’s available for the
2005 fishing year, benefits to these
vessels will be higher than anticipated
in the proposed rule and will be
equivalent with the economic benefits
resulting from the no action alternative.
The disapproval of the WGOM Rod/
Reel Haddock SAP will reduce the
economic benefits described in the
proposed rule. The IRFA estimated the
benefits of this SAP at $140,000,
assuming that vessels would be able to
catch the entire haddock TAC allocated
for this SAP. However, estimated
benefits from this SAP would likely
have been lower as the catch of GOM
cod in this SAP would have likely
limited the potential of participating
vessels from realizing the maximum
benefits from the haddock TAC. The
IRFA noted that this SAP would have
provided an opportunity for vessels,
particularly small vessels in the GOM,
to target healthy groundfish stocks using
a Category B DAS. Despite the potential
economic benefits of this SAP, NMFS is
required to ensure that such SAP’s are
consistent with the FMP, and meet the
requirements of the Magnuson-Stevens
Act and other applicable law. As
explained in the preamble of this final
rule, the information used to justify this
SAP was not representative of the
fishing operations proposed and the
analysis of the proposed measures did
not adequately show that the amount of
bycatch of GOM cod were minimized to
the extent practicable. For these reasons,
the proposed SAP is inconsistent with
National Standard 2, National Standard
9, section 303(a)(11) of the Magnuson-
Stevens Act, as well as the objectives of
the FMP. The GOM cod incidental catch
TAC that was allocated to this SAP is
instead allocated to the Regular B DAS
Pilot Program. This provides vessels
with greater economic benefits from
increased opportunities to target healthy
groundfish stocks in the GOM under
this program. These benefits would be
equivalent with the economic benefits
resulting from the no action alternative.
FW 40B proposed to re-categorize 10
Category C DAS as Category B Reserve
DAS for all vessels allocated zero
Category A or B DAS under Amendment
13. These DAS could only have been
used in specific SAP’s that do not
contain a DAS flipping provision. As
described in the preamble of this final
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rule, NMFS concluded that this measure
posed equity concerns, not justified by
conservation benefits, and was therefore
not consistent with National Standard 4.
The IRFA indicated that the economic
benefits of this provision would be
positive for vessels receiving a
minimum DAS allocation. However,
this measure would also reduce
economic benefits to other vessels that
were allocated Category A and B DAS
under Amendment 13 by increasing the
number of participants in specific SAP’s
and spreading the limited potential
benefits of these SAP’s among more
vessels. With the disapproval of this
measure, the economic impacts of this
action would be equivalent with the
economic impacts of the no action
alternative.

Description of the Steps the Agency Has
Taken To Minimize the Significant
Economic Impact on Small Entities
Consistent With the Stated Objectives of
Applicable Statutes, Including a
Statement of the Factual, Policy, and
Legal Reasons for Selecting the
Alternative Adopted in the Final Rule
and Why Each One of the Other
Significant Alternatives to the Rule
Considered by the Agency Which Affect
the Impact on Small Entities Was
Rejected

This final rule implements measures
that will increase the economic
efficiency of several programs
implemented in previous actions to help
mitigate some of the negative economic
impacts of effort reductions under
Amendment 13, including facilitating
participation in the DAS Leasing and
Transfer Programs and revising
measures that will help maximize the
benefits of the GB yellowtail flounder
TAC in the CA II Yellowtail Flounder
SAP.

This final rule reduces the
conservation tax for Category A and B
DAS exchanged through the DAS
Transfer Program to facilitate
consolidation of the groundfish fleet
through market-based incentives.
Currently, Category A and B DAS
exchanged through the DAS Transfer
Program are subject to a 40 percent
conservation tax, while Category C DAS
are subject to a 90-percent conservation
tax. In addition, the vessel selling its
DAS must exit all fisheries. This action
reduces the conservation tax for
Category A and B DAS exchanged to 20
percent, but would retain the 90-percent
conservation tax for Category C DAS
and the requirement that the vessel
selling its DAS exit all fisheries. This
conservation tax reduction increases the
potential value of a DAS exchanged
under the DAS Transfer Program. It is

currently not known whether the
conservation tax itself has inhibited
vessels from participating in this
program to date. Unless the selling
vessel holds no other limited access
permits, the selling vessel may not be
able to recoup the full value of the
permit by selling the NE multispecies
DAS alone. Because the vessel is
required to retire from all other
fisheries, the opportunity cost to the
seller could be quite high. However,
overall, this action is expected to
increase the potential return to both
buyers and sellers and have a beneficial
impact on small entities of uncertain
magnitude.

This action also removes the tonnage
requirement for the DAS Transfer
Program, requiring that vessels receiving
DAS exchanged through the DAS
Transfer Program only meet the size
requirements for length overall and
horsepower. This would bring the size
restrictions of the DAS Transfer Program
in line with those of the DAS Leasing
Program. These revisions are expected
to increase participation in the DAS
Transfer Program by increasing the
potential pool of compatible vessels
capable of exchanging DAS under the
DAS Transfer Program. Therefore, these
revisions are expected to increase the
potential economic benefits associated
with increased fleet efficiency. It is
unknown if this provision would
facilitate additional DAS transfers, but it
is likely that economic impacts from
this provision would be positive.
Reducing the conservation tax and
removing the tonnage criterion through
this final rule will likely yield greater
economic benefits than the no action
alternative because to date no vessels
have participated in the DAS Transfer
Program under the 40 percent
conservation tax on Category A and B
DAS.

FW 40B allows vessels the one-time
opportunity to downgrade the permit
baseline characteristics established for
the DAS Leasing Program to reflect the
physical characteristics of the vessel
currently using the permit. This is
expected to increase the potential pool
of vessels available to lease DAS. The
economic impact of this provision is
likely to be positive compared to the no
action alternative, though the number of
vessels that might downgrade their DAS
Leasing Program baseline and the
economic value of that downgrade is not
quantifiable.

The CA II Yellowtail Flounder SAP
was implemented under Amendment
13. This final rule revises the season,
adjusts the trip limit, limits the number
of trips that could be taken during a
fishing year, and establishes a process

that allows the Regional Administrator
to help achieve OY from the yellowtail
flounder TAC and ensure that the SAP
does not conflict with the management
objectives outside of the SAP. Changing
the start date for this SAP from June 1
to July 1 will likely increase the price
received by vessels landing GB
yellowtail flounder from the SAP
because ex-vessel prices for GB
yellowtail flounder have been
historically lower in June compared to
July. Reducing the GB yellowtail
flounder landing limit from 30,000 1b
(13,605 kg) per trip to 10,000 Ib (4,536
kg) per trip and reducing vessels from
two trips into the SAP per month to one
trip per month will likely spread out
landings of GB yellowtail flounder
throughout the fishing year. This will
likely lead to more consistently higher
ex-vessel prices throughout the fishing
year by avoiding dramatic drops in ex-
vessel price that result when large
amounts of yellowtail flounder are
landed at one time. While regulating the
supply of yellowtail flounder through
restrictive trip limits may offer vessels
higher ex-vessel prices, these
restrictions could also increase costs by
increasing the number of trips necessary
to harvest the available TAC. However,
current regulations allow vessels to fish
in the CA 1I Yellowtail Flounder SAP
and the Eastern U.S./Canada Haddock
SAP Pilot Program and/or the Eastern
U.S./Canada Area on the same trip,
enabling vessels to target other species
and potentially earn sufficient revenue
to cover associated vessel costs.
However, the Regional Administrator,
after consulting with the Council, may
determine that there is insufficient GB
yellowtail flounder TAC available to
support the opening of the CA II
Yellowtail Flounder SAP without
jeopardizing the GB yellowtail fishery
outside of the SAP. If this determination
is made, the Regional Administrator
may reduce trips taken into this SAP to
zero during the 2005 fishing year. This
would further ensure that the large
amounts of GB yellowtail flounder that
were landed from this SAP during the
2004 fishing year that resulted in
depressed market prices and the
premature closing of the Eastern U.S./
Canada Area do not negatively affect the
fishery in a similar manner during the
2005 fishing year. A lower GB yellowtail
flounder trip limit for the CA II
Yellowtail Flounder SAP and the ability
to close access to this SAP when there
is insufficient GB yellowtail flounder
TAC to support the SAP and a fishery
outside the SAP would allow vessels
greater opportunity to fully harvest the
available GB cod and GB haddock TAC
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allocated to the Eastern U.S./Canada
Area and achieve the full economic
benefit from the U.S./Canada
Management Area for vessels operating
under a Category A DAS. These
revisions may help mitigate the derby
effects and the resulting decreases in
economic benefits from the U.S./Canada
Management Area experienced during
the 2004 fishing year and would result
in increased economic benefits than the
no action alternative.

FW 40B also changes the manner in
which the GB Cod Hook Sector
allocation is calculated by allowing all
vessels and all landings, regardless of
gear, to count towards the Sector’s GB
cod allocation. This will increase the
Sector’s share of the overall GB cod TAC
for the 2005 fishing year. While Sector
vessels would be able to increase overall
fishing revenues from the increased
allocation of GB cod, this provision may
reduce the amount of GB cod target TAC
available to non-Sector vessels. Even
though the TAC available to non-Sector
vessels is a target TAC and would not
automatically result in area closures, the
diminished non-Sector GB cod target
TAC could potentially slightly increase
the probability that the GB cod target
TAC would be exceeded, necessitating
possible additional restrictions on non-
Sector vessels to ensure the target TAC
is not exceeded. Therefore, compared to
the no action alternative, this action
would result in positive economic
benefits to members of the GB Cod Hook
Sector associated with an increase in the
TAC of 0.33-percent, or 14 mt for the
2005 fishing year. Non-Sector vessels
may potentially see future minimal
restrictions on fishing and income
opportunities associated with a decrease
in available TAC of 14 mt for the 2005
fishing year. However, any reduction in
fishing opportunities for non-Sector
vessels caused by additional vessels
joining the GB Cod Hook Sector and
therefore increasing the GB Cod Hook
Sector’s GB cod TAC allocation could
potentially be offset by the resulting
reduction in the number of non-Sector
vessels.

This final rule implementing FW 40B
establishes a mechanism to provide a
DAS credit for vessels standing by an
entangled whale. This incentive for
vessels to report and stand by an
entangled whale is expected to increase
the likelihood that entangled whales
could be found, tracked, and potentially
disentangled. Increasing the possibility
that an entangled whale could be
successfully tracked and disentangled
would result in positive existence and
non-consumptive use values to the
public.

FW 40B requires that Category 1
herring vessels notify the NMFS
Observer Program at least 72 hours prior
to fishing for herring in the GOM or GB
RMA’s. In addition, if an observer is not
provided for the trip, the vessel must
notify NMFS Office of Law Enforcement
via VMS at least 12 hours prior to
offloading the catch. These
requirements are likely to impose some
costs associated with reduced trip
flexibility. However, it is not known the
extent to which this provision would
compromise economic efficiency of
herring vessel operations.

Finally, this action removes the net
limit for Trip gillnet vessels. Removing
the net limit also eliminates the need for
vessels to purchase gillnet tags for
groundfish gillnets (a reduction in costs
of $180 per vessel). This also eliminates
the need to switch the limited number
of gillnet tags over to different sized nets
during vessel operations. This provides
greater flexibility in vessel operations,
resulting in unknown positive economic
benefits. This provision could increase
the number of gillnets used by Trip
gillnet vessels leading to potential
increases in vessel revenue associated
with higher landings.

FW 40B analyzed the aggregate
economic benefits of four other non-
selected alternatives. These alternatives
consisted of various combinations of all
of the provisions described in FW 40B,
including some that were not specified
in the selected alternative. Alternative 1,
includes every provision described in
FW 40B, including additional options
for the DAS Leasing and Transfer
Programs, the GB Haddock SAP North
of CA 1, an option that would restrict
participation in the WGOM Closure
Area Rod/Reel Haddock SAP to only NE
multispecies DAS vessels, options to
prohibit herring vessels from fishing in
the NE multispecies closed areas, and a
minimum observer requirement for
vessels to participate in Category B DAS
programs. Some of the provisions
included in Alternative 1 (specifically,
the GB Haddock SAP North of CA I and
options to revise the DAS Transfer
Program) would have resulted in greater
economic benefits than the selected
alternative, while others would have
resulted in greater adverse impacts to
specific groups of vessels. Given the
restrictive measures and monitoring
requirements involved with the GB
Haddock SAP North of CA I, this
measure would likely provide few
additional opportunities for fishermen
at the cost of considerable additional
complexity in the fishery. Further,
under Alternative 1, vessels
participating in the DAS Leasing
Program would have been adversely

affected by a conservation tax for the
DAS Leasing Program as well as
Category 1 herring vessels that would
have been prohibited from fishing in the
NE multispecies closed areas. Finally,
the minimum observer requirements to
participate in a SAP would have likely
resulted in greater costs to smaller
vessels that do not have the required
safety equipment necessary to carry an
observer. These measures would have
resulted in substantial adverse
economic impacts than the selected
alternative.

Alternative 2 is identical to the
selected alternative without specifying
certain options for the measures
included, and would have resulted in
the same economic impacts.

Alternative 3 differs from the selected
alternative in that it would not change
the current conservation tax for the DAS
Leasing and Transfer Programs, includes
modifications to the non-groundfish
permit transfer provisions of the DAS
Transfer Program, and does not include
modifications to the GB Cod Hook
Sector allocation calculation. This
alternative would likely result in
economic benefits similar to the no
action alternative, although
modifications to the DAS Transfer
Program would have likely increased
the value of DAS exchanged under that
program. Alternative 4 differs from the
proposed alternative in that it includes
the GB Haddock SAP North of CA I, but
does not include modifications to the
GB Cod Hook Sector allocation
calculation. Alternative 4 would result
in greater economic benefit than the
selected alternative because of the GB
Haddock SAP North of CA I; however,
as specified above, this measure would
have likely provided few additional
fishing opportunities for fishermen at
the cost of considerable additional
complexity in the fishery. The measures
implemented by this final rule will
provide greater economic efficiency
than the non-selected alternatives
without increasing the complexity of the
fishery, compromising opportunities for
Category 1 herring vessels to fish in the
GOM or GB RMA’s, or increasing the
costs for vessels to comply with
Observer Program requirements.

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA) states that for each rule
or group of related rules for which an
agency is required to prepare a FRFA,
the agency shall publish one or more
guides to assist small entities in
complying with the rule, and shall
designate such publications as “small
entity compliance guides.” The agency
shall explain the actions a small entity
is required to take to comply with a rule
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or group of rules. In conjunction with
this rule making process, a small entity
complaince guide was prepared. Copies
of the guide will be sent to all holders
of limited access multispecies permits
and Category 1 herring permits. The
guide will be available on the Internet
at http://www.nero.noaa.gov. Copies of
the guide can also be obtained from the
Regional Administrator (see
ADDRESSES).

List of Subjects
15 CFR Part 902

Reporting and recordkeeping
requirements.

50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: May 25, 2005.
John Oliver,
Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.
m For the reasons stated in the preamble,
15 CFR part 902, and 50 CFR part 648 are
amended as follows:

15 CFR Chapter IX

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

m 1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.
m 2.In § 902.1, the table in paragraph (b)
under 50 CFR is amended by:
m a. Revising the existing entries for
§648.4, §648.9, §648.10, §648.14,
§648.80, §648.81, §648.82, §648.86,
§648.89, § 648.94, and § 648.322; and
m b. Adding new entries for § 648.85,
§648.87, and §648.88 to read as follows:

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.
* * * * *

(b) Display.

Current OMB

CFR part or section where  control number

the information collection (all numbers
requirement is located begin with
0648-)

50 CFR

648.4 ..o -0202, —0212,
and —04809.

648.9 ..o —0202, —0404,
—0489 and
—0501.

Current OMB

CFR part or section where  control number

the information collection (all numbers
requirement is located begin with
0648-)
B648.10 oo —0202, —0489,
and —0501.
B48.14 i —0202, —0212,
— 0469,
—0489,
—0501, and
—0502.
648.80 ...oceiriiiiiieeeee —0202, —0422,
—0489, and
—0521.
648.81 ..o —0202, —0412,
and —0489.
648.82 ..o —0202, —0457,
—0489, and
—0521.
648.85 ....oiiiieieeeeeea —0212, —0489,
—0501, and
—0502.
648.86 ...ooeieieeieeeeeen —0202, —0391,
— 0457, and
—0489.
—0489.
—0489.
—0412 and
—0489.
648.94 ..., —0202 and
—0489.
648.322 .....ccceiiiieeee —0480 and
—0489.
50 CFR Chapter VI

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 3. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
m 4.In §648.2, a new definition for
“Category 1 herring vessel” is added in
alphabetical order, to read as follows:

§648.2 Definitions.
* * * * *

Category 1 herring vessel, means a
vessel issued a permit to fish for
Atlantic herring that is required to have
an operable VMS unit installed on board
pursuant to §648.205(b).

m 5. In §648.10, paragraphs (b)(1)(vi)
through (b)(1)(viii) are revised to read as
follows:

§648.10 DAS notification requirements.

* * * * *

(b) * % %

(1) * * %

(vi) A vessel issued a limited access
NE multispecies permit electing to fish
under the U.S./Canada Resource
Sharing Understanding, as specified in
§648.85(a);

(vii) A vessel electing to fish under
the Regular B DAS Pilot Program, as
specified in §648.85(b)(6);

(viii) A vessel electing to fish in the
Closed Area I Hook Gear Haddock SAP,
as specified in § 648.85(b)(7); and

* * * * *

m 6. In § 648.14, paragraphs (a)(136),
(a)(139), and (c)(14) are revised; and
paragraphs (a)(165), (c)(80), (bb)(19), and
(bb)(20) are added to read as follows:

§648.14 Prohibitions.

(a) * * %

(136) If fishing under the Closed Area
II Yellowtail Flounder SAP, fish for,
harvest, possess or land any regulated
NE multispecies from the area specified
in §648.85(b)(3)(ii), unless in
compliance with the restrictions and
conditions specified in §§ 648.85(b)(3)(i)
through (xi).

(139) If fishing in the Closed Area II
Yellowtail Flounder SAP specified in
§648.85(b)(3), exceed the number of
trips specified under § 648.85(b)(3)(vi)
or (vii).

* * * * *

(165) If a vessel is fishing under a
Category B DAS in the Closed Area II
Yellowtail Flounder SAP specified in
§ 648.85(b)(3), the Regular B DAS Pilot
Program specified in § 648.85(b)(6), or
the Eastern U.S./Canada Haddock SAP
Pilot Program specified in
§ 648.85(b)(8), remove any fish caught
with any gear, including dumping the
contents of a net, except on board the
vessel.

(C) * x %

(14) If the vessel has been issued a
limited access NE multispecies permit
and fishes under a NE multispecies DAS
with gillnet gear, fail to comply with
gillnet tagging requirements specified in
§§ 648.80(a)(3)(iv)(B)(4), (a)(3)(iv)(C),
(a)(4)(iv)(B)(3), (b)(2)(iv)(B)(3), and
(c)(2)(v)(B)(3), or fail to produce, or
cause to be produced, gillnet tags when
requested by an authorized officer.

(80) Provide false information on the
application to downgrade the DAS
Leasing Program baseline, as required
under § 648.82(k)(4)(xi).

(bb) L

(19) If the vessel has been issued a
Category 1 herring permit and is fishing
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for herring in the GOM/GB Exemption
Area specified in § 648.80(a)(17), fail to
notify NMFS at least 72 hours prior to
departing on a trip for the purposes of
observer deployment.

(20) If the vessel has been issued a
Category 1 herring permit and is fishing
for herring in the GOM/GB Exemption
Area specified in § 648.80(a)(17), fail to
notify the NMFS Office of Law
Enforcement of the time and date of
landing via VMS at least 12 hours prior
to landing or crossing the VMS
demarcation line on its return trip to
port if issued an observer waiver
pursuant to § 648.80(d)(7) or (e)(6).

* * * * *

m 7.In §648.80, paragraphs
(a)(3)(iv)(A)(2), (a)(4)(iv)(A), (b)(2)(iv)
introductory paragraph, (b)(2)(iv)(A),
(c)(2)(v)(A), (d)(2), (d)(4), (d)(5), and
(e)(2) through (e)(4) are revised;
paragraphs (a)(3)(iv)(A)(3) and
(a)(3)(iv)(A)(4) are removed; and
paragraphs (d)(6), (d)(7), (e)(5), and (e)(6)

are added to read as follows:

§648.80 NE Multispecies regulated mesh
areas and restrictions on gear and methods
of fishing.

(2) Net size requirements. Nets may
not be longer than 300 ft (91.4 m), or 50
fathoms (91.4 m) in length.

* * * * *
(4) * *x %
(iV] * * %

(A) Trip gillnet vessels. A Trip gillnet
vessel fishing under a NE multispecies
DAS and fishing in the GB Regulated
Mesh Area may not fish with nets longer
than 300 ft (91.4 m), or 50 fathoms (91.4
m) in length.

* * * * *

(b) * * *

(2) * *x %

(iv) Gillnet vessels. For Day and Trip
gillnet vessels, the minimum mesh size
for any sink gillnet not stowed and not
available for immediate use in
accordance with §648.23(b), when
fishing under a DAS in the NE
multispecies DAS program in the SNE
Regulated Mesh Area, is 6.5 inches (16.5
cm) throughout the entire net. This
restriction does not apply to nets or
pieces of nets smaller than 3 ft (0.9 m)
x 3 ft (0.9 m), (9 sq ft (0.81 sq m)), or
to vessels that have not been issued a
NE multispecies permit and that are
fishing exclusively in state waters. Day
gillnet vessels must also abide by the
tagging requirements in paragraph
(a)(3)(iv)(C) of this section.

(A) Trip gillnet vessels. A Trip gillnet
vessel fishing under a NE multispecies
DAS and fishing in the SNE Regulated
Mesh Area may not fish with nets longer
than 300 ft (91.4 m), or 50 fathoms (91.4
m) in length.

(A) Trip gillnet vessels. A Trip gillnet
vessel fishing under a NE multispecies
DAS and fishing in the MA Regulated
Mesh Area may not fish with nets longer
than 300 ft (91.4 m), or 50 fathoms (91.4
m) in length.

* * * * *

(d) E

(2) When fishing under this
exemption in the GOM/GB Exemption
Area, as defined in paragraph (a)(17) of
this section, and in the area described
in § 648.81(c)(1), the vessel has on board
a letter of authorization issued by the
Regional Administrator, and complies
with all restrictions and conditions
thereof;

* * * * *

(4) The vessel does not fish for,
possess, or land NE multispecies;

(5) The vessel must carry a NMFS-
approved sea sampler/observer, if
requested by the Regional
Administrator;

(6) To fish for herring under this
exemption in the GOM/GB Exemption
Area as defined in paragraph (a)(17) of
this section, vessels issued a Category 1
herring permit pursuant to § 648.205(b)
must provide notice to NMFS of the
vessel name; contact name for
coordination of observer deployment;
telephone number for contact; and the
date, time, and port of departure, at least
72 hours prior to beginning any trip into
these areas for the purposes of observer
deployment; and

(7) Any vessel issued an observer
waiver pursuant to paragraph (d)(6) of
this section must notify NMFS Office of
Law Enforcement through VMS of the
time and place of offloading at least 12
hours prior to crossing the VMS
demarcation line on its return trip to
port, or, for vessels that have not fished
seaward of the VMS demarcation line, at

least 12 hours prior to landing.
* * * * *

(e] * % %

(2) When fishing under this
exemption in the GOM/GB Exemption
Area, as defined in paragraph (a)(17) of
this section, the vessel has on board a
letter of authorization issued by the
Regional Administrator;

(3) The vessel only fishes for,
possesses, or lands Atlantic herring,
blueback herring, mackerel, or
menhaden;

(4) The vessel does not fish for,
possess, or land NE multispecies; and

(5) To fish for herring under this
exemption in the GOM/GB Exemption
Area as defined in paragraph (a)(17) of
this section, vessels issued a Category 1
herring permit pursuant to § 648.205(b)
must provide notice to NMFS of the
vessel name; contact name for
coordination of observer deployment;
telephone number for contact; and the
date, time, and port of departure, at least
72 hours prior to beginning any trip into
these areas for the purposes of observer
deployment; and

(6) Any vessel issued an observer
waiver pursuant to paragraph (e)(5) of
this section must notify NMFS Office of
Law Enforcement through VMS of the
time and place of offloading at least 12
hours prior to crossing the VMS
demarcation line on its return trip to
port, or, for vessels that have not fished
seaward of the VMS demarcation line, at

least 12 hours prior to landing.
* * * * *

m 8.In § 648.82, paragraphs (k)(4)(ix),
1)(1)(i1), and (1)(1)(iv) are revised, and
paragraphs (k)(4)(xi), and (m) are added
to read as follows:

§648.82 Effort-control program for NE
multispecies limited access vessels.
* * * * *

(k) *

(4) *

(ix) Size restriction of Lessee vessel. A
Lessor vessel only may lease DAS to a
Lessee vessel with a baseline main
engine horsepower rating that is no
more than 20 percent greater than the
baseline engine horsepower of the
Lessor vessel. A Lessor vessel may only
lease DAS to a Lessee vessel with a
baseline length overall that is no more
than 10 percent greater than the baseline
length overall of the Lessor vessel. For
the purposes of this program, the
baseline horsepower and length overall
specifications of vessels are those
associated with the permit as of January
29, 2004, unless otherwise modified
according to paragraph (k)(4)(xi) of this
section.
* * * * *

(xi) One-time downgrade of DAS
Leasing Program baseline. For the
purposes of determining eligibility for
leasing DAS only, a vessel owner may
elect to make a one-time downgrade to
the vessel’s DAS Leasing Program
baseline length and horsepower as
specified in paragraph (k)(4)(ix) of this
section to match the length overall and
horsepower specifications of the vessel
that is currently issued the permit.

(A) Application for a one-time DAS
Leasing Program baseline downgrade.

* %
* %
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To downgrade the DAS Leasing Program
baseline, eligible NE multispecies
vessels must submit a completed
application form obtained from the
Regional Administrator. An application
to downgrade a vessel’s DAS Leasing
Program baseline must contain at least
the following information: Vessel
owner’s name, vessel name, permit
number, official number or state
registration number, current vessel
length overall and horsepower
specifications, an indication whether
additional information is included to
document the vessel’s current
specifications, and the signature of the
vessel owner.

(B) Duration and applicability of one-
time DAS Leasing Program baseline
downgrade. The downgraded DAS
Leasing Program baseline remains in
effect until the DAS Leasing Program
expires or the permit is transferred to
another vessel via a vessel replacement.
Once the permit is transferred to
another vessel, the DAS Leasing
Program baseline reverts to the baseline
horsepower and length overall
specifications associated with the
permit prior to the one-time downgrade.
Once the DAS Leasing Program baseline
is downgraded for a particular permit,
no further downgrades may be
authorized for that permit. The
downgraded DAS Leasing Program
baseline may only be used to determine
eligibility for the DAS Leasing Program
and does not affect or change the
baseline associated with the DAS
Transfer Program specified in paragraph
(1)(1)(i1) of this section, or the vessel
replacement or upgrade restrictions
specified at § 648.4(a)(1)(i)(E) and (F), or
any other provision, respectively.

(1) E

(1) * k%

(ii) NE multispecies DAS may be
transferred only to a vessel with a
baseline main engine horsepower rating
that is no more than 20 percent greater
than the baseline engine horsepower of
the transferor vessel. NE multispecies
DAS may be transferred only to a vessel
with a baseline length overall that is no
more than 10 percent greater than the
baseline length overall of the transferor
vessel. For the purposes of this program,
the baseline horsepower and length
overall are those associated with the
permit as of January 29, 2004.

* * * * *

(iv) NE multispecies Category A and
Category B DAS, as defined under
paragraphs (d)(1) and (d)(2) of this
section, shall be reduced by 20 percent
upon transfer.

* * * * *

(m) DAS credit for standing by
entangled whales. Limited access
vessels fishing under the DAS program
that report and stand by an entangled
whale may request a DAS credit for the
time spent standing by the whale. The
following conditions and requirements
must be met to receive this credit:

(1) At the time the vessel begins
standing by the entangled whale, the
vessel operator must notify the USCG
and the Center for Coastal Studies, or
another organization authorized by the
Regional Administrator, of the location
of the entangled whale and that the
vessel is going to stand by the entangled
whale until the arrival of an authorized
response team,;

(2) Only one vessel at a time may
receive credit for standing by an
entangled whale. A vessel standing by
an entangled whale may transfer its
stand-by status to another vessel while
waiting for an authorized response team
to arrive, provided it notifies the USCG
and the Center for Coastal Studies, or
another organization authorized by the
Regional Administrator, of the transfer.
The vessel to which stand-by status is
transferred must also notify the USCG
and the Center for Coastal Studies or
another organization authorized by the
Regional Administrator of this transfer
and comply with the conditions and
restrictions of this part;

(3) The stand-by vessel must be
available to answer questions on the
condition of the animal, possible
species identification, severity of
entanglement, etc., and take
photographs of the whale, if possible,
regardless of the species of whale or
whether the whale is alive or dead,
during its stand-by status and after
terminating its stand-by status. The
stand-by vessel must remain on scene
until the USCG or an authorized
response team arrives, or the vessel is
informed that an authorized response
team will not arrive. If the vessel
receives notice that a response team is
not available, the vessel may
discontinue standing-by the entangled
whale and continue fishing operations;
and

(4) To receive credit for standing by
an entangled whale, a vessel must
submit a written request to the Regional
Administrator. This request must
include at least the following
information: Date and time when the
vessel began its stand-by status, date of
first communication with the USCG,
and date and time when the vessel
terminated its stand-by status. DAS
credit shall not be granted for the time
a vessel fishes when standing by an
entangled whale. Upon a review of the
request, NMFS shall consider granting

the DAS credit based on information
available at the time of the request,
regardless of whether an authorized
response team arrives on scene or a
rescue is attempted. NMFS shall notify
the permit holder of any DAS
adjustment that is made or explain the
reasons why an adjustment will not be
made.

m 9. In § 648.85, paragraphs (b)(3)(iii),
and (b)(3)(vi) through (b)(3)(viii) are

revised to read as follows:

§648.85 Special management programs.

* * * * *

(b) *

(3) *

(iii) Season. Eligible vessels may fish
in the Closed Area II Yellowtail
Flounder SAP during the period July 1
through December 31.

* * * * *

L
* %

(vi) Number of trips per vessel. Unless
otherwise authorized by the Regional
Administrator as specified in paragraph
(a)(3)(iv)(D) of this section, eligible
vessels are restricted to one trip per
month, during the season described in
paragraph (b)(3)(iii) of this section.

(viil) Maximum number of trips per
fishing year. Unless otherwise
authorized by the Regional
Administrator as specified in paragraph
(a)(3)(iv)(D) of this section, the total
number of allowed trips by all vessels
combined that may be declared into the
Closed Area II Yellowtail Flounder SAP
shall be as announced by the Regional
Administrator, after consultation with
the Council, for each fishing year, prior
to June 1, through rulemaking consistent
with the Administrative Procedure Act.
The total number of trips by all vessels
combined that may be declared into this
SAP shall not exceed 320 trips per year.
When determining the total number of
trips, the Regional Administrator shall
consider the available yellowtail
flounder TAC under the U.S./Canada
Resource Sharing Understanding, the
potential catch of GB yellowtail
flounder by all vessels fishing outside of
the SAP, recent discard estimates in all
fisheries that catch yellowtail flounder,
and the expected number of SAP
participants. If the Regional
Administrator determines that the
available catch, as determined by
subtracting the potential catch of GB
yellowtail flounder by all vessels
outside of the SAP from the GB
yellowtail flounder TAC allocation
specified in paragraph (a)(2) of this
section, is insufficient to allow for at
least 150 trips with a possession limit of
15,000 lb (6,804 kg) of yellowtail
flounder per trip, the Regional
Administrator may choose not to
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authorize any trips into the SAP during
a fishing year.

(viii) Trip limits—(A) Yellowtail
flounder trip limit. Unless otherwise
authorized by the Regional
Administrator as specified in paragraph
(a)(3)(iv)(D) of this section, a vessel
fishing in the CA II Yellowtail Flounder
SAP may fish for, possess, and land up
to 10,000 1b (4,536 kg) of yellowtail
flounder per trip. The Regional
Administrator may adjust this limit to a
maximum of 30,000 1b (13,608 kg) per
trip after considering the factors listed
in paragraph (b)(3)(vii) of this section
for the maximum number of trips.

(B) Cod and haddock trip limit.
Unless otherwise restricted, a NE
multispecies vessel fishing any portion
of a trip in the Closed Area II Yellowtail
Flounder SAP may not fish for, possess,
or land more than 1,000 Ib (453.6 kg) of
cod per trip, regardless of trip length. A
NE multispecies vessel fishing in the
Closed Area II Yellowtail Flounder SAP
is subject to the haddock requirements
described under § 648.86(a), unless
further restricted under paragraph
(a)(3)(iv) of this section.

* * * * *

m 10. In § 648.87, paragraphs (d)(1)(ii)
and (d)(1)(iii)(A) are revised to read as
follows:

§648.87 Sector allocation.

* * * * *

(d) * *x %
(1) * x %

(ii) Eligibility. All vessels issued a
valid limited access NE multispecies
DAS permit are eligible to participate in
the GB Cod Hook Sector, provided they
have documented landings through
valid dealer reports submitted to NMFS
of GB cod during the fishing years 1996
to 2001, regardless of gear fished.

(iii) * * *

(A) Sum of the total accumulated
landings of GB cod by vessels identified
in the Sector’s Operation Plan specified
under paragraph (b)(2) of this section,
for the fishing years 1996 through 2001,
regardless of gear used, as reported in
the NMFS dealer database.

* * * * *

[FR Doc. 05-10780 Filed 5—25-05; 4:29 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9

[T.D. TTB-27; Notice No. 21]

RIN 1513-AA58

Establishment of the Ribbon Ridge
Viticultural Area (2002R-215P)

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau (TTB), Treasury.

ACTION: Final rule; Treasury decision.

SUMMARY: This Treasury decision
establishes the Ribbon Ridge viticultural
area in northern Yamhill County,
Oregon. The new Ribbon Ridge
viticultural area is entirely within the
existing Willamette Valley viticultural
area. We designate viticultural areas to
allow vintners to better describe the
origin of their wines and to allow
consumers to better identify wines they
may purchase.

DATES: Effective Date: July 1, 2005.

FOR FURTHER INFORMATION CONTACT: N.
A. Sutton, Regulations and Procedures
Division, Alcohol and Tobacco Tax and
Trade Bureau, 925 Lakeville St., # 158,
Petaluma, CA 94952; telephone 415—
271-1254.

SUPPLEMENTARY INFORMATION:
Background on Viticultural Areas
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (the FAA Act, 27
U.S.C. 201 et seq.) requires that alcohol
beverage labels provide the consumer
with adequate information regarding a
product’s identity and prohibits the use
of misleading information on such
labels. The FAA Act also authorizes the
Secretary of the Treasury to issue
regulations to carry out its provisions.
The Alcohol and Tobacco Tax and
Trade Bureau (TTB) administers these
regulations.

Part 4 of the TTB regulations (27 CFR
part 4) allows the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) contains the
list of approved viticultural areas.
Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region
distinguishable by geographical
features, the boundaries of which have

been recognized and defined in part 9
of the regulations. These designations
allow vintners and consumers to
attribute a given quality, reputation, or
other characteristic of a wine made from
grapes grown in an area to its
geographic origin. The establishment of
viticultural areas allows vintners to
describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of a viticultural
area is neither an approval nor an
endorsement by TTB of the wine
produced in that area.

Requirements

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party
may petition TTB to establish a grape-
growing region as a viticultural area.
Section 9.3(b) of the TTB regulations
requires the petition to include—

¢ Evidence that the proposed
viticultural area is locally and/or
nationally known by the name specified
in the petition;

¢ Historical or current evidence that
supports setting the boundary of the
proposed viticultural area as the
petition specifies;

e Evidence relating to the
geographical features, such as climate,
soils, elevation, and physical features,
that distinguish the proposed
viticultural area from surrounding areas;

e A description of the specific
boundary of the proposed viticultural
area, based on features found on United
States Geological Survey (USGS) maps;
and

e A copy of the appropriate USGS
map(s) with the proposed viticultural
area’s boundary prominently marked.

Ribbon Ridge Petition

The North Willamette Valley AVA
Group petitioned TTB for the
establishment of the “Ribbon Ridge”
viticultural area in northern Yamhill
County, Oregon. The 3,350-acre
viticultural area is about 4 miles
northwest of Dundee, 22 miles
southwest of Portland, and 40 miles
inland from the Pacific Ocean. The
Ribbon Ridge viticultural area lies
within the larger, established
Willamette Valley viticultural area (27
CFR 9.90). As of 2002, the petitioned-for
area contained 3 commercial wineries
and 14 vineyards covering about 286
acres.

Geographically, Ribbon Ridge is a
distinct, 3.5 mile long by 1.75-mile wide
ridge separated from the surrounding
mountains and hills on all sides by
creek valleys. According to the petition,



Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/Rules and Regulations

31343

the geographic isolation of Ribbon
Ridge, its soils, and, to a lesser extent,
its climate distinguish it from
surrounding Willamette Valley grape-
growing regions. Evidence supporting
establishment of the Ribbon Ridge
viticultural area is described below.

Name Evidence

Colby Carter, an early settler from
Missouri, named Ribbon Ridge in 1865,
and the ridge has been known by that
name ever since. The first official use of
the Ribbon Ridge name dates to 1888
with the creation of Ribbon Ridge
School District No. 68. Built along
Ribbon Ridge Road, which runs along
the ridge’s spine, the school operated
from 1889 to about 1953. A reference to
Ribbon Ridge also appears in the
“Oregon Historical Quarterly,” vol.
XLIV, page 307, March-December 1943.
It reads, “Ribbon Ridge is a spur in the
southwest part of the Chehalem
Mountains, about east of Yamhill. The
top of the ridge twists like a ribbon,
hence the name.”

The USGS Dundee Quadrangle map
and other commercial maps show
“Ribbon Ridge” as the name of the ridge
encompassed by the Ribbon Ridge
viticultural area. The Dundee
Quadrangle map also shows Ribbon
Ridge Road running north and south
along the spine of the ridge. In addition,
a search of the U.S. Geological Survey’s
Geonames database (see http://
geonames.usgs.gov/) shows “Ribbon
Ridge” to be the name of the ridge
encompassed by the viticultural area’s
boundary. This search also shows the
site of the historic Ribbon Ridge School
to be within the viticultural area’s
boundary.

Boundary Evidence

Ribbon Ridge is geographically
distinct from the surrounding hills and
mountains due to its topographic
isolation. Creek valleys surround
Ribbon Ridge on all sides, giving the
ridge an ‘“‘island-like” appearance as it
rises above the Chehalem Valley floor,
according to the petition. Two creeks,
Ayres Creek in the north and Dopp
Creek in the east, separate Ribbon Ridge
from the Chehalem Mountains.
Chehalem Creek separates Ribbon Ridge
from the Coast Range to the west and
from the Dundee Hills to the south.

A 10-mile long loop of county roads
also surrounds Ribbon Ridge at or near
its base. Beginning at the ridge’s
northern end, this loop follows Dopp
Road south along the ridge’s eastern
side, and then follows North Valley
Road along its southern and western
sides, and after traveling east a short
distance on Albertson Road, the loop is

closed along the ridge’s northern side.
Since these roads largely follow the base
of Ribbon Ridge, the petitioners used
these roads to help delineate the
proposed viticultural area.

Local residents also view Ribbon
Ridge as a distinct farming district, with
its own mix of crops, separate from the
adjoining Chehalem Valley, Kings
Grade, and Rex Hills regions, according
to the petition. Winegrowing activity
began on Ribbon Ridge in 1980, with the
planting of Ridgecrest Vineyards. The
first commercial vineyard was
established in 1982, with the planting of
54 acres of Pinot Noir and Chardonnay.
Yambhill Valley Vineyards first used
grapes from these vineyards in wine
production in 1985. Vineyards and
winery operations now own in excess of
700 total acres on Ribbon Ridge.
Approximately 1,000 to 1,400 acres are
suited for premium wine grape planting
within the Ribbon Ridge viticultural
area boundaries, the petition states.

Distinguishing Features
Geography

As noted above, creek valleys separate
Ribbon Ridge from the higher,
surrounding landmasses. The “island”
of Ribbon Ridge, which extends
southward from the Chehalem
Mountains, rises to a maximum height
of 683 feet from the 200-foot Chehalem
Valley floor. Ayres Creek, which flows
west then north, and Dopp Creek, which
flows south, separate Ribbon Ridge from
the Chehalem Mountains along,
respectively, the ridge’s north and east
sides. On the western side of Ribbon
Ridge, the Chehalem Creek valley
separates the ridge from the Coast Range
hillsides associated with the Yamhill-
Carlton District viticultural area (27 CFR
9.183). After a gorge-like drop of 300
feet into the quarter-mile wide ravine of
Chehalem Creek, the creek’s valley
widens at the southern foot of Ribbon
Ridge into the broad, flat Chehalem
Valley, separating the Chehalem
Mountains and Ribbon Ridge from the
Dundee Hills to the south.

Soils

Ribbon Ridge is a distinct geological
formation of eastward-tilted, marine
sedimentary strata that dates to the
upper Eocene geological era and is
unusual in having only two geological
strata—the Keasey and Pittsburgh Bluff
Formations. The ridge is ancient and
stable, and the soils formed from the
fine sedimentary parent materials are
well weathered. Consequently the
Ribbon Ridge viticultural area’s soils
are, on the average, deeper in profile
and more finely structured than soils in

surrounding areas. The soils of Ribbon
Ridge are relatively uniform, all being
formed of fine-textured marine sediment
(mainly Willakenzie series) at vineyard
elevations, and neither slides nor
erosion have significantly altered them.

The soils found within the Ribbon
Ridge viticultural area differ from the
alluvial sedimentary soils found the
Chehalem Valley flood plain, and the
area’s soils also differ from the adjacent
volcanic soils of the Chehalem
Mountains and Dundee Hills. Finally,
the Ribbon Ridge soils are related to, but
have significant differences from, the
marine sedimentary hillsides (mainly
Willakenzie and Peavine series) to the
west of the Chehalem Creek valley in
the Yamhill-Carlton District viticultural
area (27 CFR 9.183) in that they are
younger, finer, and more uniform, due
to finer parent materials of sandstone,
siltstone, and mudstone.

Climate

Ribbon Ridge’s ““island-like”
topography and the proximity of the
surrounding, higher landmasses tend to
shield and protect the proposed Ribbon
Ridge viticultural area from many of the
extremes that affect the other
agricultural microclimates in the
northern Willamette Valley. Low clouds
tend to accumulate on the hilltops
surrounding Ribbon Ridge, and fog
settles on the valley floor in the early
and late parts of the growing season. To
the west, the Coast Range and Yamhill
Mountains encourage weather systems
to drop their moisture before reaching
Ribbon Ridge and serve to block the
severe winds of Pacific storms. To the
north, the Chehalem Mountains, Bald
Peak, and Portland Hill tend to protect
the Ribbon Ridge viticultural area from
Columbia Gorge and eastern Oregon
weather systems, which deliver cold
temperatures in the winter and heat or
winds in the summer. To the south, the
Dundee Hills shield Ribbon Ridge from
the extreme winds that funnel coastal
weather systems through the Van Duzer
corridor, whether hot, cold, or wet in
the summer or winter.

Ribbon Ridge’s grape-growing
hillsides are slightly warmer and drier
when compared to valley floor sites
within the northern Willamette Valley.
These climatic differences are especially
significant during the April to October
grape-growing season. During that time,
hillside warming is especially important
in achieving grape ripening similar to
that found at warm valley sites, but
without the risk of frost or excess soil
moisture. The ridge’s hillsides have
higher minimum (2-3° F) and maximum
(2—7° F) daily temperatures during the
early and late portions of the growing



31344

Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/Rules and Regulations

season than do exposed valley floor
sites. These moderate temperatures
permit early growth in the spring,
consistent and even ripening—with
retention of acids—over the summer,
and a long, full maturing season in the
fall.

Ribbon Ridge’s annual rainfall is less
than that of other wine growing regions
in the northern Willamette Valley.
Annual precipitation on the protected
hillsides of the Ribbon Ridge
viticultural area is up to 10 inches
(approximately 25 percent) less than
that of nearby unprotected valley floor
sites. Growing season precipitation
within the Ribbon Ridge area is reduced
even further, with 7.7 inches
accumulating April through October, on
average. This is approximately 35
percent less than the amount received at
Coast Range and valley floor sites.
Rainfall in the Ribbon Ridge area is also
less than that of the nearby Yamhill-
Carlton District (27 CFR 9.183) and
Dundee Hills (27 CFR 9.180) viticultural
areas.

Boundary Description

As proposed, the boundary of the
Ribbon Ridge viticultural area followed
a 9.85-mile loop of county roads around
the base of the ridge, but the proposed
regulatory text limited the viticultural
area to land at or above 240 feet in
elevation within that loop. Since the
road loop largely follows the 200- to
240-foot base of Ribbon Ridge, we have
revised the regulatory text to eliminate
the 240-foot elevation restriction,
slightly expanding the size of the
viticultural area. The area now includes
land below 240 feet along the western
side of Dopp Road and a small area
around the Lake View School south of
Albertson Road. In addition, we have
also revised the wording of the
boundary description in the regulatory
text for clarity, and we have revised the
beginning point from the intersection of
the 240-foot contour line and North
Valley Road to the intersection of
Albertson and Dopp Roads. For a
complete description of the viticultural
area’s boundary, see the regulatory text
published at the end of this notice.

Maps
The petitioner(s) provided the

required maps, and we list them below
in the regulatory text.

Notice of Proposed Rulemaking

TTB published a notice of proposed
rulemaking, Notice No. 21, in the
Federal Register on November 3, 2003
(68 FR 62259), regarding the
establishment of the Ribbon Ridge
viticultural area. In that notice, TTB

requested comments by January 2, 2004,
from anyone interested. We received
one supporting comment and no
opposing comments.

After careful review, TTB finds that
the evidence submitted with the
petition supports the establishment of
the proposed viticultural area.
Therefore, under the authority of the
Federal Alcohol Administration Act and
part 4 of our regulations, we establish
the “Ribbon Ridge” viticultural area in
Yambhill County, Oregon, effective 60-
days from this document’s publication
date.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. With the
establishment of this viticultural area
and its inclusion in part 9 of the TTB
regulations, its name, “Ribbon Ridge,”
is recognized as a name of viticultural
significance. Consequently, wine
bottlers using ‘“‘Ribbon Ridge” in a
brand name, including a trademark, or
in another label reference as to the
origin of the wine, must ensure that the
product is eligible to use the viticultural
area’s name as an appellation of origin.

For a wine to be eligible to use as an
appellation of origin the name of a
viticultural area specified in part 9 of
the TTB regulations, at least 85 percent
of the grapes used to make the wine
must have been grown within the area
represented by that name, and the wine
must meet the other conditions listed in
27 CFR 4.25(e)(3). If the wine is not
eligible to use the viticultural area name
as an appellation of origin and that
name appears in the brand name, then
the label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the viticultural area name
appears in another reference on the
label in a misleading manner, the bottler
would have to obtain approval of a new
label.

Different rules apply if a wine has a
brand name containing a viticultural
area name that was used as a brand
name on a label approved before July 7,
1986. See 27 CFR 4.39(i)(2) for details.

Regulatory Flexibility Act

We certify that this regulation will not
have a significant economic impact on
a substantial number of small entities.
This regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name is the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no

regulatory flexibility analysis is
required.

Executive Order 12866

This rule is not a significant
regulatory action as defined by
Executive Order 12866 (58 FR 51735).
Therefore, it requires no regulatory
assessment.

Drafting Information

N. A. Sutton of the Regulations and
Procedures Division drafted this
document.

List of Subjects in 27 CFR Part 9
Wine.

The Regulatory Amendment

m For the reasons discussed in the
preamble, we amend 27 CFR, chapter 1,
part 9 as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Amend subpart C by adding § 9.182
to read as follows:

§9.182 Ribbon Ridge.

(a) Name. The name of the viticultural
area described in this section is “Ribbon
Ridge.”

(b) Approved Maps. The appropriate
maps used to determine the boundaries
of the Ribbon Ridge viticultural area are
the following two United States
Geological Survey (USGS), 1:24,000
scale, topographical maps (7.5 minute
series).

(1) Laurelwood Quadrangle, Oregon,
1956, photorevised 1978; and

(2) Dundee Quadrangle, Oregon, 1956,
revised 1993.

(c) Boundary. The Ribbon Ridge
viticultural area is located in northern
Yamhill County, Oregon, northwest of
the town of Dundee.

(1) The beginning point is on the
Laurelwood Quadrangle map at the
intersection of a light-duty road known
locally as Albertson Road and Dopp
Road (named on the Dundee map), just
east of the Lake View School, section
58, T2S, R3W. From the beginning
point, the boundary line—

(2) Continues south on Dopp Road for
about 4.9 miles, crossing onto the
Dundee map, to the road’s intersection
with North Valley Road, near the Erwin
Young School, section 39, T3S, R3W
(Dundee Quadrangle); then
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(3) Continues west then north on
North Valley Road for about 5 miles,
crossing over to the Laurelwood map, to
the road’s intersection with Laughlin
and Albertson Roads, just west of the
Lake View School, section 58, T2S, R3W
(Laurelwood Quadrangle); then

(4) Continues east on Albertson Road
for about 0.2 miles and returns to the
beginning point.

Signed: April 21, 2005.

John J. Manfreda,
Administrator.

Approved: May 11, 2005.

Timothy E. Skud,

Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).

[FR Doc. 05-10881 Filed 5-31-05; 8:45 am)]
BILLING CODE 4810-31-P

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Part 7
RIN 1024-AC96

Bighorn Canyon National Recreation
Area, Personal Watercraft Use

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: This rule designates areas
where personal watercraft (PWC) may
be used in Bighorn Canyon National
Recreation Area, Montana and
Wyoming. This rule implements the
provisions of the National Park Service
(NPS) general regulations authorizing
park areas to allow the use of PWC by
promulgating a special regulation. The
NPS Management Policies 2001 require
individual parks to determine whether
PWC use is appropriate for a specific
park area based on an evaluation of that
area’s enabling legislation, resources
and values, other visitor uses, and
overall management objectives.

DATES: Effective June 1, 2005.
ADDRESSES: Mail inquiries to
Superintendent, Bighorn Canyon NRA,
P.O. Box 7458, Fort Smith, MT 59035 or
e-mail to bica@den.nps.gov.

FOR FURTHER INFORMATION CONTACT: Jerry
Case, Regulations Program Manager,
National Park Service, 1849 C Street,
NW., Room 7241, Washington, DC
20240. Phone: (202) 208—4206. E-mail:
Jerry_Case@nps.gov.

SUPPLEMENTARY INFORMATION:
Background
Personal Watercraft Regulation

On March 21, 2000, the National Park
Service published a regulation (36 CFR

3.24) on the management of personal
watercraft (PWC) use within all units of
the national park system (65 FR 15077).
This regulation prohibits PWC use in all
national park units unless the NPS
determines that this type of water-based
recreational activity is appropriate for
the specific park unit based on the
legislation establishing that park, the
park’s resources and values, other
visitor uses of the area, and overall
management objectives. The regulation
banned PWC use in all park units
effective April 20, 2000, except 21
parks, lakeshores, seashores, and
recreation areas. The regulation
established a 2-year grace period
following the final rule publication to
provide these 21 park units time to
consider whether PWC use should be
allowed.

Description of Bighorn Canyon National
Recreation Area

Bighorn Canyon National Recreation
Area was established by an act of
Congress on October 15, 1966, following
the construction of the Yellowtail Dam
by the Bureau of Reclamation. This
dam, named after the famous Crow
chairman Robert Yellowtail, harnessed
the waters of the Bighorn River and
turned this variable stream into a lake.
The most direct route to the southern
end of Bighorn Canyon NRA is via
Montana State road 310 from Billings,
Montana, or U.S. Highway 14A from
Sheridan, Wyoming.

Bighorn Lake extends approximately
60 miles through Wyoming and
Montana, 55 miles of which are held
within Bighorn Canyon. The Recreation
Area is composed of more than 70,000
acres of land and water, which straddle
the northern Wyoming and southern
Montana borders. There are two visitor
centers and other developed facilities in
Fort Smith, Montana, and near Lovell,
Wyoming. The Afterbay Lake below the
Yellowtail Dam is a good spot for trout
fishing and wildlife viewing for ducks,
geese, and other animals. The Bighorn
River below the Afterbay Dam is a world
class trout fishing area.

Purpose of Bighorn Canyon National
Recreation Area

The purpose and significance
statements listed below are from
Bighorn Canyon’s Strategic Plan and
Master Plan. Bighorn Canyon National
Recreation Area was established to:

1. Provide for public outdoor
recreation use and enjoyment of Bighorn
Lake (also referred to as Yellowtail
Reservoir) and lands adjacent thereto
within the boundary of the National
Recreation Area on NPS lands.

2. Preserve the scenic, scientific, and
historic features contributing to public
enjoyment of such lands and waters.

3. Coordinate administration of the
recreation area with the other purposes
of the Yellowtail Reservoir project so
that it will best provide for: (1) Public
outdoor recreation benefits, (2)
preservation of scenic, scientific, and
historic features contributing to public
enjoyment, and (3) management,
utilization, and disposal of renewable
natural resources that promotes or is
compatible with and does not
significantly impair public recreation or
scenic, scientific, or historic features
contributing to public enjoyment.

Significance of Bighorn Canyon
National Recreation Area

Bighorn Canyon National Recreation
Area is significant for the following
reasons:

1. The outstanding scenic and
recreational values of the 60-mile long,
12,700 acre Bighorn Lake.

2. The history of over 10,000 years of
continuous human habitation.

3. The contribution the recreation area
is making to the preservation of wild
horses on the Pryor Mountain Wild
Horse Range, of which one-third is
located within the recreation area, as
well as the preservation of a Bighorn
sheep herd that repatriated the area in
the early 1970s.

4. The 19,000 acre Yellowtail Wildlife
Habitat, which preserves one of the best
examples of a Cottonwood Riparian area
remaining in the western United States.

Authority and Jurisdiction

Under the National Park Service’s
Organic Act of 1916 (Organic Act) (16
U.S.C. 1 et seq.) Congress granted the
NPS broad authority to regulate the use
of the Federal areas known as national
parks. In addition, the Organic Act (16
U.S.C. 3) allows the NPS, through the
Secretary of the Interior, to “make and
publish such rules and regulations as he
may deem necessary or proper for the
use and management of the parks
* % %k

16 U.S.C. 1a—1 states, “The
authorization of activities shall be
conducted in light of the high public
value and integrity of the National Park
System and shall not be exercised in
derogation of the values and purposes
for which these various areas have been
established * * *”

As with the United States Coast
Guard, NPS’s regulatory authority over
waters subject to the jurisdiction of the
United States, including navigable
waters and areas within their ordinary
reach, is based upon the Property and
Commerce Clauses of the U.S.
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Constitution. In regard to the NPS,
Congress in 1976 directed the NPS to
“promulgate and enforce regulations
concerning boating and other activities
on or relating to waters within areas of
the National Park System, including
waters subject to the jurisdiction of the
United States * * *” (16 U.S.C. 1a—
2(h)). In 1996 the NPS published a final
rule (61 FR 35136, July 5, 1996)
amending 36 CFR 1.2(a)(3) to clarify its
authority to regulate activities within
the National Park System boundaries
occurring on waters subject to the
jurisdiction of the United States.

PWC Use at Bighorn Canyon National
Recreation Area

Personal watercraft use on Bighorn
Lake began during the early 1990s.
During 2001, personal watercraft
comprised approximately 5% of the
boat use on Bighorn Lake. Before the
ban was imposed in November 2002,
personal watercraft were allowed to
operate throughout the national
recreation area, but most personal
watercraft use occurred at the north end
of the lake in the vicinity of Ok-A-Beh
Marina. The primary use season is mid-
May through mid-September. During the
other months the water is generally too
cold for PWC use.

Bighorn Canyon has two marinas:
Horseshoe Bend and Ok-A-Beh. Both
provide gas, rental docks, food, and
boater supplies, typically from
Memorial Day through Labor Day.
Personal watercraft (before the ban) and
other watercraft could also enter the
lake at Barry’s Landing, which has a
launching ramp but no marina.
Primitive access to the lake is available
at the causeway, and access to the
Bighorn and Shoshone Rivers is
available throughout the Yellowtail
Wildlife Habitat. Watercraft may be
launched at the Afterbay launch ramp
and on the river at the Afterbay and
Three-Mile access areas.

Personal watercraft (before the ban)
and other watercraft are piloted over the
main surface of the lake, along the
lakeshore, and in coves and back bays.
Boaters may camp at one of the national
recreation area’s 156 developed
campsites or at one of nearly 30
primitive campsites.

No surveys have been conducted
regarding the operating hours of
personal watercraft at Bighorn Canyon
National Recreation Area, though most
personal watercraft probably operate
between the hours of dawn to dusk.
There are currently no State regulations
regarding hours of operation in either
Montana or Wyoming. Due to the
narrowness of Bighorn Lake, most
watercraft activity, including use of

personal watercraft before the ban,
occurs in the several wide sections of
the lake, or watercraft traverse back and
forth across the lake. Some thrill-
seeking activity by personal watercraft
users did occur.

Before the ban on PWC use, PWC use
was such a small percentage of the
overall boating use within Bighorn
Canyon that accidents involving PWC
operators varied greatly from year to
year. Two accidents were recorded at
Bighorn Canyon National Recreation
Area during the 2000 and 2001 seasons.
Both accidents were attributed to the
operators’ inexperience in operating
personal watercraft, allowing them to
run into other vessels. Statistics for
other vessel accidents per year are
similar.

Complaints regarding misuse of
personal watercraft are infrequent, and
the most commonly reported are wakes
in the flat-wake zones near boat launch
areas. Bighorn Canyon National
Recreation Area has issued citations
under Montana and Wyoming State law
to personal watercraft users for acts
such as wake jumping, under-age riding,
and failing to wear flotation devices.
The most common citation has been for
under-age riding. Montana State law
requires riders age 13 and 14 to have a
certificate, and riders 12 and younger
must be accompanied by an adult.
Wyoming State law requires riders to be
16 years old.

Notice of Proposed Rulemaking and
Environmental Assessment

On May 5, 2004, the National Park
Service published a Notice of Proposed
Rulemaking (NPRM) for the operation of
PWC at Bighorn Canyon National
Recreation Area (NRA) (69 FR 25043).
The proposed rule for PWC use was
based on alternative B in the
Environmental Assessment (EA)
prepared by NPS for Bighorn Canyon
NRA. The EA was available for public
review and comment from June 9, 2003,
through July 11, 2003, and the NPRM
was available for public comment from
May 5, 2004, through July 6, 2004.

The purpose of the EA was to evaluate
a range of alternatives and strategies for
the management of PWC use at Bighorn
Canyon to ensure the protection of park
resources and values while offering
recreational opportunities as provided
for in the National Recreation Area’s
enabling legislation, purpose, mission,
and goals. The assessment assumed
alternatives would be implemented
beginning in 2002 and considered a 10-
year period, from 2002 to 2012. The
assessment also compared each
alternative to PWC use before November

7, 2002, when the service-wide closure
took effect.

The EA evaluated three alternatives
addressing the use of personal
watercraft at Bighorn Canyon National
Recreation Area. Alternative A
reinstates PWC use under those
restrictions that applied to PWC use
before November 7, 2002, as defined in
the park’s Superintendent’s
Compendium. Alternative B manages
PWC use by imposing management
prescriptions in addition to those
restrictions in effect before November 7,
2002. In addition to those areas closed
to PWC use in alternative A, alternative
B includes a closure of the Bighorn Lake
and shoreline south of the area known
as the South Narrows. Bighorn Canyon
National Recreation Area would also
install buoys to delineate this boundary
and personal watercraft users would be
required to stay north of this boundary.
Under alternative B, Bighorn Canyon
would also establish a PWC user
education program implemented
through vessel inspections, law
enforcement contacts, and signing. In
addition to alternatives A and B, the
National Park Service considered a no-
action alternative that takes no action to
reinstate the use of personal watercraft
at Bighorn Canyon National Recreation
Area. Under this alternative, NPS would
continue the ban on personal watercraft
use at Bighorn Canyon National
Recreation Area begun in November
2002.

Based on the analysis, NPS
determined that alternative B is the
park’s preferred alternative because it
best fulfills the park responsibilities as
trustee of the sensitive habitat; ensures
safe, healthful, productive, and
aesthetically and culturally pleasing
surroundings; and attains a wider range
of beneficial uses of the environment
without degradation, risk of health or
safety, or other undesirable and
unintended consequences. This final
rule contains regulations to implement
alternative B at Bighorn Canyon
National Recreation Area.

Summary of Comments

A proposed rule was published for
public comment on May 5, 2004, with
the comment period lasting until July 6,
2004. The National Park Service
received 2,550 timely written responses
regarding the proposed regulation. Of
the responses, 2,486 were form letters in
4 different formats, and 64 were
separate letters. Of the 64 separate
letters, 56 were from individuals, 5 from
organizations, and 3 from government
agencies. Within the following
discussion, the term “commenter” refers
to an individual, organization, or public
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agency that responded. The term
“comments” refers to statements made
by a commenter.

General Comments

1. Bluewater Network stated that the
Environmental Assessment (EA) failed
to use the best data available and picked
Alternative B without adequate
scientific justification.

NPS Response: Where data was
lacking, best professional judgment
prevailed using assumptions and
extrapolations from scientific literature,
other park units where personal
watercraft are used, and personal
observations of park staff. The NPS
believes that the EA is in full
compliance with National
Environmental Policy Act (NEPA) and
that the Findings of No Significant
Impacts (FONSI) shows Alternative B
(continued PWC use with restrictions)
as the Preferred Alternative and that
decision has been adequately analyzed
and explained.

2. Several commenters stated that
allowing PWC use with additional
restrictions violates the park’s enabling
legislation and NPS mandate to protect
resources from harm.

NPS Response: NPS analysis of PWC
use has found that the use is appropriate
and consistent with the Bighorn Canyon
National Recreation Area’s enabling
legislation. The authorizing legislation
for Bighorn Canyon was considered
when developing alternatives for the
EA. The objective of the EA, as
described in the “Purpose and Need”
chapter, was derived from the enabling
legislation for Bighorn Canyon. The
recreation area’s enabling legislation
also states that the “Secretary shall
administer Bighorn Canyon National
Recreation Area for general purposes of
public outdoor recreation.” The
recreation area was established as a unit
of the national park system. The goal of
the national recreation area is to provide
each visitor with an educational,
enjoyable, safe and memorable
experience.

As a result, the alternatives presented
in the EA protect resources and values
while providing recreational
opportunities at Bighorn Canyon
National Recreation Area. As required
by NPS policies, the impacts associated
with personal watercraft and other
recreational uses are evaluated under
each alternative to determine the
potential for impairment to park
resources. Implementation of
Alternative B in the final rule will not
result in impairment of park resources
and values for which the Bighorn
Canyon National Recreation Area was
established.

3. One commenter stated the analysis
did not adequately consult with and
seek the expertise of various agencies,
which appears to violate the NPS’ PWC
regulations.

NPS Response: The final PWC
regulation published by the NPS in
March 2000 indicates that we intend to
seek the expertise of the U.S.
Environmental Protection Agency
(EPA), OSHA and other relevant
agencies and literature when deciding
whether to allow continued PWC use in
units of the National Park System. The
EA references EPA and OSHA
regulations and studies throughout.

We sent out 68 letters to other
Federal, State, local agencies including
U.S. Fish and Wildlife, Wyoming Game
and Fish Department, Montana Fish
Wildlife and Parks, Bureau of
Reclamation, Wyoming Department of
Environmental Quality, Montana
Department of Environmental Quality
(the State agencies charged with
application of EPA regulations in
Wyoming and Montana), Bighorn
National Forest, Gallatin National
Forest, Bureau of Land Management,
U.S. Environmental Protection Agency,
U.S. Department of the Army Corps of
Engineers, Wyoming State Historic
Preservation Office, Montana State
Historic Preservation Office, Crow
Indian tribe, The Wilderness Society,
American Watercraft Association,
National Parks Conservation
Association-Northern Rockies Regional
Office, Zoo Montana Science and
Conservation Center, Big Horn
Mountain Country Coalition, State and
Federal representatives and senators,
and multiple Chambers of Commerce.
We have met the requirements for
consultation as well as the intent of the
March 2000 PWC regulations.

4. Several commenters stated that the
decision violates the Organic Act and
will result in the impairment of
resources.

NPS Response: The “Summary of
Laws and Policies” section in the
“Environmental Consequences” chapter
of the PWC Use EA summarizes the
three overarching laws that guide the
National Park Service in making
decisions concerning protection of park
resources. These laws, as well as others,
are also reflected in the NPS
Management Policies. An explanation of
how the National Park Service applied
these laws and policies to analyze the
effects of personal watercraft on Bighorn
Canyon National Recreation Area
resources and values can be found
under “Impairment Analysis” in the
“Methodology” section of that chapter.

An impairment to a particular park
resource or park value must rise to the

magnitude of a major impact, as defined
by its context, duration, and intensity
and must also affect the ability of the
National Park Service to meet its
mandates as established by Congress in
the park’s governing legislation.
“Impairment” is clearly defined in the
EA (page 83) and is the most severe of
the five potential impact categories. The
other impact categories starting with the
least severe are: negligible, minor,
moderate, and major. For each resource
topic, the EA establishes thresholds or
indicators of magnitude of impact. An
impact approaching a “major” level of
intensity is one indication that
impairment could result. For each
impact topic, when the intensity
approached “major,” the park would
consider mitigation measures to reduce
the potential for “major” impacts, thus
reducing the potential for impairment.

The National Park Service has
determined that under the final rule
implementing the preferred alternative,
Alternative B, there will be no negative
impacts on park resources or values, nor
impairment of any park resources or
values for which the Bighorn Canyon
National Recreation Area was
established.

5. Several commenters stated that the
proposed restrictions under Alternative
B discriminate against PWC because
Alternative B regulates PWC use on
Bighorn Lake more restrictively than
other motorized vessels without any
reasonable justification.

NPS Response: The EA was written in
response to a lawsuit by Bluewater
Network and the subsequent settlement
agreement regarding the appropriateness
of PWC use within the National Park
System. The objective of the
Environmental Assessment, as
described in the “Purpose and Need”
Chapter, was to evaluate a range of
alternatives and strategies for the
management of PWC use in order to
ensure the protection of park resources
and values, while offering recreational
opportunities as provided in the
enabling legislation, purpose, mission,
and goals. A special analysis on the
management of personal watercraft was
provided under each alternative to meet
the terms of the settlement agreement
between the Bluewater Network and the
NPS. The plan was designed to
determine if PWC use, not motorized
boat use in general, was consistent with
the park’s enabling legislation and
management goals and objectives.

6. The U.S. EPA suggested that PWC
in the NRA be limited to 4-stroke
engines, which will be the best way to
meet NPS management policies for
protection of air, natural soundscapes,
and for the use of motorized equipment.
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NPS Response: Impacts on water and
air from PWC use are discussed in the
EA on pages 76 to 100, and are
negligible to minor for Alternative B.
Impacts on soundscapes, discussed on
pages 100 to 108, are negligible to
moderate for Alternative B. PWC use at
Bighorn Canyon is small, and limiting
the use to only 4-stroke engines would
not appreciably affect air, water or
soundscape resources.

Comments Regarding Air Quality

7. One commenter stated that the
analysis failed to mention the impact of
PWC permeation losses on local air
quality.

NPS Response: Permeation losses of
volatile organic compounds (VOCs)
from personal watercraft were not
included in the calculation of air quality
impacts primarily because these losses
are insignificant relative to emissions
from operating watercraft. Using the
permeation loss numbers in the
comment (estimated to be half the total
of 7 grams of losses per 24 hours from
the fuel system), the permeation losses
per hour are orders of magnitude less
than emissions from operating personal
watercraft. Therefore, including
permeation losses would have no effect
on the results of the air quality impact
analyses. Also, permeation losses were
not included because of numerous
related unknown contributing factors
such as the number of personal
watercraft refueling at the reservoir and
the location of refueling (inside or
outside of the airshed).

8. One commenter stated that the use
of air quality data from Cody, Wyoming,
and Billings, Montana, some 50 miles
and 90 miles from Bighorn Canyon
NRA, in the analysis does not provide
the best representation of air quality at
the lake.

NPS Response: The Cody and Billings
monitoring stations are the closest air
quality monitoring sites to the study
area. The data from these sites were
discussed in the EA; however, these
data were not used in the impact
analysis. The analysis was based on the
results of an EPA air emissions model,
which used estimated PWC and boat
usage at Bighorn Canyon NRA as inputs.

9. One commenter expressed concern
that PWC emissions were declining
faster than forecasted by the EPA. As the
Sierra Report documents, in 2002,
hydrocarbon (HC) and nitrogen oxides
(NOx) emissions from the existing fleet
of PWC were already 23% lower than
they were before the EPA regulations
became effective, and will achieve
reductions greater than 80% by 2012.

NPS Response: The U.S. EPA’s data
incorporated into the 1996 Spark

Ignition Marine Engine rule were used
as the basis for the assessment of air
quality, and not the Sierra Research
data. It is agreed that these data show a
greater rate of emissions reductions than
the assumptions in the 1996 Rule and in
the EPA’s NONROAD Model, which
was used to estimate emissions.
However, the level of detail included in
the Sierra Research report has not been
carried into the EA for reasons of
consistency and conformance with the
model predictions. Most States use the
EPA’s NONROAD Model for estimating
emissions from a broad array of mobile
sources. To provide consistency with
State programs and with the methods of
analysis used for other similar NPS
assessments, the NPS has elected not to
base its analysis on focused research
such as the Sierra Report for assessing
PWC impacts.

It is agreed that the Sierra Research
report provides data on “worst case”
scenarios. However worst case or short-
term scenarios were not analyzed for air
quality impacts in this or other NPS
EAs.

It is agreed that the relative quantity
of HC and NOx are a very small
proportion of the county based
emissions and that this proportion will
continue to be reduced over time. The
EA takes this into consideration in the
analysis.

California Air Resources Board
(CARB) certified PWCs may be used,
however the degree of certainty of
overall use of this engine type
nationwide is not well established. For
consistency and conformity in
approach, the NPS has elected to rely on
the assumptions in the 1996 Spark
Ignition Engine Rule which are
consistent with the widely used
NONROAD emissions estimation model.
The outcome is that estimated emissions
from combusted fuel may be in the
conservative range, if compared to
actual emissions.

10. Several commenters stated that
research indicated that direct-injection
2-stroke engines are dirtier than 4-stroke
engines.

NPS Response: It is agreed that two-
stroke carbureted and two-stroke DI
engines generally emit greater amounts
of pollutants than four-stroke engines.
Only 4 of the 20 PAHs included in the
analyses were detected in water:
naphthalene, 2-methylnaphthalene,
fluorene, and acenaphthylene. Some
pollutants (benzene, toluene,
ethylbenzene, and xylene, collectively
referred to as BTEX, and formaldehyde)
were reported by CARB in the test tanks
after 24 hours at approximately 50% the
concentrations seen immediately
following the test. No results for PAH

concentrations after 24 hours were seen
in the CARB (2001) results, but a
discussion of sampling/analyses of
PAHs in the six environmental
compartments was presented.

EPA NONROAD model factors differ
from those of CARB. As a result of the
EPA rule requiring the manufacturing of
cleaner PWC engines, the existing
carbureted 2-stroke PWC will, over time,
be replaced with PWC with less-
polluting models. This replacement,
with the anticipated resultant
improvement in air quality, is parallel to
that experienced in urban environments
as the automobile fleet becomes cleaner
over time.

Regarding the rate of evaporation of
gasoline constituents, data provided in
CARB (2001), EPA (2001), and
Verschuren (1983) do not support the
contention in the comment that “most
of the unburned gasoline and gasoline
additives * * * evaporate from water
within the first hour and 15 minutes
after they are released.” In CARB (2001),
the observation was made that at least
70% of the contaminant concentrations
remained in the water 2 hours after
running the engines. In most cases,
often 40% or more of the concentration
was still present the following day. The
loss rate observed by CARB (2001) is
supported by the EPA (2001) and
Verschuren (1983) volatilization rate for
benzene. These two sources give the
half-life of benzene as approximately 5
hours at a water temperature of 30
degrees C. This estimate of the benzene
half-life was considered in evaluation of
the threshold volumes calculated for
benzene.

Comments Regarding Water Quality

11. One commenter stated that the
analysis disregarded or overlooked
relevant research regarding impacts to
water quality from PWC use as well as
the impact to downstream resources and
long term site specific water quality data
on PWC pollutants.

NPS Response: The EA states that in
2002 impacts to water quality from PWC
on a high-use day would be negligible
for all chemicals evaluated based on
ecological and human health
benchmarks and for benzo(a)pyrene
based on human health benchmarks.
The EA states that in 2012, impacts
would also be negligible based on all
ecological and human health
benchmarks. Impacts to water quality
downstream from the lake are not
expected to be more severe when the
environmental processes affecting
concentrations of organics (e.g.,
evaporation, dilution, deposition) are
considered.



Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/Rules and Regulations

31349

12. One commenter stated that the
analysis represents an outdated look at
potential emissions from an overstated
PWGC population of conventional 2-
stroke engines, and underestimates the
accelerating changeover to 4-stroke and
newer 2-stroke engines. The net effect is
that the analysis overestimates potential
PWC hydrocarbon emissions, including
benzene and polyaromatic hydrocarbons
(PAHs), to the water in Bighorn Lake. In
addition, the water quality analysis uses
assumptions that result in
overestimation of potential PWC
hydrocarbon emission to the water in
Bighorn Lake. For example, the analysis
states that benzo(a)pyrene
concentrations in gasoline can be “up to
2.8 mg/kg.”

NPS Response: Assumptions
regarding PWC use (5 per day in 2002
and 6 per day in 2012) were based on
actual count data from the month of July
2002. PWC use at other times of the year
ranged from 0 to 4 PWC per day. Data
for the years 2001 and 2002 were the
only data available for Bighorn Canyon
(EA, page 75). Because data from other
years were not available, trends in PWC
use at Bighorn Canyon could not be
determined for use in the EA. The July
2002 data can be considered a “worst
case”” estimate, but it is not
“unrealistic” since it is based on actual
Bighorn Canyon data. Despite these
conservative estimates, impacts to water
quality from personal watercraft are
judged to be negligible for all
alternatives evaluated. Cumulative
impacts from personal watercraft and
other outboard motorboats are expected
to be negligible. If the assumptions used
were less than conservative, the
conclusions could not be considered
protective of the environment, while
still being within the range of expected
use.

The NPS recognizes that the
assumption of all personal watercraft
using 2-stroke engines in 2002 is
conservative but believes it was
appropriate to be protective of park
resources. The assumption is consistent
with emission data available in CARB
(1998) and Bluewater Network (2001).
The emission rate of 3 gallons per hour
at full throttle is a mid-point between 3
gallons in two hours (1.5 gallons per
hour; NPS 1999) and 3.8 to 4.5 gallons
per hour for an average 2000 model year
personal watercraft (Personal Watercraft
and Bluewater Network 2001). The
assumption also is reasonable in view of
the initiation of production line testing
in 2000 (EPA 1997) and expected full
implementation of testing by 2006 (EPA
1996).

Reductions in emissions used in the
water quality impact assessment are in

accordance with the overall
hydrocarbon emission reduction
projections published by the EPA
(1996). EPA (1996) estimates a 52%
reduction by personal watercraft by
2010 and a 68% reduction by 2015. The
50% reduction in emissions by 2012
(the future date used in the EA) is a
conservative interpolation of the
emission reduction percentages and
associated years (2010 and 2015)
reported by the EPA (1996) but with a
one-year delay in production line
testing (EPA 1997).

The estimate of 2.8 mg/kg for
benzo(a)pyrene in gasoline used in the
calculations is considered conservative,
yet realistic, since it is within the range
of concentrations measured in gasoline,
according to Gustafson et al. (1997).

Comments Regarding Wildlife and
Threatened and Endangered Species

13. One commenter stated that the
analysis lacked site-specific data for
impacts to wildlife, fish, and threatened
and endangered species at Bighorn
Lake.

NPS Response: The scope of the EA
did not include the conduct of site-
specific studies regarding potential
effects of PWC use on wildlife species
at Bighorn Lake National Recreation
Area. Analysis of potential impacts of
PWC use on wildlife at the national
recreation area was based on best
available data, input from park staff, and
the results of analysis using that data.
The EA still includes a thorough
analysis of impacts on wildlife and
threatened and endangered species
using this approach.

14. One commenter stated that PWC
use and human activities associated
with their use may not be any more
disturbing to wildlife species than any
other type of motorized or non-
motorized watercraft. The commenter
cites research by Dr. James Rodgers of
the Florida Fish and Wildlife
Conservation Commission, whose
studies have shown that PWC are no
more likely to disturb wildlife than any
other form of human interaction. PWC
posed less of a disturbance than other
vessel types. Dr. Rodgers’ research
clearly shows that there is no reason to
differentiate PWC from motorized
boating based on claims on wildlife
disturbance.

NPS Response: We agree that some
research indicates that personal
watercraft are no more apt to disturb
wildlife than are small outboard
motorboats; however, disturbance from
both PWC and outboard motor boats
does occur. Dr. Rogers recommends that
buffer zones be established, creating
minimum distances between boats

(personal watercraft and outboard
motorboats) and nesting and foraging
waterbirds. Under Alternative B, the
area south of the South Narrows will be
closed to PWC use, but there will be no
other shoreline restrictions related to
wildlife and wildlife habitat. “No-wake”
speeds must be maintained when within
200 feet of a dock, swimmer, swimming
raft, non-motorized boat or anchored
vessel in Montana, and within 100 feet
in Wyoming. Impacts to wildlife and
wildlife habitat under all the
alternatives were judged to be negligible
to moderate from all visitor activities.

Comments Regarding Soundscapes

15. One commenter stated that
continued PWC use in the Bighorn
Canyon NRA will not result in sound
emissions that exceed the applicable
Federal or State noise abatement
standards, and technological
innovations by the PWG companies will
continue to result in substantial sound
reductions.

NPS Response: The NPS concurs that
on-going and future improvements in
engine technology and design would
likely further reduce the noise emitted
from PWC. However, given the low level
of PWC use, a reduction in ambient
noise levels in the recreation area is
unlikely even with improved
technology and would unlikely reduce
impacts beyond minor to moderate
through out the recreation area.

16. One commenter stated that the
NPS places too much hope in new
technologies significantly reducing PWC
noise since there is little possibility that
the existing fleet of more than 1.1
million machines (most of which are
powered by conventional two-stroke
engines) will be retooled to reduce
noise. This commenter was also
concerned that the conclusions of
relevant PWC noise studies, such as
Drowning in Noise, Noise Costs of PWC
in America, were disregarded.

NPS Response: The analysis of the
preferred alternative states that noise
from PWC would continue to have
minor to moderate, temporary adverse
impacts, and that impact levels would
be related to number of PWC and
sensitivity of other visitors. This
recognizes that noise will occur and will
bother some visitors, but site-specific
modeling was not needed to make this
assessment. The availability of noise
reduction technologies is also growing,
and we are not aware of any scientific
studies that show these technologies do
not reduce engine noise levels. Also, the
analysis did not rely heavily on any
future noise reduction technology. It
recognizes that the noise from the
operation of PWC will always vary,
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depending on the speed, manner of use,
and wave action present.

Although PWC use does occur
throughout the lake, it is concentrated
more in certain areas, and this is noted
in the soundscapes impact analysis that
follows the introductory statements and
assumptions listed on page 105 of the
EA. The analysis of impacts states that
“minor adverse impacts would occur at
times and places where use is
infrequent and distanced from other
park users, for example, as PWC users
operated far from shore. Moderate
adverse impacts would occur at
landings on the lake on days of
relatively consistent PWC operation
with more than one PWC operating at
one time. Moderate adverse impacts
would occur from highly concentrated
PWC use in one area and in areas where
PWC noise is magnified off the
surrounding cliffs.” The analysis did
not assume even distribution of PWC
and predicted moderate impacts from
concentrated PWC use in one area.

The noise annoyance costs in the
“Drowning in Noise” study are
recognized in the EA by the moderate
impacts predicted, although no
monetary costs are assigned. These costs
would vary by type and location of user.
Given the intended usage of the higher
use marina/beach areas of Bighorn
Canyon and visitor expectations and
tolerances at these areas, it is unlikely
that the PWC noise experienced there
would meet the definition of “major”
impact, as defined in the EA.

Comments Regarding Cultural
Resources

17. One commenter stated that the
analysis refers to a potential concern
that the ability of PWC operators to
access remote areas of the park unit
might make certain cultural,
archeological and ethnographic sites
vulnerable to looting or vandalism.
However, there is no indication of any
instances where these problems have
occurred. Nor is there any reason to
believe that PWC users are any more
likely to pose these concerns than
canoeists, kayakers, hikers, or others
who might access these same areas.

NPS Response: The EA was focused
on the analysis of impacts from PWC
use. PWC can make it easier to reach
some remote upstream areas, compared
to hiking to these areas, but we agree
that the type of impacts to cultural
resources from any users of remote areas
of the park would be similar if they can
reach these areas.

Comments Associated With Safety

18. One commenter stated that the
accident data used in the analysis was

outdated and incorrect because PWC
accidents are reported more often than
other boating accidents. Further, there
have been few PWC accidents reported
in the Bighorn Canyon NRA.

NPS Response: The mediating factors
described in the comment are
recognized. However, these factors are
unlikely to fully explain the large
difference in percentages (personal
watercraft are only 7.5% of nationally
registered vessels, yet they are involved
in 36% of reported accidents). In other
words, personal watercraft are 5 times
more likely to have a reportable
accident than are other boats. This
difference is even more significant when
canoes and kayaks, which are not
required to be registered but are
included in the total number of
accidents, are considered. Despite these
national boating accident statistics,
impacts of PWC use and visitor conflicts
are judged to be negligible relative to
swimmers and minor relative to other
motorboats at the national recreation
area.

Incidents involving watercraft of all
types, including personal watercraft, are
reported to and logged by National Park
Service staff. A very small proportion of
incidents in the recreation area are
estimated to go unreported.

19. One commenter stated that there
was no discussion regarding PWC fire
and explosion hazards. According to the
U.S. Coast Guard, the PWC industry has
recalled more than 280,000 watercraft
over the past ten years with production/
design problems that could lead to fires
and explosions.

NPS Response: According to the
National Marine Manufacturers
Association, PWC manufacturers have
sold roughly 1.2 million watercraft
during the last ten years. Out of 1.2
million PWC sold the U.S. Coast Guard
had only 90 reports of fires/explosions
in the years from 1995-1999. This is
less than 1% of PWC boats having
reports of problems associated with
fires/explosions. As far as the recall
campaigns conducted by Kawasaki and
Bombardier, the problems that were
associated with fuel tanks were fixed.
Kawasaki conducted a recall for
potentially defective fuel filler necks
and fuel tank outlet gaskets on 23,579
PWCs from the years 1989 and 1990.
The fuel tank problems were eliminated
in Kawasaki’s newer models, and the
1989 and 1990 models are most likely
not in use anymore since life
expectancy of a PWC is only five to
seven years, according to PWIA.
Bombardier also did a recall for its 1993,
1994, and 1995 models to reassess
possible fuel tank design flaws.
However, the number of fuel tanks that

had to be recalled was a very small
percent of the 1993, 1994, and 1995
fleets because fuel tank sales only
amounted to 2.16% of the total fleet
during this period (Bombardier Inc.).
The replacement fuel tanks differed
from those installed in the watercraft
subject to the recall in that the
replacement tanks had revised filler
neck radiuses, and the installation
procedure now also requires revised
torque specifications and the fuel
system must successfully complete a
pressure leak test. Bombardier found
that the major factor contributing to
PWC fires/explosions was over-torquing
of the gear clamp. Bombardier was
legally required by the U.S. Coast Guard
to fix 9.72% of the recalled models. Out
of 125,349 recalls, the company repaired
48,370 units, which were approximately
38% of the total recall, far exceeding its
legal obligation to repair units with
potential problems.

Further fuel tank and engine problems
that could be associated with PWC fires
have been reduced significantly since
the National Marine Manufacturers
Association (NMMA) set requirements
for meeting manufacturing regulations
established by the U.S. Coast Guard.
Many companies even choose to
participate in the more stringent
Certification Program administered by
the NMMA. The NMMA verifies
annually, or whenever a new product is
put on the market, boat model lines to
determine that they satisfy not only the
U.S. Coast Guard Regulations but also
the more rigorous standards based on
those established by the American Boat
and Yacht Council.

Comments Related to Visitor
Experience and Satisfaction

20. One commenter stated that several
of the restrictions under Alternative B,
such as the PWC-only exclusion zone
south of the South Narrows and the
PWC-user education program
discriminate without any justification
against PWC users.

NPS Response: The EA was designed
to determine if personal watercraft use
was consistent with the park’s enabling
legislation and management goals and
objectives, not to determine if these
restrictions should also apply to boats.
That analysis must be completed as part
of a separate EA.

21. One commenter is concerned that
PWGC operators are not being cited for
violating regulations.

NPS Response: Park officials have
issued citations under Montana and
Wyoming state law to PWC users for
acts such as wake jumping, under-age
riding, and failing to wear floatation
devices. Due to the size and
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configuration of the lake, and the fact
that PWC comprise only approximately
4% of the boat use on Bighorn Lake, it
is unlikely that a visitor would witness
a PWC operator being cited for a
violation.

Comments Regarding Socioeconomics

22. One commenter is concerned that
a PWC ban would have severe economic
effects on the local economies
surrounding the NRA, which receive
their livelihoods from PWC users as
well as other recreationalists.

NPS Response: The economic analysis
evaluated the socioeconomic impact of
each alternative. NPS anticipates that
the final rule implementing Alternative
B will actually increase benefits to local
businesses compared to the baseline of
continuing the PWC ban. Increased
benefits to local businesses from this
alternative are estimated between
$33,110 and $156,300 per year. These
increased benefits will result from the
permitted PWC use under this
alternative.

Comments Regarding Consultation and
Coordination

23. The U.S. EPA commented that the
rule is unclear about the Crow Indian
Tribe’s comments or reservations about
the action, and if there was any
consultation with the Tribe.

NPS Response: The Crow Tribe
received a copy of the EA in August
2003. Although no written comments
were received from the tribe, Bighorn
Canyon staff had conversations with the
tribe about the project, and no issues
were raised.

Summary of Economic Impacts

Alternative A would permit PWC use
as previously managed within the park
before the November 7, 2002, ban, while
Alternative B would permit PWC use
with additional management strategies.
Alternative B is the preferred
alternative, and includes a closure of the
reservoir and shoreline south of the area
known as the South Narrows, and a
PWC user education program
implemented through vessel
inspections, law enforcement contacts,
and signing. Alternative C is the no

action alternative and represents the
baseline conditions for this economic
analysis. Under that alternative, the
November 7, 2002, ban would be
continued. All benefits and costs
associated with Alternatives A and B are
measured relative to that baseline.

The primary beneficiaries of
Alternatives A and B would be the park
visitors who use PWCs and the
businesses that provide services to PWC
users such as rental shops, restaurants,
gas stations, and hotels. Additional
beneficiaries include individuals who
use PWCs outside the park due to the
November 7, 2002 ban. Over a ten-year
horizon from 2003 to 2012, the present
value of benefits to PWC users is
expected to range between $540,900 and
$693,650, depending on the alternative
analyzed and the discount rate used.
The present value of benefits to
businesses over the same timeframe is
expected to range between $27,420 and
$210,640. These benefit estimates are
presented in Table 1. The amortized
values per year of these benefits over the
ten-year timeframe are presented in
Table 2.

TABLE 1.—PRESENT VALUE OF BENEFITS FOR PWC USE IN BIGHORN CANYON NATIONAL RECREATION AREA, 2003-2012

[2001 $]a
PWC users Businesses Total

Alternative A:

(DYoo U] ) (=Yo = LA 57 TR $693,650 | $36,980 to $210,640 ..... $730,630 to $904,290.

Discounted @t 7% .....oeeeiiieeccee e 569,370 | $29,230 to $166,440 ..... $598,600 to $735,810.
Alternative B:

Discounted at 3%"? .... 658,960 | $34,700 to $196,470 ..... $693,660 to $855,430.

Discounted at 7%?® 540,900 | $27,420 to $155,240 ..... $568,320 to $696,140.

aBenefits were rounded to the nearest ten dollars, and may not sum to the indicated totals due to independent rounding.
b Office of Management and Budget Circular A-4 recommends a 7% discount rate in general, and a 3% discount rate when analyzing impacts

to private consumption.

TABLE 2.—AMORTIZED TOTAL BENEFITS PER YEAR FOR PWC USE IN BIGHORN CANYON NATIONAL RECREATION AREA,

2003-2012
[2001 $]

Amortized total
benefits per yeara

Alternative A:
Discounted at 3%?®
Discounted at 7%?®

Alternative B:
Discounted at 3%?®
Discounted at 7%?®

$85,652 to $106,010.
$85,227 to $104,763.

$81,318 to $100,282.
$80,916 to $99,115.

aThis is the present value of total benefits reported in Table 1 amortized over the ten-year analysis timeframe at the indicated discount rate.
b Office of Management and Budget Circular A-4 recommends a 7% discount rate in general, and a 3% discount rate when analyzing impacts

to private consumption.

The primary group that would incur
costs under Alternatives A and B would
be the park visitors who do not use
PWGs and whose park experiences
would be negatively affected by PWC
use within the park. At Bighorn Canyon

National Recreation Area, non-PWC
uses include boating, canoeing, fishing,
and hiking. Additionally, the public
could incur costs associated with
impacts to aesthetics, ecosystem
protection, human health and safety,

congestion, nonuse values, and
enforcement. However, these costs
could not be quantified because of a
lack of available data. Nevertheless, the
magnitude of costs associated with PWC
use would likely be greatest under
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Alternative A, and lower for Alternative
B due to increasingly stringent
restrictions on PWC use.

Because the costs of Alternatives A
and B could not be quantified, the net
benefits associated with those
alternatives (benefits minus costs) also
could not be quantified. However, from
an economic perspective, the selection
of Alternative B as the preferred
alternative was considered reasonable
even though the quantified benefits are
smaller than under Alternative A. That
is because the costs associated with
non-PWC use, aesthetics, ecosystem
protection, human health and safety,
congestion, and nonuse values would
likely be greater under Alternative A
than under Alternative B. Quantification
of those costs could reasonably result in
Alternative B having the greatest level of
net benefits.

Changes to the Final Rule

Based on the preceding comments
and responses, the NPS has made no
changes to the proposed rule language
with regard to PWC operations.

Compliance With Other Laws

Regulatory Planning and Review
(Executive Order 12866)

This document is not a significant
rule and has not been reviewed by the
Office of Management and Budget under
Executive Order 12866.

(1) This rule will not have an effect of
$100 million or more on the economy.
It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.
The National Park Service has
completed the report entitled
“Economic Analysis of Management
Alternatives for Personal Watercraft in
Bighorn Canyon National Recreation
Area” (MACTEC Engineering and
Consulting, Inc., July 2003).

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. Actions taken under
this rule will not interfere with other
agencies or local government plans,
policies or controls. This rule is an
agency specific rule.

(3) This rule does not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients. This
rule will have no effects on
entitlements, grants, user fees, or loan
programs or the rights or obligations of
their recipients. No grants or other
forms of monetary supplements are
involved.

(4) This rule does not raise novel legal
or policy issues. This rule is one of the
special regulations being issued for
managing PWC use in National Park
Units. The National Park Service
published general regulations (36 CFR
3.24) in March 2000, requiring
individual park areas to adopt special
regulations to authorize PWC use. The
implementation of the requirement of
the general regulation continues to
generate interest and discussion from
the public concerning the overall effect
of authorizing PWC use and National
Park Service policy and park
management, but the specific effects of
this rule are nominal.

Regulatory Flexibility Act

The Department of the Interior
certifies that this rulemaking will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This certification is
based on a report entitled ‘“Economic
Analysis of Management Alternatives
for Personal Watercraft in Bighorn
Canyon National Recreation Area”
(MACTEC Engineering and Consulting,
Inc., July 2003).

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This proposed rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local or tribal
governments or the private sector. This
rule is an agency specific rule and does
not impose any other requirements on
other agencies, governments, or the
private sector.

Takings (Executive Order 12630)

In accordance with Executive Order
12630, the rule does not have significant
takings implications. A taking
implication assessment is not required.

No taking of personal property will
occur as a result of this rule.

Federalism (Executive Order 13132)

In accordance with Executive Order
13132, the rule does not have sufficient
Federalism implications to warrant the
preparation of a Federalism Assessment.
This rule only affects use of NPS
administered lands and waters. It has no
outside effects on other areas by
allowing PWC use in specific areas of
the park.

Civil Justice Reform (Executive Order
12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)

and 3(b)(2) of the Order.
Paperwork Reduction Act

This regulation does not require an
information collection from 10 or more
parties and a submission under the
Paperwork Reduction Act is not
required. An OMB Form 83-I is not
required.

National Environmental Policy Act

As a companion document to the
NPRM, NPS issued the Personal
Watercraft Use Environmental
Assessment for Bighorn Canyon
National Recreation Area. The EA was
available for public review and
comment for the period June 9, 2003,
through July 11, 2003. A Finding of No
Significant Impact (FONSI) was signed
on April 26, 2005. To request a copy of
these documents call (406) 666—2412 or
write Bighorn Canyon National
Recreation Area, Attn: PWC EA, P.O.
Box 7458, Fort Smith, Montana 59035.
Requests may be e-mailed to
James_Charles@nps.gov. A copy of the
EA and FONSI may also be found at
www.nps.gov/bica/pphtml/
documents.html.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government to Government Relations
with Native American Tribal
Governments’ (59 FR 22951) and 512
DM 2, we have evaluated potential
effects on Federally recognized Indian
tribes and have determined that there
are no potential effects.

Administrative Procedure Act

This final rule is effective upon
publication in the Federal Register. In
accordance with the Administrative
Procedure Act, specifically, 5 U.S.C.
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553(d)(1), this rule, 36 CFR 7.92(d), is
exempt from the requirement of
publication of a substantive rule not less
than 30 days before its effective date.

As discussed in this preamble, the
final rule is a part 7 special regulation
for Bighorn Canyon National Recreation
Area that relieves the restrictions
imposed by the general regulation, 36
CFR 3.24. The general regulation, 36
CFR 3.24, prohibits the use of PWC in
units of the national park system unless
an individual park area has designated
the use of PWC by adopting a part 7
special regulation. The proposed rule
was published in the Federal Register
(69 FR 25043) on May 5, 2004, with a
60-day period for notice and comment
consistent with the requirements of 5
U.S.C. 553(b). The Administrative
Procedure Act, pursuant to the
exception in paragraph (d)(1), waives
the section 553(d) 30-day waiting period
when the published rule “grants or
recognizes an exemption or relieves a
restriction.” In this rule the NPS is
authorizing the use of PWCs, which is
otherwise prohibited by 36 CFR 3.24. As
a result, the 30-day waiting period
before the effective date does not apply
to the Bighorn Canyon National
Recreation Area final rule.

List of Subjects in 36 CFR Part 7

District of Columbia, National Parks,
Reporting and recordkeeping
requirements.

m For the reasons stated in the preamble,
the National Park Service amends 36
CFR part 7 as follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

m 1. The authority for part 7 continues to
read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 460(q),
462(k); Sec. 7.96 also issued under D.C. Code
8—137 (1981) and D.C. Code 40-721 (1981).

m 2. Amend § 7.92 by adding paragraph
(d) to read as follows:

§7.92 Bighorn Canyon National
Recreation Area.
* * * * *

(d) Personal Watercraft (PWC). (1)
PWGC use is allowed in Bighorn Canyon
National Recreation Area, except in the
following areas:

(i) In the gated area south of
Yellowtail Dam’s west side to spillway
entrance works and Bighorn River from
Yellowtail Dam to cable 3,500 feet
north.

(ii) At Afterbay Dam from fenced
areas on west side of dam up to the
dam.

(iii) In Afterbay Lake, the area
between dam intake works and buoy/
cable line 100 feet west.

(iv) At Government docks as posted.

(v) At the Ok-A-Beh gas dock, except
for customers.

(vi) From Yellowtail Dam upstream to
the log boom.

(vii) In Bighorn Lake and shoreline
south of the area known as the South
Narrows (legal description R94W, T57N
at the SE corner of Section 6, the SW
corner of Section 5, the NE corner of
Section 7, and the NW corner of Section
8). Personal watercraft users are
required to stay north of the boundary
delineated by park installed buoys.

(2) The Superintendent may
temporarily limit, restrict, or terminate
access to the areas designated for PWC
use after taking into consideration
public health and safety, natural and
cultural resource protection, and other
management activities and objectives.

Dated: May 12, 2005.
Paul Hoffman,

Deputy Assistant Secretary for Fish And
Wildlife and Parks.

[FR Doc. 05-10855 Filed 5—-31-05; 8:45 am]
BILLING CODE 4312-52-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
[NV-FDA-129; FRL-7919-7]

Determination of Attainment by the
Applicable Attainment Date for the
Carbon Monoxide National Ambient Air
Quality Standard Within the Las Vegas
Valley Nonattainment Area, Clark
County, NV; Determination Regarding
Applicability of Certain Clean Air Act
Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finding that the Las
Vegas Valley nonattainment area in the
State of Nevada has attained the
National Ambient Air Quality Standard
for carbon monoxide by the applicable
December 31, 2000 attainment date.
EPA is taking this action pursuant to its
obligations under the Clean Air Act to
determine whether nonattainment areas
have attained the applicable standard by
the applicable attainment date. As a
consequence of this finding, we find
that certain statutory requirements no
longer apply to this area and that the
State of Nevada will not be subject to
the additional statutory requirements for
carbon monoxide that would otherwise
have applied.

DATES: This finding is effective on July
1, 2005.

ADDRESSES: Copies of documents
relevant to this action are available for
public inspection during normal
business hours at the Air Planning
Office of the Air Division,
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, California, 94105-3901.
FOR FURTHER INFORMATION CONTACT:
Karina O’Connor, Air Planning Office
(AIR-2), U.S. Environmental Protection
Agency, Region IX, Telephone: (775)
833—1276. E-mail:
oconnor.karina@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

I. Background

Under sections 179(c)(1) and 186(b)(2)
of the Clean Air Act (CAA or “Act”),
EPA has the responsibility for
determining whether a nonattainment
area has attained the carbon monoxide
(CO) national ambient air quality
standard (NAAQS) by the applicable
attainment date. In this case, the EPA
was required to make a determination
concerning the Las Vegas Valley CO
nonattainment area. As a “serious” CO
nonattainment area, Las Vegas Valley
was subject to a December 31, 2000
attainment date.

On January 21, 2005 (70 FR 3174), we
published a notice announcing a
proposed finding that the Las Vegas
Valley nonattainment area had attained
the CO NAAQS by the applicable
attainment date (December 31, 2000)
and that, based on our proposed finding
of attainment, certain CAA requirements
[specifically, the contingency provisions
under sections 172(c)(9) and 187(a)(3)]
would no longer apply to this area. A
detailed discussion of EPA’s proposal is
contained in the January 21, 2005
proposed rule and will not be restated
here. The reader is referred to the
proposed rule for more details.

II. Public Comments

We received no comments in response
to our proposed action.

II1. Final Action

EPA finds, pursuant to sections
179(c)(1) and 186(b)(2) of the Act, that
the Las Vegas Valley “serious”
nonattainment area has attained the
NAAQS for CO by the applicable
attainment date. This finding relieves
the State of Nevada from the obligation
under section 187(g) of the Act to
prepare and submit a SIP revision
providing for a reduction of CO
emissions within Las Vegas Valley by at
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least five percent per year in each year
after approval of the SIP revision until
the CO NAAQS is attained.

It should be noted that this action
does not redesignate this area from
“nonattainment” to “‘attainment”’.
Under section 107(d)(3)(E), the Clean
Air Act requires that, for an area to be
redesignated from nonattainment to
attainment, five criteria must be
satisfied including the submittal by the
State (and approval by EPA) of a
maintenance plan as a SIP revision.
Therefore, the designation status of Las
Vegas Valley in 40 CFR part 81 is
unaffected by this action, and Las Vegas
Valley will remain a “serious”
nonattainment area for CO until such
time as EPA finds that the State of
Nevada has met the Clean Air Act
requirements for redesignation to
attainment.

Based on our finding of attainment by
the applicable attainment date, we also
find that the CAA’s requirement for the
SIP to provide for CO contingency
provisions under CAA sections 172(c)(9)
and 187(a)(3) no longer applies to Las
Vegas Valley and that our remaining
obligation to promulgate a Federal
implementation plan (“FIP”) for CO
contingency provisions in Las Vegas
Valley under CAA section 110(c) is
permanently lifted.

IV. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely finds that
an area has attained a national ambient
air quality standard based on an
objective review of measured air quality
data and finds that certain Clean Air Act
requirements no longer apply. This
action will not impose any new
regulations, mandates, or additional
enforceable duties on any public,
nongovernmental, or private entity.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule does not
impose any additional enforceable duty,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
finds that an area has attained a national
ambient air quality standard and is
therefore not subject to certain specific
requirements, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

This rule does not involve
establishment of technical standards,
and thus, the requirements of section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(15 U.S.C. 272 note) do not apply. This
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 1, 2005.
Filing a petition for reconsideration by

the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

Authority: 42 U.S.C. 7401 et seq.

List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: May 20, 2005.

Alexis Strauss,

Acting Regional Administrator, Region IX.
[FR Doc. 05-10851 Filed 5—31-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 93

[FRL-7920-1]

RIN 2060—-ANO03

Transportation Conformity Rule
Amendments for the New PM, 5

National Ambient Air Quality Standard:
PM. s Precursors

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; correction.

SUMMARY: EPA issued a final rule on
May 6, 2005, (70 FR 24280) that adds
the following transportation related
PM, 5 precursors to the transportation
conformity regulations: nitrogen oxides
(NOx), volatile organic compounds
(VOCs), sulfur oxides (SOx), and
ammonia (NH3). The final rule specifies
when each of these precursors must be
considered in conformity
determinations in PM, s nonattainment
and maintenance areas before and after
PM, 5 state air quality implementation
plans (SIPs) are submitted. The
preamble to the final rule contains two
minor errors. This notice is intended to
correct these errors. All other preamble
and regulatory text printed in the May
6, 2005, final rule is correct.

The Department of Transportation
(DOT) is EPA’s federal partner in
implementing the transportation
conformity regulation. We have
consulted with DOT on the
development of these corrections, and
DOT concurs.

DATES: Effective Date: June 6, 2005.
FOR FURTHER INFORMATION CONTACT:
Angela Spickard, State Measures and
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Conformity Group, Transportation and
Regional Programs Division, U.S.
Environmental Protection Agency, 2000
Traverwood Road, Ann Arbor, MI
48105, spickard.angela@epa.gov, (734)
214-4283.

SUPPLEMENTARY INFORMATION: EPA
issued a final rule on May 6, 2005, (70
FR 24280) that amended the
transportation conformity rule (40 CFR
part 93) to include the following
transportation-related PM, s precursors:
nitrogen oxides (NOx), volatile organic
compounds (VOCs), sulfur oxides (SOx),
and ammonia (NH3). The final rule
specifies when each of these precursors
must be considered in conformity
determinations in PM» s nonattainment
and maintenance areas before and after
PMs s state air quality implementation
plans (SIPs) are submitted. The
preamble to the May 6, 2005, final rule
contains two minor errors. This notice
is intended to correct these errors.

First, EPA is correcting one paragraph
and its corresponding footnote in the
discussion on Volatile Organic
Compounds in Section II1.B. Rationale
for This Final Rule (70 FR 24284). This
paragraph discusses the contribution of
VOC emissions from biogenic sources
(e.g., trees) to PMs s air quality issues.
The version of the paragraph printed in
the May 6 final rule preamble
incorrectly characterizes the existing
data and analyses of biogenic source
VOC emissions obtained from the PM
Supersites Program. This notice corrects
the paragraph regarding EPA’s
understanding of the PM Supersites
research and provides the public with
the most current reference information.

The incorrect paragraph begins at the
bottom of the second column on page
24284 of the May 6 notice with
“Additional research is also needed to
determine * * *” This paragraph
should be stricken and replaced with
the following:

‘““Additional research is also needed to
determine the sources of VOC emissions
that contribute most to PM, s air quality
issues. For example, according to the
NARSTO Fine Particle Assessment,5
secondary sources may contribute up to
50 percent of secondary organic mass,
particularly in areas where
photochemical transformations of
emissions from biogenic sources (e.g.,
trees) are significant. In addition, data
obtained from the Particulate Matter
Supersites Program suggest that
biogenic emissions may contribute
significantly to secondary organic
aerosols during days of peak PM s.
Analysis of air quality samples collected
in Pittsburgh from 2001 through 2002
indicates that as much as half of the

organic aerosol during peak periods may
be attributable to biogenic sources (e.g.,
trees) as opposed to anthropogenic
sources (i.e., man-made sources such as
power plants and motor vehicles).6 7
The Supersites Program has also
collected data on the contribution of
biogenic source emissions in other
locations in the U.S., including Atlanta,
Georgia.? ® However, these findings have
not yet been published and peer-
reviewed. The contribution of biogenic
emissions to PM, s air quality issues is
important because biogenic emissions
cannot be controlled.”

The footnote five on page 24284 of the
May 6 notice should be stricken and
replaced with the footnote five below. In
addition, new footnotes six through
nine are added in the corrected
paragraph:

“s McMurry, P., Shepherd, M., Vickery, J.
(ed.) Particulate Matter Science for Policy
Makers—A NARSTO Assessment.
Cambridge: Cambridge University Press,
2004.

6Cabada J. C., S. N. Pandis, R.
Subramanian, A. L. Robinson, A. Polidori,
and B. Turpin (2004) Estimating the
secondary organic aerosol contribution to
PMs 5 using the EC tracer method, Aerosol
Sci. Technol., 38S, 140-155.

7Millet D. B., N. M. Donahue, S. N. Pandis,
A. Polidori, C. O. Stanier, B. J. Turpin, and
A. H. Goldstein (2005) Atmospheric volatile
organic compound measurements during the
Pittsburgh Air Quality Study: Results,
interpretation, and quantification of primary
and secondary contributions, J. Geophys.
Res., 110, D07S07, 10.1029/2004JD004601.

8 ‘Sources of carbon in PM> 5 based on 14C
and tracer analysis,” Edgerton, Eric S., John
J. Jansen, Mei Zheng and Benjamin E.
Hartsell (September 2004), 8th International
Conference on Carbonaceous Particles in the
Atmosphere, Vienna, Austria.

9 ‘Source apportionment of PM, s using a
three-dimensional air quality model and a
receptor model,” Park, S-K, L. Ke, B. Yan, A.
G. Russell, M. Zheng (2005), Proceedings of
an AAAR international specialty
conference—Particulate Matter Supersites
Program and Related Studies, Atlanta,
Georgia.”

Second, EPA is correcting a footnote
in Section III.C.5. State of the Science
(70 FR 24288) and renumbering two
footnotes in this section. Footnotes six
and seven in the May 6 final rule should
be renumbered as footnotes 10 and 11
in the text referencing the footnotes at
the top of the third column on page
24288, and in the footnotes themselves.
Footnote seven in the May 6 final rule
(corrected to be footnote 11 in this
notice) provides a reference to the draft
NARSTO Fine Particulate Assessment
issued in February 2003. EPA is
correcting this footnote to include the
reference for the final NARSTO report.
EPA believes it is important to make

this correction to avoid confusion and
provide the public with the most
current published information.

The correct footnote is as follows:

“11McMurry, P., Shepherd, M., Vickery, J.
(ed.) Particulate Matter Science for Policy
Makers—A NARSTO Assessment.
Cambridge: Cambridge University Press,
2004.”

No changes are being made to the
final rule language or other preamble
language published on May 6, 2005,
through this action. EPA finds good
cause to make this correction notice
effective less than 30 days after
publication in the Federal Register. The
final rule published on May 6 will
become effective on June 6, 2005.
Today’s correction notice does not make
any changes to the final rule. This
correction notice only clarifies
explanatory text and corrects reference
citations in the preamble to the final
rule which are intended to provide the
public with EPA’s rationale for its
decision. Therefore EPA concludes that
it will be in the public interest to have
this correction notice also become
effective on June 6, 2005.

Authority: 42 U.S.C. 7401-7671q.
Dated: May 25, 2005.

Jeffrey R. Holmstead,

Assistant Administrator for Office of Air and
Radiation.

[FR Doc. 05-10853 Filed 5—-31-05; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2005-0078; FRL-77141]

Tetraconazole; Pesticide Tolerances
for Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for residues of
tetraconazole 1-[2-(2,4-dichlorophenyl)-
3-(1,1,2,2-tetrafluoroethoxy) propyl]-1H-
1,2,4-triazole in or on soybean, poultry,
and eggs. This action is in response to
EPA’s granting of emergency
exemptions under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) authorizing
use of the pesticide on soybeans. This
regulation establishes maximum
permissible levels for residues of
tetraconazole in these food
commodities. The tolerances will expire
and are revoked on December 31, 2009.
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DATES: This regulation is effective June
1, 2005. Objections and requests for
hearings must be received on or before
August 1, 2005.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VII. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under docket
identification (ID) number OPP-2005—
0078. All documents in the docket are
listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information is
not publicly available, i.e., GBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Andrea Conrath, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number
(703) 308—9367; e-mail address:
conrath.andrea@epa.gov.

SUPPLEMENTARY INFORMATION:

1. General Information

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111)
¢ Animal production (NAICS 112)
¢ Food manufacturing (NAICS 311)

¢ Pesticide manufacturing (NAICS
32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities.

How Can I Access Electronic Copies of
this Document and Other Related
Information?

In addition to using EDOCKET
(http://www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the ‘“Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background and Statutory Findings

EPA, on its own initiative, in
accordance with sections 408(e) and 408
(1)(6) of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C. 346a,
is establishing tolerances for residues of
the fungicide tetraconazole, [1-[2-(2,4-
dichlorophenyl)-3-(1,1,2,2-
tetrafluoroethoxy) propyll-1H-1,2,4-
triazole], in or on soybean seed at 0.05
part per million (ppm); poultry meat at
0.0003 ppm; poultry fat at 0.004 ppm;
poultry liver at 0.03 ppm; poultry meat
byproducts (excluding liver) at 0.002
ppm; and egg at 0.03 ppm. These
tolerances will expire and are revoked
on December 31, 2009. EPA will publish
a document in the Federal Register to
remove the revoked tolerances from the
Code of Federal Regulations.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment. EPA does not intend for its
actions on section 18 related tolerances
to set binding precedents for the
application of section 408 of the FFDCA
and the new safety standard to other
tolerances and exemptions. Section
408(e) of the FFDCA allows EPA to
establish a tolerance or an exemption
from the requirement of a tolerance on
its own initiative, i.e., without having
received any petition from an outside
party.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
section 408(b)(2)(A)(ii) of the FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is

reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue. . . .”

Section 18 of the FIFRA authorizes
EPA to exempt any Federal or State
agency from any provision of FIFRA, if
EPA determines that “‘emergency
conditions exist which require such
exemption.” This provision was not
amended by the Food Quality Protection
Act of 1996 (FQPA). EPA has
established regulations governing such
emergency exemptions in 40 CFR part
166.

III. Emergency Exemption for
Tetraconazole on Soybeans and FFDCA
Tolerances

The States of Minnesota and South
Dakota, as lead state agencies in what is
essentially a ““national” section 18
request for all soybean growing States,
have petitioned the Agency requesting
an emergency exemption for
tetraconazole to control soybean rust
under section 18 of the Federal
Insecticide, Fungicide and Rodenticide
Act (FIFRA). On November 10, 2004,
U.S. Department of Agriculture’s
Animal and Plant Health Inspection
Service (USDA/APHIS) confirmed the
presence of Phakopsora pachyrhizi, the
pathogen that causes soybean rust, on
soybean leaf samples taken from two
plots associated with a Louisiana State
University research farm. Soybean rust
has been designated as a biosecurity
threat and therefore, it is important that
control measures be available for the
disease. EPA has authorized under
FIFRA section 18 the use of
tetraconazole on soybeans for control of
soybean rust in Minnesota, South
Dakota, and all the other States that
have requested an exemption for this
use. After having reviewed the
submissions, EPA concurs that
emergency conditions exist for these
States.

As part of its assessment of these
emergency exemptions, EPA assessed
the potential risks presented by residues
of tetraconazole in or on soybean,
poultry, meat and egg commodities. In
doing so, EPA considered the safety
standard in section 408(b)(2) of the
FFDCA, and EPA decided that the
necessary tolerances under section
408(1)(6) of the FFDCA would be
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consistent with the safety standard and
with FIFRA section 18. The data and
other relevant material have been
evaluated and discussed in the final rule
entitled “Tetraconazole; Time-Limited
Pesticide Tolerance” published in the
Federal Register of April 22, 2005 (70
FR 20821) (FRL-7702—4). The risk
assessment discussed in that document
included contribution to risk from this
soybean use. Based on that data and
information considered, the Agency
concludes that establishing these time-
limited tolerances will meet the
requirements of section 408(1)(6) of the
FFDCA.

Consistent with the need to move
quickly on the emergency exemption in
order to address an urgent non-routine
situation and to ensure that the resulting
food is safe and lawful, EPA is issuing
these tolerances without notice and
opportunity for public comment as
provided in section 408(1)(6) of the
FFDCA. Although these tolerances will
expire and are revoked on December 31,
2009, under section 408(1)(5) of the
FFDCA, residues of the pesticide not in
excess of the amounts specified in the
tolerances remaining in or on soybean,
poultry, meat and egg commodities after
that date will not be unlawful, provided
the pesticide is applied in a manner that
was lawful under FIFRA, and the
residues do not exceed levels that were
authorized by these tolerances at the
time of that application. EPA will take
action to revoke these tolerances earlier
if any experience with, scientific data
on, or other relevant information on this
pesticide indicate that the residues are
not safe.

Because these tolerances are being
approved under emergency conditions,
EPA has not made any decisions about
whether tetraconazole meets EPA’s
registration requirements for use on
soybeans or whether permanent
tolerances for this use would be
appropriate. Under these circumstances,
EPA does not believe that these
tolerances serve as a basis for
registration of tetraconazole by a State
for special local needs under FIFRA
section 24(c). Nor do these tolerances
serve as the basis for any State other
than those which have been granted
exemptions as part of the soybean rust
section 18 to use this pesticide on this
crop under section 18 of FIFRA without
following all provisions of EPA’s
regulations implementing FIFRA section
18 as identified in 40 CFR part 166. For
additional information regarding the
emergency exemption for tetraconazole,
contact the Agency’s Registration
Division at the address provided under
FOR FURTHER INFORMATION CONTACT.

IV. Aggregate Risk Assessment and
Determination of Safety

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see the final
rule on Bifenthrin Pesticide Tolerances
November 26, 1997 (62 FR 62961) (FRL—
5754-7).

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of tetraconazole and to
make a determination on aggregate
exposure, consistent with section
408(b)(2) of the FFDCA, for time-limited
tolerances for residues of tetraconazole
in or on soybean seed at 0.05 ppm;
poultry meat at 0.0003 ppm; poultry fat
at 0.004 ppm; poultry liver at 0.03 ppm;
poultry meat byproducts at 0.002 ppm
(excluding liver); and egg at 0.03 ppm.
For purposes of this section 18 petition,
parent tetraconazole is being
considered. The Agency does have
concern about potential toxicity of 1,2,4-
triazole and two conjugates,
triazolylalanine and triazolyl acetic
acid. These three compounds are
metabolites to most of the triazole-
containing fungicides. To support the
extension of existing parent triazole-
derivative fungicide tolerances, EPA
conducted an interim human health
assessment for aggregate exposure to
1,2,4-triazole. The exposure and risk
estimates presented in this assessment
are overestimates of actual likely
exposures and therefore, should be
considered to be highly conservative.
Based on this assessment EPA
concluded that for all exposure
durations and population subgroups,
aggregate exposures to 1,2,4-triazole are
not expected to exceed its level of
concern. This assessment should be
considered interim due to the ongoing
series of studies being conducted by the
U.S. Triazole Task Force (USTTF).
Those studies are designed to provide
the Agency with more complete
toxicological and residue information
for free triazole and are expected to be
submitted to the Agency in late 2004.
Upon completion of the review of these
data, EPA will prepare a more
sophisticated assessment based on the
revised toxicological and exposure
databases.

The most recent estimated aggregate
risks resulting from the use of
tetraconazole, are discussed in the
Federal Register of April 22, 2005 (70

FR 20821) (FRL-7702-4), final rule
establishing tolerances for residues of
tetraconazole in/on sugarbeet and
livestock commodities. In that prior
action, risk was estimated assuming
tolerance level residues in all
commodities for established and
proposed tolerances, including the
tolerances for soybean and animal
commodities discussed in this
document. Therefore, establishing these
tolerances will not change the most
recent estimated aggregate risks
resulting from use of tetraconazole, as
discussed in the April 22, 2005 Federal
Register document. Refer to the April
22, 2005 Federal Register document for
a detailed discussion of the aggregate
risk assessments and determination of
safety. EPA relies upon that risk
assessment and the findings made in
that Federal Register document in
support of this action.

Available residue data indicate that
the use pattern for the emergency
exemptions for soybean will not result
in residues of tetraconazole over the
following levels: Soybean seed at 0.05
ppm; poultry meat at 0.0003 ppm;
poultry fat at 0.004 ppm; poultry liver
at 0.03 ppm; poultry meat byproducts
(excluding liver) at 0.002 ppm; and egg
at 0.03 ppm. Therefore, tolerances are
being established for these commodities
at these levels. Based on the risk
assessments discussed in the final rule
published in the Federal Register of
April 22, 2005, EPA concludes that
there is a reasonable certainty that no
harm will result to the general
population and to infants and children
from aggregate exposure to tetraconazole
residues.

V. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(capillary gas chromatography with
electron capture detector (GC/ECD)) is
available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residue methods@epa.gov.

B. International Residue Limits

There are no established Codex,
Canadian, or Mexican Maximum
Residue Limits established for
tetraconazole.

VI. Conclusion

Therefore, the tolerances are
established for residues of tetraconazole,
1-[2-(2,4-dichlorophenyl)-3-(1,1,2,2-
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tetrafluoroethoxy) propyll-1H-1,2,4-
triazole, in or on soybean, seed at 0.05
ppm; poultry, meat at 0.0003 ppm;
poultry, fat at 0.004 ppm; poultry, liver
at 0.03 ppm; poultry, meat byproducts,
except liver at 0.002 ppm; and egg at
0.03 ppm.

VII. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) of the FFDCA, as was
provided in the old sections 408 and
409 of the FFDCA. However, the period
for filing objections is now 60 days,
rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2005-0078 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before August 1, 2005.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked

confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VILA., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by the docket ID
number OPP-2005-0078, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001. In person or by courier, bring a
copy to the location of the PIRIB
described in ADDRESSES. You may also
send an electronic copy of your request
via e-mail to: opp-docket@epa.gov.
Please use an ASCII file format and
avoid the use of special characters and
any form of encryption. Copies of
electronic objections and hearing
requests will also be accepted on disks
in WordPerfect 6.1/8.0 or ASCII file
format. Do not include any CBI in your
electronic copy. You may also submit an
electronic copy of your request at many
Federal Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VIII. Statutory and Executive Order
Reviews

This final rule establishes time-
limited tolerances under section 408 of
the FFDCA. The Office of Management
and Budget (OMB) has exempted these

types of actions from review under
Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993). Because this
rule has been exempted from review
under Executive Order 12866 due to its
lack of significance, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a FIFRA
section 18 exemption under section 408
of the FFDCA, such as the tolerances in
this final rule, do not require the
issuance of a proposed rule, the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. The Agency hereby
certifies that this rule will not have
significant negative economic impact on
a substantial number of small entities.
In addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
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defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers, and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “‘tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

IX. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 12, 2005.
Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.557 is amended by
adding text to paragraph (b) to read as
follows:

§180.557 Tetraconazole; tolerances for
residues.

(a] * * *

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for residues of the fungicide
tetraconazole 1-[2-(2,4-dichlorophenyl)-
3-(1,1,2,2-tetrafluoroethoxy) propyll-1H-
1,2,4-triazole in connection with use of
the pesticide under section 18
emergency exemptions granted by EPA.
These tolerances will expire and are
revoked on the dates specified in the
following table:

Com- Parts per Expiration/revoca-

modity million tion date
Egg ......... 0.03 12/31/09
Poultry, fat 0.004 12/31/09
Poultry,

liver ...... 0.03 12/31/09
Poultry,

meat ... 0.0003 12/31/09
Poultry,

meat

byprod-

uct, ex-

cept

liver ...... 0.002 12/31/09
Soybean,

seed ... 0.05 12/31/09
* * * * *

[FR Doc. 05-10765 Filed 5-31-05; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP—2005-0028; FRL-7713-2]
3-Hexen-1-ol, (3Z)-; Exemption from
the Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of cis -3-hexen-1-
ol also known as leaf alcohol or 3-
hexen-1-ol, (3Z)- (CAS Reg. No. 928-96—
1) when used as an inert ingredient - an
odorant or alerting agent in certain
pesticide formulations. Syngenta Crop
Protection, Inc. submitted a petition to
EPA under the Federal Food, Drug, and
Cosmetic Act (FFDCA), as amended by
the Food Quality Protection Act of 1996
(FQPA), requesting an exemption from
the requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of cis -3-hexen-1-ol.

DATES: This regulation is effective June
1, 2005. Objections and requests for
hearings must be received on or before
August 1, 2005.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit XII. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number OPP-2005—
0028. All documents in the docket are
listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Kathryn Boyle, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
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(703) 305—-6304; e-mail address:
boyle.kathryn@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111)

e Animal production (NAICS code
112)

¢ Food manufacturing (NAICS code
311)

¢ Pesticide manufacturing (NAICS
code 32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Electronic Documents
and Other Related Information?

In addition to using EDOCKET at
(http://www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background and Statutory Findings

In the Federal Register of July 16,
2003 (68 FR 42035) (FRL-7316-2), EPA
issued a notice pursuant to section 408
of the FFDCA, 21 U.S.C. 3464, as
amended by the FQPA (Public Law 104—
170), announcing the filing of a
pesticide petition (PP 3E6589) by
Syngenta Crop Protection, Inc, Box
18300, Greensboro, NC 27419.

The petition requested that 40 CFR
part 180 be amended by establishing an
exemption from the requirement of a
tolerance for residues of cis -3-hexen-1-
ol which is also known as leaf alcohol
or 3-hexen-1-ol, (3Z)- (CAS Reg. No.
928-96-1). That notice included a
summary of the petition prepared by
Syngenta Crop Protection, Inc. The
notice specifically requested a limited

inert ingredient use pattern for cis -3-
hexen-1-ol. The petitioner intends to
use the cis-3-hexen-1-ol as an odorant or
alerting agent to warn pesticide
handlers that a pesticide formulation
had been or is being used. Syngenta, in
that Notice, described their intent to use
cis -3-hexen-1-ol in pesticide
formulations containing the active
ingredient paraquat dichloride and at a
concentration not to exceed 4 grams/
liter (g/L) in the formulated pesticide
product.

One comment was received in
response to the notice of filing. The
Agency'’s response to this comment is in
Unit X.E.

Section 408(b)(2)(A)(@i) of the FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of the FFDCA
defines ““safe.” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue. . . . ”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;

and emulsifiers. The term ““inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Physical/Chemical Properties

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. The physical/chemical
properties of cis-3-hexen-1-ol are given
in this unit.

Cis-3-Hexen-1-ol is a six carbon
unsaturated alcohol with a molecular
formula of C¢H >0 and a structural
formula of CH;CH,CHCHCH,CH,OH. It
is a colorless liquid with a pine needle
or grassy odor. Gis-3-Hexen-1-0l is also
referred to as leaf alcohol, because of its
presence in the fragrance released by
green leaves. The vapor pressure of cis-
3-hexen-1-ol is estimated as 0.86
millimeter (mm) mercury (Hg). It’s
solubility in water is greater than 10 g/
L at 25°C.

V. Toxicity Profile

EPA has also considered available
information concerning the variability
of the sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by cis-3-hexen-1-ol
are discussed in this unit.

A. Structure Activity Relationship
Assessment

For cis-3-hexen-1-ol, toxicity was
assessed, in part, by a process called
structure-activity relationship (SAR). In
this process, the chemical’s structural
similarity to other chemicals (for which
data are available) is used to determine
toxicity. For human health, this process,
can be used to assess absorption and
metabolism, mutagenicity,
carcinogenicity, developmental and
reproductive effects, neurotoxicity,
systemic effects, immunotoxicity, and
sensitization and irritation. This is a
qualitative assessment using terms such
as good, not likely, poor, moderate, or
high.

For cis-3-hexen-1-ol the conclusions
of the team performing the SAR
assessment are as follows: Cis-3-hexen-
1-ol is absorbed via all routes of
exposure. There is concern for irritation
to all tissues and neurotoxicity based on
solvent properties of the material. A
concern for liver toxicity based on cis-
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3-hexen-1-ol’s structural relationship to
several long chain alcohols was noted.
Various concerns based on the 98—day
drinking water study (discussed below)
are also noted. The overall rating for
human health is low-moderate concern.
Cis-3-Hexen-1-ol is not structurally
related to any known mutagens,
carcinogens or developmental/
reproductive toxicants. The SAR did
note a concern for solvent neurotoxicity,
i.e., neurotoxic effects that can occur
due to “high” and/or “prolonged”
dermal and inhalation exposures to

organic solvents. It should be noted that
the indication of concerns for solvent-
type neurotoxicity in the SAR
assessment does not necessarily indicate
chemical-specific concerns. By
including this statement, those
performing the assessment are
acknowledging that the chemical is a
member of a class of chemicals that can
exhibit solvent neurotoxicity.

B. Metabolism of cis-3-Hexen-1-ol

The metabolism of alcohols such as
cis-3-hexen-1-ol in the mammalian body

ACUTE TOXICITY OF CIS-3-HEXEN-1-OL

is well-understood. The mammalian
body would effectively metabolize the
alcohol to the corresponding aldehyde,
which would then be metabolized to the
corresponding carboxylic acid. The
mammalian body has well-understood
pathways for metabolism of carboxylic
acids to carbon dioxide and water.

C. Review of Data from Open Literature

1. Acute toxicity. As shown in the
following Table, rat and mouse lethal
dose (LD)so values range from 7.0 to 10.1
g/kilogram (kg).

Species Route Sex LDso (95% C.1.) (g9/kg)
Rat Oral Male (M) 10.1 (8.4-12.1)
Female (F) 7.3 (5.6-9.5)
Mice Oral Male 7.0 (5.0-9.6)
Female 7.2 (5.8-9.3)

Signs of toxicity in these oral studies
included ataxia, lethargy and comatose-
like state. Dermal LDso values of greater
than 5,000 milligrams (mg)/kg have
been reported for rabbits. No irritation
was associated with a 24-hour dermal
application of neat (undiluted) cis-3-
hexen-1-ol with an occlusive dressing to
either intact or abraded rabbit skin.
Similarly, human subjects exhibited no
signs or symptoms of irritation
following a 48-hour dermal exposure to
4% cis-3-hexen-1-ol (in petrolatum)
under an occlusive patch. In
maximization tests using human
volunteers, there was no evidence of
sensitization.

2. Subchronic toxicity. In a 98—day
drinking water study, 15 male and 15
female weanling rats were given cis-3-
hexen-1-ol in drinking water at
concentration levels of 0, 310, 1,250, or
5,000 parts per million (ppm). The dose
levels were calculated as 0, 30, 127, or
410 mg/kg/day (males); and 0, 42, 168,
or 721 mg/kg/day (females). There were
no effects on food consumption or body
weight gain, and no indications of
clinical toxicity. Reduced water intake
was recorded for high-dose males,
which was attributed to reduced
palatability. Evidence of a renal effect
was observed in high-dose males as
shown by increased relative kidney
weights and increased specific gravity of
urine following water loading challenge.
There were also increases in adrenal
weights at the high-dose level. High-
dose females exhibited transitory
anemia (reduced hemoglobin
concentration) during the 6th week of
treatment. The 1,250 ppm or 127/168
mg/kg/day (M/F) is considered a no

observed adverse effect level (NOAEL).
The lowest observed adverse effect level
(LOAEL) of 5,000 ppm is based on
effects to the kidneys, blood and adrenal
glands.

D. Conclusions

The mammalian body effectively
metabolizes alcohols such as cis-3-
hexen-1-ol to the corresponding
aldehyde and then to the corresponding
carboxylic acid.

The SAR assessment did not identify
any concerns for mutagenicity,
carcinogenicity or developmental/
reproductive toxicity. One of the
concerns identified was for possible
solvent neurotoxicity. Solvent
neurotoxicity concerns usually stem
from dermal and inhalation exposures.
Exposures generally need to be “high”
and/or “prolonged” for these solvent
toxicity effects to occur. Also, for acute
exposures, such effects, generally, are
reversible. Concerns are for
occupational exposures since the
potential for day in/day out exposure
can occur in the workplace. Such
concerns are addressed through product
labeling and the use of protective
equipment such as gloves and
respirators.

Another SAR concern is for irritation
to all tissues. However, acute dermal
skin irritation and sensitization studies
indicate no evidence of sensitization or
irritation.

Alcohols, in general, are considered to
be hepatotoxic, i.e. impacting the liver.
However, the target organs in the 98 day
drinking water study were the kidneys,
blood and adrenal glands. And, the
reduced hemoglobin concentration was

transitory, that is, the test animals
recovered during the study.

Thus, the mammalian body can
effectively metabolize cis-3-hexen-1-ol.
It is not acutely toxic. The SAR
assessment did not identify any
concerns for mutagenicity,
carcinogenicity or developmental/
reproductive toxicity. The NOAEL in
the 98—day drinking water study is 127/
168 mg/kg/day (M/F).

The petitioner has proposed to limit
the use of cis-3-hexen-1-ol to a
concentration not to exceed 4 g/L in the
formulated pesticide product. This is
equivalent to 0.4%. At this low
percentage in the formulated product,
the residues from the use of cis-3-hexen-
1-ol as an inert ingredient, an odorant or
alerting agent, will be much lower than
the level at which an adverse effect
could occur.

VI. Aggregate Exposures

In examining aggregate exposure,
section 408 of the FFDCA directs EPA
to consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
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order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

A. Dietary Exposure

1. Food. Gis-3-Hexen-1-ol is naturally-
occurring in common food sources such
as green leafy vegetables. In fact, low
molecular weight alcohols, aldehydes,
and acids such as cis-3-hexen-1-ol are
ubiquitous in nature, in our foods as the
flavors and fragrances which give foods
their distinctive tastes. Such chemicals
have been detected (at low levels) in
almost every known fruit and vegetable.
Given the natural occurrence, there is a
background (naturally occurring) level
of exposure to cis-3-hexen-1-ol, that
cannot be regulated and cannot be
decreased.

Cis-3-Hexen-1-ol is also used as a
direct food additive, a flavoring, under
21 CFR 172.515: Synthetic Flavoring
Substances and Adjuvants. In its 1999
evaluation (Food Additives Series 42;
see http://www.inchem.org/documents/
jecfa/jecmono/v042je16.htm.) of the
safety of various linear and branched-
chain aliphatic, unsaturated chemicals
used as flavoring substances, the Joint
FAO/WHO (Food and Agriculture
Organization/World Health
Organization) Expert Committee on
Food Additives estimated the per capita
intake of cis-3-hexen-1-ol when used as
a food additive. In Europe, the estimate
is 71 micrograms (ug)/kg/day. In the US,
the estimate is 18 ug/kg/day, or 0.018
mg/kg/day.

Exposure resulting from the use of cis-
3-hexen-1-ol at less than 0.4% in the
formulated product is anticipated to be
much smaller than the naturally
occurring background level of exposure,
or exposure from its use as a flavoring
agent.

2. Drinking water exposure. The SAR
assessment also estimated the fate
properties of cis-3-hexen-1-ol. Based on
these properties, the team performing
the SAR judged that the potential for
cis-3-hexen-1-ol to migrate to ground
water as very small. The estimated
water solubility of cis-3-hexen-1-ol is
greater than 10 g/L. However, based on
cis-3-hexen-1-ol’s vapor pressure of 0.86

mm Hg, the Agency modeled a
volatilization half-life of 39 hours in
rivers and 21 days in lakes. Primary
biodegradation begins rapidly, within
days, as the cis-3-hexen-1-ol is degraded
to other chemicals. Based on
biodegradation models and on the
Agency'’s professional judgement, cis-3-
hexen-1-ol is completely biodegraded to
water and carbon dioxide in days to
weeks. Given the lack of migration to
ground water, the rapid biodegradation
(i.e. lack of persistence), and the
volatilization of cis-3-hexen-1-ol,
significant concentrations of cis-3-
hexen-1-ol are very unlikely in sources
of drinking water.

B. Other Non-Occupational Exposure

Cis-3-Hexen-1-ol has been used since
the 1940s in soaps, detergents, and
personal care products. Because it
constitutes such a low percentage of the
formulation, exposure is likely to be
minimal.

Cis-3-Hexen-1-ol is released to the
atmosphere from deciduous, coniferous,
and herbaceous vegetation, and also
agricultural crops. These naturally-
occurring emissions vary according to
the season, and the maturity of the
vegetation, which would include growth
stages such as flowering. Again, this is
a background (naturally occurring) level
of exposure to cis-3-hexen-1-ol, that
cannot be regulated and cannot be
decreased.

VII. Cumulative Effects

Section 408 (b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance or tolerance exemption, the
Agency consider “available
information” concerning the cumulative
effects of a particular chemical’s
residues and “‘other substances that
have a common mechanism of toxicity.”

Unlike other pesticide chemicals for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity, EPA has not
made a common mechanism of toxicity
finding as to cis-3-hexen-1-ol and any
other substances, and cis-3-hexen-1-ol
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that cis-3-hexen-1-ol has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common

mechanism determinations and
procedures for cumulating effects from
substances found to have a common
mechanism on EPA’s website at http://
www.epa.gov/pesticides/cumulative/.

VIII. Safety Factor for Infants and
Children

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the data base unless
EPA concludes that a different margin of
safety will be safe for infants and
children. 3-Hexen-1-ol, (3Z)- which is
also known as cis -3-hexen-1-ol or leaf
alcohol (CAS Reg. No. 928-96-1) is
naturally-occurring in both the human
diet and in the atmosphere. The SAR
assessment did not indicate any
concerns for developmental or
reproductive toxicity. Exposure
resulting from the use of 3-hexen-1-ol,
(3Z)- at less than 0.4% in the formulated
product is anticipated to be much
smaller than the naturally occurring
background level of exposure. Given the
available information on toxicity and
exposure, EPA has not used a safety
factor analysis to assess the risk of 3-
hexen-1-ol, (3Z)-. For the same reasons
the additional tenfold safety factor is
unnecessary.

IX. Determination of Safety for U.S.
Population and Infants and Children

Based on the available information on
toxicity and exposure (including the
limitation on the amount of 3-hexen-1-
ol, (3Z)- that can be used in a pesticide
formulation), EPA concludes that there
is a reasonable certainty of no harm
from aggregate exposure to residues of
3-hexen-1-ol, (3Z)- (CAS Reg. No. 928—
96-1). EPA finds that establishing an
exemption from the requirement of a
tolerance for 3-hexen-1-ol, (3Z)- (CAS
Reg. No. 928-96—1) will be safe for the
general population including infants
and children.

X. Other Considerations

A. Endocrine Disruptors

FQPA requires EPA to develop a
screening program to determine whether
certain substances, including all
pesticide chemicals (both inert and
active ingredients), “may have an effect
in humans that is similar to an effect
produced by a naturally occurring
estrogen, or such other endocrine effect.
... EPA has been working with
interested stakeholders to develop a
screening and testing program as well as
a priority setting scheme. As the Agency
proceeds with implementation of this
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program, further testing of products
containing 3-hexen-1-ol, (3Z)- for
endocrine effects may be required.

B. Analytical Method(s)

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

C. Existing Exemptions

There are no existing tolerances or
tolerance exemptions for 3-hexen-1-ol,
(3Z)-.

D. International Tolerances

The Agency is not aware of any
country requiring a tolerance for 3-
hexen-1-ol, (3Z)- nor have any CODEX
Maximum Residue Levels (MRLs) been
established for any food crops at this
time.

E. Public Comment

One comment was received from a
private citizen requesting that all
pesticides be banned. The Agency
understands the commentor’s concerns
and recognizes that some individuals
believe that pesticides should be banned
completely. However, under the existing
legal framework provided by section
408 of the FFDCA EPA is authorized to
establish pesticide tolerances or
exemptions where persons seeking such
exemptions have demonstrated that the
pesticide meets the safety standard
imposed by that statute. The commentor
has not provided the Agency with a
specific rationale or additional
information pertaining to the legal
standards in FFDCA section 408 for
opposing the establishment of a
tolerance exemption for 3-hexen-1-ol,
(3Z)-. In the absence of any additional
information of a factual nature, the
Agency can not effectively respond to
the commentor’s disagreement with the
Agency’s decision.

XI. Conclusions

Accordingly, an exemption from the
requirement for a tolerance is
established for 3-hexen-1-ol, (3Z)- (CAS
Reg. No. 928—96—1) with the limitation
that not more than 0.4% may be used
in the pesticide formulation.

XII. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those

regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) of the FFDCA, as was
provided in the old FFDCA sections 408
and 409 of the FFDCA. However, the
period for filing objections is now 60
days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2005-0028 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before August 1, 2005.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in

Unit XI.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-2005-0028, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in
ADDRESSES. You may also send an
electronic copy of your request via e-
mail to: opp-docket@epa.gov. Please use
an ASCII file format and avoid the use
of special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

XIII. Statutory and Executive Order
Reviews

This final rule establishes an
exemption from the tolerance
requirement under section 408(d) of the
FFDCA in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this rule has been exempted
from review under Executive Order
12866 due to its lack of significance,
this rule is not subject to Executive
Order 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001). This final rule
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose



31364

Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/Rules and Regulations

any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of the FFDCA,
such as the exemption in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism(64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘“meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications " is

defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

XIV. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 20, 2005.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.910, the table is amended by
adding alphabetically the following inert
ingredient to read as follows:

§180.910 Exemptions from the
requirement of a tolerance.
* * * * *

Inert ingredients

Limits

Uses

3-hexen-1-ol, (32)- (CAS Reg. No. 928-96-1)

* * *

* *

* *

not more than 0.4% of the pes-
ticide formulation.

* *

odorant, alerting agent

* *
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[FR Doc. 05—-10846 Filed 5—31-05; 8:45 am)]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2005-0115; FRL-7712-1]

Two Isopropylamine Salts of Alkyl C.
and Alkyl Cs_ |, Ethoxyphosphate

esters; Exemption from the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
two exemptions from the requirement of
a tolerance for residues of 2-
propanamine, compound with o-
phosphono- ® -butoxypoly (oxy-1,2-
ethanediyl) (2:1) and 2-propanamine,
compounds with polyethylene glycol
dihydrogen phosphate Cs_ 10- alkyl ether
(2:1), referred to as 2 isopropylamine
salts of alkyl C4 and alkyl Cs_ 1o
ethoxyphosphate esters, when used as
inert ingredients (emulsifier, solvent
and cosolvent) in pesticide formulations
applied only to growing crops. Rhodia,
Inc, CN 7500, Cranbury, NJ 08512-7500,
submitted a petition to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act of 1996 (FQPA),
requesting an exemption from the
requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of these two chemicals.

DATES: This regulation is effective June
1, 2005. Objections and requests for
hearings must be received on or before
August 1, 2005.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit XI. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number OPP—2005—
0115. All documents in the docket are
listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard

copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Princess Campbell, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone

number: (703) 308—8033; e-mail address:

campbell.princess@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111)

¢ Animal production (NAICS code
112)

¢ Food manufacturing (NAICS code
311)

¢ Pesticide manufacturing (NAICS
code 32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Electronic Documents
and Other Related Information?

In addition to using EDOCKET at
(http://www.epa.gov/edocket/), you may

access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background and Statutory Findings

In the Federal Register of March 17,
1999 (64 FR 13195) (FRL-6065-5) EPA
issued a notice pursuant to section 408
of the FFDCA, 21 U.S.C. 346a, as
amended by the FQPA (Public Law 104—
170), announcing the filing of pesticide
petitions (PP 8E4990 and 8E4956) by
Rhodia Inc, CN 7500, Cranbury, NJ
08512-7500.

The petitions requested that 40 CFR
180.1001(d) newly re-designated as 40
CFR 180.920 be amended to include
exemptions from the requirement of a
tolerance for residues of 2-Propanamine,
compound with a-phosphono- ®-
butoxypoly (oxy-1,2-ethanediyl) (2:1)
(CAS Reg. No. 43140-31-2) and 2-
Propanamine, compounds with
polyethylene glycol dihydrogen
phosphate Cs_ 10- alkyl ether (2:1) (CAS
Reg. No. 431062-72-5). The 1999 notice
included a summary of the petition
prepared by the petitioner requesting, to
amend 40 CFR part 180 to establish an
exemption from the requirement of a
tolerance for these two chemicals when
used as inert ingredients in pesticide
formulations applied only to growing
crops. There were no comments
received in response to the notice of
filing.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of the FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue. . . .”

EPA performs a number of analyses to
determine the risks from aggregate
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exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

IIL. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as

carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Toxicological Profile

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the

relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. The
nature of the toxic effects caused by
these 2 isopropylamine salts of alkyl C4
and alkyl Cs_ 1o ethoxyphosphate esters
are discussed in this unit.

A. Submitted Studies

The petitioner has also submitted
supporting toxicity information to the
Agency which is summarized in Table
1.

The acute toxicity profile is presented
in Table 1.

TABLE 1: ACUTE TOXICITY PROFILE OF 2 ISOPROPYLAMINE SALTS OF ALKYL C4 AND ALKYL Cg_ ;o ETHOXYPHOSPHATE

ESTERS
Study Result Category
Acute oral (Rats) LDso > 2,000 mg/kg 1l
Acute dermal (Rats) LDso > 2,000 mg/kg 1l
Eye irritation Slightly irritating ]
Dermal irritation (Rabbits) Not irritating 1
Dermal sensitizer (GP) Not a sensitizer NA
The petitioner also submitted the
following mutagenicity assays, as
described in Table 2:
TABLE 2: MUTAGENICITY ASSAYS CONDUCTED USING:
Type of Assay Test Culture Results
Ames S. typhimurium TA 98, TA 100, TA Negative
102, TA 1535, TA 1537

B. Structure Activity Relationship (SAR)
Assessment

Toxicity for these 2 isopropylamine
salts of alkyl C4 and alkyl Cs_ 10
ethoxyphosphate esters was assessed, in
part, by a process called structure-
activity relationship (SAR). In this
process, the chemical’s structural
similarity to other chemicals (for which
data are available) is used to determine
toxicity. For human health, this process,
can be used to assess absorption and
metabolism, mutagenicity,
carcinogenicity, developmental and
reproductive effects, neurotoxicity,
systemic effects, immunotoxicity, and
sensitization and irritation. This is a
qualitative assessment using terms such
as good, not likely, poor, moderate, or
high.

The SAR conclusions for these 2
isopropylamine salts of alkyl C4 and
alkyl Cs_ 1o ethoxyphosphate esters and
several structurally related analogs were
as follows: Absorption would be poor
through the skin, good through the
lungs, and moderate through the GI
tract. Absorption of the amine will be
good through the lungs and GI tract
based on analogs. The SAR also
indicated a concern for lung toxicity
and irritation to mucous membranes if
inhaled based on surfactancy. There is
concern for neurotoxicity from the
amine salt. No concerns for
developmental or reproductive effects,
carcinogenicity, or mutagenicity were
noted. The overall rating for human
health is low/ moderate concern.

C. Conclusions

EPA has reviewed the toxicity data for
these 2 isopropylamine salts of alkyl C4
and alkyl Cs_ 10 ethoxyphosphate esters
and concludes as follows:

The acute toxicity data demonstrated
that these 2 isopropylamine salts of
alkyl C4 and alkyl Cs_ 10
ethoxyphosphate esters exhibited low
acute toxicity, Category III, based on the
Agency'’s rating of toxicity categories I
through IV, highest to lowest. These 2
isopropylamine salts of alkyl C4 and
alkyl Cs_ 1o ethoxyphosphate esters are
slight eye irritants. Other data reviewed
by the Agency indicated that these two
salts are not mutagenic.

The SAR indicated that absorption
would be poor through the skin, good
through the lungs, and moderate
through the GI tract. The SAR also
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reflected the typical concerns for lung
toxicity and irritation to mucous
membranes if inhaled based on
surfactancy. Such concerns are
addressed by use of personal protection
equipment as determined by end-
product acute inhalation testing, or by
limitations on the amount of surfactant
in a formulated pesticide. There are also
typical concerns for neurotoxicity based
on the inclusion of an amine salt in the
chemical structure, and for lung toxicity
and irritation to mucous membranes if
inhaled based on surfactancy. As a
chemical class amine salts are generally
reported to have neurotoxic effects.
However, there is an overall lack of
documentation in the public literature
to support a specific concern for
neurotoxicity for isopropylamine salts.
The SAR rated these two
isopropylamine salts as low to moderate
for human health concerns. This rating
reflects the concerns associated with the
irritation to mucous membranes
commonly caused by surfactants.

The SAT in OPPT (Office of Pollution
Prevention and Toxics) has reviewed
information on several surfactants. As a
broad class of chemicals surfactants are
often corrosive and irritating to mucous
membranes. These properties make
animal toxicity testing of surfactants
difficult, and require interpretation of
the test results as to whether the effects
are attributed to the corrosive/irritant
effects or other mechanisms of toxicity.

Based on the SAR assessment, the
review and evaluation of the submitted
data, and given the Agency’s
understanding of the toxicological
properties of surfactants, EPA concludes
that these 2 isopropylamine salts of
alkyl C4 and alkyl Cs_ 10
ethoxyphosphate esters are of lower
toxicity. There is a concern for
corrosive/irritation effects of these 2
isopropylamine salts of alkyl C4 and
alkyl Cs_ 10 ethoxyphosphate esters.
Based on these concerns which are
those of surfactants as a class, EPA is
requiring a limitation on the use of these
2 isopropylamine salts of alkyl C4 and
alkyl Cs_ 10 ethoxyphosphate esters, not
to exceed 15% in the formulated
product. Based on previously conducted
quantitative and qualitative risk
assessments on related surfactant
chemicals which the Agency has
exempted from the requirement of a
tolerance, the Agency believes that this
limitation is sufficiently protective for
the corrosive effects common to the
surfactancy of these two salts.

V. Aggregate Exposures

In examining aggregate exposure,
section 408 of the FFDCA directs EPA
to consider available information

concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

1. Dietary exposure — Food. In order
to assess dietary exposure the Agency
considered that these two
isopropylamine salts could be present in
all raw and processed agricultural
commodities. The Agency has estimated
a generic dietary exposure estimate for
an inert ingredient of 0.12 milligrams/
kilogram/day (mg/kg/day). To assure
that the exposure is not underestimated,
it is assumed that the inert ingredients
are used on all crops and 100% of all
crops are ‘‘treated” with the inert
ingredient. The generic dietary exposure
estimate is based on an application rate
of 5 pounds per acre. Information from
the petitioner indicates that the
anticipated use rate of these 2
isopropylamine salts of alkyl C4 and
alkyl Cs_ 1o ethoxyphosphate esters is
expected to be much less than one
pound per acre. The expected dietary
exposure estimate would therefore be
considerably less than 0.024 mg/kg/day.
Given the low levels of exposure and
the low systemic toxicity of these 2
isopropylamine salts of alkyl C4 and
alkyl Cs_ 1o ethoxyphosphate esters, the
concern for risk to human health is low.

2. Drinking water. Based on its
biodegradation models, the Agency
estimated that the time for complete
ultimate biodegradation is weeks to
months. There is also strong to very
strong sorption to soils and sediments.
Due to the strong adherence to soils and
sediments, and ready biodegradation the

substances would only be minimally
available in surface waters. Thus, only
low drinking water exposure is
expected, and the concern for risk to
human health is low.

VI. Cumulative Effects

Section 408 (b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance or tolerance exemption, the
Agency consider “available
information” concerning the cumulative
effects of a particular chemical’s
residues and ““other substances that
have a common mechanism of toxicity.”

Unlike other pesticide chemicals for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity, EPA has not
made a common mechanism of toxicity
finding as to these 2 isopropylamine
salts of alkyl C4 and alkyl Cs_ 10
ethoxyphosphate esters and any other
substances. These 2 isopropylamine
salts of alkyl C4 and alkyl Cs_ 10
ethoxyphosphate esters do not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that these 2
isopropylamine salts of alkyl C4 and
alkyl Cs_ 1o ethoxyphosphate esters have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common
mechanism on EPA’s website at http://
www.epa.gov/pesticides/cumulative/.

VII. Safety Factor for the Protection of
Infants and Children

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the data unless EPA
concludes that a different margin of
safety will be safe for infants and
children. For 2 isopropylamine salts of
alkyl C4 and alkyl Cs_ 10
ethoxyphosphate esters, the SAR did
not identify any concerns for
developmental or reproductive toxicity.
The identified concerns for 2
isopropylamine salts of alkyl C4 and
alkyl Cs_ 1o ethoxyphosphate esters are
corrosion/irritation. EPA has not used a
safety factor analysis to assess the risk.
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For the same reasons a tenfold safety
factor is unnecessary.

VIII. Determination of Safety for U.S.
Population

Based on the information in this
preamble, EPA concludes that there is a
reasonable certainty of no harm from
aggregate exposure to residues of 2
isopropylamine salts of alkyl C4 and
alkyl Cs_ 10 ethoxyphosphate esters, and
that under reasonably foreseeable
circumstances aggregate exposure to 2
isopropylamine salts of alkyl C4 and
alkyl Cs_ 1o ethoxyphosphate esters will
pose no appreciable risk to human
health. Accordingly, EPA finds that
exempting 2-Propanamine, compound
with o-phosphono -o- butoxypoly (oxy-
1,2-ethanediyl) (2:1) (CAS Reg. No.
43140-31-2)and 2-Propanamine,
compounds with polyethylene glycol
dihydrogen phosphate Cg_ 1o- alkyl ether
(2:1) (CAS Reg. No. 431062—72-5) from
the requirement of a tolerance will be
safe for the general population
including infants and children.

IX. Other Considerations
A. Endocrine Disruptors

FQPA requires EPA to develop a
screening program to determine whether
certain substances, including all
pesticide chemicals (both inert and
active ingredients), “may have an effect
in humans that is similar to an effect
produced by a naturally occurring
estrogen, or such other endocrine effect
...” EPA has been working with
interested stakeholders to develop a
screening and testing program as well as
a priority setting scheme. As the Agency
proceeds with implementation of this
program, further testing of these
products, 2 isopropylamine salts of
alkyl C4 and alkyl Cs_ 1o
ethoxyphosphate esters, for endocrine
effects may be required.

B. Analytical Method(s)

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

C. Existing Exemptions

There are no existing tolerances or
tolerance exemptions for these 2
isopropylamine salts of alkyl C4 and
alkyl Cs_ 10 ethoxyphosphate esters.

D. International Tolerances

The Agency is not aware of any
country requiring a tolerance for these 2
isopropylamine salts of alkyl C4 and
alkyl Cs_ 10 ethoxyphosphate esters nor
have any CODEX Maximum Residue

Levels (MRLs) been established for any
food crops at this time.

X. Conclusions

Therefore, an exemption from the
requirement for a tolerance is
established for 2-Propanamine,
compound with a-phosphono -w-
butoxypoly (oxy-1,2-ethanediyl) (2:1)
(CAS Reg. No. 43140-31-2) and 2-
Propanamine, compounds with
polyethylene glycol dihydrogen
phosphate Cs_ 0- alkyl ether (2:1) (CAS
Reg. No. 431062-72-5).

XI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) of the FFDCA, as was
provided in the old FFDCA sections 408
and 409 of the FFDCA. However, the
period for filing objections is now 60
days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2005-0115 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before August 1, 2005.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that

information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit XI.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-2005-0115, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in
ADDRESSES. You may also send an
electronic copy of your request via e-
mail to: opp-docket@epa.gov. Please use
an ASCII file format and avoid the use
of special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
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XII. Statutory and Executive Order
Reviews

This final rule establishes an
exemption from the tolerance
requirement under section 408(d) of the
FFDCA in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this rule has been exempted
from review under Executive Order
12866 due to its lack of significance,
this rule is not subject to Executive
Order 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001). This final rule
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of the FFDCA,
such as the exemption in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5

addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct

relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

XIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 20, 2005.

Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.920, the table is amended by
adding alphabetically the following inert
ingredients to read as follows:

§180.920 Inert ingredients used pre-
harvest; exemptions from the requirement
of a tolerance.

U.S.C. 601 et seq.) do not apply. In effects on tribal governments, on the * * * * *
Inert ingredients Limits Uses
2-Propanamine, compound with o-phosphono -®- butoxypoly (oxy- | Not more than 15% in the formu- | Surfactant
1,2-ethanediyl) (2:1) (CAS Reg. No. 43140-31-2). lated product.
2-Propanamine, compounds with polyethylene glycol dihydrogen | Not more than 15% in the formu- | Surfactant
phosphate Cs_ 10- alkyl ether (2:1) (CAS Reg. No. 431062—-72-5). lated product.




31370

Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/Rules and Regulations

* * * * *

[FR Doc. 05-10845 Filed 5-31-05; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL MARITIME COMMISSION
46 CFR Part 531

Non-Vessel-Operating Common Carrier
Service Arrangements

AGENCY: Federal Maritime Commission.

ACTION: Final rule, technical
amendment.

SUMMARY: In compliance with the
Paperwork Reduction Act, this technical
amendment revises 46 CFR part 531.99
and Form FMC-78 to reflect the Office
of Management and Budget’s current
control number.

DATES: Effective June 1, 2005.
FOR FURTHER INFORMATION CONTACT:

Amy W. Larson, General Gounsel,
Federal Maritime Commission, 800

North Capitol Street, NW., Washington,
DC 20573-0001, (202) 523-5740; Austin
L. Schmitt, Director of Operations,
Federal Maritime Commission, 800 N.
Capitol Street, NW., Washington, DC
20573-0001, (202) 523—-0988.
SUPPLEMENTARY INFORMATION: In
compliance with the Paperwork
Reduction Act, the Federal Maritime
Commission is issuing this technical
revision to 46 CFR 531.99 and Form
FMC-78 to reflect the current Office of
Management and Budget (“OMB”’)
information collection control number
for 46 CFR part 531, reflected in 46 CFR
531.99 and Form FMC-78. The former
OMB control number was 3072-0067,
expiring May 31, 2005. The current
OMB control number is 3072—-0070,
expiring March 31, 2008. This technical
rule makes no other changes to the part.

List of Subjects for 46 CFR Part 531

Exports, Non-vessel-operating
common carriers, Ocean transportation
intermediaries.

m Accordingly, 46 CFR part 531 is
revised as follows:

PART 531—[AMENDED]

m 1. The authority citation for part 531
continues to read as follows:

Authority: 46 U.S.C. app. §1715.

m 2. Revise the last two sentences of
§531.99 to read as follows:

§531.99 OMB control nuumbers assigned
pursuant to the Paperwork Reduction Act.

* * * The valid control number for
this collection of information is 3072—
0070. The valid control number for form
FMC-78 is 3072—-0070.

m 3. In Exhibit 1 to 46 CFR Part 531,
NVOCC Service Arrangement
Registration [Form FMC-78], change the
OMB control number and expiration
date to ““3072-0070” and ‘“March 1,
2008.” Thus Form FMC-78 will read as
follows:

BILLING CODE 6730-01-P
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EXHIBIT 1 - NVOCC SERVICE ARRANGEMENT REGISTRATION [FORM FMC-78]

OMB No. 3072-0070 (exp. date: 3/31/2008) FORM FM C'78

PLEASE TYPE OR PRINT

NVOCC SERVICE ARRANGEMENT REGISTRATION
(SEE ATTACHED INSTRUCTIONS)

1. Organization No.

2. Registrant

Full Legal Name of firm (or individual, if not a firm)

(Doing Business As or Trade Name)

3. a. NVOCC OTI License No. Effective date:
MM/DD/YYYY
OR b. If foreign-based unlicensed NVOCC, provide the following information for
agent for service of process:
Name:
Address:

4. This Registration is: [] Initial [ ] Amendment (Specify change)
5. Headquarters Address

(Number and Street) Telephone
( )

(Number and Street) Fax

(City/State/Zip/Country) (Federal TIN Number, if any) E-Mail (optional)
6. Mailing Address (If different)

c/o name,
Address

Telephone )
Fax )
Email (optional)

7. Person(s) to be granted registration. Please list individual(s) for whom a log-on identifier
is requested. If this is a transfer of log-on, please list the existing name and existing log-on
ID: Name: Existing Log-on:

8. Is the person listed in question 7 a third party? (check one) [] Yes [] No. If yes, a letter
of authority must be submitted with this form.

9.
Signature of Authorized Official Print or type name of Authorized Official
date (MM/DD/YYYY) Title of Authorized Official
FMC USE ONLY
Logon ID Directory DateAsg / / AsgBy

11/04 (rev’'d 12/04){rev’d 3/05)
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Dated: May 26, 2005.
Bryant L. VanBrakle,
Secretary.
[FR Doc. 05—-10922 Filed 5-31-05; 8:45 am)]
BILLING CODE 6730-01-C

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 23, 25, 73, 74, 78, 95,
and 97

[DA 05-1075)
Editorial Modifications of the
Commission’s Rules

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document amends
twelve sections of the Commission’s
Rules by updating the postal address of
the Arecibo Radio Astronomy
Observatory near Arecibo, Puerto Rico.

DATES: Effective April 14, 2005.

FOR FURTHER INFORMATION CONTACT:
Rodney Small, Office of Engineering
and Technology, (202) 418-2452.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order, ET
Docket No. 96—-2, RM-8165, adopted
April 13, 2005 and released April 14,
2005. The full text of this document is
available on the Commission’s Internet
site at http://www.fcc.gov. It is also
available for inspection and copying
during regular business hours in the
FCC Reference Center (Room CY-A257),
445 12th Street, SW., Washington, DC
20554. The full text of this document
also may be purchased from the
Commission’s duplication contractor,
Best Copy and Printing Inc., Portals II,
445 12th St., SW., Room CY-B402,
Washington, DC 20554; telephone (202)
488-5300; fax (202) 488—5563; e-mail
FCC@BCPIWEB.COM.

Summary of the Order

1. In the Order, the Office of the
Managing Director (“OMD”’) amends
twelve sections of the Commission’s
Rules by updating the postal address of
the Arecibo Radio Astronomy
Observatory (“Observatory”’) near
Arecibo, Puerto Rico.

2. In October 1997, the Commission
established a Coordination Zone
covering the islands of Puerto Rico,
Desecheo, Mona, Vieques, and Culebra
within the Commonwealth of Puerto
Rico. The Coordination Zone requires
applicants for new and modified radio
facilities in various communications
services within the Coordination Zone
to provide notification of their proposed

operations to the Observatory at the
time their applications are submitted to
the Commission.

3. On March 4, 2005, Counsel for
Cornell University (“Cornell”’), operator
of the Observatory, informed the
Commission’s Office of Engineering and
Technology (OET) that the postal
address for the Observatory had
changed, and the Post Office is no
longer forwarding mail sent to the old
address listed in the Commission’s
Rules. Accordingly, Counsel for Cornell
requests that the postal address for the
Observatory be amended in all
applicable Commission Rules to
“Interference Office, Arecibo
Observatory, HC3 Box 53995, Arecibo,
Puerto Rico 00612.”

4. Authority for adoption of the
foregoing revisions is contained in 47
CFR 0.231(b).

5. Amending the postal address for
the Observatory in all applicable
Commission rules is ministerial and
does not change the substance of the
rule or any party’s obligations or rights,
and thus can be undertaken under OMD
delegated authority without a notice and
comment period rulemaking. OMD has
examined the entirety of the
Commission’s rules and finds twelve
sections that require amendment to
reflect the Observatory’s new postal
address.

Ordering Clauses

6. Pursuant to section 4(i) and 4(j) of
the Communications Act of 1934, as
amended, 47 U.S.C. 154(i) and 154(j),
and sections 0.11 and 0.231 of the
Commission’s rules, 47 CFR 0.11 and
0.231, the Order and the rules specified
in the Appendix, are amended, effective
April 14, 2005.

List of Subjects
47 CFR Part 1

Postal Service, reporting and
recordkeeping requirements.

47 CFR Parts 23, 25, 73, 74, 78, 95, and
97

Reporting and recordkeeping
requirements.
Federal Communications Commission.
Andrew S. Fishel,
Managing Director.

Rule Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 1, 23,
25, 73, 74, 78, 95 and 97 to read as
follows:

PART 1—PRACTICE AND
PROCEDURE

m 1. The authority citation for part 1
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 154(j),
155, 225, 303(r), 309 and 325(e).

m 2. Section 1.924 is amended by
revising paragraph (d) introductory text
to read as follows:

§1.924 Quiet zones.

* * * * *

(d) Notification to the Arecibo
Observatory. The requirements in this
section are intended to minimize
possible interference at the Arecibo
Observatory in Puerto Rico. Licensees
must make reasonable efforts to protect
the Observatory from interference.
Licensees planning to construct and
operate a new station at a permanent
fixed location on the islands of Puerto
Rico, Desecheo, Mona, Vieques or
Culebra in services in which individual
station licenses are issued by the FCC;
planning to construct and operate a new
station at a permanent fixed location on
these islands that may cause
interference to the operations of the
Arecibo Observatory in services in
which individual station licenses are
not issued by the FCC; or planning a
modification of any existing station at a
permanent fixed location on these
islands that would increase the
likelihood of causing interference to the
operations of the Arecibo Observatory
must notify the Interference Office,
Arecibo Observatory, HC3 Box 53995,
Arecibo, Puerto Rico 00612, in writing
or electronically (e-mail address:
prcz@naic.edu), of the technical
parameters of the planned operation.
Carriers may wish to use the
interference guidelines provided by
Cornell University as guidance in
designing facilities to avoid interference
to the Observatory. The notification
must include identification of the
geographical coordinates of the antenna
location (NAD—-83 datum), the antenna
height, antenna directivity (if any),
proposed channel and FCC Rule Part,
type of emission, and effective isotropic

radiated power.
* * * * *

PART 23—INTERNATIONAL FIXED
PUBLIC RADIOCOMMUNICATION
SERVICES

m 3. The authority citation for part 23
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066, 1082

as amended; 47 U.S.C. 154, 303. Interpret or
apply sec. 301, 48 Stat. 1081; 47 U.S.C. 301.
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m 4. Section 23.20 is amended by
revising paragraph (f) introductory text
to read as follows:

§23.20 Assignment of frequencies.
* * * * *

(f) Any applicant for a new permanent
base or fixed station to be located on the
islands of Puerto Rico, Desecheo, Mona,
Vieques, and Culebra, or for a
modification of an existing
authorization which would change the
frequency, power, antenna height,
directivity, or location of a station on
these islands and would increase the
likelihood of the authorized facility
causing interference, shall notify the
Interference Office, Arecibo
Observatory, HC3 Box 53995, Arecibo,
Puerto Rico 00612, in writing or
electronically, of the technical
parameters of the proposal. Applicants
may wish to consult interference
guidelines, which will be provided by
Cornell University. Applicants who
choose to transmit information
electronically should e-mail to:
prcz@naic.edu.

* * * * *

PART 25—SATELLITE
COMMUNICATIONS

m 5. The authority citation for part 25
continues to read as follows:

Authority: 47 U.S.C. 701-744. Interprets or
applies Sections 4, 301, 302, 303, 307, 309
and 332 of the Communications Act, as
amended. 47 U.S.C. Sections 154(i), 301, 302,
303, 307, 309 and 332, unless otherwise
noted.

m 6. Section 25.203 is amended by
revising paragraph (i) introductory text
to read as follows:

§25.203 Choice of sites and frequencies.
* * * * *

(i) Any applicant for a new permanent
transmitting fixed earth station
authorization to be located on the
islands of Puerto Rico, Desecheo, Mona,
Vieques, and Culebra, or for a
modification of an existing
authorization which would change the
frequency, power, antenna height,
directivity, or location of such station
on these islands and would increase the
likelihood of the authorized facility
causing interference, shall notify the
Interference Office, Arecibo
Observatory, HC3 Box 53995, Arecibo,
Puerto Rico 00612, in writing or
electronically, of the technical
parameters of the proposal. Applicants
may wish to consult interference
guidelines, which will be provided by
Cornell University. Applicants who
choose to transmit information

electronically should e-mail to:

prcz@naic.edu.
* * * * *

PART 73—RADIO BROADCAST
SERVICES

m 7. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

m 8. Section 73.1030 is amended by
revising paragraph (a)(2) introductory
text to read as follows:

§73.1030 Notifications concerning
interference to radio astronomy, research
and receiving installations.

(a] * % %

(2) Any applicant for a new
permanent base or fixed station
authorization to be located on the
islands of Puerto Rico, Desecheo, Mona,
Vieques, and Culebra, or for a
modification of an existing
authorization which would change the
frequency, power, antenna height,
directivity, or location of a station on
these islands and would increase the
likelihood of the authorized facility
causing interference, shall notify the
Interference Office, Arecibo
Observatory, HC3 Box 53995, Arecibo,
Puerto Rico 00612, in writing or
electronically, of the technical
parameters of the proposal. Applicants
may wish to consult interference
guidelines, which will be provided by
Cornell University. Applicants who
choose to transmit information
electronically should e-mail to:
prcz@naic.edu.

* * * * *

PART 74—EXPERIMENTAL RADIO,
AUXILIARY, SPECIAL BROADCAST
AND OTHER DISTRIBUTIONAL
SERVICES

m 9. The authority citation for part 74
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 307, 336(f),
336(h) and 554.

m 10. Section 74.24 is amended by
revising paragraph (j)(1) to read as
follows:

§74.24 Short-term operation.

* * * * *

(j)(1) This paragraph applies only to
operations which will transmit on
frequencies under 15 GHz. Prior to
commencing short-term operation of a
remote pickup broadcast station, a
remote pickup automatic relay station,
an aural broadcast STL station, an aural
broadcast intercity relay station, a TV
STL station, a TV intercity relay station,
a TV translator relay station, a TV

pickup station, or a TV microwave
booster station within the 4-mile (6.4
kilometer) radius Commonwealth of
Puerto Rico Protection Zone (centered
on NAD-83 Geographical Coordinates
North Latitude 18° 20’ 38.28”, West
Longitude 66° 45’ 09.42”), an applicant
must notify the Arecibo Observatory,
located near Arecibo, Puerto Rico.
Operations within the Puerto Rico
Coordination Zone (i.e., on the islands
of Puerto Rico, Desecheo, Mona,
Vieques, or Culebra), but outside the
Protection Zone, whether short term or
long term, shall provide notification to
the Arecibo Observatory prior to
commencing operation. Notification
should be directed to the following:
Interference Office, Arecibo
Observatory, HC3 Box 53995, Arecibo,
Puerto Rico 00612, Tel. (809) 878—2612,
Fax (809) 878-1861, E-mail
prcz@naic.edu.

* * * * *

PART 78—CABLE TELEVISION RELAY
SERVICE

m 11. The authority citation for part 78
continues to read as follows:

Authority: Secs. 2, 3, 4, 301, 303, 307, 308,
309, 48 Stat., as amended, 1064, 1065, 1066,
1081, 1082, 1083, 1084, 1085; 47 U.S.C. 152,
153, 154, 301, 303, 307, 308, 309.

m 12. Section 78.19 is amended by
revising paragraph (c)(2) introductory
text to read as follows:

§78.19 Interference.
* * * * *
(C) * x %

(2) Any applicant for a new
permanent base or fixed station
authorization to be located on the
islands of Puerto Rico, Desecheo, Mona,
Vieques, and Culebra, or for a
modification of an existing
authorization which would change the
frequency, power, antenna height,
directivity, or location of a station on
these islands and would increase the
likelihood of the authorized facility
causing interference, shall notify the
Interference Office, Arecibo
Observatory, HC3 Box 53995, Arecibo,
Puerto Rico 00612, in writing or
electronically, of the technical
parameters of the proposal. Applicants
may wish to consult interference
guidelines, which will be provided by
Cornell University. Applicants who
choose to transmit information
electronically should e-mail to:
prez@naic.edu.

* * * * *



31374

Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/Rules and Regulations

PART 95—PERSONAL RADIO
SERVICES

m 13. The authority citation for part 95
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303.
m 14. Section 95.192 is amended by
revising paragraph (d) introductory text
to read as follows:

§95.192 (FRS Rule 2) Authorized
Locations.
* * * * *

(d) Anyone intending to operate an
FRS unit on the islands of Puerto Rico,
Desecheo, Mona, Vieques, and Culebra
in a manner that could pose an
interference threat to the Arecibo
Observatory, shall notify the
Interference Office, Arecibo
Observatory, HC3 Box 53995, Arecibo,
Puerto Rico 00612, in writing or
electronically, of the location of the
unit. Operators may wish to consult
interference guidelines, which will be
provided by Cornell University.
Operators who choose to transmit
information electronically should e-mail
to: prcz@naic.edu.

* * * * *

m 15. Section 95.206 is amended by
revising paragraph (c) introductory text
to read as follows:

§95.206 (R/C Rule 6) Are there any special
restrictions on the location of my R/C
station?
* * * * *

(c) Anyone intending to operate an R/
C station on the islands of Puerto Rico,
Desecheo, Mona, Vieques, and Culebra
in a manner that could pose an
interference threat to the Arecibo
Observatory shall notify the Interference
Office, Arecibo Observatory, HC3 Box
53995, Arecibo, Puerto Rico 00612, in
writing or electronically, of the location
of the unit. Operators may wish to
consult interference guidelines, which
will be provided by Cornell University.
Operators who choose to transmit
information electronically should e-mail
to: prcz@naic.edu.
* * * * *

m 16. Section 95.405 is amended by
revising paragraph (d) introductory text
to read as follows:

§95.405 (CB Rule 5) Where may | operate
my CB station?
* * * * *

(d) Anyone intending to operate a CB
station on the islands of Puerto Rico,
Desecheo, Mona, Vieques, and Culebra
in a manner that could pose an
interference threat to the Arecibo
Observatory shall notify the Interference
Office, Arecibo Observatory, HC3 Box

53995, Arecibo, Puerto Rico 00612, in
writing or electronically, of the location
of the unit. Operators may wish to
consult interference guidelines, which
will be provided by Cornell University.
Operators who choose to transmit
information electronically should e-mail
to: prcz@naic.edu.

* * * * *

m 17. Section 95.1003 is amended by
revising paragraph (c) introductory text
to read as follows:

§95.1003 Authorized locations.

* * * * *

(c) Anyone intending to operate an
LPRS transmitter on the islands of
Puerto Rico, Desecheo, Mona, Vieques,
and Culebra in a manner that could pose
an interference threat to the Arecibo
Observatory shall notify the Interference
Office, Arecibo Observatory, HC3 Box
53995, Arecibo, Puerto Rico 00612, in
writing or electronically, of the location
of the unit. Operators may wish to
consult interference guidelines, which
will be provided by Cornell University.
Operators who choose to transmit
information electronically should e-mail

to: prcz@naic.edu.
* * * * *

m 18. Section 95.1303 is amended by
revising paragraph (c) introductory text
to read as follows:

§95.1303 Authorized locations.

* * * * *

(c) Anyone intending to operate a
MURS unit on the islands of Puerto
Rico, Desecheo, Mona, Vieques, and
Culebra in a manner that could pose an
interference threat to the Arecibo
Observatory shall notify the Interference
Office, Arecibo Observatory, HC3 Box
53995, Arecibo, Puerto Rico 00612, in
writing or electronically, of the location
of the unit. Operators may wish to
consult interference guidelines, which
will be provided by Cornell University.
Operators who choose to transmit
information electronically should e-mail

to: prcz@naic.edu.
* * * * *

PART 97—AMATEUR RADIO SERVICE

m 19. The authority citation for part 97
continues to read as follows:

Authority: 48 Stat. 1066, 1082, as
amended; 47 U.S.C. 154, 303. Interpret or
apply 48 Stat. 1064—1068, 1081-1105, as
amended; 47 U.S.C. 151-155, 301-609,
unless otherwise noted.

m 20. Section 97.205 is amended by
revising paragraph (h) introductory text
to read as follows:

§97.205 Repeater station.

* * * * *

(h) The provisions of this paragraph
do not apply to repeaters that transmit
on the 1.2 cm or shorter wavelength
bands. Before establishing a repeater
within 16 km (10 miles) of the Arecibo
Observatory or before changing the
transmitting frequency, transmitter
power, antenna height or directivity of
an existing repeater, the station licensee
must give written notification thereof to
the Interference Office, Arecibo
Observatory, HC3 Box 53995, Arecibo,
Puerto Rico 00612, in writing or
electronically, of the technical
parameters of the proposal. Licensees
who choose to transmit information
electronically should e-mail to:
prcz@naic.edu.

* * * * *

[FR Doc. 05-10658 Filed 5—-31-05; 8:45 am)|]
BILLING CODE 6712-01-P

OFFICE OF PERSONNEL
MANAGEMENT

48 CFR Parts 1601, 1602, 1604, 1615,
1631, 1632, 1644, 1646, and 1652

RIN 3206—-AJ20

Federal Employees Health Benefits
Acquisition Regulation: Large Provider
Agreements, Subcontracts, and
Miscellaneous Changes

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing this final
regulation to amend the Federal
Employees Health Benefits Acquisition
Regulation (FEHBAR). It establishes
requirements, including audit, for
Federal Employees Health Benefits
Program (FEHB) experience-rated
carriers’ Large Provider Agreements. It
also modifies the dollar threshold for
review of carriers’ subcontract
agreements; revises the definitions of
Cost or Pricing Data and Experience-rate
to reflect mental health parity
requirements; updates the contract
records retention requirement; updates
the FEHB Clause Matrix; and conforms
subpart and paragraph references to
Federal Acquisition Regulation (FAR)
revisions made since we last updated
the FEHBAR.

DATES: Effective July 1, 2005.
ADDRESSES: This document is available
for viewing at the U.S. Office of

Personnel Management, 1900 E Street,
NW., Washington, DC 20415.
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FOR FURTHER INFORMATION CONTACT:
Anne Easton, Manager, at 202—606—-0770
or e-mail aseaston@opm.gov.

SUPPLEMENTARY INFORMATION: The
primary purpose of this rulemaking is to
provide for additional OPM oversight of
the FEHB Program carriers’ contract
costs that are charged to the
Government. Since the beginning of the
Program, we have maintained oversight
of FEHB carriers’ costs, including
subcontractor costs. We have specified
standard contracting requirements for
review and audit of costs and have
routinely updated our requirements as
necessary. Historically, we have not
considered providers of healthcare
services or supplies to be
subcontractors, as the term is defined in
the Federal Acquisition Regulation
(FAR), because hundreds of thousands
of such agreements between carriers and
providers are in place, and until
recently, the dollar value of each
agreement was relatively small.
However, the healthcare delivery system
has changed and new large healthcare
delivery entities now play a significant
role in the industry. FEHB carriers now
contract with these entities for services
that represent a significant portion of
individual carriers’ total costs charged
to the FEHB Program, and in the
aggregate represent a sizeable portion of
overall Program costs. Because of the
impact of these costs on the FEHB
Program, we are expanding our
oversight in this area. Even though
Large Providers of healthcare services or
supplies are not defined as
subcontractors under the FEHB
Program, these regulatory changes
would bring them under the umbrella of
the FEHBAR and subject them to audit
requirements currently applicable to
carriers and their subcontractors. Some,
but not all, FEHB carriers’ Large
Provider Agreements already provide
for a limited right to audit. We believe
this provision should be in regulation
rather than in individual contracts to
make the context clear and consistent
for all experience-rated carriers by
mirroring the regulatory requirements
for oversight of FEHB subcontracting
arrangements. As with audit findings in
subcontract arrangements, any audit
findings regarding Large Providers
would be referred to the FEHB carrier
holding the Large Provider Agreement.
For FAR audit purposes, we define a
“Large Provider Agreement” as an
agreement between (1) an FEHB carrier,
at least 25 percent of whose total
enrollee contracts are comprised of
FEHB enrollee contracts, and (2) a
provider of services, where the total
costs charged to the FEHB carrier for a

contract term for FEHB members,
including benefits and services, are
reasonably expected to exceed five
percent of the carrier’s total FEHB
benefits costs, or five percent of the
carrier’s total FEHB administrative costs
(where the provider is not responsible
for benefits costs under the agreement).
We will use the FEHB Program Annual
Accounting Statement for the prior
contract year to determine the five
percent threshold.

Large Provider Agreements include
mail order pharmacy services, pharmacy
benefit management services, mental
(behavioral) health and/or substance
abuse management services, preferred
provider organizations (including
organizations that own and/or contract
with direct providers of medical
services and supplies), utilization
review services, and/or large case or
disease management services. Large
Provider Agreements do not include
carriers’ contracts with hospitals.

This regulation requires experience-
rated carriers to meet minimum
notification and information
requirements with respect to any new
procurement, renewal, significant
modification, or option relating to a
Large Provider Agreement. Information
to be provided includes: a description of
the supplies or services required, basis
for reimbursement, reason the proposed
provider was selected, method of
contracting and competition obtained,
methodology used to compute profit,
and provider risk provisions. This new
oversight reflects OPM’s need to be
informed of the types of carriers’ Large
Provider Agreements and their terms
and conditions because of the value and
cost of such agreements to the FEHB
Program. The clause describing the
Large Provider Agreement review
requirement is applicable to Large
Provider Agreements and significant
modifications effective January 1, 2004.
However, to allow for an appropriate
transition period, OPM will apply this
requirement only to those Agreements
and modifications that take effect on or
after 90 days following the effective date
of this final regulation.

This regulation authorizes the
contracting officer to request additional
information after he or she receives the
carrier’s notification and required
information prior to the award of a
Large Provider Agreement, as well as
any time during the performance of the
agreement. The contracting officer will
give the carrier either written comments
on the agreement, or written notice that
there will be no comments. If the
contracting officer provides comments,
the carrier must inform the contracting

officer how it intends to address those
comments.

Under the regulation, Large Providers
must retain and make available for
Government inspection all records
applicable to the carrier’s Large Provider
contractual agreement. The Government
will have audit rights with respect to
Large Provider Agreements that are the
same for all carriers. The contract
clauses at 1652.204—74, Large Provider
Agreements, and 1652.246—70, FEHB
Inspection, contain provisions that
require carriers to insert the applicable
clauses in their Large Provider
Agreements.

This regulation also updates our
policy on FEHB Program subcontracting
consent which previously required
advance approval of carriers’
subcontracts or modifications when the
amount charged to the FEHB Program
was at least $100,000 and at least 25
percent of the total subcontract costs.
Consistent with FAR changes, we are
increasing the threshold to require
advance approval if the amount charged
to the FEHB Program equals or exceeds
$550,000 and is at least 25 percent of
the total subcontract costs. The
regulation also clarifies the cost
components the carrier must consider in
determining the $550,000 threshold.
1644.170, Policy for FEHB Program
subcontracting, has been clarified to
reflect that (a) General Policy and (b)
Consent work together, along with the
FEHB Program Clause Matrix.

We have added a new section to Part
1631, Contract Cost Principles and
Procedures, concerning the inferred
reasonableness of a subcontract’s costs.
If the carrier follows the notification and
consent requirements of 1652.244-70,
Subcontracts, and later obtains the
contracting officer’s consent or
ratification of the subcontract’s costs,
then the reasonableness of the
subcontract’s costs will be inferred.

We have modified the definitions of
Cost or Pricing Data and Experience-rate
to incorporate mental (behavioral)
health benefits capitation rates, thereby
reflecting the implementation of mental
(behavioral) health parity in the FEHB
Program as of the 2001 contract year.
Mental (behavioral) health capitation
rates are considered to be cost or pricing
data and are included as actual paid
claims and administrative expenses in
experience rating.

We have updated the contractor
records retention requirement for carrier
rate submissions, patient claims, Large
Provider Agreements, and subcontracts
to six years. Earlier in the history of the
Program when virtually all records were
maintained in paper format, we
established a requirement for carriers to
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retain claims records for three years and
financial records for five years. Since
electronic data storage significantly
reduces the maintenance burden and
the Program can benefit from having
records available for a slightly longer
period, we have modified and
standardized the records retention
requirement. Carriers’ records are
subject to the Health Insurance
Portability and Accountability Act
(HIPAA) standards for privacy of
individually identifiable health
information.

To conform to current FAR sections,
we have re-designated and/or re-titled
certain sections and references in
FEHBAR Parts 1615, 1632, and 1652. No
material changes were made to these
three Parts. Old FEHBAR 1615.1,
General Requirements for Negotiation, is
retitled “Source Selection Processes and
Techniques.” Old FEHBAR 1615.170,
Negotiation authority, is now Section
1615.070. Old FEHBAR 1615.4,
Solicitations and Receipt of Proposals
and Quotations, is now 1615.2,
Solicitations and Receipt of Proposals
and Information. Old 1615.401,
Applicability, is now 1615.270. Old
FEHBAR 1615.6, Source Selection, is
now 1615.3. Old FEHBAR 1615.602,
Applicability, is now 1615.370. We
moved the provisions in old FEHBAR
Subparts 1615.8, Price Negotiation, and
1615.9, Profit, to Subpart 1615.4,
Contract Pricing, to correspond with the
FAR. We removed and reserved sections
1615.8 and 1615.9 because there are no
longer corresponding references in the
FAR. Old Section 1615.802, Policy, is
now 1615.402, Pricing policy. Old
paragraph 1615.804-70, Certificate of
accurate cost or pricing data for
community-rated carriers, is now
1615.406-2, Certificate of accurate cost
or pricing data for community-rated
carriers. Old paragraph 1615.804-72,
Rate reduction for defective pricing or
defective cost or pricing data, is now
1615.407-1. Old paragraph 1615.805—
70, Carrier investment of FEHB funds, is
now 1615.470. Old paragraph 1615.805—
71, Investment income clause, is now
1615.470-1. Old Section 1615.902,
Policy, is now 1615.404—4, Profit, and
old Section 1615.905, Profit analysis
factors, is now 1615.404-70.

In 1632.170, Recurring premium
payments to carriers, we removed
paragraph (c) relating to the 3-Year
Department of Defense (DoD)
Demonstration Project (10 U.S.C. 1108)
because the term of the demonstration
project expired December 31, 2002.

In 1632.771, Non-commingling of
FEHB Program funds, and 1632.772,
Contract clause, we removed the
incorrect reference to paragraph

1652.232-70 and replaced it with the
reference to 1652.232-72.

We removed the reference to
“1615.804—72" in the introductory text
of “1652.215-70, Rate reduction for
defective pricing or defective cost or
pricing data,” and replaced it with
“1615.407—1.” In the same section, we
removed the reference to ““15.804—
2(a)(1)” and replaced it with “15.403—
4(a)(1).” We also replaced the clause
date with “2003.” In paragraph (a) of the
clause, we replaced “1615.804—70" with
“1615.406—2.” We also removed
paragraph (d) relating to the 3-Year DoD
Demonstration Project (10 U.S.C. 1108)
because the term of the demonstration
project expired December 31, 2002.

In the introductory text of 1652.215—
71, Investment income, we replaced
“1615.805—71" with “1615.470-1.”

In 1652.216-70, Accounting and price
adjustment, we changed the clause date
to “2003” and removed paragraph (c)
because the term of the 3-Year DoD
Demonstration Project (10 U.S.C. 1108)
expired December 31, 2002.

In 1652.216—71, Accounting and
allowable cost, we changed the clause
date to ““2003”’ and removed paragraph
(d) because the term of the 3-Year DoD
Demonstration Project (10 U.S.C. 1108)
expired December 31, 2002.

In 1652.222-70, Notice of significant
events, we revised paragraph (d) of the
clause to increase the threshold for
inserting the clause in the carrier’s
subcontracts and subcontract
modifications.

In 1652.232-70, Payments—
Community-rated contracts, we changed
the clause date to ““2003” and removed
paragraph (f) because the term of the 3-
Year DoD Demonstration Project (10
U.S.C. 1108) expired December 31,
2002.

In 1652.232-71, Payments—
Experience-rated contracts, we changed
the clause date to “2003” and removed
paragraph (f) because the term of the 3-
Year DoD Demonstration Project (10
U.S.C. 1108) expired December 31,
2002.

We updated the FEHB Program Clause
Matrix by removing three clauses that
relate to the Cost Accounting Standards
(FAR 52.230-2, FAR 52.230-3, and FAR
52.230-6) that are waived and no longer
apply.

On August 15, 2003, OPM published
a proposed rule in the Federal Register
(68 FR 48851). OPM received comments
from an association representing fee-for-
service health plans participating in the
FEHB Program, three individual FEHB
fee-for-service health plans, and one
Federal employee union. The fee-for-
service association recommended that
we change the term ‘““Large Provider

Agreements” to ““Managed Care
Agreements’’ because certain preferred
provider organization contractors and
utilization review contractors do not
want to be referred to as health
providers because of liability concerns.
The association also recommended that
we clarify the organizations that would
be considered Large Providers. We
believe the Large Provider definition
adequately reflects our intent but for
clarification, we have added a
representative sample of providers to
the definition of Large Provider
Agreement in FEHBAR 1602.170-15.

The association also commented that
most “Managed Care Agreements” are
price analysis based contracts, not cost
reimbursement contracts, are not subject
to the inclusion of FAR§ 52.215-2,
“Audit and Records—Negotiation”
clause, and the flow down provision to
Large Provider Agreements would not
apply. They stated that the FEHBAR
already contains FEHB Inspection
clauses at 48 CFR 1646.301, 1652.246—
70, for underwriting and administrative
services and recommended that we
revise these clauses to include review of
“Managed Care Agreements”. This
would permit audit of cost analysis
contracts under the Audit and
Records—Negotiation clause, and price
analysis contracts under the FEHB
Inspection clause. We agree with the
association’s comment and have revised
the regulation accordingly. This same
principle applies to both Large Provider
and subcontract arrangements.

The association commented that Large
Provider audit findings should be
treated pursuant to the overpayments
clause of the fee-for-service contract
(§ 2.3(g)) because they are not defective
pricing situations under the Truth in
Negotiations Act (TINA) which calls for
liability to be placed initially on the
prime contractor. We agree these audit
findings are not defective pricing
situations under TINA. However we do
not agree that findings are
overpayments. Rather, we will consider
findings to be unallowable costs to the
contract. The association stated that
they select many vendors using price-
analysis/price reasonableness, including
competitive bidding, which by
definition do not include evaluation of
the underlying costs and profit. They
recommended we revise the subcontract
notification requirement on describing
the vendor’s profit to “only when
applicable”. We believe that this is not
necessary because if there are no costs
or profit to be described, the carrier can
so state.

The association commented that the
additional notice requirements for
subcontracts should be defined more
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narrowly (e.g., when the price change in
the subcontract is above the threshold,
not when the price change plus the
initial price exceeds the threshold). We
believe it is appropriate to review a
subcontract modification that causes the
total outlay for the subcontract to equal
or exceed the $550,000 threshold.

The association stated that the 60-day
advanced notice for subcontract consent
is commercially unworkable. We have
revised the notice period to 30 days for
subcontracts. The association
recommended that the $550,000
threshold be adjusted by the same
amount and at the same time as any
change to the threshold for application
of the “Truth in Negotiations Act”
(TINA). We agree and have made the
appropriate change to the regulation.
The association commented that it did
not think the $550,000 threshold should
apply to evergreen contracts, e.g.,
contracts that renew automatically
unless terminated by one of the parties
and recommended we clarify that
evergreen contracts not be considered
option contracts. We expect advance
notification of any subcontract (initial,
option or evergreen) where the total
price equals or exceeds the $550,000
threshold. Evergreen contracts and
contracts that include an initial contract
term with options for renewal would
meet the requirement for advance
approval when the $550,000 threshold
is expected to be met. For example, if
an initial contract is for $547,000, and
a subsequent year’s option is for $5,000,
OPM would expect to receive a request
for advance approval upon receipt of the
$5,000 option. OPM would need to
obtain copies of both the initial and
option components of the contract to
conduct its review.

The association commented that OPM
eliminated the threshold that the
subcontract amount charged to the
FEHB must be no less that 25 percent
of the subcontract’s cost. We have
restored the 25 percent threshold to the
final regulation. The association
commented that Federal procurement
law does not require TINA’s certified
cost or pricing data to be submitted to
the contracting officer when the
subcontract’s cost is based on adequate
price competition or subcontracts whose
price is set by law or regulation, as well
as those for commercial items. We agree
and have revised the regulation
accordingly.

The association commented that our
proposed regulation appears to require
carriers to comply with the FAR in
conducting subcontracting activities.
The association stated that the FAR’s
contract formation rules are directly
applicable only to the Federal

Government. We disagree and have not
made revisions to the regulation. The
association objected to increasing the
records retention period from three to
six years for patient records and from
five to six years for operations records,
but recommended that any change to
the retention period be made
prospectively. We have maintained the
uniform six year retention period
consistent with existing FAR
requirements, but agree to apply the
requirement prospectively. Further, any
carrier that believes this additional
requirement may increase costs may ask
the contracting officer for consideration
during negotiations on the annual
administrative cost ceiling.

We also received comments from a
large FEHB fee-for-service plan which
agreed with the fee-for-service
association’s comments and made
additional comments of its own. The
plan recommended that we clarify the
definition of Large Provider Agreement
to ensure the requirements applied only
to the plan’s parent association and not
to its individual servicing entities. The
plan further indicated that none of its
servicing entities constitutes 25 percent
of the plan’s enrollment. The Large
Provider Agreement requirement is
intended to apply to carriers’ contracts,
not local plans that serve under an
umbrella arrangement with a carrier.
Therefore, we have clarified the
definition. Further, since the definition
of Large Provider Agreement contains a
25 percent of FEHB enrollment
threshold, none of the individual
servicing entities in the FEHB would be
impacted by our new notice and audit
requirements. This means the Large
Provider Agreement requirement would
apply to such entities as the Blue Cross
and Blue Shield Association’s Federal
Employee Program.

The plan also commented that we
should include the 25 percent threshold
to the flow-down provision at 1652.222—
70, Notice of Significant Events, because
without this clause the plan would be
required to insert the clause into many
subcontracts with minor impact on the
Federal contract. We agree and have
added the 25 percent threshold.

We received comments from two of
the fee-for-service plan’s servicing
entities that stated if the Large Provider
contract auditing requirement was
applied to them individually, it would
be so administratively onerous as to
potentially prohibit their continued
participation in the program. As noted
above, we have clarified the definition.

We also received comments from a
Federal employee union that stated the
definition of Large Provider Agreement
could result in inequitable results. The

union stated that a relatively small
provider could be subject to the
definition merely because its subscriber
base is disproportionately comprised of
FEHB members and a very large insurer
could be excluded because its FEHB
subscribers do not comprise 25 percent
of the plan’s enrollees. The union
recommended that no provider be
considered a Large Provider unless it
has a minimum of $25 million in FEHB
subscriber income and any provider
with $50 million or more of FEHB
subscriber income be considered a Large
Provider. We believe it is reasonable
that we should have input on any Large
Provider contract that affects a large
number of Federal enrollees relative to
the health plan’s commercial business,
regardless of the actual dollar amount of
the contract. On the other hand, we do
not believe that it is reasonable for us
to try and influence a Large Provider
contract where FEHB enrollment
comprises a minor proportion of the
contract’s enrollees, compared to the
health plan’s other commercial
business. The union disagreed with our
newly proposed section 1631.205-81,
Inferred Reasonableness and stated the
clause weakened existing procurement
law. We believe it is in the best interest
of the FEHB Program to provide an
incentive to carriers to obtain advanced
notification of subcontracts. The union
also disagreed with the removal of the
three Cost Accounting Standards
clauses from the FEHB Program Clause
Matrix. The Federal Acquisition
Regulation 30.201-5(b)(2) permits the
head of an agency to waive the Cost
Accounting Standards (CAS) for a
particular contract or subcontract under
exceptional circumstances when
necessary to meet the needs of the
agency. We determined that there are
sufficient reasons and granted waivers
for certain health plans under the FEHB
Program. In October 2002, OPM
determined that it was appropriate to
grant CAS waivers for certain health
plans under the FEHB Program for the
reasons outlined below. First, OPM
determined that the Program has
adequate cost accounting requirements
in its Federal Employees Health Benefits
Acquisition Regulations (FEHBAR),
which supplement the Federal
Acquisition Regulation. The FEHBAR
requires carriers to file annual financial
statements. The carriers, and their third
party servicing agents, must also adhere
to financial and other related standards,
comply with an FEHB Program audit
guide, and submit to audits by
Independent Public Accountants.
Second, because OPM has contracted
with carriers for twenty to forty years,



31378

Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/Rules and Regulations

it has been able to collect extensive data
on each carrier, thus making disclosure
statements superfluous. Their existing
systems are and have been their
benchmarks. Third, the OPM Office of
the Inspector General audits health
carriers on a regular basis; contract
rates, which are negotiated annually, are
subject to adjustment for audit findings.
Fourth, insurance carriers are subject to
State regulatory authorities and must
meet State statutory reserve
requirements in order to conduct
business; in addition, many carriers are
required to submit to State rate setting
procedures. Accordingly, OPM’s
statutory oversight and regulatory
requirements already in place are
sufficient to meet the Government’s
interests in a much less burdensome
way than applying CAS. This new
regulation will enhance the financial
integrity of the Program and
demonstrate to the public and any other
interested parties that accounting
methods and related financial
disclosures by carriers are consistent
with sound business practices.

Collection of Information Requirement

This rulemaking imposes additional
oversight and audit requirements on
individual Federal contractors. The
requirements do not represent routine
information collection. Carriers are
required to provide the information on
an individual case-by-case basis only
when they are initiating a new Large
Provider contract or renewing an
existing contract. It does not impose
information collection and
recordkeeping requirements that meet
the definition of the Paperwork
Reduction Act of 1995’s term
“collection of information”” which
means obtaining, causing to be obtained,
soliciting, or requiring the disclosure to
third parties or the public, of facts or
opinions by or for an agency, regardless
of form or format, calling for either
answers to identical questions posed to,
or identical reporting or recordkeeping
requirements imposed on ten or more
persons, other than agencies,
instrumentalities, or employees of the
United States; or answers to questions
posed to agencies, instrumentalities, or
employees of the United States which
are to be used for general statistical
purposes. Consequently, it need not be
reviewed by the Office of Management
and Budget under the authority of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires agencies to analyze options for
regulatory relief of small businesses. For

purposes of the RFA, small entities
include small businesses, nonprofit
organizations, and government agencies
with revenues of $11.5 million or less in
any one year. This rulemaking affects
FEHB Program experience-rated carriers
and their Large Provider contractual
arrangements which exceed that dollar
threshold. Therefore, I certify that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

Regulatory Impact Analysis

We have examined the impact of this
final rule as required by Executive
Order 12866 (September 1993,
Regulatory Planning and Review), the
RFA (September 16, 1980, Pub. L. 96—
354), section 1102(b) of the Social
Security Act, the Unfunded Mandates
Reform Act of 1995, (Pub. L. 104—4), and
Executive Order 13132. Executive Order
12866 (as amended by Executive Order
13258, which merely assigns
responsibility of duties) directs agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). A regulatory impact
analysis (RIA) must be prepared for
major rules with economically
significant effects ($100 million or more
in any one year). This rule is not
considered a major rule, as defined in
title 5, United States Code, Section
804(2), because we estimate its impact
will only affect FEHB carriers and their
Large Provider Agreements and mirrors
current FEHB Program practice with
regard to carriers’ subcontract
arrangements. Any economic impact
resulting from oversight or audit efforts
would not be expected to exceed the
dollar threshold.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

List of Subjects in 48 CFR Parts 1601,
1602, 1604, 1615, 1631, 1632, 1644,
1646, and 1652

Government employees, Government
procurement, Health insurance,
Reporting and recordkeeping
requirements.
U.S. Office of Personnel Management.
Dan G. Blair,
Acting Director.
m Accordingly, OPM is amending
chapter 16 of title 48 CFR, as follows:

CHAPTER 16—OFFICE OF PERSONNEL
MANAGEMENT FEDERAL EMPLOYEES
HEALTH BENEFITS ACQUISITION
REGULATION
m 1. The authority citation for 48 CFR
parts 1601, 1602, 1604, 1615, 1631, 1632,
1644, 1646, and 1652 continues to read
as follows:

Authority: 5 U.S.C. 8913; 40 U.S.C. 486(c);
48 CFR 1.301.

SUBCHAPTER A—GENERAL

PART 1601—FEDERAL ACQUISITION
REGULATIONS SYSTEM

Subpart 1601.1—Purpose, Authority,
Issuance

1601.105 [Redesignated]

m 2. Section 1601.105 is redesignated as
1601.106.

PART 1602—DEFINITIONS OF WORDS
AND TERMS

Subpart 1602.1—Definitions of FEHB
Program Terms

m 3.In 1602.170-5, paragraph (a) is
revised to read as follows:

1602.170-5 Cost or pricing data.

(a) Experience-rated carriers. Cost or
pricing data for experience-rated
carriers includes:

(1) Information such as claims data;

(2) Actual or negotiated benefits
payments made to providers of medical
services for the provision of healthcare,
such as capitation not adjusted for
specific groups, including mental health
benefits capitation rates, per diems, and
Diagnostic Related Group (DRG)
payments;

(3) Cost data;

(4) Utilization data; and

(5) Administrative expenses and
retentions, including capitated
administrative expenses and retentions.
* * * * *

W 4. Section 1602.170-7 is revised to
read as follows:

1602.170-7 Experience-rate.

Experience-rate means a rate for a
given group that is the result of that
group’s actual paid claims,
administrative expenses (including
capitated administrative expenses),
retentions, and estimated claims
incurred but not reported, adjusted for
benefit modifications, utilization trends,
and economic trends. Actual paid
claims include any actual or negotiated
benefits payments made to providers of
services for the provision of healthcare
such as capitation not adjusted for
specific groups, including mental health
benefits capitation rates, per diems, and
DRG payments.
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m 5. Section 1602.170-15 is added to
read as follows:

1602.170-15 Large Provider Agreement.

(a) Large Provider Agreement means
an agreement between —

(1) An FEHB carrier, at least 25
percent of which total contracts are
FEHB enrollee contracts, and

(2) A vendor of services or supplies
such as mail order pharmacy services,
pharmacy benefit management services,
mental health and/or substance abuse
management services, preferred
provider organization services,
utilization review services, and/or large
case or disease management services.
This representative list includes
organizations that own or contract with
direct providers of healthcare or
supplies, or organizations that process
claims or manage patient care. A
hospital is not considered to be a vendor
for purposes of this chapter.

(i) Where the total costs charged to the
FEHB carrier for a contract term for
FEHB members, including benefits and
services, are reasonably expected to
exceed 5 percent of the carrier’s total
FEHB benefits costs, or

(ii) Where the total administrative
costs charged to the FEHB carrier for the
contract term for FEHB members are
reasonably expected to exceed 5 percent
of the carrier’s total FEHB
administrative costs (applicable to
agreements where the provider is not
responsible for FEHB benefits costs).

(3) As used in this section, the term
“carrier”” does not include local health
plans that serve under an umbrella
arrangement with an FEHB carrier.

(b) The FEHB Program Annual
Accounting Statement for the FEHB
Plan for the prior contract year will be
used to determine the 5 percent
threshold under Large Provider
Agreements.

(c) Large Provider Agreements based
on cost analysis are subject to the
provisions of FAR 52.215-2, “Audit and
Records-Negotiation.”

(d) Large Provider Agreements based
on price analysis are subject to the
provisions of 48 CFR 1646.301 and
1652.246-70.

PART 1604—ADMINISTRATIVE
MATTERS

m 6. Subpart 1604.72 is added to read as
follows:

Subpart 1604.72—Large Provider
Agreements

Sec.

1604.7201 FEHB Program Large Provider
Agreements.

1604.7202 Large Provider Agreement
clause.

Authority: 5 U.S.C. 8913; 40 U.S.C. 486(c);
48 CFR 1.301.

1604.7201 FEHB Program Large Provider
Agreements.

The following provisions apply to all
experience-rated carriers participating
in the FEHB Program:

(a) Notification and information
requirements. (1) All experience-rated
carriers must provide notice to the
contracting officer of their intent to
enter into or to make a significant
modification to a Large Provider
Agreement. Significant modification
means a 20% increase or more in the
amount of the Large Provider
Agreement:

(i) Not less than 60 days before
entering into any Large Provider
Agreement; and

(ii) Not less than 60 days before
exercising renewals or other options, or
making a significant modification.

(2) The carrier’s notification to the
contracting officer must be in writing
and must, at a minimum:

(i) Describe the supplies and/or
services the proposed provider
agreement will require;

(ii) Identify the proposed basis for
reimbursement;

(iii) Identify the proposed provider
agreement, explain why the carrier
selected the proposed provider, and,
where applicable, what contracting
method it used, including the kind of
competition obtained;

(iv) Describe the methodology the
carrier used to compute the provider’s
profit; and, (v) Describe the provider
risk provisions.

(3) The contracting officer may
request from the carrier any additional
information on a proposed provider
agreement and its terms and conditions
prior to a Large Provider award and
during the performance of the
agreement.

(4) Within 30 days of receiving the
carrier’s notification, the contracting
officer will either give the carrier
written comments or written notice that
there will be no comments. If the
contracting officer comments, the carrier
must respond in writing within 10
calendar days and explain how it
intends to address any concerns.

(5) When computing the carrier’s
annual service charge, the contracting
officer will consider how well the
carrier complies with the provisions of
this section, including the advance
notification requirements, as an aspect
of the carrier’s performance factor.

(6) The contracting officer’s review of
any Large Provider agreement, option,
renewal, or modification will not
constitute a determination of the

acceptability of terms or conditions of
any provider agreement or the
allowability of any costs under the
carrier’s contract, nor will it relieve the
carrier of any responsibility for
performing the contract.

(b) Records and inspection. The
carrier must insert in all Large Provider
Agreements the requirement that the
provider will retain and make available
to the Government all records relating to
the agreement as follows:

(1) Records that support the annual
statement of operations—Retain for 6
years after the agreement term ends.

(2) Enrollee records, if applicable—
Retain for 6 years after the agreement
term ends.

(c) Large Provider Agreements based
on cost analysis are subject to the
provisions of FAR 52.215-2, “Audit and
Records-Negotiation.”

(d) Large Provider Agreements based
on price analysis are subject to the
provisions of 48 CFR 1646.301 and
1652.246-70.

1604.7202 Large Provider Agreement
clause.

The contracting officer will insert the
clause set forth at section 1652.204-74
in all experience-rated FEHB Program
contracts.

SUBCHAPTER C—CONTRACTING
METHODS AND CONTRACT TYPES

PART 1615—CONTRACTING BY
NEGOTIATION

m 7. Anew §1615.070 is added
immediately before Subpart 1615.1 to
read as follows:

1615.070 Negotiation authority.
The authority to negotiate FEHB
contracts is conferred by 5 U.S.C. 8902.

m 8. Subpart 1615.1 is revised to read as
follows:

Subpart 1615.1—Source Selection
Processes and Techniques.

1615.170 Applicability.

FAR Subpart 15.1 has no practical
application to the FEHB Program
because prospective contractors
(carriers) are considered for inclusion in
the FEHB Program according to criteria
in 5 U.S.C. chapter 89 and 5 CFR part
890 rather than by competition between
prospective carriers.

m 9. Subpart 1615.2 is added to read as
follows:

Subpart 1615.2—Solicitations and
Receipt of Proposals and Information

1615.270 Applicability.

FAR subpart 15.2 has no practical
application to the FEHB Program
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because OPM does not issue formal
procurement solicitations to health
benefits carriers. Eligible contractors
(i.e., qualified health benefits carriers)
are identified in accordance with 5
U.S.C. 8903. Offerors voluntarily come
forth in accordance with procedures
provided in 5 CFR part 890.

Subpart 1615.6 [Redesignated]

m 10. Subpart 1615.6 is redesignated as
Subpart 1615.3.

1615.202 [Redesignated and amended]

m 10a. Section 1615.602 is redesignated
as 1615.370 and amended by removing
“15.6” and adding in its place “15.3”.

m 11. Subpart 1615.4 isrevised to read as
follows:

Subpart 1615.4—Contract Pricing

Sec.

1615.402 Pricing policy.

1615.404—4 Profit.

1615.404—70 Profit analysis factors.

1615.406—2 Certificate of accurate cost or
pricing data for community-rated
carriers.

1615.407—1 Rate reduction for defective
pricing or defective cost or pricing data.

1615.470 Carrier investment of FEHB funds.

1615.470-1 Investment income clause.

Authority: 5 U.S.C. 8913; 40 U.S.C. 486(c);
48 CFR 1.301.

1615.402 Pricing policy.

Pricing of FEHB contracts is governed
by 5 U.S.C. 8902(i), 5 U.S.C. 8906, and
other applicable law. FAR subpart 15.4
will be implemented by applying its
policies and procedures—to the extent
practicable—as follows:

(a) For both experience-rated and
community-rated contracts for which
the FEHB Program premiums for the
contract term will be less than the
threshold at FAR 15.403—4(a)(1), OPM
will not require the carrier to provide
cost or pricing data in the rate proposal
for the following contract term.

(b) Cost analysis will be used for
contracts where premiums and
subscription income are determined on
the basis of experience rating.

(c)(1) A combination of cost and price
analysis will be used for contracts
where premiums and subscription
income are based on community-rates.
For contracts for which the FEHB
Program premiums for the contract term
will be less than the threshold at FAR
15.403—4(a)(1), OPM will not require the
carrier to provide cost or pricing data.
The carrier is required to submit only a
rate proposal and abbreviated utilization
data for the applicable contract year.
OPM will evaluate the proposed rates by
performing a basic reasonableness test
on the information submitted. Rates

failing this test will be subject to further
review.

(2) For contracts with fewer than
1,500 enrollee contracts for which the
FEHB Program premiums for the
contract term will be at or above the
threshold at FAR 15.403—4(a)(1), OPM
will require the carrier to submit its rate
proposal, utilization data, and the
certificate of accurate cost or pricing
data required in 1615.406-2. In
addition, OPM will require the carrier to
complete the proposed rates form
containing cost and pricing data, and
the Community-Rate Questionnaire, but
will not require the carrier to send these
documents to OPM. The carrier will
keep the documents on file for periodic
auditor and actuarial review in
accordance with 1652.204-70. OPM will
perform a basic reasonableness test on
the data submitted. Rates that do not
pass this test will be subject to further
OPM review.

(3) For contracts with 1,500 or more
enrollee contracts for which the FEHB
Program premiums for the contract term
will be at or above the threshold at FAR
15.403-4(a)(1), OPM will require the
carrier to provide the data and
methodology used to determine the
FEHB Program rates. OPM will also
require the data and methodology used
to determine the rates for the carrier’s
similarly sized subscriber groups. The
carrier will provide cost or pricing data
required by OPM in its rate instructions
for the applicable contract period. OPM
will evaluate the data to ensure that the
rate is reasonable and consistent with
the requirements in this chapter. If
necessary, OPM may require the carrier
to provide additional documentation.

(4) Contracts will be subject to a
downward price adjustment if OPM
determines that the Federal group was
charged more than it would have been
charged using a methodology consistent
with that used for the similarly-sized
subscriber groups (SSSGs). Such
adjustments will be based on the lower
of the two rates determined by using the
methodology (including discounts) the
carrier used for the two SSSGs.

(5) FEHB Program community-rated
carriers will comply with SSSG criteria
provided by OPM in the rate
instructions for the applicable contract
period.

(d) The application of FAR
15.402(b)(2) should not be construed to
prohibit the consideration of preceding
year surpluses or deficits in carrier-held
reserves in the rate adjustments for
subsequent year renewals of contracts
based, in whole or in part, on cost
analysis.

1615.404-4 Profit.

(a) When the pricing of FEHB Program
contracts is determined by cost analysis,
OPM will determine the profit or fee
prenegotiation objective (service charge)
portion of the contracts by use of a
weighted guidelines structured
approach. The service charge so
determined will be the total service
charge that may be negotiated for the
contract and will encompass any service
charge (whether entitled service charge,
profit, fee, contribution to reserves or
surpluses, or any other title) that may
have been negotiated by the prime
contractor with any subcontractor or
underwriter.

(b) OPM will not guarantee a
minimum service charge.

1615.404-70 Profit analysis factors.

(a) OPM contracting officers will
apply a weighted guidelines method in
developing the service charge
prenegotiation objective for FEHB
Program contracts. The following
factors, as defined in FAR 15.404—4(d),
will be applied to projected incurred
claims and allowable administrative
expenses:

(1) Contractor performance. OPM will
consider such elements as the accurate
and timely processing of benefit claims
and the volume and validity of disputed
claims as measures of economical and
efficient contract performance. This
factor will be judged apart from the
contractor’s basic responsibility for
contract performance and will be a
measure of the extent and nature of the
contractor’s contribution to the FEHB
Program through the application of
managerial expertise and effort.
Evidence of effective contract
performance will receive a plus weight,
and poor performance or failure to
comply with contract terms and
conditions a negative weight.
Innovations of benefit to the FEHB
Program will generally result in a
positive weight; documented inattention
or indifference to cost control will
generally result in a negative weight.

(2) Contract cost risk. In assessing the
degree of cost responsibility and
associated risk assumed by the
contractor as a factor to be considered
in negotiating profit, OPM will consider
such underwriting elements as the
availability of margins, group size,
enrollment demographics and
fluctuation, and the probability of
conversion and adverse selection, as
well as the extent of financial assistance
the carrier renders to the contract.
However, the “loss carry forward basis”
of experience-rated group insurance
practices, which mitigates contract risk,
will likely serve to diminish this profit
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analysis factor in an overall
determination of profit. This factor is
intended to provide profit opportunities
commensurate with the contractor’s
share of cost risks only, taking into
account elements such as the adequacy
and reliability of data for estimating
costs.

(3) Federal socioeconomic programs.
OPM will consider documented
evidence of successful, contractor-
initiated efforts to support Federal
socioeconomic programs such as drug
and substance abuse deterrents and
concerns of the type enumerated in FAR
15.404—4(d)(iii), as a factor in
negotiating profit. This factor will be
assessed by considering the quality of
the contractor’s policies and procedures
and the extent of unusual effort or
achievement demonstrated. Evidence of
effective support of Federal
socioeconomic programs will receive a
positive weight; poor support will
receive a negative weight.

(4) Capital investments. This factor is
generally not applicable to FEHB
Program contracts because facilities
capital cost of money may be an
allowable administrative expense.
Generally, this factor will be given a
weight of zero. However, special
purpose facilities or investment costs of
direct benefit to the FEHB Program that
are not recoverable as allowable or
allocable administrative expenses may
be taken into account in assigning a
positive weight.

(5) Cost control. OPM will consider
contractor-initiated efforts such as
improved benefit design, cost-sharing
features, innovative peer review, or
other professional cost containment
efforts as a factor in negotiating profit.
OPM will use this factor to reward
contractors with additional profit
opportunities for self-initiated efforts to
control contract costs.

(6) Independent development. OPM
will consider any profit opportunities
that may be directly related to relevant
independent efforts such as the
development of a unique and enhanced
customer support system that is of
demonstrated value to the FEHB
Program and for which developmental
costs have not been recovered directly
or indirectly through allowable
administrative expenses. OPM will use
this factor to provide additional profit
opportunities based upon an assessment
of the contractor’s investment and risk
in developing techniques, methods, and
practices having viability to the program
at large. OPM will not consider
improvements and innovations
recognized and rewarded under any of
the other profit factors.

(b) The following weight ranges for
each factor are used in the weighted
guidelines approach:

Profit factor We(lggsc?nqg)]es
1. Contractor performance .... | —.2to + .45
2. Contract cost risk* ............ +.02 to + .2
3. Federal socioeconomic —.05to0 + .05

programs.

4. Capital investments .. ..|0to+.02
5. Cost control ......cccceeeeeeenns Oto+ .35
6. Independent development | O to + .03

*The contract cost risk factor is subdivided
into two parts: group size (.02 to .10) and
other risk elements (0 to .10). With respect
to the group size element, subweights should
be assigned as follows:

Enroliment (‘\)lg?é%m)
10,000 or less ..... .06 to .10
10,001-50,000 .... .05 to .09
50,001-200,000 .. .04 to .07
200,001-500,000 ... .03 to .06
500,001 and over ... .02 to .04

1615.406-2 Certificate of accurate cost or
pricing data for community-rated carriers.

The contracting officer will require a
carrier with a contract meeting the
requirements in 1615.402(c)(2) or
1615.402(c)(3) to execute the Certificate
of Accurate Cost or Pricing Data
contained in this section. A carrier with
a contract meeting the requirements in
1615.402(c)(2) will complete the
Certificate and keep it on file at the
carrier’s place of business in accordance
with 1652.204-70. A carrier with a
contract meeting the requirements in
1615.402(c)(3) will submit the
Certificate to OPM along with its rate
reconciliation, which is submitted
during the first quarter of the applicable
contract year.

Certificate of Accurate Cost or Pricing Data
for Community-Rated Carriers

This is to certify that, to the best of my
knowledge and belief: (1) The cost or pricing
data submitted (or, if not submitted,
maintained and identified by the carrier as
supporting documentation) to the
Contracting officer or the Contracting
officer’s representative or designee, in
support of the *FEHB Program rates
were developed in accordance with the
requirements of 48 CFR Chapter 16 and the
FEHB Program contract and are accurate,
complete, and current as of the date this
certificate is executed; and (2) the
methodology used to determine the FEHB
Program rates is consistent with the
methodology used to determine the rates for
the carrier’s Similarly Sized Subscriber
Groups.

Firm:

Name:

Signature:

Date of Execution:

*Insert the year for which the rates apply.
Normally, this will be the year for which the
rates are being reconciled.

(End of Certificate)

1615.407-1 Rate reduction for defective
pricing or defective cost or pricing data.
The clause set forth in section
1652.215—70 will be inserted in FEHB
Program contracts, at or above the
threshold in FAR 15.403—4(a)(1), that
are based on a combination of cost and
price analysis (community-rated).

1615.470 Carrier investment of FEHB
funds.

(a) Except for contracts based on a
combination of cost and price analysis
(community-rated), the carrier is
required to invest and reinvest all funds
on hand, including any attributable to
the special reserve or the reserve for
incurred but unpaid claims, exceeding
the funds needed to discharge promptly
the obligations incurred under the
contract.

(b) The carrier is required to credit
income earned from its investment of
FEHB funds to the special reserve on
behalf of the FEHB Program. If a carrier,
for any reason, fails to invest excess
FEHB funds or to credit any income due
to the contract, it will return or credit
any investment income lost to OPM or
the special reserve.

(c) Investment income. Investment
income is the net amount earned by the
carrier after deducting investment
expenses.

1615.470-1 Investment income clause.

The clause set forth in 1652.215-71
will be inserted in all FEHB contracts
based on cost analysis.

Subpart 1615.8 [Removed and
Reserved]

m 12. Subpart 1615.8 is removed and
reserved.

Subpart 1615.9 [Removed and
Reserved]

m 13. Subpart 1615.9 is removed and
reserved.

m 14. Subpart 1615.70 is added to read as
follows:

Subpart 1615.70—Audit and Records—
Negotiation

1615.7001 Audit and records.

The Contracting officer will modify
52.215-2 in all FEHB Program
experience-rated contracts by amending
paragraph (g) of that section to replace
the words “exceed the simplified
acquisition threshold” with “equals or
exceeds $550,000.” This amount shall
be adjusted by the same amount and at
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the same time as any change to the
threshold for application of the Truth in
Negotiations Act pursuant to 41 U.S.C.
254b(a)(7).

SUBCHAPTER E—GENERAL
CONTRACTING REQUIREMENTS

PART 1631—CONTRACT COST
PRINCIPLES AND PROCEDURES

Subpart 1631.2—Contracts With
Commercial Organizations

m 15. Anew 1631.205-81 is added to
Subpart 1631.2 to read as follows:

1631.205-81 Inferred reasonableness.

If the carrier follows the notification
and consent requirements of paragraphs
(a), (b) and (c) of 1652.244-70, and
subsequently obtains the Contracting
officer’s consent or ratification, then the
reasonableness of the subcontract’s costs
shall be inferred.

PART 1632—CONTRACT FINANCING

Subpart 1632.1—General

1632.170 [Amended]
m 16.In 1632.170, remove paragraph (c).

Subpart 1632.7—Contract Funding

1632.771 [Amended]

m 17.In 1632.771 paragraph (d), remove
“1652.232—70" and add in its place
1652.232-72.”

1632.772 [Amended]

m 18.In 1632.772, remove “1652.232—
70" and add in its place “1652.232-72.”

SUBCHAPTER G—CONTRACT
MANAGEMENT

PART 1644—SUBCONTRACTING
POLICIES AND PROCEDURES

Subpart 1644.1—General

m 19. Section 1644.170 is revised to read
as follows:

1644.170 Policy for FEHB Program
subcontracting.

(a) General policy. Carriers shall
follow appropriate procurement
procedures that comply with the FAR
policies and procedures relating to
competition and contract pricing for the
acquisition of both commercial and non-
commercial items.

(b) Consent. For all experience-rated
contracts, carriers will notify the
Contracting officer in writing at least 30
days in advance of entering into any
subcontract or subcontract modification,
or as otherwise specified by the
contract, if: the amount of the
subcontract or the amount of the

subcontract and modification charged to
the FEHB Program equals or exceeds
$550,000 and is at least 25 percent of
the total subcontract’s costs. The
amount of the dollar charge to the FEHB
Program shall be adjusted by the same
amount and at the same time as any
change to the threshold for application
of the Truth in Negotiations Act
pursuant to 41 U.S.C. 254b(a)(7). Failure
to provide advance notice may result in
a Contracting officer’s disallowance of
subcontract costs or a penalty when
considering the performance aspect of
the carriers’ service charge.

(1) All subcontracts or subcontract
modifications that equal or exceed the
threshold are subject to audit under
FAR 52.215-2 “Audit and Records-
Negotiations” if based on cost analysis,
and subject to the provisions of 48 CFR
1646.301 and 1652.246-70 “FEHB
Inspection” if based on price analysis.

(2) In determining whether the
amount chargeable to the FEHB Program
contract for a given subcontract or
modification equals or exceeds the
$550,000 threshold, the following rules
apply:

(i) For initial advance notification, the
carrier shall provide the total cost/price
for the base year.

(ii) The carrier shall provide advance
notification of any modifications,
options, including quantity or service
options and option periods, and
renewals of “‘evergreen contracts” that
cause the total price to equal or exceed
the threshold. OPM’s review will be of
the modification(s), itself, but
documentation for the original
subcontract will be required to perform
the review.

(iii) The $550,000 threshold will be
adjusted by the same amount and at the
same time as any change to the
threshold for application of the Truth in
Negotiations Act.

PART 1646—QUALITY ASSURANCE

Subpart 1646.2—Contract Quality
Requirements

m 20. Subpart 1646.2—Contract Quality
Requirements is revised as follows:

Subpart 1646.2—Contract Quality
Requirements

1646.201 Contract Quality Policy.

(a) This section prescribes general
policies and procedures to ensure that
services acquired under the FEHB
contract conform to the contract’s
quality and audit requirements.

(b) OPM will periodically evaluate the
contractor’s system of internal controls
under the quality assurance program
required by the contract and will

acknowledge in writing whether or not
the system is consistent with the
requirements set forth in the contract.
After the initial review, subsequent
reviews may be limited to changes in
the contractor’s internal control
guidelines. However, a limited review
does not diminish the contractor’s
obligation to apply the full internal
control system.

(c) OPM will issue specific quality
performance standards for the FEHB
contracts and will inform carriers of the
applicable standards prior to
negotiations for the contract year. OPM
will benchmark its standards against
standards generally accepted in the
insurance industry. The contracting
officer may authorize nationally
recognized standards to be used to
fulfill this requirement. FEHB carriers
will comply with the performance
standards issued by OPM.

(d) In addition to reviewing carriers’
quality assurance programs, OPM will
periodically audit contractors,
subcontractors and Large Providers’
books and records to assure compliance
with FEHB law, regulations, and the
contract.

SUBCHAPTER H—CLAUSES AND FORMS
PART 1652—CONTRACT CLAUSES

Subpart 1652.2—Texts of FEHB
Clauses

W 21. Section § 1652.204—70 is revised to
read as follows:

1652.204-70 Contractor records retention.

As prescribed in 1604.705 the
following clause will be inserted in all
FEHB Program contracts.

Contractor Records Retention (Jan 2004)

Notwithstanding the provisions of Section
5.7 (FAR 52.215-2(f)) “Audit and Records—
Negotiation” the carrier will retain and make
available all records applicable to a contract
term that support the annual statement of
operations and, for contracts that equal or
exceed the threshold at FAR 15.403—4(a)(1),
the rate submission for that contract term for
a period of six years after the end of the
contract term to which the records relate.
This includes all records of Large Provider
Agreements and subcontracts that equal or
exceed the threshold requirements. In
addition, individual enrollee and/or patient
claim records will be maintained for six years
after the end of the contract term to which
the claim records relate. This clause is
effective prospectively as of the 2004 contract
year.

(End of Clause)

m 22. Section 1652.204—74 is added to
read as follows:
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1652.204-74 Large provider agreements.

As prescribed by 1604.7202, the
contracting officer will insert the
following clause in all FEHB Program
contracts based on cost analysis
(experience-rated):

Large Provider Agreements (Jan 2004)

(a) Notification and Information
Requirements. (1) The experience-rated
Carrier must provide notice to the contracting
officer of its intent to enter into or to make
a significant modification of a Large Provider
Agreement:

(i) Not less than 60 days before entering
into any Large Provider Agreement; and

(ii) Not less than 60 days before exercising
a renewal or other option, or significant
modification to a Large Provider Agreement,
when such action would result in total costs
to the FEHB Program of an additional 20
percent or more above the existing contract.
This amount shall be adjusted by the same
amount and at the same time as any change
to the threshold for application of the Truth
in Negotiations Act pursuant to 41 U.S.C.
254b(a)(7). However, if a carrier is exercising
a simple renewal or other option
contemplated by a Large Provider Agreement
that OPM previously reviewed, and there are
no significant changes, then a statement to
the effect that the renewal or other option is
being exercised along with the dollar amount
is sufficient notice.

(2) The carrier’s notification to the
contracting officer must be in writing and
must, at a minimum:

(i) Describe the supplies and/or services
the proposed provider agreement will
require;

(ii) Identify the proposed basis for
reimbursement;

(iii) Identify the proposed provider
agreement, explain why the carrier selected
the proposed provider, and what contracting
method it used, where applicable, including
the kind of competition obtained;

(iv) Describe the methodology the carrier
used to compute the provider’s profit; and,

(v) Describe provider risk provisions.

(3) The Contracting officer may request
from the carrier any additional information
on a proposed provider agreement and its
terms and conditions prior to a provider
award and during the performance of the
agreement.

(4) Within 30 days of receiving the carrier’s
notification, the Contracting officer will give
the carrier either written comments or
written notice that there will be no
comments. If the Contracting officer
comments, the carrier must respond in
writing within 10 calendar days, and explain
how it intends to address any concerns.

(5) When computing the carrier’s service
charge, the Contracting officer will consider
how well the carrier complies with the
provisions of this section, including the
advance notification requirements, as an
aspect of the carrier’s performance factor.

(6) The Gontracting officer’s review of any
Large Provider Agreement, option, renewal,
or modification will not constitute a
determination of the acceptability of the
terms and conditions of any provider
agreement or of the allowability of any costs

under the carrier’s contract, nor will it relieve
the carrier of any responsibility for
performing the contract.

(b) Records and Inspection. The carrier
must insert in all Large Provider Agreements
the requirement that the provider will retain
and make available to the Government all
records relating to the agreement that support
the annual statement of operations and
enrollee records—Retain for 6 years after the
agreement term ends.

(c) Audit and Records—Negotiation. The
provisions of FAR 52.215-2, “Audit and
Records—Negotiation,” when required, or
FEHBAR 1652.246-70, “FEHB Inspection”
apply to all experience-rated Carriers’ Large
Provider Agreements. The Carrier will insert
the clauses at FAR 52.215-2, when
applicable, or FEHBAR 1652.246-70 in all
Large Provider Agreements. In FAR 52.215—
2 the carrier will substitute:

(1) The term “Large Provider” for the term
“Contractor”” throughout the clause, and

(2) The term ““Large Provider Agreement”
for the term “Subcontracts” in paragraph (g)
of FAR 52.215-2. The term ““Contracting
officer” will mean the FEHB Program
Contracting officer at OPM. The carrier will
be responsible for ensuring the Large
Provider complies with the provisions set
forth in the clause.

(d) Prohibited Agreements. No provider
agreement made under this contract will
provide for payment on a cost-plus-a-
percentage-of-cost basis.

(e) The carrier will insert this clause,
1652.204-74, in all Large Provider
Agreements.

(End of Clause)

1652.215-70 (Amended)

m 23. Amend Section 1652.215-70 as
follows:

m A. In the introductory text of section
1652.215-70, remove “1615.804-72"
and add in its place “1615.407—1"" and
remove ‘“15.804—2(a)(1)” and add in its
place “15.403—4(a)(1)”.

m B. In the clause title, remove “JAN
2000 and add in its place “JAN 2004”.
m C. In paragraph (a)(1) of the clause
remove “1615.804—70"" and add in its
place “1615.406—2" and

m D. Remove paragraph (d).

1652.215-71 [Amended]

m 24. In the introductory text of section
1652.215-71, remove “1615.805-71"
and add in its place “1615.470-1".

1652.216-70 [Amended]

m 25. In Section 1652.216-70,

m A. Remove “JAN 2000” in the clause
title and add in its place “JAN 2003” and
m B. Remove paragraph (c) of the clause.

1652.216-71 [Amended]

m 26.In 1652.216-71:

m A. Remove “JAN 2000” in the clause
title and add in its place “JAN 2003 and
m B. Remove paragraph (d) of the clause.

m 27.In the clause in section 1652.222—
70, the clause heading and paragraph (d)
are revised to read as follows:

1652.222-70 Notice of Significant Events.

* * * * *

Notice of Significant Events (Jan 2001)

* * * * *

(d) The carrier will insert this clause in any
subcontract or subcontract modification if the
amount of the subcontract or modification
charged to the FEHB Program (or in the case
of a community-rated carrier, applicable to
the FEHB Program) equals or exceeds
$550,000 and is at least 25 percent of the
total subcontract cost. The amount of the
dollar charge to the FEHB Program shall be
adjusted by the same amount and at the same
time as any change to the threshold for
application of the Truth in Negotiations Act
pursuant to 41 U.S.C. 254b(a)(7).

(End of Clause)

m 28. Section 1652.244-70 is revised to
read as follows:

1652.244-70 Subcontracts.

As prescribed in section 1644.270, the
following clause will be inserted in all
FEHB Program contracts based on cost
analysis (experience-rated):

Subcontracts (Jan 2004)

(a) The carrier will notify the Contracting
officer in writing at least 30 days in advance
of entering into any subcontract or
subcontract modification, or as otherwise
specified by this contract, if the amount of
the subcontract or modification charged to
the FEHB Program equals or exceeds
$550,000 and is at least 25 percent of the
total subcontract cost. The amount of the
dollar charge to the FEHB Program shall be
adjusted by the same amount and at the same
time as any change to the threshold for
application of the Truth in Negotiations Act
pursuant to 41 U.S.C. 254b(a)(7). Failure to
provide advance notice may result in a
Contracting officer’s disallowance of
subcontract costs or a penalty in the
performance aspect of the carrier’s service
charge. In determining whether the amount
chargeable to the FEHB Program contract for
a given subcontract or modification equals or
exceeds the $550,000 threshold, the
following rules apply:

(1) For initial advance notification, the
carrier shall add the total cost/price for the
base year and all options, including quantity
or service options and option periods.

(2) For contract modifications, options
and/or renewals (e.g. evergreen contracts) not
accounted for in paragraph (a)(1) of this
clause, the carrier shall provide advance
notification if they cause the total price to
equal or exceed the threshold. OPM’s review
will be of the modification(s), itself, but
documentation for the original subcontract
will be required to perform the review. The
$550,000 threshold will be adjusted by the
same amount and at the same time as any
change to the threshold for application of the
Truth in Negotiations Act. All subcontracts
or subcontract modifications that equal or
exceed the threshold are subject to audit
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under FAR 52.215-2 “Audit and Records—
Negotiations” if based on cost analysis or 48
CFR 1646.301 and 1552.246-70 “FEHB
Inspection” if based on price analysis.

(b) The advance notification required by
paragraph (a) of this clause will include the
information specified below:

(1) A description of the supplies or services
to be subcontracted;

(2) Identification of the type of subcontract
to be used;

(3) Identification of the proposed
subcontractor and an explanation of why and
how the proposed subcontractor was
selected, including the competition obtained;

(4) The proposed subcontract price and the
carrier’s cost or price analysis;

(5) The subcontractor’s current, complete,
and accurate cost or pricing data and a
Certificate of Current Cost or Pricing Data
must be submitted to the Contracting officer
if required by law, regulation, or other
contract provisions.

(6) (Reserved)

(7) A negotiation memorandum
reflecting—

(i) The principal elements of the
subcontract price negotiations;

(ii) The most significant consideration
controlling establishment of initial or revised
prices;

(iii) An explanation of the reason cost or
pricing data are not required, if the carrier
believes that cost or pricing data are not
required.

(iv) The extent, if any, to which the carrier
did not rely on the subcontractor’s cost or
pricing data in determining the price
objective and in negotiating the final price;

(v) The extent, if any, to which it was
recognized in the negotiation that the
subcontractor’s cost or pricing data were not
accurate, Complete, or current; the action
taken by the carrier and the subcontractor;
and the effect of any such defective data on
the total price negotiated;

(vi) The reasons for any significant
difference between the carrier’s price
objective and the price negotiated; and

(vii) A complete explanation of the
incentive fee or profit plan, when incentives
are used. The explanation will identify each
critical performance element, management
decisions used to quantify each incentive
element, reasons for the incentives, and a
summary of all trade-off possibilities
considered.

(c) The carrier will obtain the Contracting
officer’s written consent before placing any
subcontract for which advance notification is
required under paragraph (a) of this clause.
However, the Contracting officer may ratify

in writing any such subcontract for which
written consent was not obtained.
Ratification will constitute the consent of the
Contracting officer.

(d) The Contracting officer may waive the
requirement for advance notification and
consent required by paragraphs (a), (b) and
(c) of this clause where the carrier and
subcontractor submit an application or
renewal as a contractor team arrangement as
defined in FAR Subpart 9.6 and—

(1) The Contracting officer evaluated the
arrangement during negotiation of the
contract or contract renewal; and

(2) The subcontractor’s price and/or costs
were included in the Plan’s rates that were
reviewed and approved by the Contracting
officer during negotiation of the contract or
contract renewal.

(e) If the carrier follows the notification
and consent requirements of paragraphs (a),
(b) and (c) of this clause and subsequently
obtains the Contracting officer’s consent or
ratification, then the reasonableness of the
subcontract’s costs will be inferred as
provided for in 1631.205-81. However,
consent or ratification by the Contracting
officer will not constitute a determination:

(1) Of the acceptability of any subcontract
terms or conditions;

(2) Of the allowability of any cost under
this contract; or

(3) That the carrier should be relieved of
any responsibility for performing this
contract.

(f) No subcontract placed under this
contract will provide for payment on a cost-
plus-a-percentage-of-cost basis. Any fee
payable under cost reimbursement type
subcontracts will not exceed the fee
limitations in FAR 15.404—4(c)(4)(i). Any
profit or fee payable under a subcontract will
be in accordance with the provision of
Section 3.7, Service Charge.

(g) The carrier will give the Contracting
officer immediate written notice of any
action or suit filed and prompt notice of any
claim made against the carrier by any
subcontractor or vendor that, in the opinion
of the carrier, may result in litigation related
in any way to this contract with respect to
which the carrier may be entitled to
reimbursement from the Government.

(End of Clause)

m 29. Section 1652.246-70 is revised to
read as follows:

1652.246-70 FEHB Inspection.

As prescribed in 1646.301, the
following clause will be inserted in all
FEHB contracts:

FEHB Inspection (Jan 2004)

(a) The Contracting officer, or an
authorized representative of the Contracting
officer, has the right to inspect or evaluate
the work performed or being performed
under the contract, and the premises where
the work is being performed, at all reasonable
times and in a manner that will not
unreasonably delay the work.

(b) The Contractor shall maintain and the
Contracting officer, or an authorized
representative of the Contracting officer, shall
have the right to examine and audit all books
and records relating to the contract for
purposes of the Contracting officer’s
determination of the carrier’s subcontractor
or Large Provider’s compliance with the
terms of the contract, including its payment
(including rebate and other financial
arrangements) and performance provisions.
The Contractor shall make available at its
office at all reasonable times those books and
records for examination and audit for the
record retention period specified in the
Federal Employees Health Benefits
Acquisition Regulation (FEHBAR), 48 CFR
1652.204-70. This subsection is applicable to
subcontract and Large Provider Agreements
with the exception of those that are subject
to the “Audits and Records—Negotiation”
clause, 48 CFR 52.215-2.

(c) If the Contracting officer, or an
authorized representative of the Contracting
officer, performs inspection, audit or
evaluation on the premises of the carrier, the
subcontractor, or the Large Provider, the
carrier shall furnish or require the
subcontractor or Large Provider to furnish all
reasonable facilities for the same and
convenient performance of these duties.

(d) The carrier shall insert this clause,
including this subsection (d), in all
subcontracts for underwriting and claim
payments and administrative services and in
all Large Provider Agreements and shall
substitute “contractor’” “Large Provider,” or
other appropriate reference for the term
“carrier.”

(End of clause)

Subpart 1652.3—-FEHB Clause Matrix

m 30. In section 1652.370, the FEHB
Clause Matrix, is revised to read as
follows:

1652.370 Use of the Matrix.

* * * * *

BILLING CODE 6325-39-P



31385

Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/Rules and Regulations

1 W suoisuad uey] J18yi0 (gHd) siaueg Juswalalisod 1o} Sueld Jo juawisnipy Jo uoisionay (Dgov'st Wvd | gL-G12'2S HVA
N v Kouop 40 1509 [ejde) samioeS JO JOAIBAL (N80Y'SL YVH | £1-G12'2S Yv4

1 W Asuop 4o 1509 [ende san|ioe (W8oY'SH HVH | 91-G12'2S YV

1 W SUOISIBABY J8SSY pue sjuawisnipy uoisuad (6)goy'St UV | Si-Glg'gs Hvd

N W ejeq buiond 101500 Jopenuodans | (P)8OY'SL HYH | 21-GL2'es Hv4

1 W ejeQ buioud 10 1500 8AR08}8( 10} UORONPaY doUd (A80Y'SL HY4 | 01-G12'2S Hv4

n n v uonenobaN—sp102aYy @ 1PNy (@)602°S1 Hv4 ¢-Glees uvd

Juswiegeq

1 1 W Jo} pasodoud Jo ‘pepuadsng ‘pasiegaq SI010BAU0D YU Bunoenuodgng usym 1saIsiu] SJUsWUIBA0L) ay; Bulosioid (Q)607'6 HV4 9-60¢°2S Hvd

N " sjuawaaliby Japinold abie 202091 v.-¥02'299}

1 1 W JaquinN uonedyuap) Jehedxe | 0.6'¥091 €/-v02°¢S9t

1 1 W swie|D paindsiq Jo maiAsY HNOD/SWIELD euag yyeaH buliy L0LLY091 ¢/-¥02'¢s9l

N N W sjijouag JO UONBUIPI00) 1002709} 1/-¥022s91

1 1 W uonualey SpI09aY JOJOBJUOD G0L¥091 0,-¥02'299t

1 1 W Buisiuanpy Jrejun Jo ‘eandeoaq ‘Buipesysiy €002-€09} 0/-€02°2591

1 1 W SUOljOBSUBI| |BIapa4 Ulela) 99uanjjuj 0} sjuswAed uo uonejwr (9)808°¢ Hv4 ¢1-€02'2S Jvd

1 1 W $8INPad0.d HOBQHIIN-HuY €-20G°€ Hvd /-€02°2S Hv4d

1 1 W s984 Juabunuo) jsuieby jueusro) y0¥'€ "v4d §-€02°¢S Hv4d

. L " saninjesn) 202’ Hvd €-€02°2¢S "v4d

s N " suoniuyeg 10g'C ’vd 1-202°2G "v4d

senuod | syoenuod
pejey pajey snjels
Ayunwwo) | aduapadxy osn oL 80uaI9jeY IX9L ‘ON @sne|o
UM 8sn YUM 8sn

XIHLVIN 3SNV10 gH34d




Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/Rules and Regulations

31386

1 W SOXe] (8007 PUE JjEIS ‘e1dpeS €-107'62 Hv4 €-622'2S 14
L 1 W uswabuuyu) JybukdoD pue yused buipiebay souelsissy pue adlloN 2-202'L2 Hv4 2-122'2S Hvd

L 1 W JUBSUOD PUE UOKEZVOYINY (e)e-10z' L2 HYd 1-/22°2S Yvd

n 1 W $p1029y Jo Ajjenuapyuod vOL 729l 0/-722'2s9t

L L v aoe|dyoM 8814-Bnug S0S°€2 HY4 9-622'2S Hv4

L L W SJUaAT JUEIYUBIS JO BOON 0/-€04°2294 0,-222°2591

SUBI8IOA

1 L W 9|qIblI3 18YIO PUE ‘BIT WEUISIA SY} JO SUBIDIOA ‘SUBIDISA PB|gESI |B10ads uo spoday juswAodws (a)80€ 122 YV 1€-222°2S Y4

L L W SOIIIIGES!Q UNM SI9HOM 10} UOHOY SARBULIYY (e)gov 122 Yv4 9€-222'2S Hv4

L 1 N SueIBleA 9|qIb1|3 JBUIQ PUE ‘SuelBleA Pejgesi( [eoeds 10} AyunpoddQ [enb3 (e)goel gz Y4 G€-2¢2 S Hvd

1 1 v [BlUSQ BSIA JO UOHEORION (B)o1gze UV 62-¢ce 2S Y4

L L W Ayunpoddo fenb3 (e)o182z Hv 92-2eees ’vd

L L W sel(1oe- pajebaibag Jo uomaiyoid (1)(e)oi8°ee yv4 Lg-geees YA

1 1 W uonesuadwo) sWIHAAQ—I0Y SPIepUE])S A19jeS PUB SINOH YOAA 10BIIU0D G0€'2e Hv4d ¥-222°2S "uvd

L L W 10GET IAU0D 202'2e yv4 €-222'25 "4

L 1 W sejndsi JOgeT] JO JUBLILIBAOK) BY} O} BINON (e)5-€012e 14 1-222¢'2S "4

L 1 W SUI9IUOD SSBUISNG |[EWS JO UOKEZIINN (e)g0L'61 HY4 8-612°2G HVA

1 W 1500 8|qeMO|ly puE Bujunosdy 200L°9191 129122591

1 W juswisnipy 9dud pue Bugunoddy 100919k 0,-912°259t

L W 80U JUBLISAAU 2L-L0Y'SI9L 12-G12'2S9}

n W ejeq buiolid 10 1500 aA108)8(Q 40 Buldld 8AI98)8(Q 10} UOKONPSY Bjey 0L-L07°GL94 0,-G122S91

sjpeluod sjoeljuo)
peley peley snjeis
Ayunwwoy | edsuspedxzy asn oL ELIEIETE Y RVET Y "ON @sne|d
yum esn Yum esn




31387

Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/Rules and Regulations

1 1 W (s10Bnu0D syjeuag parenobaN) Auedoid JuswuIeAon 0L-€0£'GY9L 0,-5v2259}
n W sjoenuoagng 0LTY¥al 0L-v22s9t
1 W SWa}| [EIOIBWIWOY O} SIOBAU0IGNS £0Y'vy Hv4 9-re'es Hvd
1 W Bugoenuoogng ui uoniedwo) (902 v¥ HY4 S-v¥2'2S Hvd
1 1 W S1oe5U0Q SHjeuag parenobeN-sebueyn 0£-502°€Y9t 0L-€v2'2S91
1 1 W Aodnajueg £06'2y HY £1-gve'es 14
1 W SIS0D 9|qeMmol|eun 10} saljeusd 9-60.°2v Hv4 €-2vees uvd
1 W SIS0 MO|ESI( 0} JuBu| JO 8OHON 208'ey yv4 1-2v22s "4
1 1 W sendsig SLZee Hv4 1-£€2°2G HY4
L L W swie|D Jo Juawubissy 10} [eaoiddy 0£-908°2€9+ €1-2€2259)
1 W spuny dgH34 Jo Buybuiwwoo-uoN 2LL2E9L 2L-2ETT9L
1 v S)BAUOD pajey-eousledx3—siuswhed 2L1°2E9) 12-282°2591
1 v sjoenuo) pajey-Aunwwoo—sjuswied b1 2eok 0/-2€2'299}
1 1 W uojelisibey J0J0BAUOD |BAUBD—IDJSUEL L SPUN O1U0L09IT AQ JuswAed (e)e0L1-2e Y4 €€-262°2S Hv4
1 1 v swe|) Jo Juawubissy (1)(e)908°2€ Y4 €2-2€2°2S Hv4
£19°2€94
:UORBIYIPON
1 L W 1saely| (e)£19°2¢ Hv4 £1-2€2°2S Hv4
1 1 W awAed 1dwoid 1o} sjunodsig (1) L112e Yy 8-2€2°2S Hv4
L 1 v sjoeUO) syjeudg pejenoboN ubleio—sexe) 207°6291 YvEH3S 0,-622259}
L 1 v 021y OHBNd 40 SUOISSASSOJ "S™M Ul PAWIOUD SIOBIJUOD—SOXE | S-10v'62 Hv4 §-62¢'2S Hv4
1 W (10enuod aANRdWOOUON) Saxe] [e907 PuE BjelS ‘[elepa4 ¥-10v'62 Hv ¥-622'¢S Hvd
sjoenuo) sjoelnuon
paley peley smeig
Aunwwo) @ouspiadx3y asn oL CRIEIETEIE RV ET N *ON asne|d
YuM esn Yum esn




Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/Rules and Regulations

31388

1 1 N $8sNe|) Ul suolelAeq pazuoyiny (201°2s yv4 9-¢G¢'¢S "v4d

1 1 v J0BJUOY Ul suolesdlly (P)£01°25 Hv4 ¥-292'2S "Hvd

1 v s902inog Alddng juawuianon 201715 Hvd }-1G2g'es Hvd

1 1 W sjoeu0Y siyeusg pajenobaN-linejeQ 40} uojeululd | dgH34 cl-10L'6v9L ¢L-6v2'2s9l

1 1 W SI0EAUOY Sijeusg PajelobaN—IUBWUIBA0D) BY} JO BOUBJUBALOD 40} UOHEUILLIS] dEHIS L2-101°6¥9} 12-6¥2°2S91

1 1 W [eAoiddy JO [EMEIPUNM PUE |EMBUSY 0/-L0L'6¥9} 0.-6¥2'¢S9t

n n W siouIe) Uy Be|4-'S N Jo) sousleleld GOY' LY YV €9-/¥2'2S °Hvd

1 1 W uonoadsu] gH34 10E°9¥9 4 0,-9¥22S9L

1 W s901MBaS—ANIge! JO UokENWI] (¥)(e)s08'9v Hv4 G¢-9v2'eS "v4d
sjoeiuod SjoeJU0D

paley pajey snjels
Ajunwwo) | asusuedx3y osn oL 8JuaJsay 1xa L ON 8sne|d

UM 8sn YIM asn




Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/Rules and Regulations

31389

[FR Doc. 05-10643 Filed 5—-31-05; 8:45 am]
BILLING CODE 6325-01-C

OFFICE OF PERSONNEL
MANAGEMENT

48 CFR Parts 1631 and 1699
RIN 3206-AJ10

Federal Employees Health Benefits
Program; Revision of Contract Cost
Principles and Procedures, and
Miscellaneous Changes

AGENCY: U.S. Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The U.S. Office of Personnel
Management (OPM) is issuing a final
regulation amending the Federal
Employees Health Benefits (FEHB)
Acquisition Regulation (FEHBAR). This
regulation provides additional contract
cost principles and procedures for FEHB
Program experience-rated contracts and
is intended to clarify our requirements
and enhance our oversight of FEHB
carriers.

DATES: Effective July 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Anne Easton, Manager (202) 6060770,
by fax: (202) 606—-0633, or e-mail:
aseaston@opm.gov).

SUPPLEMENTARY INFORMATION: We are
enhancing our oversight of experience-
rated FEHB contracts by requiring
carriers to apply additional cost
principles and procedures. We currently
contract with thirty-two experience-
rated fee-for-service carriers and Health
Maintenance Organizations (HMOs).
Under the FEHB law, 5 U.S.C. 8902, it
is part of OPM’s responsibility to ensure
that rates charged by health benefits
plans reasonably and equitably reflect
the cost of the benefits provided. Our
interest, from a financial standpoint, is
to pay a reasonable price for the health
care coverage we purchase from private
contractors on behalf of FEHB enrollees.
OPM’s independent Inspector General
regularly audits experience-rated
carriers to determine if they are in
compliance with the Cost Principles in
part 31 of title 48, Code of Federal
Regulations (the Federal Acquisition
Regulation (FAR)) and chapter 16 of title
48, Code of Federal Regulations
(FEHBAR)). In addition, we have other
requirements and practices in place to
provide assurance to FEHB Program
administrators that carriers’ financial
reporting and contractual requirements
are met.

The FEHBAR and part 31 of the FAR
are the sole sources of cost accounting

principles and practices for FEHB
contracts. The basic cost accounting
principles in the FAR Part 31 have been
in place for over 40 years. During this
time period, significant improvements
in cost accounting principles and
practices have been made. Advances in
information technology have enabled
FEHB contractors to implement cost
accounting practices more complex than
those generally used when we adopted
the FAR cost principles. Also, we have
observed some differences in
interpretation regarding the allocation of
costs to carriers’ contracts. Therefore,
we are updating the FEHBAR to allow
carriers to use more current contract
cost accounting principles and practices
and to provide for consistent
interpretation of our requirements
across the Program. These final
regulations may apply to contractors
that also allocate costs to other federal
contracts subject to CAS-coverage or
FAR provisions related to cost-based
contracts. OPM plans to contact other
federal agencies that contract with the
FEHB contractors to discuss how cost
accounting practices are applied to
business units that may have other cost-
based contracts for federal programs,
such as Medicare or Tricare, to
determine if a consistent standard is
appropriate governmentwide.

FAR Part 31 provides criteria that
govern the allocation of indirect costs to
contracts. This regulation provides
guidance to carriers on allocating
certain indirect costs to FEHB
experience-rated contracts. For example,
we have included a section to
supplement FAR 31.203 that describes
techniques for accumulating and
allocating groupings of indirect costs
(FEHBAR 1631.203-70). The new
section provides guidance for
determining logical cost groupings as
required by FAR 31.203(c). It also
provides methods for achieving the FAR
31.201—4 requirement that costs are to
be allocated on the basis of relative
benefits received or other equitable
relationship. We have also provided
more guidance on the allocation of
business unit general and administrative
(G&A) expenses (FEHBAR 1631.203-71)
and home office expenses to carriers’
business segments (FEHBAR 1631.203—
72) to supplement FAR 31.203. Our
intent is to supplement, but not to
supplant FAR. Therefore, we believe
that the provisions of FAR 31.203
dealing with the allocation of indirect
costs, including G&A expenses and
home office expenses, are rendered
more useful for our purposes when
supplemented by FEHBAR 1631.203
—70, 71, and 72. In addition, we have

modified the FEHBAR to specifically
recognize that monthly indirect cost
rates are a practice of the insurance
industry and are therefore permitted by
FAR 31.203.

We have added subrogation
settlements, prescription drug rebates,
and volume discounts to the list of
FEHB credits in FEHBAR 1631.201-70.
This guidance specifies that the
applicable portion of any credit relating
to any allowable cost and received by or
accruing to the carrier must be credited
to the FEHB Program. We have always
expected carriers to ensure that the
Program actually receives these credits.
Identifying them makes it even clearer
that they are to be credited to the
Program. While the list of credits is not
intended to be exhaustive, we have
added these examples to demonstrate
how all credits should be treated. Other
enhancements include modifying FAR
31.205-10 to make facilities cost of
money (COM) allowable under certain
circumstances, even if it is not
specifically identified in a carrier
proposal (FEHBAR 1631.205-10). This
change is intended to more closely
reflect the procedures we follow in our
annual negotiation process with
carriers.

We have added a provision to
establish that compensated personal
absence must be assigned to the cost
accounting period in which the
entitlement was earned (FEHBAR
1631.205-72). This section is included
to ensure all carriers are following
GAAP requirements applicable to
accrual procedures. We also provided a
transition rule to permit carriers to
recover prior years’ allocable liability
for compensated personal absence not
previously charged to FEHB contracts.
We believe that the provisions of this
section ensure that there is
compatibility between the applicable
requirements of GAAP, FAR and
FEHBAR. It should also be stressed that
the transition rule dealing with the
recovery of prior years’ costs applies
only to costs that have not been
previously charged to contracts or other
final cost objectives.

Consistent with OPM’s waiver of Cost
Accounting Standards (CAS)
requirements, a new FEHBAR Subpart
1699.70 is added to clarify they do not
apply to experience-rated FEHB
contracts.

We have worked collaboratively with
carriers to develop procedures that are
consistent with insurance industry
practices and assure an equitable
allocation of costs to the FEHB Program.
When added to our current financial
reporting and disclosure requirements,
these new provisions will enhance our
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oversight of the FEHB Program. Because
they have been developed in
coordination with the standard practices
used by experience-rated carriers, we
expect they can be implemented within
the FEHB Program promptly and
without impediments.

On March 26, 2004, OPM published a
proposed rule in the Federal Register
(69 FR 15774). We received comments
from two FEHB Program carriers and
one Federal employee union. One
carrier commented on the provision in
1631.205-72, which establishes that
compensated personal absence must be
assigned to the cost accounting period
in which the entitlement was earned.
The carrier asked that we clarify in the
preamble that a contractor subject to
this provision be permitted to draw the
amount of the allowable compensated
personal absence from the Plan’s letter
of credit (LOC) reserves in the cost
accounting period in which the
contractor determines that an
entitlement had been earned. We agree.
Further, if it is later determined that the
compensated personal absence
entitlement was not earned in the cost
accounting period to which it was
assigned, the contractor will make an
appropriate adjustment and credit the
LOC reserves. Another carrier
commented that it is important and
highly appropriate that section 1699.70
provides that the cost accounting
standards do not apply to experience-
rated contracts, adding that this will
avoid unnecessary and burdensome
costs to the Program. The carrier also
commented on an anomaly in 1631.203
of the proposed regulation which was
created when the FAR Councils
published a final rule on April 5, 2004,
after the publication date of OPM’s
proposed regulation. The FAR Councils’
rule revised FAR 31.203 regarding base
periods for allocating indirect costs,
stating “* * * the base period for
allocating indirect costs shall be the
contractor’s fiscal year used for financial
reporting purposes in accordance with
generally accepted accounting
principles. The fiscal year will normally
be 12 months, but a different period
may be appropriate (e.g. when a change
in fiscal year occurs due to a business
combination or other circumstances.”
Historically, the practice in the
insurance industry has been to base the
allocation of indirect costs on monthly
rates, unadjusted for annual differences.
The FEHBAR allows for continuation of
normal business practices when there
would be no material gain from
asserting a change. The practice of
allocating indirect costs on a monthly
basis is in accordance with GAAP in the

insurance industry. Imposing a change
would incur additional costs for the
Government which would have to pay
for the cost of implementing and
maintaining the change in
administrative systems. Therefore, this
clause remains unchanged except to
adopt the new paragraph numbering
reflected in the updated FAR 31.203.
The Federal employee union stated its
objection to OPM’s waiver of the CAS
and, subsequently to all the provisions
in the proposed rule except for one. The
FAR 30.201-5(b)(2) permits the head of
an agency to waive the CAS for a
particular contract or subcontract under
exceptional circumstances when
necessary to meet the needs of the
agency. We determined there were
sufficient reasons and granted waivers
for certain health plans under the FEHB
Program. In October 2002, OPM
determined that it was appropriate to
grant CAS waivers for certain health
plans under the FEHB Program for the
reasons outlined below. First, OPM
determined that the Program has
adequate cost accounting requirements
in its Federal Employees Health Benefits
Acquisition Regulations (FEHBAR),
which supplement the Federal
Acquisition Regulation. The FEHBAR
requires carriers to file annual financial
statements. The carriers, and their third
party servicing agents, must also adhere
to financial and other related standards,
comply with an FEHB Program audit
guide, and submit to audits by
Independent Public Accountants.
Second, because OPM has contracted
with carriers for twenty to forty years,
it has been able to collect extensive data
on each carrier, thus making disclosure
statements superfluous. Their existing
systems are and have been their
benchmarks. Third, the OPM Office of
the Inspector General audits health
carriers on a regular basis; contract
rates, which are negotiated annually, are
subject to adjustment for audit findings.
Fourth, insurance carriers are subject to
State regulatory authorities and must
meet State statutory reserve
requirements in order to conduct
business; in addition, many carriers are
required to submit to State rate setting
procedures. Accordingly, OPM’s
statutory oversight and regulatory
requirements already in place are
sufficient to meet the Government’s
interests in a much less burdensome
way than applying CAS. This new
regulation will enhance the financial
integrity of the Program and
demonstrate to the public and any other
interested parties that accounting
methods and related financial

disclosures by carriers are consistent
with sound business practices.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it is based on requirements
already in place in the Federal
Acquisition Regulation (FAR).

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

List of Subjects in 48 CFR Parts 1631
and 1699

Administrative practice and
procedure, Government employees,
Government procurement, Health
facilities, Health insurance, Health
professions, Reporting and record
keeping requirements, Retirement.
U.S. Office of Personnel Management.
Dan G. Blair,

Acting Director.

m Accordingly, we are amending chapter
16 of title 48, Code of Federal
Regulations, as follows:

CHAPTER 16—OFFICE OF PERSONNEL
MANAGEMENT FEDERAL EMPLOYEES

HEALTH BENEFITS ACQUISITION
REGULATION

m 1. The authority citations for 48 CFR
part 1631 continues to read as follows:

Authority: 5 U.S.C. 8913; 40 U.S.C. 486(c);
48 CFR 1.301.

PART 1631—CONTRACT COST
PRINCIPLES AND PROCEDURES

m 2. Subpart 1631.1 consisting of section
1631.1 is added to read as follows:

Subpart 1631.1—Definitions

1631.1 Definitions.

The definitions in FAR 31.001 are
applicable to this section unless
otherwise noted.

Subpart 1631.2—Contracts with
Commercial Organizations

m 3. Section 1631.201-70 is revised to
read as follows:

1631.201-70 Credits.

The provisions of FAR 31.201-5 shall
apply to income, rebates, allowances,
and other credits resulting from benefit
payments. Examples of such credits
include:

(a) Coordination of benefit refunds,
including subrogation settlements;

(b) Hospital year-end settlements and
other applicable provider discounts;
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c) Uncashed and returned checks;

d) Utilization review refunds;

e) Contract prescription drug rebates;
f) Volume discounts;

(g) Refunds and other payments or
recoveries attributable to litigation with
subscribers or providers of health
services; and,

(h) Erroneous benefit payment,
overpayment, and duplicate payment
recoveries.

m 4. A new section 1631.203 is added to
read as follows:

(
(
(
(

1631.203 Indirect costs.

For the purposes of applying FAR
31.203(g)(2) to FEHB Program contracts,
OPM considers the monthly rates used
by some carriers to be a general practice
in the insurance industry.

m 5. Section 1631.203-70 is revised to
read as follows:

1631.203-70 Allocation techniques.

(a) Carriers shall use the following
methods for allocating groupings of
business unit indirect costs. Carriers
shall consistently apply the methods
and techniques established to classify
direct and indirect costs, to group
indirect costs and to allocate indirect
costs to cost objectives.

(1) Input method. The preferred
allocation technique is one that shows
the consumption of resources in
performance of the activities (input) for
the function(s) represented by the cost
grouping. This allocation technique
should be used in circumstances where
there is a direct and definitive
relationship between the function(s) and
the benefiting cost objectives. Measures
of input ordinarily may be expressed in
terms such as labor hours or square
footage. This means costs may be
allocated by use of a rate, such as a rate
per labor hour or cost per square foot.

(2) Output method. Where input
measures are unavailable or impractical
to determine, the basis for allocation
may be a measure of the output of the
function(s) represented by the cost
grouping. The output becomes a
substitute measure for the use of
resources and is a reasonable alternative
when a direct measure of input is
impractical. Output may be measured in
terms of units of end product produced
by the function(s). Examples of output
measures include number of claims
processed by a claims processing center,
number of pages printed in a print shop,
number of purchase orders processed by
a purchasing department, or number of
hires by a personnel office.

(3) Surrogate method. Where neither
activity (input) nor output of the
function(s) can be measured practically,
a surrogate must be used to measure the

resources utilized. Surrogates used to
represent the relationship generally
measure the benefit to the cost
objectives receiving the service and
should vary in proportion to the
services received. For example, if a
personnel department provides various
services that cannot be measured
practically on an activity (input) or
output basis, number of personnel
served might reasonably represent the
use of resources of the personnel
function for the cost objectives receiving
the service, where this base varies in
proportion to the services performed.

(4) Other method. Some cost
groupings cannot readily be allocated on
measures of specific beneficial or causal
relationships under paragraph (a)(1),
(a)(2), or (a)(3) of this section. Such
costs do not have a direct and definitive
relationship to the benefiting cost
objectives. Generally, the cost of overall
management activities falls in this
category. Overall management costs
should be grouped in relation to the
activities managed. The base selected to
measure the allocation of these indirect
costs to cost objectives should be a base
representative of the entire activity
being managed. For example, the total
operating expenses of activities
managed might be a reasonable base for
allocating the general indirect costs of a
business unit. Another reasonable
method for allocating general indirect
costs might be to base them on a
percentage of contracts. These examples
are not meant to be exhaustive, but
rather are examples of allocation
methods that may be acceptable under
individual circumstances. See also
General and Administrative (G&A)
expenses, FEHBAR 1631.203-71.

(b) Carriers that use multiple cost
centers to accumulate and allocate costs
shall apply the techniques in paragraph
(a) of this section at each step of the
allocation process. Accordingly, the
allocation of costs among cost centers at
the initial entry into the cost accounting
system shall be made in compliance
with paragraph (a) of this section.
Likewise, the allocation of the cost of
interim cost centers to final cost centers
is subject to paragraph (a) of this
section. If costs of final cost centers are
allocated among final cost objectives,
the allocation shall also be made in
accordance with paragraph (a) of this
section. It is possible that carriers using
multiple cost centers to accumulate and
allocate costs may not have any direct
costs, i.e., costs identified specifically
with a final cost objective.

(c) The allocation of business unit
general and administrative expenses
and the allocation of home office
expenses to segments are also subject to

FEHBAR 1631.203-71 and FEHBAR
1631.203-72, respectively.

m 6. Section 1631.203—71 is added to
read as follows:

1631.203-71 Business unit General and
Administrative (G&A) expenses.

G&A expenses shall be allocated to
final cost objectives by a base or method
that represents the total activity of the
business unit.

m 7. Section 1631.203—72 is added to
read as follows:

1631.203-72 Home office expense.

A carrier’s practices for allocating
home office expenses to the segments of
the carrier will be acceptable for
purposes of FAR 31.203 if they are
allocated on the basis of the beneficial
or causal relationship between the home
office activities and the segments to
which the expenses are allocated.
Expenses that cannot be allocated on the
basis of a more specific beneficial or
causal relationship should be allocated
on a basis representative of the entire
activity being managed. The compliance
of such allocations with FAR 31.203
shall be determined on the basis of the
facts and circumstances of each
situation.

m 8. Section 1631.205—10 is added to
read as follows:

1631.205-10 Cost of money.

For the purposes of FAR 31.205—
10(b)(3), the estimated facilities capital
cost of money is specifically identified
if it is identified in the prior year’s
Annual Accounting Statement or, for
new experience-rated carriers, the
supplemental information supporting
submitted costs (such as the
Supplemental Schedule of
Administrative Expenses).

m 9. Section 1631.205-72 is amended by
designating the existing paragraph as
paragraph (a) and adding a new
paragraph (b) to read as follows:

1631.205-72 FEHBP compensation for
personal services.

(a) R

(b)(1) The costs of compensated
personal absence shall be assigned to
the cost accounting period or periods in
which entitlement was earned.
Entitlement means an employee’s right,
whether conditional or unconditional,
to receive a determinable amount of
compensated personal absence, or pay
in lieu thereof.

(2) If at the beginning of the 1st year
a carrier subject to paragraph (b)(1) of
this section has a liability for accrued
but unpaid expenses for compensated
personal absences that would otherwise
be allocable to FEHB contracts, the
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carrier may include such costs in a
suspense account. The suspense

account may be amortized and included

in government contract costs at a rate
not exceeding 20 percent per year.

m 10. Part 1699 is added consisting of
subpart 1699.7, section 1699.70 to read
as follows:

PART 1699—COST ACCOUNTING
STANDARDS

Subpart 1699.7—Cost Accounting
Standards

1699.70 Cost accounting standards.

With respect to all experience-rated
contracts currently existing under the

FEHB Program, the Cost Accounting
Standards, found at 48 CFR part 9904,
of the Code of Federal Regulations, do
not apply.

[FR Doc. 05-10827 Filed 5—-31-05; 8:45 am)]
BILLING CODE 6325-38-P
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Proposed Rules

Federal Register
Vol. 70, No. 104

Wednesday, June 1, 2005

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19565; Directorate
Identifier 2004—-NM-104—-AD]

RIN 2120-AA64

Airworthiness Directives; Gulfstream
Aerospace LP Model Galaxy and
Gulfstream 200 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Proposed rule; withdrawal.

SUMMARY: The FAA withdraws a notice
of proposed rulemaking (NPRM) that
proposed a new airworthiness directive
(AD) for certain Gulfstream Aerospace
LP Model Galaxy and Gulfstream 200
airplanes. That action would have
required inspecting for incorrect torque
of the retaining bolt of the aft trunnion
of the main landing gear (MLG), and for
associated damage to certain
components, and adjustments or repairs
if necessary. Since the issuance of the
NPRM, we have received new data that
the identified unsafe condition has been
corrected on 100% of the affected
worldwide fleet. Accordingly, the
NPRM is withdrawn.

ADDRESSES: You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW., room P1L.—401,
Washington, DC. This docket number is
FAA-2004-19565; the directorate
identifier for this docket is 2004—NM—
104-AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601

Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We proposed to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) with a notice of proposed
rulemaking (NPRM) for a new AD for
certain Gulfstream Aerospace LP Model
Galaxy and Gulfstream 200 airplanes.
That NPRM was published in the
Federal Register on November 10, 2004
(69 FR 65095). The NPRM would have
required inspecting for incorrect torque
of the retaining bolt of the aft trunnion
of the main landing gear (MLG), and for
associated damage to certain
components, and adjustments or repairs
if necessary. The NPRM was prompted
by a report of a rumbling sound heard
by the flightcrew during takeoff, and the
rumbling stopped after the MLG was
retracted. The proposed actions were
intended to prevent damage to the
retaining bolt and bearing of the aft
trunnion of the MLG, which could
result in reduced structural integrity of
the MLG and consequent reduced
controllability of the airplane on the
ground.

Actions Since NPRM Was Issued

Since the issuance of that NPRM, the
airplane manufacturer has provided us
with data that indicate that the
identified unsafe condition (damage to
the retaining bolt and bearing of the aft
trunnion of the MLG, which could
result in reduced structural integrity of
the MLG and consequent reduced
controllability of the airplane on the
ground) has already been corrected on
100% of the affected worldwide fleet.
The actions required by the NPRM have
been accomplished on all affected
airplanes; therefore, the unsafe
condition no longer exists on the subject
airplanes.

FAA’s Conclusions

Upon further consideration, we have
determined that the actions that would
have been required by the NPRM have
already been done on all affected
airplanes, and the identified unsafe
condition has been corrected.
Accordingly, the NPRM is withdrawn.

Withdrawal of the NPRM does not
preclude the FAA from issuing another
related action or commit the FAA to any
course of action in the future.

Regulatory Impact

Since this action only withdraws an
NPRM, it is neither a proposed nor a
final rule and therefore is not covered
under Executive Order 12866, the
Regulatory Flexibility Act, or DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979).

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Withdrawal

Accordingly, we withdraw the NPRM,
Docket No. FAA-2004-19565;
Directorate Identifier 2004-NM—-104—
AD, which was published in the Federal
Register on November 10, 2004 (69 FR
65095).

Issued in Renton, Washington, on May 23,
2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-10869 Filed 5—-31-05; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21239; Directorate
Identifier 2005-CE-27-AD]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Aircraft Company, Model 390, Premier
1 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Raytheon Aircraft Company
(Raytheon), Model 390, Premier 1
airplanes. This proposed AD would
require you to install a kit to correct
chafing conditions in the powerplant
left hand and right hand engine
installations. This proposed AD results
from reports of inadequate left hand and
right hand engine assembly cable, wire,
and hose routing clearance. We are
issuing this proposed AD to detect and
correct chafing conditions in the engine
installation, which could result in
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leaking flammable fluids near an
ignition source. This failure could lead
to fire damage or loss of airplane
control.

DATES: We must receive any comments
on this proposed AD by August 1, 2005.
ADDRESSES: Use one of the following to
submit comments on this proposed AD:

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
001.

e Fax:1-202-493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

To get the service information
identified in this proposed AD, contact
Raytheon Aircraft Company, P.O. Box
85, Wichita, Kansas 67201-0085;
telephone: (800) 429-5372 or 316—676—
3140.

To view the comments to this
proposed AD, go to http://dms.dot.gov.
The docket number is FAA-2005—
21239; Directorate Identifier 2005—CE—
27-AD.

FOR FURTHER INFORMATION CONTACT:
James P. Galstad, Aerospace Engineer,
FAA, Wichita ACO, 1801 Airport Road,
Wichita, Kansas 67209; telephone: (316)
946—4135; facsimile: (316) 946—4107.
SUPPLEMENTARY INFORMATION:

Comments Invited

How do I comment on this proposed
AD? We invite you to submit any
written relevant data, views, or
arguments regarding this proposal. Send
your comments to an address listed
under ADDRESSES. Include the docket
number, “FAA-2005-21239; Directorate
Identifier 2005—-CE-27—-AD” at the
beginning of your comments. We will
post all comments we receive, without
change, to http://dms.dot.gov, including
any personal information you provide.
We will also post a report summarizing
each substantive verbal contact with
FAA personnel concerning this
proposed rulemaking. Using the search

function of our docket web site, anyone
can find and read the comments
received into any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). This is
docket number FAA-2005-21239;
Directorate Identifier 2005—CE-27—-AD.
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78) or you may visit
http://dms.dot.gov.

Are there any specific portions of this
proposed AD I should pay attention to?
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this proposed AD. If you contact us
through a nonwritten communication
and that contact relates to a substantive
part of this proposed AD, we will
summarize the contact and place the
summary in the docket. We will
consider all comments received by the
closing date and may amend this
proposed AD in light of those comments
and contacts.

Docket Information

Where can I go to view the docket
information? You may view the AD
docket that contains the proposal, any
comments received, and any final
disposition in person at the DMS Docket
Offices between 9 a.m. and 5 p.m.
(eastern standard time), Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800—
647-5227) is located on the plaza level
of the Department of Transportation
NASSIF Building at the street address
stated in ADDRESSES. You may also view
the AD docket on the Internet at
http://dms.dot.gov. The comments will
be available in the AD docket shortly
after the DMS receives them.

Discussion

What events have caused this
proposed AD? The FAA has received
reports of chafing conditions in the
powerplant left hand and right hand
engine assembly cable, wire, and hose
routing clearance. The incidents of
chafing have been reported on airplane
serial numbers: RB—20, RB-50, and RB—
101.

Investigation revealed that the areas of
concern include control cables, wiring
harnesses, fluid and drain hoses, and
support structure. Further, FAA has

determined that the cause of the unsafe
condition relates to the design and
quality control.

Raytheon has developed a kit and
service information to correct the
chafing conditions.

What is the potential impact if FAA
took no action? The existence of chafing
conditions in the engine installation
could result in leaking flammable fluids
near an ignition source. This failure
could lead to fire damage or loss of
airplane control.

Is there service information that
applies to this subject? Raytheon has
issued Service Bulletin No. SB 71-3685,
Issued May 2005.

What are the provisions of this service
information? The service bulletin
includes procedures for correcting
chafing conditions in the engine
installation.

FAA’s Determination and Requirements
of This Proposed AD

What has FAA decided? We have
evaluated all pertinent information and
identified an unsafe condition that is
likely to exist or develop on other
products of this same type design. For
this reason, we are proposing AD action.

What would this proposed AD
require? This proposed AD would
require you to incorporate the actions in
the previously-referenced service
bulletin.

How does the revision to 14 CFR part
39 affect this proposed AD? On July 10,
2002, we published a new version of 14
CFR part 39 (67 FR 47997, July 22,
2002), which governs FAA’s AD system.
This regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. This material previously
was included in each individual AD.
Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Costs of Compliance

How many airplanes would this
proposed AD impact? We estimate that
this proposed AD affects 74 airplanes in
the U.S. registry.

What would be the cost impact of this
proposed AD on owners/operators of the
affected airplanes? We estimate the
following costs to do this proposed
installation of the kit to correct chafing
conditions in the engine installation:

Labor cost

Total cost on
U.S. operators

Total cost per

Parts cost airplane

16 work hours x $65 = $1,040

$1,775 $2,815 $208,310
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The labor and part costs are covered
by Raytheon Aircraft Company
warranty.

Authority for This Rulemaking

What authority does FAA have for
issuing this rulemaking action? Title 49
of the United States Code specifies the
FAA’s authority to issue rules on
aviation safety. Subtitle I, Section 106
describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.
Regulatory Findings

Would this proposed AD impact
various entities? We have determined
that this proposed AD would not have
federalism implications under Executive
Order 13132. This proposed AD would
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Would this proposed AD involve a
significant rule or regulatory action? For
the reasons discussed above, I certify
that this proposed AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposed AD (and
other information as included in the
Regulatory Evaluation) and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket FAA-2005-21239;
Directorate Identifier 2005—-CE-27—-AD”’
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Raytheon Aircraft Company: Docket No.
FAA-2005-21239; Directorate Identifier
2005-CE-27-AD

When Is the Last Date I Can Submit
Comments on This Proposed AD?

(a) We must receive comments on this
proposed airworthiness directive (AD) by
August 1, 2005.

What Other ADs Are Affected by This
Action?

(b) None.

What Airplanes Are Affected by This AD?

(c) This AD affects Model 390 Premier I
airplanes that:

(1) Incorporate a serial number of RB—1,
RB—4 through RB-84, RB-87 through RB-90,
RB-92 through RB-96, RB—98 through RB—
101, and RB-103 through RB-107; and

(2) Are certificated in any category.

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of reports of
inadequate left hand and right hand engine
assembly cable, wire, and hose routing
clearance. The actions specified in this AD
are intended to detect and correct chafing
conditions in the engine installation, which
could result in leaking flammable fluids near
an ignition source. This failure could lead to
fire damage or loss of airplane control.

What Must I Do To Address This Problem?

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

Install Kit No. 390-9104-0001 to correct chaf-
ing conditions in the powerplant left hand and
right hand engine assembly cable, wire, and
hose routing clearance.

At the first 100 hour or annual inspection that
occurs following the next 30 days after the
effective date of this AD, unless already
done.

Follow Raytheon Aircraft Company Mandatory
Service Bulletin No. SB 71-3685, Issued
May 2005.

May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,
send your request to your principal
inspector. The principal inspector may add
comments and will send your request to the
Manager, Wichita Aircraft Certification Office
(ACO), FAA. For information on any already
approved alternative methods of compliance,
contact James P. Galstad, Aerospace
Engineer, FAA, Wichita ACO, 1801 Airport
Road, Wichita, Kansas 67209; telephone:
(316) 946—4135; facsimile: (316) 946—4107.

May I Get Copies of the Documents
Referenced in This AD?

(g) To get copies of the documents
referenced in this AD, contact Raytheon

Aircraft Company, P.O. Box 85, Wichita,
Kansas 67201-0085; telephone: (800) 429—
5372 or 316—-676—3140 or 316—676—3140. To
view the AD docket, go to the Docket
Management Facility; U.S. Department of
Transportation, 400 Seventh Street, SW.,
Nassif Building, Room PL-401, Washington,
DC, or on the Internet at http://dms.dot.gov.
The docket number is Docket No. FAA—
2005-21239; Directorate Identifier 2005—CE—
27—-AD.

Issued in Kansas City, Missouri, on May
24, 2005.
David R. Showers,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-10865 Filed 5—-31-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20501; Directorate
Identifier 2004—NM-251-AD]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model ERJ 170 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Proposed rule; withdrawal.
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SUMMARY: The FAA withdraws a notice
of proposed rulemaking (NPRM) that
proposed a new airworthiness directive
(AD) for all EMBRAER Model ER]J 170
series airplanes. That action would have
required inspecting the engine fire
handles of the overhead panel in the
cockpit, and replacing the engine fire
handles if necessary. Since the NPRM
was issued, we have received new data
that the identified unsafe condition has
been corrected on all airplanes that
would have been subject to the NPRM.
Accordingly, the proposed AD is
withdrawn.

ADDRESSES: You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., room PL-401,
Washington, DC. This docket number is
FAA-2005-20501; the directorate
identifier for this docket is 2004—NM—
251-AD.

FOR FURTHER INFORMATION CONTACT: Tom
Groves, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1503;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We proposed to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) with a notice of proposed
rulemaking (NPRM) for a new AD for all
EMBRAER Model ER] 170 series
airplanes. That NPRM was published in
the Federal Register on March 8, 2005
(70 FR 11172). The NPRM would have
required inspecting the engine fire
handles of the overhead panel in the
cockpit, and replacing the engine fire
handles if necessary. The NPRM was
prompted by reports of failure of the
internal circuit of the engine fire
handles of the overhead panel in the
cockpit. The proposed actions were
intended to prevent failure of the
internal circuit of the engine fire
handles, which could result in failure of
the fuel shut-off valves to close and
failure of the fire extinguishing agent to
discharge in the event of an engine fire.

Actions Since NPRM Was Issued

Since we issued the NPRM, the
airplane manufacturer has provided us
with data that indicate that the
identified unsafe condition (failure of

the internal circuit of the engine fire
handles, which could result in failure of
the fuel shut-off valves to close and
failure of the fire extinguishing agent to
discharge in the event of an engine fire)
has already been corrected on all
airplanes that would have been subject
to the NPRM, and that all affected spare
parts have been returned to the
manufacturer and destroyed.

FAA’s Conclusions

Upon further consideration, we have
determined that the actions that would
have been required by the NPRM have
already been done on all affected
airplanes, and the identified unsafe
condition has been corrected.
Accordingly, the NPRM is withdrawn.

Withdrawal of the NPRM does not
preclude the FAA from issuing another
related action or commit the FAA to any
course of action in the future.

Regulatory Impact

Since this action only withdraws an
NPRM, it is neither a proposed nor a
final rule and therefore is not covered
under Executive Order 12866, the
Regulatory Flexibility Act, or DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979).

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Withdrawal

Accordingly, we withdraw the NPRM,
Docket No. FAA—2005-20501;
Directorate Identifier 2004-NM—-251—
AD, which was published in the Federal
Register on March 8, 2005 (70 FR
11172).

Issued in Renton, Washington, on May 23,
2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-10868 Filed 5-31-05; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9

[Notice No. 47]

RIN 1513—AA77

Proposed Establishment of the

Rattlesnake Hills Viticultural Area
(2004R-678P)

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau proposes to establish
the Rattlesnake Hills viticultural area in
Yakima County in south central
Washington State. The proposed 68,500-
acre area is totally within the
established Columbia Valley viticultural
area. We designate viticultural areas to
allow vintners to better describe the
origin of their wines and to allow
consumers to better identify wines they
may purchase. We invite comments on
this proposed addition to our
regulations.

DATES: We must receive written
comments on or before August 1, 2005.
ADDRESSES: You may send comments to
any of the following addresses:

¢ Chief, Regulations and Procedures
Division, Alcohol and Tobacco Tax and
Trade Bureau, Attn: Notice No. 47, P.O.
Box 14412, Washington, DC 20044—
4412.

e 202-927-8525 (facsimile).

e nprm@ttb.gov (e-mail).

e http://www.tth.gov/alcohol/rules/
index.htm. An online comment form is
posted with this notice on our Web site.

o http://www.regulations.gov (Federal
e-rulemaking portal; follow instructions
for submitting comments).

You may view copies of this notice,
the petition, the appropriate maps, and
any comments we receive about this
notice by appointment at the TTB
Library, 1310 G Street, NW.,
Washington, DC 20220. To make an
appointment, call 202-927-2400. You
may also access copies of the notice and
comments online at http://www.ttb.gov/
alcohol/rules/index.htm.

See the Public Participation section of
this notice for specific instructions and
requirements for submitting comments,
and for information on how to request
a public hearing.

FOR FURTHER INFORMATION CONTACT: N.A.
Sutton, Regulations and Procedures
Division, Alcohol and Tobacco Tax and
Trade Bureau, 925 Lakeville St., No.
158, Petaluma, California 94952;
telephone 415-271-1254.
SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas

TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (the FAA Act, 27
U.S.C. 201 et seq.) requires that alcohol
beverage labels provide the consumer
with adequate information regarding a
product’s identity and prohibits the use
of misleading information on those
labels. The FAA Act also authorizes the
Secretary of the Treasury to issue
regulations to carry out its provisions.
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The Alcohol and Tobacco Tax and
Trade Bureau (TTB) administers these
regulations.

Part 4 of the TTB regulations (27 CFR
part 4) allows the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) contains the
list of approved viticultural areas.
Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region
distinguishable by geographical
features, the boundaries of which have
been recognized and defined in part 9
of the regulations. These designations
allow vintners and consumers to
attribute a given quality, reputation, or
other characteristic of a wine made from
grapes grown in an area to its
geographic origin. The establishment of
viticultural areas allows vintners to
describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of a viticultural
area is neither an approval nor an
endorsement by TTB of the wine
produced in that area.

Requirements

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party
may petition TTB to establish a grape-
growing region as a viticultural area.
Section 9.3(b) of the TTB regulations
requires the petition to include—

¢ Evidence that the proposed
viticultural area is locally and/or
nationally known by the name specified
in the petition;

¢ Historical or current evidence that
supports setting the boundary of the
proposed viticultural area as the
petition specifies;

¢ Evidence relating to the
geographical features, such as climate,
soils, elevation, and physical features,
that distinguish the proposed
viticultural area from surrounding areas;

¢ A description of the specific
boundary of the proposed viticultural
area, based on features found on United
States Geological Survey (USGS) maps;
and

e A copy of the appropriate USGS
map(s) with the proposed viticultural
area’s boundary prominently marked.

Rattlesnake Hills Petition

Mr. Gail Puryear, on behalf of himself
and ten vineyard and winery owners,

submitted a petition to TTB proposing
the establishment of the 68,500-acre
Rattlesnake Hills viticultural area. It is
within the Yakima Valley viticultural
area (27 CFR 9.69), which is inside the
larger Columbia Valley viticultural area
(27 CFR 9.74). As of 2005, the proposed
Rattlesnake Hills viticultural area has
1,227 acres of vines in commercial
production, according to the petition.

The Rattlesnake Hills name is well
documented on State and national
maps, including a 1910 USGS map. The
proposed boundaries encompass the
Rattlesnake Hills name recognition area
and the distinguishing features of the
region, including topography, soils, and
climate.

The south central region of
Washington State, home to the
Rattlesnake Hills, includes the existing
viticultural areas of Red Mountain,
Yakima Valley, Walla Walla Valley, and
Columbia Valley. The Walla Walla
Valley and Columbia Valley viticultural
areas extend from southern Washington
into northern Oregon.

Name Evidence

The USGS maps for Elephant
Mountain, Yakima East, Wapato,
Granger NE, Granger NW, and
Toppenish all identify the Rattlesnake
Hills in Yakima County, Washington.
The American Automobile Association
(AAA) map for the Oregon and
Washington State Series, published
February 2003, shows Rattlesnake Hills
in south central Washington, between
the towns of Yakima and Kennewick.
The Washington State Highways 1996—
1997 map, published by the Washington
State Department of Transportation,
shows the Rattlesnake Hills area to the
east and west of Highway 241 and south
of Highway 24.

The 1910 USGS Zillah map, reprinted
in 1935, identifies Rattlesnake Hills
along the T12N and T11N township line
in ranges R21E and R22E. The map
shows no human habitation in the
Rattlesnake Hills area, with the
settlements of Zillah, Granger, and
Sunnyside to the south, along the
Yakima River.

A Sunset magazine article in its
August 1997 edition, “Bringing home
the Harvest—Pacific Northwest,” by Jim
McCausland, describes a tour that
includes the Yakima, Washington, area
and mentions Rattlesnake Hills. The
article describes the Roza Canal at the
base of the orchard- and vineyard-
covered Rattlesnake Hills.

Boundary Evidence

The proposed Rattlesnake Hills
viticultural area, the petition explains,
is an isolated grape-growing region with

boundaries defined by the area’s
distinctive climate, soils, and
topography. The Rattlesnake Hills name
applies to the entire area within the
proposed boundaries, as found on the
USGS maps provided with the petition.

Nancy B. Hultquist, Ph.D., professor
of Geography and Land Studies at
Central Washington University in
Ellensburg, and John F. Hultquist, Ph.D.,
former Adjunct Assistant Professor of
Geography, Central Washington
University, prepared the Rattlesnake
Hills area’s boundary documentation
and geographical evidence for the
viticultural area petition. This
information is provided below.

The proposed Rattlesnake Hills
viticultural area, within the larger
Yakima Fold Belt, includes a series of
asymmetrical anticlines with generally
east-west trending, separated by basins.
Also, the Rattlesnake Hills range has a
steep north-facing side with a gentler
south-facing slope. The south side of the
range is the northern most region of the
proposed viticultural area.

The petition’s written boundary
description and accompanying USGS
maps define the proposed Rattlesnake
Hills viticultural area boundaries. The
proposed north boundary line of the
viticultural area approximates the
range’s ridgeline, separating the range’s
south side from the north side. The
proposed east boundary line follows the
120° west longitude line and
(Bonneville) power lines. The proposed
south boundary line meanders along the
Sunnyside Canal, which flows southeast
from the Yakima River. The terrain to
the north of the Sunnyside Canal, and
within the proposed boundaries, is hilly
and characterized by ridge spurs to the
north of the canal. Finally, the proposed
west boundary line is a combination of
the Sunnyside Canal and Interstate
Highway 82.

Elevation is a primary distinguishing
feature of the proposed Rattlesnake Hills
viticultural area, the petition states. The
proposed boundary line, at a minimum
850 feet in elevation, generally
corresponds to the upslope of the
foothills, as depicted on the USGS maps
provided with the petition. Viticulture
is considered possible with irrigation
between 850 feet and 2,000 feet in
elevation, the petition specifies.

Regional elevations below the 850-
foot contour line are not conducive to
successful viticulture based on
damaging spring and fall frosts, heavy
winterkill conditions, alkali soils and
high water tables. As evidence, the
petition states that vineyards planted in
the region at elevations below 850 feet
failed after years of struggle. The
petition includes as an example the
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Thalheimer vineyard project, two miles
south of Sunnyside Canal and close to
the city of Granger, which is below 850
feet in elevation. The project lasted ten
years, but experienced continued vine
damage from winterkill conditions.
Also, in another example presented,
William Pettit planted chardonnay
grapes west of Toppenish on the valley
floor, seven miles south of the proposed
Rattlesnake Hills viticultural area. The
vineyard suffered annual winterkill
caused by vines reaching down to
perennial water. After only three
successful vintages in six years, Mr.
Pettit removed the vineyard in 1987.

Distinguishing Features

The proposed Rattlesnake Hills
viticultural area’s distinguishing
features include its geographical
orientation among large and small
mountain ranges, hillside topography,
moderate microclimate, and soils
unique to the area.

Geography

The Cascade Range, rising to about
6,000 feet in elevation, runs north to
south and divides eastern and western
Washington State, as shown on USGS
maps and the AAA map for the Oregon
and Washington State Series. The high
Cascade Range altitudes protect eastern
Washington from much of the Pacific

Ocean’s temperature influence and
rainfall, the petition explains.

The Rattlesnake Hills, which vary in
elevation from 850 feet to 3,085 feet,
create a north flank to the Toppenish
Creek/Yakima Valley floor at its
immediate south, according to USGS
maps and the petition. Also, south
central Washington has a series of
smaller east-west mountain ranges
between the Cascade Range and the
Columbia River.

Topography

The Rattlesnake Hills range is
oriented east to west. The ridgeline has
dissected canyons, terraces, and ridges
running south off the main ridge to the
Yakima River, as the petition explains
and the USGS maps depict. Vineyards
are usually on ridges and terraces, and
in areas with good air drainage, which
lessens frost and winterkill conditions.

The proposed Rattlesnake Hills
viticultural area topography includes a
multitude of landscapes with differing
aspect and hill slope positions, the
petition explains. Also, low glacial
terraces comprise the balance of the
terrain found within the proposed
viticultural area. Beyond the proposed
boundaries, the rest of the Yakima
Valley viticultural area, which
surrounds the proposed viticultural area
on the east, south and west sides, has a
more open and consistent landscape

when compared to the Rattlesnake Hills
area.

Climate

The Rattlesnake Hills viticultural area
petition includes data collected from
eleven weather stations in the south
central Washington State region,
operated by Washington State
University (WSU) under the Public
Agricultural Weather System (PAWS).
Two of the stations, the petition
explains, are within the proposed
viticultural area. Petition
documentation shows the Buena station
at 900 feet in elevation and the Outlook
station at 1,300 feet in elevation, both
within the proposed boundaries. The
other nine stations are beyond the
proposed Rattlesnake Hills boundaries,
but within the south central Washington
State region, according to the petition.

The weather data provides an annual
average and a 10-year average of the
growing degree-day summary for each
station, in most cases. (A degree-day is
each degree of a day’s mean temperature
that is above 50 degrees Fahrenheit,
which is the minimum temperature
required for grapevine growth; see
“General Viticulture,” Albert J. Winkler,
University of California Press, 1975.)

The chart below shows a 10-year
average of the growing degree-day
summary for each of the PAWS stations.

. Degree-day units, Location related to
Weather station 10-year annual :
}zlaverage Rattlesnake Hills area

e 1 (=] SRRSO PPPR 3133 | 1 mile west.
A= o= L (o TSP PP P OPRPRUPRPN 2540 | 7 miles west.
1L 3= = PRSI 2096 | 2 miles north.
SUNNYSIAE ..ttt h et e e ae e e bt e eh e e eabeesateeabeeeab e e b e e eseeeseesabeanbeeenbeesaeeenteennns 2498 | 2.5 miles east.
POrt Of SUNNYSIAE ...t e et e e e st e e s rnte e e sseeeesnsaeeeanneeeenes 2554 | 6 miles southeast.
LAY S O I 2 (o 2= R RSP SN 2552 | 11 miles southeast.
WSU HQ oottt et e et e e e e e e ae e e e e beeeeeaseeeeesteeeeseseeaseseeanseeeeanseeesnnseeeanees 2588 | 14 miles southeast.
Benton City ......... 3036 | 30 miles southeast.
Badger Canyon ... 3297 | 40 miles southeast.
Buena .................. 2683 | In Rattlesnake Hills.
OULIOOK .ttt et e e e e e ettt e e e e e et aabeeeeeeeeeasasaeeeeeeaeassaeeeeeesaassssaeeaeeeeannsseneeaeseannnes 2870 | In Rattlesnake Hills.

The degree-day temperatures within
the proposed Rattlesnake Hills
viticultural area vary significantly from
the surrounding regions, according to
PAWS data. Growing season
temperatures are especially warmer in
the Red Mountain viticultural area to
the east of the proposed viticultural area
around Badger Canyon and Benton City.
Also, the areas between the Rattlesnake
Hills region and Red Mountain have
much cooler growing seasons, as
documented by the Port of Sunnyside
and WSU Roza weather stations.

The Canadian-Polar air brought into
eastern Washington by northeastern

winds can kill the vines, according to
the petition. The proposed Rattlesnake
Hills viticultural area is protected from
these damaging winds by the
Umptanum Ridge, Yakima Ridge, and
Rattlesnake Hills that lie to the
northeast. The ridges and hills divert
the chilling winds eastward toward the
Red Mountain and Walla Walla
viticultural areas.

Soil

The soils of the proposed Rattlesnake
Hills viticultural area differ from soils in
other Washington State viticultural
areas, according to the petition. The

formation of the soils in the Rattlesnake
Hills area was influenced by glacial
fluvial (water transported) and eolian
(wind transported silty loess) soils. The
lower layer formation influences
include volcanic cobbles and tuffaceous
sands from the Ellensburg Formation.

The Rattlesnake Hills elevations at or
above 1,100 feet perch beyond the
influence of the Missoula Floods,
according to the petition. Soils above
the flooding influence developed on
older volcanic sediments of the
Ellensburg Formation. The soil parent
materials weathered in a climate with 6
to 12 inches of rainfall annually and a
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dry summer. The two main soil
classifications include Aridosols (desert
soils) and Mollisols (prairie soils),
according to the “U.S. Soils Taxonomy”
(Soil Survey Staff, 1999; Boling, Frazier,
and Busacca, 1998).

The Rattlesnake Hills soil is silt-loam
or loam at the upper elevations, the
petition notes. The characteristic soil
textures contrast to the sand, loamy
sand, and sand textures of the nearby
Prosser Flats, Red Mountain, and Horse
Heaven Hills regions.

The primary soils suitable for
viticulture within the Rattlesnake Hills
area include the Warden Series silt
loams and a composite of Harwood-
Burke-Wiehl series silt loams. The
Warden Series soils, which are very
deep and well drained, occupy terraces
underlain by glacial fluvial sediments.
Also, the Harwood-Burke-Wiehl series,
a complex composition of three
distinctively different soils, occupies
the ridge tops and side slopes of steep
hills. The three-soil composition forms
from loess (wind-blown, silt-sized
material) that overlies remnants of the
Ellensburg Formation. The composition
is common within the Rattlesnake Hills
area, the petition notes, but is seldom
found elsewhere in the Yakima Valley
region. Also, the soil is shallow, which
is in contrast to the uniformly deep, silt-
loamy and sandy soils found in the
balance of the Yakima Valley
viticultural area.

Other soils in the proposed
Rattlesnake Hills viticultural area
include the Kiona silt loam series in the
northwest corner, the petition states.
Also, along the top of the Rattlesnake
Ridge, the Lickskillet series silt loam
and the Starbuck series provide a
suitable viticultural environment when
irrigation is available.

Common soil characteristics within
the proposed Rattlesnake Hills
viticultural area include a mesic soil
regime, the petition states. The annual
soil temperature is between 8 degrees
Centigrade and 15 degrees Centigrade.
Mean summer soil temperatures vary
between 15 degrees Centigrade and 22
degrees Centigrade. Also, the soil pH is
consistent, ranging from neutral at pH
6.6 to mildly alkaline at pH 8.4.

The topsoil layer is generally formed
by loess and lesser amounts of volcanic
ash, according to the petition. When
Mount St. Helens erupted in 1980, the
Rattlesnake Hills region received
between one half-inch and one inch of
volcanic ash topsoil.

The northern border of the proposed
Rattlesnake Hills viticultural area sits at
the highest elevations of the range, as
noted on the USGS maps. The north-
facing slope of the Rattlesnake Hills,

immediately beyond the proposed north
boundary line, is covered with
Lickskillet, a very stony silt loam on 5
to 45 percent slopes. The very stony
soils, steep slopes and lack of irrigation
make this terrain unsuitable for
viticulture, the petition states.

The eastern border of the proposed
Rattlesnake Hills viticultural area starts
at the intersection of the Rattlesnake
Hills summit with the 120°00” west
longitude line, according to the
petition’s written boundary description.
The boundary line follows the longitude
line south to its intersection with the
Bonneville power lines and then
continues south to the Sunnyside Canal.
The topography east of the proposed
boundary line is a large basin with
Warden Series silt loams on 2 to 5
percent slopes. The area has some
Esquatzel silty loam on the same gentle
slopes.

Along the southern boundary lines of
the proposed Rattlesnake Hills
viticultural area, and south beyond
Sunnyside Canal, the area changes to
large flat bottom terrain and small
remnants of glacial terraces, the petition
notes. Esquatzel Series silt loams
dominate the terrain, according to the
“Soil Survey of Yakima County Area,
Washington,” (Lenfesty and Reedy,
1985). The area has Warden Series soils
that, as the petition explains, are more
geologically eroded and on a lower
elevation terrain than the Warden Series
of the Rattlesnake Hills region to the
north.

Past the western border of the
proposed Rattlesnake Hills viticultural
area, USGS maps note, the hills drop
down into the Yakima River.
Immediately west of the river, and
beyond the petitioned boundaries, lies
the valley floor with the Weirman
Association soils, as documented in the
“Soil Survey of Yakima Indian
Reservation Irrigated Area, Washington,
Part of Yakima County,” (United States
Department of Agriculture, 1976).
Continuing westward from the
boundary line, the Ashue-Naches
Association occupies the bottomland of
an older Yakima River flood plain. Also,
as the Yakima River Valley inclines
westward to Ahtanum Ridge, the
prevalent Warden Series soil creates a
common link to the Rattlesnake Hills
area, according to the petition. However,
the Warden Series soil in the
Rattlesnake Hills terrain includes the
exposure of the Ellensburg Formation.
The Ahtanum Ridge soil does not
include such an exposure.

Boundary Description

See the narrative boundary
description of the petitioned-for

viticultural area in the proposed
regulatory text published at the end of
this notice.

Maps
The petitioners provided the required

maps, and we list them below in the
proposed regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. If we
establish this proposed viticultural area,
its name, ‘“Rattlesnake Hills” will be
recognized as a name of viticultural
significance. Consequently, wine
bottlers using “Rattlesnake Hills” in a
brand name, including a trademark, or
in another label reference as to the
origin of the wine, will have to ensure
that the product is eligible to use the
viticultural area’s name as an
appellation of origin. On the other hand,
we do not believe that any single part
of the proposed viticultural area name
standing alone, such as ‘“Rattlesnake,”
would have viticultural significance if
the new area is established.
Accordingly, the proposed part 9
regulatory text set forth in this
document specifies only the full
“Rattlesnake Hills” name as a term of
viticultural significance for purposes of
part 4 of the TTB regulations.

For a wine to be eligible to use as an
appellation of origin the name of a
viticultural area specified in part 9 of
the TTB regulations, at least 85 percent
of the grapes used to make the wine
must have been grown within the area
represented by that name, and the wine
must meet the other conditions listed in
27 CFR 4.25(e)(3). If the wine is not
eligible to use the viticultural area name
as an appellation of origin and that
name appears in the brand name, then
the label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the viticultural area name
appears in another reference on the
label in a misleading manner, the bottler
would have to obtain approval of a new
label. Accordingly, if a new label or a
previously approved label uses the
name ‘‘Rattlesnake Hills” for a wine that
does not meet the 85 percent standard,
the new label will not be approved, and
the previously approved label will be
subject to revocation, upon the effective
date of the approval of the Rattlesnake
Hills viticultural area.

Different rules apply if a wine has a
brand name containing a viticultural
area name that was used as a brand
name on a label approved before July 7,
1986. See 27 CFR 4.39(i)(2) for details.
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Public Participation
Comments Invited

We invite comments from interested
members of the public on whether we
should establish the proposed
viticultural area. We are also interested
in receiving comments on the
sufficiency and accuracy of the name,
boundary, climatic, and other required
information submitted in support of the
petition. Please provide any available
specific information in support of your
comments.

Because of the potential impact of the
establishment of the proposed
Rattlesnake Hills viticultural area on
wine labels that include the words
“Rattlesnake Hills”” as discussed above
under Impact on Current Wine Labels,
we are particularly interested in
comments regarding whether there will
be a conflict between the proposed area
name and currently used brand names.
If a commenter believes that a conflict
will arise, the comment should describe
the nature of that conflict, including any
negative economic impact that approval
of the proposed viticultural area will
have on an existing viticultural
enterprise. We are also interested in
receiving suggestions for ways to avoid
any conflicts, for example by adopting
a modified or different name for the
viticultural area.

Although TTB believes that only the
full name ‘““Rattlesnake Hills” should be
considered to have viticultural
significance upon establishment of the
proposed new viticultural area, we also
invite comments from those who believe
that “Rattlesnake” standing alone would
have viticultural significance upon
establishment of the area. Comments in
this regard should include
documentation or other information
supporting the conclusion that use of
“Rattlesnake” on a wine label could
cause consumers and vintners to
attribute to the wine in question the
quality, reputation, or other
characteristic of wine made from grapes
grown in the proposed Rattlesnake Hills
viticultural area.

Submitting Comments

Please submit your comments by the
closing date shown above in this notice.
Your comments must include this
notice number and your name and
mailing address. Your comments must
be legible and written in language
acceptable for public disclosure. We do
not acknowledge receipt of comments,
and we consider all comments as
originals. You may submit comments in
one of five ways:

e Mail: You may send written
comments to TTB at the address listed
in the ADDRESSES section.

e Facsimile: You may submit
comments by facsimile transmission to
202-927-8525. Faxed comments must—

¢ (1) Be on 8.5- by 11-inch paper;

e (2) Contain a legible, written
signature; and

¢ (3) Be no more than five pages long.
This limitation assures electronic access
to our equipment. We will not accept
faxed comments that exceed five pages.

e E-mail: You may e-mail comments
to nprm@ttb.gov. Comments transmitted
by electronic mail must—

(1) Contain your e-mail address;

(2) Reference this notice number on
the subject line; and

(3) Be legible when printed on 8.5-by
11-inch paper.

e Online form: We provide a
comment form with the online copy of
this notice on our Web site at http://
www.ttb.gov/alcohol/rules/index.htm.
Select the “Send comments via e-mail”
link under this notice number.

e Federal e-Rulemaking Portal: To
submit comments to us via the Federal
e-rulemaking portal, visit http://
www.regulations.gov and follow the
instructions for submitting comments.

You may also write to the
Administrator before the comment
closing date to ask for a public hearing.
The Administrator reserves the right to
determine, in light of all circumstances,
whether to hold a public hearing.

Confidentiality

All submitted material is part of the
public record and subject to disclosure.
Do not enclose any material in your
comments that you consider
confidential or inappropriate for public
disclosure.

Public Disclosure

You may view copies of this notice,
the petition, the appropriate maps, and
any comments we receive by
appointment at the TTB Library at 1310
G Street, NW., Washington, DC 20220.
You may also obtain copies at 20 cents
per 8.5- x 11-inch page. Contact our
librarian at the above address or
telephone 202-927-2400 to schedule an
appointment or to request copies of
comments.

For your convenience, we will post
this notice and comments we receive on
the TTB Web site. We may omit
voluminous attachments or material that
we consider unsuitable for posting. In
all cases, the full comment will be
available in the TTB Library. To access
the online copy of this notice and the
submitted comments, visit http://
www.ttb.gov/alcohol/rules/index.htm.

Select the “View Comments” link under
this notice number to view the posted
comments.

Regulatory Flexibility Act

We certify that this proposed
regulation, if adopted, would not have
a significant economic impact on a
substantial number of small entities.
The proposed regulation imposes no
new reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name would be the result of a
proprietor’s efforts and consumer
acceptance of wines from that area.
Therefore, no regulatory flexibility
analysis is required.

Executive Order 12866

This proposed rule is not a significant
regulatory action as defined by
Executive Order 12866, 58 FR 51735.
Therefore, it requires no regulatory
assessment.

Drafting Information

N.A. Sutton of the Regulations and
Procedures Division drafted this notice.

List of Subjects in 27 CFR Part 9
Wine.

Proposed Regulatory Amendment

For the reasons discussed in the
preamble, we propose to amend title 27
CFR, chapter 1, part 9, as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

2. Amend subpart C by adding
§9. to read as follows:

Subpart C—Approved American
Viticultural Areas

§9._ Rattlesnake Hills.

(a) Name. The name of the viticultural
area described in this section is
“Rattlesnake Hills”. For purposes of
part 4 of this chapter, “Rattlesnake
Hills” is a term of viticultural
significance.

(b) Approved Maps. The eight United
States Geological Survey, 1:24,000 scale,
topographic maps used to determine the
boundaries of the Rattlesnake Hills
viticultural area are titled—

(1) Yakima East Quadrangle,
Washington—Yakima Co., 1953,
Photorevised 1985;

(2) Elephant Mountain Quadrangle,
Washington—Yakima Co., 1953,
Photorevised 1985;

(3) Granger NW Quadrangle,
Washington—Yakima Co., 1965;
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(4) Granger NE Quadrangle,
Washington—Yakima Co., 1964;

(5) Sunnyside Quadrangle,
Washington—Yakima Co., 1965,
Photorevised 1978;

(6) Granger Quadrangle,
Washington—Yakima Co., 1965;

(7) Toppenish Quadrangle,
Washington—Yakima Co., 1958,
Photorevised 1985; and

(8) Wapato Quadrangle, Washington—
Yakima Co., 1958, Photorevised 1985.

(c) Boundary. The Rattlesnake Hills
viticultural area is located in Yakima
County, Washington. The area’s
boundaries are defined as follows—

(1) The point of beginning is on the
Yakima East map at the point where a
line drawn straight east from the west
end of the Wapato Dam on the Yakima
River intersects Interstate Highway 82,
section 17, T12N/R19E. This line
coincides with the boundary of the
Yakima Valley viticultural area (27 CFR
9.69). From the beginning point, the
Rattlesnake Hills viticultural area
boundary line—

(2) Proceeds straight east-southeast,
crossing onto the Elephant Mountain
map, to the 2,192-foot peak of Elephant
Mountain, section 16, T12N/R20E; then

(3) Continues straight southeast,
crossing over the northeast corner of the
Toppenish map, and continuing onto
the Granger NW map, to the 2,186-foot
pinnacle of Zillah Peak, section 32,
T12N/R21E; then

(4) Continues straight east-southeast,
crossing onto the Granger NE map, to
the 3,021-foot peak of High Top
Mountain, section 32, T12N/R22E; then

(5) Continues straight east-southeast
to the 2,879-foot peak in the northeast
quadrant of section 3, T11N/R22E, and
continues in the same direction in a
straight line, to the line’s intersection
with the 120°00” west longitude line in
section 1 of T11N/R22E along the east
margin of the Granger NE map; then

(6) Proceeds straight south along the
120°00" west longitude line to its
intersection with a set of power lines in
section 24, T11N/R22E, on the east
margin of the Granger NE map; then

(7) Follows the power lines
southwest, crossing onto the Sunnyside
map, to their intersection with the
Sunnyside Canal, section 8, T10N/R22E;
then

(8) Follows the meandering
Sunnyside Canal generally northwest,
crossing over the northeast corner of the
Granger map, and continuing over the
Granger NW map, the Toppenish map,
and onto the Wapato map to the canal’s
intersection with Interstate Highway 82,
section 27 west boundary line, T12N/
R19E; then

(9) Follows Interstate Highway 82
northwest for 2.75 miles, crossing onto
the Yakima East map, and returns to the
point of beginning.

Signed: May 17, 2005.

John J. Manfreda,

Administrator.

[FR Doc. 05-10880 Filed 5-31-05; 8:45 am]
BILLING CODE 4810-31-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2005-0069; FRL-7712-7]

Inert Ingredients; Proposal to Revoke

34 Pesticide Tolerance Exemptions for
31 Chemicals

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to revoke 34
exemptions from the requirement of a
tolerance that are associated with 31
inert ingredients because these
substances are no longer contained in
active Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA) pesticide
product registrations. These ingredients
are subject to reassessment by August
2006 under section 408(q) of the Federal
Food, Drug, and Cosmetic Act (FFDCA),
as amended by the Food Quality
Protection Act of 1996 (FQPA). Upon
the issuance of the final rule revoking
the tolerance exemptions, the 34
tolerance exemptions will be counted as
“reassessed” for purposes of FFDCA’s
section 408(q).

DATES: Comments must be received on
or before August 1, 2005.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number OPP-2005-0069, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov/. Follow the on-
line instructions for submitting
comments.

o Agency Website: http://
www.epa.gov/edocket/. EDOCKET,
EPA’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

e E-mail: Comments may be sent by
e-mail to opp-docket@epa.gov,
Attention: Docket ID Number OPP—
2005-0069.

e Mail: Public Information and
Records Integrity Branch (PIRIB)
(7502C), Office of Pesticide Programs
(OPP), Environmental Protection

Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001, Attention:
Docket ID Number OPP-2005-0069.

e Hand Delivery: Public Information
and Records Integrity Branch (PIRIB),
Office of Pesticide Programs (OPP),
Environmental Protection Agency, Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA, Attention: Docket ID
Number OPP-2005-0069. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
docket ID number OPP-2005-0069.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.epa.gov/edocket/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
regulations.gov, or e-mail. The EPA
EDOCKET and the regulations.gov
websites are ‘“‘anonymous access”
systems, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through EDOCKET or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit
EDOCKET on-line or see the Federal
Register of May 31, 2002 (67 FR 38102)
(FRL-7181-7).

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket/. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
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publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This Docket Facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The Docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Karen Angulo, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave, NW., Washington,
DC 20460-0001; telephone number:
(703) 306—0404; e-mail address:
angulo.karen@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111)

e Animal production (NAICS code
112)

¢ Food manufacturing (NAICS code
311)

¢ Pesticide manufacturing (NAICS
code 32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET
(http://www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

C. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through EDOCKET,
regulations.gov, or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the rulemaking by docket
ID number and other identifying
information (subject heading, Federal
Register date, and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

II. Background and Statutory Findings

This proposed rule is issued pursuant
to section 408(d) of FFDCA (21 U.S.C.
346a(d)). Section 408 of FFDCA
authorizes the establishment of
tolerances, exemptions from the
requirement of a tolerance,
modifications in tolerances, and
revocation of tolerances for residues of
pesticide chemicals in or on raw
agricultural commodities and processed
foods. Without a tolerance or tolerance
exemption, food containing pesticide
residues is considered to be unsafe and

therefore “adulterated’”” under section
402(a) of FFDCA. If food containing
pesticide residues is found to be
adulterated, the food may not be
distributed in interstate commerce (21
U.S.C. 331(a) and 342 (a)).

III. What Action is the Agency Taking?

EPA is proposing to revoke 34
exemptions from the requirement of a
tolerance for 31 inert ingredients
because those substances are no longer
contained in currently registered
pesticide products requiring
reassessment under section 408(q) of
FFDCA. It is EPA’s general practice to
revoke tolerances and tolerance
exemptions for pesticide chemical
residues (which includes both active
and inert ingredients) for which there
are no associated active registered uses
under FIFRA, or for which there are no
registered products to which the
tolerance or tolerance exemption
applies, or for tolerances or tolerance
exemptions that have been superseded,
unless a person commenting on the
proposal indicates a need for the
tolerance or exemption to cover residues
in or on imported commodities or
legally treated domestic commodities.

Listed below are the 31 inert
ingredients and their associated 34
tolerance exemptions that are subject to
this proposal. EPA is proposing that the
revocation of these 34 tolerance
exemptions will become effective on the
date of the final rule’s publication in the
Federal Register. For counting
purposes, and based on this proposed
action, 34 exemptions would be counted
as reassessments toward the August
2006 review deadline of FFDCA section
408(q), as amended by FQPA in 1996.

1. Acetonitrile (40 CFR 180.920).

2. Acetylated lanolin alcohol (40 CFR
180.930).

3. Almond, bitter (40 CFR 180.920).

4. Aluminum 2-ethylhexanoate (40
CFR 180.920).

5. 1,3-Butylene glycol
dimethyacrylate (40 CFR 180.920).

6. Calcium and sodium salts of certain
sulfonated petroleum fractions
(mahogany soaps); calcium salt
molecular weight (in amu) 790-1,020,
sodium salt molecular weight (in amu)
400-500 (40 CFR 180.920 and 930).

7. Chlorotoluene (40 CFR 180.1045).

8. Copper salts of neodecanoic acid
and 2-ethylhexanoic acid (40 CFR
180.920).

9. Cumene (isopropylbenzene) (40
CFR 180.930).

10. Diallyl phthalate (40 CFR
180.920).

11. Dibutyltin dilaurate (CAS Reg. No.
77-58-7) (40 CFR 180.930).
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12. Dipropylene glycol dibenzoate (40
CFR 180.920).

13. O,0-Diethyl-O-
phenylphosphorothioate (40 CFR
180.1066).

14. Ethyl methacrylate (40 CFR
180.920).

15. Ethylene methylphenyglycidate
(40 CFR 180.910).

16. Furfural byproduct (a granular
steam-acid sterilized, lignocellulosic
residuum in the extraction of furfural
from corn cobs, sugarcane bagasse,
cottonseed hulls, oat hulls, and rice
hulls) (40 CFR 180.920).

17. Isopropylbenzene (40 CFR
180.920).

18. 4,4’-Isopropylidenediphenol alkyl
(C12-C15) phosphites (CAS Reg. No.
92908-32-2) (40 CFR 180.930).

19. Methyl isoamyl ketone (40 CFR
180.920).

20. Methyl methacrylate (40 CFR
180.920).

21. X-(p-Nonylphenyl)-v-hydroxy-
poly(oxyethylene) sulfosuccinate
isopropylamine and N-hydroxyethyl
isopropylamine salts of: the
poly(oxyethylene) content averages r
moles (40 CFR 180.920).

22. Phosphorus oxychloride (40 CFR
180.910).

23. Polyethylene esters of fatty acids,
conforming to 21 CFR 172.854 (40 CFR
180.930).

24. Propylene dichloride (40 CFR
180.920).

25. Sodium fluoride (40 CFR 180.920).

26. Sulfurous acid (40 CFR 180.910).

27. Tetrasodium N-(1,2-
dicarboxyethyl)-N-octadecyl-
sulfosuccinamate (40 CFR 180.920).

28. (2,2’(2,5-Thiophenediyl)bis(5-tert-
butylbenzoxazole)) (CAS Reg. No. 7128—
64-5) (40 CFR 180.920).

29. 1,1,1-Trichloroethane (40 CFR
180.910 and 930).

30. Triethylene glycol diacetate (CAS
Reg. No. 111-21-7) (40 CFR 180.930).

31. Tri-tert-butylphenol polyglycol
ether (molecular weight (in amu) 746),
(40 CFR 180.920 and 930).

A. What Can I Do if I Wish to Maintain
an Exemption that the Agency is
Proposing to Revoke?

EPA’s records show that the inert
ingredients subject to this notice are not
contained in any currently registered
pesticide products with uses that would
require tolerances or tolerance
exemptions under section 408 of
FFDCA. Parties who believe that EPA’s
records are incorrect and that one or
more of these ingredients are indeed
contained in a currently registered
pesticide product are encouraged to
submit documentation to EPA in the
form of the currently registered

pesticide product’s accepted
Confidential Statement of Formula.
Parties who know of a pending
registration action for a product that
contains an inert ingredient subject to
this notice may submit documentation
to EPA in the form of a copy of the
Agency’s letter confirming the receipt of
an application for registration or
registration amendment for such
product. In addition, parties who are
currently in the process of developing a
pesticide product containing an inert
ingredient subject to this notice may
submit to EPA a letter asserting their
intention to apply for a FIFRA section
3 registration of said product within 2
years. This letter must include
documentation of the inclusion of the
inert ingredient in the proposed
pesticide product, such as a description
of the formulation’s ingredients, and
must confirm their intention to submit
an application for registration or
registration amendment within 2 years
from the publication date of this Notice.
EPA is aware that inert ingredients are
also contained in pesticide adjuvant
products which are not subject to
registration under FIFRA. The Agency
does not keep records of currently used
adjuvants or their ingredients, therefore,
it has been unable to conclusively
confirm the use of adjuvants containing
one of these inert ingredients. Parties
who know of currently used adjuvant
products that contain an inert ingredient
subject to this proposal are encouraged
to submit documentation to EPA in the
form of the adjuvant product’s current
label and/or documentation of the
registration of the adjuvant product with
a State adjuvant registration program.
Also, inert ingredient tolerance
exemptions will be retained if the
tolerances or exemptions (which EPA
refers to as “import” tolerances) are
necessary to allow importation into the
United States of food containing such
residues. Through this proposed rule,
the Agency is inviting individuals who
need these import tolerance exemptions
to identify those exemptions that are
needed to cover imported commodities.
EPA will retain an inert ingredient
tolerance exemption if the
documentation described above is
submitted to EPA by the end of the
comment period as specified under
DATES in this document, and the Agency
can verify the existence of a currently
registered pesticide product, a
registration action pending at EPA, an
import tolerance, or a currently used
adjuvant product that contains the
ingredient in question.
Parties interested in the retention of
any of the tolerance exemptions subject
to this notice should be aware that

because these ingredients are currently
subject to reassessment under section
408(q) of FFDCA, additional data may
be needed to support retention of the
exemption. Reassessment activities for
such ingredients must be completed by
August 2006. If the Agency is unable to
determine that the exemptions for these
ingredients meet the FFDCA standard
for reassessment, the Agency will
revoke the exemptions.

B. When Do These Actions Become
Effective?

EPA is proposing that revocation of
these tolerance exemptions become
effective on the day the final rule
revoking these tolerance exemptions is
published in the Federal Register. If you
have comments regarding whether the
effective date allows sufficient time for
treated commodities to clear the
channels of trade, please submit
comments as described under Unit I.C.
Similarly, if you have comments
regarding these tolerance exemption
revocations or the effective date of the
revocations, please submit comments as
described under Unit I.C. Any
commodities treated with the pesticide
products containing an inert ingredient
subject to this proposal, and in the
channels of trade following the
tolerance revocations, shall be subject to
FFDCA section 408(i)(5), as established
by FQPA. Under this section, any
residues of these pesticide chemicals in
or on such food shall not render the
food adulterated so long as it is shown
to the satisfaction of the Food and Drug
Administration (FDA) that: (1) The
residue is present as the result of an
application or use of the pesticide at a
time and in a manner that was lawful
under FIFRA, and (2) the residue does
not exceed the level that was authorized
at the time of the application or use to
be present on the food under a tolerance
or exemption from tolerance. Evidence
to show that food was lawfully treated
may include records that verify the
dates that the pesticide was applied to
such food.

IV. Statutory and Executive Order
Reviews

In this proposed rule, EPA is
proposing to revoke specific tolerance
exemptions established under section
408(d) of FFDCA. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this proposed rule has been
exempted from review under Executive
Order 12866 due to its lack of
significance, this proposed rule is not
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subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This proposed rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Pursuant to
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Agency
previously assessed whether revocations
of tolerances might significantly impact
a substantial number of small entities
and concluded that, as a general matter,
these actions do not impose a significant
economic impact on a substantial
number of small entities. This analysis
was published on December 17, 1997
(62 FR 66020), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration. Taking into
account this analysis, and available
information concerning the pesticides
listed in this proposed rule, the Agency
hereby certifies that this proposed
action will not have a significant
economic impact on a substantial
number of small entities. Specifically, as
per the 1997 notice, EPA has reviewed
its available data on imports and foreign
pesticide usage and concludes that there
is a reasonable international supply of
food not treated with pesticides
containing the ingredients proposed for
revocation in this notice. Furthermore,
for the pesticides named in this
proposed rule, the Agency knows of no
extraordinary circumstances that exist
as to the present proposal that would
change EPA’s previous analysis. Any
comments about the Agency’s
determination should be submitted to
EPA along with comments on the
proposal, and will be addressed prior to

issuing a final rule. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
‘“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This proposed
rule directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this
proposed rule does not have any “tribal
implications” as described in Executive
Order 13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
6, 2000). Executive Order 13175,
requires EPA to develop an accountable
process to ensure ‘“‘meaningful and
timely input by tribal officials in the
development of regulatory policies that
have tribal implications.” “Policies that
have tribal implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on one or more Indian tribes, on
the relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
proposed rule will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this proposed rule.

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides

and pests, Reporting and
recordkeepingrequirements.

Dated: May 12, 2005.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, it is proposed that 40 CFR
part 180 be amended asfollows:

PART 180—AMENDED

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

§180.1045 and §180.1066 [Removed]

2. Sections 180.1045 and 180.1066 are
removed.

§180.910 [Amended]

3. Section 180.910 is amended by
removing from the table the entries
forEthylene methylphenyglycidate;
Phosphorus oxychloride; Sulfurous
acid; and 1,1,1-Trichloroethane.

§180.920 [Amended]

4. Section 180.920 is amended by
removing from the table the entries for:

a. Acetonitrile;

b. Almond, bitter;

c. Aluminum 2-ethylhexanoate;

d. 1,3-Butylene glycol
dimethyacrylate;

e. Calcium and sodium salts of certain
sulfonated petroleum fractions
(mahogany soaps); calcium salt
molecular weight (in amu) 790-1,020,
sodium salt molecular weight (in amu)
400-500;

f. Copper salts of neodecanoic acid
and 2-ethylhexanoic acid;

g. Diallyl phthalate;

h. Dipropylene glycol dibenzoate;

i. Ethyl methacrylate;

j. Furfural byproduct (a granular
steam-acid sterilized, lignocellulosic
residuum in the extraction of furfural
from corn cobs, sugarcane bagasse,
cottonseed hulls, oat hulls, and rice
hulls);

k. Isopropylbenzene;

1. Methyl isoamyl ketone;

m. Methyl methacrylate;

n. X-(p-Nonylphenyl)-v-hydroxy-
poly(oxyethylene) sulfosuccinate
isopropylamine and N- hydroxyethyl
isopropylamine salts of: the
poly(oxyethylene) content averages r
moles;

o. Propylene dichloride;

p. Sodium fluoride;

q. Tetrasodium N-(1,2-
dicarboxyethyl)-N-octadecyl-
sulfosuccinamate;

r. (2,2’(2,5-Thiophenediyl)bis(5-tert-
butylbenzoxazole)) (CAS Reg. No. 7128—
64-5); and
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s.Tri-tert-butylphenol polyglycol ether
(molecular weight (in amu) 746).

§180.930 [Amended]

5. Section 180.930 is amended by
removing from the table the entries for:

a. Acetylated lanolin alcohol;

b. Calcium and sodium salts of certain
sulfonated petroleum fractions
(mahogany soaps); calcium salt
molecular weight (in amu) 790-1020,
sodium salt molecular weight (in amu)
400-500;

c. Cumene (isopropylbenzene);

d. Dibutyltin dilaurate (CAS Reg. No.
77-58-7);

e. 4,4’-Isopropylidenediphenol alkyl
(C12-C15) phosphites (CAS Reg. No.
92908-32-2);

f. Polyethylene esters of fatty acids,
conforming to 21 CFR 172.854;

g. 1,1,1-Trichloroethane;

h. Triethylene glycol diacetate (CAS
Reg. No. 111-21-7); and

i. Tri-tert-butylphenol polyglycol
ether (molecular weight (in amu) 746).

[FR Doc. 05-10680 Filed 5-31-05; 8:45 am|
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 52 and 64
[CC Docket No. 92—237; DA 05-1154]

Comment Sought to Refresh Record
on Carrier Identification Code (CIC)
Conservation and Definition of
“Entity” for Purposes of CIC
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Further notice of proposed
rulemaking; solicitation of comments.

SUMMARY: In this document, interested
parties are invited to comment to refresh
the record on Carrier Identification Code
(CIC) Conservation and the Definition of
“Entity” for purposes of CIC
assignments.

DATES: Comments are due on or before
July 1, 2005. Reply comments are due
on or before July 18, 2005.

ADDRESSES: Federal Communications
Comumission, 445 12th Street, SW.,
Washington, DC 20554. See
SUPPLEMENTARY INFORMATION for further
filing instructions.

FOR FURTHER INFORMATION CONTACT:
Marilyn Jones, Wireline Competition
Bureau, Telecommunications Access
Policy Division, (202) 418-7400, TTY
(202) 418-0484.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s public

notice, CC Docket No. 92-237, DA 05—
1154, released April 26, 2005. In this
document, interested parties are invited
to refresh the record on issues raised in
the Further Notice of Proposed
Rulemaking related to carrier
identification code (CIC) conservation
and the definition of “entity”” as found
in section 1.3 of the CIC Assignment
Guidelines.

Specifically, we invite interested
parties, in light of any changed
circumstances, to respond to questions
in the CIC Further Notice, 62 FR 54817,
October 22, 1997, regarding the two CIC
per entity limit, and proposed changes
to the definition of the term “entity.”

Pursuant to §§1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415,
1.419, interested parties may file
comments as follows: comments are due
on or before July 1, 2005, and reply
comments on or before July 18, 2005.
All pleadings are to reference CC Docket
No. 92—237. Comments may be filed
using the Commission’s Electronic
Comment Filing System (ECFS), the
Federal Government’s eRulemaking
Portal, or by filing paper copies. See
Electronic Filing of Documents in
Rulemaking Proceedings, 63 FR 24121,
May 1, 1998.

Comments filed through the ECFS can
be sent as an electronic file via the
Internet to http://www.fcc.gov/cgb/ecfs/.
Generally, only one copy of an
electronic submission must be filed. If
multiple docket or rulemaking numbers
appear in the caption of this proceeding,
however, commenters must transmit
one electronic copy of the comments to
each docket or rulemaking number
referenced in the caption. In completing
the transmittal screen, commenters
should include their full name, U.S.
Postal Service mailing address, and the
applicable docket or rulemaking
number. Parties may also submit an
electronic comment by Internet e-mail.
To get filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov, and should
include the following words in the body
of the message, “get form.” A sample
form and directions will be sent in
reply. Parties who choose to file by
paper must file an original and four
copies of each filing. If more than one
docket or rulemaking number appears in
the caption of this proceeding,
commenters must submit two additional
copies for each additional docket or
rulemaking number.

Parties that choose to file by paper
must file an original and four copies of
each filing. Filings can be sent by hand
or messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail

(although we continue to experience
delays in receiving U.S. Postal Service
mail).

The Commission’s contractor Natek,
Inc., will receive hand-delivered or
messenger-delivered paper filings for
the Commission’s Secretary at a new
location in downtown Washington, DC.
The address is 236 Massachusetts
Avenue, NE., Suite 110, Washington, DC
20002. The filing hours at this location
will be 8 a.m. to 7 p.m. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building.

Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743. U.S. Postal Service first-class
mail, Express Mail, and Priority Mail
should be addressed to 445 12th Street,
SW., Washington, DC 20554. All filings
must be addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission.

The original petitions for
reconsideration that parties filed in
2001 are available for inspection and
copying during business hours at the
FCC Reference Information Center,
Portals II, 445 12th Street, SW., Room
CY-A257, Washington, DC 20554. The
documents may also be purchased from
Best Copy and Printing, Inc., Portals II,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800-378-3160, or via e-mail http://
www.BCPIweb.com.

This matter shall be treated as a
“permit-but-disclose” proceeding in
accordance with the Commission’s ex
parte rules. See 47 CFR 1.1200, 1.1206.
Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentations must contain summaries
of the substance of the presentations
and not merely a listing of the subjects
discussed. More than a one- or two-
sentence description of the views and
arguments presented is generally
required. See 47 CFR 1.1206(b). Other
rules pertaining to oral and written ex
parte presentations in permit-but-
disclose proceedings are set forth in
§1.1206(b) of the Commission’s rules,
47 CFR 1.1206(b).

List of Subjects
47 CFR Part 52

Local exchange carrier, Numbering,
Telecommunications.

47 CFR Part 64

Communications common carriers,
Telphone.
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Federal Communications Commission.
Cheryl L. Callahan,

Assistant Chief, Wireline Competition Bureau,
Telecommunications Access Policy Division.

[FR Doc. 05-10659 Filed 5-31-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CG Docket No. 02-386; FCC 05-29]
Rules and Regulations Implementing
Minimum Customer Account Record

Exchange Obligations on All Local and
Interexchange Carriers

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the
Commission seeks comment on issues
relating to the exchange of customer
account information between Local
Exchange Carriers. The Commission
specifically questions whether we
should require all local service
providers to participate in the exchange
of customer account information and if
so, what information local service
providers should be required to supply.
In addition, in this document the
Commission seeks comment broadly on
the interplay between the state rules and
any federal rules we might adopt in this
area.

DATES: Comments are due on or before
July 18, 2005, and reply comments are
due August 1, 2005. Written comments
on the proposed information
collection(s) must be submitted by the
public, Office of Management and
Budget (OMB), and other interested
parties on or before August 1, 2005.

ADDRESSES: Federal Communications
Comumission, 445 12th Street, SW.,
Washington, DC 20554. In addition to
filing comments with the Secretary, a
copy of any comments on the
Paperwork Reduction Act (PRA)
information collection requirements
contained herein should be submitted to
Leslie Smith, Federal Communications
Commission, Room 1-C804, 445 12th
Street, SW., Washington, DC 20554, or
via the Internet to Leslie.Smith@fcc.gov,
and to Kristy L. LaLonde, OMB Desk
Officer, Room 10234 NEOB, 725 17th
Street, NW., Washington, DC 20503, via
the Internet to
Kristy_L._LaLonde@omb.eop.gov, or via
fax at (202) 395-5167.

FOR FURTHER INFORMATION CONTACT: Lisa

Boehley, Consumer & Governmental
Affairs Bureau at (202) 418-7395

(voice), or e-mail Lisa.Boehley@fcc.gov.
For additional information concerning
the PRA information collection
requirements contained in this
document, contact Leslie Smith at (202)
418-0217, or via the Internet at
Leslie.Smith@fcc.gov.

SUPPLEMENTARY INFORMATION: This
Further Notice of Proposed Rulemaking
(FNPRM), Rules and Regulations
Implementing Minimum Customer
Account Record Exchange Obligations
on All Local and Interexchange Carriers,
CG Docket No. 02-386, FCC 05-29,
contains proposed information
collection requirements subject to the
PRA of 1995, Public Law 104-13. It will
be submitted to the Office of
Management and Budget (OMB) for
review under section 3507(d) of the
PRA. OMB, the general public, and
other Federal agencies are invited to
comment on the proposed information
collection requirements contained in
this proceeding.

This is a summary of the
Commission’s FNPRM, adopted
February 10, 2005, and released
February 25, 2005. Comments may be
filed using the Commission’s Electronic
Comment Filing System (ECFS) or by
filing paper copies. See Electronic Filing
of Documents in Rulemaking
Proceedings, 63 FR 24121, May 1, 1998.
Comments filed through the ECFS can
be sent as an electronic file via the
Internet to http://www.fcc.gov/e-file/
ecfs.html.

Copies of this document and any
subsequently filed documents in this
matter will be available for public
inspection and copying during regular
business hours at the FCC Reference
Information Center, Portals II, 445 12th
Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may be purchased
from the Commission’s duplicating
contractor, Best Copy and Printing, Inc.
(BCPI), Portals II, 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554.
Customers may contact BCPI, Inc. at
their Web site: http://www.bcpiweb.com
or call 1-800-378-3160. To request
materials in accessible formats for
people with disabilities (Braille, large
print, electronic files, audio format),
send an e-mail to fcc504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at (202) 418-0530 (voice) or
(202) 418-0432 (TTY). This document
can also be downloaded in Word and
Portable Document Format (PDF) at:
http://www.fcc.gov/cgb/pol.

Initial Paperwork Reduction Act of
1995 Analysis

This FNPRM contains proposed
information collection requirements.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public and
the Office of Management and Budget
(OMB) to comment on the information
collection requirements contained in
this FNPRM, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13. Public and agency
comments are due August 1, 2005.

Comments should address: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology. In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we seek specific comment on how we
might “further reduce the information
collection burden for small business
concerns with fewer than 25
employees.”

OMB Control Number: 3060—xXXX.

Title: Rules and Regulations
Implementing Minimum Customer
Account Record Exchange Obligations
on All Local and Interexchange Carriers,
CG Docket No. 02—386, Further Notice
of Proposed Rulemaking (FNPRM), FCC
05-29.

Form Number: N/A.

Type of Review: New collection.

Respondents: Business or other for-
profit entities.

Number of Respondents: 1,873; 60
responses per year.

Estimated Time per Response: 0.25
hours.

Frequency of Responses: On occasion
and annual reporting requirements.

Total Annual Burden: 28,095 hours.

Total Annual Cost: $210,713.

Privacy Impact Assessment: No.

Needs and Uses: On February 25,
2005, the FCC released a Further Notice
of Proposed Rulemaking, Rules and
Regulations Implementing Minimum
Customer Account Record Exchange
Obligations on All Local and
Interexchange Carriers (FNPRM), which
seeks comment on whether the
Commission should require all local
service providers to participate in the
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exchange of customer account
information when a customer switches
from one local service provider to
another. The Commission is considering
the adoption of rules governing
information exchanges between local
service providers. The Commission is
taking this step in response to concerns
that have been brought to its attention
by particular local service providers. In
particular, local service providers
complain of the failure on the part of
certain providers to transmit basic
customer account information when a
customer changes from one local service
provider to another. The comments
suggest that mandatory information
exchanges in these situations may help
to ensure that customer migrations from
one local service provider to another
will take place seamlessly and without
undue delay. Mandatory information
exchanges also may help to ensure the
accuracy of customer bills for local
telephone service and may assist the
Commission and state commissions in
their enforcement proceedings related to
billing-related consumer complaints.
We note that, in the FNPRM, the
Commission has not proposed specific
rules detailing the precise
circumstances in which information
exchanges may be required. If the
Commission determines to adopt such
rules, however, we anticipate that they
will contain information collection
requirements, within the meaning of the
PRA.
Synopsis

In this Further Notice of Proposed
Rulemaking (FNPRM), the Commission
seeks comment on the exchange of
information between Local Exchange
Carriers (LECs). We specifically ask
whether the Commission should require
all local service providers to participate
in the exchange of customer account
information and if so, what information
local service providers should be
required to supply. A significant
number of commenters recognize that
the sharing of customer account
information is necessary for service
changes involving presubscribed
Interexchange Carriers (IXCs). Certain
local service providers argue that the
exchange of end user account
information between local service
providers is equally critical when a
customer is switching local service. As
an incumbent LEC subject to § 271
obligations, one such commenter
indicates that it already is required to
provide timely customer account
information to a requesting CLEC that
has acquired a new customer. However,
a similar obligation on CLECs does not
exist. Many local service providers not

subject to the § 271 requirements fail to
exchange information in a uniform
manner or to provide complete and
timely information, thereby delaying the
customer’s switch in service.
Specifically, particular local service
providers describe a problem with “old”
local service providers not responding
to customer service record requests in a
timely or consistent manner. Customers,
in turn, who expect service transitions
to occur seamlessly and in a timely
fashion, are confused about the source
of the delay, frustrated, and often give
up on the desired change. In addition,
ATIS OBF’s recent action to develop
local service migration guidelines and to
outline standards for the exchange of
customer service record information
suggests that the industry as a whole
recognizes the need for uniform
standards in connection with local-to-
local carrier changes. The FNPRM seeks
comment on the issues identified in the
record of the CARE proceeding
regarding LEC-to-LEC communications
and on whether mandating the exchange
of customer account information among
LECs will reduce the problems
identified therein, including double
billing, delays in migration, and
confusion on the part of consumers
concerning their local service accounts.
The Commission also requests comment
on the exchange of “line level”
information, such as working telephone
number, current preferred interexchange
carrier and freeze status, along with
calling features such as toll blocking
and call forwarding. In addition, the
Commission seeks comment broadly on
the interplay between the state rules and
any federal rules we might adopt in the
area of end user migrations between
facilities-based providers. We ask that
carriers identify problems specific to
LEC-to-LEC exchanges that might
warrant adopting standards for
timeliness. If so, we ask commenters to
describe what those standards for
timeliness should be. Finally, the
FNPRM seeks comment on ways to
minimize the burdens on small
businesses.

Initial Regulatory Flexibility Analysis
(IRFA)

As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), (see 5 U.S.C. 603. The RFA, see
5 U.S.C. 601-612, has been amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA), Public Law Number 104—
121, Title II, 110 Statute 857 (1996)), the
Commission has prepared this present
Initial Regulatory Flexibility Analysis
(IRFA) of the possible significant
economic impact on small entities by

the policies and rules proposed in this
FNPRM. Written public comments are
requested on this IRFA. Comments must
be identified as responses to the
FNPRM. The Commission will send a
copy of the FNPRM, including this
IRFA, to the Chief Counsel for Advocacy
of the Small Business Administration.
See 5 U.S.C. 603(a). In addition, this
FNPRM and the IRFA (or summaries
thereof) will be published in the Federal
Register.

Need for, and Objectives of, the
Proposed Rules

The Commission determined that the
record in this proceeding demonstrates
that basic customer account information
that carriers require to ensure accurate
billing of end user customers and to
execute end user customer requests in a
timely manner is not being provided by
all LECs and by all IXCs. This can
inhibit customers’ ability to move
seamlessly from one carrier to another,
and can result in substantial increases
in unbillable calls and customer
complaints. Therefore, the Commission
adopted new rules to facilitate the
exchange of customer account
information between LECs and IXCs to
ensure those consumers’ phone service
bills are accurate and that their carrier
selection requests are honored and
executed without undue delay.

The record suggests that local service
providers experience many of the same
difficulties with access to customer
account information as described by
Joint Petitioners, and that the sharing of
necessary customer information is not
limited to changes involving
presubscribed IXCs. It appears that with
the increase in competition and churn
in the local market, coupled with the
advent of local number portability, the
failure to exchange information in a
uniform or timely manner may result in
an increase in customer migrations from
LEC to LEC that are not seamless.
Therefore, the FNPRM seeks comment
on the exchange of information between
LECs and asks whether the Commission
should require that all local service
providers participate in the exchange of
customer account information. We seek
comment specifically on whether
mandating the exchange of customer
account information among LECs will
reduce the problems identified by
commenters, including double billing,
delays in migration, and consumer
confusion about their service.

Legal Basis

The legal basis for any action that may
be taken pursuant to this FNPRM is
contained in §§ 1, 4(i), 4(j), 201, 202,
206—208, 222, and 258 of the
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Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 154(j),
201, 202, 206208, 222, and 258, and
§1.421 and 1.429 of the Commission’s
rules, 47 CFR 1.421 and 1.429.

Description and Estimate of the Number
of Small Entities to Which the Proposed
Rules Will Apply

The RFA directs agencies to provide
a description of and, where feasible, an
estimate of the number of small entities
that may be affected by the proposed
rules, if adopted. (See 5 U.S.C.
603(b)(3)). The RFA generally defines
the term ““small entity’’ as having the
same meaning as the terms ““small
business,” “small organization,” and
“small governmental jurisdiction.” (See
5 U.S.C. 601(6)). In addition, the term
“small business” has the same meaning
as the term ‘“small business concern”
under section 3 of the Small Business
Act. (See 5 U.S.C. 601(3) (incorporating
by reference the definition of “small
business concern’ in the Small Business
Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a
small business applies ‘““‘unless an
agency, after consultation with the
Office of Advocacy of the Small
Business Administration and after
opportunity for public comment,
establishes one or more definitions of
such term which are appropriate to the
activities of the agency and publishes
such definitions(s) in the Federal
Register.”) Under the Small Business
Act, a “small business concern” is one
that: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).
(See 15 U.S.C. 632).

We have included small incumbent
LEGCs in this RFA analysis. As noted
above, a ““small business” under the
RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a wireline telecommunications
business having 1,500 or fewer
employees), and ‘““is not dominant in its
field of operation.” (See 13 CFR
121.201, NAICS code 517110). The
SBA’s Office of Advocacy contends that,
for RFA purposes, small incumbent
LECs are not dominant in their field of
operation because any such dominance
is not “national” in scope. (See Letter
from Jere W. Glover, Chief Counsel for
Advocacy, SBA, to Chairman William E.
Kennard, FCC (May 27, 1999). The
Small Business Act contains a definition
of “small business concern,” which the
RFA incorporates into its own definition
of “small business.” See 5 U.S.C. 632(a)
(Small Business Act); 5 U.S.C. 601(3)
(RFA). SBA regulations interpret “‘small

business concern” to include the
concept of dominance on a national
basis. 13 CFR 121.102(b)). We have
therefore included small incumbent
LECs in this RFA analysis, although we
emphasize that this RFA action has no
effect on the Commission’s analyses and
determinations in other, non-RFA
contexts.

Incumbent Local Exchange Carriers.
Neither the Commission nor the SBA
has developed a small business size
standard for providers of incumbent
local exchange services. The closest
applicable size standard under the SBA
rules is for Wired Telecommunications
Carriers. Under that standard, such a
business is small if it has 1,500 or fewer
employees (13 CFR 121.201, NAICS
code 517110). According to the FCC’s
Telephone Trends Report data, 1,310
incumbent local exchange carriers
reported that they were engaged in the
provision of local exchange services
(FCC, Wireline Competition Bureau,
Industry Analysis and Technology
Division, Trends in Telephone Service,
at Table 5.3, p. 5-5 (May 2004)
(Telephone Trends Report). This source
uses data that are current as of October
22, 2003. Of these 1,310 carriers, an
estimated 1,025 have 1,500 or fewer
employees and 285 have more than
1,500 employees. Consequently, the
Commission estimates that the majority
of providers of local exchange service
are small entitles that may be affected
by the rules and policies adopted
herein.

Competitive Local Exchange Carriers
and Competitive Access Providers.
Neither the Commission nor the SBA
has developed specific small business
size standards for providers of
competitive local exchange services or
competitive access providers (CAPs).
The closest applicable size standard
under the SBA rules is for Wired
Telecommunications Carriers. Under
that standard, such a business is small
if it has 1,500 or fewer employees (See
13 CFR 121.201, NAICS code 517110).
According to the FCC’s Telephone
Trends Report data, 563 companies
reported that they were engaged in the
provision of either competitive access
provider services or competitive local
exchange carrier services. (See
Telephone Trends Report, Table 5.3.
The data are grouped together in the
Telephone Trends Report). Of these 563
companies, an estimated 472 have 1,500
or fewer employees, and 91 have more
than 1,500 employees. Consequently,
the Commission estimates that the
majority of providers of competitive
local exchange service and CAPs are
small entities that may be affected by
the rules.

Local Resellers. The SBA has
developed a specific size standard for
small businesses within the category of
Telecommunications Resellers. Under
that standard, such a business is small
if it has 1,500 or fewer employees (See
13 CFR 121.201, NAICS code 517310).
According to the FCC’s Telephone
Trends Report data, 127 companies
reported that they were engaged in the
provision of local resale services (See
Telephone Trends Report, Table 5.3). Of
these 127 companies, an estimated 121
have 1,500 or fewer employees, and six
have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of local
resellers may be affected by the rules.

Toll Resellers. The SBA has
developed a specific size standard for
small businesses within the category of
Telecommunications Resellers. Under
that SBA definition, such a business is
small if it has 1,500 or fewer employees
(See 13 CFR 121.201, NAICS code
517310). According to the FCC’s
Telephone Trends Report data, 645
companies reported that they were
engaged in the provision of toll resale
services. (See Telephone Trends Report,
Table 5.3). Of these 645 companies, an
estimated 619 have 1,500 or fewer
employees, and 26 have more than
1,500 employees. Consequently, the
Commission estimates that a majority of
toll resellers may be affected by the
rules.

Interexchange Carriers. Neither the
Commission nor the SBA has developed
a specific size standard for small entities
specifically applicable to providers of
interexchange services. The closest
applicable size standard under the SBA
rules is for Wired Telecommunications
Carriers. Under that standard, such a
business is small if it has 1,500 or fewer
employees. (See 13 CFR 121.201, NAICS
code 517110). According to the FCC’s
Telephone Trends Report data, 281
carriers reported that their primary
telecommunications service activity was
the provision of interexchange services.
(See Telephone Trends Report, Table
5.3). Of these 281 carriers, an estimated
254 have 1,500 or fewer employees, and
27 have more than 1,500 employees.
Consequently, we estimate that a
majority of interexchange carriers may
be affected by the rules.

Operator Service Providers. Neither
the Commission nor the SBA has
developed a size standard for small
entities specifically applicable to
operator service providers. The closest
applicable size standard under the SBA
rules is for Wired Telecommunications
Carriers. Under that standard, such a
business is small if it has 1,500 or fewer
employees. (See 13 CFR 121.201, NAICS
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code 517110). According to the FCC’s
Telephone Trends Report data, 21
companies reported that they were
engaged in the provision of operator
services. (See Telephone Trends Report,
Table 5.3). Of these 21 companies, an
estimated 20 have 1,500 or fewer
employees, and one has more than 1,500
employees. Consequently, the
Commission estimates that a majority of
operator service providers may be
affected by the rules.

Prepaid Calling Card Providers. The
SBA has developed a size standard for
small businesses within the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
(See 13 CFR 121.201, NAICS code
517310). According to the FCC’s
Telephone Trends Report data, 40
companies reported that they were
engaged in the provision of prepaid
calling cards. (See Telephone Trends
Report, Table 5.3). Of these 40
companies, all 40 are estimated to have
1,500 or fewer employees.
Consequently, the Commission
estimates that all or most prepaid
calling card providers may be affected
by the rules.

Other Toll Carriers. Neither the
Commission nor the SBA has developed
a size standard for small entities
specifically applicable to “Other Toll
Carriers.” This category includes toll
carriers that do not fall within the
categories of interexchange carriers,
operator service providers, prepaid
calling card providers, satellite service
carriers, or toll resellers. The closest
applicable size standard under the SBA
rules is for Wired Telecommunications
Carriers. Under that standard, such a
business is small if it has 1,500 or fewer
employees. (See 13 CFR 121.201, NAICS
code 517110). According to the FCC’s
Telephone Trends Report data, 65
carriers reported that they were engaged
in the provision of “Other Toll
Services.” (See Telephone Trends
Report, Table 5.3). Of these 65 carriers,
an estimated 62 have 1,500 or fewer
employees, and three have more than
1,500 employees. Consequently, the
Commission estimates that a majority of
“Other Toll Carriers” may be affected by
the rules.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

As noted, the Commission seeks
comment on whether mandatory
minimum standards for the exchange of
customer account information between
local service providers could provide
consistency within the industry and
could eliminate a significant percentage

of consumer complaints concerning
billing errors. In addition, we ask
whether the Commission should
mandate the use of CARE transaction
codes to facilitate the exchange of
customer account information. In the
event any new standards for LEC-to-LEC
exchanges are adopted, we expect that
such standards will be minimal and will
provide sufficient flexibility in their
application that they will not create any
significant burden on small entities.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for such small entities;
(3) the use of performance, rather than
design standards; and (4) an exemption
from coverage of the rule, or any part
thereof, for small entities. (See 5 U.S.C.
603(c)(1)-(c)(4)).

The FNPRM seeks comment on
whether the Commission should impose
mandatory minimum standards on all
LECs for the exchange of customer
account information between local
service providers. (See Further Notice at
paragraphs 75—81). The Commission
seeks specific information addressing
the possible impact of such mandatory
requirements on smaller carriers, and it
asks whether implementing CARE codes
would be problematic for any LECs, or
for small or rural LECs in particular.
The Commission also asks commenters
to discuss how, if the Commission were
to adopt minimum standards for the
exchange of information among LECs, it
could provide sufficient flexibility to
protect carriers, particularly small/rural
LECs, from unduly burdensome
requirements. The Commission does not
have any evidence before it at this time
regarding whether proposals outlined in
this FNPRM would, if adopted, have a
significant economic impact on a
substantial number of small entities.
However, the record in the proceeding
involving LEC-to-IXC transfers revealed
that there would likely be some
additional burdens on small LECs
required to transfer customer account
information to IXCs. Therefore, the
Commission recognizes, in the context
of LEC-to-LEC exchanges, mandating the
exchange of customer account

information may result in additional
burdens on small entities. The
Commission therefore seeks comment
on the potential impact of these
proposals on small entities, and whether
there are any less burdensome
alternatives that we should consider.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

In addressing the exchange of
customer account information between
LECs and IXCs, the Commission noted
that § 222 of the Communications Act
governs carriers’ use of customer
proprietary network information and
generally prohibits a carrier from
disclosing such information. Although
the Commission does not believe § 222
duplicates, overlaps, or conflicts with
the proposed rules on LEC-to-LEC
exchanges, it seeks comment on the
interplay between § 222 and the
proposed rules.

Ordering Clauses

Pursuant to the authority contained in
§§1-4, 201, 202, 222, 258, and 303(r) of
the Communications Act of 1934, as
amended; 47 U.S.C. 151-154, 201, 202,
222, 258, and 303(r), the further notice
of proposed rulemaking is adopted.

The Commission’s Consumer &
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
the Further Notice of Proposed
Rulemaking, including the Initial
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 64
Communications common carriers,

Reporting and recordkeeping

requirements.

Federal Communications Commission.

Marlene H. Dortch,

Secretary.

[FR Doc. 05-10973 Filed 5—-31-05; 8:45 am]

BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-1341; MB Docket No. 05-188; RM-
11240]

Radio Broadcasting Services; Bass
River Township and Ocean City, NJ

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
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filed by Press Communications, LLC
(“Petitioner”), licensee of FM Station
WKOE, Channel 292A, Ocean City, New
Jersey. Petitioner requests that the
Commission substitute 293A for
Channel 292A, Station WKOE, and
reallot Channel 293A from Ocean City
to Bass River Township, New Jersey.
The coordinates for Channel 293A at
Bass River Township are 39-39-00 NL
and 74-21-20 WL, with a site restriction
of 10.4 kilometers (6.4 miles) northeast
of Bass River Township.

DATES: Comments must be filed on or
before July 11, 2005, and reply
comments on or before July 26, 2005.
ADDRESSES: Secretary, Federal
Communications Commission, 445 12th
Street, SW., Room TW-A325,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve
Petitioner’s counsel, as follows: Alan C.
Campbell, Esq. and Nathaniel J. Hardy,
Esq.; Irwin, Campbell & Tannanwald,
P.C.; 1730 Rhode Island Avenue, NW.,
Suite 200; Washington, DC 20036-3101.
FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
05-188, adopted May 18, 2005 and

released May 20, 2005. The full text of
this Commission decision is available
for inspection and copying during
regular business hours in the FCC’s
Reference Information Center at Portals
II, 445 12th Street, SW., CY-A257,
Washington, DC, 20554. This document
may also be purchased from the
Commission’s duplicating contractors,
Best Copy and Printing, Inc., Portals II,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1-
800-378-3160 or http://
www.BCPIWEB.com. This document
does not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of

2002, Public Law 107-198, see 44 U.S.C.

3506(c)(4).

The provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this

one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New Jersey, is
amended by adding Bass River
Township, Channel 293A and by
removing Channel 292A at Ocean City.
Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-10863 Filed 5-31-05; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

May 25, 2005.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Forest Service

Title: Small Business Timber Set-
Aside Program: Appeal Procedures on
Recomputation of Shares.

OMB Control Number: 0596—0141.

Summary of Collection: The
Conference Report accompanying the
1997 Omnibus Appropriation Act (Pub.
L. 104-208) requires that the Forest
Service (FS) establish a process by
which purchasers may appeal decisions
concerning recomputations of Small
Business Set-aside (SBA) shares or
structural recomputations of SBA
shares, or changes in policies impacting
the Small Business Timber Sale Set-
Aside Program. FS adopted the Small
Business Timber Sale Set-Aside
Program on July 26, 1990. FS
administers the program in cooperation
with the Small Business Administration
under the authorities of the Small
Business Act of 1988, the National
Forest Management Act of 1976, and
SBA’s regulations at Part 121 of Title 13
of the Code of Federal Regulations. The
program is designed to ensure that small
business timber purchasers have the
opportunity to purchase a fair
proportion of National Forest System
timber offered for sale.

Need and Use of the Information: The
information collected is submitted to a
Forest Service Officer to review any
appeal of decisions related to
recomputations of timber sale share to
be set-aside for small business timber
purchasers.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 40.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 320.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 05-10837 Filed 5-31—-05; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

May 25, 2005.
The Department of Agriculture has
submitted the following information

collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995, Pub.
L. 104-13. Comments regarding (a)
whether the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology should be
addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Farm Service Agency

Title: Report of Acreage.

OMB Control Number: 0560—-0004.

Summary of Collection: 7 U.S.C.
7333(b)(3) specifically requires, for
crops and commodities covered by the
Noninsured Crop Disaster Assistance
Program (NAP), annual reports of
acreage planted and prevented from
being planted, as required by the
Secretary, by the designated acreage
reporting data for the crop and location
as established by the Secretary. The
report of acreage is conducted on an
annual basis and is used by the Farm
Service Agency (FSA) county offices to
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determine eligibility for benefits that are
available to producers on the farm. The
actual number of producers who must
supply information varies depending on
(1) the type of farming operation, and (2)
the mix of crops planted (which has a
direct relationship to the type of
program the producer is eligible to
participate in). In order to establish
eligibility annually for these programs,
a minimal amount of land and crop data
about a producer’s farming operation is
required. The information is
subsequently used to ensure compliance
with program provisions, to determine
actual production histories, and when
disaster occurs, to verify crop loss.
Producers must provide the information
each year because variables such as
previous year experience, weather
occurrences and projections, market
demand, new farming techniques and
personal preferences affect the amount
of land being farmed, the mix of crops
planted, and the projected harvest.

Need and Use of the Information: FSA
will collect information verbally from
the producers during visits to the
county offices. FSA will collect one or
more of the following data elements, as
required: Crop planted, planting date,
crop’s intended use, type or variety,
practice (irrigated or non-irrigated),
acres, location of the crop (tract and
field), and the producer’s percent share
in the crop along with the names of
other producers having an interest in
the crop. Once the information is
collected and eligibility established, the
information is used throughout the crop
year to ensure the producer remains
compliant with program provisions. If
information is not reported, FSA has no
basis to calculate APH, losses could not
be determined, and information for crop
insurance expansion could not be
provided to RMA.

Description of Respondents:
Individuals or households; Farms; State,
local, or tribal government; Business or
other for-profit; Not-for-profit
institutions; State, local or tribal
government.

Number of Respondents: 291,500.

Frequency of Responses: Reporting:
Annually.

Total Burden Hours: 510,125.

Ruth Brown,

Departmental Information Collection
Clearance Officer.
[FR Doc. 05-10838 Filed 5-31-05; 8:45 am]

BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

May 25, 2005.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995, Pub.
L. 104-13. Comments regarding (a)
whether the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology should be
addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
OIRA_Submission@OMB.EOP.GOYV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Agricultural Research Service

Title: Use of Facilities or the
Performance of Photography/
Cinematography at the U.S. National
Arboretum.

OMB Control Number: 0518—-0024.

Summary of Collection: The mission
of the U.S. National Arboretum (USNA)
is to conduct research, provide
education, and conserve and display
trees, shrubs, flowers, and other plans to
enhance the environment. The USNA is
a 446-acre public facility. The grounds
of the USNA are available to the general

public for purposes of education and
passive recreation. The USNA has many
spectacular feature and garden displays
which are very popular to visitors and
photographers. Section 890(b) of the
Federal Agriculture Improvement and
Reform Act of 1996, Pub. L. 104-107
(“FAIR ACT”) provided statutory
authorities regarding the USNA. These
authorities include the ability to charge
fees for temporary use by individuals or
groups of USNA facilities and grounds
for any purpose consistent with the
mission of USNA. Also, the authority
was provided to charge fees for the use
of the USNA for commercial
photography and cinematography.

Need and Use of the Information:
USNA officials using applications in the
form of questionnaires will collect the
information. USNA to determine if the
requestor’s needs can be met and the
request is consistent with the mission
and goals of the USNA uses of the
information. If the basic information is
not collected USNA officials will not be
able to determine if the requestor’s
needs can be met.

Description of Respondents: Business
or other for profit; Not-for-profit
institutions; Individuals or households;
Federal Government; State, local or
tribal government.

Number of Respondents: 300.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 65.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 05-10839 Filed 5-31-05; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 04-132-1]

Secretary’s Advisory Committee on
Foreign Animal and Poultry Diseases;
Renewal

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of renewal.

SUMMARY: We are giving notice that the
Secretary of Agriculture has renewed
the Secretary’s Advisory Committee on
Foreign Animal and Poultry Diseases for
a 2-year period. The Secretary has
determined that the Committee is
necessary and in the public interest.

FOR FURTHER INFORMATION CONTACT: Dr.
Joe Annelli, Director of Emergency
Management Outreach and Liaisons,
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Emergency Management, VS, APHIS,
4700 River Road Unit 41, Riverdale, MD
20737-1231; (301) 734—8073.
SUPPLEMENTARY INFORMATION: The
purpose of the Secretary’s Advisory
Committee on Foreign Animal and
Poultry Diseases (the Committee) is to
advise the Secretary of Agriculture
regarding program operations and
measures to suppress, control, or
eradicate and outbreak of foot-and-
mouth disease, or other destructive
foreign animal or poultry diseases, in
the event these diseases should enter
the United States. The Committee also
advises the Secretary of Agriculture of
means to prevent these diseases.

Done in Washington, DC, this 25th day of
May 2005.
Michael James Harrison,
Assistant Secretary for Administration.
[FR Doc. E5-2768 Filed 5-31-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. 05—-022N]

Codex Alimentarius Commission: 28th
Session of the Codex Alimentarius
Commission

AGENCY: Office of the Under Secretary
for Food Safety, USDA.

ACTION: Notice of public meeting and
request for comments.

SUMMARY: The Office of the Under
Secretary for Food Safety, U.S.
Department of Agriculture (USDA) is
sponsoring a public meeting on June 9,
2005. The objective of the public
meeting is to provide information and
receive public comments on agenda
items and draft United States’ positions
that will be discussed at the 28th
Session of the Codex Alimentarius
Commission (CAC) to be held in Rome,
Italy, July 4-9, 2005. The Under
Secretary for Food Safety recognizes the
importance of providing interested
parties with the opportunity to obtain
background information on the 28th
Session of CAC and to address items on
the agenda.

DATES: The public meeting is scheduled
for Thursday, June 9, 2005, from 1 p.m.
to4 p.m.

ADDRESSES: The public meeting will be
held in Room 107A, Whitten Building,
U.S. Department of Agriculture, 1400
Independence Avenue, SW.,
Washington, DC. The Codex documents
pertaining to the agenda items for the
28th CAC Session, are accessible via the
World Wide Web at the following

address: http://
www.codexalimentarius.net/
current.asp. To submit comments on
this notice, please send them, to the
FSIS Docket Clerk and reference Docket
#05—-022N. All comments submitted in
response to this notice will be available
for public inspection in the Docket
Clerk’s Office between 8:30 a.m. and
4:30 p.m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT:

F. Edward Scarbrough, Ph.D., U.S.
Manager for Codex, U.S. Codex Office,
FSIS, Room 4861, South Agriculture
Building, 1400 Independence Avenue
SW., Washington, DC 20250, Telephone
(202) 205-7760; Fax: (202) 720-3157;
Electronic mail:
ed.scarbrough@fsis.usda.gov. Persons
requiring a sign language interpreter or
other special accommodations should
notify Dr. Scarbrough at the above
number.

SUPPLEMENTARY INFORMATION:

Background

Codex was established in 1962 by two
United Nations organizations, the Food
and Agriculture Organization (FAO) and
the World Health Organization (WHO).
Codex is the major international
organization for encouraging fair
international trade in food and
protecting the health and economic
interests of consumers. Through
adoption of food standards, codes of
practice, and other guidelines
developed by its committees, and by
promoting their adoption and
implementation by governments, Codex
seeks to ensure that the world’s food
supply is sound, wholesome, free from
adulteration, and correctly labeled. In
the United States, USDA, the Food and
Drug Administration (FDA), and the
Environmental Protection Agency (EPA)
manage and carry out U.S. Codex
activities.

Issues To Be Discussed at the Public
Meeting

The Office of the Under Secretary for
Food Safety, U.S. Department of
Agriculture (USDA) is sponsoring a
public meeting on June 9, 2005. The
objective of the public meeting is to
provide information and receive public
comments on agenda items and draft
United States’ positions that will be
discussed at the 28th Session of the
Codex Alimentarius Commission (CAC)
to be held in Rome, Italy, July 4-9, 2005.
The Under Secretary for Food Safety
recognizes the importance of providing
interested parties with the opportunity
to obtain background information on the
28th Session of CAC and to address
items on the agenda. The following

items from the Draft Provisional Agenda
for the 28th Session of the CAC will be
discussed at the public meeting:

(1) Procedural Matters
(A) Amendments to the Procedural Manual
(i) Amendments to the Rules of Procedure
(ii) Other amendments to the Procedural
Manual
(2) Codex Standards and Related Texts
(A) Draft Standards and Related Texts at
Step 8 of the Procedure (including those
submitted at Step 5 with a
recommendation to omit Steps 6 and 7
and those submitted at Step 5 of the
Accelerated Procedure)
(B) Proposed Draft Standards and Related
Texts at Step 5
(C) Withdrawal or Revocation of existing
Codex Standards and Related Texts
(D) Proposals for the Elaboration of new
Standards and Related Texts and for the
Discontinuation of Work
(3) Program and Budgetary Matters
(A) Financial and Budgetary Matters—
Proposed Budget 2006/2007
(B) Strategic Planning of the Codex
Alimentarius Commission
(C) Proposed Schedule of Codex Meetings
2005-2007
(4) Policy and General Matters
(A) Implementation of the Joint FAO/WHO
Evaluation of the Codex Alimentarius
and other FAO and WHO Work on Food
Standards (including the Review of
Codex Committee Structure and
Mandates of Codex Committees and Task
Forces)
(B) Matters arising from the Reports of
Codex Committees and Task Forces
(C) Relations between the Codex
Alimentarius Commission and other
International Organizations
(D) FAO/WHO Project and Trust Fund for
Enhanced Participation in Codex
(E) Other Matters arising from FAO and
WHO
(5) Elections and Appointments
(A) Appointment of Regional Coordinators
(B) Election of Chairperson and Vice-
Chairpersons and Election of Members of
the Executive Committee
(C) Designation of Countries responsible
for Appointing the Chairpersons of
Codex Committees and Task Forces
These issues and draft United States’
positions on these issues will be
described and discussed, and attendees
will have the opportunity to pose
questions and offer comments.
Comments on the issues and draft
positions should be mailed or sent
electronically to the U.S. Codex
Manager (see FOR FURTHER INFORMATION
CONTACT). Please state that your
comments relate to CAC activities and
specify which issues your comments
address.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that the public and, in particular,
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minorities, women, and persons with
disabilities are aware of this notice,
FSIS will announce it on-line through
the FSIS web page located at http://
www.fsis.usda.gov/regulations/
2005_Notices_Index/.

FSIS also will make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, recalls, and other
types of information that could affect or
would be of interest to our constituents
and stakeholders. The update is
communicated via Listserv, a free
electronic mail subscription service for
industry, trade, and farm groups,
consumer interest groups, allied health
professionals, scientific professionals,
and other individuals who have
requested to be included. The update is
available on the FSIS web page.
Through Listserv and the web page,
FSIS is able to provide information to a
much broader, more diverse audience.

In addition, FSIS offers an electronic
mail subscription service which
provides an automatic and customized
notification when popular pages are
updated, including Federal Register
publications and related documents.
This service is available at http://
www.fsis.usda.gov/news_and_events/
email_subscription/ and allows FSIS
customers to sign up for subscription
options across eight categories. Options
range from recalls to export information
to regulations, directives, and notices.

Customers can add or delete
subscriptions themselves and have the
option to protect their accounts with
passwords.

Done at Washington, DG, on May 26, 2005.
F. Edward Scarbrough,
U.S. Manager for Codex Alimentarius.
[FR Doc. 05-10876 Filed 5—31—-05; 8:45 am)]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. 05-017N]

Availability of Question and Answer
Documents

AGENCY: Food Safety and Inspection
Service.

ACTION: Notice of availability.

SUMMARY: The Food Safety and
Inspection Service is announcing the
availability of two question and answer
(Q&A) documents concerning FSIS
Directives 5000.2 (“Review of

Establishment Data by Inspection
Program Personnel”), 6420.2
(“Verification of Procedures for
controlling Fecal Material, Ingesta, and
Milk in Slaughter Operations”), and
10,010.1, Revision 1 (“Microbiological
Testing Program and Other Verification
Activities for Escherichia coli 0157:H7
in Raw Ground Beef Products and Raw
Ground Beef Components and Beef
Patty Components”) (see ADDRESSES).
The Agency is announcing the
availability of these documents now
because they contain information about
Escherichia coli (E. coli) O157:H7,
which is particularly relevant at this
time because the United States is in the
seasonal period when the prevalence of
E. coli 0157:H7 may be higher than
during other times of the year.
ADDRESSES: The Q&A documents are
available in Room 102, Cotton Annex,
300 12th Street, SW., Washington, DC
20250-3700, between 8:30 a.m. and 4:30
p.m., Monday through Friday. They are
also available on the Internet at http://
www.fsis.usda.gov/OPPDE/rdad/
fsisdirectives/10010_1/Ecoli_QA.pdf
and http://www.fsis.usda.gov/OPPDE/
rdad/fsisdirectives/10010_1/
Directives_Q&A.pdyf.

FOR FURTHER INFORMATION CONTACT:
Rachel Edelstein, Regulations and
Petitions Policy Staff, Food Safety and
Inspection Service, U.S. Department of
Agriculture (202) 720-5627.
SUPPLEMENTARY INFORMATION:

Significance of E. Coli 0157:H7 and
FSIS’ Actions To Address the Pathogen

Exposure to E. coli 0157:H7 has been
linked to serious, life-threatening
human illnesses (hemorrhagic colitis
and hemolytic uremic syndrome). In the
United States, outbreaks of human
illnesses caused by foodborne E. coli
0157:H7 infection have often been
linked to ground beef.

FSIS administers a regulatory program
under the Federal Meat Inspection Act
(FMIA) (21 U.S.C. 601 et seq.) to protect
the health and welfare of consumers by
preventing the distribution of meat
products that are unwholesome,
adulterated, or misbranded.

In 1994, FSIS notified the public that
raw ground beef products contaminated
with E. coli O157:H7 are adulterated
within the meaning of the FMIA (21
U.S.C. 601(m)(1)), unless the ground
beef is further processed to destroy this
pathogen. On January 19, 1999, FSIS
published a policy statement in the
Federal Register that explained that, if
non-intact beef products (e.g., beef that
has been mechanically tenderized by
needling or cubing) or intact cuts of
muscle that are to be further processed

into non-intact product prior to
distribution for consumption are found
to be contaminated with E. coli
0157:H7, they must be processed into
ready-to-eat product, or they would be
deemed to be adulterated (64 FR 2803).

In the October 7, 2002, Federal
Register, FSIS informed the public that
E. coli 0157:H7 prevalence may be
higher in April through September than
during other times of the year, based on
several studies and establishment
testing data (67 FR 62332).

Availability of Qs&As

FSIS is making available two
documents that include Qs&As
concerning FSIS Directives 5000.2,
6420.2, and 10,010.1, Revision 1. The
Qs&As address concerns that were
raised by interested parties at public
meetings conducted by FSIS in 2004. At
those meetings, FSIS presented
information on these directives to the
public, particularly small and very
small plants. The Qs&As regarding
Directive 10,010.1, Revision 1, provide
information on establishment
verification testing for E. coli 0157:H7,
establishment controls for E. coli
0157:H7, and establishment
responsibilities in the event that the
establishment finds raw beef product
positive for the pathogen or positive in
a screening test for the pathogen.

The information concerning E. coli
0157:H7 is particularly relevant at this
time because the United States is in the
seasonal period when the prevalence of
this pathogen may be higher than during
other times of the year. Based on
information from the Qs&As,
establishments may decide to take
actions to improve their E. coli 0157:H7
verification testing programs or their
controls to address the pathogen.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that the public and in particular
minorities, women, and persons with
disabilities, are aware of this notice,
FSIS will announce it on-line through
the FSIS web page located at http://
www.fsis.usda.gov/regulations/
2005_Notices_Index/index.asp.

FSIS also will make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, recalls, and other
types of information that could affect or
would be of interest to our constituents
and stakeholders. The update is
communicated via Listserv, a free e-mail
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subscription service consisting of
industry, trade, and farm groups,
consumer interest groups, allied health
professionals, scientific professionals,
and other individuals who have
requested to be included. The update
also is available on the FSIS web page.
Through Listserv and the web page,
FSIS is able to provide information to a
much broader, more diverse audience.

In addition, FSIS offers an email
subscription service which provides an
automatic and customized notification
when popular pages are updated,
including Federal Register publications
and related documents. This service is
available at http://www.fsis.usda.gov/
news_and_events/email_subscription/
and allows FSIS customers to sign up
for subscription options across eight
categories. Options range from recalls to
export information to regulations,
directives and notices. Customers can
add or delete subscriptions themselves
and have the option to password protect
their account.

Done at Washington, DC, on May 25, 2005.
Barbara J. Masters,
Acting Administrator.
[FR Doc. 05-10790 Filed 5-31-05; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE
Forest Service

Forest Counties Payments Committee
Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice.

SUMMARY: The Forest Counties Payments
Committee has scheduled a business
meeting to discuss how it will provide
Congress with the information specified
in Section 320 of the Fiscal Year 2001
Interior and Related Agencies
Appropriations Act. The meeting is
open to the public.

DATES: The meeting will be held on June
29, 2005, from 8 a.m. until 5 p.m. and
June 30, 2005, from 8 a.m. until 12 p.m.
ADDRESSES: The meeting will be held in
the Georgetown Conference Room, 2nd
floor at the Brown Palace Hotel, 321
17th Street, Denver, CO 80202.

FOR FURTHER INFORMATION CONTACT:
Randle G. Phillips, Executive Director,
Forest Counties Payments Committee, at
(202) 208—6574 or via e-mail at
rphillips01@fs.fed.us.

SUPPLEMENTARY INFORMATION: Section
320 of the Interior and Related Agencies
Appropriations Act of 2001 created the
Forest Counties Payments Committee to
make recommendations to Congress on

a long-term solution for making Federal
payments to eligible States and counties
in which Federal lands are situated. The
Committee will consider the impact on
eligible States and counties of revenues
from the historic multiple use of Federal
lands; evaluate the economic,
environmental, and social benefits
which accrue to counties containing
Federal lands; evaluate the expenditures
by counties on activities occuring on
Federal lands, which are Federal
responsibilities; and monitor payments
and implementation of The Secure
Rural Schools and Community Self-
Determination Act of 2000 (Pub. L. 106—
393).

Dated: May 25, 2005.
Timothy Decoster,
Director, Legislative Affairs.
[FR Doc. 05-10824 Filed 5—-31-05; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Tehama County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Tehama County Resource
Advisory Committee (RAC) will meet in
Red Bluff, California. Agenda items to
be covered include: (1) Introductions,
(2) Approval of minutes, (3) Public
Comment, (4) Project Proposals/Possible
Action, (6) Vegetation Opportunities on
the Lassen, (7) General Discussion, (8)
County Update, (9) Next Agenda.

DATES: The meeting will be held on June
9, 2005 from 9 a.m. and end at
approximately 12 p.m.

ADDRESSES: The meeting will be held at
the Lincoln Street School, Conference
Room A, 1135 Lincoln Street, Red Bluff,
CA. Individuals wishing to speak or
propose agenda items must send their
names and proposals to Jim Giachino,
DFO, 825 N. Humboldt Ave., Willows,
CA 95988.

FOR FURTHER INFORMATION CONTACT:
Bobbin Gaddini, Committee
Coordinator, USDA, Mendocino
National Forest, Grindstone Ranger
District, P.O. Box 164, Elk Creek, CA
95939. 530-968-5329; e-mail
ggaddini@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, persons who wish
to bring matters to the attention of the
Committee may file written statements

with the Committee staff before or after
the meeting. Public input sessions will
be provided and individuals who made
written requests by June 6, 2005 will
have the opportunity to address the
committee at those sessions.

Dated: May 23, 2005.
James F. Giachino,
Designated Federal Official.
[FR Doc. 05-10789 Filed 5—31-05; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

[05-02-A]

Opportunity for Designation in the
Alabama, Essex (IL), Springfield (IL),
and Washington Areas, and Request
for Comments on the Official Agencies
Serving These Areas

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Notice.

SUMMARY: The designations of the
official agencies listed below will end in
December 2005. Grain Inspection,
Packers and Stockyards Administration
(GIPSA) is asking persons interested in
providing official services in the areas
served by these agencies to submit an
application for designation. GIPSA is
also asking for comments on the quality
of services provided by these currently
designated agencies: Alabama
Department of Agriculture and
Industries (Alabama); Kankakee Grain
Inspection, Inc. (Kankakee); Springfield
Grain Inspection, Inc. (Springfield); and
Washington Department of Agriculture
(Washington).

DATES: Applications and comments
must be postmarked or electronically
dated on or before July 1, 2005.

ADDRESSES: We invite you to submit
applications and comments on this
notice. You may submit applications
and comments by any of the following
methods:

e Hand Delivery or Courier: Deliver to
Janet M. Hart, Chief, Review Branch,
Compliance Division, GIPSA, USDA,
Room 1647-S, 1400 Independence
Avenue, SW., Washington, DC 20250.

e Fax: Send by facsimile transmission
to (202) 690-2755, attention: Janet M.
Hart.

e E-mail: Send via electronic mail to
Janet.M.Hart@usda.gov.

e Mail: Send hardcopy to Janet M.
Hart, Chief, Review Branch, Compliance
Division, GIPSA, USDA, STOP 3604,
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1400 Independence Avenue, SW.,
Washington, DC 20250-3604.

Read Applications and Comments:
All applications and comments will be
available for public inspection at the
office above during regular business
hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
Janet M. Hart at 202—720-8525, e-mail
Janet.M.Hart@usda.gov.

SUPPLEMENTARY INFORMATION: This
Action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12866
and Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply
to this Action.

Section 7(f)(1) of the United States
Grain Standards Act, as amended (Act),
authorizes GIPSA’s Administrator to
designate a qualified applicant to
provide official services in a specified
area after determining that the applicant
is better able than any other applicant
to provide such official services.

Section 7(g)(1) of the Act provides
that designations of official agencies
shall terminate not later than triennially
and may be renewed according to the
criteria and procedures prescribed in
Section 7(f) of the Act.

1. Current Designations being
Announced for Renewal. For Alabama,
main office in Montgomery, Alabama;
Kankakee, main office in Essex, Illinois;
Springfield, main office in Springfield,
Illinois; and Washington, main office in
Olympia, Washington; the current
designations started January 1, 2003 and
will end December 31, 2005.

a. Pursuant to Section 7(f)(2) of the
Act, the following geographic area, the
entire State of Alabama, except those
export port locations within the State, is
assigned to Alabama.

b. Pursuant to Section 7(f)(2) of the
Act, the following geographic area, in
the State of Illinois, is assigned to
Kankakee.

Bounded on the North by the northern
Bureau County line; the northern
LaSalle and Grundy County lines; the
northern Will County line east-southeast
to Interstate 57;

Bounded on the East by Interstate 57
south to U.S. Route 52; U.S. Route 52
south to the Kankakee County line;

Bounded on the South by the
southern Kankakee and Grundy County
lines; the southern LaSalle County line
west to State Route 17; State Route 17
west to U.S. Route 51; U.S. Route 51
north to State Route 18; State Route 18
west to State Route 26; State Route 26
south to State Route 116; State Route
116 south to Interstate 74; Interstate 74
west to the western Peoria County line;
and

Bounded on the West by the western
Peoria and Stark County lines; the
northern Stark County line east to State
Route 40; State Route 40 north to the
Bureau County line.

c. Pursuant to Section 7(f)(2) of the
Act, the following geographic area, in
the State of Illinois, is assigned to
Springfield.

Bounded on the North by the northern
Schuyler, Cass, and Menard County
lines; the western Logan County line
north to State Route 10; State Route 10
east to the west side of Beason;

Bounded on the East by a straight line
from the west side of Beason southwest
to Elkhart on Interstate 55; a straight
line from Elkhart southeast to
Stonington on State Route 48; a straight
line from Stonington southwest to Irving
on State Route 16;

Bounded on the South by State Route
16 west to the eastern Macoupin County
line; the eastern, southern, and western
Macoupin County lines; the southern
and western Greene County lines; the
southern Pike County line; and

Bounded on the West by the western
Pike County line west to U.S. route 54;
U.S. Route 54 northeast to State Route
107; State Route 107 northeast to State
Route 104; State Route 104 east to the
western Morgan County line. The
western Morgan, Cass, and Schuyler
County lines.

The following grain elevator, located
outside of the above contiguous
geographic area, is part of this
geographic area assignment: East
Lincoln Farmers Grain Co., Lincoln,
Logan County (located inside Central
Illinois Grain Inspection, Inc.’s, area).

d. Pursuant to Section 7(f)(2) of the
Act, the following geographic area, the
entire State of Washington, except those
export port locations within the State, is
assigned to Washington.

2. Opportunity for designation.
Interested persons, including Alabama,
Kankakee, Springfield, and Washington
are hereby given the opportunity to
apply for designation to provide official
services in the geographic areas
specified above under the provisions of
Section 7(f) of the Act and section
800.196(d) of the regulations issued
thereunder. Designation in the specified
geographic areas is for the period
beginning January 1, 2006 and ending
December 31, 2008. Persons wishing to
apply for designation should contact the
Compliance Division at the address
listed above for forms and information,
or obtain applications at the GIPSA Web
site, http://www.usda.gov/gipsa/
oversight/parovreg.htm.

3. Request for Comments. GIPSA also
is publishing this notice to provide
interested persons the opportunity to

present comments on the quality of
services for the Alabama, Kankakee,
Springfield, and Washington official
agencies. In commenting on the quality
of services, commenters are encouraged
to submit pertinent data including
information on the timeliness, cost, and
scope of services provided. All
comments must be submitted to the
Compliance Division at the above
address.

Applications, comments, and other
available information will be considered
in determining which applicant will be
designated.

Authority: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.).

David R. Shipman,

Acting Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. 05-10738 Filed 5-31-05; 8:45 am]
BILLING CODE 3410-EN-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

[04-04-S]

Designation for Georgia, Cedar Rapids
(IA), Montana, and Lake Village (IN)
Areas

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Notice.

SUMMARY: Grain Inspection, Packers and
Stockyards Administration (GIPSA)
announces designation of the following
organizations to provide official services
under the United States Grain Standards
Act, as amended (Act): Georgia
Department of Agriculture (Georgia);
Mid-Iowa Grain Inspection, Inc. (Mid-
Iowa); Montana Department of
Agriculture (Montana); and Schneider
Inspection Service, Inc. (Schneider).
DATES: Effective Date: July 1, 2005.
ADDRESSES: USDA, GIPSA, Janet M.
Hart, Chief, Review Branch, Compliance
Division, STOP 3604, Room 1647-S,
1400 Independence Avenue, SW.,
Washington, DC 20250-3604.

FOR FURTHER INFORMATION CONTACT:
Janet M. Hart at 202—720-8525, e-mail
Janet.M.Hart@usda.gov.

SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12866
and Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply
to this action.

In the December 1, 2004 Federal
Register (69 FR 69884), GIPSA asked
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persons interested in providing official
services in the geographic areas
assigned to the official agencies named
above to submit an application for
designation. Applications were due by
January 3, 2005.

Georgia, Mid-Iowa, Montana, and
Schneider were the sole applicants for
designation to provide official services
in the entire area currently assigned to

them, so GIPSA did not ask for
additional comments on them.

GIPSA evaluated all available
information regarding the designation
criteria in Section 7(f)(1)(A) of the Act
and, according to Section 7(f)(1)(B),
determined that Georgia, Mid-Iowa,
Montana, and Schneider are able to
provide official services in the
geographic areas specified in the
December 1, 2004, Federal Register, for

which they applied. These designation
actions to provide official inspection
services are effective July 1, 2005, and
terminate June 30, 2008, for Georgia,
Mid-Iowa, and Montana. Schneider is
designated for 12 months only, effective
July 1, 2005, and terminating June 30,
2006, to allow GIPSA to further evaluate
their program. Interested persons may
obtain official services by calling the
telephone numbers listed below.

Headquarters location and telephone

Designation
start-end

Official agency
Georgia .....ccooeeevenennenne Atlanta, GA; 229-386-3130
Additional location: Tifton, GA
Mid-lowa ........ccocoeeieenes Cedar Rapids, |A; 319-363-0239 .
Additional location: Clayton, IA
Montana .......c.cccceeuvneen Helena, MT; 406-444-3144 ..............
Additional location: Great Falls, MT .....
Schneider ......ccccoeeeenee. Lake Village, IN; 219-992-2306

7/1/2005-6/30/2008
7/1/2005-6/30/2008

7/1/2005-6/30/2008

7/1/2005-6/30/2006

Authority: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.).

David R. Shipman,

Acting Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. 05-10739 Filed 5—-31-05; 8:45 am)]
BILLING CODE 3410-EN-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

[05-01—C]

Opportunity To Comment on the
Applicants for the Wisconsin Area

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Notice.

SUMMARY: GIPSA requests comments on
the applicants for designation to provide
official services in the geographic area
currently assigned to the Wisconsin
Department of Agriculture, Trade and
Consumer Protection (Wisconsin).

DATES: Comments must be postmarked
or electronically dated on or before July
1, 2005.

ADDRESSES: We invite you to submit
comments on this notice by any of the
following methods:

e Hand Delivery or Courier: Deliver to
Janet M. Hart, Chief, Review Branch,
Compliance Division, GIPSA, USDA,
Room 1647-S, 1400 Independence
Avenue, SW., Washington, DC 20250.

e Fax: Send by facsimile transmission
to (202) 690-2755, attention: Janet M.
Hart.

e E-mail: Send via electronic mail to
Janet.M.Hart@usda.gov.

e Mail: Send hardcopy to Janet M.
Hart, Chief, Review Branch, Compliance
Division, GIPSA, USDA, STOP 3604,
1400 Independence Avenue, SW.,
Washington, DC 20250-3604.

Read Comments: All comments will
be available for public inspection at the
office above during regular business
hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
Janet M. Hart at 202—720-8525, e-mail
Janet.M.Hart@usda.gov.

SUPPLEMENTARY INFORMATION: This
Action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12866
and Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply
to this action.

In the March 1, 2005, Federal Register
(70 FR 9911), GIPSA asked persons
interested in providing official services
in the Wisconsin areas to submit an
application for designation.

There were two applicants for the
Wisconsin area: Wisconsin and Eastern
Iowa Grain Inspection and Weighing
Service, Inc. (Eastern Iowa), a currently
designated official agency. Wisconsin
applied for designation to provide
official services in the entire area
currently assigned to them. Eastern Iowa
applied for all or part of Wisconsin.
GIPSA is publishing this notice to
provide interested persons the
opportunity to present comments
concerning the applicants. Commenters
are encouraged to submit reasons and
pertinent data for support or objection
to the designation of the applicants. All
comments must be submitted to the
Compliance Division at the above
address. Comments and other available
information will be considered in

making a final decision. GIPSA will
publish notice of the final decision in
the Federal Register, and GIPSA will
send the applicants written notification
of the decision.

Authority: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.).

David. R Shipman,

Acting Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. 05—-10740 Filed 5—-31-05; 8:45 am)]
BILLING CODE 3410-EN-P

DEPARTMENT OF COMMERCE

Submission for OMB Review:
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance of the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act of 1995, Public Law 104-13.

Bureau: International Trade
Administration.

Title: Product Characteristics—Design
Check-Off List.

Agency Form Number: ITA-426P.

OMB Number: 0625-0035.

Type of Request: Regular Submission.

Burden: 1,000 hours.

Number of Respondents: 2,000.

Avg. Hours Per Response: 30 minutes.

Needs and Uses: The International
Trade Administration (ITA) sponsors up
to 120 overseas trade fairs each fiscal
year. Trade fairs involve U.S. firms
exhibiting their goods and services at
American pavilions at internationally
recognized events worldwide.

The Product Characteristics-Design
Check-Off List seeks from participating
firms information on the physical
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nature, power (utility) and graphic
requirements of the products and
services to be displayed, and to ensure
the availability of utilities for active
product demonstrations. This form also
allows U.S. firms to identify special
installation instructions that can be
critical to the proper placement and
hookup of their equipment and/or
graphics. Without the timely and
accurate submission of Form ITA—426P,
Product Characteristics-Design Check-
Off List, ITA would be unable to
provide a pavilion facility that would
effectively support the sales/marketing
and presentation objectives of U.S.
participants. The anticipated result
would be diminished program
productivity, then declining
participation by U.S. firms. A second
possible result would be reduced
private sector funds and possibly the
discontinuation of this type of U.S.
international trade event program.

Affected Public: Business or other for
profit, not-for-profit institutions.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain a benefit, voluntary.

OMB Desk Officer: David Rostker,
(202) 395-7340.

Copies of the above information
collection can be obtained by calling or
writing Diana Hynek, Departmental
Paperwork Clearance Officer, (202) 482—
0266, Department of Commerce, Room
6612, 14th & Constitution Avenue, NW.,
Washington, DC 20230. E-mail:
dHynek@doc.gov.

Written comments and
recommendations for the proposed
information collection should be sent to
David Rostker, OMB Desk Officer, e-
mail: David_Rostker@omb.eop.gov or
fax (202) 395-7285, within 30 days of
the publication of this notice in the
Federal Register.

Dated: May 26, 2005.
Madeleine Clayton,

Departmental Paperwork Clearance Officer,
Office of the Chief Information Officer.

[FR Doc. 05-10886 Filed 5-31-05; 8:45 am]
BILLING CODE 3510-FP-P

DEPARTMENT OF COMMERCE

Submission for OMB Review:
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance of the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act of 1995, Public Law 104-13.

Bureau: International Trade
Administration.

Title: Certified Trade Mission:
Application for Status.

Agency Form Number: ITA-4127P.
OMB Number: 0625—0215.

Type of Request: Regular Submission.
Burden: 60 hours.

Number of Respondents: 60.

Avg. Hours Per Response: 1 hour.

Needs and Uses: Certified Trade
Missions are overseas events that are
planned, organized and led by both
Federal and non-Federal government
export promotion agencies such as
industry trade associations, agencies of
state and local governments, chambers
of commerce, regional groups and other
export-oriented groups. The Certified
Trade Mission-Application for Status
form is the vehicle by which individual
firms apply, and if accepted, agree to
participate in the Department of
Commerce’s (DOC) trade promotion
events program, identify the products or
services they intend to sell or promote,
and record their required participation
fees. This submission only renews use
of the form; no changes are being made.
The form is used to (1) collect
information about the products/services
that a company wishes to export; (2)
evaluate applicants’ mission goals and
the marketability of product categories/
industry in the local market, and (3) to
develop meeting schedules appropriate
to these.

Affected Public: Business or other for
profit, not-for-profit institutions.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain a benefit, voluntary.

OMB Desk Officer: David Rostker,
(202) 395-7340.

Copies of the above information
collection can be obtained by writing
Diana Hynek, Departmental Paperwork
Clearance Officer, Office of the Chief
Information Officer, Department of
Commerce, Room 6612, 14th &
Constitution Avenue, NW., Washington,
DC 20230. E-mail: dHynek@doc.gov.

Written comments and
recommendations for the proposed
information collection should be sent to
David Rostker, OMB Desk Officer via e-
mail: David_Rostker@omb.eop.gov or
fax (202) 395-7285, within 30 days of
the publication of this notice in the
Federal Register.

Dated: May 26, 2005.

Madeleine Clayton,

Departmental Paperwork Clearance Officer,
Office of the Chief Information Officer.

[FR Doc. 05-10890 Filed 5-31—-05; 8:45 am]
BILLING CODE 3510-FP-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce (DOC)
has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: Bureau of Economic Analysis
(BEA), Commerce.

Title: Institutional Remittances to
Foreign Countries.

Form Number(s): BE-40.

Agency Approval Number: 0608—

002.

Type of Request: Reinstatement, with
change, of a previously approved
collection for which approval has
expired.

Burden: 2,100 hours.

Number of Respondents: 790.

Average Hours Per Response: 1.5
hours.

Needs and Uses: The Bureau of
Economic Analysis (BEA) is responsible
for the compilation of the U. S.
international transactions accounts
(ITA’s). The ITA’s provide a statistical
summary of all U.S. international
transactions and, as such, are one of the
major statistical products of BEA. These
accounts are used extensively by both
government and private organizations
for national and international economic
policy formulation and for analytical
purposes. The information collected in
this survey is used to develop the
“‘private remittances” portion of the
ITA’s. Without this information, an
integral component of the ITA’s would
be omitted. In addition, the information
from this survey is used by international
organizations, such as the International
Monetary Fund; various private
organizations; and other government
agencies, such as the Treasury
Department and the U.S. Agency for
International Development, to, among
other things, analyze economic trends
and support economic growth and
prosperity.

Affected Public: Not-for-profit
institutions.

Frequency: Quarterly and annually.

Respondents Obligation: Voluntary.

Legal Authority: Bretton Woods
Agreement Act, Section 8, and E.O.
10033, as amended.

OMB Desk Officer: Paul Bugg, (202)
395-3093.

You may obtain copies of the above
information collection proposal by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, Department of Commerce, Room
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6025, 14th and Constitution Avenue,
NW., Washington, DC 20230, or via the
Internet at dHynek@doc.gov.

Send comments on the proposed
information collection within 30 days of
publication of this notice to Office of
Management and Budget, O.ILR.A.,
Paperwork Reduction Project 0608—
0002, Attention PRA Desk Officer for
BEA, via the Internet at
pbugg@omb.eop.gov, or by FAX at 202—
395-7245.

Dated: May 26, 2005.

Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-10891 Filed 5-31-05; 8:45 am)]
BILLING CODE 3510-EA-P

DEPARTMENT OF COMMERCE

Submission for OMB Review:
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance of the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act of 1995, Public Law 104-13.

Bureau: International Trade
Administration.

Title: Trade Fair Certification
Program: Application.

Agency Form Number: ITA-4100P.

OMB Number: 0625-0130.

Type of Request: Regular Submission.

Burden: 900 hours.

Number of Respondents: 90.

Avg. Hours Per Response: 10 hours.

Needs and Uses: Private trade show
organizers, trade associations, U.S.
agents of foreign fair authorities, and
other entities use this form to apply for
certification of there ability to organize
and manage a U.S. pavilion at a foreign
trade show. The Department of
Commerce uses information from the
form to evaluate if both the show and
the organizer meet the Department’s
high standards in areas such as
recruiting, delivering show services,
attracting small and medium size firms,
booth pricing, and being and
appropriate marketing venue for U.S.
firms. The form asks organizers to
respond to 23 questions ranging from
simple name and address to pricing
options to outlining their experience
and marketing plans. Potential
exhibitors look to trade fair certification
to ensure they are participating in a
viable show with a reliable organizer.

The form also includes information on
where to apply, procedures, and
commitment by the applicant to abide
by the terms set forth for program
participation.

Affected Public: Business or other for
profit, not-for-profit institutions.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain a benefit, voluntary.

OMB Desk Officer: David Rostker,
(202) 395-7340.

Copies of the above information
collection can be obtained by calling or
writing Diana Hynek, Departmental
Paperwork Clearance Officer, (202) 482—
0266, Department of Commerce, Room
6612, 14th & Constitution Avenue, NW.,
Washington, DC 20230. E-mail:
dHynek@doc.gov.

Written comments and
recommendations for the proposed
information collection should be sent to
David Rostker, OMB Desk Officer, e-
mail: David_Rostker@omb.eop.gov or
fax (202) 395-7285, within 30 days of
the publication of this notice in the
Federal Register.

Dated: May 26, 2005.

Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-10892 Filed 5-31-05; 8:45 am]
BILLING CODE 3510-FP—P

DEPARTMENT OF COMMERCE

Submission for OMB Review:
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance of the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act of 1995, Pub. L. 104-13.

Bureau: International Trade
Administration.

Title: Marketing Data Form.

Agency Form Number: ITA—466P.

OMB Number: 0625-0047.

Type of Request: Regular Submission.

Burden: 3,000 hours.

Number of Respondents: 4,000.

Avg. Hours Per Response: 45 minutes.

Needs and Uses: There is a need to
have proper information about
companies participating in U.S.
exhibitions, trade missions and
Matchmaker Trade Delegations and
their products in order to publicize and
promote participation in these trade
promotion events. The Marketing Data

Form (MDF) provides information
necessary to produce export promotion
brochures and directories, to arrange
appointments and to prospect calls on
behalf of the participants with key
prospective buyers, agents, distributors
or government officials. Specific
information is also requested relating to
the participants’ objectives regarding
agents, distributors, joint venture or
licensing partners, and any special
requirements for prospective agents, for
example, physical facilities, technical
capabilities, financial strength, staff,
representation of complementary lines,
etc.

Affected Public: Business or other for
profit, not-for-profit institutions

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain a benefit, voluntary.

OMB Desk Officer: David Rostker,
(202) 395-7340.

Copies of the above information
collection can be obtained by calling or
writing Diana Hynek, Departmental
Paperwork Clearance Officer, (202) 482—
0266, Department of Commerce, Room
6612, 14th & Constitution Avenue, NW.,
Washington, DC 20230, or via the
Internet at dHynek@doc.gov.

Written comments and
recommendations for the proposed
information collection should be sent to
David Rostker, OMB Desk Officer,
David_Rostker@omb.eop.gov or fax
(202) 395-7285, within 30 days of the
publication of this notice in the Federal
Register.

Dated: May 26, 2005.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-10893 Filed 5-31-05; 8:45 am]
BILLING CODE 3510-FP-P

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Producing Firms
for Determination of Eligibility To
Apply for Trade Adjustment
Assistance

AGENCY: Economic Development
Administration (EDA), DOC.

ACTION: To give all interested parties an
opportunity to comment.

Petitions have been accepted for filing
on the dates indicated from the firms
listed below.
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LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD APRIL 28, 2005—-MAY 20, 2005

: Date petition ac-
Firm name Address cepted Product
ILX Lightwave Corporation ..........cc.cccu.... 31950 East Frontage Road, Bozeman, | 28-Apr-05 ........ Optical instruments.
MT 59771.
Truitt Brothers, INC .....cooovviieiiiiiec, 1105 Front Street, N.E., Salem, OR | 02-May—05 ....... Pears.
97308.
Artifacts, INC ...oveieiie 3120 West Oak Street, Palestine, TX | 03—-May—-05 ....... Hats.
75801.
Hunter Brothers, INC .......cccooiieiiiiieiins 1290 University Avenue, Rochester, NY | 04—May—05 ....... Heat treated, high speed steel machine
14610. knives.
Carballo Contract Machining ................... 4540 West 34th Street, Houston, TX | 05-May-05 ....... Valve bodies.
77092.
Deltron, INC .oooveveeieeeeeeee e 290 Wissahickon Avenue, North Wales, | 05-May-05 ....... Linear and switching power supplies.
PA 19454.
Process Integrity, INC .....oooveviiiiiiiiiee. 5840 West Interstate 20, Arlington, TX | 05-May-05 ....... Execution system software.
76017.
Estul Tool & Manufacturing, Inc .............. 10737 Independence Point Pkwy., Mat- | 12—-May—05 ....... Parts of automatic door closers, electric
thews, NC 28105. lamps and light fittings, and machin-
ery parts not containing electrical fea-
tures.
River Valley Contract Manufacturing, Inc | 177 North Park Street, Menifee, AR | 12-May-05 ....... Harness, jumper and lead wiring sets.
72107.
Third Street Sportswear Manufacturing, | 1106 South 3rd Street, Ozark, MO | 12-May-05 ....... Infant and children’s sportswear.
Inc. 65721.
The petitions were submitted DEPARTMENT OF COMMERCE used in the manufacturing process)

pursuant to Section 251 of the Trade Act
of 1974 (19 U.S.C. 2341). Consequently,
the United States Department of
Commerce has initiated separate
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each firm
contributed importantly to total or
partial separation of the firm’s workers,
or threat thereof, and to a decrease in
sales or production of each petitioning
firm. Any party having a substantial
interest in the proceedings may request
a public hearing on the matter. A
request for a hearing must be received
by Trade Adjustment Assistance, Room
7812, Economic Development
Administration, U.S. Department of
Commerce, Washington, DC 20230, no
later than the close of business of the
tenth calendar day following the
publication of this notice. The Catalog
of Federal Domestic Assistance official
program number and title of the
program under which these petitions are
submitted is 11.313, Trade Adjustment
Assistance.

Dated: May 24, 2005.
Anthony J. Meyer,

Senior Program Analyst, Office of Strategic
Initiatives.

[FR Doc. 05-10862 Filed 5-31-05; 8:45 am]
BILLING CODE 3510-24-P

Foreign—Trade Zones Board
(Docket 25-2005)

Foreign—-Trade Zone 18, San Jose,
California, Application for Subzone,
Space Systems/Loral, Inc. (Satellites),
Palo Alto, Menlo Park and Mountain
View, California

An application has been submitted to
the Foreign—Trade Zones Board (the
Board) by the City of San Jose, grantee
of FTZ 18, requesting special-purpose
subzone status for the manufacturing
facilities of Space Systems/Loral, Inc.
(SS/L), located in Palo Alto, Menlo Park
and Mountain View, California. The
application was submitted pursuant to
the provisions of the Foreign—Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on May 24, 2005.

The SS/L facilities (1,300 employees)
consist of five sites on 37 acres: Site 1
(28.4 acres) is located at 3825, 3850 and
3875 Fabian Way, Palo Alto; Site 2 (1
acre) is located at 3977 and 3963 Fabian
Way, Palo Alto; Site 3 (5 acres) is
located at 1034—-1036 and 1025 E.
Meadow Circle, Palo Alto; Site 4
(110,000 square feet) is located at 1205
and 1145 Hamilton Court, Menlo Park;
and Site 5 (2.5 acres) is located at 2288
Charleston Road, Mountain View. The
facilities are used for the manufacture of
satellites and satellite systems (HTS
8802.60 and 8525.10 duty—free).
Components and materials sourced from
abroad (representing 15% of all parts

include: coated wire, articles of
aluminum, handtools, digital ADP
machines, digital systems, computer
parts, lithium ion battery cells, parts of
storage batteries, switching apparatus,
modems, magnetic tape, magnetic discs,
computer discs, transmission apparatus,
transmission with reception apparatus,
radar apparatus, radio navigational
apparatus, reception apparatus,
antennas, apparatus parts, capacitors,
resistors, printed circuits, electrical
apparatus, switches, electrical panels,
diodes, transistors, thyristors,
photosensitive devices, semiconductor
devices, integrated circuits, hybrid
integrated circuits, signal generators,
containers, parts of spacecraft, space
navigation instruments, oscilloscopes,
multimeters, voltage checking
instruments, parts of test equipment and
thermocouples (duty rate ranges from
duty—free to 6.1%).

FTZ procedures would exempt SS/L
from customs duty payments on the
foreign components used in export
production. Some 13 percent of the
plant’s shipments are sold to export
markets; however, satellites launched
from domestic sites are considered
exported and a total of 96% of SS/L’s
zone savings would come from exports.
The request indicates that the savings
from FTZ procedures would help
improve the plant’s international
competitiveness.

In accordance with the Board’s
regulations, a member of the FTZ staff
has been appointed examiner to
investigate the application and report to
the Board.
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Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at one of
the following addresses:

1. Submissions Via Express/Package
Delivery Services: Foreign—Trade-Zones
Board, U.S. Department of Commerce,
Franklin Court Building - Suite 4100W,
1099 14th St. NW, Washington, D.C.
20005; or

2. Submissions Via the U.S. Postal
Service: Foreign—Trade-Zones Board,
U.S. Department of Commerce, FCB -
Suite 4100W, 1401 Constitution Ave.
NW, Washington, D.C. 20230.

The closing period for their receipt is
August 1, 2005. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period to
August 15, 2005.

A copy of the application and
accompanying exhibits will be available
for public inspection at the Office of the
Foreign—Trade Zones Board’s Executive
Secretary at the first address listed
above, and at the U.S. Department of
Commerce Export Assistance Center,
2152 N. Third Street, Suite 550, San
Jose, California 95112.

Dated: May 24, 2005.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 05-10887 Filed 5-31-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration
User Satisfaction Surveys

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burdens, invites the general
public and other Federal agencies to
take this opportunity to comment on the
continuing information collections, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13 (44
U.S.C. 3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before August 1, 2005.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230. E-mail:
dHynek@doc.gov.

FOR FURTHER INFORMATION CONTACT:
Request for additional information or
copies of the information collection
instrument and instructions should be
directed to:

Tish Falco, U.S. & Foreign Commercial
Service, Customer Relationship
Management Unit, Room 1107, 14th
and Constitution Avenue, NW.,
Washington, DC 20230. Phone: (202)
482—-3388.

Erin Schumacher, International Trade
Administration, SABIT Program, FCB,
4100W, 14th and Constitution Ave.,
NW., Washington, DC. Phone: (202)
482—-3644.

Barb Rawdon, Manufacturing and
Services, Rm. 3215, International
Trade Administration, 1401
Constitution Avenue, NW.,
Washington, DC 20230. Phone: (202)
482—-0474.

Rand Ruggieri, OCIO, Rm. 1848,
International Trade Administration,
14th and Constitution Ave., NW.,
Washington, DC 20230. Phone: (202)
482-9104.

SUPPLEMENTARY INFORMATION:
I. Abstract

ITA provides numerous export
promotion programs to help U.S.
businesses. These programs include
information products, services, and
trade events. To accomplish its mission
effectively, ITA needs ongoing feedback
on its programs. These information
collection items allow ITA to solicit
client’s opinions about the use of ITA
products, services, and trade events.
The information is used for program
improvement, strategic planning,
allocation of resources, and performance
measures.

The surveys are part of ITA’s effort to
implement objectives of the National
Performance Review (NPR) and
Government Performance and Results
Act (GPRA). Responses to the surveys
will meet the needs of ITA performance
measures based on NPR and GPRA
guidelines. These performance measures
will serve as a basis for justifying and
allocating human and financial
resources.

Survey responses will acquaint ITA
managers with firm’s perceptions and
assessments of export-assistance
products and services. Also, the surveys
will enable ITA to track the performance
of overseas posts. This information is
critical for improving the programs.

Survey responses are used to assess
client satisfaction, determine priorities,
and identify areas where service levels
and benefits differ from client
expectations. Clients benefit because the

information is used to improve services
provided to the public. Without this
information, ITA is unable to
systematically determine client
perceptions about the quality and
benefit of its export-promotion
programs.

II. Method of Data Collection

ITA faxes, mails, e-mails, web-
enabled or telephones surveys to clients.

III. Data:

OMB Number: 0625—-0217.

Form Number: ITA-4108P-A1, ITA-
4110P, etc.

Type of Review: Revision-regular
submission.

Affected Public: ITA clients that
purchased products and services.

Estimated Number of Respondents:
13,257.

Estimated Time Per Response: Range
from 5-60 minutes.

Estimated Total Annual Burden
Hours: 3,839.5.

Estimated Total Annual Costs: The
estimated annual cost for this collection
is $140,026.40 ($72,755 for respondents
and $61,021.40 for the federal
government).

IV. Request for Comments

Comments are invited on (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and costs) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or forms of information technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: May 26, 2005.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E5-2775 Filed 5-31-05; 8:45 am]
BILLING CODE 3510-FP-P
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DEPARTMENT OF COMMERCE Order, Finding, or Suspended

Investigation.

International Trade Administration
SUPPLEMENTARY INFORMATION:
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity to Request Each year during the anniversary
Administrative Review month of the publication of an
antidumping or countervailing duty
order, finding, or suspension of
investigation, an interested party, as

investigation.

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Opportunity to
Request Administrative Review of request, in accordance with section
Antidumping or Countervailing Duty 351.213(2002) of the Department of

Commerce (the Department)
Regulations, that the Department
conduct an administrative review of that
antidumping or countervailing duty
Background order, finding, or suspended

Opportunity to Request a Review:

Not later than the last day of June
2005, interested parties may request
defined in section 771(9) of the Tariff administrative review of the following
Act of 1930, as amended (the Act), may  orders, findings, or suspended
investigations, with anniversary dates in
June for the following periods:

Antidumping Duty Proceedings

Period

BELGIUM: Sugar.

Amd2B077 ..ottt e e e e e e —————eeeeeea————eeeeeaaai—a—eeeeeeiaattrtteeeeeeaasbaeteeaeaaaaateeeeeeeaaaraeaeeeeeaaannn
FRANCE: Sugar.

A—d2T7 078 ...ttt et e e e e e e ————eeeeeea—————eeeeaaait——eeeeeeiaaarteeeeeeaaaaabraeteeeeaanateeaeeeeaaarreereaaeaaannn
GERMANY: Sugar.

A—d28—082 ......eeeeeee et e et e e e e e ee—————eeeeeea—a——teeeeaaait——eeeeeeiaabetttaeeaaaaasbaatteeeeaabrrreaaeeeaaarrreeeeeeeaannes
JAPAN: Carbon and Alloy Seamless Standard, Line, and Pressure Pipe (Over 4 1/2 Inches).

AABBB8B50 ...eutiiteeetee ettt et b ea e e b e ea b e e R et e R b e e eh et S £ £ e eh Rt e R e e eR et e he e e bt e be e e abeenae e eteenaneenbeesanen
JAPAN: Carbon and Alloy Seamless Standard, Line, and Pressure Pipe (Under 4 1/2 Inches).

F Yot 1 USSR
JAPAN: Structural Steel Beams.

AABBB—BD52 ...ttt ettt e ettt e R et e b e e eateeakee e bt e R et eabeeeheeeEeeeReeebeeeReeeheeeabeaaEeeebeeeaeeeteeenneebeeannean
JAPAN: Certain Hot—Rolled Carbon Steel Flat Products.

A—BBB—84B ......eeiiieii it e e e e e e ———eeeeeeea—————eeeeaaa———eeeeeeiaatarteteeeeaaasbaeteeaeeaaaareeaaeeeaaaraeareaeeaannnn
JAPAN: Forklift Trucks.

AmBBB—703 ....eiieiiiee i ——eeeeeae————eeeeeaeat———eeeeeaaaiataeeteeeeiaaarteeeeeeaaasbratteeeeaaaararaeeeeaaarrrareeaeaaannes
JAPAN: Grain-Oriented Electrical Steel.

ArDBB83T .. .iiiiiiiii ittt e e e e et —————eeeeeea—————eeeeaaai———eeeeeeiaatartetaeeeaaarbratteeeaaahrraraeeeeaaarrreeeeeeaaaanes
REPUBLIC OF KOREA: Polyethylene Terephthalate (Pet) Film.
ArBB0—807 ..ttt ettt ettt b et b e e R et e b e ea et e b £ e eaRe e R et oA e e e ehe e SRt e R et e b e e ehe e eab e e ehne e bt e eheeenneenneenteean
RUSSIA: Ammonium Nitrate.

T2 S I PR P USSP
SOUTH AFRICA: Carbon and Alloy Seamless Standard, Line, and Pressure Pipe (Under 4 1/2 Inches).

F A [0 PRSPPI
TAIWAN: Carbon Steel Plate.

A—BB3080 ....eiiiiiiii it e e e e ——ee e e e e e ————eeeeeaaa————eeeeeaaaa—a—eeeeeeiaaaar—eteaeeaaashaeeeeaeaaanaraeeeeeeaaararaeeeeeaaannn
TAIWAN: Stainless Steel Butt-Weld Pipe Fittings.

F Y e s I 1 TSSO URUPRRPTRRRRIRt
TAIWAN: Certain Helical Spring Lock Washers.

AmBB3820 ....uiieeiieie et e et e e e eee—————eeeeeaa————eeeeeaaaiat——eeeeeeiaatbrtetaeeeaaarbeatteeeaaabrrrraaeeeaaarrrereeeeaaaane
THE PEOPLE’S REPUBLIC OF CHINA: Apple Juice Concentrate, Non—-Frozen.

Y A0 e <1 SRR SSPRN
THE PEOPLE’S REPUBLIC OF CHINA: Color Television Receivers.

A—BT0—8B4 ...t e e e e e e ————eeeeeeet————eeeeeaaa—aeeeeeeeiaaatteteeeeeiasbeateeaeeaaanarreeeeeeaaarrnaeaaaeaaannes
THE PEOPLE’S REPUBLIC OF CHINA: Folding Metal Tables & Chairs.

A—BT0-8B8 ......oeeiieeeieeiiee et e e e ——ee e e e ee—————eeeeaaat———eeeeeaaaa—aeeeeeeeiaaatteeeeeeaaasbaaeeeaeeaanareteeeeeaaarrnneeaaeaaanne
THE PEOPLE’S REPUBLIC OF CHINA: Furfuryl Alcohol.

A—BT0-856 .....eeeeiiee e ittt e e eee e e e e —————eeeeeaat———eeeeeaaaa—aeeeeeeeiaataraeeeeeeaaasbraeeeaeeaanarateeeeeaaaraneeaaaeaaannes
THE PEOPLE’S REPUBLIC OF CHINA: Indigo.

A—BT0-856 .....eeeeiiee e ittt e e eee e e e e —————eeeeeaat———eeeeeaaaa—aeeeeeeeiaataraeeeeeeaaasbraeeeaeeaanarateeeeeaaaraneeaaaeaaannes
THE PEOPLE’S REPUBLIC OF CHINA: Lawn and Garden Steel Fence Posts.

F YA o S 4 APPSO PPSPPTRRORt
THE PEOPLE’S REPUBLIC OF CHINA: Silicon Metal.

A—BT0-80B .....oeeeiieeeieiitie ettt e e e e e ——eee e e e a—————eeeeaaa————eeeeeaaaa——eeeeeeeiaaatteeeeeeaaasbaateeaeeaanaraeeeaeeaaarrnaeaeesaaannne
THE PEOPLE’S REPUBLIC OF CHINA: Sparklers.

A—BT70-804 ...t e e e e e e —————eeeeeaat———eeeeeeaaataeeeeeeeiaaarteeeeeeeaasbeaeeeaeeaannraeeeeeeaaaranaeaaaeaaannes
THE PEOPLE’S REPUBLIC OF CHINA: Tapered Roller Bearings.

F Y40 310 OO RSSUPPPSRPTRRIRt

Countervailing Duty Proceedings.
CANADA: Softwood Lumber?.

(O 2o PP PSRRI
ITALY: Grain—Oriented Electrical Steel.

O PP P TP RPN

10r the next business day, if the deadline falls
on a weekend, federal holiday, or any other day
when the Department is closed.

6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05

11/28/03 - 5/31/05

6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05
6/1/04 - 5/31/05

6/1/04 - 5/31/05

4/1/04 - 3/31/05

1/1/04 - 12/31/04
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Antidumping Duty Proceedings

Period

Suspension Agreements.
None..

In the notice of opportunity to request administrative review that published on May 2, 2005 (70 FR 22631), we listed the period of review for
Softwood Lumber from Canada (C-122-839) incorrectly. The correct period of review is listed above.

In accordance with section 351.213
(b) of the regulations, an interested party
as defined by section 771(9) of the Act
may request in writing that the
Secretary conduct an administrative
review. For both antidumping and
countervailing duty reviews, the
interested party must specify for which
individual producers or exporters
covered by an antidumping finding or
an antidumping or countervailing duty
order or suspension agreement it is
requesting a review, and the requesting
party must state why it desires the
Secretary to review those particular
producers or exporters. If the interested
party intends for the Secretary to review
sales of merchandise by an exporter (or
a producer if that producer also exports
merchandise from other suppliers)
which were produced in more than one
country of origin and each country of
origin is subject to a separate order, then
the interested party must state
specifically, on an order—by-order basis,
which exporter(s) the request is
intended to cover.

As explained in Antidumping and
Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 69
FR 23954 (May 6, 2003), the Department
has clarified its practice with respect to
the collection of final antidumping
duties on imports of merchandise where
intermediate firms are involved. The
public should be aware of this
clarification in determining whether to
request an administrative review of
merchandise subject to antidumping
findings and orders. See also the Import
Administration web site at http://
ia.ita.doc.gov.

Six copies of the request should be
submitted to the Assistant Secretary for
Import Administration, International
Trade Administration, Room 1870, U.S.
Department of Commerce, 14th Street &
Constitution Avenue, N.W.,
Washington, D.C. 20230. The
Department also asks parties to serve a
copy of their requests to the Office of

Antidumping/Countervailing
Operations, Attention: Sheila Forbes, in
room 3065 of the main Commerce
Building. Further, in accordance with
section 351.303(f)(1)(i) of the
regulations, a copy of each request must
be served on every party on the
Department’s service list.

The Department will publish in the
Federal Register a notice of “Initiation
of Administrative Review of
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation” for requests received by
the last day of June 2005. If the
Department does not receive, by the last
day of June 2005, a request for review
of entries covered by an order, finding,
or suspended investigation listed in this
notice and for the period identified
above, the Department will instruct
Customs and Border Protection to assess
antidumping or countervailing duties on
those entries at a rate equal to the cash
deposit of (or bond for) estimated
antidumping or countervailing duties
required on those entries at the time of
entry, or withdrawal from warehouse,
for consumption and to continue to
collect the cash deposit previously
ordered.

This notice is not required by statute
but is published as a service to the
international trading community.

Dated: May 25, 2005.
Holly A. Kuga,

Senior Office Director, AD/CVD Operations,
Office 4 for Import Administration.

[FR Doc. E5-2740 Filed 5-31-05; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration

Initiation of Five-year (“‘Sunset’)
Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In accordance with section
751(c) of the Tariff Act of 1930, as
amended (‘“‘the Act”), the Department of
Commerce (“‘the Department”) is
automatically initiating five-year
(“sunset”) reviews of the antidumping
duty orders listed below. The
International Trade Commission (“the
Commission”) is publishing
concurrently with this notice its notice
of Institution of Five-year Review which
covers these same orders.

EFFECTIVE DATE: June 1, 2005.

FOR FURTHER INFORMATION CONTACT: Zev
Primor, Office 4, AD/CVD Operations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce at (202) 482—4114, or Mary
Messer, Office of Investigations, U.S.
International Trade Commission at (202)
205-3193.

SUPPLEMENTARY INFORMATION:
Background

The Department’s procedures for the
conduct of sunset reviews are set forth
in 19 CFR 351.218. Guidance on
methodological or analytical issues
relevant to the Department’s conduct of
sunset reviews is set forth in the
Department’s Policy Bulletin 98.3 —
Policies Regarding the Conduct of Five-
year (“Sunset”’) Reviews of
Antidumping and Countervailing Duty
Orders; Policy Bulletin, 63 FR 18871
(April 16, 1998) (“Sunset Policy
Bulletin™).

Initiation of Reviews

In accordance with 19 CFR
351.218(c), we are initiating the sunset
reviews of the following antidumping
duty orders:

DOC Case No. ITC Case No. Country Product
A-427-801 731-TA-392A France Antifriction Bearings, Ball
A-427-801 731-TA-392C France | Antifriction Bearings, Spherical Plain
A-428-801 731-TA-391A Germany Antifriction Bearings, Ball
A—-475-801 731-TA-393A Italy Antifriction Bearings, Ball
A-588-804 ...t 731-TA-394A Japan Antifriction Bearings, Ball
A-B59-801 ... 731-TA-396 Singapore Antifriction Bearings, Ball
A—A12-807 oo 731-TA-399A United Kingdom Antifriction Bearings, Ball



31424 Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/ Notices

DOC Case No. ITC Case No. Country Product
A-570-836 ... 731-TA-718 PRC Glycine
A-570-804 731-TA-464 PRC Sparklers
AB70-807 oo 731-TA-344 PRC Tapered Roller Bearings
Filing Information wishing to participate in the sunset Background

As a courtesy, we are making
information related to sunset
proceedings, including copies of the
Department’s regulations regarding
sunset reviews (19 CFR 351.218) and the
Sunset Policy Bulletin, the Department’s
schedule of sunset reviews, case history
information (i.e., previous margins, duty
absorption determinations, scope
language, import volumes), and service
lists available to the public on the
Department’s sunset Internet website at
the following address: “http://
ia.ita.doc.gov/sunset/.” All submissions
in these sunset reviews must be filed in
accordance with the Department’s
regulations regarding format,
translation, service, and certification of
documents. These rules can be found at
19 CFR 351.303.

Because deadlines in a sunset review
can be very short, we urge interested
parties to apply for access to proprietary
information under administrative
protective order (“APO”) immediately
following publication in the Federal
Register of the notice of initiation of the
sunset review. The Department’s
regulations on submission of proprietary
information and eligibility to receive
access to business proprietary
information under APO can be found at
19 CFR 351.304-306.

Information Required from Interested
Parties

Domestic interested parties (defined
in section 771(9)(C), (D), (E), (F), and (G)
of the Act and 19 CFR 351.102(b))
wishing to participate in these sunset
reviews must respond not later than 15
days after the date of publication in the
Federal Register of the notice of
initiation by filing a notice of intent to
participate. The required contents of the
notice of intent to participate are set
forth at 19 CFR 351.218(d)(1)(ii). In
accordance with the Department’s
regulations, if we do not receive a notice
of intent to participate from at least one
domestic interested party, with respect
to a given order listed above, by the 15-
day deadline, the Department will
automatically revoke that order without
further review. See 19 CFR
351.218(d)(1)({ii).

If we receive an order—specific notice
of intent to participate from a domestic
interested party, the Department’s
regulations provide that all parties

review of that order must file complete
substantive responses not later than 30
days after the date of publication in the
Federal Register of this notice of
initiation. The required contents of a
substantive response, on an order—
specific basis, are set forth at 19 CFR
351.218(d)(3). Note that certain
information requirements differ for
respondent and domestic parties. Also,
note that the Department’s information
requirements are distinct from the
Commission’s information
requirements. Please consult the
Department’s regulations for
information regarding the Department’s
conduct of sunset reviews.! Please
consult the Department’s regulations at
19 CFR Part 351 for definitions of terms
and for other general information
concerning antidumping and
countervailing duty proceedings at the
Department.

This notice of initiation is being
published in accordance with section
751(c) of the Act and 19 CFR 351.218(c).

Dated: May 25, 2005.

Holly A. Kuga,

Senior Office Director, AD/CVD Operations,
Office 4 for Import Administration.

[FR Doc. E5-2771 Filed 5-31-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration

Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Advance Notification of
Sunset Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Upcoming Sunset
Reviews

1In comments made on the interim final sunset
regulations, a number of parties stated that the
proposed five-day period for rebuttals to
substantive responses to a notice of initiation was
insufficient. This requirement was retained in the
final sunset regulations at 19 CFR 351.218(d)(4). As
provided in 19 CFR 351.302(b), however, the
Department will consider individual requests for
extension of that five-day deadline based upon a
showing of good cause.

Every five years, pursuant to section
751(c) of the Tariff Act of 1930, as
amended, the Department of Commerce
(“the Department”) and the
International Trade Commission
automatically initiate and conduct a
review to determine whether revocation
of a countervailing or antidumping duty
order or termination of an investigation
suspended under section 704 or 734
would be likely to lead to continuation
or recurrence of dumping or a
countervailable subsidy (as the case may
be) and of material injury.

FOR FURTHER INFORMATION CONTACT: Zev
Primor, Office 4, AD/CVD Operations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce at (202) 482—4114.
SUPPLEMENTARY INFORMATION:

Upcoming Sunset Reviews for July 2005

The following sunset reviews are
scheduled for initiation in July 2005 and
will appear in that month’s Notice of
Initiation of Five-year Sunset Reviews.

Antidumping Duty Proceedings

Axes & Adzes from the People’s
Republic of China (A-570-803)

Bars & Wedges from the People’s
Republic of China (A-570-803)
Hammers & Sledges from the People’s
Republic of China (A-570-803)

Picks & Mattocks from the People’s
Republic of China (A-570-803)

Cased Pencils from the People’s
Republic of China (A-570-827)
Certain Circular Welded Carbon Steel
Pipes and Tubes from Taiwan (A-583—
008)

Circular Welded Non—Alloy Steel Pipe
from Brazil (A-351-809)

Circular Welded Non-Alloy Steel Pipe
from Mexico (A-201-805)

Circular Welded Non—Alloy Steel Pipe
from South Korea (A-580-809)
Circular Welded Non—Alloy Steel Pipe
from Taiwan (A-583—-814)
Light-Walled Rectangular Welded
Carbon Steel Pipe and Tube from
Argentina (A-357-802)

Light-Walled Rectangular Welded
Carbon Steel Pipe and Tube from
Taiwan (A-583-803)

Paper Clips from the People’s Republic
of China (A-570-826)

Stainless Steel Flanges from India (A—
533-809)

Stainless Steel Flanges from Taiwan (A—
583—-821)



Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/ Notices

31425

Stainless Steel Wire Rod from Brazil (A—
351-819)

Stainless Steel Wire Rod from France
(A-427-811)

Stainless Steel Wire Rod from India (A—
533-808)

Tin Mill Products from Japan (A-588—
854)

Welded Carbon Steel Pipes & Tubes
from India (A-533-502)

Welded Carbon Steel Pipe & Tube from
Thailand (A-549-502)

Welded Carbon Steel Pipe & Tube from
Turkey (A—489-501)

Countervailing Duty Proceedings

Alloy Magnesium from Canada (C-122—
815)

Pure Magnesium from Canada (C-122—-
815)

Welded Carbon Steel Pipe and Tube
from Turkey (C—489-502)

Suspended Investigations

Uranium from Russia (A-821-802)

The Department’s procedures for the
conduct of sunset reviews are set forth
in 19 CFR 351.218. Guidance on
methodological or analytical issues
relevant to the Department’s conduct of
sunset reviews is set forth in the
Department’s Policy Bulletin 98.3,
“Policies Regarding the Conduct of
Five-year (“Sunset”’) Reviews of
Antidumping and Countervailing Duty
Orders;” Policy Bulletin, 63 FR 18871
(April 16, 1998) (“Sunset Policy
Bulletin”’). The Notice of Initiation of
Five-year (“Sunset”) Reviews provides
further information regarding what is
required of all parties to participate in
sunset reviews.

Please note that if the Department
receives a Notice of Intent to Participate
from a member of the domestic industry
within 15 days of the date of initiation,
the review will continue. Thereafter,
any interested party wishing to
participate in the sunset review must
provide substantive comments in
response to the notice of initiation no
later than 30 days after the date of
initiation.

This notice is not required by statute
but is published as a service to the
international trading community.

Dated: May 25, 2005.
Holly A. Kuga,

Senior Office Director AD/CVD Operations,
Office 4 for Import Administration.

[FR Doc. E5-2772 Filed 5-31-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-810]

Stainless Steel Bar from India:
Extension of Time Limit for the Final
Results of the Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
is extending the time limit for the final
results of the administrative review of
the antidumping duty order on stainless
steel bar from India. The period of
review is February 1, 2003, through
January 31, 2004. This extension is
made pursuant to section 751(a)(3)(A) of
the Tariff Act of 1930, as amended by
the Uruguay Round Agreements Act.

EFFECTIVE DATE: June 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Scott Holland, AD/CVD Operations,
Office 1, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington DC 20230; telephone (202)
482-1279.

SUPPLEMENTARY INFORMATION:

Background

On March 7, 2005, the Department of
Commerce (‘“‘the Department”)
published the preliminary results of the
administrative review of the
antidumping duty order on stainless
steel bar from India covering the period
February 1, 2003, through January 31,
2004 (70 FR 10977). The final results for
the antidumping duty administrative
review of stainless steel bar from India
are currently due no later than July 5,
2005.

Extension of Time Limits for Final
Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended by the Uruguay
Round Agreements Act (“‘the Act”),
requires the Department to issue the
preliminary results of an administrative
review within 245 days after the last day
of the anniversary month of an
antidumping duty order for which a
review is requested and issue the final
results within 120 days after the date on
which the preliminary results are
published. However, if it is not
practicable to complete the review
within the time period, section
751(a)(3)(A) of the Act allows the
Department to extend these deadlines to
a maximum of 365 days and 180 days,
respectively.

On March 28, 2005, the sole
respondent in this proceeding, Chandan
Steel, Ltd. (“‘Chandan’’), submitted new
factual information that included
previously unreported sales of the
subject merchandise to the United
States five days prior to the scheduled
sales and cost verification. This
information was significant to the
Department’s conduct of verification
and understood fully before the
Department could conduct verification
and as a result, the Department
postponed the verification. On May 12,
2005, the Department rejected the
March 28, 2005, submission because we
determined that the new information
contained in the submission represented
new and untimely filed factual
information. See Letter from Susan H.
Kuhbach to Peter Koenig, dated May 12,
2005.

In accordance with 782(i)(3) of the
Act, the Department must still conduct
the verification and issue the
verification findings. Therefore, we find
that it is not practicable to complete this
review within the originally anticipated
time limit (i.e., by July 5, 2005).
Accordingly, the Department is
extending the time limit for completion
of the final results to no later than
August 25, 2005, in accordance with
section 751(a)(3)(A) of the Act.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: May 24, 2005.
Barbara E. Tillman,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E5-2769 Filed 5-31-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[C-549-818]

Notice of Rescission of Countervailing
Duty Administrative Review: Certain
Hot-Rolled Carbon Steel Flat Products
from Thailand

AGENCY: Import Administration,
International Trade Administration,
U.S. Department of Commerce.
SUMMARY: In accordance with 19 CFR
351.213(b), the United States Steel
Corporation (“petitioner”) submitted a
timely request for an administrative
review of the countervailing duty order
on certain hot-rolled carbon steel flat
products from Thailand for Sahaviriya
Steel Industries Public Company
Limited (““SSI”), an exporter and
producer of subject merchandise. SSI
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also submitted a timely request for an
administrative review. SSI's request for
review requested that no review be
conducted, or alternatively, if a review
is conducted, SSI requested a deferral of
administrative review in accordance
with 19 CFR 351.213(c). The
Department of Commerce (‘“‘the
Department”) initiated an
administrative review of this order
covering the period January 1, 2003,
through December 31, 2003. See
Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Request for Revocation in
Part, 70 FR 4818 (January 31, 2005)
(“Initiation Notice”). We are rescinding
this administrative review because all
requests have been withdrawn in
accordance with 19 CFR 351.213(d)(1).
EFFECTIVE DATE: June 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Sean Carey at (202) 482—3964 or
Addilyn Chams—Eddine at (202) 482—
0648, AD/CVD Operations, Office 6,
Import Administration, U.S. Department
of Commerce, Room 7866, 14th Street
and Constitution Avenue, NW,
Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

Background

On December 3, 2001, the Department
published a countervailing duty order
on certain hot-rolled carbon steel flat
products from Thailand. See Notice of
Countervailing Duty Orders: Certain
Hot-Rolled Carbon Steel Flat Products
from Thailand, 66 FR 60197 (December
3, 2001). On December 30, 2004, SSI
requested that the Department not
conduct an administrative review of the
January 1, 2003, through December 31,
2003 period of review (POR). According
to SSI, there were no U.S. sales or
shipments from Thailand of subject
merchandise during the POR, and there
was only one entry of subject
merchandise during the POR. SSI
further requested a deferral of the
administrative review if the Department
conducts an administrative review
based on the one entry during the POR,
in order to allow the Court of Appeals
for the Federal Circuit to reach its final
judgement regarding the U.S. Court of
International Trade’s de minimis
determination in Royal Thai Gov't v.
United States, 28 CIT, Slip Op. 04-124
(October 1, 2004).

On January 3, 2005, petitioner
requested an administrative review of
subject merchandise, produced or
exported by SSI during the POR. On
January 19, 2005, petitioner submitted
an objection to SSI’s request for a
deferral of the administrative review
under section 351.213(c)(ii) of the

Department’s regulations. Petitioner’s
objection was timely filed on January
19, 2005, because they had requested a
one-day extension for filing the deferral
objection on January 18, 2005, since the
Department had closed prior to 5:00
p-m. due to an emergency situation
which prevented the Department from
accepting filings.

In accordance with 19 CFR
351.221(c)(1)(i)), we published a notice
of initiation of the review on January 31,
2005. See Initiation Notice. On April 26,
2005, petitioner and SSI withdrew their
requests for review.

Rescission of Countervailing Duty
Administrative Review

Section 351.213(d)(1) of the
Department’s regulations provide that
the Department will rescind an
administrative review if a party that
requested a review withdraws the
request within 90 days of the date of
publication of the notice of initiation of
the requested review. Petitioner and SSI
were the only parties to request a review
and both parties withdrew their request
for an administrative review on April
26, 2005, which is within the 90-day
deadline. The Department is therefore
rescinding this administrative review
for the period January 1, 2003, through
December 31, 2003, in accordance with
19 CFR 351.213(d)(1). The Department
will issue appropriate assessment
instructions directly to U.S. Customs
and Border Protection (CBP) within 15
days of publication of this notice. The
Department will direct CBP to assess
countervailing duties for all entries of
subject merchandise, including those
produced or exported by SSI, at the cash
deposit rate in effect on the date of entry
for entries made during the period
January 1, 2003, through December 31,
2003.

This rescission and notice are issued
and published in accordance with 19
CFR 351.213(d)(4) and sections 751(a)(1)
and 777(i)(1) of the Tariff Act of 1930,
as amended.

Dated: May 25, 2005.

Holly A. Kuga,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E5—2770 Filed 5-31-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration

North American Free-Trade Agreement
(NAFTA), Article 1904 Binational Panel
Reviews

AGENCY: NAFTA Secretariat, United
States Section, International Trade
Administration, Department of
Commerce.

ACTION: Notice of decision of panel.

SUMMARY: On April 29, 2005 the
binational panel issued its decision in
the review of the determination on
remand made by the International Trade
Commission, respecting Certain
Corrosion-Resistant Carbon Steel Flat
Products from Canada Final Injury
Determination, Secretariat File No.
USA-CDA-2000-1904—11. The
binational panel affirmed the
International Trade Commission’s
determination on remand with one
dissenting opinion. On May 20, 2005,
pursuant to a Notice of Motion on behalf
of complainant Dofasco, Inc., the panel
has re-issued its decision with
explanations. Copies of the panel
decision are available from the U.S.
Section of the NAFTA Secretariat.

FOR FURTHER INFORMATION CONTACT:
Caratina L. Alston, United States
Secretary, NAFTA Secretariat, Suite
2061, 14th and Constitution Avenue,
Washington, DC 20230, (202) 482-5438.
SUPPLEMENTARY INFORMATION: Chapter
19 of the North American Free-Trade
Agreement (‘‘Agreement’’) establishes a
mechanism to replace domestic judicial
review of final determinations in
antidumping and countervailing duty
cases involving imports from a NAFTA
country with review by independent
binational panels. When a Request for
Panel Review is filed, a panel is
established to act in place of national
courts to review expeditiously the final
determination to determine whether it
conforms with the antidumping or
countervailing duty law of the country
that made the determination.

Under Article 1904 of the Agreement,
which came into force on January 1,
1994, the Government of the United
States, the Government of Canada and
the Government of Mexico established
Rules of Procedure for Article 1904
Binational Panel Reviews (‘“Rules”).
These Rules were published in the
Federal Register on February 23, 1994
(59 FR 8686). The panel review in this
matter has been conducted in
accordance with these Rules.

Panel Decision: The panel affirmed
the International Trade Commission’s
determination on remand respecting
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Certain Corrosion-Resistant Carbon
Steel Flat Products from Canada with
one dissenting opinion. The panel has
directed the Secretary to issue a Notice
of Final Panel Action on the 11th day
following the issuance of the May 20,
2005 panel decision.

Dated: May 20, 2005.
Caratina L. Alston,
U.S. Secretary, NAFTA Secretariat.
[FR Doc. E5—-2774 Filed 5-31-05; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

North American Free-Trade
Agreement, Article 1904; NAFTA Panel
Reviews; Notice of Panel Decision

AGENCY: NAFTA Secretariat, United
States Section, International Trade
Administration, Department of
Commerce.

ACTION: Notice of panel decision.

SUMMARY: On May 20, 2005, the
binational panel issued its decision in
the review of the final results of the
affirmative countervailing duty re-
determination on remand made by the
International Trade Administration
(ITA) respecting Certain Softwood
Lumber Products from Canada
(Secretariat File No. USA—-CDA-2002—
1904-03). The panel issued its third

remand to the Department of Commerce.

The Department will return the third re-
determination based on the remand
instructions of the panel. A copy of the
complete panel decision is available
from the NAFTA Secretariat.

FOR FURTHER INFORMATION CONTACT:
Caratina L. Alston, United States
Secretary, NAFTA Secretariat, Suite
2061, 14th and Constitution Avenue,
Washington, DC 20230, (202) 482—5438.

SUPPLEMENTARY INFORMATION: Chapter
19 of the North American Free-Trade
Agreement (‘“Agreement”’) establishes a
mechanism to replace domestic judicial
review of final determinations in
antidumping and countervailing duty
cases involving imports from the other
country with review by independent
binational panels. When a Request for
Panel Review is filed, a panel is
established to act in place of national
courts to review expeditiously the final
determination to determine whether it
conforms with the antidumping or
countervailing duty law of the country
that made the determination.

Under Article 1904 of the Agreement,
which came into force on January 1,
1994, the Government of the United

States, the Government of Canada and
the Government of Mexico established
Rules of Procedure for Article 1904
Binational Panel Reviews (‘“Rules”).
These Rules were published in the
Federal Register on February 23, 1994
(59 FR 8686).

Panel Decision: On May 20, 2005, the
Binational Panel issued its third remand
to the Department of Commerce’s final
countervailing duty determination on
remand. The following issues were
remanded to the Department:

1. The Department is directed, subject
to the conditions set forth at the end of
Section V of the opinion, to reopen the
record for the limited purpose of
developing price information for sales
reported by syndicates in the Province
of Quebec and to verify such
information to the extent it feels
appropriate. The Department is directed
to grant sufficient time to accomplish
this task, and to recalculate the Quebec
benchmarks including this price
information;

2. The Department is directed to
recalculate the profit earned by log
sellers in Quebec starting with a
blended price combining both private
logs and imported logs;

3. The Department is directed to grant
exclusions from the countervailing duty
order to sales by Ontario companies for
which the “input source” was
unsubsidized, and to exclude those
sales from the denominator of its
benefit/countervailing duty rate
calculations;

4. The Department is directed to
include in its calculations for Ontario,
the profit earned by private log sellers;
and

5. The Department is directed to
match the numerators to the
denominators of its countervailing duty
rate calculations.

Commerce was directed to issue it’s
determination on remand within 45
days of the issuance of the pane
decision or within 45 days of the receipt
of information obtained pursuant to the
reopening of the record.

Dated: May 26, 2005.

Caratina L. Alston,

United States Secretary, NAFTA Secretariat.
[FR Doc. E5-2773 Filed 5-31-05; 8:45 am]
BILLING CODE 3510-DS-P

DEFENSE BASE CLOSURE AND
REALIGNMENT COMMISSION

Notice of the 2005 Defense Base
Closure and Realignment
Commission—Open Meeting

AGENCY: Defense Base Closure and
Realignment Commission.

ACTION: Notice; 2005 Defense Base
Closure and Realignment Commission—
Open Meeting (St. Louis, MO).

SUMMARY: Notice is hereby given that a
sub-group of the 2005 Defense Base
Closure and Realignment Commission
will hold an open meeting at the St.
Louis Airport Marriott, 10700 Pear Tree
Lane, St. Louis, Missouri 63134 on June
7, 2005 from 8:30 a.m. to 6 p.m.

A sub-group of the Commission will
meet to receive comment from Federal,
state and local government
representatives and the general public
on base realignment and closure actions
in Kentucky, lllinois, Indiana, Iowa,
Missouri and Tennessee that have been
recommended by the Department of
Defense (DoD). The purpose of this
regional meeting is to allow
communities experiencing a base
closure or major realignment action
(defined as loss of 300 civilian positions
or 400 military and civilian positions)
an opportunity to voice their concerns,
counter-arguments, and opinions. This
meeting will be open to the public,
subject to the availability of space. The
sub-group of the Commission will not
render decisions regarding the DoD
recommendations at this meeting, but
will gather information for later
deliberations by the Commission as a
whole.

DATES: June 7, 2005, from 8:30 a.m. to
6 p.m.

ADDRESSES: St. Louis Airport Marriott,
10700 Pear Tree Lane, St. Louis,
Missouri 63134.

FOR FURTHER INFORMATION CONTACT:
Please see the 2005 Defense Base
Closure and Realignment Commission
Web site, http://www.brac.gov. The
Commission invites the public to
provide direct comment by sending an
electronic message through the portal
provided on the Commission’s website
or by mailing comments and supporting
documents to the 2005 Defense Base
Closure and Realignment Commission,
2521 South Clark Street Suite 600,
Arlington, Virginia 22202-3920. For
questions regarding this announcement,
contact Mr. Dan Cowhig, Deputy
General Counsel and Designated Federal
Officer, at the Commission’s mailing
address or by telephone at 703—699—
2950 or 2708.

Dated: May 24, 2005.
Jeannette Owings-Ballard,
Administrative Support Officer.
[FR Doc. 05-10832 Filed 5—-31-05; 8:45 am]
BILLING CODE 5001-06-P
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DEFENSE BASE CLOSURE AND
REALIGNMENT COMMISSION

Notice of the 2005 Defense Base
Closure and Realignment
Commission—Open Meeting (Salt Lake
City, UT)

AGENCY: Defense Base Closure and
Realignment Commission.
ACTION: Notice; 2005 Defense Base

Closure and Realignment Commission—
Open Meeting (Salt Lake City, UT).

SUMMARY: Notice is hereby given that
the open meeting of the 2005 Defense
Base Closure and Realignment
Commission in Salt Lake City, Utah,
will be held on June 6, 2005 from 2 p.m.
to 4:30 p.m. at the Salt Palace
Convention Center, 100 South West
Temple, Salt Lake City, Utah 84101. The
delay in determining the venue, and
delay of this notice resulted from
unanticipated conflicts in the schedules
of the various Federal, state and local
officials whose participation was judged
essential to a meaningful public
discussion. The Commission requests
that the public consult the 2005 Defense
Base Closure and Realignment
Commission Web site, http://
www.brac.gov, for updates.

The Commission will meet to receive
comment from Federal, state and local
government representatives and the
general public on base realignment and
closure actions in Idaho and Utah that
have been recommended by the
Department of Defense (DoD). The
purpose of this regional meeting is to
allow communities experiencing a base
closure or major realignment action

(defined as loss of 300 civilian positions
or 400 military and civilian positions)
an opportunity to voice their concerns,
counter-arguments, and opinions in a
live public forum. This meeting will be
open to the public, subject to the
availability of space. The Commission
will not render decisions regarding the
DoD recommendations at this meeting,
but will gather information for later
deliberations by the Commission as a
whole.

DATES: June 6, 2005 from 2 p.m. to 4:30
p.m.

ADDRESSES: Salt Palace Convention
Center, 100 South West Temple, Salt
Lake City, Utah 84101.

FOR FURTHER INFORMATION CONTACT:
Please see the 2005 Defense Base
Closure and Realignment Commission
Web site, http://www.brac.gov. The
Commission invites the public to
provide direct comment by sending an
electronic message through the portal
provided on the Commission’s website
or by mailing comments and supporting
documents to the 2005 Defense Base
Closure and Realignment Commission,
2521 South Clark Street, Suite 600,
Arlington, Virginia 22202-3920. The
Commission requests that public
comments be directed toward matters
bearing on the decision criteria
described in The Defense Base Closure
and Realignment Act of 1990, as
amended, available on the Commission
Web site. Sections 2912 through 2914 of
that Act describe the criteria and many
of the essential elements of the 2005
BRAC process. For questions regarding
this announcement, contact Mr. Dan
Cowhig, Deputy General Counsel and

Designated Federal Officer, at the

Commission’s mailing address or by

telephone at 703-699-2950 or 2708.
Dated: May 26, 2005.

Jeannette Owings-Ballard,

Administrative Support Officer.

[FR Doc. 05-10879 Filed 5-31-05; 8:45 am]

BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

[Transmittal No. 05-13]

36(b)(1) Arms Sales Notification

AGENCY: Department of Defense, Defense
Security Cooperation Agency.

ACTION: Notice.

SUMMARY: The Department of Defense is
publishing the unclassified text of a
section 36(b)(1) arms sales notification.
This is published to fulfill the
requirements of section 155 of Public
Law 104-164 dated 21 July 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
J. Hurd, DSCA/OPS ADMIN, (703) 604—
6575.

The following is a copy of a letter to
the Speaker of the House of
Representatives, Transmittal 05-13 with
attached transmittal, policy justification,
and Sensitivity of Technology.

Dated: May 25, 2005.

Jeannette Owings-Ballard,

OSD Federal Register Liaison Officer,
Department of Defense.

BILLING CODE 5001-06-P
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DEFENSE SECURITY COOPERATION AGENCY

WASHINGTON, DC 20301-2800

23 MAY 2005
In reply refer to:
1-04/008403

The Honorable J. Dennis Hastert
Speaker of the House of Representatives
Washington, D.C. 20515-6501

Dear Mr. Speaker:

Pursuant to the reporting requirements of Section 36(b)(1) of the Arms Export
Control Act, as amended, we are forwarding herewith Transmittal No. 05-01,
concerning the Department of the Navy’s proposed Letter(s) of Offer and
Acceptance to the Taipei Economic and Cultural Representative Office in the

United States for defense articles and services estimated to cost $12 billion. Soon

after this letter is delivered to your office, we plan to notify the news media.

Sincerely,
Enclosures: Richard J. Millies
1. Transmittal Deputy Director

2. Policy Justification
3. Sensitivity of Technology

Same Itr to: House Committee on International Relations
Senate Committee on Foreign Relations
House Committee on Armed Services
Senate Committee on Armed Services
House Committee on Appropriations
Senate Committee on Appropriations
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®
(i)

(i)

(iv)
\))
(vi)

(vii)

(viii)

Transmittal No. 05-13
Notice of Proposed Issuance of Letter of Offer
Pursuant to Section 36(b)(1)
of the Arms Export Control Act, as amended

Prospective Purchaser: Australia

Total Estimated Value:

Major Defense Equipment* $200 million
Other $150 million
TOTAL $350 million

Description and Quantity or Quantities of Articles or Services under
Consideration for Purchase: three MK 7 AEGIS Weapons Systems,

support equipment, testing, computer programs and maintenance
support, ship integration, spare and repair parts, supply support,
publications and technical data, training, U.S. Government and
contractor technical assistance, and other related elements of logistics
support.

Military Department: Navy (LCQ)

Prior Related Cases, if any: none

Sales Commission, Fee, etc., Paid, Offered, or Agreed to be Paid: none

Sensitivity of Technology Contained in the Defense Article or Defense

Services Proposed to be Sold: See Annex attached

Date Report Delivered to Congress: 23 MAY 2005

* as defined in Section 47(6) of the Arms Export Control Act.
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POLICY JUSTIFICATION

Australia — AEGIS Weapons Systems

The Government of Australia has requested a possible sale of three MK 7 AEGIS
Weapons Systems, support equipment, testing, computer programs and maintenance
support, ship integration, spare and repair parts, supply support, publications and
technical data, training, U.S. Government and contractor technical assistance, and
other related elements of logistics support. The estimated cost is $350 million.

Australia is an important ally in the Western Pacific. The strategic location of this
political and economic power significantly contributes to ensuring peace and economic
stability in the region. It is vital to the U.S. national interest to assist the Royal
Australian Navy (RAN) in modernizing its surface combatant fleet so as to maintain a
strong and ready self-defense capability and contribute to an acceptable military
balance in the area. This procurement also aids in maintaining the U.S. Navy (USN)
production base and will improve interoperability between RAN and USN forces. This
propolsed sale is consistent with those objectives, and facilitates burden sharing with
our allies.

The proposed sale of AEGIS Weapons Systems to Australia will contribute to U.S.
security objectives by providing a coalition partner with significantly improved Air
Warfare capability. This will improve the Royal Australian Navy’s ability to
particigate in coalition operations, provides common logistical support with the USN,
and enhances the lethality of its Air Warfare Destroyer platform. The RAN can easily
integrate the capabilities of the AEGIS Weapons Systems into their concept of
gperations. Australia will have no difficulty absorbing these systems into its armed
orces.

The proposed sale of this equipment and support will not affect the basic military
balance in the region.

The principle contractors will be:

Lockheed-Martin Maritime System and Sensors Moorestown, New Jersey

Raytheon Company, Equipment Division Andover, Massachusetts
General Dynamics, Armament Systems Burlington, Vermont
Lockheed Martin Maritime Systems and Sensors Eagan, Minnesota

There are no known offset agreements proposed in connection with this potential sale.

Implementation of this proposed sale will require the assignment of up to three U.S.
Government and contractor representatives to Australia.

There will be no adverse impact on U.S. defense readiness as a result of this proposed
sale.
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Transmittal No. 05-13

Notice of Proposed Issuance of Letter of Offer
Pursuant to Section 36(b)(1)
of the Arms Export Control Act

Annex
Item No. vii

(vii) Sensitivity of Technology:

1. The AEGIS Weapon System (AWS) hardware is unclassified, with the
exception of the RF oscillator used in the Fire Control transmitter, which is classified
Confidential. AEGIS documentation in general is unclassified; however, seven
operation and maintenance manuals are classified Confidential, and one AEGIS
maintenance manual supplement is classified Secret. The manuals and technical
documents are limited to those necessary for operational and organizational
maintenance.

2. While the hardware associated with the AN/SPY-1D(V) radar is unclassified,
the computer programs are classified Secret. It is the combination of the AN/SPY-
1D(V) hardware and the computer programs for the AN/SPY-1D(V) radar that
constitutes the sensitive technology. The SPY-1D(V) radar hardware design and
production data will not be released with this proposed sale. Some computer program
documentation at the Secret level explaining the capabilities of the systems wiﬁ be
released to support Australian understanding of U.S. computer program development
efforts. No computer program design data will be released at this time. The U.S. Navy
will perform life cycle maintenance of the AEGIS weapons system computer programs.

3. If a technologically advanced adversary were to obtain knowledge of the
specific hardware and software elements, the information could be used to develop
countermeasures or equivalent systems which might reduce weapon system
effectiveness or be used in the development of a system with similar or advanced

capabilities.

[FR Doc. 05-10829 Filed 5—-31-05; 8:45 am)]
BILLING CODE 5001-06-C

DEPARTMENT OF DEFENSE
Office of the Secretary

Meeting of the Defense Policy Board
Advisory Committee

AGENCY: Department of Defense, Defense
Policy Board Advisory Committee.
ACTION: Notice; meeting of the Defense
Policy Board Advisory Committee.

SUMMARY: The Defense Policy Board
Advisory Committee will meet in closed
session at the Pentagon on June 16, 2005
from 0900 to 2000 and June 17, 2005
from 0830 to 1500.

The purpose of the meeting is to
provide the Secretary of Defense,
Deputy Secretary of Defense and Under

Secretary of Defense for Policy with
independent, informed advice on major
matters of defense policy. The Board
will hold classified discussions on
national security matters.

In accordance with Section 10(d) of
the Federal Advisory Committee Act,
Public Law 92463, as amended [5
U.S.C. App II (1982)], it has been
determined that this meeting concerns
matters listed in 5 U.S.C. 552B
(c)(1)(1982), and that accordingly this
meeting will be closed to the public.

DATES: June 16, 2005 from 0900 to 2000
and June 17, 2005 from 0830 to 1500.

ADDRESSES: The Pentagon.

FOR FURTHER INFORMATION CONTACT: Ms.
Ann E. Hansen at telephone number
703-693-7034.

Dated: May 24, 2005.
Jeannette Owings-Ballard,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 05-10830 Filed 5-31-05; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Open Meeting of the National Defense
University Visitors (BOV)

AGENCY: National Defense University,
DoD.

ACTION: Notice; open meeting of the
National Defense University Visitors
(BOV).

SUMMARY: The President, National
Defense University has scheduled a
meeting of the Board of Visitors.
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Request subject notice be published in
the Federal Register. The National
Defense University Board of Visitors is
a Federal Advisory Board. The Board
meets twice a year in proceedings that
are open to the Public.

DATES: The meeting will be held on
September 12-13, 2005 from 11:00 to
17:00 on the 12th and continuing on the
13th from 8:30 to 13:30.

LOCATION: The Board of Visitors
meeting will be held at Building 62,
Marshall Hall, Room 155, National
Defense University, 300 5th Avenue,
Fort McNair, Washington, DC 20319—
5066.

FOR FURTHER INFORMATION CONTACT: The
point of contact for this notice of an
open meeting is Ms. Tonya Barbee at
(202) 685-3539, Fax (202) 685—3935 or
barbeet@ndu.edu.

SUPPLEMENTARY INFORMATION: The future
agenda will include discussions on
Defense transformation, faculty
development, facilities, information
technology, curriculum development,
post 9/11 initiatives as well as other
operational issues and areas of interest
affecting the day-to-day operations of
the national Defense University and its
components. The meeting is open to the

public; limited space made available for
observers will be allocated on a first
come, first served basis.

Dated: May 26, 2005.
Jeannette Owings-Ballard,

OSD Federal Liaison Officer, Department of
Defense.

[FR Doc. 05-10871 Filed 5-31-05; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Revised Non-Foreign Overseas Per
Diem Rates

AGENCY: DoD, Per Diem, Travel and
Transportation Allowance Committee.

ACTION: Notice of revised non-foreign
overseas per diem rates.

SUMMARY: The Per diem, Travel and
Transportation Allowance Committee is
publishing Civilian Personnel Per Diem
Bulletin Number 240. This bulletin lists
revisions in the per diem rates
prescribed for U.S. Government
employees for official travel in Alaska,
Hawaii, Puerto Rico, the Northern
Mariana Islands and Possessions of the
United States. AEA changes announced

in Bulletin Number 194 remain in effect.
Bulletin Number 240 is being published
in the Federal Register to assure that
travelers are paid per diem at the most
current rates.

EFFECTIVE DATE: June 1, 2005.

SUPPLEMENTARY INFORMATION: This
document gives notice of revisions in
per diem rates prescribed by the Per
Diem Travel and Transportation
Allowance Committee for non-foreign
areas outside the continental United
States. It supersedes Civilian Personnel
Per Diem Bulletin Number 239.
Distribution of Civilian Personnel Per
Diem Bulletins by mail was
discontinued. Per Diem Bulletins
published periodically in the Federal
Register now constitute the only
notification of revisions in per diem
rates to agencies and establishments
outside the Department of Defense. For
more information or questions about per
diem rates, please contact your local
travel office. The text of the Bulletin
follows:

Dated: May 26, 2005.

Jeannette Owings-Ballard,

OSD Federal Register Liaison Officer,
Department of Defense.

BILLING CODE 5001-06-M



31434 Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/ Notices

Maximum Per Diem Rates for official travel in Alaska, Hawaii, the Commonwealths
of Puerto Rico and the Northern Mariana Islands and Possessions of the United
States by Federal Government civilian employees.

MAXIMUM MAXIMUM
LODGING M&IE PER DIEM  EFFECTIVE
LOCALITY AMOUNT RATE RATE DATE
(R) + (B) = (C)

THE ONLY CHANGES IN CIVILIAN BULLETIN 240 ARE UPDATES TO THE RATES FOR JUNEAU,
TOK AND PETERSBURG, ALASKA; GUAM; AND NORTHERN MARIANA ISLANDS.

ALASKA

ADAK 120 79 199 07/01/2003
ANCHORAGE [INCL NAV RES]

05/01 - 09/15 170 89 259 06/01/2004

09/16 - 04/30 95 81 176 06/01/2004
BARROW 159 95 254 05/01/2002
BETHEL 119 77 196 06/01/2004
BETTLES 135 62 197 10/01/2004
CLEAR AB 80 55 135 09/01/2001
COLD BAY 90 73 163 05/01/2002
COLDFOOQT 135 71 206 10/01/1999
COPPER CENTER

05/16 - 09/15 109 63 172 07/01/2003

09/16 - 05/15 99 63 162 07/01/2003
CORDOVA

05/01 - 09/30 110 74 184 04/01/2005

10/01 - 04/30 85 72 157 04/01/2005
CRAIG

04/15 - 09/14 125 64 189 04/01/2005

09/15 - 04/14 95 6l 156 04/01/2005
DEADHORSE 95 67 162 05/01/2002
DELTA JUNCTION 89 75 164 06/01/2004
DENALI NATIONAL PARK

06/01 - 08/31 114 60 174 04/01/2005

09/01 - 05/31 80 57 137 04/01/2005
DILLINGHAM 114 69 183 06/01/2004
DUTCH HARBOR-UNALASKA 121 73 194 04/01/2005
EARECKSON AIR STATION 80 55 135 09/01/2001
EIELSON AFB

05/01 - 09/15 159 88 247 06/01/2004

09/16 - 04/30 75 79 154 06/01/2004
ELMENDORF AFB

05/01 - 09/15 170 89 259 06/01/2004

09/16 - 04/30 95 81 176 06/01/2004
FAIRBANKS

05/01 - 09/15 159 88 247 06/01/2004

09/16 - 04/30 75 79 154 06/01/2004
FOOTLOOSE 175 18 193 06/01/2002
FT. GREELY 89 75 164 06/01/2004
FT. RICHARDSON

05/01 - 09/15 170 89 259 06/01/2004

09/16 - 04/30 95 81 176 06/01/2004
FT. WAINWRIGHT

05/01 - 09/15 159 88 247 06/01/2004

09/16 - 04/30 75 79 154 06/01/2004
GLENNALLEN

05/01 - 09/30 125 73 198 04/01/2005

Civilian Bulletin No. 240 Page 2



Federal Register/Vol. 70, No. 104/ Wednesday, June 1, 2005/ Notices 31435

Maximum Per Diem Rates for official travel in Alaska, Hawaii, the Commonwealths
of Puerto Rico and the Northern Mariana Islands and Possessions of the United
States by Federal Government civilian employees.

MAXIMUM MAXIMUM
LODGING M&IE PER DIEM EFFECTIVE
LOCALITY AMOUNT RATE RATE DATE
(A) + (B) = (C)

10/01 - 04/30 89 69 158 04/01/2005
HEALY

06/01 - 08/31 114 60 174 04/01/2005

09/01 - 05/31 80 57 137 04/01/2005
HOMER

05/15 - 09/15 125 73 198 04/01/2005

09/16 - 05/14 76 68 144 04/01/2005
JUNEAU

05/01 - 09/30 120 80 200 06/01/2005

10/01 - 04/30 79 77 156 04/01/2005
KAKTOVIK 165 86 251 05/01/2002
KAVIK CAMP 150 69 219 05/01/2002
KENAI-SOLDOTNA

05/01 - 08/31 129 82 211 04/01/2005

09/01 - 04/30 79 77 156 04/01/2005
KENNICOTT 189 85 274 04/01/2005
KETCHIKAN

05/01 - 09/30 135 82 217 04/01/2005

10/01 - 04/30 98 78 176 04/01/2005
KING SALMON

05/01 - 10/01 225 91 316 05/01/2002

10/02 - 04/30 125 81 206 05/01/2002
KLAWOCK

04/15 - 09/14 125 64 189 04/01/2005

09/15 - 04/14 95 61 156 04/01/2005
KODIAK 112 80 192 04/01/2005
KOTZEBUE

05/15 - 09/30 141 86 227 02/01/2005

10/01 - 05/14 135 85 220 02/01/2005
KULIS AGS

05/01 - 09/15 170 89 259 06/01/2004

09/16 - 04/30 95 81 176 06/01/2004
MCCARTHY 189 85 274 04/01/2005
METLAKATLA

05/30 - 10/01 98 48 146 05/01/2002

10/02 - 05/29 78 47 125 05/01/2002
MURPHY DOME

05/01 - 09/15 159 88 247 06/01/2004

09/16 - 04/30 75 79 154 06/01/2004
NOME 120 84 204 04/01/2005
NUIQSUT 180 53 233 05/01/2002
PETERSBURG 80 62 142 06/01/2005
POINT HOPE 130 70 200 03/01/1999
POINT LAY 105 67 172 03/01/1999
PORT ALSWORTH 135 88 223 05/01/2002
PRUDHOE BAY 95 67 162 05/01/2002
SEWARD

05/01 - 09/30 145 79 224 04/01/2005

10/01 - 04/30 62 71 133 04/01/2005
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Maximum Per Diem Rates for official travel in Alaska, Hawaii, the Commonwealths
of Puerto Rico and the Northern Mariana Islands and Possessions of the United
States by Federal Government civilian employees.

MAXIMUM MAX IMUM
LODGING M&IE PER DIEM EFFECTIVE
LOCALITY AMOUNT RATE RATE DATE
(A) + (B) = (C)
05/01 - 09/30 119 66 185 04/01/2005
10/01 - 04/30 99 64 163 04/01/2005
SKAGWAY
05/01 - 09/30 135 82 217 04/01/2005
10/01 - 04/30 98 78 176 04/01/2005
SLANA '
05/01 - 09/30 139 55 194 02/01/2005
10/01 - 04/30 99 55 154 02/01/2005
SPRUCE CAPE 112 80 192 04/01/2005
ST. GEORGE 129 55 184 06/01/2004
TALKEETNA 100 89 189 07/01/2002
TANANA 120 84 204 04/01/2005
TOGIAK 100 39 139 07/01/2002
UMIAT 180 107 287 04/01/2005
UNALAKLEET 79 80 159 04/01/2003
VALDEZ
05/01 - 10/01 129 74 203 04/01/2005
10/02 - 04/30 79 69 148 04/01/2005
WASILLA
05/01 - 09/30 134 78 212 04/01/2005
10/01 - 04/30 80 73 153 04/01/2005
WRANGELL
05/01 - 09/30 135 82 217 04/01/2005
10/01 - 04/30 98 78 176 04/01/2005
YAKUTAT 110 68 178 03/01/1999
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