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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF JUSTICE
Bureau of Prisons

28 CFR Part 501

[BOP Docket No. 1117-F]

RIN 1120-AB17

Bureau of Prisons Emergencies

AGENCY: Bureau of Prisons, Justice.
ACTION: Final rule.

SUMMARY: The Bureau of Prisons
(Bureau) makes this final rule to clarify
that, when there is an institutional or
system-wide Bureau emergency which
the Director or designee considers a
threat to human life or safety, the
Director or designee may suspend the
operation of the rules in this chapter as
necessary to handle the emergency. This
rule clarifies that the Director may
suspend Bureau rules as needed in light
of any emergency affecting the Bureau,
and the Warden may do so to deal with
emergencies at the institution level.
This rule change clarifying the
Director’s authority to modify Bureau
rules to handle emergencies is
especially necessary in light of the
recent terrorist attacks, threats to
national security, threats of anthrax
surrounding mail processing, and other
events occurring on and after September
11, 2001.

DATES: This rule is effective June 20,
2005.

ADDRESSES: Rules Unit, Office of
General Counsel, Bureau of Prisons, 320
First Street, NW., Washington, DC
20534.

FOR FURTHER INFORMATION CONTACT:
Sarah Qureshi, Office of General
Counsel, Bureau of Prisons, phone (202)
307-2105.

SUPPLEMENTARY INFORMATION: In this
document, the Bureau finalizes an

interim final rule we published on this
subject on April 16, 2003 (68 FR 18544).

This Final rule clarifies that, when
there is an institutional or system-wide
Bureau emergency which the Director or
designee considers a threat to human
life or safety, the Director or designee
may suspend the operation of the rules
in this chapter as necessary to handle
the emergency. This rule change
clarifying the Director’s authority to
modify Bureau rules to handle
emergencies is especially necessary in
light of the continued threats of terrorist
attacks, dangers to national security,
and other events occurring on and after
September 11, 2001.

Response to Comments

We received a total of four comments
which raised similar issues. We will
therefore address each of the issues
raised instead of addressing each
comment separately.

Authority To Suspend Rules

One commenter claimed that “[t]here
is no authority to suspend the rules.”

This rule was promulgated on June
29, 1979 (44 FR 38244) and proposed on
May 23, 1977 (42 FR 26334), along with
several other core Bureau regulations.
There were no amendments made to
this rule after 1979, until the interim
final rule was published in 2003. When
we proposed this rule in 1977, we
referred to 18 U.S.C. 4001 and 4042 as
the authority for the rule.

18 U.S.C. 4001(b)(1) states that the
Attorney General “‘shall promulgate
rules for the government” of Federal
penal and correctional institutions.
Subsection (b)(2) also gives the Attorney
General the authority to “provide for
[inmates’] proper government,
discipline, treatment, care,
rehabilitation, and reformation.” The
Attorney General delegates these
statutory rulemaking and custodial
authorities to the Director of the Federal
Bureau of Prisons in 28 CFR 0.96(0). 18
U.S.C. 4042(a) gives the Director of the
Bureau of Prisons the authority to
manage and regulate all Federal penal
and correctional institutions and
provide for the “safekeeping, care and
subsistence” of inmates.

The Bureau’s authority to promulgate
rules, together with its authority to
provide for the care and safekeeping of
inmates, gives the Bureau implicit
authority to create a rule that allows for
the suspension of other rules as

necessary in the limited situation of an
emergency that threatens human life or
safety.

Notice to Inmates

A commenter suggested that when
rules are suspended, inmates should
receive notice of the suspension
immediately, including a description of
the rules being suspended, a clear
reason for the suspension and authority
for suspension.

Because the reason for suspending the
rules will necessarily involve an
emergency, it will not always be
practical or possible to provide notice to
inmates of the specific circumstances
surrounding suspension. However, the
Bureau intends that inmates will be
notified as soon as practicable of the
suspension.

Administrative Remedies

Two commenters incorrectly assume
that there is no way for an inmate to
grieve a suspension of the rules. One
commenter asked, “If the rules are
suspended, does BOP waive any claim
to administrative remedies regarding
any incident occurring during the
suspension period?” The Bureau will
not waive claim to administrative
remedies because inmates are permitted
to follow the Administrative Remedy
rules as set forth in 28 CFR part 542 to
register complaints regarding incidents
occurring during the suspension period.

Freedom of Information Act

A commenter asked whether the
notice of suspension of rules, provided
by the Warden to the Director, would be
subject to release under the Freedom of
Information Act (FOIA). The Warden’s
notice to the Director regarding
suspension of the rules will be treated
as any other Bureau document for the
purposes of FOIA. Certain FOIA
exemptions may apply, depending on
the content of the notice.

Suspension of Rules Relating to Inmate
Rights

Three commenters claimed that rule
suspension would mean denial of
Constitutional rights, such as attorney
visits or other due process. Commenters
asserted that there should never be a
suspension of rules relating to other
inmate programs or privileges, such as
the Inmate Financial Responsibility
Program, religious programs,
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institutional lock-downs, meal service
and hygiene allowances.

The Bureau intends that any
suspension would be limited to those
rules that are directly impacted or
affected by the emergency necessitating
suspension. As stated in the rule, no
Bureau rules would be suspended
unless there is a threat to human life or
safety. In no situation would inmates be
deprived of rights in a manner that
violates the Constitution. See Turnerv.
Safely, 482 U.S. 78, 107 S.Ct. 2254, 96
L.Ed.2d 64 (1987).

30-Day Review of Suspension Is Not
Frequent Enough

One commenter opined that more
safeguards are needed to ensure that a
prisoner’s rights are not violated. The
“removal or limitation of certain
privileges * * * warrant[s] increased
scrutiny. This * * * can be
accomplished by shortening the 30 day
time frame the Warden is given to
certify to the Director that the
institutional emergency still exist[s] and
that suspension of the rules is
necessary, while giving the prisoner an
increased level of scrutiny by the
Director.”

After internal deliberation, we
determined that the 30-day period of
review and reporting to the Director
regarding suspensions of rules is the
best time frame alternative. Requiring
the Warden to report more frequently
than every 30 days would impose an
obligation on the Warden and
institution staff when their efforts
should be on removing the emergency
conditions which necessitated
suspension of the rules in the first place.

The commenter posits that a shorter
time frame for reporting would result in
an “increased level of scrutiny by the
Director.” However, if an institutional
or system-wide emergency arises
causing suspension of rules, the Director
and Bureau executives would
necessarily be in constant contact with
staff at any locations where rules are
suspended, working to remove the
emergency. The Bureau’s “level of
scrutiny”” would already be heightened.

Further, as stated earlier, the Bureau
intends that any suspension would be
limited to those rules that are directly
impacted or affected by the emergency
necessitating suspension. To the extent
that suspension is necessary to handle
an emergency situation, prisoner’s rights
would not be compromised.

Director Should Report to the Attorney
General

One commenter felt that suspension
of the rules “should be reported to the
Attorney General, subject to his review,

in the same format as outlined [for the
Warden to report to the Director].”

The Attorney General has delegated to
the Director of the Bureau of Prisons the
authority to promulgate rules
‘“governing the control and management
of Federal penal and correctional
institutions and providing for the
classification, government, discipline,
treatment, care, rehabilitation, and
reformation of inmates confined
therein,” (28 CFR 0.96), as further
authorized by 18 U.S.C. 4001, 4041, and
4042. The Attorney General does not
require the Director therefore to report
suspension of the rules because the
Director has been given authority to
oversee and monitor such suspension.

Report Criteria

Finally, one commenter suggested
that when the Warden reports a
suspension to the Director, the Warden
should be required to report “how long
the suspension of the rules will last and
what criteria must be fulfilled in order
to end the suspension. This would
provide interested parties with an idea
of how and when to expect the
restoration of the rules. Requiring this
component in a report would help
inmates and their families to understand
why rules have been suspended and
would enhance the policy process by
providing defined criteria for
resumption of normal operations.”

We agree and therefore have added
the two requested criteria to the rule in
§501.1(b)(1), subparagraphs (iii) and
(iv). Under the revised rule, if the
Warden suspends operation of the rules,
the Warden must, within 24 hours of the
suspension or as soon as practicable,
notify the Director by providing written
documentation which not only
describes the emergency and gives
reasons why suspension of rules is
necessary, but also estimates how long
the suspension will last and describes
criteria which would allow normal rules
application to resume.

Executive Order 12866

This rule falls within a category of
actions that the Office of Management
and Budget (OMB) has determined not
to constitute “significant regulatory
actions” under section 3(f) of Executive
Order 12866 and, accordingly, it was
not reviewed by OMB.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, under

Executive Order 13132, we determine
that this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Regulatory Flexibility Act

The Director of the Bureau of Prisons,
under the Regulatory Flexibility Act (5
U.S.C. 605(b)), reviewed this regulation
and by approving it certifies that it will
not have a significant economic impact
upon a substantial number of small
entities for the following reasons: This
rule pertains to the correctional
management of offenders committed to
the custody of the Attorney General or
the Director of the Bureau of Prisons,
and its economic impact is limited to
the Bureau’s appropriated funds.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by § 804 of the Small Business
Regulatory Enforcement Fairness Act of
1996. This rule will not result in an
annual effect on the economy of
$100,000,000 or more; a major increase
in costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 28 CFR Part 501
Prisoners.

Harley G. Lappin,

Director, Bureau of Prisons.

m Under the rulemaking authority vested
in the Attorney General in 5 U.S.C 301;
28 U.S.C. 509, 510 and delegated to the
Director, Bureau of Prisons, in 28 CFR
0.96, we amend 28 CFR part 501 as
follows.

SUBCHAPTER A—GENERAL
MANAGEMENT AND ADMINISTRATION

PART 501—SCOPE OF RULES

m 1. The authority citation for 28 CFR
part 501 continues to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 3621,
3622, 3624, 4001, 4042, 4081, 4082 (Repealed
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in part as to offenses committed on or after
November 1, 1987), 4161-4166 (Repealed as
to offenses committed on or after November
1, 1987), 5006-5024 (Repealed October 12,
1984 as to offenses committed after that
date), 5039; 28 U.S.C. 509, 510.

m 2. Revise § 501.1 to read as follows:

SUBCHAPTER A—GENERAL
MANAGEMENT AND ADMINISTRATION

PART 501—SCOPE OF RULES

§501.1 Bureau of Prisons emergencies.

(a) Suspension of rules during an
emergency. The Director of the Bureau
of Prisons (Bureau) may suspend
operation of the rules in this chapter as
necessary to handle an institutional
emergency or an emergency affecting
the Bureau. When there is an
institutional emergency which the
Director or Warden considers a threat to
human life or safety, the Director or
Warden may suspend the operation of
the rules in this chapter as necessary to
handle the emergency.

(b) Responsibilities of the Warden.

(1) Notifying the Director. If the
Warden suspends operation of the rules,
the Warden must, within 24 hours of the
suspension or as soon as practicable,
notify the Director by providing written
documentation which:

(i) Describes the institutional
emergency that threatens human life or
safety;

(ii) Sets forth reasons why suspension
of the rules is necessary to handle the
institutional emergency;

(iii) Estimates how long suspension of
the rules will last; and

(iv) Describes criteria which would
allow normal rules application to
resume.

(2) Submitting certification to Director
of continuing emergency. 30 days after
the Warden suspends operation of the
rules, and every 30 days thereafter, the
Warden must submit to the Director
written certification that an institutional
emergency threatening human life or
safety and warranting suspension of the
rules continues to exist. If the Warden
does not submit this certification to the
Director, or if the Director so orders at
any time, the suspension of the rules
will cease.

[FR Doc. 05-10043 Filed 5—-19-05; 8:45 am]
BILLING CODE 4410-05-P

DEPARTMENT OF JUSTICE

Bureau of Prisons

28 CFR Part 549
[BOP-1104—F]
RIN 1120-AB03

Infectious Disease Management:
Voluntary and Involuntary Testing

AGENCY: Bureau of Prisons, Justice.
ACTION: Final rule.

SUMMARY: In this document, the Bureau
of Prisons (Bureau) finalizes regulations
on the management of infectious
diseases. The changes address the
circumstances under which the Bureau
conducts voluntary and involuntary
testing for HIV, tuberculosis, and other
infectious diseases. We intend this
amendment to provide for the health
and safety of staff and inmates.

DATES: This rule is effective on June 20,
2005.

FOR FURTHER INFORMATION CONTACT:
Sarah Qureshi, Office of General
Counsel, Bureau of Prisons, phone (202)
307-2105.

SUPPLEMENTARY INFORMATION: The
Bureau finalizes its regulations on the
infectious disease management program
(28 CFR part 549, subpart A).

These regulations were first published
in the Federal Register on October 5,
1995 (60 FR 52278) as interim final
rules. We received no public comment
on that interim rule. We had published
an entry in the Unified Regulatory
Agenda describing the finalization of
that interim final rule (BOP-1017-F,
RIN 1120-AA23). To clarify that this
rulemaking is a change to the same
interim rules, we merged that action
into a proposed rule which we
published on July 12, 2002 (67 FR
46136).

Why we are making this rule: The
Correction Officers Health and Safety
Act of 1998 gave the Bureau new
statutory authority for conducting HIV
tests. Additionally, the Centers for
Disease Control (CDC) has issued a
variety of recommendations on
prevention and control of HIV,
tuberculosis, and other infectious
diseases. Consequently, the Bureau
revises its regulations in accordance
with the new statutory authority and in
consideration of CDC recommendations.

Previously, Bureau regulations on the
management of infectious diseases
provided for mandatory HIV testing of a
yearly random sample, yearly new
commitment sample, new commitment
re-test sample, pre-release testing, and
clinically indicated testing. Any inmate

refusing an order for one of these
mandatory HIV testing programs is
subject to an incident report for refusing
to obey an order. Previous regulations
did not allow for involuntary HIV
testing of an inmate following any
intentional or unintentional exposure,
when there is a risk of transmission of
HIV infection to Bureau employees or
other persons in a Bureau institution.

The Correction Officers Health and
Safety Act of 1998 provides that each
individual convicted of a Federal
offense who is sentenced to a period of
six months or more is to be tested for
HIV, if such individual is determined to
be at risk for HIV infection in
accordance with the guidelines issued
by the Bureau. The act also provides for
involuntary HIV testing following any
intentional or unintentional exposure
when there is a risk of transmission of
HIV infection to Bureau employees or
other persons in a Bureau institution.
Because of this new statutory authority,
the Bureau amends its regulations to
allow involuntary testing in those
instances where an inmate refuses to be
tested following any intentional or
unintentional exposure. The inmate
may also be subject to an incident report
for refusing to obey an order.

The Bureau will continue to allow an
inmate to request to be tested for HIV.
Such testing is limited to no more than
once per 12-month period, unless the
Bureau determines that additional
testing is warranted. The Bureau will
also continue to provide pre- and post-
test counseling, regardless of the test
results.

The Bureau also amends its
regulations on infectious disease
management to address testing
requirements for tuberculosis (TB). The
Bureau’s general authority to protect
and provide for the safekeeping and care
of inmates in Bureau custody (18 U.S.C.
4042(a)) allows us to conduct medical
tests as necessary to protect the health
of the inmate population. Currently,
testing of inmates for TB is conducted
in accordance with the
recommendations and guidelines
published by the Centers for Disease
Control (CDC) in 1992. In response to
the increased transmission of TB in
correctional facilities, the CDC updated
and expanded previously published
recommendations for preventing and
controlling TB in correctional facilities.

Based on these updated
recommendations, the Bureau will
screen each inmate for TB within two
calendar days of initial incarceration.
We intend to appropriately treat, isolate
and/or protect inmates as a result of
exposure in the two-day interim before
testing. The Bureau will also conduct
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follow-up testing for each inmate
annually. In addition, the Bureau will
screen an inmate for TB when health
services staff determine that the inmate
may be at risk for infection. An inmate
who refuses TB screening may be
subject to an incident report for refusing
to obey an order. If an inmate refuses
tuberculin skin testing, and there is no
contraindication to tuberculin skin
testing, institution medical staff will
educate and counsel the inmate
regarding the need for such testing in an
institutional setting (for example, the
need to identify HIV+ inmates who have
not received a course of prophylaxis and
are at high risk for the development of
active tuberculous disease). If an inmate
still refuses tuberculin testing despite
education and counseling, institution
medical staff will test the inmate
involuntarily. The intent of this
amendment is to control TB among staff
and inmates in correctional facilities.

To provide for the protection,
safekeeping, and care of inmates in our
custody (as required by 18 U.S.C.
4042(a)), we retain, revised for clarity,
regulations on diagnostics (549.12(c));
Programming, Duty and Housing
Restrictions (549.13); Confidentiality of
Information (549.14); and Infectious
Disease Training and Preventive
Measures (549.15).

Finally, the Bureau removes
provisions dealing with medical
isolation and quarantining as these are
governed by normal medical protocols
and do not need to appear in the
regulations. Removing these provisions
from regulation and retaining them in
Bureau policy allows us the flexibility
to adhere to ever-changing medical
standards and Federal medical
guidelines.

Public Comments and Bureau
Responses: We received three comments
to the proposed rule. One supported the
rule, stating that it would “help control
the epidemic of AIDS and other diseases
in prison.”

The second commenter expressed
concern that using mandatory “PPD
skin testing” to detect tuberculosis
would contravene his Buddhist
religious beliefs. The “PPD skin test” is
a medical term of art referring to a test
that, in earlier years, involved injecting
purified pork derivative liquid under
the skin. The commenter and other
inmates were concerned that this would
amount to consuming a pork product,
which would contravene several
religious beliefs, including Buddhism
and Islam. The commenter further
expressed concerns that there would be
unnecessary follow-up testing after
initial TB screening, thereby subjecting

inmates to further violation of religious
beliefs.

Although the use of PPD as a
screening test is routine, questions
frequently arise about the required
tuberculin skin test. The current version
of the PPD uses a Purified Protein
Derivative instead of a pork derivative.
Inmates who object to the “PPD skin
test” frequently cite religious reasons
based on a mistaken belief that the
liquid solution injected under the skin
is a fat and/or animal derivative. The
solution is not a fat or animal derivative,
but is instead synthetic. However, the
guiding principle with medical issues
and religion is weighing the individual
interest and the compelling government
interest. TB is a highly communicable
disease. The tuberculin skin test is used
as an early diagnostic tool because it is
highly effective in determining TB
infection. Some cite that the x-ray is a
least restrictive alternative because it
can detect TB. However, x-rays do not
provide early diagnostic information.
Therefore, the safety of the institution’s
population, staff and inmate, is put at
risk if the x-ray is used as an alternative.
The compelling government interest
outweighs the sincerely held religious
belief and motivation of the inmate.

In response to the comment, however,
we recognize that the term “PPD test”
may be misleading and therefore will
change the name of the test to more
accurately reflect what it is: The
Tuberculin Skin Test. We also eliminate
references to the term “PPD” in the rule
text.

Also, our previous TB testing
provision had stated that after the initial
screening, we would conduct follow-up
testing annually. To allay the
commenter’s apparent concern that
inmates will be tested unnecessarily
every year, we clarify that we will
conduct TB screening for each inmate
annually only as medically indicated.

Finally, the third commenter
complained that he had been subjected
to seven HIV tests as part of “random”
testing. This inmate had filed an
administrative remedy complaint with
the Bureau requesting to be removed
from the HIV testing program.

Before May 2000, the Bureau
conducted random HIV testing. In May
2000, the Bureau began testing a new
commitment sample and, new
recommitment re-test sample in
addition to voluntary, pre-release, and
as clinically indicated as set forth in
then-current regulation (28 CFR
549.13(b)). All new commitments
between October 1, 1999, and March 31,
2000, with release dates projected at 3
years or more qualified initially for the
new commitment testing. If baseline

testing showed an inmate was HIV
negative, new commitment re-testing
was to be completed every year
thereafter, until further notice.

The new commitment, new
recommitment re-test sample was not a
random sample. Unfortunately, when
this system became effective, initial
guidance referenced the testing
incorrectly as a “subset of randomly
selected inmates”. This may have
resulted in the use of the term
“random” in discussing the
seroconversion testing and subsequent
misconceptions by staff and inmates.

Changes to § 549.14, Confidentiality of
Information

After internal agency deliberation, we
made changes to this part of the
proposed rule for clarity and to more
accurately reflect the intent of the
Correction Officers Health and Safety
Act (Pub. L. 105-370, codified at 18
U.S.C. 4014).

In our proposed rule, this section
stated that any disclosure of test results
or medical information would be made
in accordance with the Privacy Act of
1974 and the HHS Standards for Privacy
of Individually Identifiable Health
Information promulgated pursuant to
the Health Insurance Portability and
Accountability Act of 1996 (HIPAA).

The Bureau of Prisons is not a
“covered entity” under subsequent
regulations promulgated by the
Department of Health and Human
Services to implement HIPAA. We
therefore exclude references to the
Health Insurance Portability and
Accountability Act of 1996.

Also, when we proposed this
regulation, we described four types of
routine uses of such information
maintained by the Bureau in its Privacy
Act systems of records.

In our revised rule, instead of singling
out four routine uses of such
information, we merely state that a more
thorough description of routine uses
allowable for inmate health records may
be found in the Department of Justice
Privacy Act System of Records Notice
entitled “Inmate Physical and Mental
Health Record System, JUSTICE/BOP—
007.”

In addition, we clarify that test results
may be disclosed in accordance with
The Correction Officers Health and
Safety Act of 1998 (codified at 18 U.S.C.
4014), which authorizes the Bureau to
communicate test results to a person
requesting the test, the person tested,
and, if the results of the test indicate the
presence of HIV, to correctional facility
personnel consistent with Bureau policy
on this issue.
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Executive Order 12866

This rule has been reviewed as a
“significant regulatory action” under
section 3(f) of Executive Order 12866 by
the Office of Management and Budget
(OMB). This rule will not impose a
substantial cost on the public, the
government or regulated entities. This
rule change, mandated by statute and
required to conform to CDC guidelines,
will benefit inmates by allowing us to
detect and treat infectious diseases more
efficiently, thereby decreasing further
infection.

Executive Order 13212

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Regulatory Flexibility Act

The Director of the Bureau of Prisons,
in accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and by
approving it certifies that this regulation
will not have a significant economic
impact upon a substantial number of
small entities for the following reasons:
This rule pertains to the correctional
management of offenders committed to
the custody of the Attorney General or
the Director of the Bureau of Prisons,
and its economic impact is limited to
the Bureau’s appropriated funds.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by § 804 of the Small Business
Regulatory Enforcement Fairness Act of
1996. This rule will not result in an
annual effect on the economy of
$100,000,000 or more; a major increase
in costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or

on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 28 CFR Part 549
Prisoners.

Harley G. Lappin,
Director, Bureau of Prisons.

m Under rulemaking authority vested in
the Attorney General in 5 U.S.C. 552(a)
and delegated to the Director, Bureau of
Prisons, we amend 28 CFR part 549 as
follows.

SUBCHAPTER C—INSTITUTIONAL
MANAGEMENT

PART 549—MEDICAL SERVICES

m 1. Revise the authority citation for 28
CFR part 549 to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 3621,
3622, 3624, 4001, 4005, 4014, 4042, 4045,
4081, 4082 (Repealed in part as to offenses
committed on or after November 1, 1987),
4241-4247, 5006-5024 (Repealed October 12,
1984, as to offenses committed after that
date), 5039; 28 U.S.C. 509, 510.

m 2. Revise Subpart A to read as follows:

Subpart A—Infectious Disease Management

Sec.
549.10
549.11

Purpose and scope.

Program responsibility.

549.12 Testing.

549.13 Programming, duty, and housing
restrictions.

549.14 Confidentiality of information.

549.15 Infectious disease training and
preventive measures.

Subpart A—Infectious Disease
Management

§549.10 Purpose and scope.

The Bureau will manage infectious
diseases in the confined environment of
a correctional setting through a
comprehensive approach which
includes testing, appropriate treatment,
prevention, education, and infection
control measures.

§549.11 Program responsibility.

Each institution’s Health Services
Administrator (HSA) and Clinical
Director (CD) are responsible for the
operation of the institution’s infectious
disease program in accordance with
applicable laws and regulations.

§549.12 Testing.

(a) Human Immunodeficiency Virus
(HIV).

(1) Clinically indicated. The Bureau
tests inmates who have sentences of six
months or more if health services staff
determine, taking into consideration the
risk as defined by the Centers for
Disease Control guidelines, that the

inmate is at risk for HIV infection. If the
inmate refuses testing, staff may initiate
an incident report for refusing to obey
an order.

(2) Exposure incidents. The Bureau
tests an inmate, regardless of the length
of sentence or pretrial status, when
there is a well-founded reason to believe
that the inmate may have transmitted
the HIV infection, whether intentionally
or unintentionally, to Bureau employees
or other non-inmates who are lawfully
present in a Bureau institution.
Exposure incident testing does not
require the inmate’s consent.

(3) Surveillance Testing. The Bureau
conducts HIV testing for surveillance
purposes as needed. If the inmate
refuses testing, staff may initiate an
incident report for refusing to obey an
order.

(4) Inmate request. An inmate may
request to be tested. The Bureau limits
such testing to no more than one per 12-
month period unless the Bureau
determines that additional testing is
warranted.

(5) Counseling. Inmates being tested
for HIV will receive pre- and post-test
counseling, regardless of the test results.

(b) Tuberculosis (TB).

(1) The Bureau screens each inmate
for TB within two calendar days of
initial incarceration.

(2) The Bureau conducts screening for
each inmate annually as medically
indicated.

(3) The Bureau will screen an inmate
for TB when health services staff
determine that the inmate may be at risk
for infection.

(4) An inmate who refuses TB
screening may be subject to an incident
report for refusing to obey an order. If
an inmate refuses skin testing, and there
is no contraindication to tuberculin skin
testing, then, institution medical staff
will test the inmate involuntarily.

(5) The Bureau conducts TB contact
investigations following any incident in
which inmates or staff may have been
exposed to tuberculosis. Inmates will be
tested according to paragraph (b)(4) of
this section.

(c) Diagnostics. The Bureau tests an
inmate for an infectious or
communicable disease when the test is
necessary to verify transmission
following exposure to bloodborne
pathogens or to infectious body fluid.
An inmate who refuses diagnostic
testing is subject to an incident report
for refusing to obey an order.

§549.13 Programming, duty, and housing
restrictions.

(a) The CD will assess any inmate
with an infectious disease for
appropriateness for programming, duty,
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and housing. Inmates with infectious
diseases that are transmitted through
casual contact will be prohibited from
work assignments in any area, until
fully evaluated by a health care
provider.

(b) Inmates may be limited in
programming, duty, and housing when
their infectious disease is transmitted
through casual contact. The Warden, in
consultation with the CD, may exclude
inmates, on a case-by-case basis, from
work assignments based upon the
security and good order of the
institution.

(c) If an inmate tests positive for an
infectious disease, that test alone does
not constitute sole grounds for
disciplinary action. Disciplinary action
may be considered when coupled with
a secondary action that could lead to
transmission of an infectious agent.
Inmates testing positive for infectious
disease are subject to the same
disciplinary policy that applies to all
inmates (see 28 CFR part 541, subpart
B). Except as provided for in our
disciplinary policy, no special or
separate housing units may be
established for HIV-positive inmates.

§549.14 Confidentiality of information.

Any disclosure of test results or
medical information is made in
accordance with:

(a) The Privacy Act of 1974, under
which the Bureau publishes routine
uses of such information in the
Department of Justice Privacy Act
System of Records Notice entitled
“Inmate Physical and Mental Health
Record System, JUSTICE/BOP-007";
and

(b) The Correction Officers Health and
Safety Act of 1998 (codified at 18 U.S.C.
4014), which provides that test results
must be communicated to a person
requesting the test, the person tested,
and, if the results of the test indicate the
presence of HIV, to correctional facility
personnel consistent with Bureau
policy.

§549.15 Infectious disease training and
preventive measures.

(a) The HSA will ensure that a
qualified health care professional
provides training, incorporating a
question-and-answer session, about
infectious diseases to all newly
committed inmates, during Admission
and Orientation.

(b) Inmates in work assignments
which staff determine to present the
potential for occupational exposure to
blood or infectious body fluids will
receive annual training on prevention of

work-related exposures and will be
offered vaccination for Hepatitis B.

[FR Doc. 05-10042 Filed 5-19-05; 8:45 am]
BILLING CODE 4410-05-P

DEPARTMENT OF JUSTICE

Bureau of Prisons

28 CFR Part 549
[BOP-1129-F]
RIN 1120-AB29

Over-The-Counter (OTC) Medications:
Technical Correction

AGENCY: Bureau of Prisons, Justice.
ACTION: Final rule.

SUMMARY: This document finalizes a
minor technical correction to the Bureau
of Prisons (Bureau) regulations on Over-
The-Counter (OTC) medications.
Previously, our rule defined an inmate
without funds as one who has had an
average daily trust fund account balance
of less than $6.00 for the past 30 days.
The words “average daily” in that
definition resulted in incorrect
classifications by the Bureau’s business
offices. The more accurate definition of
an inmate without funds is one who has
not had a trust fund account balance of
$6.00 for the past 30 days. We therefore
issue this technical correction.

DATES: This rule is effective June 20,
2005.

ADDRESSES: Rules Unit, Office of
General Counsel, Bureau of Prisons, 320
First Street, NW., Washington, DC
20534. Our email address is
BOPRULES@BOP.GOV.

FOR FURTHER INFORMATION CONTACT:
Sarah Qureshi, Office of General
Counsel, Bureau of Prisons, phone (202)
307-2105.

SUPPLEMENTARY INFORMATION: We amend
our regulations on Over-The-Counter
(OTC) medications (28 CFR part 549,
subpart B). We published a final rule on
this subject in the Federal Register on
August 12, 2003 (68 FR 47847), and this
correction as an interim final rule on
September 3, 2004 (69 FR 53804). We
received no comments on the interim
final rule, and therefore publish it as
final without change.

Previously, our rule defined an
inmate without funds as one who has
had an average daily trust fund account
balance of less than $6.00 for the past
30 days. The words “average daily” in
that definition resulted in incorrect
classifications by the Bureau’s business
offices. The more accurate definition of
an inmate without funds is one who has

not had a trust fund account balance of
$6.00 for the past 30 days. We therefore
issue this technical correction.

Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, ‘“Regulatory Planning and
Review”, section 1(b), Principles of
Regulation. The Director of the Bureau
of Prisons has determined that this rule
is not a “‘significant regulatory action”
under Executive Order 12866, section
3(f), and accordingly this rule has not
been reviewed by the Office of
Management and Budget.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Under Executive
Order 13132, this rule does not have
sufficient federalism implications for
which we would prepare a Federalism
Assessment.

Regulatory Flexibility Act

The Director of the Bureau of Prisons,
under the Regulatory Flexibility Act (5
U.S.C. 605(b)), reviewed this regulation.
By approving it, the Director certifies
that it will not have a significant
economic impact upon a substantial
number of small entities because: This
rule is about the correctional
management of offenders committed to
the custody of the Attorney General or
the Director of the Bureau of Prisons,
and its economic impact is limited to
the Bureau’s appropriated funds.

Unfunded Mandates Reform Act of
1995

This rule will not cause State, local
and tribal governments, or the private
sector, to spend $100,000,000 or more in
any one year, and it will not
significantly or uniquely affect small
governments. We do not need to take
action under the Unfunded Mandates
Reform Act of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by § 804 of the Small Business
Regulatory Enforcement Fairness Act of
1996. This rule will not result in an
annual effect on the economy of
$100,000,000 or more; a major increase
in costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
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based companies in domestic and
export markets.
List of Subjects in 28 CFR Part 549

Prisoners.

Harley G. Lappin,

Director, Bureau of Prisons.

[FR Doc. 05—-10044 Filed 5-19-05; 8:45 am)]
BILLING CODE 4410-05-P

DEPARTMENT OF JUSTICE

Bureau of Prisons

28 CFR Part 571

[BOP-1108-F]

RIN 1120-AB21

Clarifying of Release Gratuities—
Release Transportation Regulations to

More Closely Conform to Statutory
Provisions

AGENCY: Bureau of Prisons, Justice.
ACTION: Final rule.

SUMMARY: This document finalizes an
interim rule which made a minor
clarifying change to the Bureau of
Prisons (Bureau) regulations on release
gratuities, transportation, and clothing.
The rule clarified that the Bureau is
authorized, upon an inmate’s release, to
provide transportation to an inmate’s
place of conviction or his/her legal
residence only within the United States,
under 18 U.S.C. 3624(d)(3).

DATES: This rule is effective on June 20,
2005

ADDRESSES: Rules Unit, Office of
General Counsel, Bureau of Prisons, 320
First Street, NW., Washington, DC
20534.

FOR FURTHER INFORMATION CONTACT:
Sarah Qureshi, Office of General
Counsel, Bureau of Prisons, phone (202)
307-2105.
SUPPLEMENTARY INFORMATION: We
published this rule as an interim final
rule on June 9, 2003 (68 FR 34301). We
received no comments on this rule. We
therefore finalize it without change.

Previously, 28 CFR 571.22 (c) stated
that “[t]lransportation will be provided
to an inmate’s place of conviction, his
legal residence within the United States,
or to other such place as authorized and
approved.” However, 18 U.S.C.
3624(d)(3) allows only for
“transportation to the place of the
prisoner’s conviction, to the prisoner’s
bona fide residence within the United
States, or to such other place within the
United States as may be authorized by
the Director.”

This rule revises the former rule only
to the extent that it appeared to conflict

with the Bureau’s statutory authority.
The new 28 CFR 571.22(c) correctly
states that “[t]lransportation will be
provided to an inmate’s place of
conviction or legal residence within the
United States or its territories.”

Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, ‘Regulatory Planning and
Review”, section 1(b), Principles of
Regulation. The Director of the Bureau
of Prisons has determined that this rule
is not a “‘significant regulatory action”
under Executive Order 12866, section
3(f), and accordingly this rule has not
been reviewed by the Office of
Management and Budget.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, under
Executive Order 13132, we determine
that this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Regulatory Flexibility Act

The Director of the Bureau of Prisons,
under the Regulatory Flexibility Act (5
U.S.C. 605(b)), reviewed this regulation
and by approving it certifies that it will
not have a significant economic impact
upon a substantial number of small
entities for the following reasons: This
rule pertains to the correctional
management of offenders committed to
the custody of the Attorney General or
the Director of the Bureau of Prisons,
and its economic impact is limited to
the Bureau’s appropriated funds.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by § 804 of the Small Business
Regulatory Enforcement Fairness Act of
1996. This rule will not result in an
annual effect on the economy of
$100,000,000 or more; a major increase

in costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 28 CFR Part 571

Prisoners.

Harley G. Lappin,
Director, Bureau of Prisons.

Under the rulemaking authority
vested in the Attorney General in 5
U.S.C. 552(a) and delegated to the
Director, Bureau of Prisons, we adopt as
final the interim rule published on June
9, 2003 (68 FR 34301), without change.

[FR Doc. 05-10045 Filed 5-19-05; 8:45 am)]
BILLING CODE 4410-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[CGD 07-05-012]
RIN 1625-AA08

Special Local Regulations: Annual Fort
Myers Beach Air Show, Fort Myers
Beach, FL

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing permanent special local
regulations for the Fort Myers Beach Air
Show, Fort Myers Beach, Florida. This
event will be held annually on the
second consecutive Friday, Saturday,
and Sunday of May between 8:30 a.m.
and 4:30 p.m. EDT (eastern daylight
time). This regulation is needed to
restrict persons and vessels from
entering the sterile zone (air box) below
the aerial demonstration and restrict
vessels from mooring/anchoring or
transiting within the surrounding
regulated area with the exception of the
Matanzas Pass Channel. This rule is
necessary to ensure the safety of life for
the participating aircraft, spectators, and
mariners in the area on the navigable
waters of the United States.

DATES: This rule is effective May 20,
2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD 07-05—-012] and are
available for inspection or copying at
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Coast Guard Marine Safety Office
Tampa between 7:30 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Jennifer
Andrew at Coast Guard Marine Safety
Office Tampa (813) 228-2191 Ext 8203.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On April 1, 2005, we published a
notice of proposed rulemaking (NPRM)
entitled Special Local Regulations:
Annual Fort Myers Beach Air Show,
Fort Myers Beach, FL in the Federal
Register (70 FR 16781). We received no
comments on the proposed rule. No
public meeting was requested, and none
was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. This rule is needed to
minimize danger to the public and
waiting delaying the effective date
would be contrary to the public interest.
A notice of proposed rulemaking for this
rule was published in the Federal
Register (70 FR 16781) with a thirty-day
comment period ending May 2, 2005.
During the comment period, no
comments were received regarding this
rulemaking, and this final rule does not
change the provisions of the notice of
proposed rulemaking.

Background and Purpose

The South West Florida Aviation
Foundation’s air show involves the
performance of aerial demonstrations
over the near-shore waters of Fort Myers
Beach, Florida. The annual event will be
held on the second consecutive Friday,
Saturday, and Sunday of May from 8:30
a.m. until 4:30 p.m. The nature of aerial
demonstrations requires aircraft to use
markers in the water as points of
reference for aircraft maneuvers. The
Federal Aviation Administration (FAA)
has published guidelines that aircraft
must comply with based on the speed
of the participating aircraft and the
location of the audience. This regulation
is in accordance with those guidelines
for the sterile zone (air box) as well as
egress routes and vessel movements
outside the air box.

Discussion of Comments and Changes

No comments were received for this
rule.

Discussion of Rule

This regulation will include a sterile
zone (air box) directly under the aerial
demonstration over the near-shore
waters of Fort Myers Beach in Lee

County, Florida. All vessels and persons
are prohibited from entering, anchoring,
mooring, or transiting the regulated
area. Vessel traffic will be allowed to
enter and exit Matanzas Pass Channel
using the marked channel at Matanzas
Pass Channel daybeacon #3 (26°25’54”
N, 82°58"12” W, LLNR 16365) and #4
(26°26706” N, 82°57’48” W, LLNR 16370)
but may not linger within the regulated
area. This regulation is intended to
provide for the safety of life on the
navigable waters of the United States for
Air Show participants and for mariners
transiting in the vicinity of the Air
Show and is based on FAA guidelines
in the FAA Code: Order 8700.1,
Operations Inspector Handbook,
Volume 2, Chapter 49. All coordinates
referenced use datum NAD 83.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. The regulation
would last for only eight hours on each
of the three event days. Vessel traffic is
minimal in this area and vessels will
still be allowed to enter and exit the
Matanzas Pass Channel.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: the owners and operators of
vessels intending to transit near to shore
at Fort Myers Beach, FL in the vicinity
of Matanzas Pass annually from 8:30
a.m. to 4:30 p.m. on the second

consecutive Friday, Saturday, and
Sunday in May. This rule would not
have a significant economic impact on
a substantial number of small entities
since it would be in effect for only eight
hours a day on each of the three event
days. Vessel traffic is minimal in this
area and vessels will still be allowed to
enter and exit through the Matanzas
Pass Channel.

Assistance for Small Entities

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.
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Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. As a special local
regulation issued in conjunction with an
air show, this rule satisfies the
requirements of paragraph (34)(h).
Under figure 2—1, paragraph (34)(h), of
the Instruction, an ‘“Environmental
Analysis Check List” and a “Categorical
Exclusion Determination” are not
required for this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; Department of
Homeland Security Delegation No. 0170.1

m 2. Add § 100.736 to read as follows:

§100.736 Annual Fort Myers Beach air
show; Fort Myers Beach, FL.

(a)(1) Regulated Area. The regulated
area is formed by the following
coordinates; point 1: 26°28'08” N,
81°59'15” W south to point 2: 26°27°37”
N, 81°59’39” W east to point 3:
26°2545” N, 81°55’34” W north to point
4:26°26'14” N, 81°55'22” W and west
along the contour of the shore to point
5:26°27'52” N, 81°58’04” W to original
point 1: 26°28’08” N, 81°59"15” W. All
coordinates referenced use datum: NAD
83.

(2) Air Box Area. The air box area is
contained within the regulated area and
is formed by the following coordinates;
point 1: 26°27’34” N, 81°58"22” W south
to point 2: 26°27°07” N, 81°58’39” W
east to point 3: 26°26"15” N, 81°56"36”
W north to point 4: 26°26°42” N,
81°56"22” W and west to original point
1: 26°27’34” N, 81°58'22” W. All

coordinates referenced use datum: NAD
83.

(b) Special local regulations.

(1) Vessels and persons are prohibited
from entering the air box area defined in
paragraph (a)(2) of this section.

(2) No vessel may anchor/moor or
transit within the regulated area defined
in paragraph (a)(1) of this section, with
the exception of vessel transit permitted
in the marked channel as set forth in
paragraph (b)(3) of this section.

(3) Vessels entering and exiting
Matanzas Pass Channel will be allowed
to transit using the marked channel only
at Matanzas Pass Channel day beacon #3
(26°25’54” N, 82°58’12” W, LLNR 16365)
and #4 (26°26’06” N, 82°57°48” W, LLNR
16370) but may not linger within the
regulated area. All coordinates
referenced use datum: NAD 83.

(c) Dates. This section will be
enforced annually on the second
consecutive Friday, Saturday, and
Sunday of May from 8:30 a.m. until 4:30
p.m.

Dated: May 10, 2005.

D.B. Peterman,

RADM, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 05-10047 Filed 5-19-05; 8:45 am|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD05-05-047]

RIN 1625-AA08

Special Local Regulations for Marine

Events; Delaware River, Delaware City,
DE

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary special local
regulations during the “5th Annual
Escape from Fort Delaware Triathlon,”
an event to be held June 18, 2005 over
the waters of Delaware River at
Delaware City, DE. These special local
regulations are necessary to provide for
the safety of life on navigable waters
during the event. This action is
intended to temporarily restrict vessel
traffic in a portion of the Delaware River
during the 5th Annual Escape from Fort
Delaware Triathlon.

DATES: This rule is effective from 8:30
a.m. to 11:30 a.m. on June 18, 2005.
ADDRESSES: Documents indicated in this
preamble as being available in the
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docket are part of docket CGD05-05—
047 and are available for inspection or
copying at Commander (oax), Fifth
Coast Guard District, 431 Crawford
Street, Portsmouth, Virginia 23704—
5004, between 9 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: D.
M. Sens, Project Manager, Auxiliary and
Recreational Boating Safety Branch, at
(757) 398-6204.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM, because
publishing an NPRM would be
impracticable and contrary to public
interest as immediate action is
necessary to protect those using the
waterway. Because of the danger posed
to the swimmers competing within a
confined area, special local regulations
are necessary to provide for the safety of
event participants, support craft and
other vessels transiting the event area.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the public interest,
since immediate action is needed to
ensure the safety of the event
participants, support craft, spectator
craft and other vessels transiting the
event area. For the safety concerns
noted, it is in the public interest to have
these regulations in effect during the
event. However advance notifications
will be made to users of the waterway
via marine information broadcasts and
area newspapers.

Background and Purpose

On June 18, 2005, the Escape from
Fort Delaware Triathlon, Inc. will
sponsor the “5th Annual Escape from
Fort Delaware Triathlon.” The
swimming segment of the event will
consist of approximately 400 swimmers
competing across a one mile course
along the Delaware River between Pea
Patch Island and Delaware City,
Delaware. The competition will begin at
Pea Patch Island. The participants will
swim across to the finish line located at
the Delaware City Wharf, swimming
approximately one mile, across
Bulkhead Shoal Channel.
Approximately 20 support vessels will
accompany the swimmers. Due to the
need for vessel control during the
swimming event, the Coast Guard will

temporarily restrict vessel traffic in the
event area to provide for the safety of
participants, support craft and other
transiting vessels.

Discussion of Rule

The Coast Guard is establishing
temporary special local regulations on
specified waters of the Delaware River
between Fort Delaware on Pea Patch
Island to the Delaware City Wharf at
Delaware City, Delaware. The temporary
special local regulations will be in effect
from 8:30 a.m. to 11:30 a.m. on June 18,
2005. The effect will be to restrict
general navigation in the regulated area
during the event. Except for persons or
vessels authorized by the Coast Guard
Patrol Commander, no person or vessel
may enter or remain in the regulated
area. Vessel traffic may be allowed to
transit the regulated area at slow speed
as the swim progresses, when the Coast
Guard Patrol Commander determines it
is safe to do so. The Patrol Commander
will notify the public of specific
enforcement times by Marine Radio
Safety Broadcast. These regulations are
needed to control vessel traffic during
the event to enhance the safety of
participants, spectators and transiting
vessels.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

Although this regulation restricts
vessel traffic from transiting a portion of
the Delaware River during the event, the
effect of this regulation will not be
significant due to the limited duration
that the regulated area will be in effect
and the extensive advance notifications
that will be made to the maritime
community via marine information
broadcasts and area newspapers so
mariners can adjust their plans
accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a

substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit this section
of the Delaware River during the event.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This rule will be in
effect for only a short period, from 8:30
a.m. to 11:30 a.m. on June 18, 2005.
Vessels desiring to transit the event area
will be able to transit the regulated area
at slow speed as the swim progresses,
when the Coast Guard Patrol
Commander determines it is safe to do
so. Before the enforcement period, we
will issue maritime advisories so
mariners can adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
the address listed under ADDRESSES. The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
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Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. Special local
regulations issued in conjunction with a
regatta or marine event permit are
specifically excluded from further
analysis and documentation under those
sections.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233, Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 100.35-T05-047 to
read as follows:

§100.35-T05-047 Delaware River,
Delaware City, DE.

(a) Regulated area. The regulated area
includes all waters of the Delaware
River within 500 yards either side of a
line drawn southwesterly from a point
near the shoreline at Pea Patch Island,
at latitude 39°34'43.2” N, 075°35"12” W,
thence to latitude 39°35’08” N,
075°34’18” W, a position located near
the Delaware City Wharf, Delaware City,
DE. All coordinates reference Datum
NAD 1983.

(b) Definitions. (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the Coast
Guard who has been designated by the
Commander, Coast Guard Sector
Delaware Bay.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Delaware Bay with
a commissioned, warrant, or petty
officer on board and displaying a Coast
Guard ensign.

(c) Special local regulations. (1)
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area.

(2) The operator of any vessel in the
regulated area shall:

(i) Stop the vessel immediately when
directed to do so by any Official Patrol.

(ii) Proceed as directed by any Official
Patrol.

(d) Enforcement period. This section
will be enforced from 8:30 a.m. to 11:30
a.m. on June 18, 2005.

Dated: May 6, 2005.
Lawrence J. Bowling,

Captain, U.S. Coast Guard, Commander, Fifth
Coast Guard District, Acting.

[FR Doc. 05—-10048 Filed 5—19-05; 8:45 am)]
BILLING CODE 4910-15-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD07-05-042]

RIN 1625-AA87

Security Zone Regulations; St. Croix,
United States Virgin Islands

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone
in the vicinity of the HOVENSA refinery
facility in St. Croix, U.S. Virgin Islands.
This security zone extends
approximately 2 miles seaward from the
HOVENSA facility waterfront area along
the south coast of the island of St. Croix,
U.S. Virgin Islands. This security zone
is needed for national security reasons
to protect the public and the HOVENSA
facility from potential subversive acts.
Vessels without scheduled arrivals must
receive permission from the U.S. Coast
Guard Captain of the Port San Juan prior
to entering this temporary security zone.
DATES: This rule is effective from May
15, 2005, until November 15, 2005.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket [CGD07-05—
042] and are available for inspection or
copying at Sector San Juan, 5 Calle La
Puntilla, San Juan, Puerto Rico between
7:30 a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Katiuska
Pabon, Sector San Juan, Puerto Rico at
(787) 729-2376.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Publishing
an NPRM and delaying the rule’s
effective date would be contrary to the
public interest. Immediate action is
needed to protect the public, ports and
waterways of the United States from
potential subversive acts against the
HOVENSA facility.

For the same reasons, under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.
Similar regulations were published in
the Federal Register on January 17,
2002 (67 FR 2332), September 13, 2002

(67 FR 57952), April 28, 2003 (68 FR
22296), July 10, 2003 (68 FR 41081),
February 10, 2004 (69 FR 6150), May 21,
2004 (69 FR 29232), and January 19,
2005 (70 FR 2950). We did not receive
any comments on these regulations.

The Captain of the Port San Juan has
determined that due to the continued
risk, the need for the security zone
persists. On February 10, 2005, the
Coast Guard published a notice of
proposed rulemaking to make this
security zone permanent (70 FR 7065).
While the Coast Guard intends to
publish a final rule to ensure the
security of this waterfront facility, this
temporary rule is required in the
interim.

Background and Purpose

The Coast Guard recognizes that
subversive activity could be launched
by vessels or persons in close proximity
to the HOVENSA refinery on St. Croix,
USVI, against tank vessels and the
waterfront facility. Given the highly
volatile nature of the substances stored
at the HOVENSA facility, this security
zone is necessary to decrease the risk of
subversive activity launched against the
HOVENSA facility. The Captain of the
Port San Juan is reducing this risk by
prohibiting all vessels without a
scheduled arrival from coming within
approximately 2 miles of the HOVENSA
facility, unless specifically permitted by
the Captain of the Port San Juan or a
designated representative. The Captain
of the Port San Juan can be reached on
VHF Marine Band Radio, Channel 16
(156.8 Mhz), or by calling (787) 289—
2040, 24-hours-a-day, 7-days-a-week.
The HOVENSA Facility Port Captain
can be reached on VHF Marine Band
Radio channel 11 (156.6 Mhz) or by
calling (340) 692—3488, 24-hours-a-day,
7-days-a-week.

Discussion of Rule

The temporary security zone around
the HOVENSA facility encompasses all
waters within a line connecting the
following coordinates: 17°41’31” N,
64°45’09” W, to 17°39'36” N, 64°44"12”
W, to 17°40°00” N, 64°43'36” W, to
17°41'48” N, 64°44’25” W, and back to
the beginning point. All vessels without
a scheduled arrival into the HOVENSA
facility are prohibited from coming
within this security zone-that extends
approximately 2 mile seaward from the
facility, unless specifically permitted by
the Captain of the Port San Juan or a
designated representative.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory

Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). This security zone covers an area
that is not typically used by commercial
vessel traffic, including fishermen, and
vessels may be allowed to enter the zone
on a case by case basis with the
permission of the Captain of the Port
San Juan or a designated representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic effect upon a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: owners of small charter fishing
or diving operations that may operate
near the HOVENSA facility. This
security zone will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This zone covers an
area that is not typically used by
commercial fishermen, and vessels may
be allowed to enter the zone on a case-
by-case basis with the permission of the
Captain of the Port San Juan.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
the rule will affect your small business,
organization, or government jurisdiction
and you have questions concerning its
provisions or options for compliance,
please contact the person listed under
FOR FURTHER INFORMATION CONTACT for
assistance in understanding this rule.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
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and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to

health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a significant
energy action under that order, because
it is not a significant regulatory action
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321—-4370f1), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section

2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. Under figure 2—1,
paragraph (34)(g), of the Instruction, an
Environmental Analysis Check List and
a Categorical Exclusion Determination
(CED) are not required for this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. From May 15, 2005, to November 15,
2005, add a new § 165.T07—-042 to read
as follows:

§165.T07-042 Security Zone; HOVENSA
Refinery, St. Croix, U.S. Virgin Islands.

(a) Location. The following area is a
security zone: All waters from surface to
bottom, encompassed within a line
connecting the following coordinates:
17°41’31” N, 64°45’09” W, to 17°39'36”
N, 64°44’12” W, to 17°40°00” N,
64°43'36” W, to 17°41’48” N, 64°44'25”
W, and then back to the point of origin.

(b) Regulations. In accordance with
the general regulations in § 165.33 of
this part, with the exception of vessels
that have an arrival scheduled with the
HOVENSA Facility, no vessel may enter
the regulated area unless specifically
authorized by the Captain of the Port
(COTP) San Juan or a Coast Guard
commissioned, warrant, or petty officer
designated by COTP San Juan. The
Captain of the Port will notify the public
of any changes in the status of this zone
by Marine Safety Radio Broadcast on
VHF Marine Band Radio, Channel 16
(156.8 Mhz). The Captain of the Port
San Juan can be reached on VHF Marine
Band Radio, Channel 16 (156.8 Mhz) or
by calling (787) 289-2040, 24-hours-a-
day, 7-days-a-week. The HOVENSA
Facility Port Captain can be reached on
VHF Marine Band Radio channel 11
(156.6 Mhz) or by calling (340) 692—
3488, 24-hours-a-day, 7-days-a-week.
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(c) Dates. This section is effective
from May 15, 2005, until November 15,
2005.

D.P. Rudolph, Commander,

U.S. Coast Guard, Captain of the Port, San
Juan.

[FR Doc. 05—-10046 Filed 5-19-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD13-05-015]
RIN 1625-AA00

Safety Zones: Columbia River, Astoria,
OR

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement.

SUMMARY: The Captain of the Port,
Portland, Oregon, will enforce the safety
zone established for the Astoria Regatta
on the waters of the Columbia River.
This action is being taken to safeguard
watercraft and their occupants from
safety hazards associated with the
display of fireworks. Entry into these
safety zones is prohibited unless
authorized by the Captain of the Port.

DATES: This rule will be enforced on
August 13, 2005, from 9:30 p.m. to 10:30
p.m.

FOR FURTHER INFORMATION CONTACT:
Petty Officer Charity Keuter, c/o Captain
of the Port Portland, OR, 6767 North
Basin Avenue, Portland, OR 97217 at
(503) 240—-2590 to obtain information
concerning enforcement of this rule.

SUPPLEMENTARY INFORMATION: On

July 17, 2003, the Coast Guard
published a final rule (68 FR 42289)
establishing regulations in 33 CFR
165.1316 to safeguard watercraft and
their occupants on the waters of the
Columbia River from safety hazards
associated with the display of fireworks
within the Area of Responsibility of the
Captain of the Port, Portland, Oregon.
The Coast Guard is issuing notice that
the Captain of the Port, Portland,
Oregon will enforce on August 13, 2005,
from 9:30 p.m. to 10:30 p.m. the safety
zone established on the waters of the
Columbia River in the vicinity of
Astoria, Oregon and published in 33
CFR 165.1316. Entry into this safety
zone is prohibited unless otherwise
exempted or excluded under the final
rule or unless authorized by the Captain
of the Port or his designee. The Captain
of the Port may be assisted by other

Federal, State, or local agencies in

enforcing these safety zones.
Dated: May 11, 2005.

Paul D. Jewell,

Captain, U.S. Coast Guard, Captain of the
Port, Portland, OR.

[FR Doc. 05-10140 Filed 5-19-05; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD13-05-016]

RIN 1625-AA00

Safety Zones: Fort Vancouver

Fireworks Display, Columbia River,
Vancouver, WA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement.

SUMMARY: The Captain of the Port,
Portland, Oregon, will enforce the safety
zone established for the Fort Vancouver
Fireworks Display, Vancouver, WA on
the waters of the Columbia River on July
4, 2005. The Captain of the Port,
Portland, Oregon, is taking this action to
safeguard watercraft and their occupants
from safety hazards associated with the
display of fireworks. Entry into this
safety zone is prohibited unless
authorized by the Captain of the Port.

DATES: This rule will be enforced on
July 4, 2005, from 9:30 p.m. to 11 p.m.

FOR FURTHER INFORMATION CONTACT:
Petty Officer Charity Keuter, c/o Captain
of the Port Portland, OR 6767 North
Basin Avenue, Portland, OR 97217 at
(503) 240-2590 to obtain information
concerning enforcement of this rule.

SUPPLEMENTARY INFORMATION: On May
28, 2003 the Coast Guard published a
final rule (68 FR 31609) establishing
regulations in 33 CFR 165.1314 to
safeguard watercraft and their occupants
on the waters of the Columbia River in
the vicinity of Vancouver, WA from
safety hazards associated with the
display of fireworks within the Area of
Responsibility of the Captain of the Port,
Portland, Oregon. The Coast Guard is
issuing notice that the Captain of the
Port, Portland, Oregon on July 4, 2005,
from 9:30 p.m. to 11 p.m. will enforce
the established safety zones on the
waters of the Columbia River between
the Interstate 5 Bridge and channel buoy
RG F1(1+2)R 6s published at 33 CFR
165.1314. Entry into this safety zone is
prohibited unless otherwise exempted
or excluded under the final rule or

unless authorized by the Captain of the
Port or his designee. The Captain of the
Port may be assisted by other Federal,
State, or local agencies in enforcing
these safety zones.

Dated: May 11, 2005.
Paul D. Jewell,

Captain, U.S. Coast Guard, Captain of the
Port, Portland, OR.

[FR Doc. 05-10141 Filed 5-12-05; 8:45 am)]
BILLING CODE 4915-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R05-OAR-2004-MI-0004; FRL-7915-8]

Approval and Promulgation of
Maintenance Plans; Michigan;
Southeast Michigan Ozone
Maintenance Plan Update to the State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a December
19, 2003, request from Michigan to
revise the ground level ozone State
Implementation Plan (SIP) for the
Southeast Michigan area. EPA originally
approved the Southeast Michigan ozone
maintenance plan on April 6, 1995. This
action approves an update to the plan
prepared by Michigan to maintain the 1-
hour national ambient air quality
standard (NAAQS) for ozone in the
Southeast Michigan maintenance area
through the year 2015. This update is
required by the Clean Air Act (CAA).
DATES: This “direct final” rule is
effective July 19, 2005, unless EPA
receives written adverse comment by
June 20, 2005. If written adverse
comment is received, EPA will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: Submit comments,
identified by Regional Material in
EDocket (RME) ID No. R0O5-OAR-2004—
MI-0004, by one of the following
methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

Agency Web site: http:/
docket.epa.gov/rmepub/. RME, EPA’s
electronic public docket and comments
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the
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online instructions for submitting
comments.

E-mail: mooney.john@epa.gov.

Fax: (312) 886-5824.

Mail: You may send written
comments to: John M. Mooney, Chief,
Criteria Pollutant Section (AR-18J), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Illinois 60604.

Hand delivery: Deliver your
comments to: John M. Mooney, Chief,
Criteria Pollutant Section (AR-18]), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
18th floor, Chicago, Illinois 60604.

Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m. excluding Federal holidays.

Instructions: Direct your comments to
RME ID No. R05-OAR-2004-MI-0004.
EPA’s policy is that all comments
received will be included in the public
docket without change, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through RME, regulations.gov,
or e-mail. The EPA RME website and
the federal regulations.gov website are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I of
the SUPPLEMENTARY INFORMATION section
of the related proposed rule which is
published in the Proposed Rules section
of this Federal Register.

Docket: All documents in the
electronic docket are listed in the RME
index at http://docket.epa.gov/rmepub/.

Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Publicly available docket materials are
available either electronically in RME or
in hard copy at Environmental
Protection Agency, Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard, Chicago, Illinois 60604. (We
recommend that you telephone Anthony
Maietta, Life Scientist, at (312) 353—
8777 before visiting the Region 5 office.)
This Facility is open from 8:30 AM to
4:30 PM, Monday through Friday,
excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Anthony Maietta, Life Scientist, Criteria
Pollutant Section (AR-18]J), Air
Programs Branch, Air and Radiation
Division, United States Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 353-8777,
maietta.anthony@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us,”
or “our” means EPA. This section
provides additional information by
providing General Information and
addressing pertinent questions that
follow:

General Information

Does this action apply to me?

How can I get copies of this document and
other related information?

How and to whom do I submit my
comments?

What is a SIP?

What is the federal approval process for a
SIP?

What are the criteria for approval of a
maintenance plan?

What does federal approval of a state
regulation mean to me?

Have the requirements for approval of a SIP
revision been met?

Did Michigan hold a public hearing?

What is in the State’s plan to maintain the
standard?

What action is EPA taking?

Statutory and executive order review.

General Information

Does This Action Apply to Me?

This action is non-regulatory in
nature. It updates an earlier plan which
is intended to maintain the 1-hour
ozone NAAQS in Southeast Michigan.

How Can I Get Copies of This Document
and Other Related Information?

1. The Regional Office has established
an electronic public rulemaking file
available for inspection at RME under
RME ID No. R0O5-OAR-2004-MI-0004,
and a hard copy file which is available
for inspection at the Regional Office.
The official public file consists of the

documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public rulemaking
file does not include CBI or other
information whose disclosure is
restricted by statute. The official public
rulemaking file is the collection of
materials that is available for public
viewing at the Air Programs Branch, Air
and Radiation Division, EPA Region 5,
77 West Jackson Boulevard, Chicago,
Illinois 60604. EPA requests that if at all
possible, you contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday, 8:30 a.m. to 4:30 p.m.
excluding Federal holidays.

2. Electronic Access. You may access
this Federal Register document
electronically through the
regulations.gov web site located at
http://www.regulations.gov where you
can find, review, and submit comments
on Federal rules that have been
published in the Federal Register, the
Government’s legal newspaper, and are
open for comment.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

How and to Whom Do I Submit My
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text “Public comment on
proposed rulemaking Region 5 Air
Docket “R05—OAR-2004-MI-0004" in
the subject line on the first page of your
comment. Please ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked “late.”” EPA is not



29204

Federal Register/Vol. 70, No. 97/Friday, May 20, 2005/Rules and Regulations

required to consider these late
comments.

For detailed instructions on
submitting public comments and on
what to consider as you prepare your
comments see the ADDRESSES section
and the section I General Information of
the SUPPLEMENTARY INFORMATION section
of the related proposed rule which is
published in the Proposed Rules section
of this Federal Register.

What Is a SIP?

The CAA, at section 110, requires
states to develop air pollution
regulations, laws, and control strategies
to ensure that state air quality meets the
NAAQS established under section 109
of the CAA. EPA has established
standards for six criteria pollutants:
carbon monoxide, nitrogen dioxide,
ozone, lead, particulate matter, and
sulfur dioxide. Each state must submit
regulations and control strategies to us
for approval and incorporation into the
federally-enforceable SIP. Each
federally-approved SIP is designed to
protect air quality primarily by
addressing air pollution at its point of
origin. These SIPs can be extensive,
containing state regulations or other
enforceable documents and supporting
information such as emission
inventories, monitoring networks, and
modeling demonstrations.

What Is the Federal Approval Process
for a SIP?

For state regulations to be
incorporated into the federally-
enforceable SIP, states must formally
adopt the regulations and control
strategies consistent with state and
federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body. Once a
state rule, regulation, or control strategy
is adopted, the state submits it to us for
approval into the SIP. We must provide
public notice and seek additional public
comment regarding the federal action on
the state submission. If we receive
adverse comments, we must address
them prior to taking final federal action.
All state regulations approved by EPA
under section 110 of the CAA are

incorporated into the federally-
approved SIP. Records of such SIP
actions are maintained in the Code of
Federal Regulations (CFR) at 40 CFR
part 52, entitled “Approval and
Promulgation of Implementation Plans.’
The actual state regulations which are
approved are not reproduced in the CFR
but are “incorporated by reference,”
which means that we have approved a
given state submission with a specific
effective date.

What Are the Criteria for Approval of a
Maintenance Plan?

Section 175A(b) of the CAA requires
a state, eight years after redesignation of
an area as attainment, to submit to EPA
a revision to its SIP to maintain the
NAAQS for ten years after the
expiration of the initial ten year period
as an attainment area. A maintenance
plan must provide a demonstration of
continued attainment of the applicable
NAAQS, including the submission of
control measures needed to maintain
the standard. Further, the plan must
provide contingency measures for the
prompt correction of any violation of
the standard, the continued operation of
the ambient air quality monitoring
network, a means of tracking the
progress of the plan, inclusion of the
attainment emissions inventory, and
new emissions budgets for motor
vehicle emissions.

What Does Federal Approval of a State
Regulation Mean to Me?

’

Enforcement of the state regulation
before and after it is incorporated into
the federally-approved SIP is primarily
a state responsibility. However, after the
state regulation is federally approved, it
becomes federally enforceable, or
enforceable by EPA and by citizens
pursuant to section 304 of the CAA.

Have the Requirements for Approval of
a SIP Revision Been Met?

Yes, the State has met all the
necessary requirements for approval of
a SIP revision as stated in section
110(A) of the CAA.

Did Michigan Hold a Public Hearing?

Yes, a public hearing was held on
September 9, 2003, at 1:00 p.m., in the

Southeast Michigan Council of
Governments offices located at 535
Griswold, Suite 300, in Detroit,
Michigan. Four people attended the
hearing, and one comment was
received.

What Is in the State’s Plan To Maintain
the Standard?

The Southeast Michigan area has been
designated as attainment for the 1-hour
ozone NAAQS since April 1995 (60 FR
12459). The Southeast Michigan ozone
maintenance area consists of Livingston,
Macomb, Monroe, Oakland, St. Clair,
Washtenaw, and Wayne Counties. The
existing plan demonstrates maintenance
of the 1-hour ozone standard through
2005. On December 19, 2003, Michigan
submitted its plan to maintain the ozone
standard in Southeast Michigan during
the second ten-year period beginning in
2005 and ending in 2015. Note that this
action is in reference to the State’s plan
under the 1-hour ozone standard and is
independent of other requirements for
8-hour ozone nonattainment. The
following analysis will look at the
elements necessary for approval of a
maintenance plan and determine if they

have been fulfilled.

1. Demonstration of Continued
Attainment

The primary requirement for
maintenance plans is the demonstration
that the relevant NAAQS will be
maintained for a ten year period. To
make this demonstration, states must
establish an attainment level of
emissions of volatile organic
compounds (VOC) and oxides of
nitrogen (NOx) to maintain the 1-hour
ozone standard. The state must maintain
this attainment level of emissions
throughout the maintenance period via
a combination of control measures.
These measures may include stationary,
area, and mobile source controls.
Michigan has made such a
demonstration, establishing the annual
emissions from the entire area for the
year 2000, a period when no excursions
or violations of the standard occurred,
and 2015, the last year of the
maintenance plan. These levels are
summarized in Tables 1 and 2 below.
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TABLE 1.—SOUTHEAST MICHIGAN VOC EMISSIONS
[Tons per day]
Source category 2000 2015 Change
721 117.8 457
250.1 306.6 56.5
240.9 74.6 —166.3
113.2 79.0 —-34.2
676.3 578.0 —-98.3
TABLE 2.—SOUTHEAST MICHIGAN NOx EMISSIONS
[Tons per day]
Change
Source category 2000 2015 2000-
2015
L] o | PSPPI 422.6 159.5 —263.1
Area .....ccceveeeene 33.5 36.7 3.2
On-Road Mobile 412.9 102.7 -310.2
NON-ROAA MODIIE ...ttt et ettt et e e b e e et e e sae e et e e s eneenneesaneeenes 116.3 107.1 -9.2
I = PSP UPRR PR 985.3 406.0 —-579.3

The demonstration projects that the
total VOC and NOx emissions will
decrease significantly in the area
through 2015. The State used
methodologies to calculate these
emissions which are consistent with
EPA estimation techniques. Thus, the
plan demonstrates that the 1-hour ozone
standard will be maintained throughout
the second ten-year segment of the
maintenance plan, years 2005 through
2015. The full emissions benefits
obtained from state and federal control
measures are included in the table
above. For the demonstration of
maintenance, it is necessary to show
only that there is no increase in the
emissions over the intended time
period. Not only does Michigan meet
this test, it has also clearly identified
excess emission reductions. Control
measures used to reduce emissions and
maintain the standard include
stationary, mobile, and area source
controls, including emission reductions
from the Federal Motor Vehicle Control
Program and from implementation of
7.8 pounds per square inch low-Reid
Vapor Pressure (RVP) fuel requirements
for Southeast Michigan.

2. Contingency Measures

Despite an area’s best efforts to
demonstrate continued compliance with
the NAAQS, the area’s ambient ozone
concentrations may exceed or violate
the NAAQS. The CAA makes
allowances for this by establishing a
requirement to submit contingency
measures that can be implemented in
response to violations of the NAAQS
during the maintenance period. The

Southeast Michigan area experienced a
violation of the 1-hour ozone NAAQS in
2003. Therefore, as required by section
175(A) of the Act, Michigan has
provided contingency measures to
promptly correct this violation, as well
as any future ozone air quality
problems.

As a contingency measure for the
years 2004 through 2006, Michigan has
adopted rules to reduce NOx from major
industrial sources. Michigan
promulgated these rules in response to
EPA’s NOx SIP call, which EPA issued
in 1998 to 22 states to address and
reduce upwind sources of NOx
emissions. The NOx SIP call has been
implemented in Michigan since May 31,
2004. EPA believes that these rules will
address the 2003 violation and any
violations that may occur through 2006.

As a contingency measure for the
years 2004 through 2009, Michigan has
identified the Tier II vehicle standards.
The Tier II vehicle standards, which
will be phased in from 2004 through
2009, require all passenger vehicles,
including sport utility vehicles (SUV’s),
minivans, vans, and pick-up trucks, to
be 77 to 95 percent cleaner overall. For
the heaviest light-duty vehicles, the Tier
II program provides a three step phase-
in of NOx emission limits through 2009.
By 2009, all light-duty vehicles will be
held to a 0.07 grams per mile limit for
NOx emissions. EPA believes that this
program will be effective in keeping the
area within the NAAQS after 2006.

As a contingency measure for the
years 2004 through 2012, Michigan has
identified EPA’s new combined
emission standard for NOx, particulate

matter, and hydrocarbons (HC) for
heavy-duty diesel vehicles weighing
over 8,500 pounds (‘“Heavy Duty Diesel
Vehicle Standards”). The Heavy Duty
Diesel Vehicle Standards will reduce
pollution from new trucks and buses by
95 percent when compared to today’s
trucks and buses.

3. Ambient Air Quality Monitoring

Michigan currently operates 8
monitors in and around the Detroit area.
The Michigan Department of
Environmental Quality (MDEQ) has
committed to continue operating and
maintaining an approved ozone monitor
network throughout the maintenance
period and beyond.

4. Tracking the Progress of the Plan

Continued attainment of the ozone
NAAQS in Southeast Michigan
depends, in part, on the State’s efforts
toward tracking indicators of continued
attainment during the maintenance
period. The tracking plan for Southeast
Michigan primarily consists of
continued ambient ozone monitoring in
accordance with the requirements of 40
CFR part 58. MDEQ maintains a
comprehensive ambient air quality
monitoring network and air quality
reporting program, including ozone
monitoring sites throughout the state.
These are mandated by state statute to
continue through and beyond the
maintenance period. The state will also
evaluate future VOC and NOx emissions
inventories for increases over the 2000
base year levels. A violation of the one-
hour ozone NAAQS (which must be
confirmed by the State) will trigger
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contingency measures as described
above in section 2 (“Contingency
Measures”).

5. Emission Inventory and Motor
Vehicle Emissions Budgets

Michigan prepared an emissions
inventory for the Southeast Michigan
maintenance area for the base year of

2000. Michigan selected the year 2000
for the inventory because no excursion
or violations of the standard occurred in
Southeast Michigan. The State then
projected emissions to the years 2005,
2010, and 2015, and updated the
emissions budgets for these years to
reflect the State’s adoption of low-RVP
gasoline and also to reflect new

planning assumptions, including
updated vehicle registration data from
the year 2000, vehicle miles traveled,
speeds, fleet mix, and SIP control
measures. The MOBILE6.2 emissions
model was used for on-road mobile
sources. The emission inventory values
are shown in the Tables below.

TABLE 3.—SOUTHEAST MICHIGAN VOC EMISSIONS

[Tons per day]

Source type 2000 2005 2010 2015
oo SRS PUPRTRS 721 87.3 102.6 117.8
Area ... 250.1 269.0 287.7 306.6
On-road mobile ... 240.9 160.6 105.1 74.6
Off-road mobile 113.2 101.9 90.4 79.0
1o 1 LSRR 676.3 618.8 585.8 578.0
TABLE 4.—SOUTHEAST MICHIGAN NOx EMISSIONS
[Tons per day]
Source type 2000 2005 2010 2015
1 | PSSP 422.6 334.9 247.2 159.5
YT PR URR 335 34.6 35.6 36.7
ON-rOAA MODIIE ...ttt st b e sae e st e et e e nneeene e 412.9 305.1 183.1 102.7
(01 80T To [Ny 1o o] LR PSRRI 116.3 113.2 110.2 1071
1] €= LU PSPPSRt 985.3 787.8 576.1 406.0

Michigan has submitted an emissions
inventory of VOC and NOx for the
Southeast Michigan maintenance area.
Based upon the updated emissions
inventory, the revised maintenance plan
contains new budgets (or limits) for
motor vehicle emissions resulting from
transportation plans for the Southeast
Michigan maintenance area. We have
reviewed the budgets and have found
that the budgets meet all of the
adequacy criteria in §91.118 of the
transportation conformity rule. These
criteria include: (1) The SIP was
endorsed by the Governor (or his
designee) and was the subject of a state
public hearing; (2) consultation among
federal, state, and local agencies
occurred; (3) the emissions budget is
clearly identified and precisely
quantified; (4) the motor vehicle
emissions budget, when considered
together with all other emissions, is
consistent with attainment; and (5) the
motor vehicle emissions budget is
consistent with and clearly related to
the emissions inventory and control
strategy in the SIP.

The new area-wide budgets are shown
in the Table below:

TABLE 5.—SOUTHEAST MICHIGAN
MOBILE VEHICLE EMISSIONS BUDGETS
[Tons per day]

Year VOC NOx
2005 ..oooceeeeeeeeee, 218.1 412.9
2015 e 172.8 412.9

These new budgets are to be used in
all subsequent conformity
determinations concerning
transportation plans in the Southeast
Michigan maintenance area. We believe
that the motor vehicle emissions
budgets are consistent with the control
measures identified in this maintenance
plan, and that this plan demonstrates
maintenance with the 1-hour ozone
standard.

What Action Is EPA Taking?

We are approving the Southeast
Michigan ozone maintenance plan
update and the transportation
conformity budgets for the Southeast
Michigan 1-hour ozone maintenance
area into the Michigan SIP.

The EPA is publishing this action
without prior proposal because we view
this as a noncontroversial amendment
and anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we

are publishing a separate document that
will serve as the proposal to approve the
state plan if relevant adverse comments
are filed. This rule will be effective July
19, 2005, without further notice unless
we receive relevant adverse written
comments by June 20, 2005. If we
receive such comments, we will
withdraw this action before the effective
date by publishing a subsequent
document that will withdraw the final
action. We will address all public
comments received in a subsequent
final rule based on the proposed action.
The EPA will not institute a second
comment period. Any parties interested
in commenting on this action should do
so at this time. If we do not receive any
comments, this action will be effective
July 19, 2005.

Statutory and Executive Order Review

Executive Order 12866; Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget.
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Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

Because it is not a ““significant
regulatory action” under Executive
Order 12866 or a ‘“‘significant energy
action,” this action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001).

Regulatory Flexibility Act

This action merely approves state law
as meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely 1995 (Public Law 104—4).

Executive Order 13175 Consultation
and Coordination With Indian Tribal
Governments

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(59 FR 22951, November 9, 2000).

Executive Order 13132 Federalism

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.

Executive Order 13045 Protection of
Children From Environmental Health
and Safety Risks

This rule also is not subject to
Executive Order 13045 ‘“‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

National Technology Transfer
Advancement Act

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 19, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and

shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compound.

Authority: 42 U.S.C. 7401 et seq.

Dated: May 11, 2005.
Norman Niedergang,
Acting Regional Administrator, Region 5.

m Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart X—Michigan

m 2. Section 52.1174 is amended by
adding paragraph (v) to read as follows:

§52.1174 Control Strategy: Ozone.

(v) Approval—On December 19, 2003,
Michigan submitted an update to the
Section 175(A) maintenance plan for the
Southeast Michigan 1-hour ozone
maintenance area, which consists of
Livingston, Macomb, Monroe, Oakland,
St. Clair, Washtenaw, and Wayne
counties. This update addresses the
second 10-year period of maintenance of
the ozone standard in Southeast
Michigan, which spans the years 2005
through 2015. The maintenance plan
also revises the Motor Vehicle
Emissions Budget (MVEB). For the year
2005, the MVEB for VOC is 218.1 tons
per day (tpd), and the MVEB for NOx is
412.9 tpd. For the year 2015, the MVEB
for VOC is 172.8 tpd, and the MVEB for
NOx is 412.9 tpd.

[FR Doc. 05-10150 Filed 5-19-05; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 1600
[WO-350-2520-24 1B]
RIN 1004-AD57

Land Use Planning; Correction

AGENCY: Bureau of Land Management
(BLM), Interior.
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ACTION: Final rule; correcting
amendments.

SUMMARY: This document contains
corrections to the final regulations that
were published in the Federal Register
on Wednesday, March 23, 2005, (70 FR
14561). The regulations related to
cooperating agencies and cooperating
agency status.

DATES: Effective on April 22, 2005.

FOR FURTHER INFORMATION CONTACT:
Robert Winthrop at (202) 452—6597 or
Mark Lambert at (202) 452—7763.
SUPPLEMENTARY INFORMATION:

Background

Need for Correction

As published, the final regulations
contain errors which may prove to be
misleading and need to be clarified. The
final regulations stated the corrections
in singular form when some of the
actual regulation text was in plural
form. We need to make these corrections
so that all of the necessary changes
appear in the Code of Federal
Regulations.

List of Subjects in 43 CFR Part 1600

Administrative practice and
procedures, Environmental Impact
Statements, Indians, Intergovernmental
relations, Public lands.

m Accordingly, 43 CFR part 1600 is

corrected by making the following
correcting amendments:

PART 1600—PLANNING,
PROGRAMMING, BUDGETING

m 1. The authority citation for part 1600
continues to read as follows:

Authority: 43 U.S.C. 1711-1712.

§1610.1 [Corrected]

m 2. Section 1610.1(a)(1) is amended by
removing the misspelled word “suct”
and add in its place the word “such.”

§1610.1 Resource management planning
guidance [Amended]

m 3. Amend § 1610.1(a)(1) and (b) by
revising the phrases “resource area” and
“resource areas’ to read ‘‘resource or
field office area’” and ‘‘resource or field
office areas”, respectively.

§1610.2 [Amended]

m 4. Amend § 1610.2(j) by removing the
phrase “District or Area Manager”” and
adding the phrase “Field Manager”” and
removing the phrase “Area or Field
Manager” and adding the phrase “Field
Manager.”

§1610.3—-1 [Amended]

m 5. Amend § 1610.3—1 by removing the
phrase “District Managers” from

paragraph (d) introductory text and
adding in its place the phrase “Field
Manager.”

Dated: May 11, 2005.
Ian Senio,
Acting Group Manager, Regulatory Affairs.
[FR Doc. 05-10015 Filed 5-19-05; 8:45 am]|
BILLING CODE 4310-84-P

DEPARTMENT OF THE INTERIOR

Office of the Secretary

48 CFR Parts 1437 and 1452
RIN 1084-AA00

Woody Biomass Utilization

AGENCY: Office of the Secretary, Interior.
ACTION: Final rule.

SUMMARY: This rule converts an interim
final rule to a final rule, with minor
adjustments in response to public
comment. In addition, the numbering
scheme was revised to conform to the
existing regulatory structure. As a result
of this rulemaking, Department of the
Interior will allow service contractors to
remove woody biomass generated as a
result of land management service
contracts whenever ecologically
appropriate and in accordance with
applicable law.

DATES: Effective Date: May 20, 2005.
FOR FURTHER INFORMATION CONTACT:
Delia Emmerich, Office of Acquisition
and Property Management, Department
of the Interior at (202) 208—3348, or e-
mail at Delia_Emmerich@os.doi.gov.
Individuals who use
telecommunications devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
twenty-four hours a day, 7 days a week.
SUPPLEMENTARY INFORMATION: On August
27, 2004, the Department published an
interim final rule with request for
comments at 69 FR 52607; the interim
rule established procedures to allow
service contractors to remove woody
biomass generated as a result of land
management service contracts whenever
ecologically appropriate and in
accordance with applicable law. This
publication revises that rule in response
to public comments. This rule
establishes consistent and efficient
procedures to allow contractors the
option to remove woody biomass by-
products from Department of the
Interior land management activities.
This option, where ecologically
appropriate, will provide economic and
social benefits by creating jobs and
conserving natural resources. Removal
or use of woody biomass will reduce

smoke and emissions from prescribed
and natural fires; preserve landfill
capacities, reduce the threat of
catastrophic wildfires to communities
and public/private utilities; improve
watershed and wildlife habitat
protection; and improve forest,
woodland, and rangeland health.

This final rule, while substantially the
same as the interim final rule published
on August 27, 2004, contains minor
changes to respond to comments and to
improve clarity. It is also reformatted to
move the required contract clause to
Part 1452 of 48 CFR.

I. Response to Public Comments

We received several comments from
two sources. Our response to each
comment follows, in order by section.
The discussion of the comments shows
the former section title and number,
followed by the revised section number
and (if different) title.

Section 1437.100 General (New
§1437.7200)

Comment: The woody biomass should
stay where it is.

Response: The fundamental method
of addressing forest health and
hazardous fuel reduction strategies
under the National Fire Plan and
Healthy Forests Initiative is to remove
small diameter trees. Contractors are
cutting the trees to meet resource
objectives. The removal is incidental to
the project. The projects would occur
whether or not there was an option for
removal. The Rule simply makes these
materials available for removal by
contractors, rather than disposal
through burning or other on-site
disposal methods.

Comment: I oppose allowing the
contractors to damage and destroy this
area for their own enrichment.

Response: Contractors have been
secured to provide a service to the
federal agency, which includes the
cutting or destruction of vegetation to
meet a prescribed management
objective, such as thinning small trees to
improve forest growth or clearing of
roads and building sites. Projects under
Rule are developed under the
requirements of the National
Environment Policy Act, which is
designed to “prevent or eliminate
damage to the environment * * *” If
damage beyond that anticipated in the
NEPA analysis were to occur, by design
this would be accidental. By the nature
of these projects, the removal of the low-
value biomass has very little if any
commercial value. If the biomass had
commercial value, the project would
most likely be a timber/vegetative sales
contract offering unrelated to the



Federal Register/Vol. 70, No. 97/Friday, May 20, 2005/Rules and Regulations

29209

procurement regulations covered under
this Rule.

Comment: There does not need to be
any immediate need to rush through
this plundering. I think the rush is to try
to make it escape from public view. The
Administrative procedure act calls for
public input. I ask for extension of the
time for the public to comment instead
for a 90-day period.

Response: Urgent and immediate
actions are called for under the National
Fire Plan Hazardous Fuel Reduction
Program. Thousands of projects are
taking place every year. This Rule will
make the by-products from these
treatments immediately available.
Removal of the biomass, in most cases,
is preferable to leaving the material in
the woods. Removal will reduce the
threat of escaped wildfires from burning
the material, reduce air pollution, and
stimulate jobs for the local economy.
Only two comments were received
during the public comment period, one
of which was from a federal agency. The
Rule does not appear to be
controversial, complex, or require
additional analysis such that a 90-day
comment period is necessary. No
additional comments were received
after closure of the official public
comment period.

Comment: There is no ‘“‘threat”.

Response: The Federal Register of
August 17, 2001 (66 FR 43435) includes
11,376 communities within the vicinity
of Federal lands that are at high risk to
wildfire. This list was jointly developed
by States, tribes, and Federal agencies.
The 2004 wildfire season, as well as the
2000 and 2002 seasons, are well above
the 10-year average for acres burned due
to wildfires. The trend for larger, more
damaging fires has been increasing, with
little relief in sight. The Congress, the
Administration, and the States have
made a national and local priority of
addressing wildfire threats.

Comment: This rule will have an
effect of $100 million and therefore has
a significant economic effect.

Response: Optimistic projections of
woody biomass removal under the
National Fire Plan, the largest and most
active vegetation management program
in the Federal government, could
include the removal of approximately 7
million green tons per year. At the
minimum rate of $0.10 per green ton, or
even an optimistic $0.25 to $0.50 per
green ton, this represents less than $5
million.

Comment: NEPA plans must be
prepared and the public must be
allowed to comment.

Response: As specific in the Interim
Rule, “Federal agencies should consider
the environmental effects of woody

biomass utilization in each project
where woody biomass utilization is
appropriate and make a determination
of significance for the project.” This
would include, where appropriate, a
public comment solicitation and a
public record of decision. It is not
necessary, nor in the best interest of the
public, to delay implementation in
order to prepare an environmental
impact statement.

Section 1437.104 Definitions (New
§1437.7203)

Comment: The definition of
“ecologically appropriate” states,
“where the Deciding Officer and/or
Contracting Officer determines it is not
necessary to retain specific woody
material * * *” Only the Deciding
Officer (Field Manager or other
responsible line officer) will make this
decision.

Response: The Responsible Official
for the NEPA document makes the
decision to include or not include
woody biomass removal. The
procurement Contracting Officer
decides whether to include the clause
from § 1452.237-71 in the solicitation or
service contract, presumably in
consultation with the Responsible
Official. The timber/vegetative sales
contract, if required, may be executed
by the timber/vegetative sales
Contracting Officer with the delegated
authority to dispose of forest products,
per Bureau policies. Clarification has
been included in the final rule.

I1. Procedural Matters

1. Regulatory Planning and Review (E.O.
12866)

This document is not a significant
rule and the Office of Management and
Budget has not reviewed this rule under
Executive Order 12866.

(1) This rule will not have an effect of
$100 million or more on the economy.
It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal communities. The contractors
and the general public are not required
to perform services or process materials’
woody products will be removed and
compensated, if appropriate, at fair
market value as agreed upon.

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. This policy only applies
to Department of the Interior Bureaus;
other agencies and governments could
positively benefit from the development
of small-wood markets and any tax or
economic rewards.

(3) This rule does not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients. The
contractor will be provided a new
option, if executed,which is exclusive of
other rights and benefits.

(4) This rule does not raise novel legal
or policy issues. This policy uses
existing authorities within existing
policies.

2. Regulatory Flexibility Act

The Department of the Interior
certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The scope of the
action is minor (less than $100 million
in economic impact); the benefits of the
rule are to the contractor and may be
exercised at their discretion.

3. Small Business Regulatory
Enforcement Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million or more.
The woody by-products have limited
economic value (small diameter, low
trees and woody material), are unused
or underutilized in current market
conditions, and/or are by nature,
incidental by-products.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions. The quantities are
small in size and amounts, are widely
scattered across the nation, and are low-
value products.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
The policy would increase U.S.-based
economic opportunities, employment,
innovation, and conservation of energy
and resources.

4. Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State local or tribal
governments or the private sector. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.
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5. Takings (E.O. 12630)

In accordance with Executive Order
12630, the rule does not have significant
takings implications. No rights, property
or compensation has been, or will be
taken. A takings implication assessment
is not required.

6. Federalism (E.O. 13132)

In accordance with Executive Order
13132, the rule does not have sufficient
federalism implications to warrant the
preparation of a federalism assessment.
The rule grants optional rights and
increased economic opportunities to
individuals, States, local governments,
and Tribes, in furtherance of section
2(h) of E.O. 13132. A federalism
assessment is not required.

7. Civil Justice Reform (E.O. 12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order.

8. Consultation With Indian Tribes (E.O.
13175)

In accordance with Executive Order
13175, we have evaluated this rule and
determined that it has no potential
negative effects on federally recognized
Indian tribes. We have fully considered
tribal views in the final rule. We have
consulted with the appropriate bureaus
and offices of the Department about the
potential effects of this rule on Indian
tribes, including the Bureau of Indian
Affairs.

9. Paperwork Reduction Act

This regulation does not require an
information collection from 10 or more
parties and a submission under the
Paperwork Reduction Act is not
required. An OMB form 83-I is not
required.

10. National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment.
Federal agencies should consider the
environmental effects of woody biomass
utilization in each project where woody
biomass utilization is appropriate and
make a determination of significance for
that project.

List of Subjects
48 CFR Part 1437

Government contracts, Forests and
forest products, Wood, Fire prevention,
Service contracting.

48 CFR Part 1452

Government contracts, Forests and
forest products, Wood, Fire prevention,
Contract clause.

Dated: March 22, 2005.
P. Lynn Scarlett,
Assistant Secretary—Policy, Management
and Budget.
m For the reasons given in the preamble,
the Department of the Interior hereby
amends 48 CFR chapter 14 as set forth
below.

PART 1437—[AMENDED]

m 1. Part 1437 is revised to read as
follows:

PART 1437—SERVICE CONTRACTING

Subpart 1437.72—Utilization of Woody
Biomass

Sec.

1437.7200 General.

1437.7201 When can woody biomass be
removed?

1437.7202 When is the biomass utilization
clause required?

1437.7203 Definitions.

Authority: 30 U.S.C. 601-604, 611, as
amended; 16 U.S.C. 668dd; 16 U.S.C. 1; 25
U.S.C. 3101 et seq; 43 U.S.C. 1701 et seq.

Subpart 1437.72—Utilization of Woody
Biomass

§1437.7200 General.

This subpart establishes consistent
and efficient procedures to allow
contractors the option to remove woody
biomass by-products from Department
of the Interior land management
activities where ecologically
appropriate. If the woody biomass has
fair market value and payment is
required, or as required by regulation,
Bureau policy or the Mineral Materials
Disposal Act of 1947 (30 U.S.C. 601 et
seq) a separate timber/vegetative sales
contract must be executed.

§1437.7201 When can woody biomass be
removed?

(a) The Department of the Interior
allows and encourages contractors to
remove and use woody biomass from
project areas when:

(1) The biomass is generated during
land management service contract
activity; and

(2) Removal is ecologically
appropriate.

(b) A contractor removing biomass
under this part shall:

(1) Do so only within legal limits
applicable to the contractor, including
National Environmental Policy Act
(NEPA) compliance; and

(2) If required, comply with the terms,
conditions and special provisions of the

applicable timber/vegetative sales
notice.

§1437.7202 When is the biomass
utilization clause required?

(a) The contracting officer must insert
a clause reading substantially the same
as §1452.237-71 in each solicitation
and contract that is expected to generate
woody biomass that meets the criteria in
§1437.7201(a), unless biomass removal
is required elsewhere in the contract.

(b) In addition, the contract will
specify any limitations on types of
woody biomass that may not be
removed and any areas from which
woody biomass must not be removed.

§1437.7203 Definitions.

Ecologically appropriate means those
situations where the Responsible
Official determines it is not necessary to
retain specific woody material or
reserve specific areas from woody
biomass removal to meet ecological
objectives. For example, it may be
necessary to retain snags or small
woody debris to meet wildlife habitat
objectives, or to create specific
prescribed burning conditions to
stimulate native plant development;
therefore it would not be appropriate to
allow removal of the specified woody
biomass.

Responsible Official means the
Secretary of the Interior or designee
having the delegated authority to
responsibility to:

(1) Oversee the planning process and
make decisions to carry out a specific
planning action;

(2) Render a National Environmental
Policy Act decision; or

(3) Sign the authorizing
environmental document.

Timber/vegetative sales contract and/
or notice means the agency-specific
authorized contract instrument for the
sale, barter, exchange, billing or other
compensation for the payment, removal,
and/or transportation of woody biomass
material.

Woody biomass means the trees and
woody plants, including limbs, tops,
needless, leaves, and other woody parts,
grown in a forest, woodland, or
rangeland environment, that are the by-
products of management, restoration
and/or hazardous fuel reduction
treatment.

Woody biomass utilization or use
means the harvest, sale, offer, trade,
and/or utilization of woody biomass to
produce the full range of wood
products, including timber, engineered
lumber, paper and pulp, furniture and
value-added commodities, and bio-
energy and/or bio-based products such
as plastics, ethanol and diesel.
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PART 1452—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 2. The authority for part 1452 is
revised to read as follows:

Authority: Sec. 205(c), 63 Stat. 390; 40
U.S.C. 486(c); 5 U.S.C. 301; 30 U.S.C. 601—
604, 611, as amended; 16 U.S.C. 668dd; 16
U.S.C. 1; 25 U.S.C. 3101, et seq.; 43 U.S.C.
1701, et seq.,

m 3. ANew §1437-237-71 is added to
read as follows:

§1452.237-71
Biomass.

As prescribed in § 1437.7202, insert
the following clause:

Utilization of Woody

Utilization of Woody Biomass

1. The contractor may remove and utilize
woody biomass, if:

(a) Project work is progressing as
scheduled; and

(b) Removal is completed before contract
expiration.

2. To execute this option, the contractor
must submit a written request to the
Government.

3. Following receipt of the written request,
and if appropriate, the Government and the
contractor will negotiate and execute a
separate timber/vegetative sales contract.
Payment under the timber/vegetative sales
contract must be at a price equal to or greater
than the appraised value of the woody
biomass. The contractor must make any
appropriate payment specified in the related
timber/vegetative sales contract before
removal may be authorized.

4. If required by law, regulation or Bureau
policy, the Government will prepare a
timber/vegetative sales notice and/or
prospectus, including volume estimates,
appraised value and any appropriate special
provisions.

5. The contractor must treat any woody
biomass not removed in accordance with the
specifications in the service contract.

6. The sales contract and service contract
are severable; default or termination under
either contract does not remove the
contractor from payment or performance
obligations under the other contract.

7. Definitions:

Timber/vegetative sales contract and/or
notice means the agency-specific authorized
contract instrument for the sale, barter,
exchange, billing or other compensation for
the payment, removal, and/or transportation
of woody biomass material.

Woody biomass means the trees and woody
plants, including limbs, tops, needles, leaves,
and other woody parts, grown in a forest,
woodland, or rangeland environment, that
are the by-products of management,
restoration and/or hazardous fuel reduction
treatment.

[FR Doc. 05-10095 Filed 5-19-05; 8:45 am]
BILLING CODE 4310-RF-M



29212

Proposed Rules

Federal Register
Vol. 70, No. 97

Friday, May 20, 2005

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 02—-058-2]

Flag Smut; Importation of Wheat and
Related Products

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations regarding the
importation of wheat and related
articles by removing the prohibitions
related to flag smut. Based on a number
of considerations, we have concluded
that U.S. wheat would not be at risk if
those prohibitions were removed. We
would, however, continue to prohibit
the importation of wheat and related
articles from flag smut-affected
countries until a risk evaluation can be
completed to ensure that those articles
do not introduce other plant pests. This
action would remove flag smut-related
prohibitions that no longer appear to be
necessary while continuing to provide
protection against other potential pests
or diseases of wheat.

DATES: We will consider all comments
that we receive on or before July 19,
2005.

ADDRESSES: You may submit comments
by any of the following methods:

e EDOCKET: Go to http://
www.epa.gov/feddocket to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once you have
entered EDOCKET, click on the “View
Open APHIS Dockets” link to locate this
document.

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 02-058-2, Regulatory
Analysis and Development, PPD,

APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 02—058-2.

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for locating this docket
and submitting comments.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Mr.
William D. Aley, Senior Import
Specialist, Phytosanitary Issues
Management, PPQ, APHIS, 4700 River
Road Unit 140, Riverdale, MD 20737—
1228; (301) 734-8262.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Wheat
Diseases” (7 CFR 319.59 through
319.59—-4, referred to below as the
regulations) prohibit or restrict the
importation of wheat and related
articles into the United States from
certain parts of the world to prevent the
introduction of foreign strains of flag
smut and Karnal bunt. This proposed
rule concerns only the prohibitions on
flag smut. Flag smut is a plant disease
caused by a highly infective fungus,
Urocystis agropyri, which attacks wheat
and substantially reduces its yield.

Flag smut was first described in 1868
in Australian wheat fields. Affected
plants within the growing crop are often
severely stunted and produce excessive
numbers of tillers. Unlike other bunts
and smuts of wheat, flag smut does not
affect the quality of harvested grain for
feed or flour. Flag smut of wheat was
first discovered in the United States in
1919, and a quarantine on wheat from
countries having flag smut was put in
effect. Until the 1930s, flag smut was a
significant disease of wheat in the

United States, but has recently been
found only on wheat in the Pacific
Northwest when the seed is sown in late
August and early September at depths of
more than 2 inches.

To address the risk presented by
foreign strains of flag smut, the
regulations have prohibited the
importation, except by the United States
Department of Agriculture under a
departmental permit, of certain articles
from specified countries and localities.
Specifically, the regulations prohibit the
importation of the following articles of
Triticum spp. (wheat) or Aegilops spp.
(barb goatgrass, goatgrass):

e Seeds;

e Plants;

e Straw (other than straw, with or
without heads, that has been processed
or manufactured for use indoors, such
as for decorative purposes or for use as
toys);

e Chaff; and

e Products of the milling process (i.e.,
bran, shorts, thistle sharps, and
pollards) other than flour.

The regulations also prohibit the
importation of seeds of Melilotus indica
(annual yellow sweetclover) and seeds
of any other field crops that have been
separated from wheat during the
screening process.

The countries and localities from
which the importation of those articles
is prohibited are listed in § 319.59-3(b)
of the regulations. The listed countries
and localities are: Afghanistan, Algeria,
Armenia, Australia, Azerbaijan,
Bangladesh, Belarus, Bulgaria, Chile,
China, Cyprus, Egypt, Estonia, Falkland
Islands, Georgia, Greece, Guatemala,
Hungary, India, Iran, Iraq, Israel, Italy,
Japan, Kazakhstan, Kyrgyzstan, Latvia,
Libya, Lithuania, Moldova, Morocco,
Nepal, North Korea, Oman, Pakistan,
Portugal, Romania, Russia, Spain,
Tajikistan, Tanzania, Tunisia, Turkey,
Turkmenistan, South Africa, South
Korea, Ukraine, Uzbekistan, and
Venezuela.

On February 7, 2003, we published an
advanced notice of proposed
rulemaking (ANPR) in the Federal
Register (68 FR 6362—6363, Docket No.
02—-058-1) in which we announced that,
based on a risk assessment,! we were

1The pest risk assessment, titled “Evaluation of
the need for continued quarantine of foreign strains
of the wheat flag smut pathogen, Urocystis agropyri
(Preuss) Schroet,” may be viewed on the EDOCKET
Web site (see ADDRESSES above for instructions for
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considering easing restrictions on the
importation of wheat and related
articles from those countries and
solicited comments on whether and
how we should amend the regulations.
In particular, we asked the public for
comments and recommendations
regarding the current prohibitions
related to foreign strains of flag smut,
whether lesser restrictions or safeguards
might be necessary if those prohibitions
were removed, whether we should
require the completion of risk
assessments before allowing wheat or
related articles to be imported from
countries covered by the flag smut
regulations and from those countries not
currently covered by the regulations,
and the effects that any of these options
might have on wheat producers,
consumers, and other related entities in
the United States.

We solicited comments on the ANPR
for 60 days, ending April 8, 2003. We
received nine comments by that date.
They were from State and Federal
researchers, plant pathologists, wheat
industry associations, and an
agricultural import/export company. All
of the commenters supported the
removal of the flag smut-related
prohibitions. None of the commenters
supported the imposition of lesser
restrictions or safeguards related to flag
smut.

Based on our review of the public
comments and the findings of the pest
risk analysis, we are proposing to
amend the regulations to eliminate the
flag smut-based prohibition on the
importation of wheat and related
articles from those countries. We would
also remove the definition of foreign
strains of flag smut from § 319.59-1. We
are, however, proposing to continue
prohibitions on wheat and related
articles from those countries pending
the completion of an evaluation by
APHIS of the potential risks associated
with the articles.

The amended regulations would
provide an address to which the
national plant protection organization of
each country could write to request that
such an evaluation be performed. If
supported by the results of the risk
evaluation, we would then take action
to remove the country from the
“prohibited pending” list.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for the purposes of Executive

accessing EDOCKET) or on the Internet at http://
www.cphst.org/docs/FlagSmut.pdyf.

Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

We are proposing to amend the
regulations regarding the importation of
wheat and related articles by removing
the prohibitions related to flag smut.
Based on a number of considerations,
we have concluded that U.S. wheat
would not be at risk if those
prohibitions were removed. We would,
however, continue to prohibit the
importation of wheat and related
articles from flag smut-affected
countries until a risk evaluation can be
completed to ensure that those articles
do not introduce other plant pests. This
action would remove flag smut-related
prohibitions that no longer appear to be
necessary while continuing to provide
protection against other potential pests
or diseases of wheat.

The Regulatory Flexibility Act
requires that agencies consider the
economic impact of their rules on small
businesses, organizations, and
governmental jurisdictions and to use
flexibility to provide regulatory relief
when regulations create economic
disparities between different-sized
entities. According to the Small
Business Administration’s (SBA’s)
Office of Advocacy, regulations create
economic disparities based on size
when they have a significant impact on
a substantial number of small entities.

We expect that this proposed rule
would affect domestic producers and
processors of wheat. It is likely that the
entities affected would be small
according to Small Business
Administration (SBA) guidelines. As
detailed below, information available to
APHIS indicates that the effects on these
small entities would not be significant.

Affected U.S. wheat producers and
processors are expected to be small
based on the 2002 Census of Agriculture
data. According to the census, there
were 169,528 farms in the United States
that sold wheat, collectively valued at
$5.64 billion. SBA guidelines for
entities in Wheat Farming and Wheat
Farming, Field, and Seed Production
(North American Industry Classification
System [NAICS] code 111140) classify
producers in these farm categories as
small entities if their total annual sales
are no more than $750,000. APHIS does
not have information on the size
distribution of domestic wheat
producers, but according to 2002 Census
data, there were a total of 2,128,892
farms in the United States. Of this
number, approximately 97 percent had
total annual sales of less than $500,000
in 2002, which is well below the SBA’s
small entity threshold for commodity
farms. This indicates that the majority of

farms are considered small by SBA
standards, and it is reasonable to
assume that most of the 169,528 wheat
farms that could be affected by the
proposed rule would also qualify as
small.

Additionally, there were 157 wheat
milling establishments reported in the
census. Of these entities, 153 were
wheat flour (except flour mixes) milling
establishments (NAICS code 3112111),
with a total of 6,720 employees, and 4
were wheat products (except flour)
milling establishments (NAICS code
3112114), with a total of 288 employees.
In the case of these milling
establishments, those entities with
fewer than 500 employees are
considered small by SBA standards.
Therefore, all 157 milling
establishments are considered to be
small entities.

The United States is the world’s
leading wheat exporter. The average
annual value of exported U.S. wheat
over the last 5 years is $4.4 billion. The
volume of wheat exports from the
United States has, on average, been 14
times greater than import volume.

Annual costs and benefits that would
be associated with removing the import
prohibitions associated with flag smut
would depend upon the level of U.S.
domestic wheat production as well as
on import levels. The lower the import
level when compared to the level of
domestic availability after export, the
lower the potential impact of this
proposed action on the economic
welfare of domestic wheat importers
and producers.

Nevertheless, the economic impact on
U.S. domestic producers and processors
of wheat should be negligible since the
percentage of imported wheat has been
relatively low (6 percent of the domestic
supply) when compared with the
domestic supply levels overall. In
particular, domestic wheat producers
should not face competition from
foreign producers given the small
percentage of imported wheat in the
domestic supply.

Given the relatively small amount of
wheat in the domestic supply when
compared to U.S. wheat production and
the size of the domestic supply overall
the proposed change would not have
any measurable economic affect on
either domestic producers or processors
of wheat.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.
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Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Honey,
Imports, Logs, Nursery stock, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Rice, Vegetables.

Accordingly, we propose to amend 7
CFR part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
would continue to read as follows:

Authority: 7 U.S.C. 450 and 7701-7772; 21
U.S.C. 136 and 136a; 7 CFR 2.22, 2.80, and
371.3.

§319.59-1 [Amended]

1. In section 319.59—1, the definition
for Foreign strains of flag smut would be
removed.

2. In section 319.59-2, the
introductory text of paragraph (b) would
be revised to read as set forth below and
paragraph (b)(3) would be amended by
removing the words “(including foreign
strains of flag smut).”

§319.59-2 General import prohibitions;
exceptions.

* * * * *

(b) Triticum spp. plants, articles listed
in § 319.59-3 as prohibited importation
pending risk evaluation, and articles
regulated for Karnal bunt in § 319.59-
4(a) may be imported by the U.S.
Department of Agriculture for
experimental or scientific purposes if:

* * * * *

3. In § 319.59-3, the section heading
and the introductory text of the section
would be revised to read as follows:

§319.59-3 Articles prohibited importation
pending risk evaluation.

The articles listed in paragraph (a) of
this section from the countries and
localities listed in paragraph (b) of this
section are prohibited from being

imported or offered for entry into the
United States, except as provided in
§319.59-2(b), pending the completion
of an evaluation by APHIS of the
potential pest risks associated with the
articles. The national plant protection
organization of any listed country or
locality may contact APHIS ? to initiate
the preparation of a risk evaluation. If
supported by the results of the risk
evaluation, APHIS will take action to
remove that country or locality from the
list in paragraph (b) of this section.

* * * *

Done in Washington, DC, this 13th day of
May 2005.

Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 05—-10094 Filed 5-19-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Part 410
[Docket No. 95-051P]
RIN 0583-AC72

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 130

[Docket No. 1995N-0294]

RIN 0910-AC54

Food Standards; General Principles
and Food Standards Modernization

AGENCIES: Food Safety and Inspection
Service, USDA; Food and Drug
Administration, HHS.

ACTION: Proposed rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) and the Food
and Drug Administration (FDA) (we,
our, the agencies) are proposing to
establish a set of general principles for
food standards. The adherence to these
principles will result in standards that
will better promote honesty and fair
dealing in the interest of consumers and
protect the public, allow for
technological advances in food
production, be consistent with
international food standards to the
extent feasible, and be clear, simple, and
easy to use for both manufacturers and

1Requests should be submitted in writing to

Phytosanitary Issues Management, PPQ, APHIS,
4700 River Road Unit 140, Riverdale, MD 20737—
1236.

the agencies that enforce compliance
with the standards. The proposed
general principles will establish the
criteria that the agencies will use in
considering whether a petition to
establish, revise, or eliminate a food
standard will be the basis for a proposed
rule. In addition, each agency may
propose to establish, revise, or eliminate
a food standard on its own initiative or
may propose revisions to a food
standard in addition to those a
petitioner has requested. These
proposed general principles are the
agencies’ first step in instituting a
process to modernize their standards of
identity (and any accompanying
standards of quality and fill of
container) and standards of
composition.

DATES: Submit written or electronic
comments by August 18, 2005.
ADDRESSES: You may submit comments
to FSIS, identified by Docket No. 95—
051P, by any of the following methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail/Hand delivery/Courier (For
paper, disk, or CD-ROM submissions):

Send an original and two copies of
comments to: FSIS Docket Clerk, Docket
No. 95-051P, rm. 102, Cotton Annex
Bldg., 300 12th St. SW., Washington, DC
20250-3700.

Instructions: All submissions received
must include the agency name and
Docket No. 95-051P or regulatory
information number (RIN) 0583-AC72.

Other Information: All comments
submitted in response to this proposal,
as well as research and background
information used by FSIS in developing
this document, will be available for
public inspection in the FSIS Docket
Room at the address listed above
between 8:30 a.m. and 4:30 p.m.,
Monday through Friday. The comments
also will be posted on the Agency’s Web
site at http://www.fsis.usda.gov/OPPDE/
rdad/FRDockets.htm.

You may submit comments to FDA,
identified by Docket No. 1995N-0294
and/or RIN 0910-AC54, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Agency Web site: http://
www.fda.gov/dockets/ecomments.
Follow the instructions for submitting
comments on the agency Web site.

¢ E-mail: fdadockets@oc.fda.gov.
Include Docket No. 1995N—0294 and/or
RIN 0910—-AC54 in the subject line of
your e-mail message.

e FAX:301-827-6870.

e Mail/Hand delivery/Courier (For
paper, disk, or CD-ROM submissions):
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Division of Dockets Management,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the agency name and
Docket No. 1995N—-0294 or RIN 0910-
AC54. All comments received will be
posted without change to http://
www.fda.gov/ohrms/dockets/
default.htm, including any personal
information provided. For detailed
instructions on submitting comments
and additional information on the
rulemaking process, see the
“Comments” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.fda.gov/ohrms/dockets/
default.htm and insert the docket
number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
FSIS: Robert C. Post, Labeling and
Consumer Protection Staff, rm. 602,
Cotton Annex Bldg., 1400 Independence
Ave. SW., Washington, DC 20250-3700,
202-205-0279.

FDA: Ritu Nalubola, Center for Food
Safety and Applied Nutrition (HFS-
820), Food and Drug Administration,
5100 Paint Branch Pkwy., College Park,
MD 20740, 301-436-2371.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background

A. FSIS Food Standards

B. FDA Food Standards

C. Advance Notices of Proposed
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D. Comments to the ANPRMs
E. Options in the Food Standards
Modernization Process

F. Consumer Research
II. The Proposed General Principles
III. FSIS and FDA Requests for
Information
IV. Executive Order 12866: Cost Benefit
Analysis

A. Need for the Rule

B. Regulatory Options
V. Regulatory Flexibility Analysis
VI. Executive Order 12988: Civil Justice
Reform
VII. Executive Order 13132: Federalism
VIIIL. Environmental Impact
IX. Paperwork Reduction Act of 1995
X. Additional Public Notification
XI. Comments
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I. Background

FSIS and FDA share responsibility for
ensuring that food labels are truthful
and not misleading. FSIS has the
authority to regulate the labeling of meat
and poultry products, and FDA has the
authority to regulate the labeling of all
other foods. Some foods, such as eggs,
are regulated by both agencies. Food
standards are used to ensure that
products sold under particular names
have the characteristics expected by
consumers.

A. FSIS Food Standards

Meat and poultry product standards
of identity or composition are codified
in title 9 of the Code of Federal
Regulations (CFR). FSIS has established
by regulation approximately 80 meat
and poultry product standards of
identity or composition (9 CFR parts
319 and 381, subpart P, for meat and
poultry products, respectively) under its
authorities in the Federal Meat
Inspection Act (FMIA) and the Poultry
Products Inspection Act (PPIA) (21
U.S.C. 607(c) and 457(b)). These
sections provide:

The Secretary [of Agriculture], whenever
he determines such action is necessary for
the protection of the public, may prescribe
* * * definitions and standards of identity
or composition for articles subject to [the
FMIA and PPIA] and standards of fill of
container for such articles not inconsistent
with any such standards established under
the Federal Food, Drug, and Cosmetic Act
[act] (21 U.S.C. 301 et seq. ) and there shall
be consultation between the Secretary [of
Agriculture] and the Secretary of Health and
Human Services prior to the issuance of such
standards under [the FMIA, PPIA, or act]
relating to articles subject to this chapter to
avoid inconsistency in such standards and
possible impairment of the coordinated
effective administration of [the FMIA, PPIA
and the act]. There shall also be consultation
between the Secretary [of Agriculture] and an
appropriate advisory committee provided for
in [21 U.S.C. 454 and 661] prior to the
issuance of such standards * * * to avoid,
insofar as feasible, inconsistency between
Federal and State standards.

Consistent with the statutes, FSIS has
consulted with FDA regarding the
proposed general principles. In
addition, FSIS consulted with the
National Advisory Committee on Meat
and Poultry Inspection about this
proposed rule in November 2001, and
incorporated their comments in this
document. FSIS’s food standards
regulations cover many different foods.
The contents of individual food
standards or groups of food standards
are extremely varied, depending on the
complexity of the food and the level of
detail necessary to define the
characterizing features of the food.
Some food standards are relatively

simple, consisting of only a sentence or
two (e.g., beef stew, 9 CFR 319.304), or
a paragraph or two (e.g., deviled ham, 9
CFR 319.760). Other food standards are
extremely detailed and prescriptive. For
example, the standard for frankfurter,
frank, furter, hotdog, weiner, vienna,
bologna, garlic bologna, knockwurst and
similar products describes the form of
the product, the expected ingredients,
and the allowable meat and nonmeat
ingredients and poultry products that
can be used in these products (9 CFR
319.180). There are more standards for
meat products than for poultry products
because processed meat products have
been in existence longer and have been
consumed more widely than processed
poultry products. Although the FMIA
and PPIA authorized standards of fill,
FSIS has not established any standards
of fill in regulations.

FSIS standards of identity generally
require the presence of certain expected
ingredients in a food product or
mandate how a product is to be
formulated or prepared. For example, a
poultry product labeled “(kind) a la
Kiev” is required to be stuffed with
butter, which may be seasoned (9 CFR
381.161). In the poultry products
inspection regulations, the term “‘kind”
refers to the type of poultry used. In this
standard of identity, butter is an
expected ingredient, and the standard
also requires that the product be
prepared by stuffing the butter in the
poultry. The standard of identity for
barbecued meats requires that
barbecued meats be cooked by the direct
action of dry heat resulting from the
burning of hard wood or the hot coals
therefrom for a sufficient period to
assume the usual characteristics of a
barbecued article, which include the
formation of a brown crust on the
surface and the rendering of surface fat
(9 CFR 319.80). This standard of
identity specifies exactly how the
product must be prepared and also
includes a description of the defining
characteristics of products that meet the
standard.

Standards of composition specify the
minimum or maximum amount of
ingredients in a product. Many of these
standards for meat products establish a
minimum amount of meat or a
maximum amount of fat in the product.
For example, the standards of
composition for ground beef, chopped
beef, hamburger, and fabricated steaks
require that the product contain no
more than 30 percent fat (9 CFR 319.15).
Several of the poultry standards of
composition specify minimum poultry
levels and maximum added liquid
levels. For example, canned boned
poultry, labeled, “boned (kind)”” must
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contain at least 90 percent cooked,
deboned poultry meat of the kind
indicated on the label, with skin, fat and
seasoning, and may contain no more
than 10 percent added liquid (9 CFR
381.157). The standards of composition
for mechanically separated (species) (9
CFR 319.5) and mechanically separated
(kind) (9 CFR 381.173) limit the amount
and size of bone particles that the
product may contain.

Some FSIS standards require that
product be labeled with a specific name,
such as “hamburger” (9 CFR 319.15(b))
or “(kind) patties” (9 CFR 381.160),
while other standards provide examples
of terms that can be used to label the
products but do not prescribe the exact
terms or phrases that must be used to
label the product. For example,
numerous phrases may be used in
labeling fabricated steaks, including
“beef steak, chopped, shaped, frozen,”
“minute steak, formed, wafer sliced,
frozen,” or “‘veal steaks, beef added,
choppedmolded- cubed-frozen,
hydrolyzed plant protein, and
flavoring” (9 CFR 319.15(d)). Fabricated
steaks also may be labeled with other
terms not specified in the regulations.

In addition, some FSIS standards
require specific label information. For
example, Italian sausage products that
are cooked must be labeled with the
word “cooked” in the product name (9
CFR 319.145(c)), and cooked sausages,
such as frankfurters, franks, furters, or
hotdogs, that are prepared with meat
from a single species of cattle, sheep,
swine, or goats must be labeled with the
term designating the particular species
in conjunction with the generic name of
the sausage (9 CFR 319.180(c)). The
standard for poultry rolls requires that
when binding agents are added in
excess of 3 percent for cooked rolls and
2 percent for raw rolls, the common
name of the agent or the term “binders
added” must be included in the name
of the product (9 CFR 381.159(a)).

Under FSIS’s food standards
regulations, products that do not
conform to a standard may not represent
themselves as the standardized food.
However, such products still may be
sold under another name. For example,
a beef stew that contains less than 25
percent beef can be marketed as “‘gravy,
vegetables, and beef” or “chunky beef
soup,” but can not be identified as “beef
stew” because the food standard for
meat stew requires that the product
contain not less than 25 percent of meat
of the species named on the label (9 CFR
319.304). A product that does not meet
the sausage standard (9 CFR 319.140)
because it contains more than 10
percent of added water in the finished
product may be marketed under another

name, such as “pork, water, and soy
protein concentrate link.”

Finally, in addition to its food
standards regulations, FSIS has
established numerous informal or
“policy” food standards for meat and
poultry products in the FSIS “Food
Standards and Labeling Policy Book”
(Policy Book).

B. FDA Food Standards

FDA has established over 280 food
standards of identity, some of which
include standards of quality and fill of
container, under the authority set forth
in section 401 of the Federal Food,
Drug, and Cosmetic Act (the act) (21
U.S.C. 341). This section provides in
part:

Whenever in the judgment of the Secretary
[of Health and Human Services] such action
will promote honesty and fair dealing in the
interest of consumers, he shall promulgate
regulations fixing and establishing for any
food, under its common or usual name so far
as practicable, a reasonable definition and
standard of identity, a reasonable standard of
quality, or reasonable standards of fill of
container.

The standards of identity, quality, and
fill of container for foods regulated by
FDA are codified in title 21, parts 130
to 169 (21 CFR 130 to 169). FDA food
standards establish the common or
usual name for a food and define the
nature of the food, generally in terms of
the types of ingredients that it must
contain (i.e., mandatory ingredients),
and that it may contain (i.e., optional
ingredients). FDA food standards may
specify minimum levels of the valuable
constituents and maximum levels for
fillers and water. They also may
describe the manufacturing process
when that process has a bearing on the
identity of the finished food. Finally,
FDA food standards provide for label
declaration of ingredients used in the
food and may require other specific
labeling, such as the declaration of the
form of the food, packing medium, and
flavorings or other characterizing
ingredients, as part of the name of the
food or elsewhere on the principal
display panel of the label.

Individual FDA food standards vary
widely in their content. These variations
have developed because of the different
aspects of food technology that are
responsible for providing the defining
characteristics of a food. Some foods are
defined and distinguished by their
ingredients. The standards for these
foods set specific limits on the levels of
ingredients that must be used. For
example, the standard of identity for
fruit preserves and jams (§ 150.160 (21
CFR 150.160)) lists the minimum
amount of fruit and sugar that these
foods must contain. Other food

standards focus on compositional
characteristics of the food, rather than
on the specific ingredients. For
example, the standards of identity for
milk products (part 131) list the
minimum levels of milkfat and milk
solids (excluding fat) that must be
contained in these foods. Still other
foods owe their distinctive
characteristics to the manner in which
they are produced, and the standards for
these foods reflect this fact. For
example, the standards of identity for
cheese products (part 133) specify the
manufacturing process, in addition to
compositional characteristics, to
distinguish one cheese from another.
Some other foods are defined by their
physical characteristics. For example,
particle size is an important factor in
distinguishing cracked wheat from
crushed wheat, and the standards of
identity for these foods (§ 137.190 and
137.195, respectively) include methods
of analysis for the determination of the
particle size of these foods. Depending
on the level of detail necessary to define
the characteristics of the food, some
food standards of identity consist of
only a few paragraphs (e.g., sap sago
cheese in § 133.186), while others are
longer. For example, the canned tuna
standard (§ 161.190) covers
approximately eight pages in the CFR
and prescribes the vegetables that must
be used if the tuna is seasoned with
vegetable broth.

FDA'’s food standards of quality set
minimum specifications for such factors
as tenderness, color, and freedom from
defects for canned fruits and vegetables.
Such characteristics would not be
readily apparent to the purchaser of
these foods because of the nature of the
foods and the manner in which they are
presented to the consumer (inside a
can). FDA food standards of fill of
container set out requirements as to how
much food must be in a container.
These requirements are particularly
important when foods are packed in
liquids and sealed in opaque containers.

In a manner similar to the FSIS food
standard regulations, FDA’s food
standard regulations do not permit
products that do not conform to a
standard to be represented as the
standardized food; such products,
however, may be sold under other
nonstandardized names. For example, a
fruit product that does not meet the
standard of identity for fruit preserves
and jams (§ 150.160), because its fruit
content is lower than the standard
requires, may be marketed under
another name, such as “fruit topping.”
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C. Advance Notices of Proposed
Rulemaking

In 1995, FSIS and FDA began
reviewing our regulatory procedures
and requirements for food standards to
determine whether food standards were
still needed, and if so, whether they
should be modified or streamlined. To
initiate this review, we published
advance notices of proposed rulemaking
(ANPRMs) on food standards (60 FR
67492, December 29, 1995 (FDA), and
61 FR 47453, September 9, 1996 (FSIS)).
These ANPRMs discussed regulations
and policy governing food standards,
the history of food standards, and the
possible need to revise the food
standards.

In the ANPRMs, we identified
problems with existing food standards.
Specifically, we stated that some food
standards might impede technological
innovation in the food industry. FSIS
stated that the existing food standards
also may prevent the food industry from
producing products that have lower
amounts of constituents associated with
negative health implications, such as
fat, saturated fat, cholesterol, and
sodium (61 FR 47453). FDA stated that
manufacturers of nonstandardized foods
are developing new ingredients and
plant varieties to enhance a food’s
organoleptic or functional properties,
alter its nutritional profile, or extend
shelf life. Incorporation of these
advances into standardized foods may
be difficult without the laborious
amendment of the relevant standard (60
FR 67492).

In the ANPRMs, FDA and FSIS
presented alternatives to the existing
food standards. The alternatives
presented by FSIS included permitting
the use of a lesser amount of meat or
poultry in standardized products
provided the product’s label contained
a declaration of the percentage of the
meat or poultry content in the product;
establishing a general standard of
identity for standardized products that
would provide for deviations from
current ingredient allowances and
restrictions (deviations would be
highlighted in the ingredient statement
on the product label); establishing
categories of meat or poultry products
and corresponding recommendations for
expected meat and poultry contents;
amending the statutes to allow private
organizations to certify that food
products meet consumer expectations;
and revoking existing food standards
and regulating all foods as
nonstandardized foods (61 FR 47453).

The alternatives presented by FDA
included revoking existing food
standards and regulating all foods as

nonstandardized foods; requiring that
products declare the percentage of all
major ingredients on the label; requiring
that products declare the percentage of
characterizing ingredients in the food
name; identifying “parent” products
with minimum compositional
requirements (for example, creating a
standard for jam or jelly that specifies
minimum fruit content requirements) to
avoid misleading use of percentage
declaration on the food label;
establishing generic food standards
(such as the standards of identity for
hard cheeses (§ 133.150) and spiced,
flavored standardized cheeses

(§ 133.193)); amending the statute to
allow private organizations to certify
that food products meet consumer
expectations; and requiring appropriate
labeling of foods that deviate from
government quality standards (60 FR
67492).

In the ANPRMs, the agencies asked
for comments on the benefits or lack of
benefits of the food standards
regulations in facilitating domestic and
international commerce and on the
benefits of the food standards
regulations to consumers. We asked
how the food standards could be revised
to grant the flexibility necessary for
timely development and marketing of
products that meet consumer needs,
while at the same time providing
consumer protection. We also asked for
comments on the alternatives to the
food standards presented in the
ANPRMs and whether to coordinate
efforts to revise the food standards
regulations.

D. Comments to the ANPRMs

FSIS received 28 letters, each
containing one or more comments, from
industry, consumers, a consumer group,
and the U.S. Department of Agriculture
(USDA) Food and Consumer Service
(FCS) (now known as Food, Nutrition,
and Consumer Services) in response to
its ANPRM. FDA received 95 letters,
each containing 1 or more comments,
from industry, consumers, consumer
groups, and the USDA FCS in response
to its ANPRM. Most comments to both
ANPRMs strongly supported the
concept of food standards, while a few
requested that standards be eliminated.
However, very few comments to both
ANPRMs supported the existing food
standards as currently written. The
types of concerns expressed in the
comments to the ANPRMs follow.

Many of the comments that supported
retaining food standards stated that they
protect consumers from fraudulent and
substandard products by establishing
the basis upon which similar products
are formulated. Others argued that food

standards ensure that products meet
consumers’ nutritional expectations and
needs. Several comments from industry,
a consumer, and two consumer groups
stated that nutrition labeling and
ingredient declarations cannot
substitute for food standards, as reliance
on nutrition labeling and ingredient
declarations would be a burden to
consumers.

Several industry comments that
supported food standards also stated
that the Federal food standards ensure
a level playing field for industry
because they provide direction to
industry members producing
standardized products. Several industry
comments and one comment from the
USDA FCS also stated that, in the
absence of Federal food standards, the
States would be able to establish their
own food standards and manufacturers
would be confronted with the challenge
of meeting different States’
requirements. In addition, many
industry comments stated that the food
standards provide a basis for
negotiations related to the international
harmonization of standards and
facilitate international trade. One
comment stated that, without a U.S.
food standards system, food standards
development could shift to international
bodies, which may not be sensitive to
the American consumer or industry.
Another comment stated that the
absence of food standards could pose a
barrier to exports and international
markets.

Although most comments supported
retaining food standards in some form,
they requested that food standards be
simplified, be made more flexible, or be
clarified. For example, one industry
comment stated that food standards
should not include manufacturing
methods, prohibitions regarding classes
of ingredients, or product-specific
labeling (other than the acceptable
product name). This comment also
stated that standardized and
nonstandardized food product labeling
should be the same. Similarly, other
industry comments requested that the
food standards be made more flexible to
allow for alternative safe and suitable
ingredients and alternative technologies
that do not change the basic nature or
basic characteristics of the food. Several
industry comments recommended
limiting food standards to the name of
the product and the essential
characterizing properties of the product.
Several industry comments to FSIS’s
ANPRM recommended that food
standards be limited to meat and
poultry content requirements.
Conversely, other industry comments to
FSIS’s ANPRM recommended that
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industry be given the flexibility to
reduce the percentage of meat in
standardized products.

Several industry comments and a
consumer comment to FDA’s ANPRM
recommended that FDA revise certain
specific food standards (e.g., jams,
jellies, preserves, milk chocolate, and
sweetened condensed milk) to provide
more flexibility in food technology and
ingredient options.

In response to FSIS’s and FDA’s
requests for suggestions as to how they
should revise food standards, several
comments from industry and from a
consumer group recommended
rescinding or modifying them on a case-
by-case basis. Some comments from
industry recommended instituting
advisory committees, contracting with
independent groups, or forming
nongovernment groups to revise the
food standards. Further, several
industry comments recommended
establishing general or “guiding”
principles or a fundamental philosophy
for reviewing food standards and
revising them. Other industry comments
and a consumer group suggested that
revisions to standards should be
initiated by petitions and supported by
adequate data. Finally, several
comments to both ANPRMs stated that
FSIS and FDA food standards should be
consistent, and that we should attempt
to harmonize our efforts to revise the
food standards.

Comments to FSIS’s alternatives: Few
comments supported the alternatives to
food standards that FSIS presented in its
ANPRM. A consumer organization was
opposed to all of the alternatives
presented in the ANPRM. Several trade
groups specifically stated their
opposition to percentage labeling. One
of these groups stated that products
would be cheapened if this alternative
were allowed. The USDA FCS comment
stated that percentage labeling had
merit, but that this alternative does not
address all the factors that might make
a product inferior in quality. The USDA
FCS comment-and several industry
comments that generally opposed the
other alternatives presented in the
ANPRM-expressed support for the
general standard alternative that would
provide for deviations from current
ingredient allowances and restrictions.
These comments stated that this
approach would allow consumers to
discern differences between the
standardized product and the modified
version. One of these comments stated
that this approach may not allow
enough ingredient deviations in
standardized products. Another of these
comments stated that a general
standard’s approach should expressly

permit reduction of meat and poultry
content in standardized products. Many
of the industry comments opposed
private certification that food products
meet consumer expectations.

Comments to FDA’s alternatives:
Several comments opposed the
alternatives presented in FDA’s
ANPRM. One trade association stated
that percentage labeling was not an
adequate substitute for standards. One
industry comment stated that
percentage labeling might be acceptable
if it provided for the marketing of
“heavily breaded shrimp”” without
requiring “‘imitation” labeling but that
any other use of percentage labeling
would be too cumbersome and could
give away proprietary information. The
USDA FCS comment stated that
percentage labeling has merit but does
not address all of the factors that could
make a product inferior in quality.
Another alternative that was presented
in conjunction with percentage
characterizing ingredient labeling was to
identify a “parent” product, for
example, a standardized jam or jelly that
complies with minimum compositional
requirements, to avoid misleading use of
the percentage declaration on a food
label. In response, one industry
comment stated that this approach
might be useful, but would not be
adequate to replace all standards.
Another industry comment stated that
minimal compositional standards are
necessary to provide a benchmark to
ensure product integrity and to satisfy
consumer expectations. Comments also
opposed the alternative of extending the
generic food standard concept (such as
the existing standard of identity for hard
cheeses (§ 133.150) or the generic
standard for nutritionally modified
versions of traditional standardized
foods in §130.10 (21 CFR 130.10)) to
other classes of food standards. Two
industry comments stated that generic
food standards should not be used to
create standards for nonstandardized
foods, while another industry comment
stated that the current generic standards
in § 130.10 were adequate. On the other
hand, an industry comment stated that
generic standards in addition to those
covered in §130.10 could be beneficial
to maintain product characteristics.
Similarly, the USDA FCS stated that the
generic standards approach has merit.
With regard to the alternative of
requiring that foods that deviate from
government quality standards be labeled
appropriately, one comment stated that
foods that deviate from standards
should be named so that they are readily
distinguishable from the standardized
food. Another comment stated that

current labeling requirements provide
sufficient information concerning
deviation from standards. While two
industry comments supported private
certification of foods that meet
consumer expectations, most comments
opposed this alternative.

E. Options in the Food Standards
Modernization Process

As noted previously, several
comments recommended that FDA and
FSIS establish general principles or a
fundamental philosophy for reviewing
food standards and revising them. The
agencies agree with these comments
supporting the development of general
principles for reviewing and revising
food standards regulations and also
agree with the comments that stated that
the agencies should work in concert to
develop consistent food standards
regulations.

On September 12, 1996, FDA
convened an internal agency task force
to discuss the current and future role of
food standards and to draft a set of
principles for reviewing and revising
FDA'’s food standards regulations. The
task force agreed that the food standards
should protect consumers without
unduly inhibiting technological
advances in food production and
marketing.

To ensure that FSIS and FDA were
consistent as the food standards reform
process continued, in January 1997, a
joint FDA and FSIS Food Standards
Work Group (the Work Group) was
convened, chaired by the Director of the
FDA’s former Office of Food Labeling
(now incorporated into the Office of
Nutritional Products, Labeling, and
Dietary Supplements) and the Director
of the FSIS Labeling and Compounds
Review Division (now the Labeling and
Consumer Protection Staff). The Work
Group revised the principles that the
FDA task force had developed to reflect
the goals and needs of both agencies.

In addition to developing these
general principles, the Work Group
considered five options, as the next step
in the process of food standards reform,
and analyzed the advantages and
disadvantages of each option. The first
option the Work Group considered was
not proceeding any further with the
review of the food standards
regulations. The advantage of this
option is that, in the short run, it would
require little or no increase in the
agencies’ use of resources.

A major disadvantage of this option is
that there is very little industry or
consumer support for it. As noted
previously, the majority of comments
supported revising the existing system
of food standards to simplify them and
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to make them more flexible. In addition,
even if this first option were adopted,
we would need to continue to expend
resources interpreting and enforcing
food standards that may be outdated.
Additionally, a system of food standards
that does not allow technological
advancement in food production may
not be in the long-term interest of
consumers. If we do not revise the food
standards, FDA would need to continue
to devote resources to temporary
marketing permit (TMP) applications,
which allow companies to sell products
that deviate from established food
standards while testing the marketplace
for consumer acceptance of the new
product (§ 130.17), and both agencies
would need to devote resources to
keeping their respective standards
systems functioning. In the long run,
demands on each agency’s resources
would likely increase as technological
and marketing advances conflict with
the requirements in the existing food
standards regulations. However, if food
standards were revised to provide
flexibility in manufacturing, the number
of TMP applications would be reduced
and agencies’ resources conserved.
Finally, not reviewing or revising food
standards to ensure that they are current
with international food standards, as
appropriate, could create difficulties in
international negotiations and trade.

The second option the Work Group
considered was removing all food
standards from the regulations and
treating all foods as nonstandardized
foods. One advantage of this option is
that, in most cases, fewer agency
resources would be required to
eliminate food standards than to review
and revise them. Also, under this
option, we no longer would devote
resources to responding to petitions
requesting an amendment to an existing
standard or the establishment of a new
food standard.

As with the first option, however,
very few comments on the ANPRMs
supported eliminating food standards
completely. We agree with the
comments that stated that States might
establish their own food standards in
the absence of Federal food standards.
For meat and poultry products, if there
were no Federal standards, States with
their own meat and poultry inspection
programs could have State standards for
meat and poultry products and these
would only apply to products produced
at establishments within the State that
are distributed within the State. Such
food standards for meat and poultry
products could differ from State to
State. For FDA-regulated food products,
if there were no Federal food standards,
States would be free to create their own

standards which might differ from each
other, making compliance by
manufacturers more difficult. Without
Federal food standards, there would be
no reference point for ensuring
consistency of products for national
commodity programs or feeding
programs, such as the National School
Lunch Program. In addition, as
comments stated, without Federal food
standards, the United States would have
no reference point for negotiating
international food standards, or
facilitating international trade.

Another disadvantage of this option is
the loss of enforcement efficiency.
Without food standards, we would have
to rely solely on the general adulteration
and misbranding provisions of our
statutes rather than upon the specified
requirements of a food standard to
determine if a product were
economically adulterated (i.e.,
adulterated under §402(b)(1)) or
misbranded. This would likely require
more enforcement resources than a food
standards system would require.

The third option the Work Group
considered was using our resources to
review and revise food standards to
make them internally consistent, more
flexible for manufacturers and
consumers, and easier to administer.
The majority of comments supported
this option and several provided
specific suggestions concerning
regulatory revisions. If we were to revise
the food standards, we would ensure
that the revisions reduced the burden on
industry and ensured adequate
protection of consumers. The
disadvantage of this option is competing
priorities would make it unlikely we
could do this in a timely manner.

The fourth option the Work Group
considered was to request external
industry groups to review, revise, and
administer the food standards (private
certification). This option would require
little or no use of the agencies’
resources. In addition, the revised food
standards would provide the level of
flexibility that industry desires.
However, for private organizations to
review, revise, and administer the food
standards, the act, FMIA, and PPIA
would have to be amended, so that these
standards would have the force of law.

Although a few industry comments
supported private certification of food
standards, most comments to the
ANPRMs opposed private certification.
In addition, the Work Group determined
that this option might not provide a
mechanism for consumer input, unless
required by legislation. Therefore,
consumers’ interests would not
necessarily be reflected in the revised
food standards, which might result in

the standards failing to promote honesty
and fair dealing in the interest of
consumers or to protect the public.
Also, food standards for which industry
was unwilling to commit resources
would not be revised. Under this option,
there might be no mechanism for
resolving conflict, should it arise,
among industry segments, unless
legislative changes provided such a
mechanism. Furthermore, we
determined that food standards
established and maintained by industry
would be voluntary, not mandatory,
unless legislative changes authorized
industry to establish and maintain the
standards.

The fifth option the Work Group
considered was to rely on external
groups-consumer, industry, commodity,
or other groups-to draft recommended
revisions to existing Federal food
standards but retain the agencies’
authority to establish the final food
standards. Under this option, we would
continue to codify the food standards in
our respective regulations. The external
groups would use the general principles
put forward by us to draft new food
standards and would submit these in
petitions. Similarly, external groups
would use the general principles to draft
revised food standards or to propose
eliminating existing food standards. We
would review any petitions submitted to
ensure that they were consistent with
the general principles. Under this
option, if we determined that a petition
to establish, revise, or eliminate a
standard was consistent with the
general principles, and provided
adequate data and support for the
suggested change, we would more
quickly propose and, when appropriate,
finalize a new or revised and simplified
standard or the elimination of a
standard.

One major advantage of this option is
that it would require the use of fewer of
our agencies’ resources than would be
required if we were to review and
propose amendments to the food
standards without the benefit of
petitions. In addition, this option allows
for the participation of consumer groups
and an opportunity for them to express
interest through the petition process and
through the submission of comments in
response to proposed rules on new or
revised food standards. Because we
would have ultimate authority and
jurisdiction over the final food standard
established or eliminated, we would
ensure that consumer interests were
protected. Another advantage of this
option is that it would rely largely on
information from those groups that have
the most interest in, and knowledge of,
the particular food standards being
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considered for revision. These groups
could draw on technical experts with
knowledge of current production
practices and marketing trends who
could suggest which aspects of a
specific standard are necessary to define
the essential characteristics of a
particular food. This approach would
also likely result in consistent food
standards because the general principles
would govern all changes that are made
to the standards.

The disadvantage to this fifth option
is that, if a consumer, industry, or
commodity group does not feel strongly
about revising a particular group of food
standards, we might not receive a
petition and would then need to commit
resources to reviewing the food
standards without the benefit of a
petition. However, comments to the
ANPRMs and informal communications
with external groups following
publication of the ANPRMs indicate the
willingness of consumer, industry, and
commodity groups to submit for our
consideration complete and thorough
revisions for many food standards. In
the event we do not receive a petition
requesting that we revise, revoke, or
establish a food standard, we, on our
own initiative, may, when appropriate,
propose to revise, revoke, or establish a
standard.

For the reasons discussed previously,
we have tentatively determined that the
fifth option is the most appropriate
course of action. The Work Group
preliminarily determined that we could
rely on external groups to suggest new
food standards, revisions to existing
food standards, or elimination of certain
food standards that are consistent with
the proposed general principles. The
general principles approach would
allow us to chart the basic course of
food standards review and
modernization. Moreover, it would
allow consumer and industry groups to
participate in the development of new
and revised food standards and to
identify food standards that should be
eliminated. In addition, it would
provide an opportunity for consumer
and industry groups to submit data to
support any claims made in petitions
relating to consumer expectations or
beliefs, and hence, protect consumer
interests.

F. Consumer Research

To gain a preliminary understanding
of current consumer attitudes toward
Federal food standards of identity and
the usefulness of food standards to
consumers, we funded a series of focus
group discussions (FGDs) that were
conducted by the Research Triangle
Institute, North Carolina. A total of 64

household grocery shoppers were
recruited to participate in 8 FGDs held,
2 each in 4 cities: Raleigh, NC; San
Diego, CA; Philadelphia, PA; and St.
Louis, MO. Male and female
participants were selected to represent
diversity in age, level of education, and
race. The purpose of this research was
to collect the following information on
consumers: (1) Attitudes toward
arguments for and against standards of
identity regulations; (2) preferences for
standards of identity regulations for
different types of food products; (3)
preferences for various types of
requirements in standards of identity
regulations; (4) preferences for possible
alternatives to standards of identity
regulations; and (5) attitudes towards
the standards setting process and
suggestions for improving it.

The FGDs revealed that the opinion of
participants on standards of identity
varied widely ranging from those who
felt that such standards are always
necessary to those who felt that such
standards are never necessary. However,
the FGDs did not generate sufficient
data to explain the basis for these
differences. The majority of participants
at these FGDs supported the need for
food standards to ensure product quality
and protect consumers, and opined that
food standards should not be
eliminated. Some participants stated
that standards were necessary to ensure
that products are named and labeled
appropriately, and that food standards
would allow consumers to base
purchase decisions simply on the name
of the product. Some participants also
stated that standards should be based on
consumers’ beliefs about minimum
acceptable levels of product
characteristics and were concerned that
a lack of standards would lead to
increased shopping time and costs
associated with trying different brands
of a particular food to find one that
meets their expectations. A majority of
participants also indicated that food
standards help ensure a certain degree
of product uniformity.

However, some participants did not
support the use of food standards. A few
participants in the FGDs questioned the
need for standards. With respect to
quality provisions in standards, some
participants stated that they prefer
variety over a set standard quality of a
food product; they also felt that some
consumers might value the ability to
choose a product of lower quality at a
reduced price. These participants
believed that standards were not
necessary because consumer
expectations of essential product
characteristics and product quality can
vary, and normal market forces,

including the ability of a product to
meet consumers’ expectations, will
determine whether it stays on the
market. Therefore, they maintained that
government oversight over product
quality and uniformity was not needed.
Some of these participants asserted that
food standards do not serve consumers
because they do not reflect the diversity
of consumer expectations and beliefs,
and restrict product choice and
innovation.

In addition to being asked whether
they support or oppose the need for
food standards, participants were asked
which food products or characteristics
of food products it was most important
to standardize and monitor. In response,
participants stated that they considered
food standards to be most necessary for
foods with multiple, unrecognizable
ingredients (e.g., cheeses or hot dogs)
and least necessary for foods with a
single, recognizable ingredient (e.g.,
milk or canned corn). Many participants
identified requirements for the types
and amounts of ingredients and the
quality of a product as the most
important ones of a food standard, while
the physical characteristics of a food
were stated as least important.

Additionally, several participants
suggested that we review food standards
periodically and revise them as needed
on a case-by-case basis to accommodate
changes in consumer preferences and
reflect advances in processing and
ingredient technologies. Finally,
participants expressed the need for FSIS
and FDA to obtain input from
consumers during the process of
establishing and revising food standards
so consumers’ preferences and beliefs
are accurately reflected in food
standards (Refs. 1 and 2).

Overall, although the opinion of
participants on standards of identity
varied widely, some tentative
conclusions can be drawn. Many
participants found standards of identity
to be valuable. Participants stated that
having uniform product names for
products with certain defined
characteristics makes shopping easier.
Many participants also felt that
standards of identity help ensure a
product has its expected characteristics.
Most participants did not agree that
standards hinder the variety of products
available on the market. In general,
participants felt that it was more
important for standards to address
characteristics that participants could
not readily observe (such as ingredients
in products with multiple,
unrecognizable ingredients) rather than
characteristics they could observe (such
as appearance, size, or number).
Participants also stated that standards of
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identity should be based on consumer
beliefs and expectations about the
product that are implied by a product’s
name and its minimum acceptable
characteristics. In addition, participants
believed that standards should be
periodically revised to accommodate
changes in consumer beliefs and
technological advances. Most
participants also expressed the desire
for consumers to play a role in the
development or revision of standards
and did not feel that the government
should rely solely on input from
industry. Although tentative, and drawn
from the limited focus group research
data that is available, these conclusions
provide support for the general
principles discussed in section II of this
document.

II. The Proposed General Principles

We are proposing general principles
for establishing new food standards and
for revising or eliminating existing food
standards. In the list of proposed
general principles for both of our
agencies, the first four state the purpose
or function of a food standard, and the
remaining principles state how the
requirements of a food standard should
be written and what should be
incorporated, in general, in the
standard. Although the general
principles have been developed to be
consistent between our two agencies,
they are not identical. Because FSIS and
FDA regulate different products,
principles that are specific to a
particular agency were developed to
reflect that agency’s regulatory needs
and perspectives.

FSIS is proposing to establish 9 CFR
410.1(a) and FDA is proposing to amend
21 CFR 130.5(b) to include these new
general principles. Under this proposed
rule, the agencies will deny a petition to
establish a food standard if the proposed
food standard is not consistent with all
of the general principles that apply to
the proposed standard. The agencies
recognize that not all of the general
principles will be applicable to every
food standard. The agencies will deny a
petition to revise an existing standard if
the proposed revision is inconsistent
with any of the general principles that
apply to the proposed revision. Under
this proposed rule, when proposing a
revision to a standard, petitioners will
not be required to propose all the
revisions that might be needed to
modernize the entire existing standard.
Rather, the petitioner may propose only
limited changes to existing standards,
provided the proposed revisions are
consistent with the general principles
that apply to them.

The first four general principles state
the purpose or function of a food
standard. These principles are the most
fundamental principles addressing
consumer protection from an economic
standpoint. Therefore, the agencies are
proposing to deny a petition to
eliminate a food standard if the petition
does not demonstrate how the standard
proposed to be eliminated is
inconsistent with any one of the first
four general principles. As stated in
section LB of this document, the act
explicitly states that regulations
establishing food standards of identity
shall be issued when such action will
“promote honesty and fair dealing in
the interest of consumers” (21 U.S.C.
341). In addition, as stated in section I.A
of this document, the FMIA and PPIA
require that standards of identity or
composition established under these
acts be consistent with standards of
identity, quality, or fill of container
established under the act. Also, as stated
previously, the FMIA and PPIA
authorize the Secretary of Agriculture,
after consultation with the Secretary of
Health and Human Services, to
prescribe definitions and standards of
identity or composition for meat and
poultry products whenever he or she
determines that such action is necessary
for the protection of the public.
Therefore, all of the general principles
set forth in this proposal have been
designed to achieve the goals of
promoting honesty and fair dealing in
the interest of consumers and protecting
the public. This is further explained as
each individual or group of general
principles is discussed below.
Consistent with section 401 of the act,
section 457(b) of the PPIA, and section
607(c) of the FMIA, the first four
proposed general principles primarily
address consumer protection from an
economic standpoint. These first four
principles are consistent with the
findings of the focus group studies
where a majority of participants
maintained that food standards are
needed to ensure product quality and
uniformity and to protect consumers
from economic deception. The first
general principle listed under proposed
9 CFR 410.1(a)(1) and 21 CFR
130.5(b)(1) makes it explicit that FSIS’
purpose for a food standard is to protect
the public and FDA’s is to promote
honesty and fair dealing in the interest
of consumers. Food standards would
provide a system by which consumer
interests are protected and consumer
expectations of a food are met.
Historically, food standards have been
beneficial because they provide
assurance to consumers of product

uniformity with respect to certain
significant characteristics of
standardized foods, resulting in the
expectation and belief of consumers that
all products bearing a particular name
will possess the same essential
characteristics, irrespective of where
they are purchased, or by whom they
are manufactured or distributed. Thus,
to ensure that consumers are not misled
by the name of the food, to meet
consumers’ expectations of product
characteristics and uniformity, and, in
turn, to promote honesty and fair
dealing in the interest of consumers and
to protect the public, a food standard
should, as stated in proposed 9 CFR
410.1(a)(2) and 21 CFR 130.5(b)(2),
describe the basic nature of the food.
The basic nature of the food is directly
related to consumer expectations and
beliefs about the food.

Also, to promote honesty and fair
dealing in the interest of consumers and
to protect the public, proposed 9 CFR
410.1(a)(3) and 21 CFR 130.5(b)(3)
would state that the food standard
should reflect the essential
characteristics of the food. While the
basic nature of a food is directly related
to consumer expectations and beliefs
about the food, the essential
characteristics are the attributes of a
food that make the food what it is even
though they may not be readily apparent
to the consumer. The essential
characteristics of a food are those that
define or distinguish a food or describe
the distinctive properties of a food.
Further, the essential characteristics of a
food may contribute to achieving the
basic nature of the food or may reflect
relevant consumer expectations of a
food product. Foods may be defined or
distinguished by their ingredients,
compositional characteristics, physical
characteristics, levels of certain
nutrients, or the manner in which they
are produced—all of which are the
essential characteristics of a food. For
example, the essential characteristics of
a hotdog include a certain fat and
moisture content, and the use of water
or ice to form an emulsion, whereas the
basic nature of a hotdog is that itis a
comminuted, semisolid sausage
prepared from one or more kinds of raw
skeletal muscle meat and/or cooked
poultry meat. Similarly, the essential
characteristics of a particular type of
cheese may include the bacterial culture
used, the processing method, and the fat
and moisture content that contribute to
the unique characteristics of that cheese
and the basic nature of that cheese is
that it is a milk-derived food of a certain
form and consistency. Likewise, the
essential characteristics of wheat flour
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include granulation requirements (the
percentage of flour that has to pass
through a certain sieve size), its
moisture content, and its ash content,
whereas the basic nature of wheat flour
is that it is a ground product of cleaned
wheat grain. Therefore, although the
essential characteristics of a food may
contribute to achieving the basic nature
of that food or may be relevant to
meeting certain consumer expectations
about the food, they differ from the
basic nature of the food in that
consumers may not be aware of the
essential characteristics that make the
food what it is.

Preserving the basic nature and
essential characteristics of a food would
promote honesty and fair dealing in the
interest of consumers and protect the
public by ensuring that consumer
expectations of the economic and
nutritional value of a food are met.
Historically, food standards have been
adopted to protect consumers of
traditional foods from deceptive,
inferior quality products of lesser
economic value. Current food standards
ensure the economic value of a food. For
example, the standards of identity for
cheeses (part 133) specify milk solids or
milkfat content requirements to prevent
the substitution of less valuable
ingredients for more valuable
ingredients.

In addition to ensuring the economic
value of a food, FDA food standards, on
occasion, also may serve to ensure the
nutritional quality of a food by imposing
requirements in addition to the labeling
requirements in part 101 (21 CFR part
101). For example, the requirements for
mandatory addition of vitamin D to
evaporated milk and of vitamin A to
margarine are specified within the
standards of identity for these foods
(§§131.130 and 166.110, respectively).
These nutritional requirements are an
integral part of the standards of identity
of these two foods and are not regulated
under FDA’s other nutritional quality
provisions, such as its nutrient content
claims regulations (part 101). The use of
food standards as vehicles to improve
the nutritional quality of the food
supply has always been based on
documented public health need and
substantiated with sound science to
ensure that, within the context of the
total diet, the food is suitable for its
intended use with reasonable assurance
of effectiveness and safety in achieving
the nutritional goals. FDA will continue
to apply this standard for any future use
of standardized foods or any other food
as a vehicle to improve the nutritional
quality of the food supply.

Numerous FSIS standards specify the
minimum amounts of meat and poultry

and maximum amounts of fat or other
ingredients a product may contain.
These provisions ensure both the
economic value and nutritional quality
of standard meat and poultry products.
Therefore, proposed 9 CFR 410.1(a)(4)
and 21 CFR 130.5(b)(4) state that the
food standard should ensure that the
food does not appear to be better or of
a greater value than it is. Additionally,
the food standard may be used as a
vehicle to improve the overall
nutritional quality of the food supply.
In addition to protecting the
consumer, the next three proposed
general principles would promote clear
and straightforward requirements for
food manufacturers. They would also
promote, to the extent feasible,
flexibility in food technology.
Regulatory requirements written in
plain and simple language facilitate the
manufacture of foods that comply with
the regulations and, thereby, help
reduce manufacturers’ costs of
compliance and government costs of
enforcement. Lowered costs of
producing foods that meet the standards
may potentially benefit consumers in
the form of lowered prices of products
in the marketplace. Therefore, proposed
9 CFR 410.1(a)(5) and 21 CFR
130.5(b)(5) state that the food standard
should contain clear and easily
understood requirements to facilitate
compliance by food manufacturers.
Establishing regulations that do not
stifle innovations in food technology
and allow for technological alternatives
and advancements in food processing
would improve manufacturing
efficiency and lessen costs which may
be passed on to the consumer. Improved
technologies may additionally benefit
product quality and diversity. Increased
diversity in, and potentially lower costs
of, food products in the marketplace
that continue to meet consumer
expectations would promote honesty
and fair dealing in the interest of
consumers and protect the public.
Therefore, proposed 9 CFR 410.1(a)(6)
and 21 CFR 130.5(b)(6) provide that the
food standard should permit maximum
flexibility in the food technology used
to prepare the standardized food, so
long as that technology does not alter
the basic nature or essential
characteristics, or adversely affect the
nutritional quality, or safety of the food.
In addition, these provisions would
state that the food standard should
provide for any suitable, alternative
manufacturing process that
accomplishes the desired effect and
should describe ingredients as broadly
and generically as feasible.
We are proposing the provision
concerning flexibility in food

technology to ensure that any
requirement of a standard accomplishes
its purpose without impeding
technological advances that are not in
conflict with the intent of the
requirement. For example, in FSIS’s
current regulations, the standard for
barbecued meats requires that products
such as “beef barbecue” or “‘barbecued
pork” be cooked by the direct action of
dry heat (9 CFR 319.80). However, there
may be other cooking methods that
result in the same product
characteristics that the direct action of
dry heat achieves, such as infrared
heating. During FGDs, consumers
expressed the need to revise food
standards to reflect current advances in
food manufacturing technology, and we
believe that this general principle
provides an avenue to keep food
standards current with technological
advances.

In addition to addressing flexibility in
food technology, proposed 9 CFR
410.1(a)(6) and 21 CFR 130.5(b)(6)
would also state that the food standard
should provide for any suitable,
alternative manufacturing process that
accomplishes the desired effect and
should describe ingredients as broadly
and generically as possible. Examples of
standards that would permit flexibility
in manufacturing processes would be
those that provided for any suitable
procedure for removing glucose from
dried eggs, for instantizing flours, or for
low-temperature rendering of meat. We
proposed that any food standard that
includes a specific manufacturing
process should allow for alternative
procedures. If the manufacturing
process specified in a food standard is
essential to the character of the food, the
food standard should allow for the use
of any alternative procedure that yields
a product with the same physical,
nutritional, and sensory characteristics
as the food made according to the
traditional procedure specified in
existing food standards.

To allow for flexibility in ingredients
used to formulate standardized
products, the ingredients for frozen raw
breaded shrimp, for example, might be
described to be “batter and breading
ingredients” (§ 161.175) and those in
frankfurters, frank, furter, hotdog,
weiner, vienna, bologna, garlic bologna,
knockwurst, and similar products might
be described to be “byproducts and
variety meats”” (9 CFR 319.180). If it is
necessary to specify ingredients, the
standard should specify these
ingredients by functional use category,
e.g., “‘stabilizers and thickeners” or
“texturizers,” rather than by listing
specific ingredients. Also, where
appropriate, in accordance with current
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regulations, the specific levels of
ingredients that can be used may be
modified if they reflect safe and suitable
levels or those levels that reflect good
manufacturing practices.

The general principles would also
promote uniformity between Federal
food standards and any international
standards for the same food. With the
rising trend in globalization and
increased accessibility of U.S. goods to
other nations’ markets, efforts to
harmonize U.S. food standards with
international food standards will
facilitate international trade and foster
competition. These efforts may also
result in lowered costs and the
increased diversity of the food supply,
which in turn would benefit consumers.
Therefore, we are proposing
harmonization of U.S. standards with
international food standards to the
extent feasible, while preserving the
integrity, quality, and economic value
that U.S. consumers expect of the food.
Proposed 9 CFR 410.1(a)(7) and 21 CFR
130.5(b)(7) state that the food standard
should be harmonized with
international food standards to the
extent feasible. If a food standard
presented in a petition is different from
the requirements in a Codex standard
for the same food, we are proposing that
the petition should specify the reasons
for these differences. This principle is
consistent with FDA’s existing
regulation, 21 CFR 130.6, which states
that food standards adopted by the
Codex Alimentarius Commission will be
reviewed by FDA, and either will be
accepted (with or without change) or
will not be accepted. This regulation
also states that petitioners who petition
FDA for a new or amended food
standard based on the relevant Codex
food standard shall specify any
deviations in the requested standard
from those in the Codex standard and
the reasons for any such deviations.

The next six proposed general
principles promote simplicity, brevity,
and consistency in food standards.
Providing regulatory requirements that
are simply and concisely stated and are
consistent among different foods would
help improve efficiency and reduce the
costs of compliance by industry, as well
as reduce enforcement costs by
regulatory agencies. Increased industry
efficiency may also result in lowered
costs of food products. Unnecessary
details and requirements in a food
standard not only burden enforcement
and compliance efforts but also limit
manufacturing options and create
inefficiencies. Therefore, proposed 9
CFR 410.1(a)(8) and 21 CFR 130.5(b)(8)
state that the food standard provisions
should be simple, easy to use, and

consistent among all food standards.
This proposed principle also states that
food standards should include only
those elements that are necessary to
define the basic nature and essential
characteristics of a particular food, and
that any unnecessary details should be
eliminated. As noted in section I.B of
this document, the existing FDA food
standards vary widely in their content
and level of detail. In this principle, we
are proposing to make it clear that
simplicity in, and consistency among,
food standards is essential. This
proposed principle makes it clear that
any unnecessary details, such as details
related to manufacturing processes,
ingredients, or variations of different
forms of the same food that are not
necessary to define the basic nature and
essential characteristics of a food,
should be eliminated from the standards
regulations. For example, in the FSIS
food standards, the list of curing
ingredients in the corned beef hash
standard (9 CFR 319.303(a)(3)) is an
unnecessary detail because curing
agents permitted in meat products are
listed in 9 CFR chapter III, subchapter

E or in 21 CFR chapter I, subchapter A
or B. Also, in addition to the standard
for corned beef hash, the FSIS
regulations contain a standard for hash
(9 CFR 319.302). It may not be necessary
to have separate standards for different
forms of hash. An example of
unnecessary detail in FDA food
standards may be the provision for
nutritive carbohydrate sweeteners in the
standard for “yogurt” (§ 131.200),
“lowfat yogurt” (§ 131.203), and ‘“‘nonfat
yogurt” (§ 131.206), which lists several
sweeteners, because nutritive
sweeteners have been defined in
§170.3(0)(21) (21 CFR 170.3(0)(21)).
This provision could be incorporated by
simply using the functional category
“nutritive carbohydrate sweeteners”
without listing the different sweeteners.

This general principle is consistent
with the findings of FGDs where
participants expressed the belief that
certain characteristics of a food, such as
its type and amount of ingredients, are
the more important elements of a food
standard than certain other
characteristics of a food.

Proposed sections 9 CFR 410.1(a)(9)
and 21 CFR 130.5(b)(9) state that the
food standard should allow for
variations in the physical attributes of
the food. Also, this proposed principle
states that where it is necessary to
provide for specific variations in the
physical attributes of a food within the
food standard, the variations should be
consolidated into a single food standard.
Thus, this provision would promote
simplification of food standards. For

example, it is necessary to provide for
specific variations of cereal flours (e.g.,
flour, bromated flour, instantized flour,
and phosphated flour (21 CFR part
137)). According to this proposed
principle, the variations for these
standards should be consolidated into a
single food standard. Similarly, existing
provisions in FSIS’s food standards for
different forms of ham (e.g., chopped,
ground, flaked, chipped, and pressed for
cured ham products (“ham patties,”
“chopped ham,” “pressed ham,”
“spiced ham,” and similar products (9
CFR 319.105) and “deviled ham” (9 CFR
319.760))) could be simplified or
consolidated. In order to promote food
standards that are simple and
consistent, proposed 9 CFR 410.1(a)(10)
and 21 CFR 130.5(b)(10) state that,
whenever possible, general
requirements that pertain to multiple
food standards of a commodity group
should be incorporated into general
regulatory provisions that address the
commodity group. For example,
enrichment requirements for cereal
flours and related products might be
codified in a new subpart A of part 137
entitled “General Provisions.” Further,
the methods of analysis relevant to
different foods within the same
commodity group might be codified
under the general provisions for that
commodity group. Additionally, the
curing requirements common to cured
beef products could be codified in a
new section at the beginning of 9 CFR
part 319, subpart D. When provisions
are of a general nature and affect more
than one commodity group, we would
consider codifying these requirements
all together in an appropriate CFR
section. For example, some fill of
container requirements are codified in
21 CFR part 100, subpart F
(“Misbranding for Reasons Other Than
Labeling”’) and apply to a wide array of
products. Likewise, § 130.10
Requirements for foods named by use of
a nutrient content claim and a
standardized term permits the
modification of a standardized food to
achieve a nutrition goal, such as a
reduction in fat or calories. Such
modified foods may be named by the
use of a nutrient content claim, such as
“reduced fat” and a standardized term,
such as “cheddar cheese” (i.e., reduced
fat cheddar cheese). To further promote
consistency among food standards,
proposed 9 CFR 410.1(a)(11) states that
any proposed new or revised food
standard should take into account
whether there are FSIS labeling
regulations or ingredient regulations
that are affected by, or that cover, the
new or revised food standard. FSIS is
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proposing this principle so that any
requirements of the standards are
consistent with other regulatory
requirements. Similarly, proposed

§ 130.5(b)(11) states that any proposed
new or revised FDA food standard
should take into account any other
relevant regulations. For example, a
proposed new or revised food standard
should be consistent with common or
usual name regulations for related
commodities or products. FDA is
proposing this general principle to
encourage the grouping of similar food
products when changes to food
standards are addressed, so that there is
a consistent approach to establishing,
revising, and eliminating food standards
in the regulations.

Separately from FSIS, FDA is further
proposing within this general principle
(§130.5(b)(11)) that any specific
requirements for foods intended for
further manufacturing should be
incorporated within the reference food
standard rather than being established
as a separate food standard. FDA
believes that any specific and important
requirements for foods that are to be
manufactured further could be
incorporated within the standard for its
particular reference food, and, therefore,
existing FDA standards for foods-for-
further manufacturing should be
considered for elimination and
incorporation within the appropriate
reference food standard. For example,
important elements of the requirements
stated in the FDA food standard for
cocoa with dioctyl sodium
sulfosuccinate for manufacturing (21
CFR 163.117) could be incorporated as
a separate paragraph within the
standard for its reference food (i.e.,
cocoa). Similarly, the requirements
stated in the FDA food standard,
cheddar cheese for manufacturing
(§133.114), could be incorporated into
the food standard for cheddar cheese.
This proposed principle also applies to
FDA food standards where the
differences between a standardized food
and the same food-for-further-
manufacturing are minimized by
processes used to make a finished food

from the food-for-further-manufacturing.

Because FSIS does not have standards
for foods-for-further-manufacturing,
there is no parallel provision in FSIS’s
proposed general principle, 9 CFR
410.1(a)(11). Proposed 9 CFR
410.1(a)(12) and 21 CFR 130.5(b)(12)
state that food standards should provide
the terms that can be used to name a
food and should allow such terms to be
used in any order that is not misleading
to consumers.

Thus, under this proposed principle,
the food standard should provide the

terms that can be used to name a food
and should provide that such terms can
be used in any order that is not
misleading, rather than list every
possible combination of terms that may
be used to name a standardized food
(e.g., the nomenclature in the current
FDA standard of identity for wheat and
soy macaroni product (21 CFR 139.140)
and the FSIS standard for
braunschweiger and liver sausage or
liverwurst (9 CFR 319.182)).

Proposed 9 CFR 410.1(a)(13) and 21
CFR 130.5(b)(13) state that the names of
ingredients and functional use
categories in a food standard should be
consistent with other food standards
and relevant regulations and, when
appropriate, incorporate current
scientific nomenclature. Functional use
categories include, but are not limited
to, emulsifiers, sweeteners,
antioxidants, stabilizers and thickeners,
and texturizers. We are proposing these
provisions because some discrepancies
exist in the designated name of
ingredients and the designated name of
functional use categories in different
food standards written at different
times. For example, the standards for
artificially sweetened canned fruits in
21 CFR part 145, for frozen concentrate
for artificially sweetened lemonade in
§146.121 (21 CFR 146.121), and for
artificially sweetened fruit jams,
preserves, and jellies in part 150 are not
consistent in the designated names of
artificial sweeteners permitted. Another
example is the use of the terms
“thickening ingredient” in the standard
for frozen concentrate for artificially
sweetened lemonade in § 146.121 and
“bulking agents” in the standards for
cocoa or sweet and milk chocolates and
vegetable fat coatings in 21 CFR part
163. Although these ingredients are
designated using different terms, both of
them fall into the functional category
“stabilizers and thickeners” as
described in §170.3(0)(28). The food
ingredients regulations in 21 CFR
chapter I, subchapters A and B and in
9 CFR part 424 have specific names for
different ingredients and functional use
categories, which should be
incorporated into the revised food
standards.

To ensure that it is as easy as possible
to monitor compliance with food
standards, FSIS is proposing 9 CFR
410.1(a)(14), which states that the food
standard should be based on the
finished product. FSIS can most easily
assess the compliance with a food
standard when it is based on the
finished product. For example, FSIS
could verify that chicken tetrazzini is
comprised of 15 percent chicken by
weighing the poultry in the finished

product (9 CFR 381.167). Some of the
existing FSIS food standards are based
on products as they are formulated for
processing, such as when the
ingredients are assembled for cooking.
For example, the standard for meat
stews requires that stews such as “‘beef
stew” or “lamb stew” shall contain not
less than 25 percent of meat of the
species named on the label, computed
on the weight of the fresh (that is,
uncooked) meat (9 CFR 319.304).
Therefore, to assess compliance with the
standard, FSIS needs to observe the
product’s formulation or it needs to
review relevant establishment records.
In these cases, FSIS has traditionally
monitored compliance at the point of
formulation, while it is being assembled
for cooking. FSIS is considering doing
more of its consumer protection
monitoring on a finished product basis,
which would include in-distribution
monitoring for compliance with
standards.

FSIS believes that monitoring
compliance with standards based on an
analysis of the finished product would
protect the public because consumers
purchase products once they are
finished, not at the point of formulation.
By enforcing standards for finished
products, FSIS could better ensure that
products meet consumer expectations.
In addition, enforcing standards for
finished products would reduce
compliance costs for FSIS, because
monitoring for compliance when a
product is in-distribution requires less
staff time and is, therefore, less
expensive for FSIS than monitoring
compliance at the point of product
formulation.

FSIS requests comment on how it
should determine the compliance of a
food with a standard based on the
finished product. FSIS is interested in
verification methods that can be used
when the product is no longer in the
plant. Any such verification methods
will have to be able to measure the
important characteristics of the finished
product.

Although FDA food standards
establish certain requirements about the
product formulation, such as the
ingredients or types of ingredients
permitted in the manufacturing of a
food, the essential characteristics of the
food are based on the finished product,
rather than at the point of formulation
or at intermediate stages during
manufacturing. Therefore, FDA does not
believe there is a need for a parallel
provision for this principle in the
proposed FDA food standards
principles.

FSIS is also proposing 9 CFR
410.1(a)(15), which states that the food
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standard should identify whether the
product is ready-to-eat or not ready-to-
eat. FSIS is proposing this principle to
ensure that manufacturer, consumer,
and agency expectations for the product
are the same. The existing FSIS food
standards do not specifically require the
food conforming to the standard to be
ready-to-eat or not ready-to-eat. As part
of its consumer focus group research,
FSIS is asking whether this information
should be required to appear on the
label of the standardized food. FSIS
believes that whether a product is
ready-to-eat or not ready-to-eat is part of
the basic nature of the food.

Therefore, this proposed principle
would protect the public by ensuring
that standardized products meet
consumer expectations. Due to the basic
nature of standardized foods regulated
by FDA, FDA does not believe that there
is a need for FDA food standards to
address whether the food is ready to eat
or not. Therefore, there is no parallel
provision for this principle in the
proposed FDA food standards
principles.

In proposed 9 CFR 410.1(b), FSIS is
proposing that a petition to establish a
new food standard should include a
comprehensive statement that explains
how the proposed new standard
conforms to the general principles that
apply to the new standard. In addition,
FSIS is proposing that a petition to
revise an existing food standard should
include a comprehensive statement that
explains how the proposed revision to
the existing standard conforms to the
general principles that apply to the
proposed revision. Also in proposed 9
CFR 410.1(b), FSIS is proposing that a
petition to eliminate an existing
standard should include a
comprehensive statement that explains
how the standard proposed to be
eliminated does not conform to any one
of the first four general principles.
Similarly, in proposed § 130.5(c), FDA
is proposing that, for petitions to FDA,
this comprehensive statement should be
provided as part of the ““Statement of
Grounds” currently required in a FDA
citizen petition under 21 CFR 10.30.

The agencies are proposing that any
revision to a food standard proposed in
a petition to revise an existing food
standard must be consistent with all of
the general principles that apply to it.
Therefore, according to this proposed
rule, petitioners could consider
proposing limited changes to existing
standards. However, we recommend
that petitioners consider all of the
general principles and suggest
appropriate changes to an existing
standard that make that entire standard

consistent with all of the general
principles that apply to that standard.

If a petitioner proposes a revision that
is consistent with the general principles
that apply to the proposed revision but
the revision does not include all of the
changes that are needed to modernize
the entire standard, the relevant agency
will review the entire existing standard
in light of all of the general principles
to determine whether revisions in
addition to those that the petitioner has
requested are necessary to modernize
the food standard. This process will
ensure that there is a complete and
thorough review of the food standard to
address all relevant issues and
incorporate all necessary revisions to
the standard at one time, rather than
through multiple rulemakings. Although
we would not deny a petition solely
because it proposed only limited
changes to a standard, provided the
proposed changes are consistent with
the general principles that apply to
them, it is likely that we would more
quickly publish a proposed and final
rule revising the standard, in response
to a petition, if a petitioner has
considered an entire existing standard
in light of all the applicable general
principles.

Finally, under proposed 9 CFR
410.1(c) and 21 CFR 130.5(d), we are
proposing that petitions seeking to
establish or revise a food standard that
is not consistent with the applicable
general principles will be denied. In
addition, we are proposing that
petitions seeking to eliminate a food
standard that do not demonstrate that
the food standard is inconsistent with
any one of the first four general
principles will be denied. The petitioner
would be notified of the reason for the
denial.

We would encourage organizations or
individuals submitting petitions to
establish, revise, or eliminate a food
standard, under these proposed
regulations, to confer with different
interest groups (consumers, industry,
the academic community, professional
organizations, and others) in
formulating them. We would
recommend that petitioners seek out
and document the support of consumers
and industry for any recommended
changes to the standards regulations to
encourage communication with
interested groups and to ensure broad
support for any proposed standards.
Petitioners could document consumer
and industry support by including the
written concurrence of representatives
of various consumer and industry
groups in the petitions submitted.
Additionally, petitioners could include
a statement of any meetings and

discussions that have been held with
interest groups. Appropriate weight
would be given to petitions that reflect
a consensus of different interest groups.

However, under the present
regulations, documentation of the
support of interest groups would not be
an acceptable substitute for the
information or data that is needed to
substantiate statements and claims
made in the petition. Thus, petitions
that make claims about consumer
expectations or beliefs for the purposes
of defining the basic nature and
essential characteristics of a food should
also provide information or data that
substantiate those claims. Marketing
data, food formulary compilations,
studies of restaurant menus, and
consumer survey and focus group
research data are potentially acceptable
data sources to substantiate statements
and claims made in the petition.

Finally, this proposed rule is not
intended to and, when finalized, will
not by itself change the existing food
standards nor result in the complete
modernization of all of the food
standards; rather, it will address the
submission of petitions to establish,
revise, or eliminate individual food
standards and the evaluation of such
petitions by us. The proposed general
principles are the agencies’ first step in
instituting a process to modernize their
food standards. In the long term, the
agencies expect that all food standards,
including those for which the agencies
receive no petitions to revise or
eliminate, will be modernized or
eliminated. However, as noted in
section L.E of this document (see the
third option that the Work Group
considered), limited resources and
competing priorities make it unlikely
that the agencies could complete a
comprehensive review of all food
standards on their own initiative in a
timely manner. A more efficient means
of modernizing a food standard or a
category of food standards is through
petitions that demonstrate that a food
standard(s) has been reviewed for
consistency with the proposed
principles. Thus, in the event we do not
receive a petition requesting that we
establish, revise, or eliminate a
particular standard, we may, when
appropriate, propose to establish, revise,
or remove a standard on our own
initiative. We will follow the proposed
general principles as we review existing
standards to determine whether a
standard should be established,
removed, or revised to ensure that all
standards are consistent with the
relevant statutes and the general
principles.
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The agencies welcome petitions to
consolidate variations in the physical
attributes in standardized foods within
a single food standard. We also welcome
petitions to incorporate general
requirements that pertain to multiple
food standards of a commodity group
into general regulatory provisions that
address the commodity group (see
proposed general principles 9 CFR 410.1
(a)(9) and (10) and 21 CFR 130.5(b)(9)
and (10)). However, the agencies
recognize that developing these types of
petitions may require more time than
developing petitions that pertain to a
single food standard. We request
comment on the best way to efficiently
and effectively make standards
consistent with these two general
principles. In particular, we are
interested in recommendations
concerning the role we should take and
the role the public should take in
revising the standards to make them
consistent with these two general
principles.

FSIS intends to eliminate all informal
or “‘policy” standards in the Policy
Book, which address the meat and
poultry content of certain products or
define methods of processing, for which
it does not receive a petition requesting
that it adopt the entry as a regulation.
FSIS intends to follow this course of
action because few of the standards in
the Policy Book are consistent with the
proposed general principles.

III. FSIS and FDA Requests for
Information

After their submission of comments, a
number of commenters on the FSIS and
the FDA ANPRMs have informally
indicated that they would like another
opportunity to provide comments to us.
This proposal provides that
opportunity.

We request comments both on the
general principles and on how to best
implement them. In particular, we
request comments on the usefulness of
the general principles for evaluating
petitions for new food standards and for
revising or eliminating existing food
standards. We are also seeking
comments on how to enhance the
usefulness of the principles as a guide
to external groups or individuals in
evaluating and preparing petitions to
establish, revise, or eliminate food
standards.

IV. Executive Order 12866: Cost Benefit
Analysis

We have examined the economic
implications of this proposed rule as
required by Executive Order 12866.
Executive Order 12866 directs agencies
to assess all costs and benefits of

available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity).
Executive Order 12866 classifies a rule
as significant if it meets any one of a
number of specified conditions,
including having an annual effect on the
economy of $100 million or more,
adversely affecting in a material way a
sector of the economy, adversely
affecting competition, or adversely
affecting jobs. A regulation is also
considered a significant regulatory
action if it raises novel legal or policy
issues. We have determined that this
proposed rule is a significant regulatory
action as defined by Executive Order
12866 because it raises novel legal or
policy issues. The Unfunded Mandates
Reform Act of 1995 (Public Law 104—4),
requires cost-benefit and other analyses
for significant regulatory actions.
Section 1532(a) of the Unfunded
Mandates Reform Act of 1995 defines a
significant rule as “any Federal mandate
that may result in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100,000,000 (adjusted annually for
inflation) in any 1 year * * *” We have
determined that this rule is not a
significant rule under the Unfunded
Mandates Reform Act.

A. Need for the Rule

Under some conditions, standards of
identity may be economically desirable
because they reduce product search
costs for consumers. Standards can
reduce search costs by requiring
products that bear certain standardized
names to have the set of characteristics
that most consumers expect products
bearing that name to have. In this
document, we call this set of
characteristics the “‘basic nature” of a
food. Standards are most effective at
reducing search costs when most
consumers’ beliefs about the basic
nature of a food are similar, and less
effective when many consumers have
different beliefs about the basic nature
of a food.

However, as currently written, some
standards may contain requirements
that do not contribute to this useful
economic function because they do not
correspond to most consumers’ beliefs
or expectations about the basic nature of
those foods. Such standards may
increase, rather than decrease, overall
search costs because they may cause
consumers to impute differences to
products that do not actually exist.
Increasing search costs reduces product

variety and inhibits the introduction of
new products because, if search costs
increase, then some consumers may be
more willing to settle for familiar
products rather than spending
additional time comparing products and
examining ingredient statements to find
a product they prefer. Many new
products are developed specifically to
enhance the healthfulness of traditional
products. Therefore, increasing search
costs and inhibiting the introduction of
new products may also generate health
costs for consumers because, if search
costs increase, then some consumers
may be more willing to settle for
familiar products rather than spending
additional time comparing products and
examining ingredient statements to find
similar but healthier products. In
addition, standards that contain
unnecessary elements or that fail to
provide flexibility in terms of allowable
food technology, may generate
unnecessary production costs, and
impede technological innovation in the
food industry. Such standards may also
serve as effective barriers to
competition, thereby raising product
prices and transferring resources from
consumers to producers. Finally, some
standards may be inconsistent with
international standards, which may
impede international trade. Impeding
international trade may also restrict
competition and lead to higher product
prices.

The benefits of appropriate standards
and the costs of inappropriate standards
suggest that we need to develop: (1) A
list of principles that will govern our
assessment of the standards; and (2) a
system to facilitate the timely revision,
implementation, and elimination of
standards regulations, as appropriate.

B. Regulatory Options

We considered the following
regulatory options:

1. Take no action;
2. Take the proposed action;
3. Eliminate all food standards;

4. Establish principles for assessing
standards (only); and

5. Establish principles for assessing
standards, but allow external parties to
administer those principles.

1. Option One: Take No Action

By convention, we treat the option of
taking no new regulatory action as the
base line for determining the costs and
benefits of the other options. Therefore,
we associate neither costs nor benefits
with this option. The consequences of
taking no action are reflected in the
costs and benefits of the other options.
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2. Option Two: Take the Proposed
Action

The proposed action has two primary
components: (1) The establishment of a
set of principles that we will use when
assessing food standards, and (2) a
statement of the system by which we
intend to revise, eliminate, or establish
standards in response to petitions
submitted by external parties or on our
own initiative.

a. Benefits. One benefit of establishing
a set of principles for assessing food
standards is that it simplifies our
assessment of standards. First, it
eliminates the need for us to develop
and explain the basis for accepting or
rejecting proposed changes to standards
in a piecemeal fashion. Establishing
principles ensures that we use a
consistent and systematic approach
when assessing standards.

A second benefit is that the principles
apprise external parties of the
framework we intend to use when
assessing standards, thereby reducing
the costs for external parties to petition
us to change standards. In the absence
of principles, external parties would
need to spend time reviewing past
rulemakings to piece together the factors
we consider relevant in assessing
standards. Also, in the absence of
established principles, external parties
may expend resources developing
petitions that we would be unable to
accept, and we would expend resources
evaluating such petitions. If the
principles allow external parties to
present more acceptable petitions, then
we will be able to act on the petitions
more quickly and make necessary
changes to the standards regulations
more quickly. This means that benefits
for consumers and industry will take
place more quickly than would
otherwise have been the case. A third
benefit is that establishing the set of
principles specified in this proposed
rule ensures that we assess standards
with respect to their ability to reduce
consumers’ search costs, while also
reducing the likelihood that standards
will impose unnecessary costs, or
reduce competition and thereby
increase prices.

The proposed rule would establish a
system by which we intend to revise,
eliminate, or establish standards in
response to petitions submitted by
external parties or on our own initiative
and would generate benefits by
encouraging external parties to submit
such petitions. External parties may
already submit such petitions, and we
already consider them. However, by
stating that such petitions will
henceforth be the primary means for

initiating changes to the standards’
regulations, we are making it clear to
interested parties that they should
submit petitions if they desire changes
in the standards, rather than wait for us
to act on our own initiative. The total
social costs of revising, eliminating, or
establishing standards are probably
lower if external parties participate in
the process than if they do not because
external parties are often in the best
position to identify problem areas. Such
a system also transfers some of the costs
that we currently bear in assessing
standards to private individuals and
groups, thereby allowing us to reallocate
our resources to issues that may have
greater public health significance, while
still allowing us to address standards
reform in a timely fashion. However,
this public health benefit is probably
small because we have been unable to
devote significant resources to standards
reform to date. We do not know the net
effect of this transfer on social costs
because private expenditures on
standards also displace activity
associated with social benefits. We have
insufficient information to quantify
these benefits. However, we will also
conduct cost-benefit, regulatory
flexibility, and other relevant analyses
for all proposed and final regulations
changing the standards regulations.

b. Costs. One of the potential costs of
establishing the proposed principles
results from the possibility that we
might finalize a set of principles that do
not maximize the net social benefits
from standards regulations. This could
generate costs because we will be
assessing the standards with respect to
those principles. If the principles in the
final rule do not maximize net social
benefits within the statutory framework
of food standards, then we might deny
some changes to the standards that
would have net social benefits, or might
accept some changes that would have
net social costs. However, we believe
that this potential cost is small because
we believe the principles as stated
maximize net social benefits, and
because we can revise the principles in
response to comments or in subsequent
rulemakings, if necessary.

A second potential cost of
establishing the proposed principles
results from the inherent limitations of
the approach to standards that we have
adopted in the proposed principles.
Under the proposed principles, a
standard must reflect the basic nature of
a food and its essential characteristics.

Standards may accommodate certain
variations of a food, provided those
variations preserve the basic nature of
the food and its essential characteristics.
For example, shredded, grated, or diced

forms of cheese would be permitted
because they do not alter the basic
nature of the food. However, this
restriction may also generate certain
costs. For example, if we did not require
that standards preserve the basic nature
of the food and its essential
characteristics, the information the
standards provide for consumers might
be reduced. Without such restrictions, a
particular standard might be able to
cover more diverse compositions of a
particular food under a single name and
thus address a greater variety of
consumer health and dietary needs and
preferences. Under this alternate
approach, a “cheese” could be made
with non-milk ingredients to be free of
lactose or milk protein, and “bread”
could be made using soy flour to
improve the protein composition of the
food. Under the proposed principles,
such variations of these foods would not
be permitted because they do not
preserve the basic nature of these foods
consistent with consumer expectations
and beliefs. Such foods, however, can be
marketed using nonstandardized names
(although we recognize that, in some
cases, having to market under a
nonstandardized name may be costly
and, therefore, may create a disincentive
to create such foods). To the extent the
proposed general principles lead to an
increase in the number of foods covered
by standards, the costs described here
and other costs associated with
standards will increase.

Another potential cost of establishing
a system to revise, eliminate, or
establish standards in response to
petitions submitted by external parties
is that the goals and interests of such
parties may differ from our goals. For
example, external parties that work for
for-profit entities will presumably
submit petitions only if they believe that
the changes requested in their petitions
will increase their profits by more than
the cost of preparing the petitions. Such
parties might request changes that raise
profits in a manner consistent with the
proposed principles, such as by
eliminating unnecessary or
inappropriate requirements, or in a
manner that is inconsistent with the
proposed principles, such as by
restricting competition or preventing the
introduction of new products or
technology. Similarly, external
nonprofit (or not-for-profit) groups also
may have incentives, such as increasing
their political visibility or funding, that
cause their goals to diverge from our
goals. In both cases, we think this cost
will probably be small for three reasons.
First, we will be able to identify
inappropriate recommendations during
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the petition review process because they
will be inconsistent with the proposed
principles. Second, we do not intend to
accept statements about consumer
beliefs or expectations for the purposes
of defining the basic nature of a food
without data or evidence supporting
such statements. Third, we will publish
proposed rules for any prospective
changes to the standards regulations.
Other interested parties will be able to
comment on those changes and help us
identify any inappropriate
recommendations that we may have
overlooked during our initial review of
the petition.

Another potential cost of establishing
a system that relies primarily on
petitions submitted by external parties
is that some standards that ought to be
revised, eliminated, or established may
be difficult for interested external
parties to identify as such. This is most
likely to be a problem for standards that
contain requirements that do not reflect
what most consumers believe is the
basic nature of those foods, but that also
do not generate significant costs for
industry. Such standards may increase
consumer search costs, inhibit the
introduction of new products, and
indirectly adversely affect consumer
health. However, the typical consumer
may have insufficient knowledge of the
existing standard or the effects of that
standard and thus not know to submit
a petition requesting changes to the
standard. A similar situation exists with
products that do not currently have a
standard, but for which a standard
would generate potential benefits for
consumers. Again, the typical consumer
may have insufficient information or
resources to submit a petition that
establishes the case for such a standard.
We expect these costs to be small for the
following two reasons: (1) Consumer
groups may have sufficient resources
and interest to investigate and submit
petitions that include information on
consumer expectations and beliefs in
cases in which individual consumers
would not, and (2) although we envision
that petitions will be the driving force
behind most changes in the standards
regulations, we may, in some cases,
continue to propose changes to the
standards regulations on our own
initiative. Finally, involving external
parties in the standards review process
would generate social costs if: (1) Those
parties would not have prepared
petitions in the absence of the proposed
action, (2) we would have assessed the
need for those changes on our own
initiative in the absence of the proposed
action, and (3) the costs of the external
parties are above and beyond the costs

we would have faced. Under these
conditions, this rule would cause
additional social resources to be
expended on making changes to the
standards regulations. These costs are
probably small because we have no
information suggesting that external
parties’ costs of submitting petitions is
significantly different from our costs of
investigating the need for comparable
changes in the regulations.

Based on the preceding discussion of
why we expect the social costs
associated with this rule to be small and
the benefits to be relatively substantial,
we believe that the benefits of
establishing the proposed principles
outweigh the costs.

c. Description of the affected industry.
FSIS regulations contain approximately
80 standards for meat and poultry
products. Most of these standards are for
heat-treated products; however, some
are for raw products (such as ground
beef, hamburger, and cuts of raw
poultry). Therefore, all processing
plants may produce at least one type of
standardized product. According to the
1999 Report of the Secretary of
Agriculture to the U.S. Congress, there
are 1,067 meat processing plants, 168
poultry processing plants, and 3,130
meat and poultry processing plants
(4,347 total processing plants). Most
standards are for heat-treated products.
Based on the 1997 Census of
Manufacturers information, there are
1,630 establishments producing readyto-
eat and partially heat-treated meat and
poultry products; FSIS used this
estimate in the proposed rule entitled
“Production of Processed Meat and
Poultry Products” (66 FR 12611). These
plants would produce heat-treated,
standardized meat and poultry
products.

FDA regulations contain over 280
food standards covering a variety of
different foods. Determining the exact
number of affected firms would be time
consuming and would not be justified
by the significance of that information
for this analysis. A significant
proportion of the 26,361 establishments
identified under the North American
Industry Classification System (NAICS)
classification “food manufacturing” in
the 1997 Economic Census probably
produce at least some products that are
governed by FDA food standards.

3. Option Three: Eliminate All Food
Standards

Another option would be to eliminate
or significantly reduce the number of
food standards. The benefit of
eliminating all food standards is that it
would also eliminate all of the social
costs potentially generated by those

standards. One such cost is our
expenditures, and the expenditures of
external parties, that are currently
devoted to analyzing, developing,
promulgating, modifying, and enforcing
standards. Other social costs that would
be eliminated include compliance costs,
indirect inhibition of new technologies,
and limitations on competition. Finally,
this option would eliminate the ability
of standards to perpetuate consumer
beliefs or expectations that may lead
some consumers to make product
choices that are less healthful than they
might otherwise make (a potential effect
that is significantly reduced by nutrient
content claim regulations).

The cost of eliminating all standards
is that many consumers would face
increased search costs because they
would lose the assurances provided by
standards that standardized products
exhibit the basic nature that those
consumers expect those products to
have. Although we could continue to
pursue the objective of maintaining the
accuracy of the information conveyed
by product names through regulations
against adulteration and misbranding,
enforcing those regulations would
require more agency resources, and
would generally be a less effective
method of pursuing that objective.
Another cost of eliminating Federal
standards is that the Federal
Government would no longer have a
reference point for negotiating
international food standards for the
purpose of facilitating international
trade with countries and organizations
of countries that maintain such
standards.

We have insufficient information to
quantify the costs and benefits of this
option or to compare them to those of
the proposed option. However, the
benefits of this option would be quite
similar to those of the proposed option
because the proposed principles will
eliminate or significantly reduce the
social costs associated with standards
regulation. However, as explained
previously, the expenditure, social,
search, and loss of reference point costs
of this option would probably be greater
than the same costs of the proposed
option. Therefore, this option would
probably lead to lower net benefits than
the proposed option.

4. Option Four: Establish Principles for
Assessing Standards (Only)

We could also establish the proposed
principles for assessing standards but
rely solely on our own resources to
develop proposals for changing the
standards regulations. The costs and
benefits of this option would be
generated solely by the establishment of
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the proposed principles, and would
correspond in type to the costs and
benefits we discussed for Option Two.
However, we believe this option would
have lower net benefits than Option
Two because it would result in fewer
petitions to establish, revise, or
eliminate food standards. If we do not
specify that we are relying on petitions
to initiate changes to food standards
regulations, some external parties may
wait for us to act on our own initiative.
Acting on our own initiative would
eliminate the benefit of transferring cost
to external parties because we would
have to allocate our limited resources
toward revising, eliminating, and
establishing new standards without the
aid of information from petitions.

5. Option Five: Establish Principles for
Assessing Standards, but Allow External
Parties to Administer Those Principles

A final option would be for us to
allow external parties to revise,
eliminate, and establish food standards
using the proposed principles. The
benefits and costs of the first component
of this option, establishing the proposed
principles, would be essentially the
same as the corresponding benefits and
costs discussed under Option Two.

The benefit of the second component
of this option, allowing external parties
to administer mandatory standards, is
that it would allow us to reallocate
resources to areas that may have greater
public health significance than
standards. This reallocation, and its
potential public health consequences,
would be greater than that discussed
under Option Two because under this
option we would not devote resources
to reviewing petitions, writing proposed
rules, reviewing public comments,
writing final rules, or enforcing final
rules.

One of the primary costs of allowing
external parties to administer standards
is that their objectives may diverge from
ours. This cost would be greater than
the similar cost discussed under Option
Two because under Option Five we
would transfer additional
responsibilities to external parties. For
example, although the proposed
principles provide general directions for
decisionmaking, they do not set forth in
detail all potentially relevant
considerations that might need to be
dealt with. Although we could produce
additional and more detailed principles,
we would probably not be able to
provide principles that are sufficiently
detailed to cover all potentially relevant
considerations and situations. Among
the issues on which we might need to
provide additional information to
external parties would be the following:

(1) Evaluating data on consumer
perceptions and beliefs, or on scientific
or technical issues, (2) soliciting and
analyzing comments from consumers
and other interested parties, (3)
adjudicating conflicts between interest
groups, (4) analyzing the costs and
benefits of proposed changes, (5)
addressing the impact of changes on
small entities, and (6) assessing the
impact of changes on international
trade. Providing this type of additional
and more detailed information would
also generate costs, which would reduce
the benefits of this option. In addition,
if we administer the standards, then
there may be situations in which it
would be apparent to us that we need
to revise the principles. External parties
may not have a sufficient appreciation
of the overall objectives of standards to
recognize such situations.

It should also be noted that this

option is not legally feasible at this time:

legislative action would be needed to
amend the act, FMIA, and PPIA in order
for external parties to develop standards
having the force of law. Without such
changes, standards established by
external parties would be voluntary.

Allowing external parties to
administer voluntary standards could
lead to benefits similar to those of
allowing them to administer mandatory
standards if the voluntary standards
were combined with a voluntary
labeling system under which firms that
produce products meeting the voluntary
standard could communicate that fact to
consumers. Setting aside the issue of the
benefits of the proposed principles,
which we have already discussed, the
benefit of establishing a system in
which external parties would
administer voluntary standards is that
such a system would essentially
eliminate compliance costs for industry
because firms would not participate in
the voluntary system unless doing so
generated net profits. Although a system
in which external parties would
administer voluntary standards would
ensure that any activity that firms take
to comply with such standards would
not generate net social costs (assuming
no market failures), it would not
eliminate the private costs associated
with that activity. In addition, voluntary
standards might eliminate some of the
potential social costs of mandatory
standards in that they would
accommodate at least some degree of
consumer variability by allowing
standards to be used by those
consumers who share the same beliefs
about the basic nature of the relevant
products as expressed in the standards,
and ignored by those who do not.

The social cost generated by
establishing a system by which external
parties would administer voluntary
standards would be the loss of some of
the benefits currently generated by
mandatory standards. The benefits of
voluntary standards are likely to be
lower than the benefits of mandatory
standards for the following four reasons:
(1) Consumers who find the voluntary
standards useful would need to spend at
least some time distinguishing
standardized products from
nonstandardized products, so any
reduction in search costs from voluntary
standards would be less than that
generated by mandatory standards; (2)
external groups would probably not be
able to enforce voluntary standards to
the same degree that we can enforce
mandatory standards, so standardized
designations may become unreliable; (3)
voluntary standards would not provide
a useful reference point for negotiating
international food standards for the
purposes of facilitating international
trade with countries and organizations
of countries that maintain such
standards; and (4) in order for
consumers to know whether the
information conveyed via voluntary
standards is valuable for them, they
would need to develop some
understanding of the standards. The
costs associated with this activity might
be quite high for some consumers.

We do not have sufficient information
to quantify the costs and benefits of this
option or to compare them to those of
the proposed option. However, based on
the preceding discussion, this option is
unlikely to lead to higher net benefits
than the proposed option.

6. Summary

For the reasons discussed previously,
we believe that taking the proposed
action will generate net social benefits,
and also that the social costs of taking
the proposed action are likely to be
small. We found that most of the other
options were likely to have lower net
benefits because they had lower
benefits, higher costs, or both.

V. Regulatory Flexibility Analysis

We have examined the economic
implications of this proposed rule as
required by the Regulatory Flexibility
Act (5 U.S.C. 601-612). If arule has a
significant economic impact on a
substantial number of small entities, the
Regulatory Flexibility Act requires us to
analyze regulatory options that would
lessen the economic effect of the rule on
small entities. We have made an initial
determination that this proposed rule
will not have a significant impact on a
substantial number of small entities.
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Under the proposed rule, small
entities would only incur direct
compliance costs when they decide to
voluntarily submit a petition using the
general principles. These entities would
only submit a petition when it is clear
that the benefits generated from
submitting the petition outweigh the
costs of developing and submitting one.
However, this proposed rule could
generate costs other than direct
compliance costs to the extent that it
encouraged external parties to submit
petitions, and thereby increased the
number of proposed changes to
standards that small entities may wish
to analyze.

Although this decision would also be
voluntary, the competitive position of
small entities could be impaired if they
did not undertake this activity and other
external parties attempted to use
standards reform to gain a competitive
advantage. However, this impact would
probably be minimal because: (1) It
would be difficult or impossible for
external parties to misuse standards
reform because requested changes
would need to conform to the principles
set forth in this proposed rule, (2) we
intend to consider evidence of
consensus within affected industries,
including small businesses when
making our decisions in regard to
requested changes, (3) we do not intend
to accept statements about consumer
beliefs or expectations about the basic
nature of a food without data or
evidence supporting such statements,
and (4) we intend to analyze the impacts
on small entities of any proposed
changes to the standards regulations.

With respect to the number of affected
firms that are small entities, the 1999
Report of the Secretary of Agriculture to
the U.S. Congress identifies 1,067 meat
processing plants, 168 poultry
processing plants, and 3,130 meat and
poultry processing plants (4,347 total).
The majority of these establishments
would qualify as small businesses under
the Small Business Administration
definition of a small business. All of
these plants may produce at least one
type of standardized product because
there are both raw and heattreated
standardized products. However, most
of the standards are for heattreated
products. FSIS estimates that there are
approximately 1,485 small
establishments producing ready-to-eat
or heat-treated products, and many of
these products are standardized
products. This number is based on data
from the 1997 Census of Manufacturers.
FSIS used this data to estimate the
number of small businesses that would
be affected by the proposed rule on
performance standards for the

production of processed meat and
poultry products, published in the
Federal Register of February 27, 2001
(66 FR 12590). In addition, there are
approximately 26,361 establishments
identified in the 1997 Economic Census
as belonging to the NAICS classification
“food manufacturing.” All of these
establishments may produce at least
some products that are governed by
FDA food standards. The vast majority
of these establishments would qualify as
small businesses under the Small
Business Administration definition of a
small business.

VI. Executive Order 12988: Civil Justice
Reform

FSIS: This proposed rule has been
reviewed under Executive Order 12988,
Civil Justice Reform. States and local
jurisdictions are pre-empted by the
FMIA and the PPIA from imposing any
marking, labeling, packaging, or
ingredient requirements on federally
inspected meat and poultry products
that are in addition to, or different than,
those imposed under the FMIA or the
PPIA. However, States and local
jurisdictions may exercise concurrent
jurisdiction over meat and poultry
products that are outside official
establishments for the purpose of
preventing the distribution of meat and
poultry products that are misbranded or
adulterated under the FMIA or PPIA, or,
in the case of imported articles, which
are not at such an establishment, after
their entry into the United States.

The proposed rule is not intended to
have retroactive effect. If this proposed
rule is adopted, administrative
proceedings will not be required before
parties may file suit in court challenging
this rule. However, the administrative
procedures specified in 9 CFR 306.5 and
381.35 must be exhausted before there
is any judicial challenge of the
application of the proposed rule, if the
challenge involves any decision of an
FSIS employee relating to inspection
services provided under the FMIA and
PPIA. 65

VII. Executive Order 13132: Federalism

FSIS: Executive Order 13132,
“Federalism,” requires that agencies
assess the federalism implications of
their policy statements and actions, i.e.,
the effects of those statements and
actions on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. The FMIA and the
PPIA pre-empt State and local laws in
regard to the manufacture and
distribution of meat and poultry

products in interstate or foreign
commerce. Therefore, FSIS policy
statements and actions affect federalism
within the context of these statutory
pre-emptions.

States and local jurisdictions are pre-
empted by the FMIA and PPIA from
imposing any marking, labeling,
packaging, or ingredient requirements
on federally inspected meat and poultry
products that are in addition to, or
different than, those imposed under the
FMIA and the PPIA. States and local
jurisdictions may, however, exercise
concurrent jurisdiction over meat and
poultry products that are within their
jurisdiction and outside official
establishments for the purpose of
preventing the distribution of meat and
poultry products that are misbranded or
adulterated under the FMIA and PPIA,
or, in the case of imported articles, that
are not at such an establishment, after
their entry into the United States.

However, under section 301 of the
FMIA and section 5 of the PPIA, a State
may administer a State meat and poultry
inspection program provided that it has
developed and is effectively enforcing
State meat and poultry inspection
requirements at least equal to those
imposed under titles I and IV of the
FMIA and sections 1 to 4, 6 to 10, and
12 to 22 of the PPIA. These titles
contemplate continuous ongoing
programs. When a State can no longer
effectively enforce meat and poultry
inspection requirements at least equal to
Federal requirements, it must be
“designated” by the Secretary of
Agriculture and all plants within that
State must operate under Federal
inspection. When FSIS revises its meat
and poultry inspection requirements,
States that administer their own
inspection programs may be affected,
since they must continue to enforce
requirements at least equal to those of
FSIS. To minimize any additional costs
States must incur to modify their
inspection programs, FSIS grants the
States significant flexibility under the
‘equal to’ provisions of the FMIA and
PPIA. Further, States are eligible to
receive up to 50 percent Federal
matching funds to cover the costs of
their inspection program.

FDA: FDA has analyzed this proposed
rule in accordance with the principles
set forth in Executive Order 13132. FDA
has concluded that this proposed rule
does not contain policies that have
federalism implications as defined in
the order and, consequently, a
federalism summary impact statement is
not required. FDA is interested in
comments from elected State and local
government officials and others on: (1)
The need for the proposed guiding



Federal Register/Vol. 70, No. 97/Friday, May 20, 2005/Proposed Rules

29231

principles rule to modernize food
standards; (2) the proposed guiding
principles’ provisions; and (3) any other
issues raised by this proposed rule that
possibly affect State laws and
authorities.

VIIL. Environmental Impact

FSIS: FSIS has been granted a
categorical exclusion from the National
Environmental Policy Act (42 U.S.C.
4321 et seq. ) requirements by USDA
regulations (7 CFR 1b. 4) unless the
Administrator of FSIS determines that
such an action may have a significant
environmental effect. FSIS has
determined that this rule would not
have a significant environmental effect.

FDA: FDA has determined under 21
CFR 25.30(h) that its part of this action
is of a type that does not individually
or cumulatively have a significant effect
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

IX. Paperwork Reduction Act of 1995

FSIS:

Title: General Principles and Food
Standards Modernization.

Type of Collection: New.

Abstract: FSIS is proposing to
establish a set of general principles for
food standards. The proposed general
principles will specify the criteria that
the agencies will use in considering
whether a petition to establish, revise,
or eliminate a food standard will be the
basis for a proposed rule. Under this
rule, petitions to establish, revise, or
eliminate a standard should include a
comprehensive statement that explains
how the proposed new or revised
standard conforms to the general
principles or how the standard
proposed to be eliminated does not
conform to the general principles.

Estimate of burden: FSIS estimates
that developing a petition to establish,
revise, or eliminate a food standard that
conforms to the general principles and
developing the comprehensive
statement that explains how the new or
revised standard conforms to the general
principles or how the standard
proposed to be eliminated does not
conform to the general principles will
take an average of 40 hours.

Respondents: Manufacturers of meat
and poultry products, trade
organizations, consumer organizations,
or unaffiliated individuals.

Estimated number of respondents: 6.

Estimated number of responses per
respondent: 1.

Estimated total annual burden on
respondents: 240 hours.

Copies of this information collection
assessment can be obtained from John
O’Connell, Paperwork Reduction Act
Coordinator, Food Safety and Inspection
Service, USDA, 112 Annex, 300 12th St.
SW., Washington, DC 20250. Comments
are invited on: (1) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Comments may be sent to John
O’Connell, see address above, and the
Desk Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20253. Comments are
requested by July 19, 2005. To be most
effective, comments should be sent to
the Office of Management and Budget
(OMB) within 30 days of the publication
date.

FSIS is committed to compliance with
the Government Paperwork Elimination
Act (GPEA), which requires Government
agencies, in general, to provide the
public the option of submitting
information or transacting business
electronically to the maximum extent
possible.

FDA:

This proposed rule contains
information provisions that are subject
to review by OMB under the Paperwork
Reduction act of 1995 (44 U.S.C. 3501—
3520). A description of these provisions
is given below with an estimate of the
annual reporting burden. Included in
the estimate is the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing each collection of
information.

FDA invites comments on the
following topics: (1) Whether the
proposed collection of information is
necessary for the proper performance of
FDA'’s functions, including whether the
information will have practical utility;
(2) the accuracy of FDA’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;

(3) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques,
when appropriate, and other forms of
information technology.

Title: Food Standards; General
Principles and Food Standards
Modernization

Description: This proposed rule
would amend 21 CFR 130.5 to establish
a list of 13 general principles that we
would use when establishing, revising,
or eliminating standards of identity. We
wish to establish these principles to
ensure that we apply consistent criteria
when evaluating petitions relating to
standards and to communicate these
criteria to potential petitioners. Under
this proposed rule, parties who petition
us to establish a new standard or to
revise an existing standard would need
to provide a comprehensive statement
explaining how the requested new
standard or the requested revision is
consistent with each of the relevant
general principles, while parties who
petition us to eliminate a standard
would need to provide a comprehensive
statement explaining how the standard
to be eliminated is inconsistent with
any one of the first four principles. In
addition, we encourage but do not
require parties who petition us to revise
a standard in any way to analyze the
entire existing standard with respect to
all of the general principles and to
petition us to make all of the revisions
that such an analysis might suggest.

Description of Respondents:
Individual businesses and industry
trade groups will probably generate
most of the petitions. In addition,
consumer advocacy groups might
submit petitions, and we might also
receive petitions from private
individuals.

Burden:

Hour Burden Estimate

In table 1 of this document, we
present an estimate of the total annual
hourly burden for the proposed
information collection requirements for
petitions that seek to establish new
standards or revise existing standards.
The time and cost will vary
considerably depending on the nature of
the suggested changes in food standards,
the nature and complexity of the
standards involved, and the existing
information that can be brought to bear
on the relevant issues. The burden
hours in table 1 of this document
include only that portion of the
compliance burden that goes beyond the
burden associated with the general
requirements that apply to all citizen
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petitions under 21 CFR 10.30, because standards. Therefore, we have based our number of petitions. Therefore, we
only that portion represents a new burden estimates on those types of assume that we will continue to receive
information collection. The burden petitions. We received 10 petitions from  three petitions per year. In addition, we
would be lower for petitions that seek 2000 through 2004, or approximately assume that each respondent will

to eliminate existing standards. three petitions per year. The proposed probably only submit one petition per
However, the comments that we rule might either increase or decrease year. Therefore, we estimate three
received on the ANPRM suggest that the number of petitions. However, we respondents per year with an annual
most petitions would involve revising do not have sufficient information to

existing standards or creating new estimate a change in the expected

TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN!

frequency of one response per year.

: Annual Frequency per | Total Annual Re- Hours per
21 CFR Section No. of Respondents Response sponses Response Total Hours
130.5(b) 3 1 3 136 408

1There are no capital costs or operating and maintenance costs associated with this collection of information.

In table 2 of this document, we list the would simply need to compile existing  firms will probably submit most

various information collection activities information for the comprehensive petitions. Therefore, we have assumed
and burden hours that we used to statement that shows consistency with average burdens near the low end of the
estimate the total hours per response the relevant general principles. estimated ranges. We estimate that the
that we present in table 1 of this However, smaller firms, industry and total annual hourly burden associated
document. In some cases, we present consumer groups, and private with this information collection would
our burden estimate in terms of arange  individuals may not otherwise be 264 to 1,512 hours. Within this range,

and average. The range reflects the fact ~ undertake the activity required for the
that large firms probably do much of the comprehensive statement. Therefore,
required activity as a normal part of the burden for these entities could be

product development. These firms significantly higher. We expect large hours.

TABLE 2.—AVERAGE HOURLY BURDEN OF INFORMATION COLLECTION ACTIVITIES PER PETITION

we estimate that the average total
annual hourly burden would be 408

Information Collection Activity

Average Hours

(1) Legal, technical, and scientific interpretation of new information collection requirements (all principles): 8
hours.

(2) Social scientific analysis of consumer surveys, focus groups, or market data, or scientific and technical
analysis of restaurant menus or food formulary compilations to demonstrate or infer consumer expectations
and beliefs relating to product identity, the relationship of observable and non-observable product attributes
to product identity, the relationship of product uniformity to product identity, the significance of the order of
terms in the name of the food (if the new or revised standard involves a newly standardized product name
containing more than one term), and consumer valuation of observable and non-observable product at-
tributes and product uniformity (Principles 1 to 4, 6, 7, and 12): 8 to 320 hours, average 40 hours.

40

(3) Plain English editorial review to produce language that is clear, easily understood, simple, and easy to use
(Principles 5 and 8): 4 hours.

(4) Technical and scientific evaluation of whether the new or revised standard permits the maximum level of
flexibility in terms of food technology subject to considerations of consumer expectations, nutritional quality,
and safety, including an analysis of other suitable alternative manufacturing processes. We estimate the
cost of generating or compiling of some of the necessary information on consumer expectations under an-
other activity. The new elements for this activity include the safety and nutritional quality review and the in-
vestigation of the impact of flexibility in terms of food technology on product attributes that are related to
consumer expectations. Burden: 16 to 120 hours, average 32 hours.

32

(5) Legal and scientific analysis of whether petitioners have described any ingredients featuring in the new
standard or revised standard as broadly and generically as possible (Principle 6): 8 hours.

(6) Legal, scientific, and technical analysis of relevant Codex standards and preparation of a rationale for any
differences between Codex standards and the new or revised standards (Principle 7). In general, the ration-
ale for any differences will probably involve referencing consumer expectations and beliefs. We estimate the
burden of compiling or generating that information under Activity 2. Burden: 8 hours.

(7) Legal, scientific, and technical review of other food standards to establish that the new or revised standard
is consistent with existing FDA food standards (Principles 8 and 11): 8 hours.

(8) Legal, scientific, and technical analysis of ingredient technology, manufacturing processes, and food com-
position to eliminate unnecessary details (Principle 8): 8 hours.
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TABLE 2.—AVERAGE HOURLY BURDEN OF INFORMATION COLLECTION ACTIVITIES PER PETITION—Continued

Information Collection Activity

Average Hours

(9) Scientific and technical review to demonstrate that the new or revised standard allows for variation in the

physical attributes of the food (Principle 9): 8 hours.

(10) Legal and scientific review of existing labeling and ingredient regulations to establish that the new or re-

vised standard is consistent with those regulations (Principle 11): 8 hours.

(11) Scientific review of existing food standards and current scientific nomenclature reference works to estab-
lish if the names of ingredients and functional use categories in new and revised standards are consistent
with those used in other food standards and with current scientific nomenclature (Principle 13). Petitioners
could review of ingredient names and functional use categories in other food standards as part of the gen-
eral review of those standards under Activity 8. However, the review of nomenclature reference works would

be an additional activity. Burden: 4 hours

Total Time Burden

136

In compliance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)), we have submitted the
information collection provisions of this
proposed rule to OMB for review.
Interested persons are requested to fax
comments regarding information
collection by June 20, 2005 to the Office
of Information and Regulatory Affairs,
OMB, Attn: Fumie Yokota, Desk Officer,
FDA, Fax 202—-395—-6974.

X. Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that the public and in particular
minorities, women, and persons with
disabilities, are aware of this proposed
rule, FSIS will announce it online
through the FSIS Web page located at
http://www.fsis.usda.gov/
regulations_& _policies/
2005_Proposed_Rules_Index/index.asp.

The Regulations.gov Web site is the
central online rulemaking portal of the
U.S. Government. It is being offered as
a public service to increase participation
in the Federal Government’s regulatory
activities. FSIS participates in
Regulations.gov and will accept
comments on documents published on
the site. The site allows visitors to
search by keyword or department or
agency for rulemakings that allow for
public comment. Each entry provides a
quick link to a comment form so that
visitors can type in their comments and
submit them to FSIS. The Web site is
located at http://www.regulations.gov/.

FSIS also will make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, recalls, and other
types of information that could affect or
would be of interest to our constituents
and stakeholders. The update is

communicated via Listserv, a free e-mail
subscription service consisting of
industry, trade, and farm groups,
consumer interest groups, allied health
professionals, scientific professionals,
and other individuals who have
requested to be included. The update
also is available on the FSIS Web page.
Through Listserv and the Web page,
FSIS is able to provide information to a
much broader, more diverse audience.

In addition, FSIS offers an e-mail
subscription service which provides an
automatic and customized notification
when popular pages are updated,
including Federal Register publications
and related documents. This service is
available at http://www.fsis.usda.gov/
news_and_events/email_subscription/
and allows FSIS customers to sign up
for subscription options across eight
categories. Options range from recalls to
export information to regulations,
directives and notices. Customers can
add or delete subscriptions themselves
and have the option to password protect
their account.

XI. Comments

FSIS: See information under DATES,
and ADDRESSES, and section X of this
document.

FDA: Interested persons may submit
to the Division of Dockets Management
(see ADDRESSES) written or electronic
comments regarding this document.
Submit a single copy of electronic
comments or two paper copies of any
mailed comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

XII. References

The following references have been
placed on display in the Division of

Dockets Management (see ADDRESSES)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. CFSAN/FSIS, Memo on standards focus
groups, May 30, 2001.

2. Cates, S.C., Consumer Attitudes Toward
Potential Changes in Food Standards of
Identity, volume 1: Final Report to the FDA,
September 2000.

List of Subjects

9 CFR Part 410

Food grades and standards, Food
labeling, Frozen foods, Meat inspection,
Oils and fats, Poultry and poultry
products.

21 CFR Part 130

Food additives, Food grades and
standards.
DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service
9 CFR Chapter III
Authority and Issuance
m For the reasons discussed in the
preamble, FSIS is proposing to amend
chapter III of title 9 of the Code of Federal
Regulations by adding new part 410 to
subchapter E to read as follows:

PART 410—PRODUCT COMPOSITION

Authority: 21 U.S.C. 601-695; 21 U.S.C
451-472; 7 CFR 2.18, 2.53; 7 U.S.C. 2219(a).

§410.1 Procedure for establishing,
revising, or eliminating a food standard.

(a) A food standard proposed in a
petition to establish a new food
standard in part 319 or part 381, subpart
P, of this chapter must be consistent
with all of the following general
principles that apply to the new
standard. Any revision to a food
standard proposed in a petition to revise
an existing food standard in part 319 or
part 381, subpart P, of this chapter must
be consistent with all of the following
general principles that apply to the
proposed revision to the existing
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standard. The agency will consider a
petition that proposes eliminating a
food standard if it is demonstrated that
the current food standard is not
consistent with any one of the general
principles in paragraphs (a)(1) through
(a)(4) of this section.

(1) The food standard should protect
the public.

(2) The food standard should describe
the basic nature of the food to ensure
that consumers are not misled by the
name of the food and to meet
consumers’ expectations of product
characteristics and uniformity.

(3) The food standard should reflect
the essential characteristics of the food.
The essential characteristics of a food
are those that define or distinguish a
food or describe the distinctive
properties of a food. The essential
characteristics of a food may contribute
to achieving the food’s basic nature or
may reflect relevant consumer
expectations of a food product. For
example, foods may be defined or
distinguished by their ingredients,
compositional characteristics, physical
characteristics, nutrient levels, or the
manner in which they are produced.

(4) The food standard should ensure
that the food does not appear to be
better or of a greater value than it is. The
food standard may be used as a vehicle
to improve the overall nutritional
quality of the food supply.

(5) The food standard should contain
clear and easily understood
requirements to facilitate compliance by
food manufacturers.

(6) The food standard should permit
maximum flexibility in the food
technology used to prepare the
standardized food so long as that
technology does not alter the basic
nature or essential characteristics, or
adversely affect the nutritional quality
or safety, of the food. The food standard
should provide for any suitable,
alternative manufacturing process that
accomplishes the desired effect, and
should describe ingredients as broadly
and generically as feasible.

(7) The food standard should be
harmonized with international food
standards to the extent feasible. If the
food standard is different from the
requirements in a Codex standard for
the same food, the petition should
specify the reasons for these differences.

(8) The food standard provisions
should be simple, easy to use, and
consistent among all standards. Food
standards should include only those
elements that are necessary to define the
basic nature and essential
characteristics of a particular food, and
any unnecessary details should be
eliminated.

(9) The food standard should allow
for variations in the physical attributes
of the food. Where necessary to provide
for specific variations in the physical
attributes of a food within the food
standard, the variations should be
consolidated into a single food standard.

(10) Whenever possible, general
requirements that pertain to multiple
food standards of a commodity group
should be incorporated into general
regulatory provisions that address the
commodity group.

(11) Any proposed new or revised
food standard should take into account
whether there are labeling or ingredient
regulations in this chapter that are
affected by, or that cover, the new or
revised food standard, so that any
requirements in the standard are
consistent with labeling or ingredient
regulations.

(12) The food standard should
provide the terms that can be used to
name a food and should allow such
terms to be used in any order that is not
misleading to consumers.

(13) Names of ingredients and
functional use categories in a food
standard should be consistent with
other food standards in part 319 or part
381, subpart P, of this chapter, and
relevant regulations in § 424.21 of this
chapter, and, when appropriate,
incorporate current scientific
nomenclature.

(14) The food standard should be
based on the finished product.

(15) The food standard should
identify whether the product is ready-
to-eat or not ready-to-eat.

(b) A petition to establish a new food
standard should include a
comprehensive statement that explains
how the proposed new standard
conforms to the general principles that
apply to the new standard. A petition to
revise an existing food standard should
include a comprehensive statement that
explains how the proposed revision to
the existing standard conforms to the
general principles that apply to the
proposed revision. A petition to
eliminate a food standard should
include a comprehensive statement that
explains how the standard proposed to
be eliminated does not conform to any
one of the general principles in
paragraphs (a)(1) through (a)(4) of this
section.

(c) A petition that proposes the
establishment or revision of a food
standard in part 319 or part 381, subpart
P, of this chapter, that is not consistent
with the applicable general principles
listed under paragraph (a) of this section
will be denied, and the petitioner will
be notified as to the reason for the
denial. A petition that proposes the

elimination of a food standard in part
319 or part 381, subpart P, of this
chapter that does not demonstrate that
the food standard is inconsistent with
any one of the general principles listed
under paragraphs (a)(1) through (a)(4) of
this section will be denied, and the
petitioner will be notified as to the
reason for the denial.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Chapter I

Authority and Issuance

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
part 130 of chapter I of title 21 of the
Code of Federal Regulations be amended
as follows:

PART 130—FOOD STANDARDS:
GENERAL

m 1. The authority citation for 21 CFR
part 130 continues to read as follows:

Authority: 21 U.S.C. 321, 336, 341, 343,
371.
m 2. Section 130.5 is amended by
revising the section head and paragraph
(b), redesignating paragraphs (c) and (d)
as paragraphs (e) and (f), respectively,
and adding new paragraphs (c) and (d) to
read as follows:

§130.5 Procedure for establishing,
revising, or eliminating a food standard.
* * * * *

(b) A food standard proposed in a
petition to establish a new food
standard in parts 130 to 169 of this
chapter must be consistent with all of
the following general principles that
apply to the new standard. Any revision
to a food standard proposed in a
petition to revise an existing food
standard in parts 130 to 169 of this
chapter must be consistent with all of
the following general principles that
apply to the proposed revision to the
existing standard. The Food and Drug
Administration will consider a petition
that proposes eliminating a food
standard if it is demonstrated that the
current food standard is not consistent
with any one of the general principles
in paragraphs (b)(1) through (b)(4) of
this section.

(1) The food standard should promote
honesty and fair dealing in the interest
of consumers.

(2) The food standard should describe
the basic nature of the food to ensure
that consumers are not misled by the
name of the food and to meet
consumers’ expectations of product
characteristics and uniformity.
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(3) The food standard should reflect
the essential characteristics of the food.
The essential characteristics of a food
are those that define or distinguish a
food or describe the distinctive
properties of a food. The essential
characteristics of a food may contribute
to achieving the food’s basic nature or
may reflect relevant consumer
expectations of a food product. For
example, foods may be defined or
distinguished by their ingredients,
compositional characteristics, physical
characteristics, nutrient levels, or the
manner in which they are produced.

(4) The food standard should ensure
that the food does not appear to be
better or of a greater value than it is. The
food standard may be used as a vehicle
to improve the overall nutritional
quality of the food supply.

(5) The food standard should contain
clear and easily understood
requirements to facilitate compliance by
food manufacturers.

(6) The food standard should permit
maximum flexibility in the technology
used to prepare the standardized food so
long as that technology does not alter
the basic nature or essential
characteristics, or adversely affect the
nutritional quality or safety, of the food.
The food standard should provide for
any suitable, alternative manufacturing
process that accomplishes the desired
effect, and should describe ingredients
as broadly and generically as feasible.

(7) Consistent with § 130.6 of this
chapter, the food standard should be
harmonized with international food
standards to the extent feasible. If the
food standard is different from the
requirements in a Codex standard for
the same food, the petition should
specify the reasons for these differences.

(8) The food standard provisions
should be simple, easy to use, and
consistent among all food standards.
Food standards should include only
those elements that are necessary to
define the basic nature and essential
characteristics of a particular food, and
any unnecessary details should be
eliminated.

(9) The food standard should allow
for variations in the physical attributes
of the food. Where necessary to provide
for specific variations in the physical
attributes of a food within the food
standard, the variations should be
consolidated into a single food standard.

(10) Whenever possible, general
requirements that pertain to multiple
food standards of a commodity group
should be incorporated into general
regulatory provisions that address the
commodity group.

(11) The food standard should take
into account any other relevant

regulations in this chapter. For example,
a proposed new or revised food
standard should be consistent with
common or usual name regulations for
related commodities or products.
Further, any specific requirements for
foods intended for further
manufacturing should be incorporated
within the reference food standard
rather than being provided as a separate
food standard.

(12) The food standard should
provide the terms that can be used to
name a food and should allow such
terms to be used in any order that is not
misleading to consumers.

(13) Names of ingredients and
functional use categories in a food
standard should be consistent with
other food standards and relevant
regulations in this chapter, and, when
appropriate, incorporate current
scientific nomenclature.

(c) As part of the Statement of
Grounds required by section § 10.30 of
this chapter, a petition to establish a
new food standard should include a
comprehensive statement that explains
how the proposed new standard
conforms to the general principles that
apply to the new standard. A petition to
revise an existing food standard should
include a comprehensive statement that
explains how the proposed revision to
the existing standard conforms to the
general principles that apply to the
proposed revision. A petition to
eliminate a food standard should
include a comprehensive statement that
explains how the standard proposed to
be eliminated does not conform to any
one of the general principles in
paragraphs (b)(1) through (b)(4) of this
section.

(d) A petition that proposes the
establishment or revision of a food
standard that is not consistent with the
applicable general principles listed
under paragraph (b) of this section will
be denied, and the petitioner will be
notified as to the reason for the denial.
A petition that proposes the elimination
of a food standard that does not
demonstrate that the food standard is
inconsistent with any one of the general
principles listed under paragraphs (b)(1)
through (b)(4) of this section will be
denied, and the petitioner will be
notified as to the reason for the denial.

* % % % %

Dated: April 14, 2005.
Barbara J. Masters,
Acting Administrator, FSIS.

Dated: April 8, 2005.
Lester M. Crawford,
Acting Commissioner of Food and Drugs.
[FR Doc. 05-9958 Filed 5-17—-05; 11:25 am)]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD09-05-010]
RIN 1625-AA00

Safety Zone; Waters of Milwaukee
Harbor, Milwaukee, WI

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
implement a temporary safety zone for
the TCF Bank Milwaukee Air Expo. This
safety zone is necessary to safeguard the
public from the hazards associated with
air shows. This proposed rule would
restrict vessel traffic from a portion of
Lake Michigan near Milwaukee Harbor
unless authorized by the Captain of the
Port Milwaukee or designated
representative.

DATES: Comments and related material
must reach the Coast Guard on or before
June 20, 2005.

ADDRESSES: You may mail comments
and related material to Commanding
Officer, U.S. Coast Guard Marine Safety
Office Milwaukee (CGD09-05-010),
2420 South Lincoln Memorial Drive,
Milwaukee, Wisconsin 53207. Marine
Safety Office (MSO) Milwaukee
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
MSO Milwaukee between 7 a.m. and
3:30 p.m.(local), Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Marine Science Technician Chief
Millsap, U.S. Coast Guard MSO
Milwaukee, at (414) 747-7155.

SUPPLEMENTARY INFORMATION:
Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
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do so, please include your name and
address, identify the docket number for
this rulemaking (CGD09-05-010),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 872 by 11 inches,
suitable for copying. If you would like
to know that they reached us, please
enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to MSO
Milwaukee at the address under
ADDRESSES explaining why one would
be beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

This safety zone is necessary to
protect the public from the hazards
associated with air shows. Due to the
high profile nature and extensive
publicity associated with this event, the
Captain of the Port (COTP) expects a
large number of spectators in confined
areas adjacent to and on Lake Michigan.
As such, the COTP is proposing to
establish a safety zone in Milwaukee
Harbor from July 14 through July 17,
2005. The safety zone would be
enforced from 1 p.m. until 4:30 p.m.
each day and would ensure the safety of
both participants and spectators in these
areas.

The combination of large numbers of
inexperienced recreational boaters,
congested waterways, boaters crossing
commercially transited waterways, and
low flying aircraft could easily result in
serious injuries or fatalities.

This notice of proposed rulemaking
comment period allows the public an
opportunity to comment on the
proposed safety zone, allowing the
Coast Guard to evaluate the proposed
zone’s affects and consider
modifications.

Discussion of Proposed Rule

The Coast Guard is proposing a safety
zone in Milwaukee Harbor, Milwaukee,
Wisconsin from July 14 through July 17,
2005. The safety zone would be
enforced from 1 p.m. until 4:30 p.m.
each day and would ensure the safety of
both participants and spectators in these
areas.

The Coast Guard will notify the
public in advance by way of the Ninth
Coast Guard District Local Notice to
Mariners, the Broadcast Notice to
Mariners, and, for those who request it,
from MSO Milwaukee, by facsimile
(fax).

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

This determination is based upon the
size and location of the safety zone
within the waterway. Recreational
vessels may transit through the safety
zone with permission from the COTP
Milwaukee or his designated on-scene
patrol commander.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This safety zone would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: The safety zone
would be enforced for only a few hours
per day on each day of the event and
vessel traffic can safely pass outside of
the proposed safety zone during the
event. Before the effective period, we
would issue maritime advisories widely
available to users of the lake.

If you think your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,

please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact MSO
Milwaukee (see ADDRESSES). The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
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Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
We invite your comments on how this
proposed rule might impact tribal
government, even if that impact may not
constitute a “tribal implication” under
that Order.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management

systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-43701), and
have made a preliminary determination
that there are no factors in this case that
would limit the use of a categorical
exclusion under section 2.B.2 of the
Instruction. Therefore, we believe that
this rule should be categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction, from further
environmental documentation.

A preliminary “Environmental
Analysis Check List” is available in the
docket where indicated under
ADDRESSES. Comments on this section
will be considered before we make the
final decision on whether to
categorically exclude this rule from
further environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04-1, 6.04—6 and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.

2. From 1 p.m. on July 14, 2005,
through 4:30 p.m. on July 17, 2005, add
temporary § 165.T09-010 to read as
follows:

§165.T09-010 Safety Zone; Waters of
Milwaukee Harbor, Milwaukee, Wisconsin.
(a) Location. The safety zone includes
all waters encompassed by the following
coordinates: starting at 43°01.606" N,
087°53.041” W; then northeast to
43°03.335’ N, 087°51.679” W; then
northwest to 43°03.583’ N, 087°52.265’
W; then going southwest to 43°01.856’
N, 087°53.632" W; then returning back
to point of origin, located in Milwaukee
Harbor. These coordinates are based
upon North American Datum 1983.

(b) Enforcement period. This safety
zone will be enforced from 1 p.m. to
4:30 p.m. each day from July 14, 2005,
through July 17, 2005. The Captain of
the Port Milwaukee or the on scene
Patrol Commander may terminate this
event at anytime.

(c) Regulations. In accordance with
the general regulations in Section
165.23 of this part, entry into this zone
is subject to the following requirements:

(1) This safety zone is closed to all
marine traffic, except as may be
permitted by the Captain of the Port or
his duly appointed representative.

(2) The “duly appointed
representative” of the Captain of the
Port is any Coast Guard commissioned,
warrant or petty officer who has been
designated by the Captain of the Port,
Milwaukee, Wisconsin to act on his
behalf. The representative of the Captain
of the Port will be aboard either a Coast
Guard or Coast Guard Auxiliary vessel.

(3) Vessel operators desiring to enter
or operate within the Safety Zone must
contact the Captain of the Port or his
representative to obtain permission to
do so. Vessel operators given permission
to enter or operate in the Safety Zone
must comply with all directions given to
them by the Captain of the Port or his
representative.

(4) The Captain of the Port may be
contacted by telephone via the
Command Duty Officer at (414) 747—
7155 during working hours. Vessels
assisting in the enforcement of the
Safety Zone may be contacted on VHF-
FM channels 16 or 23A. Vessel
operators may determine the restrictions
in effect for the safety zone by coming
alongside a vessel patrolling the
perimeter of the Safety Zone.

(5) Coast Guard Group Milwaukee
will issue a Marine Safety Information
Broadcast Notice to Mariners to notify
the maritime community of the Safety
Zone and restriction imposed.

Dated: May 12, 2005.

H.M. Hamilton,

Commander, U.S. Coast Guard, Captain of
the Port Milwaukee.

[FR Doc. 05-10143 Filed 5-19-05; 8:45 am]
BILLING CODE 4910-15-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R0O5-OAR-2004-MI-0004; FRL-7915-9]

Approval and Promulgation of
Maintenance Plans; Michigan;
Southeast Michigan Ozone
Maintenance Plan Update to the State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency is proposing to approve a
December 19, 2003, request from
Michigan to revise the ground level
ozone State Implementation Plan (SIP)
for the Southeast Michigan area. EPA
originally approved the Southeast
Michigan ozone maintenance plan on
April 6, 1995. This action proposes to
approve an update to the plan prepared
by Michigan to maintain the 1-hour
national ambient air quality standard
(NAAQS) for ozone in the Southeast
Michigan maintenance area through the
year 2015. This update is required by
the Clean Air Act (CAA). In the final
rules section of this Federal Register,
EPA is approving the SIP revision as a
direct final rule without prior proposal,
because EPA views this as a
noncontroversial revision and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If we do not
receive any adverse comments in
response to this proposed rule, we do
not contemplate taking any further
action in relation to this proposed rule.
If EPA receives adverse comments, we
will withdraw the direct final rule and
all public comments in a subsequent
final rulemaking. EPA will not institute
a second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
DATES: Written comments must be
received on or before June 20, 2005.
ADDRESSES: Submit comments,
identified by Regional Material in
EDocket (RME) ID No. R0O5-OAR-2004—
MI-0004 by one of the following
methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

Agency Web site: http://
docket.epa.gov/rmepub/index.jsp. RME,
EPA’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Once
in the system, select “‘quick search,”
then key in the appropriate RME Docket

identification number. Follow the on-
line instructions for submitting
comments.

E-mail: mooney.john@epa.gov.

Fax: (312) 886-5824.

Mail: You may send written
comments to: John M. Mooney, Chief,
Criteria Pollutant Section, (AR-18]),
U.S. Environmental Protection Agency,
77 West Jackson Boulevard, Chicago,
Ilinois 60604.

Hand delivery: Deliver your
comments to: John M. Mooney, Chief,
Criteria Pollutant Section (AR-18]), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
18th floor, Chicago, Illinois 60604.

Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m. excluding Federal holidays.

Instructions: Direct your comments to
RME ID No. R05-OAR-2004-MI-0004.
EPA’s policy is that all comments
received will be included in the public
docket without change, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through RME, regulations.gov,
or e-mail. The EPA RME Web site and
the federal regulations.gov Web site are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I of
the SUPPLEMENTARY INFORMATION section
of this document.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.epa.gov/rmepub/
index.jsp. Although listed in the index,

some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Publicly available docket materials are
available either electronically in RME or
in hard copy at Environmental
Protection Agency, Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard, Chicago, Illinois 60604.
(Please telephone Anthony Maietta at
(312) 353—8777 before visiting the
Region 5 Office.)
FOR FURTHER INFORMATION CONTACT:
Anthony Maietta, Life Scientist, Criteria
Pollutant Section, Air Programs Branch
(AR-18]), USEPA, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 353-8777.
maietta.anthony@epa.gov.
SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this action apply to me?
B. What should I consider as I prepare my

comments for EPA?
II. What Action Is EPA Taking Today?
III. Where Can I Find More Information

About This Proposal and the

Corresponding Direct Final Rule?

I. General Information

A. Does This Action Apply to Me?

This action is non-regulatory in
nature. It updates an earlier plan which
is intended to maintain the 1-hour
ozone NAAQS in Southeast Michigan.

B. What Should I Consider as I Prepare
My Comments for EPA?

RME, regulations.gov or e-mail.
Clearly mark the part or all of the
information that you claim to be CBI.
For CBI information in a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as GBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

Tips for Preparing Your Comments.
When submitting comments, remember
to:
a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions—The Agency
may ask you to respond to specific
questions or organize comments by
referencing a Code of Federal
Regulations (CFR) part or section
number.
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c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

II. What Action Is EPA Taking Today?

EPA is proposing to approve a
revision to the Southeast Michigan
ozone maintenance plan and the
transportation conformity budgets for
the Southeast Michigan 1-hour ozone
maintenance area. In a separate action
in today’s Federal Register, we are
approving in a direct final rule these
revisions to the Michigan SIP.

III. Where Can I Find More Information
About This Proposal and the
Corresponding Direct Final Rule?

For additional information, see the
Direct Final Rule which is located in the
Rules section of this Federal Register.
Copies of the request and the EPA’s
analysis are available electronically at
RME or in hard copy at the above
address. (Please telephone Anthony
Maietta at (312) 353—8777 before
visiting the Region 5 Office.)

Dated: May 11, 2005.

Norman Niedergang,

Acting Regional Administrator, Region 5.
[FR Doc. 05-10151 Filed 5—19-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R10-OAR-2005-0004; FRL-7915-6]

Approval and Promulgation of
Implementation Plans; Washington

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA invites public comment
on its proposal to approve revisions to
the State of Washington Implementation
Plan (SIP). The Director of the
Washington State Department of
Ecology (Ecology) submitted a request to

EPA dated March 1, 2004 to revise the
Washington SIP to include revisions to
WAC Ch. 173-434, Solid Waste
Incinerator Facilities. The revisions
were submitted in accordance with the
requirements of section 110 of the Clean
Air Act (hereinafter the Act). EPA
proposes to approve the revisions to
WAC Ch. 173-434 as part of the SIP,
with the exception of a couple of
submitted rule provisions which are
inappropriate for EPA approval because
they are unrelated to the purposes of the
implementation plan.

DATES: Written comments must be
received on or before June 20, 2005.

ADDRESSES: Submit your comments,
identified by Docket ID No. R10-OAR—
2005-0004, by one of the following
methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Agency Web site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

3. E-mail: r10.aircom@epa.gov.

4. Mail: Roylene A. Cunningham,
EPA, Office of Air, Waste, and Toxics
(AWT-107), 1200 Sixth Avenue, Seattle,
Washington 98101.

5. Hand Delivery: EPA, Region 10
Mailroom, 9th Floor, 1200 Sixth
Avenue, Seattle, Washington 98101.
Attention: Roylene A. Cunningham,
Office of Air, Waste, and Toxics (AWT—
107). Such deliveries are only accepted
during EPA’s normal hours of operation,
and special arrangements should be
made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. R10-OAR-2005-0004.
EPA’s policy is that all comments
received will be included in the public
docket without change, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The EPA
EDOCKET and the Federal http://
www.regulations.gov Web site are an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or http://

www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information
may not be publicly available, such as
CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at EPA,
Office of Air, Waste, and Toxics (AWT—
107), 1200 Sixth Avenue, Seattle,
Washington 98101, from 8:30 a.m. to
4:30 p.m. Monday through Friday,
excluding legal holidays. Please contact
the individual listed in the “For Further
Information Contact” section to
schedule your inspection.

FOR FURTHER INFORMATION CONTACT:
Roylene A. Cunningham, EPA, Office of
Air, Waste, and Toxics (AWT-107),
Seattle, Washington 98101, (206) 553—
0513, or e-mail address:
cunningham.roylene@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background of Submittal
II. Requested Sections to be Incorporated by
Reference into the SIP
A. Description of Submittal
B. Key Changes to WAC Ch. 173434
C. Air Quality Impact of Ecology’s Changes
D. Summary of Action
1. Provisions Approved by EPA and
Incorporated by Reference
2. Provisions not Approved by EPA
III. Requested Sections to be Removed from
the SIP
A. Description of Submittal
B. Summary of Action
IV. Geographic Scope of SIP Approval
V. Statutory and Executive Order Reviews

I. Background of Submittal

On March 1, 2004, the Director of
Ecology submitted a request to EPA to
revise the Washington SIP to include
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revisions to WAC Ch. 173-434, Solid
Waste Incinerator Facilities. These
changes became effective as a matter of
State law on January 22, 2004. EPA last
approved WAC Ch. 173—-434 into the
SIP on January 15, 1993 [58 FR 4578].

II. Requested Sections To Be
Incorporated by Reference Into the SIP

A. Description of Submittal

Ecology has revised the requirements
of WAC Ch. 173—-434 by making minor
changes to the existing requirements for
solid waste incineration facilities and
adding two new, narrow exemptions to
existing requirements for the burning of
creosote treated wood and the burning
of certain materials at cement plant
kilns. Revised WAC Ch. 173-434 refers
to this set of rules and changes as the
“primary compliance scheme.” The
requirements of the primary compliance
scheme are contained WAC 173-434—
090, -130, —160, —170, —190, and —200.

At the same time, Ecology has revised
WAC Ch. 173-434 to impose more
stringent requirements on newly
constructed and newly modified solid
waste incineration facilities by making
such facilities subject to the more
stringent requirements of 40 CFR part
60, subpart Eb if they burn 12 tons per
day of solid waste (as opposed to 250
tons per day as provided in subpart Eb).
The revisions also allow an existing
solid waste incineration facility to “opt
in” to the more stringent provisions of
subpart Eb in lieu of the “primary
compliance scheme.” Revised WAC Ch.
173—434 refers to the provisions
applying the requirements of subpart Eb
to new or modified facilities and
facilities that opt in as an “an
alternative compliance scheme.” The
requirements of the alternative
compliance scheme are contained in the
new subsection WAC 173-434—110 and
WAC 173-434-130(4)(c).

Ecology has determined that, prior to
the 2004 revisions to WAC Ch. 173—-434,
there were five facilities subject to the
requirements of that chapter (although
several of the sources disputed that
WAC Ch. 173-434 applied to them).
Ecology’s submittal includes a
demonstration of the effect of these
changes on those five sources. Ecology’s
demonstration shows that the revisions
as applied to these five existing sources
are not less stringent than the version of
WAC Ch. 173—-434 that is currently
approved into the SIP, or that, to the
extent the revisions are less stringent,
the revisions do not interfere with any
applicable requirement concerning
attainment and reasonable further
progress or any other requirement of the

Act, as required by section 110(1) of the
Act.

B. Key Changes to WAC Ch. 173-434

The docket includes a technical
support document which describes in
more detail the substantive changes to
Ecology’s rules that have been
submitted by Washington as revisions to
the SIP, EPA’s evaluation of the
changes, and the basis for EPA’s action.
A summary of key changes to Ecology’s
rules and EPA’s proposed action
follows:

Definition of Solid Waste

Subsection (3) of the definition of
“solid waste’” has been revised to,
among other things, clarify that
Ecology’s definition of solid waste
includes all materials included in EPA’s
definitions of “municipal solid waste”
(MSW) in 40 CFR part 60, subparts Cb,
Ea, Eb, AAAA, and BBBB, and
“commercial and industrial solid
waste” (CISW) in 40 CFR part 60,
subparts CCCC and DDDD), except for
the four categories of waste that are
specifically excluded from Ecology’s
definition even if they are considered
MSW or CISW under EPA’s definitions.
Two of these exceptions, wood waste
and sludge from waste water treatment
plants, were previously excluded from
Ecology’s definition of solid waste. Two
of these exceptions are new. First, WAC
173-434-030(3)(a) now excludes certain
creosote-treated wood from the
definition of ““solid waste.” This new
exception is intended to prevent
creosote-treated wood from being
included in the amount of solid waste
that would trigger applicability of WAC
Ch. 173-434, provided the facility
obtains an order of approval or
Prevention of Significant Deterioration
(PSD) permit issued on or after
December 1, 2003, that authorizes the
burning of such wood. Second, WAC
173-434-030(3)(b) also now excludes
from the definition of “solid waste”
tires or nonhazardous waste oil burned
in cement plant kilns. The potential
impact on air quality of these two new
exceptions to the definition of solid
waste with respect to existing sources is
discussed below.

WAC 173—434-110, Standards of
Performance

Ecology has revised this section in its
entirety. First, Ecology repealed the
previous language stating that all WAC
Ch. 173-434 sources must comply with
“any applicable provisions of WAC
173—-400-115,” which incorporates by
reference EPA’s New Source
Performance Standards, 40 CFR part 60.
This is already required by WAC 173-

400-115, which incorporates by
reference as a matter of State law the
New Source Performance Standards, 40
CFR part 60, including subpart Eb.
Therefore, deleting the original language
of subsection (1) does not change any
existing requirements. Ecology has
made clear in its submittal that it did
not intend in any way, through the
recent amendments to WAC Ch. 173-
434, to trump or supersede the direct
applicability of subpart Eb through
WAC 173-400-115.

In lieu of the previous language in
subsection (1), Ecology has made the
emission control and other requirements
of subpart Eb applicable to new and
modified sources in Washington that
burn more than 12 tons per day of solid
waste, rather than only those that burn
more than 250 tons per day of solid
waste, as provided in subpart Eb itself.
WAC 173-434-110(1)(a) and (b)
incorporate subpart Eb by reference.
This is done in two separate subsections
to distinguish between those parts of
subpart Eb that relate to criteria
pollutants and are appropriate for
inclusion in the SIP under section 110
of the Act and those parts of subpart Eb
that relate to noncriteria pollutants and
thus are not appropriate for inclusion in
the SIP under section 110 of the Act.

Revised WAC 173—434-110(2)
identifies the exceptions to
Washington’s incorporation by reference
of subpart Eb as applied to sources
subject to WAC Ch. 173-434. Most
importantly, subsection (2)(a) contains
the expanded applicability criteria,
reducing the 250 tons/day threshold in
subpart Eb downward to 12 tons per
day, the current threshold in WAC Ch.
173-434. As discussed above, the terms
“municipal solid waste,” “municipal
type solid waste,” and “MSW” in
subpart Eb are adjusted to include all
materials that fit the definition of solid
waste in chapter 434. Subsection (2)(c)
eliminates the exception for 30%
municipal solid waste co-fire in 40 CFR
60.50b(j). Thus, new and modified
facilities that would be exempt from
subpart Eb as provided in 40 CFR
60.50b(j) will be subject to the
substantive requirements of subpart Eb.
Finally, in subsection (2)(d) and (4),
Ecology has changed the applicability
dates in subpart Eb so that those sources
that will be subject to the substantive
requirements of subpart Eb by virtue of
these amendments to WAC Ch. 173-434
will have time to transition to the new
requirements. Again, the changes in the
applicability dates in no way changes
the applicability dates for sources that
are subject to subpart Eb by its terms or
as provided in WAC 173-400-115.
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In subsection 3(a), Ecology has
provided that, except for WAC 173—
434-130(4)(c), WAC 173—434-090,
-130, -160, —170, =190, and —200 do not
apply to an incinerator facility that
becomes subject to the federal rule in 40
CFR part 60, subpart Eb through WAC
173—-434-110 (i.e., the alternate
compliance scheme). Subsection(3)(b)
contains an “opt in”’ provision that
would allow a facility to choose to be
subject to the alternative compliance
scheme (subpart Eb as modified by
WAC 173-434—110) rather than subject
to most of the remaining requirements
of chapter 434. In other words, even if
existing facilities (such as Spokane
Waste to Energy Plant or Tacoma Steam
Plant) do not become subject to the
expanded applicability of subpart Eb, as
provided in revised WAC 173-434-110
(i.e., construct/reconstruct/modify after
such applicable date), they can “opt in”
to the alternative compliance scheme as
provided in WAC 173-434-110(3)(b).

C. Air Quality Impact of Ecology’s
Changes

Section 110(1) of the Act states that
EPA shall not approve a revision to the
SIP if the revision would interfere with
any applicable requirement concerning
attainment and reasonable further
progress or with any other applicable
requirement of the Clean Air Act.
Ecology’s submission shows that, with
respect to new and modified sources,
the revised rule is a strengthening of the
existing SIP requirements. These
amendments prospectively strengthen
controls for incinerators from existing
WAC Ch. 173-434 to those of the EPA’s
more stringent waste incinerator rules at
40 CFR part 60, subpart Eb.

Ecology’s submission also includes a
demonstration regarding the impact of
the changes on emissions from sources
currently subject to WAC Ch. 173-434.
Ecology is aware of five facilities that it
believes were subject to WAC Ch. 173-
434 before the changes. In each case,
Ecology has demonstrated that the
revisions are at least as stringent as the
version of WAC Ch. 173—434 currently
approved as part of the SIP or that the
revision will not interfere with
attainment of the NAAQS and
reasonable further progress or any other
requirement of the Act.

Spokane Incinerator

The Spokane Incinerator has been
operating as an electric utility steam
generating unit subject to 40 CFR part
60, subpart Cb, which is less stringent
than subpart Eb. The Spokane
Incinerator has also been subject to
WAC Ch. 173-434 and will continue to
be subject. None of the recently adopted

exemptions to the definition of solid
waste would change the applicability of
WAC Ch. 173-434 to the Spokane
Incinerator, nor have the applicable
emission limits changed. The Spokane
Incinerator would be subject to the more
stringent provisions of WAC 173-434—
110 (which largely incorporates subpart
Eb) if it “opts in” to these provisions in
lieu of the substantive requirements of
WAC 173-434-090, -130, -160, —170,
—190, and -200.

Tacoma Steam Plant

The Tacoma Steam Plant (TSP) has
been operating as an electric utility
steam generating unit subject to 40 CFR
part 60, subpart Da. In 2002, the
Washington Pollution Control Hearings
Board determined that TSP was subject
to WAC Ch. 173—434. The inherent
nature of the TSP combustion chambers
rendered it physically impossible for
TSP to burn MSW in compliance with
the time and temperature requirements
of WAC 173-400-160 while also
meeting the emission limits. TSP
therefore ceased burning MSW. With
the revisions to WAC Ch. 173—434, TSP
has the option of continuing to burn
MSW by “opting in” to the more
stringent provisions of WAC 173-434—
110 (which largely incorporate subpart
Eb) in lieu of the substantive
requirements of WAC 173-434-090,
-130, -160, =170, =190, and —200. None
of the recently adopted exemptions to
the definition of solid waste would
change the applicability of WAC Ch.
173-434 to TSP. If TSP elects to resume
combusting MSW, it will be subject to
more stringent emission limits than
under the current SIP.

Kimberly-Clark

Kimberly-Clark was subject to the
terms of the previous version of WAC
Ch. 173-434, but has been operating
under a variance issued by Ecology,
which allowed it to burn more than 12
tons per day of creosote-treated wood
without meeting the requirements of
WAC Ch. 1173-434. The variance was
not submitted to EPA for approval as a
SIP revision. The recently adopted
exemption to the definition of solid
waste for creosote-treated wood was
intended to allow Kimberly-Clark to
burn more than 12 tons per day of
creosote-treated wood without being
subject to the emission limits in WAC
Ch. 173-434. As such the creosote-
treated wood exemption narrows the
scope of WAC Ch. 173-434 and could
allow an increase in emissions from
Kimberly-Clark as compared to the
requirements of the existing SIP
(although Kimberly-Clark would not be
emitting more than it is emitting under

the variance, which is not in the SIP).
Ecology has submitted source test data
from Kimberly-Clark showing that
burning creosote-treated wood at
Kimberly-Clark did not significantly
increase emissions. In addition, in order
for the burning of creosote-treated wood
to be exempt from WAC Ch. 173-434,
Kimberly-Clark must apply for and
obtain an order of approval or a PSD
permit (whichever, is applicable)
allowing it to burn creosote-treated
wood. In issuing the order of approval/
PSD permit, Ecology will be required to
determine the amount of creosote-
treated wood that the company can burn
and still assure attainment and
maintenance of the NAAQS and PSD
increments and include a limit at such
amount. Therefore, to the extent the
exemption for creosote-treated wood
does allow an increase in emissions
over the current SIP, Ecology has
demonstrated that the SIP revision
meets the requirements of section 110(1)
of the Act.

Ashgrove Cement Company and Lafarge
North America, Inc.

Ecology has maintained that Ashgrove
Cement Company and Lafarge North
America, Inc. were subject to the
original version of WAC Ch. 173-434,
although the companies questioned the
applicability of WAC Ch. 173—-434 to
their industry. WAC Ch. 173-434 was
not identified as a requirement in the
existing permits for these companies.
The revisions to WAC Ch. 173-434
specifically exempt from the definition
of solid waste the combustion of tires
and nonhazardous waste oil at cement
plant kilns, thus clarifying the
applicability of WAC Ch. 173—434 to
these facilities by specifically exempting
these facilities as they currently operate.
Only if these facilities expand the
substances they incinerate to include
more than 12 tons per day of “solid
waste”” would these facilities be subject
to WAC Ch. 173—434. To the extent that
these companies were subject to WAC
Ch. 173—-434 prior to the adoption of the
exemption for the combustion of certain
waste in cement kilns, the recent
amendments to this chapter constitute a
relaxation. Ecology has included in its
SIP submittal a demonstration,
consistent with the requirements of
section 110(1), showing that exempting
these facilities from WAC Ch. 173-434
will not have a deleterious effect on any
NAAQS, PSD increment or visibility in
Class I areas and will not interfere with
any other Act requirements.
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D. Summary of Action

1. Provisions Approved by EPA and
Incorporated by Reference

EPA has determined that the
following sections are consistent with
the requirements of title I of the Act and
is proposing to approve them as part of
the SIP and incorporate them by
reference into Federal law:

WAC 173-434-020, Applicability and
Compliance; —030, Definitions; —110,
Standards of Performance [except
(1)(a)]; =130, Emission Standards
[except (2)]; =160, Design and
Operation; —170, Monitoring and
Reporting; —190, Changes in Operation;
and —200, Emission Inventory, State
effective January 22, 2004.

2. Provisions Not Approved by EPA

EPA is proposing not to approve
certain provisions, which EPA believes
are inconsistent with the requirements
of the Act or not appropriate for
inclusion in a SIP under section 110 of
the Act.

WAC 173-434-110(1)(a), Standards of
Performance. This subsection contains
emission standards for cadmium,
mercury, hydrogen chloride, and
dioxin/furans. These types of provisions
are inappropriate for SIP approval
because they are not related to the
criteria pollutants regulated under
section 110 of the Act.

WAC 173-434-130(2), Emission
Standards. This section contains
emission standards for hydrogen
chloride. These types of provisions are
inappropriate for SIP approval because
they are not related to the criteria
pollutants regulated under section 110
of the Act.

IIL. Requested Sections To Be Removed
From the SIP

A. Description of Submittal

Ecology has requested that EPA
remove certain provisions from the SIP
because they have been previously
repealed by the State.

WAC 173-434-050, New Source
Review (NSR); =070, Prevention of
Significant Deterioration (PSD); and
—100, Requirement of BACT, State
effective October 18, 1990.

B. Summary of Action

EPA proposes to take the following
action on the provisions which Ecology
has requested be removed from the SIP.

WAC 173—-434-050, New Source Review
(NSR) (State Effective October 18, 1990)
This section is being repealed. It
stated that WAC 173-400-110,
Ecology’s new source review rule,
applies to each new source or emissions

unit subject to WAC Ch. 173-434.
Sources subject to WAC Ch. 173-434 are
subject to WAC 173-400-110 even
without this provision. Therefore,
deleting this section does not change
any requirements of the SIP.

WAC 173-434-070, Prevention of
Significant Deterioration (PSD) (State
Effective October 18, 1990)

This section is being repealed. It
stated that WAC 173-400-141,
Ecology’s PSD rule, applies to each new
source or emissions unit subject to WAC
Ch. 173—434. Sources subject to WAC
Ch. 173-434 are subject to Ecology’s
PSD rule (now codified at WAC 173—
400-700 through 750) even without this
provision. Therefore, deleting this
section does not change any
requirements of the SIP.

WAC 173-434-100, Requirement of
BACT (State Effective October 18, 1990)

This section is being repealed. It
stated that all sources required to file a
notice of construction application are
required to use Best Available Control
Technology (BACT). This is already
required by WAC 173-400-112(2)(b)
and 113(2). Therefore, deleting this
section does not change any
requirements of the SIP.

IV. Geographic Scope of SIP Approval

This SIP approval does not extend to
sources or activities located in Indian
Country, as defined in 18 U.S.C. 1151.
Consistent with previous Federal
program approvals or delegations, EPA
will continue to implement the Act in
Indian Country in Washington because
PS Clean Air did not adequately
demonstrate authority over sources and
activities located within the exterior
boundaries of Indian reservations and
other areas of Indian Country. The one
exception is within the exterior
boundaries of the Puyallup Indian
Reservation, also known as the 1873
Survey Area. Under the Puyallup Tribe
of Indians Settlement Act of 1989, 25
U.S.C. 1773, Congress explicitly
provided State and local agencies in
Washington authority over activities on
non-trust lands within the 1873 Survey
Area. Therefore, EPA’s SIP approval
applies to sources and activities on non-
trust lands within the 1873 Survey Area.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order

13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve State law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by State law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under State law and does
not impose any additional enforceable
duty beyond that required by State law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a State rule
implementing a Federal requirement,
and does not alter the relationship or
the distribution of power and
responsibilities established in the Act.
This proposed rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Act. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Act. Thus, the requirements of
section 12(d) of the National
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Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This proposed rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Authority: U.S.C. 7401 et seq.
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: May 11, 2005.
Julie M. Hagensen,
Acting Regional Administrator, Region 10.
[FR Doc. 05-10148 Filed 5-19-05; 8:45 am]|
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[R10-OAR-2005-1D-0001; FRL-7915-7]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes: Portneuf Valley, Idaho, Area

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA, Agency, or we) proposes
to approve revisions to the Idaho State
Implementation Plan (SIP) for
particulate matter with an aerodynamic
diameter less than or equal to a nominal
ten micrometers (PM-10) for the
Portneuf Valley nonattainment area. The
revisions include a nonattainment area
plan that brought the area into
attainment by the applicable attainment
date of December 31, 1996, a
maintenance plan that will provide for
maintaining the PM-10 national
ambient air quality standards (NAAQS)
ten years into the future, and a request
to redesignate the Portneuf Valley
nonattainment area to attainment for
PM-10. We are proposing to approve
these revisions because we believe the
State adequately demonstrates that the
control measures being implemented in
the Portneuf Valley result in attainment
and maintenance of the PM—10 National
Ambient Air Quality Standards and that
all other requirements of the Clean Air
Act for redesignation to attainment are
met.

DATES: Comments must be received on
or before June 20, 2005.

ADDRESSES: Submit your comments,
identified by Docket ID No. R10-OAR~
2005-ID—-0001, by one of the following
methods:

1. Federal eRulemaking Portal: http:/
/www.regulations.gov. Follow the on-
line instructions for submitting
comments.

2. Agency Web site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

3. E-mail: r10.aircom@epa.gov.

4., Mail: Office of Air, Waste and
Toxics, Environmental Protection
Agency, Attn: Steve Body, Mailcode:
AWT-107, 1200 Sixth Avenue, Seattle,
WA 98101.

5. Hand Delivery: Environmental
Protection Agency Region 10, Attn:
Steve Body (AWT-107), 1200 Sixth
Ave., Seattle, WA 98101, 9th floor mail
room. Such deliveries are only accepted
during EPA’s normal hours of operation,
and special arrangements should be
made for deliveries of boxed
information.

Instructions: Direct your comments to

Docket ID No. R10-OAR-2005-ID-0001.

EPA’s policy is that all comments
received will be included in the public
docket without change, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through regulations.gov or e-
mail. The EPA EDOCKET and the
Federal regulations.gov website are an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form

of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information
may not be publicly available, such as
CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at EPA
Region 10, Office of Air Quality, 1200
Sixth Avenue, Seattle, Washington,
from 8 a.m. to 4:30 p.m. Monday
through Friday, excluding legal
holidays. Please contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
review of these records.

FOR FURTHER INFORMATION CONTACT:
Steve Body, Office of Air, Waste and
Toxics, Region 10, AWT-107,
Environmental Protection Agency, 1200
Sixth Ave., Seattle, WA 98101; phone:
(206) 553—0782; fax number: (206) 553—
0110; e-mail address:
body.steve@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. General Overview
A. What action are we taking?
B. What is the background for this action?
1. Description of Area
2. Description of Air Quality Problem
3. Designation History of the
Nonattainment Area
4. SIP Submittal History of the
Nonattainment Area
C. What impact does this action have on
the Portneuf Valley community?
II. Review of Nonattainment Area Plan
A. What criteria did EPA use to review the
nonattainment area plan?
1. New Source Review Permit Program
2. Demonstration of Attainment
3. Reasonably Available Control Measures
(RACM) including Reasonably Available
Control Technology (RACT)
4. Major Stationary Sources of PM—10
Precursors
5. Emissions Inventory Requirements
. Enforceable Emission Limitations and
Other Control Measures
7. Additional Requirements for
Nonattainment Area Plans
B. What do we conclude about the
nonattainment area plan?
III. Review of Maintenance Plan
A. What criteria did EPA use to review the
maintenance plan?
1. Attainment Emissions Inventory
2. Maintenance Demonstration
3. State Monitoring of Air Quality to Verify
Continued Attainment
4. Contingency Measures
5. Transportation Conformity
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6. Additional Requirements for
Maintenance Plans
B. What do we conclude about the
maintenance plan?
IV. Review of Redesignation Request
A. What criteria did EPA use to review the
request for redesignation?
1. Attainment Determination
2. Fully Approved Nonattainment Area
Plan
3. Permanent and Enforceable
Improvements in Air Quality
. Other Planning Requirements
. Section 110 Requirements
. Part D Requirements
. Section 172(c) Plan Provisions
Requirements
8. Subpart 4 requirements
B. What do we conclude about the request
for redesignation?
V. Statutory and Executive Order Reviews

N O O

I. General Overview

A. What Action Are We Taking?

We are proposing to approve the State
Implementation Plan (SIP) revision for
PM-10 submitted on June 30, 2004, by
the State of Idaho Division of
Environmental Quality (IDEQ) for the
Portneuf Valley PM—10 nonattainment
area. The revision includes a
nonattainment area plan, maintenance
plan, and a request to redesignate the
Portneuf Valley nonattainment area to
attainment for PM—10. We are proposing
to approve these two plans and the
request for redesignation because we
believe the State adequately
demonstrates that the control measures
being implemented in the Portneuf
Valley result in attainment and
maintenance of the PM—10 National
Ambient Air Quality Standards
(NAAQS) and that all other
requirements of the Clean Air Act (the
Act) for redesignation to attainment are
met.

B. What Is the Background for This
Action?

1. Description of Area

The Portneuf Valley, Idaho PM-10
nonattainment area is located in
southeastern Idaho and includes the
Cities of Pocatello and Chubbuck. For a
legal description of the boundaries, see
40 CFR 81.313. The nonattainment area
covers 96.6 square miles and the
combined population of the two cities is
approximately 76,000.

The topography of the Portneuf Valley
area is complex. The City of Pocatello
lies in the Portneuf Valley at an
elevation of approximately 4500 feet.
The Pocatello Mountain Range, with
elevations reaching 9000 feet above
mean sea level (MSL), forms the east
side of the Valley and the Bannock
Mountain Range, reaching 7500 feet
above MSL, lies to the west. The

Portneuf Valley empties into the Snake
River plain.

The Portneuf Valley is arid with
significant variation in temperature
between winter and summer seasons.
Winter average temperature is 24.4
degrees Fahrenheit. Winter and spring
are characterized by brisk southwest
winds of 20 to 30 miles per hour (mph)
which often persist for days. Migratory
weather disturbances are greatly
influenced by the complex terrain,
making prediction of wind flow patterns
difficult. Periodically, stagnate air
conditions are established for a period
of several days that can lead to elevated
PM-10 levels. July is the warmest
month with an average temperature of
69.2 degrees Fahrenheit. Annual rainfall
of 12.5 inches is distributed throughout
the year with a maximum in the spring.
Average snow fall is 41.7 inches.

2. Description of Air Quality Problem

The highest PM—10 levels in the
Portneuf Valley nonattainment area
occur in the winter. Cold temperature,
high relative humidity, and fog are
conducive to sulfur dioxide (SO2)
rapidly reacting with ammonia in the
atmosphere to create ammonium sulfate.
Also during these conditions, oxides of
nitrogen (NOx) react with ammonia to
create ammonium nitrate. These winter
conditions are also often associated with
stagnation episodes. Very little
ventilation occurs through vertical
mixing or by horizontal transport out of
the valley. Without a means of
ventilation, PM—10 levels increase day-
to-day from both primary and secondary
formation, and tend to peak by the third
day of a stagnation episode. Sources of
primary PM—10 are J.R. Simplot, re-
entrained dust from paved roads,
agricultural activity, residential/
commercial construction, non-
agricultural windblown dust, and to a
lesser extent, residential combustion
and motor vehicles. Sources of
precursor emissions resulting in
secondary PM-10 formation are from
one stationary source and to a limited
extent, motor vehicles (cars, trucks, and
locomotives).

Secondary PM—10 in the Portneuf
Valley has been measured during these
winter stagnation events at more than 50
percent of the total PM—10 mass. In
extreme events, snow cover is present
for an extended period which increases
radiative cooling and maintains
temperature near or below the freezing
point, heightens the strength and depth
of the deep stable layer, and promotes
the formation of valley fog. The breakup
of the stagnation episode is usually
accompanied by precipitation.

3. Designation History of the
Nonattainment Area

On July 1, 1987, (52 FR 24634), the
Environmental Protection Agency
revised the NAAQS for particulate
matter with a new indicator that
includes only those particles with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers (PM-10).
See 40 CFR 50.6. The 24-hour primary
PM-10 standard is 150 micrograms per
cubic meter (ug/m3), with no more than
one expected exceedance per year over
a three year period. The annual primary
PM-10 standard is 50 pug/m3 expected
annual arithmetic mean over a three
year period. The secondary PM-10
standards are identical to the primary
standards.

On August 7, 1987, (52 FR 29383),
EPA identified a number of areas across
the country as PM—-10 “Group I’ areas
of concern, i.e., areas with a 95% or
greater likelihood of violating the PM—
10 NAAQS and requiring substantial
SIP revisions. What is now known as
the Portneuf Valley nonattainment area
was originally part of a Group I area
called “Power-Bannock Counties
(Pocatello),” an area subsequently
designated as a moderate PM—10
nonattainment area by the Act. See also
56 FR 11101. This original
nonattainment area has gone through
two boundary changes. First, on June
12, 1995, EPA corrected the “Power-
Bannock Counties (Pocatello)”
boundaries to more closely represent the
air shed in which the City of Pocatello
is located. 61 FR 29667. Second, on
November 5, 1998, EPA granted a
request from the State to divide the
nonattainment area (as corrected) into
two areas separated by the Fort Hall
Indian Reservation boundary. 63 FR
59722. The area consisting of land
under State jurisdiction is now
identified as the Portneuf Valley
nonattainment area, and the area
consisting of land within the exterior
boundary of the Fort Hall Indian
Reservation is now identified as the Fort
Hall nonattainment area. See 40 CFR
81.313. Today’s proposed approval of
the nonattainment area plan,
maintenance plan, and redesignation
request applies only to the Portneuf
Valley nonattainment area.

4. SIP Submittal History of the
Nonattainment Area

Under the Act, the State of Idaho was
required to submit a PM-10 SIP (or
“nonattainment area plan”) for the
Power-Bannock Counties (Pocatello)
nonattainment area for meeting the PM—
10 NAAQS. In March 1993, Idaho
submitted a PM-10 SIP (1993 SIP) to
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meet this requirement. Among other
things the 1993 SIP submittal addressed
primary particulate and made a finding
that PM—10 precursors were an
insignificant contributor to violations of
the PM-10 standard. Under the Act,
control requirements for major
stationary sources of PM—10 also apply
to major stationary sources of PM—10
precursors, except where such sources
do not contribute significantly to PM—10
levels which exceed the standards in the
area. However, because PM—10
precursors were not insignificant in the
area and the 1993 SIP submittal did not
address them, the State was required to
submit a revised plan.

On February 26, 1999, the State
submitted the “Portneuf Valley
Particulate Matter (PM—10) Air Quality
Improvement Plan, 1998-1999” (1999
SIP). In June 2000, EPA informed the
State that although the 1999 SIP
submittal addressed PM—10 precursors,
the 1999 SIP submittal was inadequate,
specifically with respect to
transportation conformity and the motor
vehicle emissions budget. The State was
required to submit a revised plan.

On June 30, 2004, the State submitted
the “Portneuf Valley PM—-10
Nonattainment Area State
Implementation Plan, Maintenance
Plan, and Redesignation Request” (June
30, 2004 SIP submittal). This submittal
contains a nonattainment area plan
(replacing the State’s 1993 and 1999 SIP
submittals), a maintenance plan, and a
request for redesignation to attainment.
We are proposing to approve both plans
and the request for designation to
attainment based on our evaluation
below. See the Technical Support
Document (TSD) accompanying this
notice for further supporting
documentation.

C. What Impact Does This Action Have
on the Portneuf Valley Community?

EPA’s approval of the State’s June 30,
2004, SIP submittal (that is, approval of
the nonattainment area plan,
maintenance plan, and redesignation
request) would result in redesignation of
Portneuf Valley to a PM—10 attainment
area. A redesignation to attainment
would relieve the Portneuf Valley area
of certain obligations currently in place
because of its nonattainment status. In
the event of new sources in the area,
minor New Source Review (NSR) and
Prevention of Significant Deterioration
(PSD) requirements would apply.

Although the SIP revision contains
emissions reduction control measures
that impact residential wood
combustion, roadways, and industrial
facilities, these control measures are
already in place and are enforceable by

the State. Therefore, our approval of
these measures now has little or no
additional regulatory impact on the
Portneuf Valley community.

II. Review of Nonattainment Area Plan

A. What Criteria Did EPA Use To
Review the Nonattainment Area Plan?

The air quality planning requirements
for moderate PM—10 nonattainment
areas are set out in subparts 1 and 4 of
Part D, Title I of the Act. The EPA has
issued a “General Preamble” describing
EPA’s preliminary views on the how
EPA intends to review SIP’s and SIP
revisions submitted under Title I of the
Act, including those State submittals
containing provisions to implement the
moderate PM—10 nonattainment area
SIP requirements. See generally 57 FR
13498 (April 16, 1992) and 57 FR 18070
(April 28, 1992).

Under section 189(a) of the Act, States
containing initial moderate PM—10
nonattainment areas are required to
submit an implementation plan that
includes the following elements:

1. An approved permit program for
construction of new or modified major
stationary sources of PM—10.

2. A demonstration that the plan
provides for attainment by the
applicable attainment date or that
attainment by such date is
impracticable.

3. Provisions to assure that reasonably
available control technology (RACT) is
implemented.

Below is a discussion of how the
Portneuf Valley nonattainment area plan
meets the requirements of section 189(a)
and associated requirements in section
172(c)(1) and (5). We also discuss how
the nonattainment area plan meets
certain other provisions of section 189
and Part D (specifically the PM-10
precursor control provision in section
189(e), the emissions inventory
requirement in section 172(c)(3) and the
requirement for enforceable control
measures in section 110(a)(2)(A)). For
discussion of how other requirements in
section 189, Part D, and section
110(a)(2) are met, see the TSD
accompanying this document.

1. New Source Review Permit Program

Section 189(a)(1)(A) of the Act
requires, “For the purpose of meeting
the requirements of section 172(c)(5), a
permit program providing that permits
meeting the requirements of section 173
are required for construction and
operation of new and modified major
sources of PM-10.”

Section 189(a) and section 172(c)(5)
require each nonattainment area plan to
provide for permits for the construction

and operation of new or modified major
stationary sources anywhere in the
nonattainment area. The Act requires a
permit program for the construction and
operation of new and modified major
stationary sources of PM—10 located in
moderate nonattainment areas (known
as “nonattainment area NSR”’). EPA
approved nonattainment NSR rules for
PM-10 nonattainment areas in Idaho on
July 23, 1993 (58 FR 39445), and
amended provisions were approved by
EPA on January 16, 2003 (68 FR 2217).
See 60 FR 28726 (June 2, 1995).
Therefore, the State has met this permit
program requirement.

2. Demonstration of Attainment

Section 189(a)(1)(B) of the Act
requires either a demonstration
(including air quality modeling) that the
plan will provide for attainment by the
applicable attainment date or a
demonstration that attainment by such
date is impracticable.

The initial attainment date for the
Power-Bannock Counties (Pocatello)
nonattainment area (and therefore the
Portneuf Valley nonattainment area)
was established by operation of law as
no later than December 31, 1994. See
section 189(c)(1) of the Act. Section
189(d) of the Act provides criteria by
which the Administrator may grant two,
1-year extensions to the attainment date.
The State met the requirements for
extending the attainment date and EPA
granted two 1-year extensions. 61 FR
20730 and 61 FR 66602. Consequently,
the attainment date for the Portneuf
Valley nonattainment area is December
31, 1996.

To demonstrate attainment, the State
relies on a combination of supporting
evidence. First it points to ambient air
quality monitoring data showing the
area attained both the 24-hour and
annual PM-10 NAAQS as of December
31, 1996. We published an official
finding of attainment by this date in a
Federal Register notice on July 5, 2002,
67 FR 48552. Subsequent air monitoring
data shows that the area has continued
to meet both NAAQS for every three
year period since the attainment date.
Thus, monitoring data as of and since
the attainment date demonstrates
attainment of the NAAQS.

Second, the State relies on emissions
reduction measures from sources
impacting the nonattainment area to
bring the area into attainment. These
measures include stationary source
controls, residential wood burning
controls, outdoor burning controls, and
road sanding emissions reduction
measures. With these measures in place,
there have been no further violations of
the 24-hour or annual PM-10 NAAQS
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in the nonattainment area, thus,
providing further support of a
demonstration of attainment. Each
specific control measure is discussed in
more detail in the TSD.

Finally, the State relies on speciated
linear rollback modeling. The rollback
model uses filter analyses, emissions
inventories, and chemical source
profiles to assess the impacts of sources
and source groups on PM-10
concentrations. For the Portneuf Valley
nonattainment area, the model predicts
a 24-hour PM-10 level of 146 pg/m3 in
2000, then a decrease to 103 pug/m3 by
2005 followed by a gradual increase up
to 111 pg/m3 in 2020. These predicted
levels also demonstrate attainment of
the NAAQS.

Based on air quality data for the area
since the attainment date, control
measures that have been implemented
without further violation of the NAAQS
and speciated linear rollback modeling
showing attainment in the year 2000, we
conclude that the state has adequately
demonstrated attainment of the PM—10
NAAQS.

3. Reasonably Available Control
Measures (RACM) Including Reasonably
Available Control Technology (RACT)

Section 189(a)(1)(C) of the Act
requires that moderate area SIPs contain
“‘reasonably available control measures”
(RACM) for the control of PM—-10
emissions. Section 172(c)(1) of the Act,
in turn, provides that RACM for
nonattainment areas shall include “such
reductions in emissions from existing
sources in the area as may be obtained
through the adoption, at a minimum, of
reasonably available control
technology* * *”.Read together, these
provisions require that moderate area
PM-10 SIPs include RACM and RACT
for existing sources of PM—10 emissions.

The General Preamble provides
further guidance on interpretation of the
requirement for RACM and RACT.
Congress, in enacting the amended Act,
did not use the word “all” in
conjunction with RACT. Thus, it is
possible that a State could demonstrate
that an existing source in an area should
not be subject to a control technology
especially where such a control is
unreasonable in light of the specific
area’s individual attainment needs or is
infeasible. EPA recommends that
available control technology be applied
to those existing sources in the
nonattainment area that are reasonable
to control in light of the feasibility of
such controls and the individual
attainment needs of the specific area.

The nonattainment area plan contains
a description of available control
measures that the State determined to be

reasonable. For agricultural area
sources, control measures qualifying as
RACM include best management
practices and land conservation
practices for agricultural activities
under the Federal Food Security Act of
1985 (FSA), as amended in 1996 and
2002, (see 16 U.S.C. 3801-3862).
Control measures for other area sources
include a certified wood stove
ordinance, a mandatory residential
wood combustion curtailment program,
tax and other incentives for non-
certified wood stove replacements, an
air pollution emergency rule (open
burning ban) and city, county and state
written agreements to reduce road
sanding emissions. These measures are
consistent with measures identified as
RACM in Appendix C to the General
Preamble. 57 FR 18070 (April 28, 1992).
Federal area source requirements that
were relied on by the State and qualify
as RACM include Tier 2 Federal Motor
Vehicle Emissions requirements. (65 FR
6698, February 10, 2000, as amended on
April 13, 2001, June 3, 2002, and
December 6, 2002). The State did not
rely on emissions reductions from the
Federal non-road motor vehicle rule (69
FR 38958, June 29, 2004) or
requirements limiting the sulfur content
in diesel fuel (66 FR 5002, January 18,
2001). These measures provide
additional reductions.

For industrial sources, the
nonattainment area plan contains an
analysis of RACT for the J.R. Simplot,
Don Plant (J.R. Simplot), the single
largest industrial source of both primary
particulate and precursor emissions in
the area. This is the only industrial
source for which Idaho assessed RACT
because it is the only major stationary
source in the nonattainment area. Based
on its evaluation, the State determined
that construction and installation of
additional control technology is not
required to implement RACT. However,
for some emission units at J.R. Simplot,
the State established more restrictive
emission limits. These new emission
limits are reasonable because the source
has already demonstrated that it is
meeting these limits and require no
additional cost to the source. The State
included the new limits in a Tier II
operating permit #077—00006 and has
submitted the permit as part of the June
30, 2004 SIP revision. See the TSD
accompanying this notice for additional
discussion of the permit limits.

The State also relies on emissions
reductions from Astaris (FMC), an
elemental phosphorus facility located in
the adjacent Fort Hall nonattainment
area. Astaris (FMC) was a major source
of PM-10 and PM-10 precursors until it

permanently ceased manufacturing
operations in 2001.

Based on Appendix C in the General
Preamble, the State’s evaluation of
RACT and RACM for sources
contributing to PM-10 concentrations in
the nonattainment area, and the
individual attainment needs of this
specific area, we conclude that the State
has met the requirements for
implementing RACM and RACT on
sources of PM—10 and precursor
emissions in the non-attainment area.

4. Major Stationary Sources of PM—-10
Precursors

Section 189(e) of the Clean Air Act
provides that control requirements for
major stationary sources of PM—10 shall
also apply to major stationary sources of
PM-10 precursors, except where the
Administrator determines that such
sources do not contribute significantly
to PM—10 levels which exceed the
standards in the area. Secondary
ammonium sulfate and ammonium
nitrate are a significant fraction of the
highest PM—10 concentrations reported
for the Portneuf Valley nonattainment
area. J.R. Simplot is the only major
stationary source of these precursor
emissions in the area. Therefore, RACT
(discussed above) has been established
for J.R. Simplot. In light of the control
requirements established for this major
stationary source of PM—10 precursors,
we conclude that the requirements of
Section 189(e) are met.

5. Emissions Inventory Requirements

Section 172(c)(3) requires each plan to
include a comprehensive, accurate,
current inventory of actual emissions
from all sources of the relevant
pollutants in such area. From this
inventory, emissions can be compared
to measured air quality to estimate
emissions reductions needed to attain
the standard if violations of the standard
are reported. Where measured air
quality is below the standard, the
comparison can be used to estimate how
much emissions may be allowed to
increase and still protect the ambient air
quality standard. Emissions estimates
are also a key component to predicting
future air quality through use of
dispersion modeling. The inventory
should be consistent with EPA’s most
recent guidance on emissions
inventories for nonattainment areas
available at the time and should include
the emissions during the time period
associated with the monitoring data
showing attainment.

Idaho selected calendar year 2000 for
the emissions inventory because it
represents the most recent year for
which valid ambient air quality data
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was available. The emissions inventory
covers all sources within the boundaries
of the nonattainment area, and also
includes sources outside the boundaries
of the nonattainment area for purposes
of dispersion modeling. The inventory
includes direct sources of PM—10 as
well as sources of the following
precursors to PM—10: ammonia,
nitrogen oxides, sulfur oxides, and
volatile organic compounds. The
sources covered by the inventory fall
into four major source categories: Point
sources, area sources, on-road mobile
sources, and non-road mobile sources.

The largest contributors of primary
PM-10 and precursor emissions within
the nonattainment area for 2000 are as
follows:

PM-10: J.R. Simplot, re-entrained dust
from paved roads, agricultural
activity, residential/commercial
construction, non-agricultural
windblown dust

NOx: J.R. Simplot, On-road and non-
road mobile sources (including
locomotives)

SOx: J.R. Simplot

NHas: J.R. Simplot

VOC: J.R. Simplot, solvent usage,
gasoline marketing, biogenic,
residential/commercial construction,
on-road and non-road mobile

We have reviewed the emissions
inventory and have found the methods
used to develop it are consistent with
EPA guidelines. In addition, the
assumptions and calculations were
checked and found to be thorough and
comprehensive.

In summary, the State has adequately
developed an emissions inventory for
2000 that identifies the levels of
emissions of PM-10 in the
nonattainment area as sufficient to
attain the NAAQS. Thus, we conclude
the inventory meets the inventory
requirements for a nonattainment area
plan.

6. Enforceable Emission Limitations and
Other Control Measures

Section 110(a)(2)(A) requires the plan
to include enforceable emission
limitations and other control measures
as may be necessary or appropriate to
meet the applicable requirements of this
Act. As discussed above, the area is
using agricultural best management
practices, motor vehicle fuel emissions
standards, residential wood combustion
ordinances, road sanding agreements,
and an operating permit for J.R. Simplot
to meet RACT/RACM requirements.
Agricultural best management practices
and motor vehicle fuel emissions
standards are called for through Federal
legislation or regulations. The wood

stove curtailment programs is
implemented through enforceable city
ordinances in coordination with IDEQ.
The stationary source emission limits
are included in permits issued under a
Federally-approved and enforceable
operating permit program. Although the
winter road sanding and de-icing
agreements with county and municipal
governments are not enforceable, they
have been consistently followed in the
10 years since the agreements were first
made in 1993 because of economic
advantages. In light of the regulations,
ordinances, and agreements and other
things in place to ensure these control
measures are implemented, we
conclude that the requirements of
section 110(a)(2)(A) have been met.

7. Additional Requirements for
Nonattainment Area Plans

In addition to the core requirements
of section 189(a)(1) discussed above,
other provisions of the Act in section
172(c) and 110(a) need to be met in
order to approve the nonattainment area
plan. The additional requirements and
how the Portneuf Valley nonattainment
area plan meets these requirements is
discussed in the TSD accompanying this
document.

B. What Do We Conclude About the
Nonattainment Area Plan?

Based on our review of the Portneuf
Valley nonattainment area plan
submitted by the State on June 30, 2004,
we conclude that the requirements for
an approvable nonattainment area plan
under the Act have been met. Therefore,
we are proposing approval of the
nonattainment area plan submitted for
the Portneuf Valley PM—10
nonattainment area.

III. Review of Maintenance Plan

A. What Criteria Did EPA Use To
Review the Maintenance Plan?

Section 107(d)(3)(E) of the Act
stipulates that for an area to be
redesignated to attainment, EPA must
fully approve a maintenance plan which
meets the requirements of section 175A.
Section 175A defines the general
framework of a maintenance plan,
which must provide for maintenance,
i.e., continued attainment, of the
relevant NAAQS in the area for at least
ten years after redesignation. The
following is a list of core provisions
required in an approvable maintenance
plan.

1. The State must develop an
attainment emissions inventory to
identify the level of emissions in the
area which is sufficient to attain the
NAAQS.

2. The State must demonstrate
maintenance of the NAAQS.

3. The State must verify continued
attainment through operation of an
appropriate air quality monitoring
network.

4. The maintenance plan must
include contingency provisions to
promptly correct any violation of the
NAAQS that occurs after redesignation
of the area.

As explained below, Idaho has
complied with each of these
requirements in the PM—10 maintenance
plan for the Portneuf Valley
nonattainment area.

1. Attainment Emissions Inventory

The State should develop an
attainment emissions inventory to
identify the level of emissions in the
area which is sufficient to attain the
NAAQS. Where the State has made an
adequate demonstration that air quality
has improved as a result of the control
measures in the SIP, the attainment
inventory will generally be an inventory
of actual emissions at the time the area
attained the standards. This inventory
should be consistent with EPA’s most
recent guidance on emissions
inventories for nonattainment areas
available at the time and should include
the emissions during the time period
associated with the monitoring data
showing attainment.

The emissions inventory submitted
for the Portneuf Valley nonattainment
area plan also meets the attainment
inventory requirements for a
maintenance plan. See our evaluation of
the emissions inventory for the
nonattainment area plan in section II.
The emissions inventory is for the year
2000, a time period associated with the
monitoring data showing attainment.
(Attainment is associated with all three
periods: 1998-2000, 1999-2001, and
2000—-2002). We have reviewed this
inventory and found the methodology
used to develop it is consistent with
EPA guidelines. In addition, the
assumptions and calculations were
checked and found to be thorough and
comprehensive.

In summary, the State has adequately
developed an attainment emissions
inventory for 2000 that identifies the
levels of emissions of PM—10 in the
nonattainment area as sufficient to
attain the NAAQS. Thus, we conclude
the State has met the attainment
emissions inventory requirements for
the Portneuf Valley PM—10 maintenance
plan.

2. Maintenance Demonstration

A State may generally demonstrate
maintenance of the NAAQS by either
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showing that future emissions of a
pollutant or its precursors will not
exceed the level of the attainment
inventory, or by modeling to show that
the future mix of sources or its
precursors will not exceed the level of
the attainment inventory, or by
modeling to show that the future mix of
sources and emission rates will not
cause a violation of the NAAQS. Under
the Act, many areas were required to
submit modeled attainment
demonstrations to show that the
proposed reduction in emissions will be
sufficient to attain the applicable
NAAQS. For these areas, the
maintenance demonstration should be
based upon the same level of modeling.
In areas where no such modeling was
required, the state should be able to rely
on the attainment inventory approach.
In both instances, the demonstration
should be for a period of 10 years
following the redesignation.

Idaho uses several analytical tools to
demonstrate maintenance for the
Portneuf Valley PM-10 nonattainment
area. These tools include dispersion
modeling, trend analysis, chemical mass
balance source apportionment and
linear speciated roll forward modeling.
Several tools are used because no single
analytical approach was determined to
be appropriate for this area. As
discussed earlier, the air quality
problem and atmospheric processes in
the Portneuf Valley area are complex.
The highest PM-10 levels in the area
occur in the winter, when cold
temperatures, high relative humidity,
and fog are conducive to the formation
of secondary aerosols. The sources
contributing to the PM—10 levels are
primary PM—10 and precursor
emissions. Sources of primary PM—-10
are J.R. Simplot, re-entrained dust from
paved roads, agricultural activity,
residential/commercial construction,
non-agricultural windblown dust, and
to a lesser extent, residential
combustion and motor vehicles.
Precursor emissions are from primarily
stationary sources and to a limited
extent, motor vehicles (cars, trucks, and
locomotives). The topography of the
Portneuf Valley area greatly influences
migratory weather disturbances, making
prediction of wind flow patterns
difficult. Periodically, stagnate air
conditions are established for a period
of several days, which lead to build-up
in PM-10 emissions and elevated PM-
10 concentrations. Pollutant dispersion
during stagnation conditions are
difficult to model.

In light of the complexity of the area,
the State’s reliance on multiple
analytical techniques—dispersion
modeling, trend analysis, chemical mass

balance source apportionment and
linear speciated roll forward modeling—
is appropriate. When viewed together,
the combined results provide an
adequate showing that the area will
maintain the NAAQS in the future. Our
evaluation of each analytical tool and
overall conclusion is summarized
below.

Dispersion Modeling

Dispersion modeling in the Portneuf
Valley area is a challenge due to the
complex terrain, meteorology, and the
large number and variety of sources
emitting primary particulate and
precursor emissions. In selecting a
model, the State appropriately
considered, among other things,
whether the model could simulate
ambient levels of PM-10 from emissions
of primary particulate, atmospheric
chemical reactions that form secondary
aerosols, complex wind regimes and
local scale dispersion and transport.
Because of its known capabilities in
addressing these and other relevant
factors, CALPUFF, an EPA-preferred
model listed in appendix W of 40 CFR
part 51, was selected.

To assess performance of the model,
the State ran CALPUFF to estimate PM—
10 levels during worst case
meteorological episodes in 1995 and
1999 and compared the predictions to
actual measurements. Model
performance was mixed. On one hand,
estimated PM—10 levels were reasonable
given the uncertainties in the
meteorological data, the emissions
estimates, source characterization and
the model’s characterization of
atmospheric phenomena. On the other
hand, certain estimates raised questions
and indicated a need for alternative
analytical techniques to determine
whether maintenance for the area was
demonstrated. PM—10 levels were
overestimated in the early morning and
at night when the inversion was
established. In addition, the highest
predicted values occurred on days
different from the days they were
observed. Lastly, questionable levels
above the NAAQS in two small areas
could not be verified by monitoring
data. There was extensive refinement of
model inputs to reduce discrepancies
but discrepancies still remained.

Because the dispersion model overall
provided invaluable information in
assessing air quality in the area (i.e., by
providing better understanding of
sources, transport and fate of PM—10
and hot spot locations), the State still
used the model to predict PM-10
concentrations for future years. In these
runs, the model showed maintenance of
the NAAQS in all areas except the same

two questionable areas identified during
the performance evaluation. Therefore,
alternative analytic tools were used to
more fully understand the modeling
results and to demonstrate maintenance
for the entire nonattainment area.

Ambient Air Quality Data

PM-10 levels have been monitored at
several sites across the Portneuf Valley
nonattainment area since the mid-1980s.
Data from these sites show that the last
violation of the 24 hour PM-10 standard
was reported in 1995.

Annual PM—10 trends at all sites in
the nonattainment area show a
continuous improvement in PM—-10 air
quality since monitoring was initiated.
There has been a dramatic decrease in
PM-10 levels near the industrial
complex of Astaris (FMC) and J.R.
Simplot with the addition of controls
and the shutdown of the Astaris (FMC)
manufacturing operations. Annual
average PM—10 concentrations at a site
near the industrial complex have
dropped from 54 ug/m?3 in the late
1980’s to 27 pug/m3 in 2001. Air quality
has shown continued improvement at
the other monitoring sites decreasing
from approximately 30 ug/ms3 in the late
1980’s to 20 ug/m3 in the last few years.

Average 24 hour PM-10
concentrations have shown similar
dramatic reductions. Peak PM-10 levels
reached 259 pg/m?3 at the sewage
treatment plant (STP) site and 232 pg/
m3 at the Idaho State University (ISU)
site in the early 1990’s. Peak
concentrations are 74 ug/m3 in 2001 at
the STP site and 74 pg/m?3 in 1999 at the
ISU site. The G&G site reported a peak
concentration of 204 pug/m3 in 1993 and
79 ug/m? in 2002.

Ambient data confirms that the
control strategies that have been
implemented in the Portneuf Valley
nonattainment area are effective in
reducing PM-10 levels. It is anticipated
that additional emissions reductions
from State and Federal motor vehicle
control programs will continue to result
in declining PM—10 levels in the valley.
In light of ambient air quality
improvement, we conclude that the
ambient air quality data supports a
demonstration of maintenance.

Meteorological Data

Meteorology analysis shows that
improvement in ambient air quality is
not due to favorable meteorology. The
state analyzed days with meteorology
characterized as having poor dispersion
conditions. These conditions are
characterized by a cold high pressure
system with low pressure gradients, low
wind speeds, shallow inversions, and
little or no precipitation. Although
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meteorological data show no discernible
annual trend since 1984, the greatest
number of days that met poor dispersion
conditions criteria occurred in 2001 and
2002. Since there were no exceedances
of the NAAQS in 2001 and 2002, this
indicates that meteorology has not been
a factor in air quality improvement. In
light of no discernible trend in
meteorology while air quality has
improved, we conclude meteorology
data provides further support of a
demonstration of maintenance for the
area.

Emissions Data

An inventory of actual annual
emissions was prepared for the base
year of 2000 and projected for future
years 2010, 2015, and 2020. Calendar
year 2000 represents the base year, 2010
represents an intermediary year, 2015
represents the required ten year
maintenance year, and 2020 represents
the last year of the area’s 20 year
transportation plan for use in long-term
planning.

Historically the highest levels of PM—
10 in the Portneuf Valley nonattainment
area occur in winter, and are dominated
by secondary ammonium sulfate and
ammonium nitrate. Therefore, an
episodic inventory was prepared for
winter conditions. Idaho DEQ selected
December 20 through December 26,
1999, which corresponds to an actual air
stagnation episode during which three
exceedences of the standard were
recorded. The 1999 episodic emissions
inventory was projected out to future
year week-long episodic inventories for
2010, 2015, and 2020. In addition, for
each episodic inventory, weekday and
weekend day inventories were prepared
to account for different levels of activity
depending on the day of the week.

When compared to the 2000 base and
1999 episodic inventories, the State
predicts the emissions of primary
particulate and precursor pollutants will
drop in future years 2010, 2015, and
2020. This decrease in emissions is due
in large part to the permanent closure of
the Astaris (FMC) manufacturing
operations that occurred in 2001. In
light of this projected decline in overall
emissions and our expectation that the
Federal non-road motor vehicle rule and
requirements limiting the sulfur content
in diesel fuel not accounted for by the
State will result in further reductions,
we conclude that the expected decrease
in emissions supports a demonstration
of maintenance out to 2015.

Chemical Mass Balance (CMB) Source
Apportionment

CMB analysis is a method used to
apportion the contribution of different

sources to measured PM-10 levels. CMB
analysis of PM-10 filters shows that in
the base year, over 50% of the PM-10
mass during high episode days in
Portneuf Valley was ammonium sulfate.
The SO, emissions, precursors to
ammonium sulfate, have since been
reduced by more than half with the
closure of the FMC manufacturing
operations. In addition, Federal rules
regulating sulfur content in diesel fuel
will dramatically reduce future SO,
emissions from mobile sources.

Future PM—10 concentrations can be
estimated using the highest measured
PM-10 concentration since 1989 of 177
ug/m3, applying the fraction
apportioned to industry and non-
industry, and adjusting for emissions
reduction or growth. By 2015, industry
emissions will decrease by an estimated
60% (compared with base year levels).
Emissions from all other sources are
anticipated to increase 18%. Predictions
using CMB show the projected
maximum PM-10 level will be 133 pg/
m?3 in the year 2020. This level is below
the 24-hour PM-10 NAAQS,
demonstrating maintenance for the area.

CMB analysis was also used to better
understand the discrepancies identified
during evaluation of the dispersion
model. The source contributions
predicted by CMB analysis were
compared to the source contributions
predicted by the dispersion model. The
results suggest that the levels predicted
above the NAAQS are due to over-
estimation of the contribution of vehicle
suspended dust. This over-estimation of
motor vehicle emissions may be due to
under-prediction of wind speeds in
meteorological simulations, thus
artificially enhancing the influence of
the urban (mobile) sources. It is also
plausible that over-predicted
concentrations are due to inadequate
characterization of coarse particulate
matter removal mechanisms which may
over-estimate the impact of re-entrained
road dust.

Linear Speciated Rollback Modeling

Linear speciated rollback modeling is
a simple, spatially averaged
mathematical model that assumes a
linear relationship between ambient
constituents of PM—10 and the area
wide emissions of the corresponding
constituents. The model dis-aggregates
the major airborne particulate
components into chemically distinct
groups that are emitted by different
source types. The model assumes that
ambient PM-10 levels are directly
proportional to emissions.

Anticipated emissions reductions of
primary PM-10, SO, and NOx result in
predicted PM—10 levels below the level

of both the annual and 24 hour
standards for all future years out to
2020. The maximum 24 hour PM-10
level of 146 pug/ms3 occurs in the base
year, drops to 106 ug/m? in 2005 and
gradually increases to 111 pug/m? in
2020. Annual PM-10 levels remain
essentially constant at approximately 26
pg/ms3 in the base year and 27 pg/m3 in
2020. Because these projected levels are
below the PM-10 NAAQS, these results
demonstrate maintenance of the area.

In conclusion, dispersion modeling
shows that overall the area will meet the
PM-10 NAAQS at least 10 years into the
future, but that further evaluation is
warranted in light of questionable levels
predicted in two areas. This further
evaluation using trend analysis,
chemical mass balance, and linear
speciated rollback modeling
demonstrates maintenance throughout
the nonattainment area. In light of the
dispersion modeling results and
plausible reasons for the higher levels in
two areas, the difficulty of modeling due
to the complex conditions of the area,
the results from other analytic tools
demonstrating maintenance, the
anticipated reductions from Federal
rules not relied on by the plan, and
contingency measures, as discussed
below, to be implemented in the event
PM-10 levels increase, EPA concludes
that the demonstration by the State
shows that the Portneuf Valley
nonattainment area will maintain the
PM-10 NAAQS at least through the
maintenance year of 2015.

3. State Monitoring of Air Quality To
Verify Continued Attainment

Once an area has been redesignated,
the State must continue to operate an
appropriate air quality monitoring
network in accordance with 40 CFR part
58 to verify the attainment status of the
area. The maintenance plan should
contain provisions for continued
operation of air quality monitors that
will provide such verification. In its
submittal, the State commits to continue
to operate and maintain the network of
PM-10 monitoring stations necessary to
verify ongoing compliance with the
PM-10 NAAQS in the Portneuf Valley
nonattainment area.

4. Contingency Measures

Section 175A(d) of the Act requires
that a maintenance plan include
contingency provisions, as necessary, to
correct promptly any violation of the
NAAQS that occurs after redesignation.
These contingency provisions are
distinguished from those generally
required for nonattainment areas under
section 172(c)(9), which are discussed
above. At a minimum, the contingency
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provisions must include a commitment
that the State will implement all
measures contained in the
nonattainment area plan prior to
redesignation.

The maintenance plan contains three
contingency provisions. The first would
revise the permit to operate a boiler at
the Idaho State University to require a
switch of fuel from coal to natural gas
during a burn ban. This measure will
reduce SO, emissions and thus reduce
ammonium sulfate levels during periods
of high PM-10.

The second provision addresses wood
smoke emissions. Wood smoke from
residential wood stoves has historically
been a significant contributor to
wintertime PM—10 levels in the Portneuf
Valley non-attainment area. The State
commits to work with the Cities of
Pocatello and Chubbuck to lower the
trigger point for implementing a
residential wood combustion
curtailment program. The current level
is 100 pg/m? PM-10.

Lastly, the State commits to
conducting additional analyses of the
causes of future reported violations of
the standard. Based on the results of
that analysis the State will consider the
following control measures to resolve
the problem:

e Cover all truck loads that have
potential to emit PM-10.

e Prevent track-out onto paved roads.

e More restrictions on outdoor
burning.

e Institute a vehicle inspection and
maintenance program.

¢ Expand the residential wood
combustion curtailment programs to
include “clean burn” wood stoves.

e Prohibit construction of unpaved
private roads, driveways, or parking
lots.

e Implement transportation control
measures.

¢ Implement dust control and
prevention programs including paving
dirt roads and alley ways.

Since the maintenance plan is to
cover the 10 year period after Federal
approval, it is difficult to completely
predict how emissions characteristics
will change. This change in the
character of the potential PM-10
problem is especially significant toward
the “out-years” when the ability to
predict the future is difficult. The
approach used in the maintenance plan
is appropriate since the contingency
measures address sources expected to
cause problems in the near term and
include a commitment to evaluate
conditions in the long term.

In light of the control measures relied
on by the nonattainment area plan, the
identification of additional contingency

measures above, and the permanent
reductions resulting from the closure of
the Astaris (FMC) manufacturing
operations, we believe the contingency
measure requirements in the Portneuf
Valley maintenance plan meet the
requirements of Section 175A(d) of the
Act.

5. Transportation Conformity

Under section 176(c) of the Act,
transportation plans, programs, and
projects in nonattainment or
maintenance areas, that are developed,
funded or approved under title 23
U.S.C. or the Federal Transit Laws, must
conform to the applicable SIPs. In short,
a transportation plan is deemed to
conform to the applicable SIP if the
emissions resulting from
implementation of that transportation
plan are less than, or equal to the motor
vehicle emission budget established in
the SIP.

In this maintenance plan, procedures
for estimating motor vehicle emissions
are well documented. Furthermore, the
maintenance demonstration modeling
results indicated that the estimated
motor vehicle emissions for base and
future years will not cause or contribute
to an exceedance of the NAAQS.
Accordingly, we propose to approve the
following motor vehicle emissions
budgets (MVEB) for PM-10 and its
precursors for use in conformity
determinations for PM-10 on future
Transportation Improvement Programs
and Regional Transportation Plans.
These mobile source emissions
represent a combination of vehicle
exhaust, tire wear, brake wear, and road
dust.

PORTNEUF VALLEY, IDAHO PM—-10
MOTOR VEHICLE EMISSIONS BUDGET

PM-10 NOx VOC
Y
ear (tiyr) (tyr) (tyr)
2005 ...... 897 1,575 983
2010 ...... 1,120 1,085 716
2020 ...... 1,364 514 585

The MVEB was found to be adequate
for conformity purposes on August 31,
2004. (69 FR 56052, September 17,
2004.) The Plan provides for reductions
in residential wood combustion, road
sanding, and industrial emissions.
Control measures required by the
maintenance plan do not directly
include transportation measures as they
are not required for the maintenance
demonstration.

6. Additional Requirements for
Maintenance Plans

In addition to the core requirements
of section 175(A) discussed above, other

provisions of the Act need to be met in
order to approve the maintenance plan.
The additional requirements and how
the Portneuf Valley maintenance plan
meets these requirements is discussed
in the TSD accompanying this notice.

B. What Do We Conclude About the
Maintenance Plan?

Based on our review of the Portneuf
Valley PM—10 maintenance plan
submitted by the State on June 30, 2004,
we conclude that the requirements for
an approvable maintenance plan under
the Act have been met. Therefore, we
are proposing approval of the
maintenance plan submitted for the
Portneuf Valley PM—10 nonattainment
area.

IV. Review of Redesignation Request

A. What Criteria Did EPA Use To
Review the Request for Redesignation?

The criteria used to review the
maintenance plan and redesignation
request are derived from the Act, the
General Preamble, and a policy and
guidance memorandum from John
Calcagni, September 4, 1992, Procedures
for Processing Requests to Redesignate
Areas to Attainment. Section
107(d)(3)(E) of the Act states that the
EPA can be redesignate an area to
attainment if the following conditions
are met:

1. The Administrator has determined
the area has attained the NAAQS.

2. The Administrator has fully
approved the applicable
implementation plan under section
110(k).

3. The Administrator has determined
that the improvement in air quality is
due to permanent and enforceable
reductions in emissions.

4. The State has met all applicable
requirements for the area under section
110 and Part D.

5. The Administrator has fully
approved a maintenance plan, including
a contingency plan, for the area under
section 175A.

1. Attainment Determination

As discussed earlier, an area has
attained the 24-hour PM-10 NAAQS
when the average number of expected
exceedances per year is less than or
equal to one, when averaged over a
three year period. To make this
determination, three consecutive years
of complete ambient air quality data
must be collected in accordance with
Federal requirements (40 CFR part 58,
including appendices). On July 5, 2002,
EPA published a finding that the
Portneuf Valley PM—10 nonattainment
area attained the PM—-10 NAAQS by the
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applicable attainment date. Subsequent
air monitoring data shows that the area
has continued to meet both NAAQS for
every three year period since the
attainment date.

2. Fully Approved Nonattainment Area
Plan

States containing initial moderate
PM-10 nonattainment areas were
required to submit a SIP revision which
implements reasonably available control
measures (RACM) and demonstrates
attainment of the PM-10 NAAQS by the
attainment date. The SIP for the area
must be fully approved under section
110(k) of the Act, and must satisfy all
requirements that apply to the area. In
this notice we are proposing to fully
approve the nonattainment area plan
submitted by the State for the Portneuf
Valley PM—10 nonattainment area.

3. Permanent and Enforceable
Improvements in Air Quality

The State must be able to reasonably
attribute the improvement in air quality
to permanent and enforceable reduction
in emissions. The State provides a
historical analysis of meteorology in the
Pocatello area to show that trends in
improving air quality are not the result
of meteorological conditions. As
discussed above, there has been no
discernible trend in meteorology while
air quality has continued to improve.
Therefore we conclude that the
improvements in air quality are the
result of emissions reductions from the
shut down of the Astaris (FMC)
manufacturing operations, controls
related to road sanding, and the area’s
wood stove program and not from a
change in meteorological conditions.

Based on the State’s analysis, and our
earlier conclusion that the control
measures in place in the nonattainment
area are permanent and enforceable, we
believe that Idaho has demonstrated air
quality improvements are the result of
permanent enforceable emissions
reductions.

4. Other Planning Requirements

The September 1992 Calcagni
memorandum directs states to meet all
of the applicable section 110 and Part D
planning requirements for redesignation
purposes. Thus, EPA interprets the Act
to require state adoption and EPA
approval of the applicable programs
under section 110 and Part D that were
due prior to the submission of a
redesignation request, before EPA may
approve a redesignation request. How
the State has met these requirements is
discussed below.

5. Section 110 Requirements

Section 110(a)(2) of the Act contains
general requirements for
implementation plans. These
requirements include, but are not
limited to, submission of a SIP that has
been adopted by the State after
reasonable notice and public hearing;
provisions for establishment and
operation of appropriate apparatus,
methods, systems and procedures
necessary to monitor ambient air
quality; implementation of a permit
program; provisions for Part C—
Prevention of Significant Deterioration
(PSD) and Part D—New Source Review
(NSR) permit programs; criteria for
stationary source emissions control
measures, monitoring and reporting,
provisions for modeling; and provisions
for public and local agency
participation. See the General Preamble
for further explanation of these
requirements. 57 FR 13498 (April 16,
1992).

For purposes of redesignation, review
of the Idaho SIP shows that the State has
satisfied all requirements under the Act.
Further, in 40 CFR 52.673, EPA has
approved Idaho’s SIP for the attainment
and maintenance of the national
standards under Section 110.

6. Part D Requirements

Part D consists of general
requirements applicable to all areas
which are designated nonattainment
based on a violation of the NAAQS. The
general requirements are followed by a
series of subparts specific to each
pollutant. All PM—10 nonattainment
areas must meet the applicable general
provisions of subpart 1 and the specific
PM-10 provisions in subpart 4,
‘““Additional Provisions for Particulate
Matter Nonattainment Areas.”” The
following paragraphs discuss these
requirements as they apply to the
Portneuf Valley nonattainment area.

7. Section 172(c) Plan Provisions
Requirements

Subpart 1, section 172(c) contains
general requirements for nonattainment
area plans. A thorough discussion of
these requirements may be found in the
General Preamble. 57 FR 13538 (April
16, 1992). The requirements for
reasonable further progress,
identification of certain emissions
increases, and other measures needed
for attainment are satisfied in our
proposed approval in this notice of the
nonattainment area plan for the
Portneuf Valley PM—10 nonattainment
area. The requirement for an emissions
inventory is satisfied by the completion
of inventories for the nonattainment

area plan and maintenance plan. The
requirements of the Part D New Source
Review (NSR) program will be replaced
by the Part C Prevention of Significant
Deterioration (PSD) program for PM-10
upon the effective date of this
redesignation action. The Federally-
approved PSD regulations for Idaho can
be found at IDAPA 16.01.012,07, as
incorporated by reference by EPA on
July 28, 1982 (47 FR 32531), and most
recently amended on January 16, 2003
(68 FR 2217).

8. Subpart 4 Requirements

Part D, subpart 4, section 189(a), (c)
and (e) requirements apply to any
moderate nonattainment area before the
area can be redesignated to attainment.
The requirements which were
applicable prior to the submission of the
request to redesignate the area must be
fully approved into the SIP before
redesignating the area to attainment.
These requirements are discussed
below:

(a) Provisions to assure that RACM
was implemented by December 10,
1993;

(b) Either a demonstration that the
plan provided for attainment as
expeditiously as practicable but not
later than December 31, 1994, or a
demonstration that attainment by that
date was impracticable;

(c) Quantitative milestones which
were achieved every 3 years and which
demonstrate reasonable further progress
(RFP) toward attainment by December
31, 1994; and

(d) Provisions to assure that the
control requirements applicable to
major stationary sources of PM—10 also
apply to major stationary sources of
PM-10 precursors, except where the
Administrator determined that such
sources do not contribute significantly
to PM—10 levels which exceed the
NAAQS in the area.

In this document EPA is proposing to
approve the nonattainment area plan for
the Portneuf Valley PM-10
nonattainment area containing the
elements meeting requirements (a)
through (d) above.

States with PM—10 nonattainment
areas were required to submit a permit
program for the construction and
operation of new and modified major
stationary sources of PM—10 by June 30,
1992. States also were to submit
contingency measures by November 15,
1993, which become effective without
further action by the State or EPA, upon
a determination by EPA that the area
has failed to achieve RFP or to attain the
PM-10 NAAQS by the applicable
statutory deadline. See sections
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172(c)(9) and 189(a) and 57 FR 13543—
13544.

Idaho has presented an adequate
demonstration that it has met the
requirements applicable to the area
under section 110 and Part D. The Part
D NSR rules for PM-10 nonattainment
areas in Idaho were approved by EPA on
July 23, 1993 (58 FR 39445) and
amended provisions were approved by
EPA on January 16, 2003 (68 FR 2217).
The Clean Air Act requires that
contingency measures take effect if the
area fails to meet reasonable further
progress requirements or fails to attain
the NAAQS by the applicable
attainment date. The Portneuf Valley
PM-10 nonattainment area attained the
NAAQS for PM-10 by the applicable
attainment date of December 31, 1996.
Therefore, contingency measures no
longer are required under section
172(c)(9) of the Act. Contingency
measures are also required for
maintenance plans under section
175A(d). Idaho has provided
contingency measures in the
maintenance plan for the Portneuf
Valley PM—10 nonattainment area. The
contingency measures in the
maintenance plan are discussed in
section IIT above.

B. What Do We Conclude About the
Request for Redesignation?

Based on our review of the
nonattainment area plan, the
maintenance plan, and the request for
redesignation request submitted for the
Portneuf Valley PM—10 nonattainment
area on June 30, 2004, we conclude that
all the requirements for redesignation in
section 107(d)(3)(E) have been met.
Therefore, we are proposing to
redesignate the Portneuf Valley PM—-10
nonattainment area to attainment.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a ‘“‘significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5

U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,

Particulate matter, Reporting and
recordkeeping requirements.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: May 10, 2005.

Julie M. Hagensen,

Acting Regional Administrator, Region 10.
[FR Doc. 05-10149 Filed 5-19-05; 8:45 am]|
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[MB Docket No. 05-181; FCC 05-92]

Implementation of Section 210 of the
Satellite Home Viewer Extension and
Reauthorization Act of 2004 To Amend
Section 338 of the Communications
Act

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; correction.

SUMMARY: This document corrects a
Notice of proposed rulemaking
summary that was published in the
Federal Register at 70 FR 24350, May 9,
2005. In this document, the Commission
corrects the DATES section of the
preamble to reflect correct comment due
dates.

DATES: Comments for this proceeding
are due on or before June 6, 2005; reply
comments are due on or before June 20,
2005. Written comments on the
proposed information collection
requirements contained in this
document must be submitted by the
public, the Office of Management and
Budget (OMB), and other interested
parties on or before July 8, 2005.

ADDRESSES: You may submit comments,
identified by MB Docket No. 05-181, by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

¢ Federal Communications
Commission’s Web Site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

¢ People with Disabilities: Contact
the FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
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CART, etc.) by e-mail: FCC504@fcc.gov
or phone: 202-418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT: For
additional information on this
proceeding, contact Eloise Gore,
Eloise.Gore@fcc.gov of the Media
Bureau, Policy Division, (202) 418—
2120. For additional information
concerning the Paperwork Reduction
Act information collection requirements
contained in this NPRM, contact Cathy
Williams, Federal Communications
Commission, 445 12th St., SW., Room
1-C823, Washington, DC 20554, or via
the Internet to Cathy.Williams@fcc.gov.
If you would like to obtain or view a
copy of this revised information
collection, OMB Control Number 3060-
0980, you may do so by visiting the FCC
PRA web page at: http://www.fcc.gov/
omd/pra.

SUPPLEMENTARY INFORMATION: In FR Doc.
05-9290 on page 24350 published in the
Federal Register on Monday, May 9,
2005 make the following corrections: On
page 24350 in the second column, in the
DATES section, the first sentence is
corrected to read as follows: Comments
for this proceeding are due on or before
June 6, 2005; reply comments are due
on or before June 20, 2005.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 05-10227 Filed 5-19-05; 8:45 am]|
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To List the Pygmy Rabbit as
Threatened or Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 90-day petition
finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90-day finding on a petition to list the
pygmy rabbit (Brachylagus idahoensis)
as threatened or endangered under the
Endangered Species Act of 1973, as
amended. We find the petition does not
provide substantial information

indicating that listing the pygmy rabbit
may be warranted. Therefore, we will
not be initiating a further status review
in response to this petition. We ask the
public to submit to us any new
information that becomes available
concerning the status of the species or
threats to it.

DATES: The finding announced in this
document was made May 20, 2005. You
may submit new information
concerning this species for our
consideration at any time.

ADDRESSES: The complete file for this
finding is available for public
inspection, by appointment, during
normal business hours at the Nevada
Fish and Wildlife Office, U.S. Fish and
Wildlife Service, 1340 Financial
Boulevard, Suite 234, Reno, NV 89502.
Submit new information, materials,
comments, or questions concerning this
species to us at the above address.

FOR FURTHER INFORMATION CONTACT:
Robert D. Williams, Field Supervisor,
Nevada Fish and Wildlife Office (see
ADDRESSES) (telephone 775/861-6300;
facsimile 775/861-6301).
SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(A) of the Endangered
Species Act of 1973, as amended (16
U.S.C. 1531 et seq.), requires that we
make a finding on whether a petition to
list, delist, or reclassify a species
presents substantial scientific or
commercial information to indicate that
the petitioned action may be warranted.
We are to base this finding on
information provided in the petition. To
the maximum extent practicable, we are
to make this finding within 90 days of
our receipt of the petition, and publish
our notice of this finding promptly in
the Federal Register.

Our standard for substantial
information within the Code of Federal
Regulations (CFR) with regard to a 90-
day petition finding is “‘that amount of
information that would lead a
reasonable person to believe that the
measure proposed in the petition may
be warranted” (50 CFR 424.14(b)). If we
find that substantial information was
presented, we are required to promptly
commence a review of the status of the
species, if one has not already been
initiated under our internal candidate
assessment process.

In making this finding, we relied on
information provided by the petitioners
and evaluated that information in
accordance with 50 CFR 424.14(b). Our
process of coming to a 90-day finding
under section 4(b)(3)(A) of the Act and
section 424.14(b) of our regulations is
limited to a determination of whether

the information in the petition meets the
“substantial information” threshold.

On April 21, 2003, we received a
formal petition, dated April 1, 2003,
from the Committee for the High Desert,
Western Watersheds Project, American
Lands Alliance, Oregon Natural Desert
Association, Biodiversity Conservation
Alliance, Center for Native Ecosystems,
and Mr. Craig Criddle, requesting that
the pygmy rabbit (Brachylagus
idahoensis) found in California, Idaho,
Montana, Nevada, Oregon, Utah, and
Wyoming be listed as threatened or
endangered in accordance with section
4 of the Act.

Action on this petition was precluded
by court orders and settlement
agreements for other listing actions that
required nearly all of our listing funds
for fiscal year 2003. On May 3, 2004, we
received a 60-day notice of intent to sue,
and on September 1, 2004, we received
a complaint regarding our failure to
carry out the 90-day and 12-month
findings on the status of the pygmy
rabbit. On March 2, 2005, we reached an
agreement with the plaintiffs to submit
to the Federal Register a completed 90-
day finding by May 16, 2005, and to
complete, if applicable, a 12-month
finding by February 15, 2006 (Western
Watersheds Project et al. v. U.S. Fish
and Wildlife Service (CV-04—-0440-N—
BLW)).

This finding does not address our
prior listing of the Columbia Basin
distinct population segment (DPS) of the
pygmy rabbit. On November 30, 2001,
we published an emergency listing and
concurrent proposed rule to list this
DPS of the pygmy rabbit as endangered
(66 FR 59734 and 66 FR 59769,
respectively). We listed the Columbia
Basin DPS of the pygmy rabbit as
endangered in our final rule dated
March 5, 2003 (68 FR 10388).

Species Information

The pygmy rabbit is a member of the
family Leporidae, which includes
rabbits and hares. This species has been
placed in various genera since its type
specimen was described in 1891 by
Merriam (1891), who classified the
“Idaho pygmy rabbit” as Lepus
idahoensis. Currently, the pygmy rabbit
is generally placed within the
monotypic genus Brachylagus and
classified as B. idahoensis (Green and
Flinders 1980a; WDFW 1995); this is the
taxonomy accepted by the Service. The
analysis of blood proteins (Johnson
1968, cited in Washington Department
of Fish and Wildlife (WDFW) 1995)
suggests that the pygmy rabbit differs
greatly from species within both the
Lepus or Sylvilagus genera. Halanych
and Robinson (1997) supported the
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separate generic status as Brachylagus
for the pygmy rabbit based on
phylogenetic position and sequence
divergence values. The pygmy rabbit
has no recognized subspecies (Grinnell
et al. 1930; Davis 1939; Larrison 1967;
Green and Flinders 1980a; Janson 2002).

The pygmy rabbit is the smallest
North American rabbit. Adult weights
range from 0.54 to 1.2 pounds (245 to
553 grams); adult lengths range from 9.1
to 12.1 inches (in) (23.1 to 30.7
centimeters) (Dice 1926; Grinnell et al.
1930; Bailey 1936; Orr 1940; Janson
1946; Durrant 1952; Ingles 1965;
Bradfield 1974; Holt 1975; Campbell et
al. 1982). Adult females are generally
larger than adult males. The species can
be distinguished from other rabbits by
its small size, gray color, short rounded
ears, small hind legs, and the absence of
white on the tail (66 FR 59734).

Pygmy rabbits typically occur in areas
of tall, dense sagebrush (Artemisia spp.)
cover, and are highly dependent on
sagebrush to provide both food and
shelter throughout the year (Dice 1926,
Grinnell et al. 1930; Orr 1940; Green
and Flinders 1980a, b; Janson 1946;
Wilde 1978; Katzner et al. 1997). The
winter diet of pygmy rabbits is
comprised of up to 99 percent sagebrush
(Wilde 1978; Green and Flinders 1980b),
which is unique among rabbits (White et
al. 1982). During spring and summer in
Idaho, their diet consists of roughly 51
percent sagebrush, 39 percent grasses
(particularly native bunch-grasses, such
as Agropyron spp. and Poa spp.), and 10
percent forbs (Green and Flinders
1980b). There is evidence that pygmy
rabbits preferentially select native
grasses as forage over other available
foods during this period. In addition,
total grass cover relative to forbs and
shrubs may be reduced within the
immediate areas occupied by pygmy
rabbits as a result of its use during
spring and summer (Green and Flinders
1980b). The specific diets of pygmy
rabbit likely vary by region (68 FR
10388).

The pygmy rabbit is one of only two
rabbits in North America that digs its
own burrows (Nelson 1909; Bailey 1936;
Janson 1946; Bradfield 1974; Wilde
1978). Pygmy rabbit burrows are
typically found in relatively deep, loose
soils of wind-borne or water-borne (e.g.,
alluvial fan) origin. Pygmy rabbits,
especially juveniles, likely use their
burrows as protection from predators
and inclement weather (Bailey 1936;
Bradfield 1974). The burrows frequently
have multiple entrances, some of which
are concealed at the base of larger
sagebrush plants (Dice 1926). Burrows
are relatively simple and shallow, often
no more than 6.6 feet (ft) (2 meters (m))

in length and usually less than 3.3 ft

(1 m) deep with no distinct chambers
(Bailey 1936; Bradfield 1974; Green and
Flinders 1980a; Gahr 1993). Burrows are
typically dug into gentle slopes or
mound/inter-mound areas of more level
or dissected topography (Wilde 1978;
Gahr 1993). In general, the number of
active burrows in a colony increases
over the summer as the number of
juveniles increases. However, the
number of active burrows may not be
directly related to the number of
individuals in a given area because
some individual pygmy rabbits appear
to maintain multiple burrows, while
some individual burrows are used by
multiple individuals (Janson 1946; Gahr
1993; Heady 1998).

Pygmy rabbits occasionally make use
of burrows abandoned by other species,
such as the yellow-bellied marmot
(Marmota flaviventris) or badger (Taxida
taxus) (Borell and Ellis 1934; Bradfield
1974; Wilde 1978; Green and Flinders
1980a). As a result, they may occur in
areas of shallower or more compact soils
that support sufficient shrub cover
(Bradfield 1974). Natural cavities (such
as holes in volcanic rock), rock piles,
stone walls and around abandoned
buildings may also be used (Janson
1946). During winter pygmy rabbits
make extensive use of snow burrows,
possibly as access to sagebrush forage
(Bradfield 1974; Katzner and Parker
1997), as travel corridors among their
underground burrows, for protection
from predators, and/or as thermal cover
(Katzner and Parker 1997).

Pygmy rabbits begin breeding their
second year (Wilde 1978; Fisher 1979).
In some parts of the species’ range,
females may have up to three litters per
year and average six young per litter
(Davis 1939; Janson 1946; Green 1978;
Wilde 1978). Breeding appears to be
highly synchronous in a given area and
juveniles are often identifiable to
cohorts (Wilde 1978). No evidence of
nests, nesting material, or lactating
females with young has been found in
burrows (Janson 1946; Bradfield 1974;
Gahr 1993). Individual juveniles have
been found under clumps of sagebrush,
although it is not known precisely
where the young are born in the wild,
nor is it known if they may be routinely
hidden at the bases of scattered shrubs
or within burrows (Wilde 1978). Current
information on captive pygmy rabbits
indicates females may excavate
specialized natal burrows for their
litters in the vicinity of their regular
burrows (68 FR 10388).

Pygmy rabbits may be active at any
time of the day or night, and appear to
be most active during mid-morning
(Bradfield 1974; Green and Flinders

1980a; Gahr 1993). Pygmy rabbits
maintain a low stance, have a deliberate
gait, and are relatively slow and
vulnerable in more open areas. They can
evade predators by maneuvering
through the dense shrub cover of their
preferred habitats, often along
established trails, or by escaping among
their burrows (Bailey 1936; Severaid
1950; Bradfield 1974).

Pygmy rabbits tend to have relatively
small home ranges during winter,
remaining within 98 ft (30 m) of their
burrows (Janson 1946). Bradfield (1974),
Katzner and Parker (1997), and Flath
and Rauscher (1995) found pygmy
rabbit tracks in snow indicating
movements of 262 to 328 ft (80 to 100
m) or more from their burrows. They
have larger home ranges during spring
and summer (Janson 1946; Gahr 1993).
During the breeding season in
Washington, females tend to make
relatively short movements within a
small core area and have home ranges
covering roughly 6.7 acres (ac) (2.7
hectares (ha)). Males tend to make
longer movements, traveling among a
number of females, resulting in home
ranges covering roughly 49.9 ac (20.2
ha) (Gahr 1993). These home range
estimates in Washington are
considerably larger than for pygmy
rabbit populations in other areas of their
historic range (Katzner and Parker
1997). Pygmy rabbits are known to
travel up to 0.75 mile (mi) (1.2
kilometers (km)) from their burrows
(Gahr 1993), and there are a few records
of individuals moving up to 2.2 mi (3.5
km) (Green and Flinders 1979; Katzner
and Parker 1998).

A wide range of pygmy rabbit
population densities has been reported.
Janson (1946) reported an estimated
pygmy rabbit density of 0.75 to 1.75 per
ac (1.9 and 4.3 per ha) in Utah. In
another area in Utah, he estimated 3.5
pygmy rabbits per ac (8.6 per ha). Green
(1978) reported an estimate of 18.2
pygmy rabbits per ac (45 per ha) in
Idaho. Gahr (1993) estimated 0.09
pygmy rabbits per ac (0.22 per ha) in a
grazed area and 0.11 per ac (0.27 per ha)
in an ungrazed area in Sagebrush Flat,
Washington. In Montana, Rauscher
(1997) estimated pygmy rabbit density
as 1.2 per ac (3.0 per ha).

The annual mortality rate of adult
pygmy rabbits may be as high as 88
percent, and more than 50 percent of
juveniles can die within roughly 5
weeks of their emergence (Wilde 1978).
However, the mortality rates of adult
and juvenile pygmy rabbits can vary
considerably between years, and even
between juvenile cohorts within years
(Wilde 1978). Predation is the main
cause of pygmy rabbit mortality (Green
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1979). Predators of the pygmy rabbit
include badgers, long-tailed weasels
(Mustela frenata), coyotes (Canis
latrans), bobcats (Felis rufus), great
horned owls (Bubo virginianus), long-
eared owls (Asio otus), ferruginous
hawks (Buteo regalis), northern harriers
(Circus cyaneus), and common ravens
(Corvus corax) (Borell and Ellis 1934;
Janson 1946; Gashwiler et al. 1960;
Green 1978; Wilde 1978; Johnson and
Hanson 1979; WDFW 1995).

Population cycles are not known in
pygmy rabbits, although local, relatively
rapid population declines have been
noted in some States (Janson 1946;
Bradfield 1974; Weiss and Verts 1984).
After initial declines, pygmy rabbit
populations may not have the same
capacity for rapid increases in numbers
in response to favorable environmental
conditions as compared to other rabbit
species. This may be due to their close
association with specific components of
sagebrush ecosystems, and the relatively
limited availability of their preferred
habitats (Wilde 1978; Green and
Flinders 1980b; WDFW 1995). No study
has documented rapid increases in
pygmy rabbit numbers in response to
environmental conditions (Gabler 1997).

The pygmy rabbit’s current
geographic range, excluding the
Columbia Basin DPS, includes most of
the Great Basin and some of the adjacent
intermountain areas of the western
United States (Green and Flinders
1980a). The northern boundary extends
into southeastern Oregon and southern
Idaho. The eastern boundary extends
into southwestern Montana and
southwestern Wyoming. The
southeastern boundary extends into
southwestern Utah. Central Nevada and
eastern California provide the southern
and western boundaries (Merriam 1891;
Nelson 1909; Grinnell et al. 1930; Bailey
1936; Janson 1946; Campbell et al. 1982;
WDFW 1995).

Literature indicates that pygmy
rabbits were never evenly distributed
across their range. Rather, they are
found in areas within their broader
distribution where sagebrush cover is
sufficiently tall and dense, and where
soils are sufficiently deep and loose to
allow burrowing (Bailey 1936; Green
and Flinders 1980a; Weiss and Verts
1984; WDFW 1995). In the past, dense
vegetation along permanent and
intermittent stream corridors, alluvial
fans, and sagebrush plains probably
provided travel corridors and dispersal
habitat for pygmy rabbits between
appropriate use areas (Green and
Flinders 1980a; Weiss and Verts 1984;
WDFW 1995). Since European
settlement of the western United States,
dense vegetation associated with human

activities (e.g., fence rows, roadway
shoulders, crop margins, abandoned
fields) may have also acted as avenues
of dispersal between local populations
of pygmy rabbits (Green and Flinders
1980a; Pritchett et al. 1987).

Previous Federal Action

We added the pygmy rabbit to our list
of candidate species on November 21,
1991, as a category 2 candidate species
(56 FR 58804). A category 2 candidate
species was a species for which we had
information indicating that a proposal to
list it as threatened or endangered under
the Act may be appropriate, but for
which additional information was
needed to support the preparation of a
proposed rule. In the February 28, 1996,
Notice of Review (61 FR 7595), we
discontinued the use of multiple
candidate categories and considered the
former category 1 candidates as simply
“candidates” for listing purposes. The
pygmy rabbit was removed from the
candidate list at that time. This species
has no Federal regulatory status.

As stated above, this finding does not
address our prior listing with regard to
the Columbia Basin DPS of the pygmy
rabbit that was listed as endangered on
March 5, 2003 (68 FR 10388).

Threats Analysis

Pursuant to section (4) of the Act, we
may list a species, subspecies, or DPS of
vertebrate taxa on the basis of any of the
following five factors: (A) present or
threatened destruction, modification, or
curtailment of habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence. In making this finding, we
evaluated whether threats to the pygmy
rabbit presented in the petition and
other information may pose a concern
with respect to its survival. The Act
identifies the five factors to be
considered, either singly or in
combination, to determine whether a
species may be threatened or
endangered. Our evaluation of these
threats, based on information provided
in the petition and available in our files,
is presented below.

A. Present or Threatened Destruction,
Modification, or Curtailment of the
Species’ Habitat or Range

Geographic Range

The petition estimates that the
historic range of the pygmy rabbit
encompassed 100 million ac (40 million
ha) or more of sagebrush habitat in the

Great Basin and Intermountain West,
and that populations may currently
exist in portions of 7 to 8 million ac (2.8
to 3.2 million ha) (Committee for the
High Desert et al. 2003). It appears these
estimates were determined by visually
comparing the historic geographic range
map presented in previous Service
Federal Register documents (66 FR
59734, 68 FR 10388), and a current
range map presented in White and
Bartels (2002). However beyond
apparently making a visual comparison
of these two maps to reach their
conclusion the petitioners did not
provide any data to substantiate this
supposed reduction in pygmy rabbit
range. We are unaware of any estimates
from the scientific literature in our files
regarding a reduction in range for the
species. Therefore, we conclude that
this map comparison is not substantial
information demonstrating a significant
reduction in the range of the pygmy
rabbit.

The petition states that there have
been rangewide declines in pygmy
rabbit populations and provides the
following State-by-State information to
support this claim.

Idaho. According to the petition,
Bradfield (1974) speculated that the
pygmy rabbit population was declining
in his study area in Bingham County,
Idaho, because of the number of
abandoned burrows, number of skulls
indicating death by predation or other
means, and fewer observed rabbits. In
her Idaho study area, Gabler (1997)
found 101 burrow sites, of which 26
were active. Gabler also revisited
Wilde’s (1978) three study areas, and
found two collapsed burrows with no
sign of occupancy, four active burrows
that were abandoned 10 months later,
and 34 abandoned burrows,
respectively. Roberts (2001) covered
583,600 ac (236,175 ha) in three main
river drainages during his 1997-98
survey in Idaho and found pygmy
rabbits widely scattered in all three of
these areas. Occupied habitat areas were
interrupted by cultivation and burn
areas. He classified habitat value in his
study area as being high (2,000 ac (809
ha)), medium (365,200 ac (147,792 ha)),
low (175,400 ac (70,982 ha)), and
nonuse (41,000 ac (16,592 ha)) for
pygmy rabbits. All of the high-value
habitat was located in one of the
drainages.

As included in the petition, Austin
(2002) reported that all nine of his study
areas in Idaho showed past presence of
pygmy rabbit use. Recent or current
signs of occupancy were found at five
individual sites within three of the nine
study areas in 2001 and 2002. Austin
(2002) states that though it is recognized



29256

Federal Register/Vol. 70, No. 97/Friday, May 20, 2005/Proposed Rules

that pygmy rabbits occur in widely
scattered and/or isolated clumps across
the landscape, the large unoccupied
areas of lands historically used by
pygmy rabbits within research areas of
Idaho appear to indicate a decline in
populations and numbers. He reported
some level of current land use and
disturbance in all of his study areas
from the following: grazing, fire, crested
wheatgrass (Agropyron cristatum)
seedings, weed infestation, residential
construction, communication sites,
agriculture and pasture conversion,
fragmentation, gas pipelines, water
impoundments, off-highway-vehicle
(OHV)/off-road vehicle (ORV) use, trails,
hunting, gravel pit, utility lines,
dumping activities, and other human
influences.

The petition states that White and
Bartels (2002) attempted to check 31
historic locations for pygmy rabbits in
Cassia, Minidoka, Blaine, Power, and
Oneida Counties, Idaho. Eighteen sites
were too vague to relocate, eight were
disturbed due to agriculture, urban
development, wildfire and reseeding
efforts, and five were potentially
suitable habitat. No active pygmy rabbit
burrows were found on any of the 13
sites visited. Roberts (2003) investigated
42,000 square mi (108,800 square km) of
southern Idaho, including lands drained
by the Snake River (southern Idaho) and
Bear River (southeastern Idaho). He
found only nine currently active pygmy
rabbit burrow systems. Roberts (2003)
states that the pygmy rabbit in Idaho are
slowly declining based solely on the
annual loss of habitat.

Montana. The petition states that in
Montana, Rauscher (1997) reported that
several previously occupied sites west
of Dillon (near Dutchman, Montana;
Frying Pan Basin) were now vacant. He
stated that there was no evidence to
indicate a significant range decrease had
occurred. Janson (2002) wrote that the
historical range in Montana continues to
support pygmy rabbits, with some
exceptions based on limited
observations in Beaverhead County,
Montana, in 2001.

Oregon. The petitioners cite Olterman
and Verts (1972) as stating that pygmy
rabbits appeared to occur over the same
area in Oregon as they did in past
collections. However, Weiss and Verts
(1984) found that of 211 sites suspected
of supporting pygmy rabbits in eastern
Oregon based on records, aerial
photographs, soil maps, and interviews,
only 51 sites showed evidence of
occupancy in 1982. In 1983, only 5 of
15 sites showed recent pygmy rabbit
activity. Of 51 burrows found at 5 sites
in 1982, 19 burrows were found open in
1983 and only 8 had fresh signs of

occupancy (Weiss and Verts 1984).
Bradfield (1974) also spent time at
Ironside, in Malheur County, Oregon.
He found evidence of previous pygmy
rabbit use, but no fresh signs of use or
rabbits, supporting his belief that they
were in decline on a larger geographic
scale. Bartels (2003) visited 54
previously known pygmy rabbit sites in
2000 and 2001 in Harney, Malheur,
Lake, and Deschutes Counties, Oregon.
Results from these visits were: Pygmy
rabbit occupancy at 12 sites, no
occupancy at 34 sites, and
undetermined presence at 8 sites
(Bartels 2003). Impacts to unoccupied
sites included fire, grazing, flooding,
agriculture, development, and seeding.
Of the 69,945 ac (28,306 ha) surveyed,
57,485 ac (23,263 ha) were classified as
unoccupied. A total of 9,589 ac (3,881
ha) were classified as occupied and
2,871 ac (1,162 ha) were classified as
undetermined presence (Bartels 2003).
Some of these sites included those
visited by Weiss and Verts (1984).

Utah. Janson (1946) reported that in
the winter of 1946, pygmy rabbits
appeared more scarce than in 1941
based on two study areas in Utah (near
Cedar City, Iron County; near
Tremonton, Box Elder County). Areas
where he considered pygmy rabbits
common in Utah in 1941 were found to
have no pygmy rabbits occupying them
in 1946. Based on the two previous
study areas in Utah between 1938 and
1946, and limited observations in Utah
(near Clarkston, Cache County; near
Snowville and Grouse Creek, Box Elder
County) in 2001, Janson (2002) wrote
that recent information indicated pygmy
rabbit populations had declined in some
areas where they were previously more
abundant, mostly as a result of human
actions. He states that residential and
commercial development, farming, and
range improvements for grazing,
especially near Cedar City, had
impacted the sagebrush habitat. He
found no recent sign of occupancy near
Cedar City, Utah. Pritchett et al. (1987)
were unable to locate a population
studied by Holt (1975) near Otter Creek
Reservoir.

Other States. The petition does not
provide specific information on
population declines for pygmy rabbits
in California, Nevada, or Wyoming.

Evaluation of Information in the Petition

The data and information presented
in the petition has limited use in
determining rangewide distribution and
abundance of the species. Little detail is
available from records prior to 1950.
These records may not accurately reflect
the species’ historic distribution
because they were not collected in a

systematic, comprehensive manner with
the goal of determining species
distribution and abundance. They
represent a collection of sightings
documented through various methods
by different individuals over time.
Recent surveys (post-1950) have not
been comprehensive in any State within
the pygmy rabbit’s range. Consistent
methodologies were not used for those
previous surveys. Definitions for
historic sites versus previously known
sites, methods for determining
occupancy, and definitions that would
clearly distinguish occupied from
unoccupied areas, unoccupied suitable
habitat, and the extent of occupied or
formerly occupied population sites, are
inconsistent.

Surveys identified in the petition
have reported occupancy at different
landscape scales, ranging from the
individual burrow to the broader
population level. In many cases, survey
areas were not clearly identified, and
there is a lack of information on the
distances between adjacent populations,
and therefore, on what defines a
population. The petition does not
provide substantial scientific
information to document the historic or
current range of pygmy rabbits within
sagebrush ecosystems. Although limited
data are provided on local population
declines, particularly in Idaho, the
petition does not present substantial
scientific information that there is a
downward trend in geographic range or
abundance to a level that threatens the
survival of the pygmy rabbit across all
or a significant portion of its range. Nor
does the petition present substantial
information to correlate the changes in
geographic range and abundance of the
species to the actual threats to the
survival of the species.

The Service has worked with the
States, other Federal agencies, and
research institutions involved with
pygmy rabbit work to create a rangewide
communication network to coordinate
information and activities relating to
this species. We are aware of continuing
survey efforts to improve the current
knowledge of pygmy rabbit distribution
across its range, as well as the
development of draft survey guidelines
(Ulmschneider 2004). However, we are
unaware of any accurate,
comprehensive inventories of currently
occupied pygmy rabbit habitat for any
State within the range of the species.
Such information is critical to any
analysis of range and/or population
reductions. Consequently, we conclude
that the petitioners do not present
substantial information indicating that a
reduction in the species’ numbers or
range warrants a status review.
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Habitat

The petition claims the pygmy rabbit
has been subject to population losses
and declines due to various land
management practices such as
conversion of sagebrush habitat to
agricultural purposes, sagebrush
eradication to increase forage for
livestock, livestock grazing, weed
invasions, prescribed burns and
wildfires, urban and rural development,
mining and energy exploration and
development, power lines, fences and
roads, military facilities, and
recreational activities. The petition
states that sagebrush once covered
approximately 270 million ac (109
million ha) in western North America.
Today, because of various land uses,
about 150 million ac (61 million ha) of
sagebrush habitat remain (American
Lands Alliance 2001). However, pygmy
rabbits do not occur in Arizona,
Colorado, North or South Dakota, or
New Mexico, and only in the southwest
portions of Montana and Wyoming. So
the amount of suitable sagebrush habitat
for pygmy rabbits is considerably less
than the 150 million ac (61 million ha)
of sagebrush currently distributed across
western North America. The petitioners
claim that pygmy rabbit populations
may occur over 7 to 8 million acres
within the sagebrush ecosystem but do
not present substantial information to
substantiate this estimate, nor are we
aware of any such estimates in the
scientific literature.

Agriculture

The petition cites the following
general information on threats of
agriculture to sagebrush habitat. Large-
scale conversions of western rangelands
to agricultural lands began under the
Homestead Acts of the 1800s (Todd and
Elmore 1997, cited in Braun 1998). More
than 70 percent of the sagebrush shrub-
steppe habitat has been converted to
agricultural crops in some States (Braun
1998). Across the Interior Columbia
Basin of southern Idaho, northern Utah,
northern Nevada, eastern Oregon and
Washington, about 15 million ac (6
million ha) of shrub-steppe habitat has
been converted to agricultural cropland
(Quigley and Arbelbide 1997, cited in
Committee for the High Desert et al.
2003). Development of irrigation
projects to support agricultural
production also resulted in sagebrush
habitat loss (Braun 1998). Reservoirs
have been constructed to facilitate these
irrigation projects, impacting native
shrub-steppe habitat adjacent to rivers,
as well as supporting the conversion of
more upland shrub-steppe to
agriculture. As irrigation techniques

have improved, additional land has
been irrigated, and more big sagebrush
(Artemisia tridentata) cleared. Shrub-
steppe habitat continues to be converted
to dry land and irrigated cropland but
at a much lower rate (Braun 1998).

Pritchett et al. (1987) reported that a
portion of the Sevier River Valley
between Kingston and Otter Creek,
Utah, containing one of the last large
patches of sagebrush, had been plowed.
The authors speculated this may have
been a dispersal route for pygmy rabbits
from Iron County to Wayne County,
Utah. Rauscher (1997) thought
conversion of sagebrush to agriculture
was minimal in southwest Montana
because of the large expanses of public
land. He documented that the suspected
location for one historic record had been
converted to irrigated farmland.
Williams (1986) indicated that loss of
sagebrush habitat in California to
agriculture was less of a concern than
loss of habitat from overgrazing. Bartels
and Hays (2001) indicated that large
portions of the pygmy rabbit range in
Oregon and Idaho had been converted to
agricultural use; they found that
burning, plowing, and other
undetermined causes continue to result
in loss of pygmy rabbit habitat. White
and Bartels (2002) believe that the
pygmy rabbit historically was impacted
by sagebrush removal for agricultural
purposes in Idaho; they found that 8 of
13 locatable historic pygmy rabbit sites
in Twin Falls and Cassio Counties,
Idaho, were disturbed due to
agriculture, urban development,
wildfire, and seeding efforts. Of the
583,600 ac (236,175 ha) Roberts (1998)
inventoried in Idaho for pygmy rabbit
occupancy, 122,300 ac (49,493 ha) had
been permanently removed due to
agriculture conversion.

Evaluation of Information in the Petition

The information in the petition
suggests that agricultural production has
been responsible for a loss of sagebrush
habitat, including some used by pygmy
rabbits, particularly in certain areas and
in Idaho. However pygmy rabbits are
not distributed uniformly across the full
range of the sagebrush ecosystem in
western North America. In large areas of
the sagebrush ecosystem, the pygmy
rabbit does not occur at all, and in those
areas where it does occur it is patchily
distributed (Green and Flinders 1980a;
Weiss and Verts 1984). The species only
occurs in areas of the sagebrush
ecosystem where, at a minimum, the
habitat has sufficiently dense sagebrush
and deep, loose soils (Green and
Flinders 1980a; Weiss and Verts 1984).
The petitioners only provide general
characterizations of sagebrush habitat

loss, or cite specific examples of losses
in specific areas, particularly in Idaho
and Oregon. However, they do not
provide substantial information that
clearly documents that the areas where
these habitat losses have occurred are
also the areas where pygmy rabbits are
found. Also, the petition does not
present substantial information on the
magnitude and the extent of degradation
and loss of habitat to agriculture such
that we can conclude that the continued
existence of the pygmy rabbit
throughout all or a significant portion of
its range may be threatened.

Conversion of Sagebrush

The petition identifies the conversion
of sagebrush by mechanical and
chemical methods (herbicide) primarily
for rangeland improvement and grazing
management as a negative impact to
pygmy rabbit habitat, and cites the
following information to support this
claim. Large expanses of sagebrush have
been removed and seeded with
nonnative grasses, such as crested
wheatgrass, to increase forage
production for domestic and wild
ungulates. This practice results in the
elimination of many native grasses and
forbs that were present before the
seedings. Olterman and Verts (1972) and
Wilde (1978) cautioned that the practice
of sagebrush removal from some
livestock ranges in Oregon and Idaho,
respectively, could be a threat to the
pygmy rabbit in the future. They note
that land changes should be closely
monitored and adequate ‘“‘safeguards”
implemented to reduce excessive
clearing of large areas.

Roberts (1998) calculated that of the
583,600 ac (236,175 ha) he inventoried
for pygmy rabbit occupancy in Idaho,
49,000 ac (19,830 ha) were lost due to
sagebrush eradication. Rauscher (1997)
reported that sagebrush removal was a
“popular” rangeland improvement
practice in southwestern Montana.
Sagebrush in the Coyote Creek area of
the Big Sheep Creek basin has been
extensively treated, and only one active
burrow was located. In lower Badger
Gulch, Bureau of Land Management
(BLM) lands border private lands.
Pygmy rabbits are found on public lands
but absent on private lands where
sagebrush had been removed.

Evaluation of Information in the Petition

Information in the petition indicates
that some pygmy rabbit habitat has been
lost to sagebrush eradication for
rangeland and grazing management.
However, as mentioned under
agriculture in the previous section, the
pygmy rabbit is not distributed
uniformly across the full range of the
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sagebrush ecosystem in western North
America. It is absent from large areas of
the sagebrush ecosystem, and in those
areas of the sagebrush ecosystem where
it does occur it is patchily distributed
(Green and Flinders 1980a; Weiss and
Verts 1984), in areas where, at a
minimum, there is sufficiently dense
sagebrush and deep, loose soils. The
petitioners only provide general
characterizations of sagebrush habitat
loss due to conversion, or cite examples
of losses in specific areas. They do not
provide substantial information that
clearly documents that the areas where
these habitat losses have occurred are
also the areas where pygmy rabbits are
found. Also, the petition does not
present substantial information on the
magnitude and the extent of loss of
habitat due to sagebrush conversion
such that we can conclude that the
continued existence of the pygmy rabbit
throughout all or a significant portion of
its range may be threatened.

Livestock Grazing

The petition identifies livestock
grazing as an important factor in
sagebrush habitat destruction and
alteration in pygmy rabbit habitat. The
petition mentions not only the direct
loss of vegetation, but habitat
degradation due to associated facilities
or actions such as the construction of
fences, wells, water tanks, and pipelines
which can concentrate livestock or
redistribute livestock and predators;
seeding of crested wheatgrass to
increase livestock forage; and weed
infestations. The petition also claims
that grazing disturbs pygmy rabbits,
increases their vulnerability to
predation, and increases stress during
winter or harsh weather periods. In
addition, the petition claims trampling
of burrows may cause injury or death of
pygmy rabbits. The petition cites the
following information to support these
claims.

The pygmy rabbit likely did not
evolve with intensive grazing by large
native herbivores such as bison (Bison
bison), elk (Cervus canadensis),
pronghorn (Antilocapra americana),
and mule deer (Odocoileus hemionus)
(Mack and Thompson 1982, cited in
Connelly et al. 2000; Belsky and
Gelbard 2000). Belsky and Gelbard
(2000) and Paige and Ritter (1999)
discuss impacts of livestock grazing on
the arid west. These impacts can
include selective grazing for native
species, trampling of plants and soil,
damage to soil crusts, reduction of
mycorrhizal fungi, increases in soil
nitrogen, increases in fire frequency,
and contribution to nonnative plant
introductions. When the sagebrush-grass

vegetation is overgrazed, native
perennial grasses can be eliminated, and
shrubs, such as big sagebrush, tend to
form dense monotypic (single species)
stands when the sagebrush-grass
vegetation is overgrazed (Blaisdell 1949,
cited in Yensen 1982; Tisdale and
Hironaka 1981, cited in Paige and Ritter
1999). In addition, the understory
becomes sparse with unpalatable
perennials (Tisdale and Hironaka 1981,
cited in Paige and Ritter 1999), and
invasions of annual species like
Cheatgrass (Bromus tectorum) can occur
(Gabler 1997; Rauscher 1997).

The magnitude of grazing effects is
determined by season, timing, duration,
and intensity of the event, in addition
to other factors. Overgrazing can break
down individual sagebrush plants,
which opens up interstitial (small,
narrow) spaces, allowing invasion of
annual grasses and forbs (Daubenmire
1970, cited in Rauscher 1997). Livestock
grazing can result in sagebrush seedling
trampling and mortality (Connelly et al.
2000). Water developments also
influence livestock distribution in
sagebrush habitat that would otherwise
not be used. While water developments
may provide a more uniform livestock
distribution over the landscape, they
may also distribute habitat impacts over
a larger area. The associated facilities
(tanks, pipelines, roads) may also allow
predators (Braun 1998), OHV/ORV
users, and hunters to access new terrain.

Livestock can physically damage
sagebrush by rubbing, battering,
breaking, and trampling seedlings.
Katzner and Parker (1997) state that the
apparent dependence of pygmy rabbits
on a dense understory, provided in part
by dead shrubs and extensive canopies,
may explain population declines in the
pygmy rabbit in grazed sagebrush-
steppe habitat in the western United
States. Lands grazed intensively by
domestic herbivores often have
relatively low plant structural
complexity and may not support pygmy
rabbit populations adequately. For a
species that eludes predators in
sagebrush habitat, a reduction in canopy
cover would increase the vulnerability
of pygmy rabbits to predation (Bailey
1936; Orr 1940; Wilde 1978; Katzner
1994; Siegel 2002).

The physical destruction of dense,
structurally-diverse patches of
sagebrush, and the corridors that
connect them, result in fragmented,
unsuitable big sagebrush habitat for
pygmy rabbits (Katzner and Parker
1997). Siegel (2002) found more active
burrows in ungrazed areas than grazed
areas. Gahr (1993) found male pygmy
rabbits had longer movements in a
grazed area in Washington during the

breeding season compared with an
ungrazed area. Rauscher (1997) and
Janson (2002) found that areas of tall,
dense sagebrush inhabited by pygmy
rabbits were typically located along
streams. Livestock can impact these
areas disproportionately by
concentrating in riparian areas where
trampling and vegetation removal can
occur (Austin 2002).

Trampling of burrows by livestock has
been reported in Montana by Rauscher
(1997), in Idaho by Austin (2002), and
in Washington by Siegel (2002) and
Herman (2002). This could cause the
death of young rabbits in natal burrows
or injury or mortality of adults. Austin
(2002) reported a burrow system in
Idaho that was subjected to cattle
trailing on at least two separate
occasions within a period of 2 months
or less. After the initial event, only 2 of
10 active burrows were still open. A
second visit showed additional trailing
activities, and no open burrows or
recent sign were found, indicating ‘““that
domestic livestock can have an
immediate and detrimental effect upon
burrow systems” (Austin 2002).

Evaluation of Information in the Petition

The petition describes various
impacts associated with livestock and
grazing management that could affect
pygmy rabbits, and cite specific cases in
isolated areas where impacts to the
species have resulted from these
practices. However, the petitioners did
not provide substantial information that
clearly documents that areas impacted
by grazing management practices are
regularly also the areas where pygmy
rabbits are found. Also, the petition
does not present substantial information
on the magnitude and the extent of
degradation and loss of habitat to
livestock grazing such that we could
conclude that the continued existence of
the pygmy rabbit throughout all or a
significant portion of its range may be
threatened.

Invasive Plants

The petition claims weed invasions
pose a threat to pygmy rabbits
throughout their range and provides the
following information to support this
claim. The spread of weeds by several
factors (recreationists, ORV/OHV users,
trucks, logging, road construction,
wildfire, wild animals, wind, and
floods, livestock and associated
facilities, among others) (Belsky and
Gelbard 2000) across the range of the
pygmy rabbit results in nonnative plants
replacing native grasses and shrubs used
by pygmy rabbits. Weed infestations can
also hinder pygmy rabbit movement and
increase predator detection. Quigley and
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Arbelbide (1997, cited in Committee for
the High Desert ef al. 2003) describe the
effects of weeds in the Interior Columbia
River Basin as able to alter ecosystem
processes, including productivity,
nutrient cycling, decomposition, and
natural disturbance patterns such as
frequency and intensity of wild fires.
Altering these processes can result in
the displacement of native plant
species, eventually impacting wildlife
and native plant habitats.

Paige and Ritter (1999) suggest that
the most harmful change to sagebrush
shrub lands has been the invasion of the
nonnative grasses and forbs, especially
cheatgrass. Cheatgrass is a rapid
colonizer of disturbed areas and
persistent in replacing native species
(Mack 1981, Yensen 1981, and
Whisenant 1990, cited in Paige and
Ritter 1999). Cheatgrass alters fire and
vegetation patterns in sagebrush habitats
as it creates a continuous fine fuel that
easily carries fire (Paige and Ritter
1999). Where it dominates, it can carry
fires over large distances, and burns
more frequently than native vegetation
(Paige and Ritter 1999). It also matures
and dries earlier than native vegetation,
increasing the likelihood of a fire earlier
in the season (Young and Evans 1978,
Whisenant 1990, and Knick and
Rotenberry 1997, cited in Paige and
Ritter 1999). Pellant and Hall (1994)
reported on the 1992 distribution of
cheatgrass and medusahead wild rye
(Taeniatherum asperum), the primary
alien grass invaders of disturbed and
fire-altered rangelands in the
Intermountain area of the western
United States. Data indicated that 3.3
million ac (1.3 million ha) of rangeland
administered by the BLM in Nevada,
Oregon, Utah, Washington, and Idaho
were dominated by these two species.
Another 76.1 million ac (30.8 million
ha) of public rangeland were classified
as infested or susceptible to infestation
by these two species. The petition states
that this distribution corresponds to
areas of the pygmy rabbit’s range.

The petition provides the following
specific information on the threat of
invasive weeds to pygmy rabbits and
their habitat. In Oregon, 2 of 51 sites
occupied by pygmy rabbits in 1982
contained appreciable stands of
cheatgrass (Weiss and Verts 1984). This
led the authors to suspect that pygmy
rabbits avoid areas containing annual
grasses because it can restrict their
movements or vision, especially when
they are attempting to escape predators.
Weeds were reported for all nine study
areas investigated by Austin (2002) in
Idaho. Gabler (1997) predicted 10 sites
on Idaho National Environmental
Engineering Laboratory (INEEL) lands

would be used by pygmy rabbits, but
later found large patches of invasive
cheatgrass on 8 of those sites, and that
the species did not use these sites. Other
factors, such as large amounts of dead
sagebrush, and/or sparse, short
sagebrush, and thick grass cover, may
have contributed to their nonuse.

Evaluation of Information in the Petition

The petitioners provide information
about weed invasions within the
sagebrush ecosystem in general, and
provide a few specific cases where the
presence of weeds may have been the
reason why pygmy rabbits were absent
from an area. However, petitioners did
not provide substantial information that
clearly documents that areas impacted
by invasive species are regularly also
the areas where pygmy rabbits are
found. Furthermore, the petitioners do
not provide substantial information on
the magnitude and the extent of habitat
impacts by invasive weeds such that we
might conclude that they may threaten
the continued existence of the pygmy
rabbit throughout all or a significant
portion of its range.

Fire

The petition contends that fire, either
wild or prescribed, can result in long-
term habitat loss and fragmentation of
pygmy rabbit habitat across its range.
Fire can result in death, increased
predation, or home range abandonment.
The petition cites the following
information to support this claim.

Fire intervals during presettlement
times have been estimated at 20 to 25
years in wetter regions, where fuels
(vegetation) are more abundant. In the
arid sagebrush steppe of Idaho, intervals
have been estimated at 60 to 110 years
because fuels are less abundant (Tisdale
and Hironaka 1981 and Whisenant
1990, cited in Paige and Ritter 1999).
Burning typically kills big sagebrush
(Artemisia tridentata tridentata, A. t.
vaseyana, A. t. wyomingensis)
(Pechanec et al. 1954, cited in Yensen
1982), fire it and does not resprout after
burning (Wright et al. 1979, cited in
Braun 1998; Paige and Ritter 1999). As
a result, big sagebrush habitat takes a
long time to recover following burns.
Depending on the species, sagebrush
can reestablish itself within 5 years of
a burn, but it may take 15 to 30 years
to return to preburn densities (Bunting
1984; Britton and Clark 1984, cited in
Paige and Ritter 1999). Billings (1994)
documented slow shrub succession
following a burn in western Nevada,
with little sagebrush recovery after 45
years.

Burning can also damage perennial
grasses, allowing cheatgrass to increase

(Stewart and Hull 1949; Wright and
Britton 1976, cited in Yensen 1982). The
presence of cheatgrass extends the fire
season and can carry a fire into areas
where burning would not normally
occur (Yensen 1982; Billings 1994).
Though it is not known when cheatgrass
became so abundant in the sagebrush
ecosystem as to allow extensive fires in
the western Great Basin, these fires were
common as early as the mid-1930s
(Billings 1994). Range fire intervals on
the Snake River Plain in Idaho may have
been 50 to 100 years (Whisenant 1990,
cited in Gabler 1997). Whisenant (1990,
cited in Gabler 1997) indicates this
interval currently occurs at 3 to 5 years,
and that the burns are more extensive
and leave fewer patches of unburned
habitat within the burned areas. With
cheatgrass cover, fire frequency
increases and sagebrush are unable to
reestablish (Whisenant 1990, cited in
Gabler 1997).

The petition states that numerous and
extensive fires have occurred in States
where pygmy rabbits occur. Wildfires
have reduced more than 50 percent of
sagebrush acreage in some areas in
Idaho and Nevada (BLM 2000). In Idaho
a number of fires have occurred during
the last decade that have exceeded
100,000 ac (40,469 ha) (Roberts 2003). In
Nevada, 1,277 fires in 2001, impacted
654,253 ac (264,768 ha) on public and
private lands (BLM 2001a). In 2002,
BLM reported 771 fires that impacted
77,551 ac (31,384 ha) on public and
private lands in Nevada (BLM 2002).

According to Gabler (1997), range
fires may be a more serious threat to
pygmy rabbit populations now than in
the past. Roberts (1998) stated that of
the 583,600 ac (236,175 ha) he
inventoried in Idaho, about 2,500 ac
(1,012 ha) had been temporarily
removed due to fire (a loss of 0.4
percent). White and Bartels (2002)
indicated that of the 133,067 ac (53,851
ha) surveyed, 23,660 ac (9,575 ha) had
been affected by wildfire within the last
15 years. Gabler (1997) mentions that
12.5 percent of her predicted pygmy
rabbit habitat in Idaho was destroyed by
fires during 1994—-1996.

The petition cites several instances of
fire impacting pygmy rabbit populations
locally across its range. In Idaho, Austin
(2002) indicated a burrow system was
no longer occupied by pygmy rabbits
following an escaped BLM controlled
burn. White and Bartels (2002) discuss
that wildfires in the 1990s at INEEL
severely affected the pygmy rabbit
population, though some individuals
remained. Gates and Eng (1984, cited in
Tesky 1994) reported that 2 months
following a fire in big sagebrush-
grassland community in Idaho, only 3 of
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11 located radio-collared pygmy rabbits
were alive. Of the eight lost, seven were
due to predation. They speculated that
the loss of big sagebrush from their
home ranges probably increased
vulnerability to predation. Some of the
surviving pygmy rabbits abandoned
their home ranges and moved to new
home ranges in adjacent unburned sites.
Of the six rabbits remaining on the burn
site, only one survived the winter.
Pygmy rabbit habitat in Benton County,
Washington, was destroyed by fire soon
after its discovery in 1979 (WDFW
1995). The population at the Coyote
Canyon site in Washington showed a
dramatic decline in 1999 following a
fire (WDFW 2001).

Roberts (2003) suggests that sagebrush
habitat can be regenerated within 30 to
50 years but how long it takes for pygmy
rabbits to recolonize is unknown.
Roberts (2001) mentions a 1966 burn
near Gilmore Summit, Idaho, that has
not regenerated to suitable habitat and
which pygmy rabbits have not
recolonized. White and Bartels (2002)
state that after the removal of sagebrush
habitat along the Snake River Plain, the
area from Jerome to Idaho Falls, Idaho,
became important pygmy rabbit habitat.
This area was recently burned and
reseeded with crested wheatgrass.
Rauscher (1997) reported that a
prescribed burn in 1980 near Badger
Pass, Montana, had been recolonized by
pygmy rabbits. He did not know how
long this process had taken or if pygmy
rabbit densities had reached pre-burn
levels. White and Bartels (2002) suggest
that the current low abundance and
populations of the species is likely due
to recent wildfires and slow rate of
habitat recovery.

Evaluation of Information in the Petition

The information in the petition
indicates that fire has impacted
sagebrush ecosystems, that there have
been increased numbers of fires in this
system, and that pygmy rabbits have
been negatively affected in some local
areas within their range due to fire. But
pygmy rabbits are not distributed
uniformly across the full range of the
sagebrush ecosystem in the western
United States, and only occur in areas
where, at a minimum, dense sagebrush
and deep, loose soils are found (Green
and Flinders 1980a; Weiss and Verts
1984). The petitioners did not provide
substantial information that
demonstrates that the areas of the
sagebrush ecosystem impacted by fires,
and those subject to increased fire
frequency, are also the areas occupied
by pygmy rabbits, with the exception of
a limited number of cases, mostly from
Idaho. Also, the petition does not

provide substantial information to
document how much of the sagebrush
ecosystem where pygmy rabbits occur
has been impacted by fire. Therefore, we
conclude that the petition has not
presented substantial information that
fire in the sagebrush ecosystem is a
factor that may threaten the continued
existence of the pygmy rabbit
throughout all or a significant portion of
its range.

Urban and Suburban Development

The petition identifies habitat loss
from rural and urban development as a
negative impact to pygmy rabbits and
their habitat. This includes the
infrastructure that accompanies such
development. (i.e., roads, powerlines,
pipelines). Historic destruction of
sagebrush habitat for urban
development has occurred (Braun 1998).
More recent expansion into rural areas
is resulting in additional sagebrush
habitat loss (Braun 1998), as well as
introducing nonnative predators such as
domestic pets to these areas (Connelly et
al. 2000). Janson (2002) discovered that
one of his 1940s pygmy rabbit study
areas was impacted by residential and
commercial development near Cedar
City, Utah, when revisited in 2001.
White and Bartels (2002) also found that
urban development had impacted
historic pygmy rabbit locations in Idaho.

Evaluation of Information in the Petition

The petition indicates that some
sagebrush habitat has been lost due to
development, and that in some specific
instances pygmy rabbits have been
impacted locally. With the exception of
these few local examples, the petitioners
do not provide substantial information
to document that the areas impacted by
development are the same as those
where the pygmy rabbit occurs, nor do
they provide any documentation that
indicates how much pygmy rabbit
habitat has been lost to urban and
suburban development across its range.
Therefore, we conclude that the petition
has not presented substantial
information that urban and suburban
development in the sagebrush
ecosystem is a factor that may threaten
the continued existence of the pygmy
rabbit throughout all or a significant
portion of its range.

Mining

The petition contends that mining
and associated facilities threaten
sagebrush habitats, thereby negatively
impacting pygmy rabbits. The petition
provides the following information to
support this claim. Sagebrush habitat
throughout the west has been impacted
by gold, coal, and uranium mining

(Braun 1998). Immediate impacts
include direct loss from mining and
construction of associated facilities,
roads, and power lines (Braun 1998). In
western North America, development of
mines and energy resources began
before 1900 (Robbins and Wolf 1994,
cited in Braun 1998). Mining occurs
across large areas in northern Nevada
where pygmy rabbits are known to
occur (Nevada Natural Heritage Program
2002). In California, pygmy rabbits have
been observed in the area around Bodie,
a mining town that was abandoned in
the mid-1930s (Severaid 1950).

Evaluation of Information in the Petition

Though the petition provides general
information on mining activities where
pygmy rabbit habitat may occur, it does
not present substantial information that
correlates mining activities with the
direct loss of pygmy rabbits or their
habitat, nor does it quantify the extent
of this effect across the range of the
species.

Energy Development

The petition contends that energy
development and associated facilities
threaten sagebrush habitats thereby
negatively impacting pygmy rabbits.
The petition identifies habitat loss from
energy development (i.e., oil, gas, and
geothermal energy) as a negative impact
to the pygmy rabbit. Millions of acres of
western lands are in production for oil
and gas energy. Other western lands
have been developed for geothermal
energy, but the number of acres is much
lower than for oil and gas. Energy
development involves construction of
well pads, roads, pipelines, and other
associated facilities. The petitioners
specifically mention concerns with oil,
gas, and coal bed methane development
in Wyoming and they cite proposals for
energy production in sagebrush habitats
in this State. The Jack Morrow Hills
Supplemental Draft Environmental
Impact Statement (DEIS) (2002, cited in
Committee for the High Desert et al.
2003) proposes oil, gas, and coalbed
methane production in sagebrush
habitats north of Rock Springs,
Wyoming. The scoping notice for the
South Piney Natural Gas Development
Project (2002, cited in Committee for the
High Desert ef al. 2003) proposes the
possible development of 210 new
natural gas wells on 31,000 ac (12,545
ha) in southwestern Wyoming. The
Pinedale Anticline DEIS (2002, cited in
Committee for the High Desert et al.
2003) indicates that large areas of
Lincoln, Uinta, Sublette and Sweetwater
Counties with existing and potential oil
and gas development are planned. The
Upper Green River Valley Coalition
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(2003, cited in Committee for the High
Desert et al. 2003) predicts that the
Green River Valley will be a major
natural gas production region in the
United States. In addition, BLM’s
Kemmerer Field Office contains a log of
100 oil, gas, and other energy related
actions, and the Rock Springs Field
Office contains a register of over 70 oil,
gas, coal, and other energy related
actions (Committee for the High Desert
et al. 2003).

The petition contends that wind
energy and geothermal energy
development threaten sagebrush
habitats and, therefore, pygmy rabbits in
Idaho and Nevada. The petition cites a
proposed wind power project to be
located west of Salmon Falls Reservoir,
Idaho (Jarbidge BLM Environmental
Assessment (EA) 2003, cited in
Committee for the High Desert et al.
2003). On adjacent BLM lands, along the
Nevada/Idaho border, meteorlogical
towers have been installed to determine
the feasibility of these areas for wind
energy development. Both White and
Bartels (2002) and Roberts (2003) found
pygmy rabbit populations in this region.
The petition cites a Battle Mountain
Geothermal environmental assessment
(2002, cited in Committee for the High
Desert et al. 2003) which could
authorize geothermal leasing and
exploration on 4.3 million (1.7 million
ha) of BLM lands in Nevada, including
areas of occupied pygmy rabbit habitat.
Nielsen et al. (2002) indicates
geothermal development sites located in
big sagebrush habitats in all western
states in portions of pygmy rabbit
habitat except in Wyoming.

Evaluation of Information in the Petition

While the petition provides some
information regarding oil, gas, and coal
bed methane production in Wyoming, it
does not present substantial information
that this development has resulted in
losses of large amounts of pygmy rabbit
habitat. Much of the information in the
petition identifies potential impacts
rather than actual impacts. And while
information in the petition indicates
that wind power and geothermal energy
development projects are occurring or
planned in areas of pygmy rabbit
habitat, the petition does not present
substantial information to correlate this
development with reductions in pygmy
rabbit habitat that may affect their
reproduction and survival throughout
all or a significant portion of their range.
Therefore, we conclude that the petition
has not presented substantial
information that habitat degradation and
loss due to energy development may
threaten the continued existence of the

pygmy rabbit throughout all or a
significant portion of the range.

Power Lines, Fences, and Roads

The petition contends that the
construction of power lines, fences, and
roads results in direct sagebrush habitat
loss, provides raptor perches that
facilitate predation, facilitates the
spread of weeds, disrupts pygmy rabbit
dispersal corridors, and increases
human access for recreational activities,
all of which impact pygmy rabbits and
their habitat. Sagebrush habitat contains
power lines, fences, and roads
associated with urban and rural
development, grazing, mining and
energy development, and recreation.
Power poles and fences can provide
hunting and roosting perches, and
nesting support, for many raptor species
that can prey upon pygmy rabbits.
These power lines and fences are often
accompanied by maintenance roads that
may serve as travel corridors for
predators, spread weeds, and offer
access for hunters and recreationists.
Power lines occur throughout occupied
pygmy rabbit habitat, such as through
the Big Lost Valley and INEEL lands in
Idaho (Committee for the High Desert et
al. 2003).

The petition also contends roads
disrupt the dispersal capabilities of
pygmy rabbits, and it provides the
following information to support this
claim. Bradfield (1974) suggested that
pygmy rabbits were reluctant to cross
open areas based on the lack of highway
mortality (Gordon 1932, Sperry 1933,
Smith 1943, cited in Bradfield 1974).
Others (Weiss and Verts 1984; Roberts
2001) have reiterated this comment.
Rauscher (1997) reported use of a
subnivian (layer between snow and soil
surface) tunnel that extended across a
back country road near Badger Pass,
Montana. Jones (1957) mentions a
pygmy rabbit winter road kill in
California north of Crowley Lake, Mono
County. Rauscher (1997) found pygmy
rabbits crossed relatively small open
areas (1,500 ft (457 m)) to reach suitable
habitat in Montana. Katzner and Parker
(1998) report a pygmy rabbit traveling
long distance (2.2 mi (3.5 km)) through
open habitat likely unsuitable for long-
term habitation. This suggests that
fragmented populations may not be as
isolated as previously suggested and has
implications for recolonization of
nearby areas.

Evaluation of Information in the Petition

The petition does not provide
substantial information that directly
relates the actual and potential impacts
of power lines, fences, and roads to the
significant loss of pygmy rabbits or their

habitat. The information in the petition
does not directly implicate that
activities related to power lines, fences,
and roads are threatening pygmy
rabbits; the information provided is
“anecdotal” and/or speculative in
nature, and not comprehensive.
Therefore, we conclude that the petition
has not presented substantial
information that power lines, fences,
and roads in the sagebrush ecosystem
are factors that may threaten the
continued existence of the pygmy rabbit
throughout all or a significant portion of
their range.

Activities on Military Facilities

Military facilities occur within the
range of the pygmy rabbit. The petition
claims that impacts of military
operations could involve direct
mortality to pygmy rabbits and cause
loss and degradation of sagebrush
habitats. The U.S Air Force (USAF) has
constructed roads and an electronic
training range site and other facilities in
Owyhee County, Idaho (USAF 1998,
cited in Committee for the High Desert
et al. 2003). According to the petition,
one emitter site and access road is
located less than 2.0 mi (3.2 km) from
occupied pygmy rabbit habitat reported
by Roberts (2003). These facilities
increase pygmy rabbit habitat
degradation and fragmentation by
facilitating weed invasion and increased
fire potential. Noise levels due to
training exercises may also impact
pygmy rabbits.

Evaluation of Information in the Petition

The petition does not provide
substantial information that documents
the actual loss of pygmy rabbits and
their habitat by military activities, and
how this may threaten the survival of
the species across its range.

Recreational Activities

The petition contends that recreation,
especially ORV/OHV and snowmobile
use, threatens pygmy rabbit and
sagebrush habitats by disturbing
individuals, damaging sagebrush,
damaging burrows or subnivian tunnels,
increasing the spread of weeds, and
increasing human presence and pets in
the area. Much of the sagebrush habitat
occupied by pygmy rabbits is open to
recreational use. Bradfield (1974)
suggested that the pygmy rabbit
depends on its hearing for predator
detection, and may be less active during
windy periods when predator detection
may be reduced. Thus, passing vehicle
noise may make the pygmy rabbit more
vulnerable to predation. The petition
cites a BLM document indicating that a
proposed OHV/ORYV race in Idaho could
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damage pygmy rabbit burrows (Jarbidge
Field Office BLM 2003, cited in
Committee for the High Desert et al.
2003). Austin (2002) found weed
infestation highest in areas of greatest
disturbance, which included ORV use
areas in his Idaho study areas.

Evaluation of Information in the Petition

As presented in the petition, the
information on recreational impacts is
speculative. We conclude that the
petition does not provide substantial
information that describes how
recreation activities threaten pygmy
rabbits and their habitats.

Habitat Manipulations for Other Species

Connelly ef al. (2000) recommend
managing sagebrush canopy cover for
sage grouse habitat at 10 to 25 percent
for brood-rearing, 15 to 25 percent for
breeding habitat and 10 to 30 percent for
winter habitat. Pygmy rabbits, in
general, prefer taller, denser sagebrush
cover relative to the surrounding
landscape, which can be greater than
the 10 to 30 percent range (Green and
Flinders 1980b; Weiss and Verts 1984)
suggested for various sage grouse
habitats. Reducing dense sagebrush
cover to benefit sage grouse may be in
conflict with the needs of pygmy
rabbits.

Evaluation of Information in the Petition

While we share a concern that large
scale vegetation manipulations to
benefit sage grouse may negatively
impact pygmy rabbit habitat, the
petition does not provide substantial
information to document the magnitude
and extent of this concern for pygmy
rabbits throughout their range.

Summary of Habitat Threats

While a variety of anthropogenic
activities that affect sagebrush (e.g.,
agriculture, grazing, mining) are
occurring across the range of the pygmy
rabbit, the petition does not provide
substantial information that these
activities, either singly or in
combination with one another, are
destroying or modifying pygmy rabbit
habitat over all or a significant portion
of the species’ range. Also, with limited
exceptions, the petition fails to provide
scientific documentation to demonstrate
that the areas where sagebrush habitat
loss and degradation are occurring are
also the areas where pygmy rabbit
populations occur. Additionally, the
petition does not provide substantial
information to document what the
effects of these anthropogenic changes
are on pygmy rabbit population
numbers across the range of the species.
Based on the preceding discussion, we

do not believe that substantial
information is available indicating that
the present or threatened destruction,
modification, or curtailment of habitat
or range may, either singularly or in
combination with other factors, rise to
the level of a threat to the continued
existence of the species throughout all
or a significant portion of the species’
range.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Hunting

The petition contends that pygmy
rabbit populations at low levels could
be harmed due to hunting mortality and
research activities. The petition also
notes the difficulty in distinguishing
pygmy rabbits from other rabbit species,
especially cottontails (Sylvilagus spp.)
(Garber and Beauchaine 1993), and
claims that this difficulty could lead to
accidental shootings. The petition
contends that road networks associated
with energy, pipeline, powerline,
mining, and development provide travel
corridors for hunters, increasing the
likelihood of pygmy rabbit mortality.

The following information from the
petition summarizes potential impacts
to the species from hunting. Williams
(1986) stated that although hunting
impacts were not known in California,
he thought that hunters probably did
not kill many because the species was
quite secretive and rarely left dense
brush. Rauscher (1997) reported pygmy
rabbit hunting in southwestern
Montana, but stated that hunting did not
appear to be a significant mortality
factor. Fisher (1979) recommended that
bag limits be monitored in Idaho,
especially where habitat was declining,
because with the pygmy rabbit’s lower
reproductive potential as compared to
other rabbits, fewer surplus animals
may be available to hunters. Pritchett et
al. (1987) reported that, according to
locals near Loa, in Wayne County, Utah,
pygmy rabbits have been “extensively
hunted” along with black-tailed
jackrabbits (Lepus californicus) and
cottontails. Where he was able to access
portions of his previous study area
outside Cedar City, Utah, Janson (2002)
found spent shotgun shells. He thought
it was probable that some pygmy rabbits
were shot because most hunters do not
distinguish between pygmy rabbits and
cottontails.

The petition also contends that
shooting or poisoning likely caused
pygmy rabbit population declines in the
past even though jackrabbits were
primarily taken. While we are aware
that rabbit drives occurred (Bacon et al.

1959; Jackman and Long 1965), there is
little documentation on the impacts to
pygmy rabbits. Bacon et al. (1959)
collected rabbits, mostly by organized
drives of hunters who shot them, to
gather ectoparasitic (parasite on outer
surface of an animal) information on
wild rabbits and rodents in eastern and
central Washington between 1951 and
1956. Of the 1,040 rabbits collected,
representing four species, only one was
a pygmy rabbit. It is unknown if the
single collection indicates pygmy
rabbits are less vulnerable to drives, or
if numbers were reduced in that area at
the time.

Currently, only three (California,
Montana, and Nevada) of the eight
States where the pygmy rabbit occurs
allow hunting. For those States that
allow hunting of pygmy rabbits, the
State Wildlife Boards of Commissioners
set hunting regulations yearly. In
California the hunting season extends
from July 1 to the last Sunday in January
with a bag limit of 5 per day and 10 in
possession (Pat Lauridson, California
Department of Fish and Game, pers.
comm. 2005). The 2004 pygmy rabbit
hunting season in Nevada opened
October 9 and closed February 28 with
a daily limit of 10 and a possession limit
of 20 (Sandy Canning, Nevada
Department of Wildlife, pers. comm.
2005). For Montana, information on
hunting seasons is more limited. Based
on the Montana Fish, Wildlife and Parks
webpage pygmy rabbits can be hunted
year round and there is no bag limit. For
the three States that allow hunting of
this species, harvest data are collected
through hunter surveys but the various
rabbit species are not distinguished
from one another so the number of
pygmy rabbits harvested in these States
per year is not known.

Evaluation of Information in the Petition

The petition did not provide, nor are
we aware of, any long-term historic or
recent hunting data that would clarify
past or current hunting pressure on the
pygmy rabbit across its range. This
includes a lack of information related to
poaching and accidental shootings. The
petition does not provide substantial
information indicating that hunting may
threaten the continued existence of the
species across all or a significant portion
of its range.

Research

The petition presents the following
information on the threat of research
activities to pygmy rabbits. Research
activities on the species that involve
trapping, handling, and holding them
for a period of time can result in
mortality from exposure, injury, trap
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predation, intraspecific fighting, and
capture stress (Wilde 1978; Gahr 1993;
Rauscher 1997). Mortality rates reported
for captured pygmy rabbits have been 3
percent (Gahr 1993), 5 percent (Wilde
1978), and 19 percent (Rauscher 1997).
Investigations may also involve digging
out of burrows, stepping on burrows
accidentally, measuring vegetation and
other site characteristics near burrows,
and other general disturbance in the
study area (Janson 1946; Bradfield 1974;
Green 1978; Wilde 1978; Gahr 1993;
Katzner 1994; Gabler 1997; Rauscher
1997). Katzner (1994) reported that all of
his radio-collared rabbits (10) died. He
suggested the weight of the radiocollars,
and increased grooming as a result of
their presence, may have increased a
rabbits’ vulnerability to predation.

Evaluation of Information in the Petition

While these actions can be of concern
for small populations such as in
Washington (66 FR 59734, 68 FR
10388), the petition did not adequately
describe how conducting research
activities within pygmy rabbit habitats
may threaten the continued existence of
the species. Therefore, we conclude that
the petition does not present substantial
information to indicate that conducting
research activities within pygmy rabbit
habitat threatens the existence of pygmy
rabbits throughout all of a significant
portion of their range.

C. Disease or Predation

The petition contends that disease
likely poses a serious threat to
remaining pygmy rabbit populations. A
lack of adequate food or an increase in
stress associated with altered sagebrush
habitat throughout its range, could
increase the species’ susceptibility to
disease. It also states predation may not
represent a significant threat to
relatively large well-distributed
populations, but may have an impact on
small pygmy rabbit populations in
degraded habitats. The petition also
mentions West Nile Virus as a growing
concern for all native wildlife including
pygmy rabbits. The petition cites the
following information to support these
claims.

Pygmy rabbits can harbor high
parasite loads (Janson 1946; Wilde 1978;
Gahr 1993; WDFW 1995; 66 FR 59734).
These parasites include ticks, fleas, lice,
and bot flies (Dice 1926; Janson 1946;
Larrison 1967; Wilde 1978; Gahr 1993;
Rauscher 1997), which can be vectors of
disease. Reports of episodes of plague
and tularemia from these vectors in
populations of other leporid species
indicate they often spread rapidly and
can be fatal (Quan 1993, cited in 68 FR
10388). There have been no reports of

severe disease epidemics occurring in
pygmy rabbits (68 FR 10388). Parasites
and disease have not been regarded as
a major threat to pygmy rabbits (Wilde
1978; Green 1979, cited in 68 FR 10388).

Gahr (1993) found bot flies only on
pygmy rabbits located in the grazed area
of her study, indicating that cattle may
act as a vector for spreading parasites
and possibly disease. She only had two
rabbits with bot flies. She commented
that parasitism by bot flies is not
necessarily detrimental to the rabbit,
and additional study is needed to
determine if cattle presence increases
the incidence of ectoparasites for pygmy
rabbits. Siegel (2002) and Austin (2002)
also expressed concern that disease
transport and transmission by domestic
livestock to pygmy rabbits could be a
threat. Austin (2002) raised the concern
that a calicivirus, such as Rabbit
Hemorrhagic Disease, could explain
declines in pygmy rabbit populations
and suggests additional research is
needed. Janson (2002) reported that no
obviously diseased pygmy rabbits were
seen in his earlier work in the 1940s. He
thought it may be likely that disease
reduced pygmy rabbit populations
periodically when they reached high
densities.

Predation is the main cause of pygmy
rabbit mortality (Wilde 1978; Green
1979, cited in 68 FR 10388). As
discussed in the background section,
pygmy rabbits have numerous predators
and have adapted to their presence
(Janson 1946; Gashwiler et al. 1960;
Green 1978; Wilde 1978). The petition
contends that habitats degraded by
grazing and its associated facilities, or
other actions can damage the structural
components of the sagebrush habitat as
well as increase or redistribute
predators, thus increasing the pygmy
rabbit’s vulnerability to predation.
Weiss and Verts (1984) thought that use
of denser and taller sagebrush habitats
by pygmy rabbits was related to
predator avoidance. Katzner (1994)
documented that raptors were a cause of
mortality and denser sagebrush cover
deterred these avian predators. The
petition also includes vertical
structures, such as fences and
powerlines, as features providing raptor
perches and possibly impacting pygmy
rabbit populations, as discussed earlier.
Siegel (2002) suggested that artificial
livestock watering possibly increased
coyote numbers in Washington.

Evaluation of Information in the Petition

Disease and predation may be
significant threat factors to small pygmy
rabbit populations. Habitat degradation
and fragmentation may increase the
effects of disease, parasites, and

predation on some populations.
However, the petition does not
adequately describe how the species’
continued survival over all or a
significant portion of its range is
threatened by disease and predation.
The information presented indicates
that these potential threats have not
been evaluated, and that further
research is needed to determine actual
impacts to pygmy rabbits. Thus the
petition does not provide substantial
information to indicate that disease or
predation may threaten pygmy rabbits
over all or a significant portion of its
range.

D. Inadequacy of Existing Regulatory
Mechanisms

The petition contends that State and
Federal agencies have failed to conduct
monitoring for the species in most of its
range and to protect it from numerous
direct and indirect impacts associated
with livestock grazing, prescribed and
wild fires, energy exploration and
development, vegetation manipulation,
weed invasion, roads, and OHV/ORV
proliferation (see Factor A). The petition
contends that mechanisms to regulate
and control these various activities have
failed to prevent harm to pygmy rabbit
habitat in a significant portion of its
range. The petition cites the following
information to support these claims.

A large portion of pygmy rabbit
habitat occurs on BLM lands. BLM has
designated the pygmy rabbit as a special
status species/bureau assessment
species in five of the seven States in
which it occurs (Idaho, Montana,
Nevada, Oregon, and Wyoming). Special
status species management is discussed
in BLM’s 6840 Manual, ““Special Status
Species Management”” (BLM 2001b).
This manual provides agency policy and
guidance for the conservation of special
status plants and animals and the
ecosystems on which they depend, but
it is not a regulatory document.
Currently, there are no regulations
requiring BLM land use plans to address
the conservation needs of special status
species (BLM 2003).

According to the petition, the U.S.
Forest Service (USFS) does not include
the pygmy rabbit as a Management
Indicator Species in any of the States
where the pygmy rabbit occurs
(Committee for the High Desert et al.
2003) on USFS lands. Pygmy rabbit
habitat also occurs on lands managed by
other Federal agencies such as the
Service and National Park Service.

Currently, hunting of pygmy rabbits is
allowed in three of the eight States
within the species’ range (Committee for
the High Desert ef al. 2003). Hunting of
pygmy rabbits is not allowed in Idaho
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or Wyoming, where they are considered
a species of special concern, or in Utah
where they are considered a sensitive
species. Hunting is also not allowed in
Oregon, where the pygmy rabbit is
protected from take. In Montana, the
pygmy rabbit is also considered a
species of concern, but there is no
protection from take. According to the
petition, Wyoming is the only state that
has a management plan for the pygmy
rabbit (Committee for the High Desert et
al. 2003). In Washington, the pygmy
rabbit was listed as threatened in 1990
by the Washington Wildlife Commission
(Commission). In 1993, the Commission
reclassified the species as endangered
(WDFW 1995). A recovery plan for the
species was completed in 1995, and an
addendum to the plan was prepared in
2001 (WDFW 1995, 2001).

Evaluation of Information in the Petition

Based on the information in the
petition, the primary concern expressed
by the petitioners regarding the
inadequacy of existing regulatory
mechanisms is related to pygmy rabbit
habitat conservation. Sagebrush habitat
degradation and loss, discussed under
Factor A, is due mostly to human
activities as opposed to natural events.
However, the petition does not provide
substantial scientific information that
quantifies impacts to pygmy rabbit
habitat rangewide, or the level of
significance of these threats to pygmy
rabbit populations. Thus, we conclude
that the petition does not present
substantial information to indicate that
pygmy rabbits are threatened by the
inadequacy of existing regulatory
mechanisms across all or a significant
portion of its range.

E. Other Natural or Manmade Factors
Affecting the Species Continued
Existence

The petition contends that several
other factors, not discussed above,
negatively impact pygmy rabbit
populations. These include: intra- and
interspecific competition, habitat
fragmentation, natural stochastic
(random) events such as floods and
drought; mortality caused by collisions
with OHV/ORV, snowmobiles, and
automobiles; and life history traits. The
petitioners are also concerned that
habitat manipulations taken to benefit
sage grouse may negatively impact
pygmy rabbit. Lastly, the petition claims
that predator control to benefit livestock
may have a negative impact on pygmy
rabbits.

The petition suggests that because
pygmy rabbits are extreme habitat
specialists, intraspecific competition
among individuals may be exacerbated

under environmental stress such as
drought. The petition also contends
interspecific competition with other
herbivores for sagebrush such as
jackrabbits (Wilde 1978), pronghorn,
and mule deer, could occur. Large
populations of jackrabbits from past
decades are likely gone, but as
sagebrush is reduced across the range,
they may compete with pygmy rabbits at
lower population levels. Conde (1982)
compared pygmy rabbit and black-tailed
jackrabbit use in sagebrush-greasewood
habitat in Cassia County, Idaho. She
found in summer that pygmy rabbits
selected areas with abundant grass
while jackrabbits selected areas with
abundant forbs. During the fall-winter
period, shrubs played an important role
for both species, but pygmy rabbits fed
on sagebrush leaves and young stems
(Johnson 1979, cited in Conde 1982) and
jackrabbits on 2-year old woody stems
(Currie and Goodwin 1966, cited in
Conde 1982). Spatial distribution and
exploitation of different vegetation in
the summer allow a sympatric
relationship to occur between these two
species (Conde 1982).

Siegel (2002) at Sagebrush Flat,
Washington, found cottontails inhabited
burrows dug by pygmy rabbits, but it is
unclear if cottontails were displacing
pygmy rabbits. Cottontails may use
burrows after they are abandoned by
pygmy rabbits, because 60 percent of the
burrows used by cottontails had not
shown pygmy rabbit use on the date the
burrow was last checked. Siegel (2002)
found pygmy rabbits reused burrows in
summer that had been occupied by
cottontails the previous winter.

Grazing competition with livestock
will depend on the range conditions and
grazing practices that vary across the
range of the pygmy rabbit. At Sagebrush
Flat, Washington, Siegel (2002)
determined that livestock grazing
seasonally reduced the quantity of
preferred vegetation by pygmy rabbits as
well as reduced the nutritional quality
of the forage. By spring, fewer
differences were noted, likely reflecting
the new spring growth. Other impacts of
cattle grazing in pygmy rabbit habitat
have been previously discussed under
Factor A. In Montana, there is spatial
overlap between big game winter range,
other sagebrush winter ranges, and the
range of pygmy rabbits. Hence,
interspecific competition may result
(Janson 2002). No substantial scientific
information regarding the effects of
intra- and interspecific competition on
pygmy rabbits has been provided.

The petition identifies habitat
fragmentation as a threat to pygmy
rabbits as it results in small, isolated
populations surrounded by vast areas of

inhospitable lands (Austin 2002; White
and Bartels 2002; Roberts 2003). Habitat
fragmentation can influence size,
stability, and success of pygmy rabbit
populations because of their low
dispersal capabilities (Katzner and
Parker 1997). Bartels (2003) suggested
that pygmy rabbit distribution may be
more fragmented than previously
thought due to the limited availability of
suitable habitat and their absence from
large areas of sagebrush. Bartels (2003)
suggested other disturbances, such as
habitat fragmentation, seeding after
wildfires, improper range
improvements, sagebrush removal,
development, agriculture, sagebrush
diseases, and floods, are all contributing
factors.

The petition claims that because most
of the remaining pygmy rabbit
populations are small, they are
vulnerable to environmental and
demographic stochasticity. Natural
stochastic events can significantly
impact local populations if they result
in high mortality, habitat loss, or little
or no possibility of recolonization. They
are most significant for small or
fragmented populations. Small, isolated
populations are also at a greater risk to
the deleterious effects of demographic
and genetic problems (Schaffer 1981).
The petition cites a concern with
flooding which may cause burrow
abandonment, mortality, and erosion of
deep soils. Pygmy rabbits are known to
use deeper soils found along drainages
for burrows (Flath and Rauscher 1995).
Bartels and Hays (2001) state that
historic pygmy rabbit habitat was lost in
Oregon and Idaho due to flooding.
White and Bartels (2002) reported that
uncontrolled floods at the Sagebrush
Flat site in Washington were a major
reason for loss of individuals during
1996 to 1997. Bartels (2003) mentions a
large flood event in pygmy rabbit habitat
in the Harney Basin, Oregon, in 1984.
Natural stochastic events have not been
reported as types of events that have
played a significant role in population
abundance and/or trends for the pygmy
rabbit range wide, nor did the petition
provide substantial scientific
information that current pygmy rabbit
populations are small or isolated.

Because the pygmy rabbit is a habitat
specialist, and its climax-type habitat is
highly fragmented and occurs across the
landscape, the petition contends the
species’ life history traits could affect
population viability. Pygmy rabbits have
small home ranges, are not evenly
distributed across the species’ range,
and appear to have poor dispersal and
low reproduction capabilities. Pygmy
rabbits do not respond to abundant
spring food supply by producing
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additional litters like other rabbits
(Wilde 1978). These factors may explain
the slow recolonization of vacated
habitat even under normal conditions
(Heady et al. 2001). However, though
the pygmy rabbit is a habitat specialist,
the petition does not present substantial
information on how the pygmy rabbit’s
natural history characteristics have
limited the species across its range.

Lastly, the petition does not provide
supporting documentation that supports
the claim that predator control for
livestock benefits increases predation on
pygmy rabbits.

Based on the foregoing discussion, we
do not believe that the petition has
presented substantial scientific
information to indicate that natural or
manmade factors threaten the continued
existence of pygmy rabbits throughout
all or a significant portion of the
species’ range.

Finding

We have reviewed the petition and
literature cited in the petition, and
evaluated that information in relation to
other pertinent literature and
information available in our files. After
this review and evaluation, we find the
petition does not present substantial
information to indicate that listing the
pygmy rabbit may be warranted at this
time. Although we will not be
commencing a status review in response
to this petition, we will continue to
monitor the species’ population status
and trends, potential threats, and
ongoing management actions that might
be important with regard to the
conservation of the pygmy rabbit across
its range. We encourage interested
parties to continue to gather data that
will assist with the conservation of the
species. If you wish to provide
information regarding the pygmy rabbit,
you may submit your information or
materials to the Field Supervisor,
Nevada Fish and Wildlife Office (see
ADDRESSES section above).

References Cited

A complete list of all references cited
herein is available, upon request, from
the Nevada Fish and Wildlife Office (see
ADDRESSES section).

Author

The primary author of this notice is
Marcy Haworth, U.S. Fish and Wildlife
Service, Nevada Fish and Wildlife
Office (see ADDRESSES).

Authority

The authority for this action is section
4 of the Endangered Species Act of
1973, as amended (16 U.S.C. 1531 et
seq.).

Dated: May 12, 2005.
Marshall P. Jones, Jr.,
Acting Director, Fish and Wildlife Service.
[FR Doc. 05—-10056 Filed 5—19-05; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 050510127-5127-01; I.D.
050305D]

RIN 0648—-AS35

Fisheries of the Northeastern United
States; Atlantic Deep-Sea Red Crab
Fishery; Framework Adjustment 1 to
the Atlantic Deep-Sea Red Crab
Fishery Management Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes regulations to
implement Framework Adjustment 1 to
the Atlantic Deep-Sea Red Crab (Red
Crab) Fishery Management Plan (FMP).
This proposed rule would modify the
existing annual review and specification
process to allow specifications to be set
for up to a 3—year timeframe. The
proposed action would allocate for
fishing year (FY) 2006 and FY2007 the
current (FY2005) target total allowable
catch (TAC) and fleet days-at-sea (DAS)
of 5.928 million Ib (2.69 million kg) and
780 fleet DAS, respectively. The
primary purpose of this proposed action
is to conserve and manage the red crab
resource, reduce the staff resources
necessary to effectively manage this
fishery by reducing the frequency with
which Stock Evaluation and Fishery
Evaluation (SAFE) Reports,
specification packages, and rule-making
documents need to be prepared and
processed, and provide consistency and
predictability to the industry.

DATES: Comments must be received (see
ADDRESSES) on or before 5 p.m., local
time, on June 20, 2005.

ADDRESSES: Written comments on the
proposed framework adjustment may be
submitted by any of the following
methods:

e E-mail: RC2005@noaa.gov. Include
in the subject line the following
identifier: “Comments on Fr Adj 1 to the
Red Crab FMP.”

e Federal e-Rulemaking portal:
http://www.regulations.gov.

e Mail: Comments should be sent to
Patricia A. Kurkul, Regional
Administrator, National Marine
Fisheries Service, One Blackburn Drive,
Gloucester, MA 01930. Mark the outside
of the envelope: “Comments on Fr Adj
1 to the Red Crab FMP.”

e Fax:(978) 281-9135.

Copies of supporting documents,
including the Environmental
Assessment (EA), Regulatory Impact
Review (RIR), and the Initial Regulatory
Flexibility Analysis (IRFA), are
available from Paul J. Howard,
Executive Director, New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.
The EA/RIR/IRFA is also accessible via
the Internet at http://
www.nero.nmfs.gov.

FOR FURTHER INFORMATION CONTACT: E.
Martin Jaffe, Fishery Policy Analyst,
(978) 281-9272.

SUPPLEMENTARY INFORMATION:

Background

The Red Crab FMP was implemented
on October 21, 2002. Regulations
implementing the Red Crab FMP require
the New England Fishery Management
Council (Council) to review annually
the red crab specifications. The
Council’s Red Crab Plan Development
Team (PDT) meets at least annually to
review the status of the stock and the
fishery. Based on this review, the PDT
reports to the Council’s Red Crab
Committee any necessary adjustments to
the management measures and
recommendations for the specifications.
Specifications may include the
specification of optimum yield (OY), the
setting of a target TAGC, allocation of
DAS, and/or adjustments to trip/
possession limits. In developing the
management measures and
recommendations for the annual
specifications, the PDT reviews the
following data, if available: Commercial
catch data; current estimates of fishing
mortality and catch-per-unit-effort;
stock status; recent estimates of
recruitment; virtual population analysis
results and other estimates of stock size;
sea sampling, port sampling, and survey
data or, if sea sampling data are
unavailable, length frequency
information from port sampling and/or
surveys; impact of other fisheries on the
mortality of red crabs; and any other
relevant information. The regulations
also require the Council to prepare a
biennial SAFE Report. Recommended
specifications are subsequently
presented to the Council for adoption
and recommendation to NMFS.

This process has proven to be
administratively burdensome given that
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the overall specifications have not
changed since the FMP was
implemented.

Proposed Action

This action includes two basic
determinations by the Council. First, the
Council decided that the annual review
and specification process should be
modified (Decision 1). Second, since the
Council elected to modify the annual
review and specification process, it
determined the proposed specifications
for FY2006 and FY2007 (Decision 2).

Multi-year Specifications

This proposed rule would establish
multi-year specifications. Three years
was identified as an appropriate length
of time to reduce the administrative
burden associated with an annual
review cycle without increasing the risk
of over-harvesting the red crab resource.
The appropriate environmental and
regulatory reviews required under the
Magnuson-Stevens Fishery
Conservation and Magnuson Act
(Magnuson-Stevens Act), the National
Environmental Policy Act (NEPA), and
other applicable laws would be
completed during the year in which 3—
year specifications are set. The Red Crab
PDT would accomplish an updated
SAFE Report every 3 years, as well as
recommend specifications for the
following 3 fishing years, provided that
it continues to undertake an annual
evaluation of the red crab stock and
fishery status. The PDT would not
evaluate other aspects of the fishery
every year, but would concentrate on
the most recent fishery-dependent
information including, but not limited
to, DAS used and red crab landings.
More comprehensive analyses would be
conducted in the SAFE Report every 3
years. The Council would retain the
flexibility to set specifications for less
than 3 years based on new information
and/or recommendations from the PDT.

Multi-year specifications would
provide the industry with greater
regulatory consistency and
predictability and would simplify the
overall process by reducing the
frequency of Council decision-making
and NMFS rulemaking. However, the
maximum 3—year specification process
would not curtail the Council from
setting specifications during the interim
years if information obtained during the
annual review indicates that the red
crab specifications warrant a change,
e.g., to comply fully with the Magnuson-
Stevens Act.

This action, which is primarily
administrative in terms of the frequency
with which specifications are set, would
not be expected to have any substantial

direct social or economic impact on the
red crab fishery. All potential impacts
on the resources associated with this
fishery would derive from the
additional level of risk to these
resources that could occur if the
specifications were set at too high a
level. If specifications were set too high,
then there could be a greater risk of
overfishing. However, the annual review
required under the proposed action
would reduce the risk of specifications
being set at an inappropriate level.

FY2006 and FY2007 Specifications

The proposed action would maintain,
for FY2006 and FY2007, the current
(FY2005) TAC and fleet DAS of 5.928
million 1b (2.69 million kg) and 780 fleet
DAS, respectively. Because the fleet,
which is small and closely-managed,
has neither exceeded the TAC nor used
all its allocated DAS since
implementation of the FMP, its landings
would not be expected to exceed
predicted amounts.

The Council previously decided to
recommend maintaining the status quo
specifications for FY2005, which
maintained the same TAC and DAS
allocation as implemented in FY2003
and FY2004. The impact of maintaining
these specifications would not be
expected to negatively impact the
resource in FY2006 and FY2007,
provided there are no major unforeseen
environmental changes that cause the
red crab resource to dramatically
decrease or increase. Further, the
measures implemented under the FMP
are expected to continue to protect the
resource from overexploitation and
maintain a sustainable fishery. Because
this action proposes to maintain the
status quo, it would be expected to have
the same effect.

The only measure evaluated in this
action that could vary from the impacts
already assessed in the FMP would be
DAS limits. The FMP describes that
singularly, DAS allocation is unlikely to
have any direct effects on the red crab
resource. However, because there are
only a certain number of vessels that
participate in the directed red crab
fishery, the amount of red crab
harvested is constrained. Therefore, by
limiting the amount of time a red crab
vessel may harvest red crab, the DAS
program is the principal fishing effort
control program.

Because the FMP is managed under a
target TAC, rather than a hard TAC,
there is no guarantee that the fishery
will not exceed the quota; however, the
DAS management program
implemented under the FMP was
designed to manage the red crab
resource at a level that produces the

maximum sustainable yield, while
harvesting the target TAC. Therefore, if
DAS are adjusted, the level of red crab
harvest would be expected to adjust
accordingly, assuming a constant
harvest rate. For example, under the
proposed alternative 780 DAS would be
allocated compared to 741 DAS as
considered under another of the
alternatives. If a constant harvest rate is
assumed, then the subject non-preferred
alternative would result in an
approximate 5 percent decrease in red
crab landings, relative to the proposed
alternative. Therefore, the difference
between the alternatives in terms of
biological impacts is very small.

In terms of the biological impacts on
other non-target species and the
ecosystem, based on analysis in the
FMP/EIS, it is unlikely that any of the
alternatives in the EA/RIR/IRFA would
have an impact. There is very little
known about the interactions of the
deep-sea red crab with other species and
their associated communities. The FMP
explains that initial reports from
industry members indicate that there is
very little, if any, bycatch of other
species in the directed red crab fishery.
According to the recent SAFE Report
(October 2004), there are no records of
observed red crab trips in the observer
database, and the trips that are recorded
in the Vessel Trip Report (VTR)
database have very little bycatch
information. The FMP did identify that
the bycatch of red crab in other fisheries
may be a more significant issue. Section
3.1.2.1 of the SAFE Report describes the
bycatch of red crab in other fisheries
from the data available. There is some
anecdotal information that there may be
considerable bycatch of red crab in the
offshore monkfish fishery, but there are
not sufficient data to conclude that red
crab bycatch is a significant concern for
that fishery at this time.

Classification

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Council prepared an IRFA, as
required by section 603 of the
Regulatory Flexibility Act, which has
been adopted by NMFS and that
describes the economic impact this
proposed rule, if adopted, would have
on small entities. A description of the
reasons why this action is being
considered, and the objectives of and
legal basis for this action are contained
at the beginning of this section in the
preamble. There are no new
recordkeeping or reporting requirements
proposed in this rule. It would not
duplicate, overlap, or conflict with any
other Federal rules. All of the affected
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vessels are considered small entities
under the standards described by the
Small Business Administration because
they have annual returns (revenues) that
do not exceed $3.5 million annually
and, therefore, there are no
disproportionate impacts between large
and small entities. A summary of the
analysis follows:

As stated in the preamble, this action
includes two basic decisions of the
Council. First, the Council determined
whether the annual review and
specification process should be
modified (Decision 1), as opposed to the
No Action alternative, which, if
selected, would maintain the status quo
and require that specifications be set
annually. Since the Council elected to
modify the annual review and
specification process, it then decided to
propose the specifications for FY2006
and FY2007 (Decision 2).

Decision 1 of the proposed action,
which deals primarily with the 3—year
review and specification cycle for the
alternatives considered, has two
options. Option 1 would not require an
annual review of the status of the red
crab resource and fishery, while Option
2 (the proposed action) would require
such review.

Decision 1 of the proposed action
would not be expected to have a direct
economic impact on the four active
vessels in the fishery and/or associated
businesses and port communities.

Multi-year specifications could
improve business planning for the red
crab industry. For example, vessel
owners and processors could plan better
when they know their minimum
individual DAS allocation several years
in advance. The single red crab
processor involved in the red crab
industry explained that multi-year
specifications could improve its ability
to sell red crab. Because there is only
one processor in this fishery, if the TAC
and fleet DAS are specified for several
years, instead of only one, buyers could
have more confidence in the supply of
this product. Red crab vessels, in
general, have lower crew turnover than
in most other fisheries. The improved
business planning that could occur
under multi-year specifications could
have indirect benefits to crew members
as well, offering more confidence in the
future of the industry.

Decision 2 of the proposed action,
which deals with the specifications for
FY2006 and FY2007, originally
identified three alternatives. Two of
these essentially became the same
alternative so that the remaining two are
considered in the economic analysis.
The preferred alternative would
maintain the same TAC (5.928 million

1b/2.69 million kg) and fleet DAS
allocation (780) as proposed under the
FMP in FY2004 and FY2005. The non-
preferred alternative would continue the
same TAC but would allocate a total
fleet DAS allocation 5 percent less than
the DAS allocation proposed for
FY2005. This allocation would be the
same for FY2006 and FY2007.
Therefore, under the non-preferred
alternative, the DAS allocation for both
fishing years would be 741. A complete
description and discussion of the
alternatives may be seen in Section 5.0
of the EA/RIR/IRFA.

The continuing requirement that a
vessel must declare its intent to
participate in the fishery 6 months prior
to the start of the next FY means that,
because of the small number of vessels
in the fishery, each vessel’s
participation has a large impact on the
appropriate number of DAS that the
fleet could utilize in catching the target
TAC. The advance knowledge and
planning for efficient harvest have
economic benefits from harvesting to
processing to marketing.

Given the proposed action of 780 fleet
DAS for FY2006 and FY2007, the
economic impacts would not be
expected to differ from those identified
in the FMP or from the FY2005
specifications. If one vessel continues to
opt out of the fishery, as one did in
FY2004 and FY2005, the four remaining
vessels would receive more individual
DAS than originally allocated under the
FMP. Therefore, the economic impacts
of this action would be expected to be
positive for the vessels declaring their
intent to remain in the fishery, assuming
they utilize the additional individual
DAS awarded, as compared to the DAS
allocated to each vessel under the FMP.

There would be no adverse impacts
associated with a fleet allocation of 780
DAS. Since the implementation of the
FMP, the fleet has not utilized its full
allocation, so that no barriers have
existed to prevent vessels from
increasing their landings and revenue.
The potential exists for vessels to
increase their profitability over and
above that which existed under the
FMP.

Aside from the number of DAS that
each vessel would be allocated, there
are other recent developments that
could alter the efficiency of the
industry. During 2004, all vessels began
landing in Fall River, Massachusetts,
and the processor reported that though
it is more convenient, overall costs are
probably the same. Generally, the
processor sends one or two trucks to
Fall River to pick up the red crab
product after each trip. Since
implementation of the FMP, the

processor has worked with the industry
and its clients to reduce costs. For
example, it has developed a creative
way to change the packing of red crab,
which has reduced costs and enabled
the processor to pay the vessels
approximately 10 cents more per lb.

Industry reported that fishing costs
have increased during the past FY. Fuel-
and oil-based products are more
expensive, and insurance rates have
increased by about 50 percent. These
increases have been somewhat offset by
an increase in price paid for red crab.
The average price is about 10 cents per
lb higher this FY than in 2003. Vessel
owners reported that they are receiving
about 94 cents per 1b for red crab (whole
and butchered product) versus
approximately 84 cents per lb during
FY2003.

It is not possible to quantify the net
benefits of each of the alternatives, but
it is possible to determine the
comparable net benefits of each of these
two alternatives. The most important
issue with which to evaluate the
alternatives is the number of DAS
allocated to limited access vessels. The
higher number of DAS of 780
(Alternative 2.1) would allow the
industry the potential to generate greater
economic benefits than the alternative
of 741 DAS (Alternative 2.3).

Costs are expected to continue to
increase in FY2006 and FY2007, as has
been the pattern in the past. The
industry has managed to adjust to
changing cost conditions in the past,
and adjustments are expected to
continue. The close relationship
between the harvest sector and the
processing sector contributes to the
industry’s ability to adjust to changing
price structures. Employment is not
expected to be affected by the
alternative selected.

The analysis in the IRFA indicates
that there are no significant alternatives
considered that would increase
economic benefits relative to the
proposed alternative in this proposed
rule. This action is not expected to alter
the fishing practices of the four vessels
participating in the fishery. Thus, this
action is not expected to have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.
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Dated: May 16, 2005.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons stated in the
preamble, 50 CFR part 648 is proposed
to be amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. Section 648.260 is amended by
revising the section heading and
paragraphs (a) introductory text, (b)
introductory text, and (b)(1) to read as
follows:

§648.260 Specifications.

(a) Process for setting specifications.
The Council’s Red Crab Plan
Development Team (PDT) will prepare a
Stock Evaluation and Assessment
(SAFE) Report at least every 3 years.
Upon completion of, and based on, the
SAFE Report, the PDT will develop and

present to the Council recommended
specifications for up to 3 fishing years.
The PDT will meet at least once
annually during the intervening years to
review the status of the stock and the
fishery. Based on such review, the PDT
will provide a brief report to the Council
on any changes or new information
about the red crab stock and/or fishery,
and it will recommend whether the
specifications for the upcoming years
need to be modified. The annual review
will be limited in scope and will
concentrate on the most recent fishery-
dependent information including, but
not limited to, days-at-sea (DAS) used
and red crab landings. In the event that
the PDT recommends an adjustment to
the specifications, the PDT will prepare
a supplemental specifications package
for a specific time duration up to 3
years. Specifications include the
specification of OY, the setting of any
target TACs, allocation of DAS, and/or
adjustments to trip/possession limits.
* * * * *

(b) Development of specifications. In
developing the management measures

and specifications, the PDT will review
the following data, if available:
Commercial catch data; current
estimates of fishing mortality and catch-
per-unit-effort (CPUE); stock status;
recent estimates of recruitment; virtual
population analysis results and other
estimates of stock size; sea sampling,
port sampling, and survey data or, if sea
sampling data are unavailable, length
frequency information from port
sampling and/or surveys; impact of
other fisheries on the mortality of red
crabs; and any other relevant
information.

(1) The Red Crab PDT, after its review
of the available information on the
status of the stock and the fishery, may
recommend to the Council any
measures necessary to assure that the
specifications will not be exceeded, as
well as changes to the appropriate
specifications.

* * * * *

[FR Doc. 05-10130 Filed 5-19-05; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 05—-002—1]

Interstate Movement of Garbage From
Hawaii; Availability of an
Environmental Assessment

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice of availability and
request for comments.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has prepared an
environmental assessment relative to a
request to allow the interstate
movement of garbage from Hawaii. The
document contains a general assessment
of the potential environmental effects
associated with moving garbage
interstate from Hawaii to the mainland
United States subject to certain pest risk
mitigation measures. The environmental
assessment documents our review and
analysis of environmental impacts
associated with, and alternatives to, the
proposed action. We are making this
environmental assessment available to
the public for review and comment.

DATES: We will consider all comments
that we receive on or before June 20,
2005.

ADDRESSES: You may submit comments
by either of the following methods:

e EDOCKET: Go to http://
www.epa.gov/feddocket to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once you have
entered EDOCKET, click on the “View
Open APHIS Dockets” link to locate this
document.

¢ Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)

to Docket No. 05-002—1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 05-002-1.

Reading Room: You may read any
comments that we receive on the
environmental assessment in our
reading room. The reading room is
located in room 1141 of the USDA
South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan Dublinski, Import Specialist,
Permits, Registrations, and Imports,
PPQ, APHIS, 4700 River Road, Unit 133,
Riverdale, MD 20737-1236; (301) 734—
8758.

SUPPLEMENTARY INFORMATION:

Background

The importation and interstate
movement of garbage is regulated by the
Animal and Plant Health Inspection
Service (APHIS) under 7 CFR 330.400
and 9 CFR 94.5 (referred to below as the
regulations) in order to protect against
the introduction into and dissemination
within the United States of plant and
animal pests and diseases.

APHIS is advising the public that we
have prepared an environmental
assessment relative to a request to allow
the interstate movement of garbage from
Hawaii to the mainland United States.
The environmental assessment, titled
“Movement of Plastic-Baled Municipal
Solid Waste from Hawaii to the
Continental United States (May 2005)”
examines the potential environmental
effects associated with moving garbage
interstate from Hawaii to the continental
United States subject to certain pest risk
mitigation measures. The environmental
assessment documents our review and
analysis of environmental impacts
associated with, and alternatives to, the
proposed action. We are making this
environmental assessment available to

the public for review and comment. We
will consider all comments that we
receive on or before the date listed
under the heading DATES at the
beginning of this notice.

The environmental assessment may
be viewed on the Internet on the
EDOCKET Web site (see ADDRESSES
above for instructions for accessing
EDOCKET) or on the APHIS Web site at
http://www.aphis.usda.gov/ppq/
enviro_docs/index.html. You may
request paper copies of the
environmental assessment by calling or
writing to the person listed under FOR
FURTHER INFORMATION CONTACT. Please
refer to the title of the environmental
assessment when requesting copies. The
environmental assessment is also
available for review in our reading room
(information on the location and hours
of the reading room is listed under the
heading ADDRESSES at the beginning of
this notice).

The environmental assessment has
been prepared in accordance with: (1)
The National Environmental Policy Act
of 1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Done in Washington, DG, this 16th day of
May 2005.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 05-10101 Filed 5-19-05; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 05-015-2]

National Animal Identification System;
Draft Strategic Plan and Draft Program
Standards

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of availability; extension
of comment period.

SUMMARY: We are extending the
comment period for our notice of
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availability of a Draft Strategic Plan and
a Draft Program Standards document for
the National Animal Identification
System. This action will allow
interested persons additional time to
prepare and submit comments.

DATES: We will consider all comments
that we receive on or before July 6,
2005.

ADDRESSES: You may submit comments
by either of the following methods:

e EDOCKET: Go to http://
www.epa.gov/feddocket to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once you have
entered EDOCKET, click on the “View
Open APHIS Dockets” link to locate this
document.

¢ Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 05-015-1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 05-015-1.

Reading Room: You may read any
comments that we receive on Docket
No. 05-015-1 in our reading room. The
reading room is located in room 1141 of
the USDA South Building, 14th Street
and Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Mr.
Neil Hammerschmidt, Animal
Identification Officer, Eradication and
Surveillance Team, National Center for
Animal Health Programs, VS, APHIS,
4700 River Road Unit 43, Riverdale, MD
20737-1231; (301) 734-5571; or Dr.
John F. Wiemers, National Animal
Identification Staff, VS, APHIS, 2100 S.
Lake Storey Road, Galesburg, IL 61401;
(309) 344—1942.

SUPPLEMENTARY INFORMATION: On May 6,
2005, we published in the Federal
Register (70 FR 23961-23963, Docket
No. 05-015-1) a notice advising the
public that a Draft Strategic Plan and a
Draft Program Standards document for
the National Animal Identification
System (NAIS) were available for public

comment and review. The Draft
Strategic Plan describes the process of
developing the NAIS, in particular the
timeline for full implementation, while
the Draft Program Standards document
presents our current view of how the
system would work when fully
implemented.

The notice of availability also
included questions intended to solicit
comments on various aspects of the two
documents on which we were
particularly interested in receiving
feedback from the public. In the notice,
we solicited comments for 30 days,
ending June 6, 2005.

In this document, we are extending
the comment period for Docket No. 05—
015-1 for an additional 30 days, until
July 6, 2005. This action will allow
interested persons additional time to
prepare and submit comments.

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

Done in Washington, DG, this 17th day of
May 2005.
Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 05-10102 Filed 5-19-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request; Waivers Under
Section 6(0) of the Food Stamp Act

AGENCY: Food and Nutrition Service.
ACTION: Notice.

SUMMARY: In accordance with
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on
proposed information collections.
Section 6(0) of the Food Stamp Act of
1977, as amended by Section 824 of the
Personal Responsibility and Work
Opportunity Reconciliation Act of 1996,
establishes a time limit for the receipt of
food stamp benefits for certain able-
bodied adults who are not working. The
provision authorizes the Secretary of
Agriculture, upon a State agency’s
request, to waive the provision for any
group of individuals if the Secretary
determines ““that the area in which the
individuals reside has an
unemployment rate of over 10 percent,
or does not have a sufficient number of
jobs to provide employment for the
individuals.” As required in the statute,
in order to receive a waiver the State
agency must submit sufficient

supporting information so that the
United States Department of Agriculture
(USDA) can make the required
determination as to the area’s
unemployment rate or sufficiency of
available jobs. This collection of
information is therefore necessary in
order to obtain waivers of the food
stamp time limit.

DATES: Written comments must be
received on or before July 19, 2005.
ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to
Patrick Waldron, Chief, Certification
Policy Branch, Program Development
Division, Food and Nutrition Service,
U.S. Department of Agriculture, 3101
Park Center Drive, Alexandria, VA
22302. Comments may also be faxed to
the attention of Mr. Waldron at (703)
305-2486. The Internet address is:
Patrick.Waldron@fns.usda.gov. All
written comments will be open for
public inspection at the office of the
Food and Nutrition Service during
regular business hours (8:30 a.m. to 5
p.m., Monday through Friday) at 3101
Park Center Drive, Alexandria, Virginia,
22302, Room 812.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
be a matter of public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Mr. Waldron at
(703) 305—2495.

SUPPLEMENTARY INFORMATION:

Title: Waiver Guidance for Food
Stamp Time Limits.

OMB Number: 0584—0479.

Form Number: N/A.

Expiration Date: 8/31/05.

Type of Request: Revision of a
previously approved collection.

Abstract: Section 824 of the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996 (PRWORA),
Pub. L. 104-193, 110 Stat. 2323
amended Section 6(o) of the Food
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Stamp Act of 1977 (7 U.S.C. 2015(0)) to
establish a time limit for the receipt of
food stamp benefits for certain able-
bodied adults who are not working. The
provision authorizes the Secretary of
Agriculture, upon a State agency’s
request, to waive the provision for any
group of individuals if the Secretary
determines ‘““that the area in which the
individuals reside has an
unemployment rate of over 10 percent,
or does not have a sufficient number of
jobs to provide employment for the
individuals.” As required in the statute,
in order to receive a waiver the State
agency must submit sufficient
supporting information so that USDA
can make the required determination as
to the area’s unemployment rate or
sufficiency of available jobs. This
collection of information is therefore
necessary in order to obtain waivers of
the food stamp time limit. During the
last three years, the Food and Nutrition
Service (FNS) has received on average
48 requests for waivers from an average
of 45 State agencies. Each request
submitted by a State agency to exempt
individuals residing in specified areas is
considered by FNS to be a separate
request, since the requested exemptions
may be based on different criteria, are
submitted at different times, and require
separate analysis. Although State
agencies have submitted significantly
fewer multiple requests since the last
time that this reporting burden was
extended, in order to ensure that all
areas that potentially qualify for
exemptions are included in their waiver
requests, State agencies are employing a
more sophisticated analysis covering
multiple timeframes and multi-county
geographical and labor market areas,
requiring more time for the preparation
and evaluation of each request. In
addition, the number of State agencies
requesting waivers has risen from an
annual average of 40 to an annual
average of 45. Since these waivers must
be renewed on an annual basis and new
ones may be submitted to reflect
changing labor market conditions, FNS
anticipates receipt of approximately the
same number of waiver requests every
year.

Affected Public: State and local
governments.

Estimated Number of Respondents:
45.

Estimated Number of Responses: 48.

Estimated Number of Responses per
Respondent: 1.1.

Estimated Time per Response: 35
hours.

Estimated Total Burden: 1680 hours.

Dated: May 13, 2005.
Roberto Salazar,
Administrator, Food and Nutrition Service.
[FR Doc. 05-10051 Filed 5-19-05; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Forest Service

Chequamegon-Nicolet National Forest,
WS; Fishbone Project

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The USDA Forest Service,
Chequamegon-Nicolet National Forest,
Washburn, Ranger District intends to
prepare an environmental impact
statement (EIS) to disclose the
environmental consequences of the
“Fishbone Project” vegetation
management proposal. In the EIS the
Forest Service will address the potential
environmental impacts associated with
timber harvest (including clearcut
harvest with reserve trees, shelterwood,
and thinning), restoring small, open
areas and “‘pocket barrens” as a
component of the overall landscape, and
providing a safe road system that meets
the long term transportation needs. The
Fishbone Project Area is approximately
22,000 acres in size and is located
approximately 6 miles east of Iron River,
Wisconsin.

DATES: Comments concerning the scope
of the analysis should be received by
June 15, 2005 to receive timely
consideration in the preparation of the
draft EIS. The draft environmental
impact statement is expected by
Janaury, 2006, and the final
environmental impact statement is
expected by April, 2006.

ADDRESSES: Send written comments to
the responsible official care of: Jennifer
Maziasz, Project Leader; Chequamegon-
Nicolet National Forest, Washburn
Ranger District; P.O. Box 578,
Washburn, WI 54891. Send electronic
comments to: comments-eastern-
chequamegon-nicolet-
washburn@fs.fed.us. See
SUPPLEMENTARY INFORMATION section for
information on how to send electronic
comments.

FOR FURTHER INFORMATION CONTACT:
Jennifer Maziasz, Project Leader,
Chequamegon-Nicolet National Forest,
Washburn Ranger District, USDA Forest
Service; telephone: 715-373-2667. See
address above under ADDRESSES. Copies
of the documents may also be requested
at the same address. Another means of
obtaining the information is to visit the

Forest Web page at http://www.fs.fed.us/
r9/cnnf/ click on “Natural Resources”,
then “Fishbone Project”.
SUPPLEMENTARY INFORMATION:

Purpose and Need for Action: The
purpose and need for the project is to:
(1) Restore forest health and improve
the economic value in older, decadent,
and/or diseased oak and aspen stands
by promoting younger growth, reducing
competition, improving crown
condition, or increasing species
diversity, (2) Improve the vigor, health,
and future economic value of red pine
plantations by reducing tree
competition, (3) Restore small, open
areas and ‘““pocket barrens” as a
component of the overall landscape, (4)
Provide an efficient and safe road
system that meets the long term
transportation needs, and (5) Provide
timber to meet local and/or regional
demands for wood products.

Proposed Action: The proposed
project consists of approximately 5,200
acres of forest management activities.
Briefly, the objectives of the proposal
are to maintain and enhance the forest
health and vigor of trees within the
project area while providing a variety of
wood products; and, to restore and
improve various aspects of the
terrestrial ecosystem and transportation
system. A brief summary of the
proposed activities follows: (1) Clearcut
(with reserve trees) 1,500 acres, (2) thin
2,100 acres, (3) shelterwood harvest
1,600 acres, (4) maintain 50 acres of
wildlife openings by brushing and/or
prescribed burning, (5) restore 200 acres
of “pocket barrens” by thinning and/or
prescribed burning (pocket barrens are
small areas of rare plant communities
dominated by grass, low shrubs, small
trees, and scatttered large trees), and (6)
manage for an efficient road system.
Road activities would construct 6 miles
of new permanent roads and 4 miles of
temporary roads to facilitate timber
harvest. In addition, 35 miles of roads
that the Forest Service has determined
is not needed for the long term
management would be
decommissioned.

Responsible Official: Anne Archie,
Forest Supervisor; Chequamegon-
Nicolet National Forest, 1170 4th
Avenue South, Park Falls, WI 54552.

Nature of Decision To Be Made: The
decision will be limited to answering
the following three questions based on
the environmental analysis: (1) What
actions would be used to address the
purpose and need, (2) where and when
these actions would occur, and (3) what
mitigation measures and monitoring
requirements will be required.

Scoping Process: The Chequamegon-
Nicolet National Forest plans to scope
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for information by contacting persons
and organizations on the District’s
mailing list, by publishing a notice the
local newspapers, and by posting flyers
at key locations within and nearby the
Fishbone project area. No public
meetings are planned at this time.

Electronic Access to Information:
Information is available electronically
on the Forest Web page: http://
www.fs.fed.us/r9/cnnf/—click on
“Natural Resources’’, then “Fishbone
Project”. Send electronic comments to:
comments-eastern-chequamegon-
nicolet-washburn@fs.fed.us. When
sending electronic comments, please
reference the Fishbone Project in the
subject line. In addition, include your
name and address.

Comment Requested: This notice of
intent initiates the scoping proces
which guides the development of the
environmental impact statement.
Although comments are welcome
throughout the analysis process, your
comments would be most useful if
received by June 15, 2005. Everyone
who provides comments will be
periodically updated during the course
of the Fishbone Project regarding its
development, as well as receive a copy
of the Draft Environmental Impact
Statement in order to review the results
of our analysis.

Early Notice of Importance of Public
Participation in Subsequent
Environmental Review: A draft
environmental impact statement will be
prepared for comment. The comment
period on the draft environmental
impact statement will be 45 days from
the date the Environmental Protection
Agency publishes the notice of
availability in the Federal Register. The
Forest Service believes, at this early
stage, it is important to give reviewers
notice of several court rulings related to
public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.

Vermont Yankee Nuclear Power Corp. V.

NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage but that are not raised
until after completion of the final
environmental impact statement may be
waived or dismissed by the courts. City
of Angoon v. Hodel, 803 F.2d 1016,
1022 (9th Cir. 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F. Supp.
1334, 1338 (E.D. Wis. 1980). Because of
these court rulings, it is very important
that those interested in this proposed

action participate by the close of the 45
day comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.

Comments received, including the
names and addresses of those who
comment, will be considered part of the
public record on this proposal and will
be available for public inspection.
(Authority: 40 CFR 1501.7 and 1508.22;
Forest Service Handbook 1909.15, Section
21)

Dated: May 10, 2005.

Anne F. Archie,

Forest Supervisor, Chequamegon-Nicolet
National Forest.

[FR Doc. 05-10078 Filed 5—19-05; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Humboldt-Toiyabe National Forest;
California and Nevada; Great Basin
South Rangeland Project Analysis

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Bridgeport Ranger
District, Humboldt-Toiyabe National
Forest will prepare an environmental
impact statement (EIS) on a proposal to
authorize continued livestock grazing
on National Forest System lands east of
Bridgeport, California. The project area
is located in portions of Mineral and
Lyon counties, Nevada, and portions of
Mono County, California. The analysis
will determine if a change in
management direction for livestock
grazing is needed to move existing
resource conditions towards desired
conditions. The Conway, East Walker,
Huntoon, Larkin Lake, Masonic, Aurora,

Nine Mile, Powell Mountain, Rough
Creek, Whiskey Flat, and Wild Horse
Allotments would continue to have
authorized grazing. Squaw Creek
Allotment would continue to be vacant.

DATES: Comments concerning the scope
of the analysis must be received within
30 days from the date this notice is
published in the Federal Register. The
draft environmental impact statement is
expected in September, 2005 and the
final environmental impact statement is
expected in December, 2005.

ADDRESSES: Send written comments to
District Ranger, Bridgeport Ranger
District, HCR 1 Box 1000, Bridgeport,
California 93517.

FOR FURTHER INFORMATION CONTACT:
Dave Loomis, Project Manager, Carson
Ranger District, 1536 S. Carson Street,
Carson City, Nevada 89701.

SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

There is a need to maintain or
improve the overall health of the
rangeland in the project area. The
purpose of this project is to determine
the management direction for livestock
grazing needed to move existing
resource conditions within the project
area towards desired conditions.

Proposed Action

The Bridgeport Ranger District,
Humboldt-Toiyabe National Forest, is
proposing to authorize continued cattle
grazing on the 410,000 acre Great Basin
South area under updated grazing
management direction in order to move
existing rangeland resource conditions
within the project area toward desired
condition. The updated direction will
be incorporated in attendant grazing
permits and allotment management
plans to guide grazing management
within the project area during the
coming decade, or until amendments
are warranted based on changed
condition.

Possible Alternatives

In addition to the proposed action,
two additional alternatives have been
tentatively identified for analysis in the
EIS:

1. No Action Alternative: Continue
current grazing management.

2. No Grazing Alternative: Do not
issue new grazing permits when existing
permits expire.

Responsible Official

Forest Supervisor, Humboldt-Toiyabe
National Forest, 1200 Franklin Way,
Sparks, NV 89431.
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Nature of Decision To Be Made

Based on the environmental analysis
in the EIS, the Forest Supervisor will
decide whether or not to continue
grazing on the allotments within the
Great Basin South Project area in
accordance with the standards in the
proposed action or as modified by
additional mitigation measures and
monitoring requirements.

Scoping Process

The Forest Service will mail
information to interested parties. Public
involvement will be ongoing throughout
the analysis process and at certain times
public input will be specifically
requested. There are currently no
scoping meetings planned.

Preliminary Issues

The following are some potential
issues identified through internal Forest
Service scoping based on our experience
with similar projects. The list is not
considered all-inclusive, but should be
viewed as a starting point. We are
asking you to help us further refine the
issues and identify other issues or
concerns relevant to the proposed
project.

¢ Continued livestock grazing has the
potential to adversely affect the health
of riparian vegetation.

¢ Continued livestock grazing has the
potential to adversely affect the health
of rangeland vegetation.

e Continued livestock grazing has the
potential to adversely affect sage grouse
habitat.

Comment Requested

This notice of intent initiates the
scoping process which guides the
development of the environmental
impact statement.

Early Notice of Importance of Public
Participation in Subsequent
Environmental Review: A draft
environmental impact statement will be
prepared for comment. The comment
period on the draft environmental
impact statement will be 45 days from
the date the Environmental Protection
Agency publishes the notice of
availability in the Federal Register.

The Forest Service believes, that at
this early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions
(Vermont Yankee Nuclear Power Corp.
v. NRDC, 435 U.S. 519, 553 [1978]).

Also, environmental objections that
could be raised at the draft
environmental impact statement stage,
but that are not raised until after
completion of the final environmental
impact statement, may be waived or
dismissed by the courts (City of Angoon
v. Hodel, 803 F.2d 1016, 1022 [9th Cir.
1986] and Wisconsin Heritages, Inc. v.
Harris, 490 F. Supp. 1334, 1338 [E.D.
Wis. 1980]). Because of these court
rulings, it is very important that those
interested in this proposed action
participate by the close of the 45 day
comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement, or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.

Comments received, including the
names and addresses of those who
comment, will be considered part of the
public record on this proposal and will
be available for public inspection.
(Authority: 40 CFR 1501.7 and 1508.22;
Forest Service Handbook 1909.15, Section
21)

Dated: May 12, 2005.

Randall M. Sharp,

Natural Resources Staff Officer.

[FR Doc. 05-9878 Filed 5-19-05; 8:45 am)]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

National Urban and Community
Forestry Advisory Council

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The National Urban and
Community Forestry Advisory Council
will meet in Albuquerque, New Mexico,
June 27-29, 2005. The purpose of the
meeting is to discuss emerging issues in
urban and community forestry.

DATES: The meeting will be held June
27-29, 2005.

ADDRESSES: The meeting will be held at
the Hyatt Regency Hotel, 330 Tijeras,
NW., Albuquerque, NM 87102.
Individuals who wish to speak at the
meeting or to propose agenda items
must send their names and proposals to
Suzanne M. del Villar, Executive
Assistant, National Urban and
Community Forestry Advisory Council,
P.O. Box 1003, Sugarloaf, CA 92386—
1003. Individuals may fax their names
and proposed agenda items to (909)
585-9527.

FOR FURTHER INFORMATION CONTACT:
Suzanne M. del Villar, Urban and
Community Forestry Staff, (909) 585—
9268.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. Council
discussion is limited to Forest Service
staff and Council members; however,
persons who wish to bring urban and
community forestry matters to the
attention of the Council may file written
statements with the Council staff before
or after the meeting. Public input
sessions will be provided.

Dated: May 10, 2005.
Robin L. Thompson,

Associate Deputy Chief, State and Private
Forestry.

[FR Doc. 05-10084 Filed 5-19-05; 8:45 am)|]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Trinity County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Trinity County Resource
Advisory Committee (RAC) will meet at
the Trinity County Office of Education
in Weaverville, California, June 13,
2005. The purpose of this meeting is to
discuss proposed projects under Title II
of the Secure Rural Schools and
Community Self-Determination Act of
2000.

DATES: June 13, 2005.

ADDRESSES: Trinity County Office of
Education, 201 Memorial Drive,
Weaverville, California.

FOR FURTHER INFORMATION CONTACT:
Michael R. Odle, Assistant Public
Affairs Officer and RAC Coordinator.
SUPPLEMENTARY INFORMATION: The
meeting is open to the pubic. Public
input sessions will be provided and
individuals will have the opportunity to
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address the Trinity County Resource
Advisory Committee.

Dated: May 16, 2005.
J. Sharon Heywood,
Forest Supervisor.
[FR Doc. 05-10077 Filed 5—19-05; 8:45 am)]
BILLING CODE 3410-11-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions
and Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to and
deletions from procurement list.

SUMMARY: The Committee is proposing
to add to the Procurement List services
to be furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and to
delete products previously furnished by
such agencies.

Comments Must Be Received On Or
Before: June 19, 2005.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia, 22202-3259.
FOR FURTHER INFORMATION OR TO SUBMIT
COMMENTS CONTACT: Sheryl D. Kennerly,
Telephone: (703) 603—-7740, Fax:
(703)603—-0655, or e-mail
SKennerly@jwod.gov.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C
47(a) (2) and 41 CFR 51-2.3. Its purpose
is to provide interested persons an
opportunity to submit comments on the
proposed actions.

Additions

If the Committee approves the
proposed additions, the entities of the
Federal Government identified in this
notice for each product or service will
be required to procure the services
listed below from nonprofit agencies
employing persons who are blind or
have other severe disabilities.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other

than the small organizations that will
furnish the services to the Government.

2. If approved, the action will result
in authorizing small entities to furnish
the services to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the services proposed
for addition to the Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

End of Certification

The following services are proposed
for addition to Procurement List for
production by the nonprofit agencies
listed:

Services

Service Type/Location: Custodial Services
(At the following locations), Desert
Chemical Depot, Utah, Tooele Army
Depot, Tooele, Utah.

NPA: Pioneer Adult Rehabilitation Center
Davis County School District, Clearfield,
Utah.

Contracting Activity: U.S. Army Field
Support Command, Rock Island, Illinois.

Service Type/Location: Custodial Services,
William R. Burke Courthouse, Third
Street and Lufkin Avenue, Lufkin, Texas.

NPA: Burke Center, Inc., Lufkin, Texas.

Contracting Activity: GSA, Public Buildings
Service, Central Area—7PCD, Dallas,
Texas.

Service Type/Location: Document
Destruction, Department of Agriculture,
Farm Service Agency, 6501 Beacon
Drive, Kansas City, Missouri.

NPA: Independence and Blue Springs
Industries, Inc., Independence, Missouri.

Contracting Activity: Department of
Agriculture, Farm Service Agency,
Kansas City, Missouri.

Service Type/Location: Mail Delivery
Services (At the following locations at
Fort Hood, Texas),

11 Army Secure Operating Systems,
Building 22019, 22019 53rd Street,

712 Army Secure Operating Systems,
Building 22020, 22020 53rd Street,

9 Army Secure Operating Systems & 3 WS,
Building 90042, 90042 Clarke Road,

Dormitory, Building 91220, Headquarters
Avenue, Room C104,

III Corps Building, 1001 761st Tank
Battalion Avenue, Fort Hood, Texas.

NPA: Professional Contract Services, Inc.,
Austin, Texas.

Contracting Activity: 2nd Contracting
Squadron/LGC, Barksdale AFB,
Louisiana.

Deletions

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a

substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action may result
in additional reporting, recordkeeping
or other compliance requirements for
small entities.

2. If approved, the action may result
in authorizing small entities to furnish
the products to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products proposed
for deletion from the Procurement List.

End of Certification

The following products are proposed
for deletion from the Procurement List:

Products

Belt, Automobile, Safety NSN: 2540—-00—-894—
1273—Belt, Automobile, Safety
NSN: 2540-00-894—1275—Belt,
Automobile, Safety
NSN: 2540-00-894—1276—Belt,
Automobile, Safety
NSN: 2540-00-894—-1274—Belt,
Automobile, Safety
NPA: Arizona Industries for the Blind,
Phoenix, Arizona.
Contracting Activity: Defense Supply Center
Columbus, Columbus, Ohio.
Tray, Desk
NSN: 7520-00-232-6828—Tray, Desk.
NPA: Opportunity Workshop of Lexington,
Inc., Lexington, Kentucky.
Contracting Activity: GSA/Office Supplies &
Paper Products Acquisition Center New
York, NY.

Sheryl D. Kennerly,
Director, Information Management.

[FR Doc. E5—-2531 Filed 5-19-05; 8:45 am]|
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions and
Deletions

AGENCY: Committee for Purchase From
People Who are Blind or Severely
Disabled.

ACTION: Additions to and Deletions from
Procurement List.

SUMMARY: This action adds to the
Procurement List a product and services
to be furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and
deletes from the Procurement List
services previously furnished by such
agencies.

DATES: Effective Date: June 19, 2005.

ADDRESSES: Commiittee for Purchase
From People Who Are Blind or Severely
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Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION OR TO SUBMIT
COMMENTS CONTACT: Sheryl D. Kennerly,
Telephone: (703) 603—-7740, Fax: (703)
603—0655, or e-mail
SKennerly@jwod.gov.

SUPPLEMENTARY INFORMATION:
Additions

On December 10, 2004, February 4,
and March 25, 2005, the Committee for
Purchase From People Who Are Blind
or Severely Disabled published notice
(69 FR 71777/78, 70 FR 5963, and
15288) of proposed additions to the
Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the products and services and impact of
the additions on the current or most
recent contractors, the Committee has
determined that the products and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4.

The following comments pertain to
Vegetable Oil (Domestic) 10% of USDA
Requirement:

Comments were received from one of
the current contractors for this vegetable
oil. The commenter also provided
comments on an earlier version of this
proposed addition to the Procurement
List, notice of which appeared in the
December 10, 2004 Federal Register (69
FR 71777), and on an earlier
unpublished version of the proposed
addition. The commenter in its most
recent comments asked the Committee
for Purchase From People Who Are
Blind or Severely Disabled to consider
all of these previous comments to the
extent they remain applicable. The
Committee considered these earlier
comments as they were intended, and
reduced or clarified the quantities being
proposed for addition to the
Procurement List at the two stages of the
addition process to which the earlier
comments applied.

The commenter claimed in its most
recent comments that this proposed
addition does not meet the Committee’s
regulatory requirement that a
Procurement List addition create
employment for people with severe
disabilities because the Committee has
not demonstrated that jobs will be
created for people who are not currently
employed, as opposed to additional
hours for the current work force.
However, this claim does not accurately
reflect the Committee’s regulatory
requirement, which appears at 41 CFR

51—2.4(a)(1). This regulation provides
that a proposed addition to the
Procurement List must demonstrate a
potential to generate employment for
people with severe disabilities. The
requirement is stated in this way
because until a nonprofit agency
actually produces a product in response
to Government orders, it is impossible
to know with certainty how much labor
the production will create, to say
nothing of which individuals will
perform the labor. In addition, the
Committee only requires a nonprofit
agency to indicate the quantity of direct
labor estimated to be created, not the
individuals who will provide it or their
current employment status. The
nonprofit agency involved in this
proposed addition has provided that
information concerning the amount of
labor that will be created. The nonprofit
agency also indicated that this labor
includes both new and current
employees.

In both current and earlier comments,
the commenter has taken issue with the
Committee’s practice of adding a
percentage of the U.S. Department of
Agriculture (USDA)’s overall
requirement for vegetable oil for
domestic programs to the Procurement
List. The commenter noted that the
various types and package sizes are
provided by different contractors. As a
result, the commenter claimed, the fact
that the designated nonprofit agency
will be providing the ten percent of the
overall USDA domestic requirement by
providing liquid vegetable oil in one-
gallon bottles will have a larger impact
on contractors providing vegetable oil in
this same manner than the percentage
would seem to indicate. Specifically,
the commenter claimed that this
Procurement List addition represents
about thirteen percent of the
requirement for this oil and package
type, and that it is provided by three
small businesses.

The Committee begins its assessment
of impact on contractors affected by
potential Procurement List additions by
sending a certified letter to each
contractor requesting sales data, and
stating that if the contractor does not
reply, the Committee will consider the
lack of a reply as an indication the
contractor does not consider the impact
of the potential addition to be severe.
For this proposed addition to the
Procurement List, the Committee wrote
to several current contractors, including
the three small businesses identified by
the commenter. Two of these businesses
responded and provided sales data. This
information showed that the value of
the proposed addition represents a very
small percentage of the sales of these

two businesses (less than one percent
each). Even when the impact of earlier
Procurement List additions on one of
the businesses (the commenter), and
that company’s long history as a
supplier of the vegetable oil to USDA is
considered, as provided in the
Committee’s impact assessment
regulation, at 41 CFR 51-2.4(a)(4), the
impact on any of the contractors USDA
identified to the Committee did not rise
to the level which the Committee
considers to constitute severe adverse
impact.

The commenter provided several
scenarios under which it claimed
impact on various suppliers could be
greater, depending on the types of liquid
oil which the designated nonprofit
provided in its one-gallon bottles, and
on possible variations in USDA’s
contract awards for the part of the
domestic vegetable oil not covered by
the Procurement List. However, the
commenter provided no factual support
for these speculations, which involve
actions by USDA which are not within
the Committee’s ability to predict or
control by its addition process.

The commenter also claimed other
impacts on its business, including plant
closures, based on earlier comments
reacting to the initial projected addition,
which was four times the size of the
Procurement List addition the
Committee eventually proposed. The
response from the other small business
to the Committee’s request for sales data
also based its impact claims on this
larger addition plan. The Committee
believes that reduction of the proposed
addition to its current level will prevent
any severe impacts from occurring, as
indicated in the above paragraph on
impact calculation.

Finally, the commenter claimed that
the proposed addition would harm
USDA’s domestic feeding programs, as
the “contracting premium” associated
with the Committee’s program would
limit the amount of food USDA could
provide with its current budget.
However, USDA has informed the
Committee that it supports the proposed
addition to the Procurement List of ten
percent of its requirement for vegetable
oil for domestic programs.

The following material pertains to all
of the items being added to the
Procurement List.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
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other compliance requirements for small
entities other than the small
organizations that will furnish the
product and services to the Government.

2. The action will result in
authorizing small entities to furnish the
product and services to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the product and
services proposed for addition to the
Procurement List.

End of Certification

Accordingly, the following product
and services are added to the
Procurement List:

Product

Vegetable Oil (Domestic) 10% of USDA
Requirement

NSN: 8945—-00-NSH-0002—Vegetable Oil
(Domestic) 10% of USDA Requirement

NPA: Advocacy and Resources Corporation,
Cookeville, Tennessee

Contracting Activity: USDA, Farm Service
Agency, Washington, DC

Services:

Service Type/Location: Custodial Services,
Transportation Security Administration,
Pittsburgh International Airport,
Pittsburgh, Pennsylvania.

NPA: ARC—Allegheny, Pittsburgh,
Pennsylvania.

Contracting Activity: GSA, PBS—Pittsburgh,
Pittsburgh, Pennsylvania.

Service Type/Location: Custodial Services,
Williams Gateway Airport, 6416
Sossamon Road, Mesa, Arizona.

NPA: Goodwill Community Services, Inc.,
Phoenix, Arizona.

Contracting Activity: Department of
Homeland Security, Indianapolis,
Indiana.

Service Type/Location: Dormitory
Management Services, Department of
Homeland Security, Federal Law
Enforcement Training Center (Artesia
Facility), 1300 W. Richey , Building 25,
Artesia, New Mexico.

NPA: Adelante Development Center, Inc.,
Albuquerque, New Mexico.

Contracting Activity: Department of
Homeland Security (FLETC), Artesia,
New Mexico.

Service Type/Location: Janitorial/Custodial,
Department of Homeland Security,
Customs and Border Protection, 700
Maritime Street, Oakland, California.

NPA: The Independent Way, Oakland,
California.

Contracting Activity: Department of
Homeland Security, Indianapolis,
Indiana.

Deletions

On March 25, 2005, the Committee for
Purchase From People Who Are Blind
or Severely Disabled published notice

(70 FR 15288) of proposed deletions to
the Procurement List.

After consideration of the relevant
matter presented, the Committee has
determined that the services listed
below are no longer suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action may result in additional
reporting, recordkeeping or other
compliance requirements for small
entities.

2. The action may result in
authorizing small entities to furnish the
services to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the services deleted
from the Procurement List.

End of Certification

Accordingly, the following services
are deleted from the Procurement List:

Services

Service Type/Location: Janitorial/Custodial,
U.S. Army Reserve Center, New Orleans,
4200 Michaud Boulevard, New Orleans,
Louisiana.

NPA: Goodworks, Inc., New Orleans,
Louisiana.

Contracting Activity: Department of the
Army.

Service Type/Location: Mailroom Operation,
New Orleans Strategic Petroleum
Reserve (SPR) Site, New Orleans,
Louisiana.

NPA: Goodworks, Inc., New Orleans,
Louisiana.

Contracting Activity: DnyMcDermott
Petroleum Operation Company—
Department of Energy.

Sheryl D. Kennerly,
Director, Information Management.

[FR Doc. E5—2542 Filed 5-19-05; 8:45 am]
BILLING CODE 6353-01-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1391]

Grant of Authority for Subzone Status,
Pfizer, Inc. (Pharmaceuticals/Animal
Health Products), Groton, CT

Pursuant to its authority under the
Foreign-Trade Zones Act, of June 18,

1934, as amended (19 U.S.C. 81a—81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, the Foreign-Trade Zones Act

provides for “* * * the establishment

* * * of foreign-trade zones in ports of
entry of the United States, to expedite
and encourage foreign commerce, and
for other purposes,” and authorizes the
Foreign-Trade Zones Board to grant to
qualified corporations the privilege of
establishing foreign-trade zones in or
adjacent to U.S. Customs ports of entry;

Whereas, the Board’s regulations (15
CFR Part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved,
and when the activity results in a
significant public benefit and is in the
public interest;

Whereas, the New London Foreign
Trade Zone Commission, grantee of
Foreign-Trade Zone 208, has made
application to the Board for authority to
establish a special-purpose subzone at
the manufacturing facilities of Pfizer,
Inc., located in Groton, Connecticut
(FTZ Docket 45-2004, filed 10/20/2004);

Whereas, notice inviting public
comment was given in the Federal
Register (69 FR 64434, 10/26/2004);
and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that approval of the application is in the
public interest;

Now, therefore, the Board hereby
grants authority for subzone status for
activity related to pharmaceutical/
animal health products at the
manufacturing facilities of Pfizer, Inc.,
located in Groton, Connecticut (Subzone
208A), at the location described in the
application, and subject to the FTZ Act
and the Board’s regulations, including
§400.28.

Signed at Washington, DG, this 9th day of
May, 2005.

Joseph A. Spetrini,

Acting Assistant Secretary of Commerce for
Import Administration, Alternate Chairman,
Foreign-Trade Zones Board.

ATTEST:

Dennis Puccinelli,

Executive Secretary.

[FR Doc. 05-10030 Filed 5-19-05; 8:45 am)]
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1390]

Expansion of Foreign-Trade Zone 22,
Chicago, IL, Area

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, the Illinois International
Port District, grantee of Foreign-Trade
Zone 22, submitted an application to the
Board for authority to expand FTZ 22 to
include a site (317 acres, Site 6) within
the 371-acre Rock Run Business Park
located in Joliet (Will County), lllinois,
within the Chicago Customs port of
entry (FTZ Docket 32-2004; filed
8/5/04);

Whereas, notice inviting public
comment was given in the Federal
Register (69 FR 48842, 8/11/04), and the
application has been processed
pursuant to the FTZ Act and the Board’s
regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations are satisfied, and
that the proposal is in the public
interest;

Now, therefore, the Board hereby
orders:

The application to expand FTZ 22 is
approved, subject to the Act and the
Board’s regulations, including Section
400.28, and further subject to the
Board’s standard 2,000-acre activation
limit for the overall zone project.

Signed at Washington, DG, this 9th day of
May, 2005.

Joseph A. Spetrini,
Acting Assistant Secretary of Commerce for

Import Administration, Alternate Chairman,
Foreign-Trade Zones Board.

ATTEST:
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 05—-10031 Filed 5—-19-05; 8:45 am)]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1389]

Expansion of Foreign-Trade Zone 154,
Baton Rouge, LA, Area

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u),

the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, the Greater Baton Rouge
Port Commission, grantee of Foreign-
Trade Zone (FTZ) 154, submitted an
application to the Board for authority to
expand FTZ 154 to include a site (120
acres) within the 155-acre St. Martin
Parish Industrial Park located near St.
Martinville, Louisiana (Site 5), adjacent
to the Baton Rouge Customs port of
entry (FTZ Docket 29-2004; filed 7/28/
04); Whereas, notice inviting public
comment was given in the Federal
Register (69 FR 47865, 8/6/04) and the
application has been processed
pursuant to the FTZ Act and the Board’s
regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and addendum
report, and finds that the requirements
of the FTZ Act and Board’s regulations
would be satisfied, and that the
proposal would be in the public
interest;

Now, therefore, the Board hereby
orders:

The application to expand FTZ 154 to
include a site (designated as FTZ 154—
Site 5) is approved, subject to the Act
and the Board’s regulations, including
Section 400.28, and subject to the
conditions and restrictions listed below:

1. The approval for FTZ 154—Site 5
is for an initial period of five years (to
April 30, 2010) subject to extension
upon review.

2. The applicant is required to submit
annually special reports on
developments at FTZ 154—Site 5,
including information relating to
changes in the site status or plans,
changes in ownership, new activity
under zone procedures, and other
relevant information as directed by the
FTZ Board’s Executive Secretary.

3. The site will be subject to special
monitoring visits by the FTZ staff.

4. Activation at the general-purpose
zone project overall is subject to the
Board’s standard 2,000-acre limit.

Signed at Washington, DG, this 9th day of
May, 2005.

Joseph A. Spetrini,

Acting Assistant Secretary of Commerce for
Import Administration, Alternate Chairman,
Foreign-Trade Zones Board.

ATTEST:
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 05-10029 Filed 5—19-05; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 20-2005]

Proposed Foreign-Trade Zone, Fargo,
North Dakota; Application and Pubic
Hearing

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Municipal Airport
Authority of the City of Fargo, North
Dakota, to establish a general-purpose
foreign-trade zone at sites in Fargo,
North Dakota, within and adjacent to
the Fargo, North Dakota, Customs port
of entry. The application was submitted
pursuant to the provisions of the FTZ
Act, as amended, (19 U.S.C. 81a-81u),
and the regulations of the Board (15 CFR
part 400). It was formally filed on May
11, 2005. The applicant is authorized to
make the proposal under Chapter 103,
Section 83 of the North Dakota Century
Code.

The proposed zone wo