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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

7 CFR Part 1435
RIN 0560-AH21

Flexible Marketing Allotments for
Sugar; Correction

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Correcting amendment.

SUMMARY: This document corrects the
final regulations published on
September 13, 2004 that amended the
Sugar Program regulations of the
Commodity Credit Corporation (CCC) by
revising several definitions used in the
program and the sugar marketing
allotment regulations with respect to the
reassignment of processors’ allocation
deficits. A correction is needed to
restore two paragraphs that were
inadvertently removed and add a
clarifying paragraph.

DATES: Effective May 17, 2005.

FOR FURTHER INFORMATION CONTACT:
Barbara Fecso, Dairy and Sweeteners
Analysis, Economic and Policy Analysis
Staff, Farm Service Agency (FSA),
United States Department of Agriculture
(USDA), Stop 0516, 1400 Independence
Ave., SW., Washington, DC 20250-0516.
Telephone: (202) 720-4146; e-mail:
barbara.fecso@usda.gov. Persons with
disabilities who require alternative
means for communication (Braille, large
print, audio tape, etc.) should contact
the USDA Target Center at (202) 720—
2600 (voice and TDD).

SUPPLEMENTARY INFORMATION:
Background

This rule corrects the final regulations
published in the Federal Register on
September 13, 2004 (69 FR 55061—
55063) that amended the sugar
marketing allotment regulations at 7

CFR 1435 with respect to the
reassignment of processors’ marketing
allocations. In the final rule, the
revision to section 1435.309
inadvertently removed paragraphs (c)(3)
and (c)(4). These paragraphs are
restored. The revision to section
1435.309(c) provided that if CCC
determines a sugarcane processor will
be unable to market its full allocation
for the crop year in which an allotment
is in effect, the deficit will be reassigned
by June 1. This correction deletes the
reference to June 1 in section
1435.309(c) and adds a new paragraph
1435.109(d) that clarifies that June 1 is
the date by which the initial estimate of
the deficit will be reassigned and that
later reassignments will be made if CCC
determines after June 1 that a sugarcane
processor will be unable to market its
full allocation for the crop year in which
an allotment is in effect. These
corrections are required for the proper
administration of the program.

List of Subjects in 7 CFR Part 1435

Loan programs—agriculture, Price
support programs, Reporting and record
keeping requirements, and Sugar.

m Accordingly, 7 CFR part 1435 is
corrected as follows:

PART 1435—SUGAR PROGRAM

m 1. The authority citation for part 1435
continues to read as follows:

Authority: 7 U.S.C. 1359aa—1359jj and
7272 et seq.; 15 U.S.C. 714b and 714c.

Subpart D—Flexible Marketing
Allotments for Sugar

m 2. Amend § 1435.309 by:

m a. Revising paragraph (c) introductory
text;

m b. Adding paragraphs (c)(3) and (c)(4);
m c. Redesignating paragraphs (d) and (e)
as paragraphs (e) and (f) respectively;

m d. Removing “(d)(1)” from newly
designated paragraph (e)(2) and adding
“(e)(1)” in its place;

m e. Removing “(d)(1) and (d)(2)” from
newly designated paragraph (e)(3) and
adding “(e)(1) and (e)(2)” in its place;

an
m f. Adding new paragraph (d).

The revisions and additions read as
follows:

§1435.309 Reassignment of deficits.
* * * * *

(c) If CCC determines a sugarcane
processor will be unable to market its

full allocation for the crop year in which
an allotment is in effect, the deficit will

be reassigned as follows:
* * * * *

(3) If the deficit cannot be eliminated
by paragraphs (c)(1) and (c)(2) of this
section, be reassigned to CCC. CCC shall
sell such quantity from inventory unless
CCC determines such sales would have
a significant effect on the sugar price.

(4) If any portion of the deficit
remains after paragraphs (c)(1), (c)(2),
and (c)(3) of this section have been
implemented, be reassigned to imports.

(d) The initial estimate of the
sugarcane deficit will be reassigned by
June 1. CCC will conduct later
reassignments if CCC determines, after
June 1, that a sugarcane processor will

be unable to market its full allocation.
* * * * *

Signed in Washington, DC, on May 6, 2005.
James R. Little,

Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 05-9698 Filed 5-16—05; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21204; Directorate
Identifier 2005-NM—-078-AD; Amendment
39-14087; AD 2005-10-10]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Bombardier Model CL-600-2B19
(Regional Jet Series 100 & 440)
airplanes. This AD requires revising the
Airworthiness Limitations section of the
Instructions for Continued
Airworthiness of the Canadair Regional
Jet Maintenance Requirements Manual
by incorporating new repetitive detailed
inspections of the secondary load path
indicator for the horizontal stabilizer
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trim actuator (HSTA). This AD is
prompted by a report of a potential
failure of the horizontal stabilizer trim
actuator (HSTA) secondary nut in
conjunction with a latent failure of the
HSTA primary load path discovered
during sampling program activities. We
are issuing this AD to detect and correct
latent failure of the primary load path of
the HSTA, which, in conjunction with
a failure of the HSTA secondary nut,
could result in loss of horizontal trim
control and consequent reduced
controllability of the airplane.

DATES: Effective June 1, 2005.

The incorporation by reference of a
certain publication listed in the AD is
approved by the Director of the Federal
Register as of June 1, 2005.

We must receive comments on this
AD by July 18, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD.

e DOT Docket web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this AD, contact Bombardier, Inc.,
Canadair, Aerospace Group, P.O. Box
6087, Station Centreville, Montreal,
Quebec H3C 3G9, Canada.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
21204; the directorate identifier for this
docket is 2006—NM—-078—-AD.

Examining the Docket

You can examine the AD docket on
the Internet at http://www.dms.dot.gov,
or in person at the Docket Management
Facility office between 9 a.m. and 5
p.-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT

street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System (DMS) receives
them.

FOR FURTHER INFORMATION CONTACT:
Daniel Parrillo, Aerospace Engineer,
Systems and Flight Test Branch, ANE-
172, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, suite 410, Westbury, New York
11590; telephone (516) 228-7305; fax
(516) 794-5531.

SUPPLEMENTARY INFORMATION: Transport
Canada Civil Aviation, which is the
airworthiness authority for Canada,
notified the FAA that an unsafe
condition may exist on certain
Bombardier Model CL-600-2B19
(Regional Jet Series 100 & 440)
airplanes. TCCA advises that a potential
for failure of the secondary nut of the
horizontal stabilizer trim actuator
(HSTA), in conjunction with a latent
failure of the HSTA primary load path,
was discovered during HSTA sampling
program activities. Failure of the HSTA
secondary nut, in conjunction with a
latent failure of the HSTA primary load
path, if not corrected, could result in
loss of horizontal trim control and
consequent reduced controllability of
the airplane.

Relevant Service Information

Bombardier has issued Canadair
Regional Jet Temporary Revision 2A-8,
dated December 10, 2003, to the
Canadair Regional Jet Maintenance
Requirements Manual (MRM), CSP A—
053, Appendix A, “Certification
Maintenance Requirements.” This
temporary revision incorporates Task
C27-42-103-01, “Detailed Inspection of
the HSTA Secondary Load Path
Indicator,” into the MRM. TCCA
mandated the temporary revision and
issued Canadian airworthiness directive
CF-2005-04, dated February 14, 2005,
to ensure the continued airworthiness of
these airplanes in Canada.

FAA’s Determination and Requirements
of This AD

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the TCCA has kept the FAA informed of
the situation described above. We have
examined the TCCA’s findings,
evaluated all pertinent information, and
determined that we need to issue an AD
for products of this type design that are

certificated for operation in the United
States.

Therefore, we are issuing this AD to
require revising the Airworthiness
Limitations section of the Instructions
for Continued Airworthiness of the
Canadair Regional Jet MRM by
incorporating new repetitive detailed
inspections of the HSTA secondary load
path indicator. This AD requires
incorporating the actions specified in
the temporary revision described
previously into the Canadair Regional
Jet MRM, except as discussed under
“Difference Between the AD and
Canadian Airworthiness Directive.”

Difference Between the AD and
Canadian Airworthiness Directive

The Canadian airworthiness directive
gives operators credit for previously
accomplished initial inspections of the
HSTA secondary load path indicator
done in accordance with Bombardier
Alert Service Bulletin A601R-27-128,
dated February 17, 2003; or Revision A,
dated April 17, 2003. This AD also gives
operators credit for initial inspections
done before the effective date of this AD
in accordance with Revision B of
Bombardier Alert Service Bulletin
A601R—-27-128, dated March 2, 2005,
which was issued after the Canadian
airworthiness directive was issued. This
difference has been coordinated with
TCCA.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD; therefore, providing notice and
opportunity for public comment before
the AD is issued is impracticable, and
good cause exists to make this AD
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
relevant written data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005-21204; Directorate Identifier
2005-NM-078—-AD’ at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD. We will consider all
comments received by the closing date
and may amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
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information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of our docket web site,
anyone can find and read the comments
in any of our dockets, including the
name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You can review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78), or you can visit
http://dms.dot.gov.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-10-10 Bombardier, Inc. (Formerly
Canadair): Amendment 39-14087.
Docket No. FAA-2005-21204;
Directorate Identifier 2005-NM—-078-AD.

Effective Date
(a) This AD becomes effective June 1, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier Model
CL-600-2B19 (Regional Jet Series 100 & 440)

airplanes, certificated in any category, having
serial numbers 7003 and subsequent.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (j) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued damage tolerance of the affected
structure. The FAA has provided guidance
for this determination in Advisory Circular
(AC) 25-1529.

Unsafe Condition

(d) This AD is prompted by a report of a
potential failure of the horizontal stabilizer
trim actuator (HSTA) secondary nut in
conjunction with a latent failure of the HSTA
primary load path discovered during
sampling program activities. We are issuing
this AD to detect and correct latent failure of
the primary load path of the HSTA, which,
in conjunction with a failure of the HSTA
secondary nut, could result in loss of
horizontal trim control and consequent
reduced controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Revision to the Airworthiness Limitations
(AWL) Section

(f) Within 30 days after the effective date
of this AD: Revise the AWL section of the
Instructions for Continued Airworthiness of
the Canadair Regional Jet Maintenance
Requirements Manual (MRM), CSP A-053,
Appendix A, “Certification Maintenance
Requirements,” by incorporating Task C27—
42-103-01, “Detailed Inspection of the
HSTA Secondary Load Path Indicator” of
Canadair Regional Jet Temporary Revision
2A-8, dated December 10, 2003, into the
AWL section. Thereafter, except as provided
by paragraph (j) of this AD, no alternative
structural inspection intervals may be
approved for this HSTA secondary load path
indicator.

(g) When the information in Canadair
Regional Jet Temporary Revision 2A-8, dated
December 10, 2003, is included in the general
revisions of the MRM, the general revisions
may be inserted into the AWL section of the
Instructions for Continued Airworthiness and
this temporary revision may be removed from
the MRM.

Initial Inspection Phase-In Schedule

(h) Prior to accumulating 5,000 total flight
hours on the HSTA or within 500 flight hours
after the effective date of this AD, whichever
occurs later: Do the initial inspection of the
HSTA secondary load path indicator
according to the task specified in paragraph
(f) of this AD.

Initial Inspections According to Bombardier
Service Bulletin A601R~-27-128

(i) Inspections of the HSTA secondary load
path indicator accomplished before the
effective date of this AD in accordance with
Bombardier Alert Service Bulletin A601R—
27-128, dated February 17, 2003; Revision A,
dated April 17, 2003; or Revision B, dated
March 2, 2005; are acceptable for compliance
with the initial inspection requirement of
paragraph (h) of this AD.

Alternative Methods of Compliance
(AMOCs)

(j) The Manager, New York Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Related Information

(k) Canadian airworthiness directive CF—
2005-04, dated February 14, 2005, also
addresses the subject of this AD.

Material Incorporated by Reference

(1) You must use Canadair Regional Jet
Temporary Revision 2A—-8, dated December
10, 2003, to the Canadair Regional Jet
Maintenance Requirements Manual, CSP A—
053, Appendix A, “Certification Maintenance
Requirements,” to perform the actions that
are required by this AD, unless the AD
specifies otherwise. The Director of the
Federal Register approves the incorporation
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by reference of this document in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51. To
get copies of the service information, contact
Bombardier, Inc., Canadair, Aerospace
Group, P.O. Box 6087, Station Centreville,
Montreal, Quebec H3C 3G9, Canada. To view
the AD docket, go to the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street SW., room P1L—401, Nassif
Building, Washington, DC. To review copies
of the service information, go to the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on May 5,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-9553 Filed 5-16—05; 8:45 am]
BILLING CODE 4910-13-P

windshield wiper assembly for
discrepant conditions, and corrective
actions if necessary. This new AD
requires repetitive detailed inspections
of the left and right wiper arm
assemblies for damage, and corrective/
related investigative actions if
necessary. This AD is prompted by an
additional incident of a windshield
wiper blade separating from the wiper
arm. We are issuing this AD to prevent
separation of a wiper arm from the
airplane, which could result in damage
to the fuselage skin and propeller.
DATES: This AD becomes effective June
21, 2005.

The incorporation by reference of
Saab Service Bulletin 340-30-088,
dated October 7, 2003, listed in the AD,
is approved by the Director of the
Federal Register as of June 21, 2005.

On October 28, 1998 (63 FR 50753,
September 23, 1998), the Director of the
Federal Register approved the

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20596; Directorate
Identifier 2004—-NM-113-AD; Amendment
39-14086; AD 2005-10-09]

RIN 2120-AA64

Airworthiness Directives; Saab Model
SAAB SF340A and SAAB 340B Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

incorporation by reference of Saab
Service Bulletin 340-30-081, dated
November 14, 1997, including
Attachment 1, Revision 1, dated
September 14, 1997.
ADDRESSES: For service information
identified in this AD, contact Saab
Aircraft AB, SAAB Aircraft Product
Support, S-581.88, Linkoping, Sweden.
Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office

(telephone (800) 647—-5227) is located on

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD),
which applies to certain Saab Model
SAAB SF340A and SAAB 340B series
airplanes. That AD currently requires
repetitive detailed inspections of the

the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW., room PL—401,
Washington, DC. This docket number is
FAA-2005-20596; the directorate
identifier for this docket is 2004-NM—
113-AD.

ESTIMATED COSTS

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) with an AD to supersede AD
98-20-11, amendment 39-10778 (63 FR
50755, September 23, 1998). The
existing AD applies to certain Saab
Model SAAB SF340A and SAAB 340B
series airplanes. The proposed AD was
published in the Federal Register on
March 15, 2005 (70 FR 12616), to
continue to require repetitive detailed
inspections of the left and right wiper
arm assemblies for damage, and
corrective/related investigative actions
if necessary. The proposed AD would
also require a detailed inspection of the
left and right wiper arm assemblies for
damage, and corrective/related
investigative actions if necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comment that has been
submitted on the proposed AD. The
commenter supports the proposed AD.

Conclusion

We have carefully reviewed the
available data, including the comment
that has been submitted, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this AD.

Number of
Average
Action r\:\(l)ork labor rate Cost per airplane U.S.reg- Fleet cost
urs er hour istered air-
P planes
Inspection (required by AD 98- 1 $65 | $65, per inspection cycle ............. 170 | $11,050, per inspection cycle.
20-11).
Extended Inspection (new action) 1 $65 | $65, per inspection cycle ............. 170 | $11,050 per inspection cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,

Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,

“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
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safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing amendment 39-10778 (63 FR
50755, September 23, 1998) and by
adding the following new airworthiness
directive (AD):

2005-10-09 Saab Aircraft AB: Amendment

39-14086. Docket No. FAA-2005-20596;
Directorate Identifier 2004-NM-113-AD.

Effective Date

(a) This AD becomes effective June 21,
2005.

Affected ADs

(b) This AD supersedes AD 98-20-11,
amendment 39-10778 (63 FR 50755,
September 23, 1998).

Applicability

(c) This AD applies to Saab Model SAAB
SF340A and SAAB 340B series airplanes,
certificated in any category, as identified in
Saab Service Bulletin 340-30-088, dated
October 7, 2003.

Unsafe Condition

(d) This AD was prompted by an additional
incident of a windshield wiper blade
separating from the wiper arm. We are
issuing this AD to prevent separation of a
wiper arm from the airplane, which could
result in damage to the fuselage skin and
propeller.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Requirements of AD 98-20-11

(f) For Model SAAB SF340A series
airplanes, manufacturer serial number (S/Ns)
004 through 159 inclusive; and Model SAAB
340B series airplanes, manufacturer S/Ns 160
through 399 inclusive: Prior to the
accumulation of 4,000 total flight hours, or
within 3 months after October 28, 1998 (the
effective date of AD 98—20-11), whichever
occurs later, perform a detailed inspection of
the windshield wiper assembly for
discrepancies (corrosion; excessive wear;
missing, loose, or broken parts; improper
alignment; and insecure attachment), in
accordance with Saab Service Bulletin 340—
30-081, dated November 14, 1997, including
Attachment 1, Revision 1, dated September
14, 1997.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

(1) If no discrepancy is detected during the
inspection, repeat the inspection thereafter at
intervals not to exceed 4,000 flight hours
until the inspection required by paragraph (g)
of this AD is accomplished.

(2) If any discrepancy is detected during
any inspection, prior to further flight, replace
the windshield wiper assembly with a new
or serviceable windshield wiper assembly, or
repair in accordance with Saab Service
Bulletin 340-30-081, dated November 14,
1997, including Attachment 1, Revision 1,
dated September 14, 1997. Repeat the
detailed inspection thereafter at intervals not
to exceed 4,000 flight hours, until the
inspection required by paragraph (g) of this
AD is accomplished.

New Requirements of This AD

Detailed Inspection of Wiper Arm Assemblies
(g) For all airplanes: Within 6 months after
the effective date of this AD, do a detailed
inspection of the left and right wiper arm
assemblies for damage and any applicable

corrective/investigative actions, by doing all
of the actions specified in the
Accomplishment Instructions of Saab Service
Bulletin 340-30-088, dated October 7, 2003.
Repeat the inspection thereafter at intervals
not to exceed 800 flight hours.
Accomplishment of this inspection
terminates the repetitive inspections required
by paragraphs (f)(1) and (f)(2) of this AD.

(h) Airplanes on which the inspection
required by paragraph (g) of this AD is done
within the compliance time specified in
paragraph (f) of this AD are not required to
accomplish the inspection required by
paragraph (f) of this AD.

Alternative Methods of Compliance (AMOCs)

(i) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(j) Swedish airworthiness directive 1-193,
dated October 8, 2003, also addresses the
subject of this AD.

Material Incorporated by Reference

(k) You must use Saab Service Bulletin
340-30-081, dated November 14, 1997,
including Attachment 1, Revision 1, dated
September 14, 1997; and Saab Service
Bulletin 340-30-088, dated October 7, 2003;
as applicable; to perform the actions that are
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approves the incorporation by reference of
Saab Service Bulletin 340-30-088, dated
October 7, 2003, in accordance with 5 U.S.C.
552(a) and 1 CFR part 51.

(2) On October 28, 1998 (63 FR 50753), the
Director of the Federal Register approved the
incorporation by reference of Saab Service
Bulletin 340-30-081, dated November 14,
1997, including Attachment 1, Revision 1,
dated September 14, 1997.

(3) To get copies of the service information,
contact Saab Aircraft AB, SAAB Aircraft
Product Support, S-581.88, Link6ping,
Sweden. To view the AD docket, go to the
Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street SW., room PL-401, Nassif Building,
Washington, DC. To review copies of the
service information, contact the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on May 5,
2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-9468 Filed 5-16—05; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20481; Directorate
Identifier 2004—NM-183—-AD; Amendment
39-14085; AD 2005-10-08]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC-8-102, —103, —106, —201,
-202, -301, -311, and -315 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Bombardier Model DHC-8-102, —103,
-106, -201, —202, =301, =311, and —315
airplanes. This AD requires operators to
install torque tube catchers on the
control columns of the flight controls.
This AD is prompted by the discovery
that a single malfunction of the torque
tube could result in both flight control
columns being supported by only one
self-aligning bearing. We are issuing this
AD to prevent the torque tube from
fouling against the underfloor control
cables, which could result in reduced
controllability of the airplane.

DATES: This AD becomes effective June
21, 2005.

The incorporation by reference of a
certain publication listed in the AD is
approved by the Director of the Federal
Register as of June 21, 2005.

ADDRESSES: For service information
identified in this AD, contact
Bombardier, Inc., Bombardier Regional
Aircraft Division, 123 Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW, room PL—401,
Washington, DC. This docket number is
FAA-2005-20481; the directorate
identifier for this docket is 2004—NM—
183—-AD.

FOR FURTHER INFORMATION CONTACT: Ezra
Sasson, Aerospace Engineer, Airframe
and Propulsion Branch, ANE-171, FAA,
New York Aircraft Certification Office,
1600 Stewart Avenue, suite 410,

Westbury, New York 11590; telephone
(516) 228-7320; fax (516) 794-5531.
SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for certain Bombardier Model
DH(C-8-102, -103, —106, —201, —202,
—301, 311, and —315 airplanes. That
action, published in the Federal
Register on March 8, 2005 (70 FR
11168), proposed to require operators to
install torque tube catchers on the
control columns of the flight controls.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comment that has been
submitted on the proposed AD. The
commenter supports the proposed AD.

Conclusion

We have carefully reviewed the
available data, including the comment
that has been submitted, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

This AD will affect about 160
airplanes of U.S. registry. The actions
will take about 9 work hours per
airplane, at an average labor rate of $65
per work hour. Required parts will cost
about $490 per airplane. Based on these
figures, the estimated cost of the AD for
U.S. operators is $172,000, or $1,075 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
We have determined that this AD will

not have federalism implications under
Executive Order 13132. This AD will

not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

2005-10-08 Bombardier, Inc. (Formerly de
Havilland, Inc.): Amendment 39-14085.
Docket No. FAA-2005-20481;
Directorate Identifier 2004-NM-183—-AD.

Effective Date

(a) This AD becomes effective June 21,
2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier Model
DHC-8-102, -103, —106, —201, —202, —301,
—311, and —315 airplanes, serial numbers 003
through 584 inclusive; certificated in any
category.

Unsafe Condition

(d) This AD is prompted by the discovery
that a single malfunction of the torque tube
could result in both flight control columns
being supported by only one self-aligning
bearing. We are issuing this AD to prevent
the torque tube from fouling against the
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underfloor control cables, which could result
in reduced controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Installation

(f) Within 5,000 flight hours after the
effective date of this AD, install control
column torque tube catchers on the control
columns of the flight controls by
incorporating Modsum 8Q101338 in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
8-27-90, dated October 28, 2003.

Alternative Methods of Compliance

(g) The Manager, New York Aircraft
Certification Office, FAA, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

Related Information

(h) Canadian airworthiness directive CF—
2004-08, dated April 20, 2004, also addresses
the subject of this AD.

Material Incorporated by Reference

(i) You must use Bombardier Service
Bulletin 8—27-90, dated October 28, 2003, to
perform the actions that are required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approves the
incorporation by reference of this document
in accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. To get copies of the service
information, contact Bombardier, Inc.,
Bombardier Regional Aircraft Division, 123
Garratt Boulevard, Downsview, Ontario M3K
1Y5, Canada. To view the AD docket, go to
the Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street SW., room PL—401, Nassif Building,
Washington, DC. To review copies of the
service information, contact the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on May 4,
2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-9467 Filed 5-16-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20594; Directorate
Identifier 2004—NM-213-AD; Amendment
39-14084; AD 2005-10-07]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F.28 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Fokker Model F.28 series airplanes. This
AD requires a one-time inspection of the
area underneath the auxiliary power
unit (APU) enclosure to determine if
drain tubes in the area are correctly
installed and to detect damaged wiring,
and corrective action if necessary. This
AD is prompted by a report of a fire
under the APU enclosure. We are
issuing this AD to prevent fuel from
accumulating under the APU enclosure,
which, in the presence of an ignition
source, could result in a fire.

DATES: This AD becomes effective June
21, 2005.

The incorporation by reference of
certain publications listed in the AD is
approved by the Director of the Federal
Register as of June 21, 2005.

ADDRESSES: For service information
identified in this AD, contact Fokker
Services B.V., P.O. Box 231, 2150 AE
Nieuw-Vennep, the Netherlands.
Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW., room PL—401,
Washington, DC. This docket number is
FAA-2005-20594; the directorate
identifier for this docket is 2004—-NM—
213-AD.
FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for all Fokker Model F.28 series
airplanes. That action, published in the
Federal Register on March 15, 2005 (70
FR 12612), proposed to require a one-
time inspection of the area underneath
the auxiliary power unit enclosure to
determine if drain tubes in the area are
correctly installed and to detect
damaged wiring, and corrective action if
necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

This AD will affect about 4 airplanes
of U.S. registry. The required inspection
will take about 1 work hour per
airplane, at an average labor rate of $65
per work hour. Based on these figures,
the estimated cost of the AD for U.S.
operators is $260, or $65 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between

the national government and the States,
or on the distribution of power and
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responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-10-07 Fokker Services B.V.:
Amendment 39-14084. Docket No.
FAA-2005—-20594; Directorate Identifier
2004-NM-213-AD.

Effective Date

(a) This AD becomes effective June 21,
2005.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all Fokker Model

F.28 series airplanes, certificated in any
category.

Unsafe Condition

(d) This AD was prompted by a report of
a fire under the auxiliary power unit (APU)
enclosure. We are issuing this AD to prevent
fuel from accumulating under the APU
enclosure, which, in the presence of an
ignition source, could result in a fire.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections

(f) Within 6 months after the effective date
of this AD, perform a one-time general visual
inspection of the area underneath the APU
enclosure to determine if the left- and right-
hand engine drain tubes and the APU
enclosure drain tube are correctly installed,
and to detect any damage, including, but not
limited to, chafing of the wiring in the area.
Do the inspection in accordance with the
Accomplishment Instructions of Fokker
Service Bulletin SBF100—49-036 (for Fokker
Model F.28 Mark 0070 and 0100 series
airplanes); or F28/49-038 (for all other
Fokker Model F.28 series airplanes); both
dated April 26, 2004; as applicable.

(1) If any drain tube is not correctly
installed: Before further flight, correctly
install the drain tube and remove any fuel
that has accumulated under the APU
enclosure, in accordance with the
Accomplishment Instructions of the
applicable service bulletin.

(2) If any damaged wiring is found: Before
further flight, repair the wiring in accordance
with the Accomplishment Instructions of the
applicable service bulletin.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

Alternative Methods of Compliance
(AMOGs)

(g) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(h) Dutch airworthiness directive 2004—
059, dated April 29, 2004, also addresses the
subject of this AD.

Material Incorporated by Reference

(i) You must use Fokker Service Bulletin
F28/49-038, dated April 26, 2004; or Fokker
Service Bulletin SBF100-49-036 dated April
26, 2004; as applicable; to perform the
actions that are required by this AD; unless
the AD specifies otherwise. The Director of
the Federal Register approves the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. To get copies of
the service information, contact Fokker
Services B.V., P.O. Box 231, 2150 AE Nieuw-
Vennep, the Netherlands. To view the AD
docket, go to the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street SW., room PL—401, Nassif
Building, Washington, DC. To review copies
of the service information, contact the

National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on May 4,
2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-9466 Filed 5—16—05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20293; Directorate
Identifier 2004-SW-34—-AD; Amendment 39—
14091; AD 2005-10-14]

RIN 2120-AA64
Airworthiness Directives; Eurocopter

France Model AS355E, F, F1, F2, and
N Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD)
for the specified Eurocopter France
(ECF) model helicopters. That AD
currently requires replacing certain
main or combiner gearboxes with
airworthy gearboxes. Further
investigation has shown that the main
gearbox is not affected, and this
amendment requires replacing a certain
combiner gearbox with a modified
airworthy gearbox. This amendment is
prompted by a report of a freewheel unit
slipping resulting in an engine
overspeed and shutdown. Also, this
amendment is prompted by the
conclusion of the investigation, which
finds the freewheel slippage is due to
the surface treatment applied to certain
freewheel rollers in the combiner
gearbox. The actions specified by this
AD are intended to prevent an engine
overspeed, an engine shutdown, and
subsequent loss of control of the
helicopter.

DATES: Effective June 21, 2005.
ADDRESSES: Examining the Docket: You
may examine the docket that contains
this AD, any comments, and other
information on the Internet at http://
dms.dot.gov, or at the Docket
Management System (DMS), U.S.
Department of Transportation, 400
Seventh Street SW., Room PL—401, on
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the plaza level of the Nassif Building,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Uday Garadi, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Guidance Group, Fort Worth, Texas
76193-0110, telephone (817) 222-5123,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend 14 CFR part 39 by
superseding AD 2004-01-51,
Amendment 39-13495, Docket No.
2003-SW-56—AD (69 FR 9201, February
27, 2004), for the specified ECF model
helicopters was published in the
Federal Register on February 10, 2005
(70 FR 7059). The action proposed to
require, before further flight, replacing
each combiner gearbox pre-MOD
077212 that has logged 10 hours or less
time-in-service with a combiner gearbox
modified by replacing the free-wheel
rollers.

The Direction Generale De L’Aviation
Civile (DGAC), the airworthiness
authority for France, notified the FAA
that an unsafe condition may exist on
the specified model helicopters. The
DGAC advises of a combiner gearbox
freewheel slippage with resulting engine
shutdown due to overspeed, which
occurred during the single-engine phase
of an acceptance flight at the Eurocopter
works.

ECF has issued Alert Telex No.
63.00.21 R2, dated February 4, 2004 (AT
63.00.21 R2). The Alert Telex describes
the conclusion of the investigation that
the freewheel slippage is due to the
surface treatment applied to freewheel
rollers, pre-MOD 077212. The freewheel
rollers are located in the combiner
gearbox; therefore, the main gearbox has
been eliminated as the cause of this
unsafe condition. The results of the
investigation led ECF to cancel the
cleaning procedure described in Alert
Telex No. 63.00.21 R1, dated December
19, 2003, but to extend the effectivity of
their instructions to all combiner
gearboxes. Also, Alert Telex 63.00.21 R2
specifies modifying the combiner
gearboxes at an approved repair station
by replacing the freewheel rollers and
after that recording the modification on
the Equipment Log Card. The DGAC
classified AT 63.00.21 R2 as mandatory
and issued AD F-2004—-021, dated
March 3, 2004, to ensure the continued
airworthiness of these helicopters in
France.

These helicopter models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of 14 CFR
21.29 and the applicable bilateral
agreement. Pursuant to the applicable
bilateral agreement, the DGAC has kept

the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of these type designs that
are certificated for operation in the
United States.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

The FAA estimates that this AD will
affect 104 helicopters of U.S. registry.
The required actions will take about V2
work hour to determine applicability
and 12 work hours to replace a gearbox
at an average labor rate of $65 per work
hour per helicopter. Required parts will
cost approximately $97,000 per
helicopter. Based on these figures, we
estimate the total cost impact of the AD
on U.S. operators to be $981,180,
assuming 10 gearboxes are replaced.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the DMS to examine the
economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,

“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by
removing Amendment 39-13495 (69 FR
9201, February 27, 2004), and by adding
a new airworthiness directive (AD), to
read as follows:

2005-10-14 Eurocopter France:
Amendment 39-14091 . Docket No.
FAA—-2005-20293; Directorate Identifier
2004-SW-34—AD. Supersedes AD 2004—
01-51, Amendment 39-13495, Docket
No. 2003-SW-56-AD.

Applicability: Model AS355E, F, F1, F2,
and N helicopters with a pre-MOD 077212
combiner gearbox that has 10 or less hours
time-in-service installed, certificated in any
category.

Compliance: Before further flight, unless
accomplished previously.

To prevent an engine overspeed, an engine
shutdown, and subsequent loss of control of
the helicopter, accomplish the following:

(a) Before further flight, replace each pre-
MOD 077212 combiner gearbox with a
combiner gearbox modified by replacing the
freewheel rollers in accordance with MOD
077212.

Note 1: Eurocopter France Alert Telex No.
63.00.21 R2, dated February 4, 2004, pertains
to the subject AD.

(b) Performing paragraph (a) of this AD is
terminating action for the requirements of
this AD.

(c) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Safety Management Group,
FAA, for information about previously
approved alternative methods of compliance.

(d) Special flight permits will not be
issued.
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(e) This amendment becomes effective on
June 21, 2005.

Note 2: The subject of this AD is addressed
in Direction Generale de L’Aviation Civile,
France, AD No. F-2004-021, dated March 3,
2004.

Issued in Fort Worth, Texas, on May 9,
2005.

David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 05-9766 Filed 5—16—05; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1

RIN 3038-AC15

Investment of Customer Funds and
Record of Investments

AGENCY: Commodity Futures Trading
Commission.
ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (“Commission”) is
amending its regulations regarding
investment of customer funds and
related recordkeeping requirements. The
amendments address standards for
investing in instruments with certain
features, requirements for adjustable
rate securities, concentration limits on
reverse repurchase agreements (‘‘reverse
repos”), transactions by futures
commission merchants (“FCMs”) that
are also registered as securities broker-
dealers (“FCM/BDs”), rating standards
and registration requirement for money
market mutual funds (“MMMFs”’), the
auditability standard for investment
records, and certain technical changes.
Among those technical changes is an
amendment to the Commission’s
recordkeeping rules in connection with
repurchase agreements (“repos”) and
proposed transactions by FCM/BDs.
DATES: Effective Date: June 16, 2005.
FOR FURTHER INFORMATION CONTACT:
Phyllis P. Dietz, Special Counsel,
Division of Clearing and Intermediary
Oversight, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Telephone (202) 418-5430.

Table of Contents

1. Background
II. Discussion of the Final Rules
A. Instruments With Certain Features
B. Adjustable Rate Securities
1. Revised Terminology
2. Permitted Benchmarks
3. Supplemental Requirements
C. Reverse Repos—Concentration Limits

D. Transactions by FCM/BDs
E. Rating Standards for MMMF's
F. Registration Requirement for MMMF's
G. Auditability Standard for Investment
Records
H. Additional Technical Amendments
1. Clarifying and Codifying MMMF
Redemption Requirements
(a) Next-day Redemption Requirement
(b) Exceptions to the Next-day Redemption
Requirement
2. Clarifying Rating Standards for
Certificates of Deposit
3. Clarifying Corporate Bonds as Permitted
Investments
4. Clarifying References to Transferred
Securities
. Clarifying Payment and Delivery
Procedures for Reverse Repos and Repos
6. Changing Paragraph (a)(1) ‘“‘Customer
Funds” to “Customer Money”’
7. Gonforming Reference to
“Marketability’”” Requirement
8. Conforming Terminology for
“Derivatives Clearing Organizations”
9. Conforming Terminology for
“Government Sponsored Enterprise”
10. Conforming Terminology for ‘“Futures
Commission Merchant”
11. Clarifying the Meaning of “NRSRO”
II1. Section 4(c)
IV. Related Matters
A. Regulatory Flexibility Act
B. Paperwork Reduction Act
C. Costs and Benefits of the Proposed Rules
Text of Rules

SUPPLEMENTARY INFORMATION:

ol

I. Background

Commission Rule 1.25 (17 CFR 1.25)
sets forth the types of instruments in
which FCMs and derivatives clearing
organizations (“DCOs”) are permitted to
invest customer assets that are required
to be segregated under the Commodity
Exchange Act (“Act”).? Rule 1.25 was
substantially amended in December
2000 to expand the list of permitted
investments beyond the Treasury and
municipal securities that are expressly
permitted by the Act.2 In connection
with that expansion, the Commission
added several provisions intended to
control exposure to credit, liquidity, and
market risks associated with the
additional investments.

On June 30, 2003, the Commission
published for public comment proposed
amendments to two provisions of Rule
1.25, and it further requested comment

1 Section 4d(a)(2) of the Act, 7 U.S.C. 6d(a)(2),
requires segregation of customer funds. It provides,
in relevant part, that customer-deposited “money,
securities, and property shall be separately
accounted for and shall not be commingled with the
funds of [the FCM] or be used to margin or
guarantee the trades or contracts, or to secure or
extend the credit, of any customer or person other
than the one for whom the same are held.”

2 See 65 FR 77993 (Dec. 13, 2000) (publishing
final rules); and 65 FR 82270 (Dec. 28, 2000)
(making technical corrections and accelerating
effective date of final rules from February 12, 2001
to December 28, 2000).

(without proposing specific
amendments) on several other
provisions of the rule.? In February
2004, the Commission adopted final
rule amendments regarding repos with
customer-deposited securities and
modified time-to-maturity requirements
for securities deposited in connection
with certain collateral management
programs of DCOs.4 The Commission
did not, however, take any action on the
other matters raised in its June 30, 2003
release.

On February 3, 2005, the Commission
published for public comment proposed
rule amendments related to the
remaining issues raised in its June 30,
2003 request for comment. The
Commission also solicited comment on
additional proposed amendments to
Rule 1.25 and Rule 1.27, including
certain technical amendments.5

The Commission received comment
letters from the Chicago Mercantile
Exchange (‘‘CME”), Joint Audit
Committee (“JAC”), Futures Industry
Association (“FIA”’), National Futures
Association (“NFA”), and Goodwin
Proctor LLC, on behalf of Federated
Investors, Inc. (‘“Federated”).6 In
general, the comments supported the
Commission’s efforts to expand the list
of permitted investments for customer
funds. In addition, each comment letter
specifically addressed one or more of
the following four topics: instruments
with certain features, permitted
benchmarks for adjustable rate
securities, the auditability standard for
investment records, and elimination of
rating requirements for money market
mutual funds. These comments will be
discussed below in connection with
each topic.

Taking into consideration the
comments received, the Commission
has determined to adopt amendments to
Rule 1.25 and Rule 1.27, as proposed,
with two exceptions. First, the
Commission is modifying its revisions
to Rule 1.25(b)(3)(iv) regarding
permitted benchmarks for adjustable
rate securities.” Second, the
Commission is modifying the language
of the new auditability standard
established under Rule 1.27(a)(8).8

The final rules, discussed in section
II.A. through G. of this release, relate to
standards for investing in instruments
with certain features, permitted

368 FR 38654 (June 30, 2003).

469 FR 6140 (Feb. 10, 2004).

5 The proposed amendments to Rule 1.27 dealt
with issues related to changes in Rule 1.25.

6 These letters are available in the comment file
accompanying the February 3, 2005 release, at
http://www.cftc.gov.

7 See section I1.B.2. of this release.

8 See section II.G. of this release.
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benchmarks for adjustable rate
securities, concentration limits on
reverse repos, permitted transactions
(“in-house transactions”) by FCM/BDs,*
elimination of the rating requirement for
MMMFs, required registration for
MMMF's under Securities and Exchange
Commission (“SEC”) Rule 2a-7, and an
auditability standard for investment
records.

Certain technical amendments to Rule
1.25 and Rule 1.27 are discussed in
Section II.H. of this release. Those
amendments clarify the following: (1)
The next-day redemption requirement
for MMMFs (also codifying previously
published exceptions to that
requirement); (2) the rating standards for
certificates of deposit; (3) the
permissibility of investing in corporate
bonds; (4) the inapplicability of
segregation rules to securities
transferred pursuant to a repo; (5)
payment and delivery procedures for
repos and reverse repos; and (6) the
distinction between investment of
customer money and investment of
customer-deposited securities. The
Commission is also adopting technical
amendments to conform references to
applicable marketability standards,
update and conform the terminology
referring to a DCO, conform the
terminology referring to a government
sponsored enterprise (“GSE”), conform
the terminology referring to an FCM,
and clarify the meaning of the term
“NRSRO.”

II. Discussion of the Final Rules

A. Instruments With Certain Features

As originally adopted in 2000, Rule
1.25(b)(3)(i) expressly prohibited
investment of customer funds in
instruments with any embedded
derivatives. At the request of market
participants, in June 2003, the
Commission requested comment on
whether instruments with certain
features should be permitted,
notwithstanding the general prohibition
of Rule 1.25(b)(3)(i). After considering
the formal comments submitted by the
FIA, as well as additional information
provided during discussions with FIA
representatives, the Commission
proposed to amend Rule 1.25(b)(3)(i) to
permit FCMs and DCOs to invest
customer money in instruments with
certain features, subject to certain
express standards.

Proposed paragraph (b)(3)(i)(A) would
permit an instrument to have a call

9In connection with this amendment, the
Commission is also adopting technical amendments
to Rule 1.27 to clarify the recordkeeping
requirements applicable to repos and in-house
transactions by FCM/BDs.

feature, in whole or in part, at par, on
the principal amount of the instrument
before its stated maturity date. Proposed
paragraph (b)(3)(i)(B) would permit
caps, floors, or collars on the interest
paid pursuant to the terms of an
adjustable rate instrument. Proposed
paragraph (b)(3)(i) would further
provide that the terms of the instrument
must obligate the issuer to fully repay
the principal amount of the instrument
at not less than par value, upon
maturity.

The Commission received three
comment letters discussing these
proposed amendments. In its comment
letter, the CME stated that, as a
clearinghouse, it would have to
determine whether to accept as
performance bond permitted
instruments that “are illiquid or pose
operational or risk management
challenges to the clearing organization,”
listing as possible examples securities
with embedded derivatives, variable
rate securities, auction rate securities,
and reverse repos.19 The CME did not
specifically identify any operational or
risk management challenges presented
by instruments with the two types of
features described in the request for
comment.

In addition, the CME expressed
concern about the ability of certain
FCMs to adequately evaluate and
manage investments in instruments
with embedded derivatives generally,
noting certain ‘““‘complexities associated
with evaluating [such] instruments.”” 11
The CME did not, however, identify any
particular complexities associated with
instruments with the two types of
features described in the request for
comment. The CME also noted that ““if
[it] is to accept instruments with
embedded derivatives or auction rate
securities, CME will continue to
exercise its discretion and judgment to
design a program that accepts and
values these instruments in a manner
that CME believes will ensure the safety
and soundness of the customers and
firms that use our markets.” 12

The JAC agreed with the CME, stating
“‘we share the concern expressed by the
[CME] in its comment letter that certain
FCMs may not have the tools and
systems needed to understand the risks
and implications of the instruments
they will be permitted to invest in.” 13
As with the CME, however, the JAC

10 See letter from Craig S. Donohue, Chief
Executive Officer, CME, dated March 7, 2005
(“CME Letter”) at 2.

1]d,

121d.

13 See letter from Joseph D. Sanguedolce,
Chairman, JAC, dated March 7, 2005 (“JAC Letter”)
at 2.

comments appeared to refer to
instruments with embedded derivatives
generally and did not identify any
particular risks or challenges presented
by instruments with call features or
adjustable rate instruments with caps,
floors, or collars on their interest
payments.

The FIA, in its comment letter,
specifically responded to the CME’s
comment letter. It disagreed with the
CME, stating that “we do not believe
that the instruments authorized under
the proposed rule will pose particular
operational or risk management
challenges.” 14 In support of its view,
the FIA pointed to the Commission’s
requirements for instruments with
embedded derivatives, adding that
“securities with embedded derivatives
often have similar or lower levels of risk
than fixed-rate securities in which
FCMs are currently authorized to invest
under rule 1.25.” 15

With respect to the CME’s concern
that instruments with embedded
derivatives might not be appropriate
investments for all FCMs, the FIA stated
that it did not anticipate that every FCM
would want to take advantage of the
added investment opportunities
provided by the proposed amendments.
The FIA further noted that “FCMs can
obtain the necessary tools and systems
to monitor compliance with rule 1.25
from third party providers and,
therefore, will not necessarily have to
incur the significant costs.” 16

The Commission has carefully
considered the comment letters and has
decided to adopt the amendments as
proposed. The Commission believes that
the final rules establish prudential
standards by limiting the number and
scope of acceptable features to call
features and caps, floors, or collars on
interest paid, as described above. The
limitations imposed by paragraph
(b)(3)(i), in combination with the other
risk-limiting standards imposed by Rule
1.25, create an appropriate framework
for protecting principal and maintaining
an acceptable level of risk. Moreover,
the Commission has not received any
data that suggests that the price
transparency of an instrument is
reduced when it provides for a call
feature or a cap, floor, or collar on
interest paid.

As noted in the Commission’s
discussion of the proposed rules, the
issuer’s right to call an instrument prior
to maturity does not jeopardize the
principal amount, but merely

14 See letter from John M. Damgard, President,
FIA, dated March 7, 2005 (“FIA Letter”) at 3.

15]d.

16 Id. at 4, FN 6.
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accelerates the maturity of the
instrument. Because the issuer of a
callable instrument typically offers a
higher return to investors in return for
the right to call the issue if prevailing
interest rates fall, or for other reasons,

a callable instrument can afford its
holders the opportunity to achieve a
higher yield without exposing
themselves to greater credit risk by
seeking higher yields from other issuers
that may be less creditworthy. Similarly,
instruments with a cap, floor, or collar
on the interest paid do not jeopardize
the principal amount payable at
maturity. The Commission further notes
that the rules require that the terms of
the instrument must obligate the issuer
to fully repay the principal amount of
the instrument at not less than par
value, upon maturity.

The Commission agrees with the CME
that DCOs have a duty to exercise
discretion in determining what forms of
collateral should be accepted at the
clearinghouse level and how that
collateral should be valued. DCOs
perform an important risk management
function and the Commission supports
their efforts to exercise their judgment
in maintaining high standards for risk
management.

The Commission expects that FCMs
will carefully evaluate the
appropriateness of each permitted
investment in terms of its investment
objectives and compliance with the
time-to-maturity, concentration limits,
and other requirements of Rule 1.25.

DSROs also have a role to play in that
they are responsible for seeing that
adequate internal controls, risk
management policies and practices, and
other compliance procedures are
adopted and followed by FCMs. The
Commission considers a DSRO’s
examination of an FCM’s investments of
customer funds to be a critical part of
the supervisory framework and notes
that the Joint Audit Program utilized by
the DSROs in examining member FCMs
contains a module specifically
addressing Rule 1.25 compliance.

The Commission did not receive any
comments on its proposed technical
amendment to expressly prohibit
investing in any instrument that, itself,
constitutes a derivative instrument.
Accordingly, the Commission is
amending paragraph (b)(3)(iii), as
proposed, to provide that “No
instrument may provide payments
linked to a commodity, currency,
reference instrument, index, or
benchmark except as provided in
paragraph (b)(3)(iv) of this section, and
it may not otherwise constitute a
derivative instrument.”

B. Adjustable Rate Securities

Rule 1.25(b)(3)(iv) permits investment
in “variable-rate securities,” provided
that the interest rates thereon correlate
closely and on an unleveraged basis to
a benchmark of either the Federal Funds
target or effective rate, the prime rate,
the three-month Treasury Bill rate, or
the one-month or three-month LIBOR
rate. In its June 30, 2003 release, the
Commission requested comment on
whether the provision on permitted
benchmarks should be amended and, if
so, what the applicable standard should
be.

The FIA submitted a comment letter
recommending that the Commission
expand the list of permitted benchmarks
to include any fixed rate instrument that
is a “permitted investment” under the
rule. The FIA reasoned that, if an FCM
is authorized to purchase a fixed rate
instrument, e.g., a six-month Treasury
bill, and continuously roll that
instrument over, then it should be able
to purchase an instrument benchmarked
to that fixed rate security.

After considering the FIA’s
recommendation, the Commission
proposed several amendments to
paragraph (b)(3)(iv) for the purpose of
refining its regulatory approach to
variable rate securities, as well as
responding specifically to the FIA’s
comment.

1. Revised Terminology

As a preliminary matter, the
Commission proposed to distinguish
between a “floating rate security” and a
“variable rate security.” A floating rate
security, under proposed new paragraph
(b)(3)(iv)(B)(2), would be defined as “a
security, the terms of which provide for
the adjustment of its interest rate
whenever a specified interest rate
changes and that, at any time until the
final maturity of the instrument or the
period remaining until the principal
amount can be recovered through
demand, can reasonably be expected to
have a market value that approximates
its amortized cost.”” A variable rate
security, under proposed new paragraph
(b)(3)(iv)(B)(3), would be defined as “a
security, the terms of which provide for
the adjustment of its interest rate on set
dates (such as the last day of a month
or calendar quarter) and that, upon each
adjustment until the final maturity of
the instrument or the period remaining
until the principal amount can be
recovered through demand, can
reasonably be expected to have a market
value that approximates its amortized
cost.” The term ‘“‘adjustable rate
security” would refer to either or both

of the foregoing, under proposed new
paragraph (b)(3)(iv)(B)(1).

The definitions of floating rate
security and variable rate security are
the same as those contained in SEC Rule
2a—7,17 and their use is consistent with
the Rule 1.25(b)(5) time-to-maturity
provision.1® The introduction of these
terms is intended to clarify, not change,
the meaning of paragraph (b)(3)(iv).

The Commission did not receive any
comments on these proposed changes in
terminology and the Commission is
adopting new paragraphs
(b)(3)(iv)(B)(1), (2) and (3), as proposed.

2. Permitted Benchmarks

As noted above, the FIA
recommended that Rule 1.25(b)(3)(iv) be
amended to provide that permissible
benchmarks can include any fixed rate
instrument that is a “permitted
investment” under the rule. The
Commission agrees that it is appropriate
to afford greater latitude in establishing
benchmarks for permitted investments,
thereby enabling FCMs and DCOs to
more readily respond to changes in the
market. In its February 3, 2005 release,
the Commission proposed new
paragraph (b)(3)(iv)(A)(2) which would
provide that, in addition to the
benchmarks already enumerated in the
rule, floating rate securities could be
benchmarked to rates on any fixed rate
instruments that are “permitted
investments” under Rule 1.25(a). The
Commission did not, however, expand
the list of permitted benchmarks for
variable rate securities.

In its March 2005 comment letter, the
FIA requested that the Commission
expand the list of permitted benchmarks
for all adjustable rate securities, stating
that “we see no reason why the
permitted benchmarks for variable rate
securities cannot be identical to the
expanded list of permitted benchmarks
for floating rate securities.” 19

Similarly, the NFA encouraged the
Commission to expand the permitted
benchmarks for both floating rate and
variable rate securities.2°

The Commission has considered the
practical implications of limiting the
permitted benchmarks as originally
proposed, and it has decided to expand
the list of permitted benchmarks to
include the same reference instruments

17 See Rule 2a—7(a)(13), 17 CFR 270.2a—7(a)(13)
(floating rate security); and SEC Rule 2a-7(a)(29),17
CFR 270.2a-7(a)(29) (variable rate security).

18 Under Rule 1.25(b)(5), the portfolio time-to-
maturity calculation is computed pursuant to SEC
Rule 2a-7.

19 See FIA Letter at 2.

20 See letter from Thomas W. Sexton, III, Vice
President and General Counsel, NFA, dated March
7, 2005 (“NFA Letter”) at 1.
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for both floating rate and variable rate
securities. As a result, the Commission
is adopting a revised paragraph
(b)(3)(iv)(A)(1) to provide that “the
interest payments on variable rate
securities must correlate closely and on
an unleveraged basis to a benchmark of
either the Federal Funds target or
effective rate, the prime rate, the three-
month Treasury Bill rate, the one-month
or three-month LIBOR rate, or the
interest rate of any fixed rate instrument
that is a permitted investment listed in
paragraph (a)(1) of this section.” The
Commission is adopting, as proposed,
new paragraph (b)(3)(iv)(A)(2), which
relates to permitted benchmarks for
floating rate securities.

3. Supplemental Requirements

The Commission proposed to further
amend paragraph (b)(3)(iv) by adding
two supplemental requirements that it
believes are prudent and necessary in
light of the increasing number and
complexity of adjustable rate securities
that could qualify as permitted
investments. Under proposed paragraph
(b)(3)(iv)(A)(3), any benchmark rate
would have to be expressed in the same
currency as the adjustable rate security
referencing it. This eliminates the need
to calculate and account for changes in
applicable currency exchange rates.
Under proposed paragraph
(b)(3)(iv)(A)(4), the periodic coupon
payments could not be a negative
amount. This is designed to prevent
FCMs and DCOs from investing in
instruments that the Commission
believes do not reflect an acceptable
level of risk.

The Commission did not receive any
comments on these proposed new
provisions and they are being adopted,
as proposed.

C. Reverse Repos—Concentration Limits

Rule 1.25(b)(4)(iii) establishes
concentration limits for reverse repos.21
These restrictions, which were adopted
in response to public comment, as
expressed at that time, take into
consideration the identity of both the
issuer of the securities and the
counterparty to the reverse repo.
Consideration as to counterparty was
based on the counterparty having direct
control over which specific securities
would be supplied in a transaction.22

21 As used in this release, the term “‘reverse repo”
means an agreement under which an FCM or DCO
buys a security that is a permitted investment from
a qualified counterparty, with a commitment to
resell that security to the counterparty at a later
date. A “repo” is an agreement under which an
FCM or DCO sells a security to a qualified
counterparty, with a commitment to repurchase that
security at a later date.

22 See 65 FR 77993, 78002 (Dec. 13, 2000).

Given industry experience over the past
several years, however, it has been
brought to the attention of the
Commission that the ability of FCMs
and DCOs to monitor compliance with
this two-prong standard has proven to
be operationally unworkable. As a
result, in June 2003, the Commission
requested comment on market
participants’ experience with the
current provisions relating to reverse
repos and suggestions on how best to
address the risks of these transactions.
In its February 3, 2005 release, the
Commission, responding to an FIA
recommendation, proposed to amend
paragraph (b)(4)(iii) to make reverse
repos subject to the concentration limits
for direct investments under Rule
1.25(b)(4)(i). The Commission did not
receive any comments addressing this
proposed change and it is amending
paragraph (b)(4)(iii), as proposed.

D. Transactions by FCM/BDs

In its letter responding to the
Commission’s June 30, 2003 request for
public comment, the FIA proposed
adding a new provision to Rule 1.25,
which would permit an FCM/BD to
engage in transactions that involve the
exchange of customer money or
customer-deposited securities for
securities that are held by the FCM in
its capacity as a securities broker-dealer
(“in-house transactions’’).23 The FIA
proposed specific requirements for in-
house transactions, many of which were
similar to requirements already
applicable to repos and reverse repos
under Rule 1.25(d). Lehman Brothers
also submitted a comment letter in
support of the FIA’s proposal.

In its February 3, 2005 release, the
Commission proposed to amend Rule
1.25 by adding new paragrahs (a)(3) and
(e) to permit FCM/BDs to engage in in-
house transactions subject to specified
requirements. The authority granted
under paragraph (a)(3) would be subject
to the requirements of paragraph (e),
which incorporates many of the same
restrictions currently imposed on repo
and reverse repo transactions under
paragraph (d).

In considering issues related to the
investment of customer money or
securities by an FCM, the Commission’s
primary interest is in preserving the
integrity of the customer segregated
account. This is important both for
systemic integrity and customer
protection reasons. Not only must there
be sufficient value in the account at all

23 After the submission of its comment letter, the
FIA requested that the Commission also authorize
transactions in which customer-deposited securities
are exchanged for cash.

times, but the quality of investments
must reflect an acceptable level of
credit, market, and liquidity risk. In this
regard, it is important that non-cash
assets can be quickly converted to cash
at a predictable value. As stated in its
February 3, 2005 release, the
Commission believes that the in-house
transactions, which can provide the
economic equivalent of repos and
reverse repos, satisfy these standards.
Moreover, the in-house transactions can
assist an FCM both in achieving greater
capital efficiency and in accomplishing
important risk management goals,
including internal diversification
targets.

The Commission did not receive any
comments addressing the proposed
amendments regarding in-house
transactions, including related technical
amendments. Accordingly, the
Commission is adopting new paragraphs
(a)(3)(), (a)(3)(ii), (a)(3)(iii), and (e), as
proposed, and redesignating existing
paragraph (e) as paragraph (f).

Under paragraph (a)(3)(i), customer
money may be exchanged for securities
that are permitted investments and are
held by an FCM/BD in connection with
its securities broker or dealer activities.
Under paragraph (a)(3)(ii), securities
deposited by customers as margin may
be exchanged for securities that are
permitted investments and are held by
an FCM/BD in connection with its
securities broker or dealer activities.
Under paragraph (a)(3)(iii), securities
deposited by customers as margin may
be exchanged for cash that is held by an
FCM/BD in connection with its
securities broker or dealer activities.

Paragraph (e)(1) requires that the
FCM, in connection with its securities
broker or dealer activities, must own or
have the unqualified right to pledge the
securities that are exchanged for
customer money or securities held in
the customer segregated account. The
securities may be held as part of the
broker-dealer inventory or may have
been deposited with the broker-dealer
by its customers.

Paragraph (e)(2) requires that the
transaction can be reversed within one
business day or upon demand. This is
the same standard that currently applies
to repos and reverse repos under Rule
1.25(d)(5), with the goal of establishing
investment liquidity.

Paragraph (e)(3) incorporates the Rule
1.25(d)(1) requirement that the
securities transferred from and to the
customer segregated account must be
specifically identified by coupon rate,
par amount, market value, maturity
date, and CUSIP or ISIN number.

Paragraph (e)(4) establishes two
general requirements for the types of
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customer-deposited securities that may
be used in the in-house transactions.
Paragraph (e)(4)(i) requires that the
securities be “readily marketable” as
defined in SEC Rule 15¢3-1.24
Paragraph (e)(4)(ii) requires that the
securities not be “‘specifically
identifiable property” as defined in Rule
190.01(kk). These same requirements
apply to customer-deposited securities
used in repos under Rule 1.25(a)(2)(ii).

Paragraph (e)(5) establishes
requirements for securities that will be
transferred to the customer segregated
account as a result of the in-house
transaction, clarifying the treatment of
these securities once they are held in
the customer segregated account.
Paragraph (e)(5)(i) requires that the
securities be priced daily based on the
current mark-to-market value. Paragraph
(e)(5)(ii) provides that the securities will
be subject to the concentration limit
requirements applicable to direct
investments. Paragraph (e)(5)(iii)
provides that the securities transferred
to the customer segregated account must
be held in a safekeeping account with a
bank, a DCO, or the Depository Trust
Company in an account that complies
with the requirements of Rule 1.26.25
Paragraph (e)(5)(iv) incorporates the
Rule 1.25(d)(7) restrictions on the
subsequent use of the securities. It
provides that the securities may not be
used in another similar transaction and
may not otherwise be hypothecated or
pledged, except such securities may be
pledged on behalf of customers at
another FCM or a DCO. It further
specifies requirements for permitted
substitution of securities.

Paragraph (e)(6) sets forth the
payment and delivery procedures for in-
house transactions. Adapted from Rule
1.25(d)(8), the provisions are designed
to ensure that in-house transactions are
carried out in a manner that does not
jeopardize the adequacy of funds held
in the customer segregated account.
Paragraph (e)(6)(i) governs transactions
under paragraph (a)(3)(i), paragraph
(e)(6)(ii) governs transactions under
paragraph (a)(3)(ii), and paragraph
(e)(6)(iii) governs transactions under
paragraph (a)(3)(iii).

2417 CFR 240.15c3-1.

25 Note that the Commission has not included in
this paragraph the FIA’s proposed one-day time-to-
maturity treatment for securities transferred to the
customer segregated account. Although an in-house
transaction could be reversed within one day, the
rule would not require that it be reversed within
that time frame. Effectively, these instruments
would be subject to the same risks associated with
the price sensitivity of direct investments and,
accordingly, should be subject to the same
standards in order to maximize the protection of
principal. Special treatment would undermine the
purpose of the time-to-maturity requirement.

Paragraph (e)(7) provides that the
FCM must maintain all books and
records with respect to the in-house
transactions in accordance with Rules
1.25,1.27,1.31, and 1.36, as well as the
applicable rules and regulations of the
SEC. This clarifies the pre-existing
obligations of the FCM, and it is adapted
from Rule 1.25(d)(10).

Paragraph (e)(8) incorporates the
requirements of Rule 1.25(d)(11). It
provides that an actual transfer of
securities by book entry must be made
consistent with Federal or State
commercial law, as applicable.
Moreover, at all times, securities
transferred to the customer segregated
account are to be reflected as “customer
property.”

Paragraph (e)(9) provides that, for
purposes of Rules 1.25, 1.26, 1.27, 1.28
and 1.29, securities transferred to the
customer segregated account would be
considered to be customer funds until
the money or securities for which they
were exchanged are transferred back to
the customer segregated account. As a
result, in the event of the bankruptcy of
the FCM, any securities transferred to
and held in the customer segregated
account as a result of an in-house
transaction could be immediately
transferred to another FCM. This
provision adapts, in part, the provisions
set forth in Rule 1.25(d)(12).

Paragraph (e)(10) addresses the failure
to return customer-deposited securities
to the customer segregated account.
Adapted from Rule 1.25(a)(2)(ii)(D), it
provides that, in the event the FCM is
unable to return to the customer any
customer-deposited securities used in
an in-house transaction, the FCM must
act promptly to ensure that there is no
resulting direct or indirect cost or
expense to the customer.

The Commission is also adopting, as
proposed, two amendments related to
in-house transactions. First, the
Commission is amending Rule 1.25(b)(4)
by adding a new paragraph (iv) to
provide that, for purposes of
determining compliance with applicable
concentration limits, securities
transferred to a customer segregated
account pursuant to Rule 1.25(a)(3) will
be combined with securities held by the
FCM as direct investments. In adding
this new provision, the Commission is
also redesignating existing paragraphs
(b)(4)(iv) and (v) as (b)(4)(v) and (vi),
respectively.

Second, the Commission is adopting a
technical amendment to Rule 1.27 to
clarify the applicability of
recordkeeping requirements to
securities transferred to and from the
customer custodial account pursuant to
repos and in-house transactions. In this

regard, Rule 1.27 provides that each
FCM that invests customer funds and
each DCO that invests customer funds of
its clearing members’ customers or
option customers must keep a record
showing specified information. Among
the items to be recorded are the amount
of money so invested (paragraph (a)(3))
and the date on which such investments
were liquidated or otherwise disposed
of and the amount of money received of
such disposition, if any (paragraph
(a)(6)). The Commission is amending
those provisions by adding, after the
reference to “amount of money,” the
phrase “or current market value of
securities.” This clarifies that amounts
recorded must include the value of
securities, as well as cash.

E. Rating Standards for MMMFs

Rule 1.25 permits FCMs and DCOs to
invest customer funds in MMMF's,
subject to certain standards set forth in
the rule. Among those standards is the
requirement that MMMF's that are rated
by a nationally recognized statistical
rating organization (“NRSRO’’) must be
rated at the highest rating of the
NRSRO.26 While the rule does not
permit investments in lower rated
MMMFs, it does not prohibit
investments in unrated MMMFs. As a
result, a rated MMMEF that does not have
the highest rating is not acceptable as a
permitted investment, but an unrated
MMMF is acceptable.2?

By letter dated April 8, 2004,
Federated Investors, Inc. (“‘Federated”’)
requested that the Commission
eliminate the rating requirement for
MMMFs.28 Federated expressed the
view that the rating requirement creates
a competitive inequity for lower rated
MMMFs that have yield and portfolio
characteristics similar to the unrated
funds that are commonly used by FCMs
for investment of customer funds.

Recognizing the anomalous situation
created by the rating requirement, and
in light of the risk-limiting standards
imposed by SEC Rule 2a—7 29 as well as
Rule 1.25(c), the Commission proposed
to eliminate the rating requirement.
Federated submitted a comment letter in
which it reiterated its support for the
elimination of the rating requirement

26 See Rule 1.25(b)(2)(1)(E).

27 The Commission notes that a substantial
percentage of customer money invested in MMMFs
is invested in unrated funds.

28 See letter from Melanie L. Fein, Goodwin
Proctor LLP, on behalf of Federated, dated April 8,
2004, available in the comment file accompanying
this rulemaking, at http://www.cftc.gov.

29 As discussed in Section ILF. of this release, the
Commission is amending Rule 1.25(c)(1) to
eliminate the possibility of a fund obtaining an
exemption from the SEC Rule 2a-7 registration
requirement.
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and, among other things, emphasized
the extensive investor protections of
SEC Rule 2a-7 that it believes make the
Commission’s existing rating
requirement for MMMF's unnecessary.3°
In this regard, Federated observed that
SEC Rule 2a-7 imposes strict portfolio
quality, diversification, and maturity
standards, which greatly limit the
possibility of significant deviation
between the share price of a fund and
its per share net asset value.
Additionally, Federated noted that
MMMFs are subject to board oversight
regarding credit quality requirements
and investment procedures. The
Commission did not receive any other
comments on this topic.

Accordingly, in consideration of the
above, the Commission is eliminating
the rating requirement for MMMF's, as
proposed, by adopting two amendments
to Rule 1.25(b)(2)(i). First, it is revising
paragraph (b)(2)(i)(A) to read “U.S.
government securities and money
market mutual funds need not be rated.”
Second, it is eliminating the rating
requirement for MMMFs contained in
paragraph (b)(2)(i)(E).

F. Registration Requirement for MMMFs

Rule 1.25(c)(1) provides that,
generally, an MMMF must be an
investment company that is registered
with the SEC under the Investment
Company Act of 1940 and that holds
itself out to investors as an MMMF in
accordance with SEC Rule 2a-7.
Paragraph (c)(1) further provides that an
MMMF sponsor may petition the
Commission for an exemption from this
requirement, and the Commission may
grant such an exemption if the MMMF
can demonstrate that it will operate in
a manner designed to preserve principal
and to maintain liquidity. The
exemption request must include a
description of how the fund’s structure,
operations and financial reporting are
expected to differ from the requirements
in SEC Rule 2a—-7 and applicable risk-
limiting provisions contained in Rule
1.25. In addition, the MMMF must
specify the information that it would
make available to the Commission on an
on-going basis.

As explained in the February 3, 2005
release, the Commission has received
several informal inquiries regarding
possible exemption requests. In
evaluating these inquiries, Commission
staff have explored alternative standards
that could be used to ascertain whether
an MMMF will operate in a manner
designed to preserve principal and to

30 See letter from Melanie L. Fein, Goodwin
Proctor LLP, on behalf of Federated, dated February
28, 2005.

maintain liquidity and, therefore, could
be exempted. As a result of this
exercise, it has become apparent that
establishing such standards presents
substantial practical and policy issues.

For example, from a practical
standpoint, granting an exemption
would require that the Commission, on
a case-by-case basis, review a particular
MMMEF’s risk-limiting policies and
procedures and determine that,
notwithstanding deviations from the
Rule 2a—7 requirements, those policies
and procedures will operate to preserve
principal and to maintain liquidity.
Moreover, if an exemption were granted,
Commission staff would have to
maintain oversight over the exempt
MMMF to ascertain that it continues to
operate in accordance with the
Commission’s standards. The
Commission believes that it would be
inefficient to devote substantial
resources to the exemption process. In
addition, the Commission is concerned
that this process could produce
inconsistent results and give rise to an
uncertain framework for regulatory
oversight.

From a policy standpoint, the
Commission is concerned that by
granting an exemption, the Commission
may be perceived as expressing a view
about the adequacy of an MMMF’s
overall risk-limiting policies and
procedures and, ultimately, upon the
investment quality of any particular
MMMEF. The Commission does not wish
to provide, or be perceived as providing,
any such assurances to FCMs or DCOs
that might be interested in investing
customer money in an exempt MMMF.

The Commission did not receive any
comments on this proposed action.
Accordingly, the Commission is
amending paragraph (c)(1) to eliminate
the availability of an exemption for
unregistered funds. While this removes
the possibility of adding certain
MMMFs to the pool of qualifying
permitted investments, the Commission
believes that this potential loss will be
mitigated by the availability of
additional MMMF investments as a
result of the Commission’s decision to
eliminate the rating requirement for
MMMFs.31 As a related matter, the
Commission is also adopting a technical
amendment that would delete the
reference to “a fund exempted in
accordance with paragraph (c)(1) of this
section” at the end of paragraph (c)(2).

G. Auditability Standard for Investment
Records

Rule 1.27 sets forth recordkeeping
requirements for FCMs and DCOs in

31 See discussion in Section ILE. of this release.

connection with the investment of
customer funds under Rule 1.25. More
specifically, the rule lists the types of
information that an FCM or DCO must
retain, subject to the further
recordkeeping requirements of Rule
1.31.

The Commission proposed to amend
Rule 1.27 by adding a new provision to
establish an auditability standard for
pricing information related to all
instruments acquired through the
investment of customer funds. Such a
standard is intended to facilitate the
maintenance of reliable and readily
available valuation information that can
be properly audited. This is particularly
important with respect to instruments
for which historical valuation
information may not be retrievable from
third party sources at the time of an
audit.

The Commission proposed to amend
Rule 1.27 by adding a new paragraph
(a)(8), to require FCMs and DCOs to
maintain supporting documentation of
the daily valuation of instruments
acquired through the investment of
customer funds, including the valuation
methodology and third party
information. Such supporting
documentation would have to be
sufficient to enable auditors to verify
information to external sources and
recalculate the valuation for a given
instrument.

Several commenters provided
particularly noteworthy insights on the
issue of auditability standards. While
supporting the adoption of a
comprehensive auditability standard
“given the ever-expanding population of
complex investments which may
become available’ 32 the Joint Audit
Committee noted the importance under
Generally Accepted Auditing Standards
of an auditor’s ability to independently
verify valuation documents from third
parties provided by an FCM. The JAC
also requested guidance regarding the
evaluation of internal models that
certain FCMs may use to value
investments of segregated funds.33
Finally, the JAC also recommended that
the auditability standard impose an
obligation on FCMs and DCOs to
maintain documentation supporting a
particular instrument’s compliance with
all criteria set forth in Rule 1.25 for
permitted investments.34

In its comment letter, the FIA
requested that the Commission, in
adopting the final rules, confirm certain
views expressed by Commission staff in
conversations with FIA representatives.

32 See JAC Letter at 2.
331d. at 1.
34]d. at 2.
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More specifically, the FIA sought
clarification that (a) FCMs could rely on
their custodian banks to provide
valuations for securities that are held in
the customer segregated account, and
daily records of these valuations would
be sufficient to comply with the
auditability standard; (b) if an FCM used
one or more dealers to value certain
securities, the FCM would be required
to maintain a record of the dealers used
and the prices provided; and (c) if an
FCM used internal models to value
certain securities, the FCM would be
required to maintain a daily record of
the prices obtained from such models
and, separately, be prepared to explain
the models when subject to audit.35

The NFA similarly encouraged the
Commission “to clarify the proposal’s
recordkeeping obligations for FCMs to
the extent that the valuation of the
investments is performed by custodial
banks, dealers and an FCM’s internal
models.” 36

The proposed auditability standard
was stated in broad terms to provide
flexibility to FCMs and DSROs in
establishing verification procedures for
the valuation of instruments,
particularly those for which historical
valuation information may not be
readily available from third party
sources at the time of an audit. The
Commission declined to propose
prescriptive rules based on its belief that
the broader standard would afford
auditors greater latitude in determining
what would be “sufficient” for their
purposes. The auditability standard is
not intended to be a substitute for
properly designed and executed internal
controls or proper oversight thereof by
an FCM’s DSRO. Rather, it is envisioned
as a meaningful addition to the matrix
of safeguards that are designed to
minimize credit, liquidity and market
risk in connection with investments of
customer funds.

The Commission has decided to adopt
the proposed auditability standard with
revised language that is intended to
clarify the Commission’s intent.
Accordingly, the Commission will add
language to refer to “readily available”
documentation to emphasize that the
documentation must be made available
to the auditor in a timely and
convenient manner. The standard will
provide that “[s]uch supporting
documentation must be sufficient to
enable auditors to verify the valuations
and the accuracy of any information
from external sources used in those
valuations.”

35 FIA Letter at 2-3.
36 NFA Letter at 1.

In response to the requests of the FIA
and NFA, the Commission confirms
that: (a) FCMs may rely on their
custodian banks to provide valuations
for securities that are held in the
customer segregated account, and daily
records of these valuations will be
sufficient to comply with the
auditability standard; (b) if an FCM uses
one or more dealers to value certain
securities, the FCM must maintain a
record of the dealers used and the prices
provided; and (c) if an FCM uses
internal models to value certain
securities, the FCM must maintain a
daily record of the prices obtained from
such models and, separately, be
prepared to explain such models, inputs
and assumptions thereto, and internal
controls thereover.

The Commission acknowledges the
JAC’s suggestion that the Commission
impose a separate obligation on FCMs
and DCOs to maintain documentation
that would affirmatively demonstrate
the compliance of any investment with
the various criteria of Rule 1.25, and it
will consider whether to solicit public
comment on this issue.

H. Additional Technical Amendments

1. Clarifying and Codifying MMMF
Redemption Requirements

The Commission permits FCMs and
DCOs to invest customer money in
MMMFs in accordance with the
standards set forth in Rule 1.25(c).
Among those standards is the
requirement that the MMMF be able to
redeem the interest of the FCM or DCO
by the business day following a
redemption request. The Commission
proposed to amend paragraph (c)(5) to
clarify that the MMMF must be legally
obligated to redeem the interest and
make payment in satisfaction thereof by
the business day following the
redemption request. In addition, the
Commission proposed a further
amendment to codify previously
articulated exceptions to the next-day
redemption requirement.

(a) Next-Day Redemption Requirement

In response to inquires from
participants in the futures and mutual
fund industries, the Commission
proposed to amend paragraph (c)(5) to
clarify that next-day redemption and
payment is mandatory. To effect this,
the Commission proposed to eliminate
the language requiring that the MMMF
“must be able to redeem an interest by
the next business day following a
redemption request” and to substitute in
its place a provision that requires the
fund to “be legally obligated to redeem
an interest and make payment in

satisfaction thereof by the business day
following a redemption request.” The
revised language unambiguously
establishes the mandatory nature of the
redemption obligation and also clarifies
the distinction between redemption
(valuation) of MMMF interests and
actual payment for those redeemed
interests. Thus, the next-day redemption
requirement is not met even if an
MMMF, as a matter of practice, offers
same-day or next-day redemption, if
there is no binding obligation to do so.

The second provision of paragraph
(c)(5) suggests two ways in which an
FCM or DCO may demonstrate
compliance with the next-day
redemption requirement, i.e., an
appropriate provision in the fund’s
offering memorandum or a separate side
agreement between the fund and the
FCM or DCO. In view of the revised
articulation of the next-day redemption
requirement, the Commission
determined that it is not necessary to
specify ways in which an FCM or DCO
can demonstrate that the requirement
has been met. The Commission
therefore proposed to eliminate the
second provision and to substitute in its
place a provision that requires the FCM
or DCO to retain documentation
demonstrating compliance with the
next-day redemption requirement. Such
documentation can then be produced
for audit purposes.

The Commission did not receive any
comments on these changes and it is
amending paragraph (c)(5), as proposed.
This includes the redesignation of
existing paragraph (c)(5), as amended, as
paragraph (c)(5)(i).

(b) Exceptions to the Next-Day
Redemption Requirement

In response to an inquiry from the
Board of Trade Clearing Corporation in
2001, the Commission’s Division of
Trading and Markets issued a letter
stating that it would raise no issue in
connection with MMMFs that provide
for certain exceptions to the practice of
next-day redemption.37

The letter specifically identified
circumstances in which next-day
redemption could be excused: (1) Non-
routine closure of the Fedwire or
applicable Federal Reserve Banks; (2)
non-routine closure of the New York
Stock Exchange or general market
conditions leading to a broad restriction
of trading on the New York Stock
Exchange, i.e., a restriction of trading
due to market-wide events; or (3)
declaration of a market emergency by

37 See CFTC Staff Letter No. 01-31, [2000-2002
Transfer Binder] Comm. Fut. L. Rep. (CCH) {28,521
(Apr. 2, 2001).
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the SEC. The letter also included a
catch-all provision that included
emergency conditions set forth in
Section 22(e) of the Investment
Company Act of 1940.38

The Commission proposed to codify
these exceptions in new paragraph
(c)(5)(ii). The Commission recognizes
that there is some overlap between the
enumerated exceptions and those
contained in Section 22(e), but it
believes that this is appropriate given
the need to provide for all relevant
circumstances.

The Commission did not receive any
comments on this issue and it is
adopting paragraph (c)(5)(ii), as
proposed.

2. Clarifying Rating Standards for
Certificates of Deposit

Rule 1.25(b)(2)(i)(B) provides that
“[m]unicipal securities, government
sponsored agency securities, certificates
of deposit, commercial paper, and
corporate notes, except notes that are
asset-backed, must have the highest
short-term rating of an NRSRO or one of
the two highest long-term ratings of an
NRSRO.” The Commission notes that
certificates of deposit, unlike the other
instruments listed in that paragraph, are
not directly rated by an NRSRO.

Because NRSRO ratings reflect the
financial strength of the issuer of an
instrument, they offer a useful standard,
among others, for determining whether
an instrument can be a permitted
investment for customer money.
Although certificates of deposit are not
rated by NRSROs, it is possible to apply
a rating standard by using, as a proxy,
the ratings of other instruments issued
by the issuers of certificates of deposit.
For example, the Commission has
previously taken this approach in
establishing standards for foreign
depository institutions that may hold
customer funds. In this regard, Rule
1.49(d)(3)(i) provides that, in order to
hold customer funds, a bank or trust
company located outside the United
States must satisfy either of the
following requirements: (1) it must have
in excess of $1 billion of regulatory
capital; or (2) the bank or trust
company’s commercial paper or long-
term debt instrument, or if the
institution is part of a holding company
system, its holding company’s
commercial paper or long-term debt
instrument, must be rated in one of the
two highest rating categories by at least
one NRSRO.

Consistent with this approach, the
Commission believes that it is
appropriate to use, as a proxy for a

3815 U.S.C. 80a—22(e).

certificate of deposit rating, NRSRO
ratings for the commercial paper or
long-term debt instrument of the issuer
of the certificate of deposit or such
issuer’s parent holding company.
Accordingly, the Commission proposed
to delete the reference to certificates of
deposit in paragraph (b)(2)(i)(B) of Rule
1.25 and revise paragraph (b)(2)(i)(E) to
apply the same standard contained in
paragraph (b)(2)(i)(B) to the commercial
paper or long-term debt instrument
issued by the certificate of deposit
issuer or its holding company.

The Commission did not receive any
comments on this issue. Accordingly, it
is amending paragraph (b)(2)(i)(B) and
adding new paragraph (E), as
proposed.3?

3. Clarifying Corporate Bonds as
Permitted Investments

Paragraph (a)(vi) currently uses the
term ‘“‘corporate note,” which may be
interpreted by some market participants
to mean obligations whose original term
to maturity does not exceed five years
or perhaps ten years. The Commission
proposed to clarify that this terminology
should not be read to limit the duration
of an instrument. It therefore proposed
to amend paragraphs (a)(1)(vi),
(b)(2)(1)(B) and (C), and (b)(4)(1)(C) to
use the term “corporate notes or bonds.”
Rather than constrain the types of
permitted investments on the basis of
their original term to maturity, the
Commission has addressed the issue of
the greater price sensitivity of longer-
term and fixed rate instruments to
changes in prevailing interest rates by
adopting the portfolio time-to-maturity
requirements of paragraph (b)(5); thus, it
is the remaining term to maturity that is
relevant.

The Commission did not receive any
comments on this issue and it is
amending paragraphs (a)(1)(vi),
(b)(2)(1)(B) and (C), and (b)(4)(1)(C), as
proposed.

4. Clarifying References to Transferred
Securities

Rule 1.25(a)(2) permits FCMs and
DCOs to enter into repos using
customer-deposited securities and
securities that are permitted
investments purchased with customer
money. Such transactions are subject to
the provisions of paragraph (d) of Rule
1.25. Among those provisions is
paragraph (d)(6), which requires that the
““securities transferred under the
agreement”’ must be held in a
safekeeping account with a bank, a

39 Paragraph (b)(2)(i)(E) formerly set forth the
rating requirement for MMMFs. See discussion in
Section ILE. of this release.

DCO, or the Depository Trust Company
in an account that complies with the
requirements of Rule 1.26.

The Commission has been asked
whether the reference to ““securities
transferred under the agreement” is
intended to include not only in-coming
securities, but out-going securities as
well. Such an interpretation would
mean that any out-going securities, in
addition to any in-coming cash, would
have to be held in a customer segregated
account in accordance with Rule 1.26.40
This is not the intended outcome, and
the Commission therefore proposed to
amend paragraph (d)(6) to clarify that
Rule 1.26 applies only to securities
transferred to (not from) an FCM or
DCO.#1

The Commission also proposed
technical amendments to paragraphs
(d)(3) and (d)(11) to similarly clarify that
the securities referred to in those
provisions are securities transferred to
(not from) the customer segregated
custodial account of an FCM or DCO.

The Commission did not receive any
comments on this issue and it is
amending paragraphs (d)(3), (d)(6), and
(d)(11), as proposed.

5. Clarifying Payment and Delivery
Procedures for Reverse Repos and Repos

The Commission proposed to amend
paragraph (d)(8) to clarify payment and
delivery procedures for reverse repos
and repos. Paragraph (d)(8) provides
that the “transfer of securities” must be
made on a delivery versus payment
basis in immediately available funds.
The Commission proposed to amend
this provision to clarify that the delivery
versus payment requirement applies to
the transfer of securities to (not from)
the customer segregated custodial
account, as would be the case in a
reverse repo. The Commission further
proposed to add a sentence clarifying
that the transfer of funds to the
customer segregated cash account, as
would be the case in a repo, must be
made on a payment versus delivery
basis.

40Rule 1.26 addresses the treatment of
instruments purchased with customer funds, but
does not address the treatment of cash received by
an FCM or DCO pursuant to a repo. The
Commission believes that it is not necessary to
specify in Rule 1.26 that cash acquired in exchange
for securities under a repo must be held in a
customer segregated cash account because this
requirement is clear from the language of Section
4d(a)(2) of the Act.

41 The Commission notes that with respect to the
in-house transactions discussed in Section IL.D. of
this release, proposed Rule 1.25(e)(5)(iii)
specifically provides that securities transferred to
the customer segregated account as a result of the
transaction must be held in a safekeeping account
with a bank, a DCO, or the Depository Trust
Company in an account that complies with the
requirements of Rule 1.26.
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The Commission did not receive any
comments on this issue and it is
amending paragraph (d)(8), as proposed.

6. Changing Paragraph (a)(1) ‘“Customer
Funds” to “Customer Money”

Rule 1.25(a)(1) authorizes FCMs and
DCOs to invest “customer funds” in
enumerated permitted investments.
Paragraph (a)(1) uses the term
“customer funds” to describe customer
money deposited with an FCM or a DCO
to margin futures or options positions.
Because the term ““‘customer funds” is
otherwise defined in Rule 1.3(gg) to
include more than customer money, the
Commission proposed to amend
paragraph (a)(1) to substitute the term
“customer money”’ for the term
“customer funds.”

The word “money” is used in Section
4d(a)(2) of the Act with reference to
permitted investments, and the term
“customer money’’ was originally used
in Rule 1.25. The term was changed to
“customer funds” in 1968 when the
Commission’s predecessor agency, the
Commodity Exchange Authority,
adopted revisions to conform the rule to
amendments to Section 4d of the Act.42
No explanation was given for the change
in terminology.

Subsequently, in 1981, the
Commission adopted a definition of
“customer funds” in Rule 1.3(gg), when
it adopted rules related to futures
options.43 That term encompasses more
than money, and includes securities and
other property belonging to the
customer.

Substituting the term “customer
money” for the term “customer funds”
in paragraph (a)(1) conforms the
language of that paragraph to the
language of Section 4d(a)(2) of the Act
and clarifies the meaning of the term in
relation to other provisions of Rule 1.25.
The need for this proposed change in
terminology arises in the context of
distinguishing between customer money
and customer-deposited securities,
which are the subject of Rule
1.25(a)(2)(ii) (repos with customer-
deposited securities) and new Rule
1.25(a)(3)(ii) and (iii) (in-house
transactions with customer-deposited
securities).

The Commission did not receive any
comments on this issue and it is
amending paragraph (a)(1), as proposed.
7. Conforming Reference to
“Marketability” Requirement

Rule 1.25(a)(2)(ii), which permits
FCMs and DCOs to sell customer-
deposited securities pursuant to repos,

4233 FR 14455 (Sept. 26, 1968).
4346 FR 33312 (June 29, 1981).

sets forth various requirements for such
transactions. Among them is the
requirement, under paragraph
(a)(2)(ii)(A), that securities subject to
repurchase must meet the marketability
requirement contained in paragraph
(b)(1) of Rule 1.25. Paragraph (b)(1), in
turn, cross-references the marketability
requirement contained in SEC Rule
15c3—1. For purposes of clarity, the
Commission proposed to amend Rule
1.25(a)(2)(ii)(A) to eliminate the cross-
reference to paragraph (b)(1) and
substitute that paragraph’s direct cross-
reference to SEC Rule 15¢3-1.

The Commission did not receive any
comments on this issue and it is
amending paragraph (a)(2)(ii)(A), as
proposed.

8. Conforming Terminology for
“Derivatives Clearing Organizations”

Rule 1.25 uses the term “clearing
organization” to describe an entity that
performs clearing functions. The Act, as
amended by the Commodity Futures
Modernization Act of 2000,%4 now
provides that a clearing organization for
a contract market must register as a
“derivatives clearing organization” and
must comply with core principles set
forth in the statute.*> The Commission
proposed technical amendments to Rule
1.25 to change the term “clearing
organization” to “derivatives clearing
organization.” This conforms the
language of Rule 1.25 to the language of
the Act, more accurately reflecting the
current statutory framework.

As an additional matter, in
connection with its proposed technical
amendments to Rule 1.27,46 the
Commission also proposed to change
the term “‘clearing organization” to
“derivatives clearing organization” in
that rule.

The Commission did not receive any
comments on this issue and it is
amending Rule 1.25 and Rule 1.27, as
proposed.

9. Conforming Terminology for
“Government Sponsored Enterprise”

The Commission also proposed a
technical amendment to Rule 1.25 to
change terminology referring to
government sponsored ‘“‘agency’’
securities to government sponsored
“enterprise” securities. This would
conform the language in the rule to the
terminology commonly used in the
marketplace. This change would be

44 Appendix E of Pub. L. 106-554, 114 Stat. 2763
(2000).

45 See Section 5b of the Act, 7 U.S.C. 7a—1. See
also Section 1a(9) of the Act, 7 U.S.C. 1a(9)
(defining the term “derivatives clearing
organization”).

46 See Section ILD. of this release.

reflected in the list of permitted
investments (paragraph (a)(1)(iii)), the
rating requirements (paragraph
(b)(2)(1)(B)), and the concentration limits
(paragraph (b)(4)(i)(B)).

The Commission did not receive any
comments on this issue and it is
amending paragraphs (a)(1)(iii),
(b)(2)(1)(B), and (b)(4)(i)(B), as proposed.

10. Conforming Terminology for
“Futures Commission Merchant”

The Commission proposed a technical
amendment to Rule 1.25 to substitute
the term “futures commission
merchant” for the abbreviation, “FCM,”
as used in paragraph (c)(3). This would
provide conformity in the use of the
term futures commission merchant
throughout the rule.

The Commission did not receive any
comments on this issue and it is
amending paragraph (c)(3), as proposed.

11. Clarifying the Meaning of “NRSRO”

Rule 1.25(b)(2) sets forth the rating
requirements for permitted investments.
The rule refers to ratings by an
“NRSRO,” the abbreviation for a
“nationally recognized statistical rating
organization.” The Commission
proposed to amend paragraph (b)(2)(i) to
formally set forth the abbreviation as a
defined term and to cross-reference the
definition of that term contained in SEC
Rule 2a-7.

Since the Commission issued its
proposed technical amendment, the SEC
published for public comment a
proposed new rule defining the term
“nationally recognized statistical rating
organization.””47 The Commission
continues to believe that it is
appropriate to utilize the definition that
is the industry standard, as articulated
or otherwise applied by the SEC.
Accordingly, the Commission will
continue to cross-reference the SEC’s
usage. However, the text of paragraph
(b)(2)(i) will be modified to
accommodate future changes in SEC
rule text or applicable statutes. Thus,
the language will provide that
“[ilnstruments that are required to be
rated by this section must be rated by a
nationally recognized statistical rating
organization (NRSRO), as that term is
defined in Securities and Exchange
Commission rules or regulations, or in
any applicable statute.”

The Commission did not receive any
comments on this issue and it is
amending paragraph (b)(2)(i), as
described above.

47 See 70 FR 21306 (Apr. 25, 2005) (proposing
new SEC Rule 3b-10, 17 CFR 240.3b-10).
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II1. Section 4(c)

Section 4(c) of the Act 48 provides
that, in order to promote responsible
economic or financial innovation and
fair competition, the Commission, by
rule, regulation or order, after notice
and opportunity for hearing, may
exempt any agreement, contract, or
transaction, or class thereof, that is
otherwise subject to Section 4(a) of the
Act, including any person or class of
persons offering, entering into,
rendering advice or rendering other
services with respect to, the agreement,
contract, or transaction, from the
contract market designation requirement
of Section 4(a) of the Act, or any other
provision of the Act other than Section
2(a)(1)(C)(ii) or (D), if the Commission
determines that the exemption would be
consistent with the public interest.

The final rules are promulgated under
Section 4d(a)(2) of the Act,49 which
governs investment of customer funds.
Section 4d(a)(2) provides that customer
money may be invested in obligations of
the United States, in general obligations
of any State or of any political
subdivision thereof, and in obligations
fully guaranteed as to principal and
interest by the United States. It further
provides that such investments must be
made in accordance with such rules and
regulations and subject to such
conditions as the Commission may
prescribe.

The Commission is expanding the
range of instruments in which FCMs
may invest customer funds beyond
those listed in Section 4d(a)(2) of the
Act (i.e., securities with embedded
derivatives and MMMFs rated below the
highest rating of an NRSRQO), to enhance
the yield available to FCMs, DCOs, and
their customers without compromising
the safety of customer funds. These
rules should enable FCMs and DCOs to
remain competitive globally and
domestically, while maintaining
safeguards against systemic risk.

The Commission did not receive any
comments on the 4(c) exemption
discussion in its February 3, 2005
release. Accordingly, in light of the
foregoing, the Commission finds that the
adoption of final rules that expand the
scope of permitted investments of
customer funds will promote
responsible economic and financial
innovation and fair competition, and is
consistent with the “public interest,” as
that term is used in Section 4(c) of the
Act.

487 U.S.C. 6(c).
497 U.S.C. 6d(a)(2).

IV. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”) 50 requires federal agencies, in
promulgating rules, to consider the
impact of those rules on small
businesses. The rule amendments
adopted herein will affect FCMs and
DCOs. The Commission has previously
established certain definitions of “small
entities” to be used by the Commission
in evaluating the impact of its rules on
small entities in accordance with the
RFA.51 The Commission has previously
determined that registered FCMs 52 and
DCOs 53 are not small entities for the
purpose of the RFA. The Commission
did not receive any comments on the
Regulatory Flexibility Act in relation to
the proposed rulemaking.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(“PRA”) imposes certain requirements
on federal agencies (including the
Commission) in connection with their
conducting or sponsoring any collection
of information as defined by the PRA.
The final rules do not require a new
collection of information on the part of
any entities subject to them.
Accordingly, for purposes of the PRA,
the Commission certified that the
proposed rules did not impose any new
reporting or recordkeeping
requirements.

C. Costs and Benefits of the Proposed
Rules

Section 15(a) of the Act requires that
the Commission, before promulgating a
regulation under the Act or issuing an
order, consider the costs and benefits of
its action. By its terms, Section 15(a)
does not require the Commission to
quantify the costs and benefits of a new
rule or determine whether the benefits
of the rule outweigh its costs. Rather,
Section 15(a) simply requires the
Commission to “consider the costs and
benefits” of its action.

Section 15(a) further specifies that
costs and benefits shall be evaluated in
light of the following considerations: (1)
Protection of market participants and
the public; (2) efficiency,
competitiveness, and financial integrity
of futures markets; (3) price discovery;
(4) sound risk management practices;
and (5) other public interest
considerations. Accordingly, the
Commission could, in its discretion,
give greater weight to any one of the five

505 U.S.C. 601 et seq.

5147 FR 18618 (Apr. 30, 1982).

52]d. at 18619.

5366 FR 45604, 45609 (Aug. 29, 2001).

considerations and could, in its
discretion, determine that,
notwithstanding its costs, a particular
rule was necessary or appropriate to
protect the public interest or to
effectuate any of the provisions or to
accomplish any of the purposes of the
Act.

The Commission has evaluated the
costs and benefits of the final rules in
light of the specific considerations
identified in Section 15(a) of the Act, as
follows:

1. Protection of market participants
and the public. The final rules facilitate
greater capital efficiency for FCMs and
DCOs, while protecting customers by
establishing prudent standards for
investment of customer funds. Several
of the rule amendments narrow and
refine earlier standards based on
industry and Commission experience
since the December 2000 rulemaking in
which Rule 1.25 was substantially
revised and expanded. In this regard, for
example, the amendments relating to
the mandatory registration requirement
for MMMF's and auditability standard
for investment records establish stricter
standards. Similarly, amendments that
expand investment opportunities for
FCMs and DCOs, such as those
permitting investment in instruments
with embedded derivatives, carefully
circumscribe the activity in order to
protect the customer segregated account.

2. Efficiency, competitiveness, and
financial integrity of futures markets.
The final rules will facilitate greater
efficiency and competitiveness for
FCMs and DCOs, but they will not affect
the efficiency and competitiveness of
futures markets. The amendments will
not affect the financial integrity of
futures markets.

3. Price discovery. The amendments
will not affect price discovery.

4. Sound risk management practices.
The final rules impose sound risk
management practices upon FCMs and
DCOs that invest customer funds under
the rules. They balance the need for
investment flexibility with the need to
preserve customer funds. For example,
while permitting FCM/BDs to engage in
in-house transactions, the Commission
sets forth specific requirements for such
transactions. These include standards
relating to the type of securities that
may be transferred to the customer
segregated account, treatment of those
securities when held in the account, and
procedures for effecting transactions.
Such requirements are designed to
ensure that at no time will in-house
transactions cause the customer
segregated account to fall below a
sufficient level. Certain other
amendments, such as the registration



28200

Federal Register/Vol.

70, No. 94/ Tuesday, May 17, 2005/Rules and Regulations

requirement for MMMF's and
clarification as to mandatory next-day
redemption and payment for MMMF
interests, strengthen risk management
standards that are already in place.

5. Other public considerations. The
final rules amendments reflect industry
and Commission experience with Rule
1.25 since the rule was expanded in
December 2000. They provide FCMs
and DCOs with greater flexibility in
making investments with customer
funds, while strengthening the rules that
protect the safety of such funds and
preserve the rights of customers. For
example, the amendments governing in-
house transactions provide FCM/BDs
with an efficient and cost-effective
method for maximizing investment
opportunities within the confines of
strict risk management requirements.
Similarly, the amendments expand the
range of investments to include certain
instruments with embedded derivatives
and MMMFs of any rating, and enable
FCMs and DCOs to consider a broader
range of investment possibilities within
prescribed limitations.

The final rules are expected to
enhance the available yield on customer
funds invested by FCMs and DCOs,
while maintaining safeguards against
systemic risk. FCMs and DCOs choosing
to make such investments will bear all
costs associated with their investments.

Accordingly, after considering the five
factors enumerated in the Act, the
Commission has determined to adopt
the rules and rule amendments set forth
below.

Lists of Subjects in 17 CFR Part 1

Brokers, Commodity futures,
Consumer protection, Reporting and
recordkeeping requirements.

m In consideration of the foregoing and
pursuant to the authority contained in
the Commodity Exchange Act, in
particular, Sections 4d, 4(c), and 8a(5)
thereof, 7 U.S.C. 6d, 6(c) and 12a(5),
respectively, the Commission hereby
amends Chapter I of Title 17 of the Code
of Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

m 1. The authority citation for part 1
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 5, 6, 6a, 6b, 6c,
6d, 6e, 6f, 6g, 6h, 6i, 6, 6k, 61, 6m, 6n, 60,
6p, 7, 7a, 7b, 8, 9, 12, 12a, 12¢, 13a, 13a-1,
16, 16a, 19, 21, 23, and 24, as amended by
the Commodity Futures Modernization Act of
2000, Appendix E of Pub. L. 106-554, 114
Stat. 2763 (2000).

m 2. Section 1.25 isrevised to read as
follows:

§1.25 Investment of customer funds.

(a) Permitted investments. (1) Subject
to the terms and conditions set forth in
this section, a futures commaission
merchant or a derivatives clearing
organization may invest customer
money in the following instruments
(permitted investments):

(i) Obligations of the United States
and obligations fully guaranteed as to
principal and interest by the United
States (U.S. government securities);

(ii) General obligations of any State or
of any political subdivision thereof
(municipal securities);

(iii) General obligations issued by any
enterprise sponsored by the United
States (government sponsored enterprise
securities);

(iv) Certificates of deposit issued by a
bank (certificates of deposit) as defined
in section 3(a)(6) of the Securities
Exchange Act of 1934, or a domestic
branch of a foreign bank that carries
deposits insured by the Federal Deposit
Insurance Corporation;

(v) Commercial paper;

(vi) Corporate notes or bonds;

(vii) General obligations of a sovereign
nation; and

(viii) Interests in money market
mutual funds.

(2)(i) In addition, a futures
commission merchant or derivatives
clearing organization may buy and sell
the permitted investments listed in
paragraphs (a)(1)(i) through (viii) of this
section pursuant to agreements for
resale or repurchase of the instruments,
in accordance with the provisions of
paragraph (d) of this section.

(ii) A futures commission merchant or
a derivatives clearing organization may
sell securities deposited by customers as
margin pursuant to agreements to
repurchase subject to the following:

(A) Securities subject to such
repurchase agreements must be “‘readily
marketable” as defined in § 240.15¢3-1
of this title.

(B) Securities subject to such
repurchase agreements must not be
“specifically identifiable property’ as
defined in § 190.01(kk) of this chapter.

(C) The terms and conditions of such
an agreement to repurchase must be in
accordance with the provisions of
paragraph (d) of this section.

(D) Upon the default by a
counterparty to a repurchase agreement,
the futures commission merchant or
derivatives clearing organization shall
act promptly to ensure that the default
does not result in any direct or indirect
cost or expense to the customer.

(3) In addition, subject to the
provisions of paragraph (e) of this
section, a futures commission merchant
that is also registered with the Securities

and Exchange Commission as a
securities broker or dealer pursuant to
section 15(b)(1) of the Securities
Exchange Act of 1934 may enter into
transactions in which:

(i) Customer money is exchanged for
securities that are permitted
investments and are held by the futures
commission merchant in connection
with its securities broker or dealer
activities;

(ii) Securities deposited by customers
as margin are exchanged for securities
that are permitted investments and are
held by the futures commission
merchant in connection with its
securities broker or dealer activities; or

(iii) Securities deposited by customers
as margin are exchanged for cash that is
held by the futures commission
merchant in connection with its
securities broker or dealer activities.

(b) General terms and conditions. A
futures commission merchant or a
derivatives clearing organization is
required to manage the permitted
investments consistent with the
objectives of preserving principal and
maintaining liquidity and according to
the following specific requirements:

(1) Marketability. Except for interests
in money market mutual funds,
investments must be “readily
marketable” as defined in § 240.15¢3—1
of this title.

(2) Ratings. (i) Initial requirement.
Instruments that are required to be rated
by this section must be rated by a
nationally recognized statistical rating
organization (NRSRO), as that term is
defined in Securities and Exchange
Commission rules or regulations, or in
any applicable statute. For an
investment to qualify as a permitted
investment, ratings are required as
follows:

(A) U.S. government securities and
money market mutual funds need not be
rated;

(B) Municipal securities, government
sponsored enterprise securities,
commercial paper, and corporate notes
or bonds, except notes or bonds that are
asset-backed, must have the highest
short-term rating of an NRSRO or one of
the two highest long-term ratings of an
NRSRO;

(C) Corporate notes or bonds that are
asset-backed must have the highest
ratings of an NRSRO;

(D) Sovereign debt must be rated in
the highest category by at least one
NRSRO; and

(E) With respect to certificates of
deposit, the commercial paper or long-
term debt instrument of the issuer of a
certificate of deposit or, if the issuer is
part of a holding company system, its
holding company’s commercial paper or
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long-term debt instrument, must have
the highest short-term rating of an
NRSRO or one of the two highest long-
term ratings of an NRSRO.

(ii) Effect of downgrade. If an NRSRO
lowers the rating of an instrument that
was previously a permitted investment
on the basis of that rating to below the
minimum rating required under this
section, the value of the instrument
recognized for segregation purposes will
be the lesser of:

(A) The current market value of the
instrument; or

(B) The market value of the
instrument on the business day
preceding the downgrade, reduced by
20 percent of that value for each
business day that has elapsed since the
downgrade.

(3) Restrictions on instrument
features. (i) With the exception of
money market mutual funds, no
permitted investment may contain an
embedded derivative of any kind,
except as follows:

(A) The issuer of an instrument
otherwise permitted by this section may
have an option to call, in whole or in
part, at par, the principal amount of the
instrument before its stated maturity
date; or

(B) An instrument that meets the
requirements of paragraph (b)(3)(iv) of
this section may provide for a cap, floor,
or collar on the interest paid; provided,
however, that the terms of such
instrument obligate the issuer to repay
the principal amount of the instrument
at not less than par value upon maturity.

(ii) No instrument may contain
interest-only payment features.

(iii) No instrument may provide
payments linked to a commodity,
currency, reference instrument, index,
or benchmark except as provided in
paragraph (b)(3)(iv) of this section, and
it may not otherwise constitute a
derivative instrument.

(iv) (A) Adjustable rate securities are
permitted, subject to the following
requirements:

(1) The interest payments on variable
rate securities must correlate closely
and on an unleveraged basis to a
benchmark of either the Federal Funds
target or effective rate, the prime rate,
the three-month Treasury Bill rate, the
one-month or three-month LIBOR rate,
or the interest rate of any fixed rate
instrument that is a permitted
investment listed in paragraph (a)(1) of
this section.;

(2) The interest payment, in any
period, on floating rate securities must
be determined solely by reference, on an
unleveraged basis, to a benchmark of
either the Federal Funds target or
effective rate, the prime rate, the three-

month Treasury Bill rate, the one-month
or three-month LIBOR rate, or the
interest rate of any fixed rate instrument
that is a permitted investment listed in
paragraph (a)(1) of this section;

(3) Benchmark rates must be
expressed in the same currency as the
adjustable rate securities that reference
them; and

(4) No interest payment on an
adjustable rate security, in any period,
can be a negative amount.

(B) For purposes of this paragraph, the
following definitions shall apply:

(1) The term adjustable rate security
means, a floating rate security, a
variable rate security, or both.

(2) The term floating rate security
means a security, the terms of which
provide for the adjustment of its interest
rate whenever a specified interest rate
changes and that, at any time until the
final maturity of the instrument or the
period remaining until the principal
amount can be recovered through
demand, can reasonably be expected to
have a market value that approximates
its amortized cost.

(3) The term variable rate security
means a security, the terms of which
provide for the adjustment of its interest
rate on set dates (such as the last day of
a month or calendar quarter) and that,
upon each adjustment until the final
maturity of the instrument or the period
remaining until the principal amount
can be recovered through demand, can
reasonably be expected to have a market
value that approximates its amortized
cost.

(v) Certificates of deposit, if
negotiable, must be able to be liquidated
within one business day or, if not
negotiable, must be redeemable at the
issuing bank within one business day,
with any penalty for early withdrawal
limited to any accrued interest earned
according to its written terms.

(4) Concentration. (i) Direct
investments. (A) U.S. government
securities and money market mutual
funds shall not be subject to a
concentration limit or other limitation.

(B) Securities of any single issuer of
government sponsored enterprise
securities held by a futures commission
merchant or derivatives clearing
organization may not exceed 25 percent
of total assets held in segregation by the
futures commission merchant or
derivatives clearing organization.

(C) Securities of any single issuer of
municipal securities, certificates of
deposit, commercial paper, or corporate
notes or bonds held by a futures
commission merchant or derivatives
clearing organization may not exceed 5
percent of total assets held in
segregation by the futures commission

merchant or derivatives clearing
organization.

(D) Sovereign debt is subject to the
following limits: a futures commission
merchant may invest in the sovereign
debt of a country to the extent it has
balances in segregated accounts owed to
its customers denominated in that
country’s currency; a derivatives
clearing organization may invest in the
sovereign debt of a country to the extent
it has balances in segregated accounts
owed to its clearing member futures
commission merchants denominated in
that country’s currency.

(ii) Repurchase agreements. For
purposes of determining compliance
with the concentration limits set forth in
this section, securities sold by a futures
commission merchant or derivatives
clearing organization subject to
agreements to repurchase shall be
combined with securities held by the
futures commission merchant or
derivatives clearing organization as
direct investments.

(iii) Reverse repurchase agreements.
For purposes of determining compliance
with the concentration limits set forth in
this section, securities purchased by a
futures commission merchant or
derivatives clearing organization subject
to agreements to resell shall be
combined with securities held by the
futures commission merchant or
derivatives clearing organization as
direct investments.

(iv) Transactions under paragraph
(a)(3). For purposes of determining
compliance with the concentration
limits set forth in this section, securities
transferred to a customer segregated
account pursuant to paragraphs (a)(3)(i)
or (a)(3)(ii) of this section shall be
combined with securities held by the
futures commission merchant as direct
investments.

(v) Treatment of securities issued by
affiliates. For purposes of determining
compliance with the concentration
limits set forth in this section, securities
issued by entities that are affiliated, as
defined in paragraph (b)(6) of this
section, shall be aggregated and deemed
the securities of a single issuer. An
interest in a permitted money market
mutual fund is not deemed to be a
security issued by its sponsoring entity.

(vi) Treatment of customer-owned
securities. For purposes of determining
compliance with the concentration
limits set forth in this section, securities
owned by the customers of a futures
commission merchant and posted as
margin collateral are not included in
total assets held in segregation by the
futures commission merchant, and
securities posted by a futures
commission merchant with a derivatives
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clearing organization are not included
in total assets held in segregation by the
derivatives clearing organization.

(5) Time-to-maturity. (i) Except for
investments in money market mutual
funds, the dollar-weighted average of
the time-to-maturity of the portfolio, as
that average is computed pursuant to
§ 270.2a—7 of this title, may not exceed
24 months.

(ii) For purposes of determining the
time-to-maturity of the portfolio, an
instrument that is set forth in
paragraphs (a)(1)(i) through (vii) of this
section may be treated as having a one-
day time-to-maturity if the following
terms and conditions are satisfied:

(A) The instrument is deposited solely
on an overnight basis with a derivatives
clearing organization pursuant to the
terms and conditions of a collateral
management program that has become
effective in accordance with § 39.4 of
this chapter;

(B) The instrument is one that the
futures commission merchant owns or
has an unqualified right to pledge, is not
subject to any lien, and is deposited by
the futures commission merchant into a
segregated account at a derivatives
clearing organization;

(C) The derivatives clearing
organization prices the instrument each
day based on the current mark-to-market
value; and

(D) The derivatives clearing
organization reduces the assigned value
of the instrument each day by a haircut
of at least 2 percent.

(6) Investments in instruments issued
by affiliates. (i) A futures commission
merchant shall not invest customer
funds in obligations of an entity
affiliated with the futures commission
merchant, and a derivatives clearing
organization shall not invest customer
funds in obligations of an entity
affiliated with the derivatives clearing
organization. An affiliate includes
parent companies, including all entities
through the ultimate holding company,
subsidiaries to the lowest level, and
companies under common ownership of
such parent company or affiliates.

(ii) A futures commission merchant or
derivatives clearing organization may
invest customer funds in a fund
affiliated with that futures commission
merchant or derivatives clearing
organization.

(7) Recordkeeping. A futures
commission merchant and a derivatives
clearing organization shall prepare and
maintain a record that will show for
each business day with respect to each
type of investment made pursuant to
this section, the following information:

(i) The type of instruments in which
customer funds have been invested;

(ii) The original cost of the
instruments; and

(iii) The current market value of the
instruments.

(c) Money market mutual funds. The
following provisions will apply to the
investment of customer funds in money
market mutual funds (the fund).

(1) The fund must be an investment
company that is registered under the
Investment Company Act of 1940 with
the Securities and Exchange
Commission and that holds itself out to
investors as a money market fund, in
accordance with § 270.2a—7 of this title.

(2) The fund must be sponsored by a
federally-regulated financial institution,
a bank as defined in section 3(a)(6) of
the Securities Exchange Act of 1934, an
investment adviser registered under the
Investment Advisers Act of 1940, or a
domestic branch of a foreign bank
insured by the Federal Deposit
Insurance Corporation.

(3) A futures commission merchant or
derivatives clearing organization shall
maintain the confirmation relating to
the purchase in its records in
accordance with §1.31 and note the
ownership of fund shares (by book-entry
or otherwise) in a custody account of
the futures commission merchant or
derivatives clearing organization in
accordance with § 1.26(a). If the futures
commission merchant or the derivatives
clearing organization holds its shares of
the fund with the fund’s shareholder
servicing agent, the sponsor of the fund
and the fund itself are required to
provide the acknowledgment letter
required by § 1.26.

(4) The net asset value of the fund
must be computed by 9 a.m. of the
business day following each business
day and made available to the futures
commission merchant or derivatives
clearing organization by that time.

(5) (i) General requirement for
redemption of interests. A fund shall be
legally obligated to redeem an interest
and to make payment in satisfaction
thereof by the business day following a
redemption request, and the futures
commission merchant or derivatives
clearing organization shall retain
documentation demonstrating
compliance with this requirement.

(ii) Exception. A fund may provide for
the postponement of redemption and
payment due to any of the following
circumstances:

(A) Non-routine closure of the
Fedwire or applicable Federal Reserve
Banks;

(B) Non-routine closure of the New
York Stock Exchange or general market
conditions leading to a broad restriction
of trading on the New York Stock
Exchange;

(C) Declaration of a market emergency
by the Securities and Exchange
Commission; or

(D) Emergency conditions set forth in
section 22(e) of the Investment
Company Act of 1940.

(6) The agreement pursuant to which
the futures commission merchant or
derivatives clearing organization has
acquired and is holding its interest in a
fund must contain no provision that
would prevent the pledging or
transferring of shares.

(d) Repurchase and reverse
repurchase agreements. A futures
commission merchant or derivatives
clearing organization may buy and sell
the permitted investments listed in
paragraphs (a)(1)(i) through (viii) of this
section pursuant to agreements for
resale or repurchase of the securities
(agreements to repurchase or resell),
provided the agreements to repurchase
or resell conform to the following
requirements:

(1) The securities are specifically
identified by coupon rate, par amount,
market value, maturity date, and CUSIP
or ISIN number.

(2) Counterparties are limited to a
bank as defined in section 3(a)(6) of the
Securities Exchange Act of 1934, a
domestic branch of a foreign bank
insured by the Federal Deposit
Insurance Corporation, a securities
broker or dealer, or a government
securities broker or government
securities dealer registered with the
Securities and Exchange Commission or
which has filed notice pursuant to
section 15C(a) of the Government
Securities Act of 1986.

(3) The transaction is executed in
compliance with the concentration limit
requirements applicable to the securities
transferred to the customer segregated
custodial account in connection with
the agreements to repurchase referred to
in paragraphs (b)(4)(ii) and (iii) of this
section.

(4) The transaction is made pursuant
to a written agreement signed by the
parties to the agreement, which is
consistent with the conditions set forth
in paragraphs (d)(1) through (d)(12) of
this section and which states that the
parties thereto intend the transaction to
be treated as a purchase and sale of
securities.

(5) The term of the agreement is no
more than one business day, or reversal
of the transaction is possible on
demand.

(6) Securities transferred to the
futures commission merchant or
derivatives clearing organization under
the agreement are held in a safekeeping
account with a bank as referred to in
paragraph (d)(2) of this section, a
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derivatives clearing organization, or the
Depository Trust Company in an
account that complies with the
requirements of § 1.26.

(7) The futures commission merchant
or the derivatives clearing organization
may not use securities received under
the agreement in another similar
transaction and may not otherwise
hypothecate or pledge such securities,
except securities may be pledged on
behalf of customers at another futures
commission merchant or derivatives
clearing organization. Substitution of
securities is allowed, provided,
however, that:

(i) The qualifying securities being
substituted and original securities are
specifically identified by date of
substitution, market values substituted,
coupon rates, par amounts, maturity
dates and CUSIP or ISIN numbers;

(ii) Substitution is made on a
“delivery versus delivery” basis; and

(iii) The market value of the
substituted securities is at least equal to
that of the original securities.

(8) The transfer of securities to the
customer segregated custodial account
is made on a delivery versus payment
basis in immediately available funds.
The transfer of funds to the customer
segregated cash account is made on a
payment versus delivery basis. The
transfer is not recognized as
accomplished until the funds and/or
securities are actually received by the
custodian of the futures commission
merchant’s or derivatives clearing
organization’s customer funds or
securities purchased on behalf of
customers. The transfer or credit of
securities covered by the agreement to
the futures commission merchant’s or
derivatives clearing organization’s
customer segregated custodial account
is made simultaneously with the
disbursement of funds from the futures
commission merchant’s or derivatives
clearing organization’s customer
segregated cash account at the custodian
bank. On the sale or resale of securities,
the futures commission merchant’s or
derivatives clearing organization’s
customer segregated cash account at the
custodian bank must receive same-day
funds credited to such segregated
account simultaneously with the
delivery or transfer of securities from
the customer segregated custodial
account.

(9) A written confirmation to the
futures commission merchant or
derivatives clearing organization
specifying the terms of the agreement
and a safekeeping receipt are issued
immediately upon entering into the
transaction and a confirmation to the
futures commission merchant or

derivatives clearing organization is
issued once the transaction is reversed.

(10) The transactions effecting the
agreement are recorded in the record
required to be maintained under § 1.27
of investments of customer funds, and
the securities subject to such
transactions are specifically identified
in such record as described in paragraph
(d)(1) of this section and further
identified in such record as being
subject to repurchase and reverse
repurchase agreements.

(11) An actual transfer of securities to
the customer segregated custodial
account by book entry is made
consistent with Federal or State
commercial law, as applicable. At all
times, securities received subject to an
agreement are reflected as “customer
property.”

(12) The agreement makes clear that,
in the event of the bankruptcy of the
futures commission merchant or
derivatives clearing organization, any
securities purchased with customer
funds that are subject to an agreement
may be immediately transferred. The
agreement also makes clear that, in the
event of a futures commission merchant
or derivatives clearing organization
bankruptcy, the counterparty has no
right to compel liquidation of securities
subject to an agreement or to make a
priority claim for the difference between
current market value of the securities
and the price agreed upon for resale of
the securities to the counterparty, if the
former exceeds the latter.

(e) Transactions by futures
commission merchants that are also
registered securities brokers or dealers.
A futures commission merchant that is
also registered with the Securities and
Exchange Commission as a securities
broker or dealer pursuant to section
15(b)(1) of the Securities Exchange Act
of 1934 may enter into transactions
pursuant to paragraph (a)(3) of this
section, subject to the following
requirements:

(1) The futures commission merchant,
in connection with its securities broker
or dealer activities, owns or has the
unqualified right to pledge the securities
that are exchanged for customer money
or securities held in the customer
segregated account.

(2) The transaction can be reversed
within one business day or upon
demand.

(3) Securities transferred from the
customer segregated account and
securities transferred to the customer
segregated account as a result of the
transaction are specifically identified by
coupon rate, par amount, market value,
maturity date, and CUSIP or ISIN
number.

(4) Securities deposited by customers
as margin and transferred from the
customer segregated account as a result
of the transaction are subject to the
following requirements:

(i) The securities are “readily
marketable” as defined in § 240.15¢3—1
of this title.

(ii) The securities are not ““specifically
identifiable property” as defined in
§ 190.01(kk) of this chapter.

(5) Securities transferred to the
customer segregated account as a result
of the transaction are subject to the
following requirements:

(i) The securities are priced each day
based on the current mark-to-market
value.

(ii) The securities are subject to the
concentration limit requirements set
forth in paragraph (b)(4)(iv) of this
section.

(iii) The securities are held in a
safekeeping account with a bank, as
referred to in paragraph (d)(2) of this
section, a derivatives clearing
organization, or the Depository Trust
Company in an account that complies
with the requirements of § 1.26.

(iv) The securities may not be used in
another similar transaction and may not
otherwise be hypothecated or pledged,
except such securities may be pledged
on behalf of customers at another
futures commission merchant or
derivatives clearing organization.
Substitution of securities is allowed,
provided, however, that:

(A) The qualifying securities being
substituted and original securities are
specifically identified by date of
substitution, market values substituted,
coupon rates, par amounts, maturity
dates and CUSIP or ISIN numbers;

(B) Substitution is made on a
“delivery versus delivery” basis; and

(C) The market value of the
substituted securities is at least equal to
that of the original securities.

(6) The transactions are carried out in
accordance with the following
procedures:

(i) With respect to transactions under
paragraph (a)(3)(i) of this section, the
transfer of securities to the customer
segregated custodial account shall be
made simultaneously with the transfer
of money from the customer segregated
cash account. In no event shall money
held in the customer segregated cash
account be disbursed prior to the
transfer of securities to the customer
segregated custodial account. Any
transfer of securities to the customer
segregated custodial account shall not
be recognized as accomplished until the
securities are actually received by the
custodian of such account. Upon
unwinding of the transaction, the
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customer segregated cash account shall
receive same-day funds credited to such
account simultaneously with the
delivery or transfer of securities from
the customer segregated custodial
account.

(ii) With respect to transactions under
paragraph (a)(3)(ii) of this section, the
transfer of securities to the customer
segregated custodial account shall be
made simultaneously with the transfer
of securities from the customer
segregated custodial account. In no
event shall securities held in the
customer segregated custodial account
be released prior to the transfer of
securities to that account. Any transfer
of securities to the customer segregated
custodial account shall not be
recognized as accomplished until the
securities are actually received by the
custodian of the customer segregated
custodial account. Upon unwinding of
the transaction, the customer segregated
custodial account shall receive the
securities simultaneously with the
delivery or transfer of securities from
the customer segregated custodial
account.

(iii) With respect to transactions
under paragraph (a)(3)(iii) of this
section, the transfer of money to the
customer segregated cash account shall
be made simultaneously with the
transfer of securities from the customer
segregated custodial account. In no
event shall securities held in the
customer segregated custodial account
be released prior to the transfer of
money to the customer segregated cash
account. Any transfer of money to the
customer segregated cash account shall
not be recognized as accomplished until
the money is actually received by the
custodian of the customer segregated
cash account. Upon unwinding of the
transaction, the customer segregated
custodial account shall receive the
securities simultaneously with the
disbursement of money from the
customer segregated cash account.

(7) The futures commission merchant
maintains all books and records with
respect to the transactions in accordance
with §§1.25, 1.27, 1.31, and 1.36 and
the applicable rules and regulations of
the Securities and Exchange
Commission.

(8) An actual transfer of securities by
book entry is made consistent with
Federal or State commercial law, as
applicable. At all times, securities
transferred to the customer segregated
account are reflected as ““customer
property.”

(9) For purposes of §§1.25, 1.26, 1.27,
1.28 and 1.29, securities transferred to
the customer segregated account are
considered to be customer funds until

the customer money or securities for
which they were exchanged are
transferred back to the customer
segregated account. In the event of the
bankruptcy of the futures commission
merchant, any securities exchanged for
customer funds and held in the
customer segregated account may be
immediately transferred.

(10) In the event the futures
commission merchant is unable to
return to the customer any customer-
deposited securities exchanged
pursuant to paragraphs (a)(3)(ii) or
(a)(3)(iii) of this section, the futures
commission merchant shall act
promptly to ensure that such inability
does not result in any direct or indirect
cost or expense to the customer.

(f) Deposit of firm-owned securities
into segregation. A futures commission
merchant shall not be prohibited from
directly depositing unencumbered
securities of the type specified in this
section, which it owns for its own
account, into a segregated safekeeping
account or from transferring any such
securities from a segregated account to
its own account, up to the extent of its
residual financial interest in customers’
segregated funds; provided, however,
that such investments, transfers of
securities, and disposition of proceeds
from the sale or maturity of such
securities are recorded in the record of
investments required to be maintained
by § 1.27. All such securities may be
segregated in safekeeping only with a
bank, trust company, derivatives
clearing organization, or other registered
futures commission merchant.
Furthermore, for purposes of §§1.25,
1.26,1.27, 1.28 and 1.29, investments
permitted by § 1.25 that are owned by
the futures commission merchant and
deposited into such a segregated
account shall be considered customer
funds until such investments are
withdrawn from segregation.

m 3. Section 1.27 is amended as follows:
m A. By inserting the word “‘derivatives’
before the term “clearing organization”
in paragraphs (a) and (b);

m B. By inserting the phrase “or current
market value of securities” after the
phrase “The amount of money” in
paragraph (a)(3);

m C. By inserting the phrase ““or current
market value of securities” after the
phrase “the amount of money” in
paragraph (a)(6);

m D. By deleting “‘and” at the end of
paragraph (a)(6);

m E. By changing the period to a semi-
colon at the end of paragraph (a)(7) and
inserting “and” at the end of that
paragraph; and

m F. By adding paragraph (a)(8) to read
as follows:

’

§1.27 Record of investments.

(a) * % %

(8) Daily valuation for each
instrument and readily available
documentation supporting the daily
valuation for each instrument. Such
supporting documentation must be
sufficient to enable auditors to verify the
valuations and the accuracy of any
information from external sources used
in those valuations.

* * * * *

Issued in Washington, DC on May 11,
2005, by the Commission.

Catherine D. Daniels,

Assistant Secretary of the Commission.
[FR Doc. 05-9794 Filed 5-16—05; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 284
[Docket No. RM96—1-026]

Standards for Business Practices of
Interstate Natural Gas Pipelines

Issued May 9, 2005.
AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission is amending its
regulations governing standards for
conducting business practices with
interstate natural gas pipelines. The
Commission is incorporating by
reference the most recent version of the
standards, Version 1.7, promulgated
December 31, 2003, by the Wholesale
Gas Quadrant (WGQ) of the North
American Energy Standards Board
(NAESB); the standards ratified by
NAESB on June 25, 2004 to implement
Order No. 2004; the standards ratified
by NAESB on May 3, 2005 to implement
Order No. 2004—A; and the standards
implementing gas quality reporting
requirements ratified by NAESB on
October 20, 2004. These standards can
be obtained from NAESB at 1301
Fannin, Suite 2350, Houston, TX 77002,
713-356—0060, http://www.naesb.org.
EFFECTIVE DATES: The rule will become
effective June 16, 2005. Pipelines are
required to comply with this rule by
making a compliance filing on or before
July 1, 2005 with an effective date of
September 1, 2005.
FOR FURTHER INFORMATION CONTACT:
Marvin Rosenberg, Office of Markets,
Tariffs, and Rates, Federal Energy
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Regulatory Commission, 888 First
Street, NE., Washington, DC 20426;
202-502-8292.

Kay Morice, Office of Markets, Tariffs,
and Rates, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426; 202-502—
6507.

Jamie Chabinsky, Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426; 202-502—
6040.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Pat Wood, III,
Chairman; Nora Mead Brownell, Joseph
T. Kelliher, and Suedeen G. Kelly;
ORDER NO. 654

1. The Federal Energy Regulatory
Commission (Commission) is amending
§284.12 of its open access regulations
governing standards for conducting
business practices and electronic
communications with interstate natural
gas pipelines.! The Commission is
incorporating by reference the most
recent version, Version 1.7, of the
consensus standards promulgated by the
Wholesale Gas Quadrant (WGQ) of the
North American Energy Standards
Board (NAESB). The Commission is also
incorporating by reference the standards
ratified by NAESB on June 25, 2004 to
implement Order No. 2004,2 the
standards ratified by NAESB on May 3,
2005 to implement Order No. 2004-A,
and the standards to implement gas
quality reporting requirements ratified
by NAESB on October 20, 2004, in
Recommendation R03035A, which
NAESB intends to include in its next
version of standards (Version 1.8). This
rule is intended to benefit the public by
adopting the most recent and up-to-date
standards governing business practices
and electronic communication.

I. Background

2. Since 1996, in the Order No. 587
series,? the Commission has adopted

118 CFR 284.12 (2004).

20rder No. 2004, 68 FR 69134 (Dec. 11, 2003),
III FERC Stats. & Regs. Regulations Preambles
931,155 (Nov. 25, 2003); Order No. 2004—A, 69 FR
23562 (Apr. 29, 2004), III FERC Stats. & Regs.
Regulations Preambles 31,161 (Apr. 16, 2004);
Order No. 2004-B, 69 FR 48371 (Aug. 10, 2004) III
FERG Stats. & Regs. Regulations and Preambles
31,166 (Aug. 2, 2004), Order No. 2004-C, 70 FR
284 (Jan. 4, 2005), III FERC Stats. & Regs.
Regulations Preambles {31,172 (Dec. 21, 2004);
Order No. 2004-D, FERC Stats. & Regs. Regulations
Preambles 61,320 (Mar. 23, 2005).

3 Standards For Business Practices Of Interstate
Natural Gas Pipelines, Order No. 587, 61 FR 39053
(July 26, 1996), FERC Stats. & Regs. Regulations
Preambles [July 1996-December 2000] {31,038
(July 17, 1996), Order No. 587-B, 62 FR 5521 (Feb.
6, 1997), FERC Stats. & Regs. Regulations Preambles
[July 1996-December 2000] 31,046 (Jan. 30, 1997),
Order No. 587-C, 62 FR 10684 (Mar. 10, 1997),

regulations to standardize the business
practices and communication
methodologies of interstate pipelines in
order to create a more integrated and
efficient pipeline grid. In this series of
orders, the Commission incorporated by
reference consensus standards
developed by the WGQ (formerly the
Gas Industry Standards Board or GISB),
a private consensus standards developer
composed of members from all segments
of the natural gas industry. NAESB is an
accredited standards organization under
the auspices of the American National
Standards Institute (ANSI).

3. On April 14, 2004 NAESB filed
with the Commission a report informing
the Commission that the WGQ had
adopted a new version of its standards,
Version 1.7. NAESB reports that Version
1.7 includes standards for partial day
recalls which were requested in Order
No. 587-N. The Commission previously
incorporated these standards by
reference in Order No. 587-R.# Version
1.7 also contains ten standards
regarding creditworthiness 5 which the
Commission proposed to adopt in a
Notice of Proposed Rulemaking (NOPR)
in Docket No. RM04-4—-000.% Version

FERC Stats. & Regs. Regulations Preambles [July
1996—December 2000] {31,050 (Mar. 4, 1997),
Order No. 587-G, 63 FR 20072 (Apr. 23, 1998),
FERC Stats. & Regs. Regulations Preambles [July
1996-December 2000] 31,062 (Apr. 16, 1998),
Order No. 587-H, 63 FR 39509 (July 23, 1998),
FERC Stats. & Regs. Regulations Preambles [July
1996—December 2000] 931,063 (July 15, 1998);
Order No. 5871, 63 FR 53565 (Oct. 6, 1998), FERC
Stats. & Regs. Regulations Preambles [July 1996—
December 2000] 31,067 (Sept. 29, 1998), Order
No. 587-K, 64 FR 17276 (Apr. 9, 1999), FERC Stats.
& Regs. Regulations Preambles [July 1996—December
2000] 131,072 (Apr. 2, 1999); Order No. 587-M, 65
FR 77285 (Dec. 11, 2000), FERC Stats. & Regs.
Regulations Preambles [July 1996—December 2000]
931,114 (Dec. 11, 2000); Order No. 587-N, 67 FR
11906 (Mar. 18, 2002), III FERC Stats. & Regs.
Regulations Preambles {31,125 (Mar. 11, 2002),
Order No. 587-0, 67 FR 30788 (May 8, 2002), III
FERC Stats. & Regs. Regulations Preambles 31,129
(May 1, 2002); Order No. 587-R, 68 FR 13813 (Mar.
21, 2003), Il FERC Stats. & Regs. Regulations
Preambles {31,141 (Mar. 12, 2003).

4Order No. 587-R, 68 FR 13813 (Mar. 21, 2003),
III FERC Stats. & Regs. Regulations Preambles
& 31,141 (Mar. 12, 2003).

5 The credit-related standards in Version 1.7,
which we are incorporating by reference, are
designated as Standards 0.3.3 through 0.3.10, 5.3.59
and 5.3.60. They include procedures for the
following practices: requesting additional
information for credit evaluation; acknowledging
and responding to requests and receipt of
information; notice regarding creditworthiness and
notice regarding contract termination due to credit-
related issues; forms of communication;
reevaluation of determinations that a Service
Requester is not creditworthy; and awarding
capacity release offers only after a service requester
has been determined to meet the creditworthiness
requirements applicable to all services.

6 Creditworthiness Standards for Interstate
Natural Gas Pipeline, Notice of Proposed
Rulemaking (NOPR), 69 FR 8587 (Feb. 25, 2004), IV
FERC Stats. & Regs. Proposed Regulations 32,573
(Feb. 12, 2004).

1.7 contains revisions that more
accurately reflect the workings of the
market including the definition of
transaction types, charge types, Service
Codes, and Reduction Reason Codes.
Other revisions update standards that
contained outmoded references, make
the naming conventions more uniform,
and permit use of proprietary entity
codes when D-U-N—-S® numbers are not
available. In addition, the Version 1.7
standards update the treatment of
allocations as well as requests for
information on scheduled quantities,
allocations, and shipper imbalances.

4. On August 6, 2004, NAESB filed
with the Commission a report informing
the Commission that on June 25, 2004
the WGQ membership ratified a package
of modifications to the Version 1.7
standards to implement Order No. 2004
(2004 Annual Plan Item 2 FERC Order
2004). These standards modify the
Informational Posting requirements for
pipeline web sites to reflect the
information required to be posted
pursuant to Order No. 2004 and will be
included as part of the WGQ’s Version
1.8 standards.

5. On October 1, 2004, NAESB filed
a report with the Commission informing
the Commission that errata to Version
1.7 of the NAESB WGQ standards were
adopted by the Executive Committee on
August 26, 2004 and, following a
member comment period, the errata
would be applied to Version 1.7 on
October 15, 2004. The errata contain
minor corrections which remove the
table of code values for Bidder Affiliate
from Standard 5.4.13 and correct the
Transaction Status Code data element in
the Code Values Dictionary of Standard
1.4.2.

6. On November 1, 2004, NAESB filed
a report with the Commission informing
the Commission that on October 20,
2004 the WGQ membership ratified
standards to implement gas quality
reporting requirements
(Recommendation R03035A).7 These
standards require a pipeline to provide
a link on its Informational Posting Web
Site to its gas quality tariff provisions,
or a simple reference guide to such
information. In addition, a pipeline is
required to provide on its Informational
Postings Web site, in a downloadable
format, daily average gas quality
information for prior day(s) to the extent
available for locations(s) that are

7 The standards ratified October 20, 2004
modified Standard 4.3.23 and added Principle
4.1.p1 and Standards 4.3.s1, 4.3.52, 4.3.s3, and
4.3.s4. On March 18, 2005, NAESB filed a report
informing the Commission that the added Principle
and Standards have been assigned the following
permanent numbers: Principle 4.1.40 and Standards
4.3.89, 4.3.90, 4.3.91, and 4.3.92, respectively.
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representative of mainline gas flow for
the most recent three-month period.

7. On December 21, 2004, the
Commission issued a NOPR 8 that
proposed to adopt Version 1.7 of the
consensus standards, the standards
ratified by NAESB on June 24, 2004 to
implement Order No. 2004 and the
standards to implement gas quality
reporting requirements ratified by
NAESB in Recommendation R03035A.9
Five comments and one reply comment
were filed.1® The comments generally
support adoption of the standards,
although some comments raise issues
regarding the gas quality standards,
creditworthiness standards, and
implementation date.

8. On April 12, 2005, NAESB notified
the Commission that the Executive
Committee adopted errata to be applied
to Version 1.7 on April 1, 2005. The
errata correct certain errors in the
validation codes in the Code Values
Dictionary of NAESB WGQ Standards
1.4.2 (Nomination Quick Response) and
1.4.7 (Confirmation Quick Response).1?

9. On April 22, 2005 NAESB notified
the Commission that a modification to
Standard 4.3.23 was approved by the
NAESB WGQ Executive Committee on
April 4, 2005 and distributed for WGQ
member ratification, with ballots due on
May 3, 2005. The modification to the
standard specifies a location for posting
voluntary consent to information
disclosure by non affiliated customers
as required by § 358 of the
Commission’s regulations.2

II. Discussion

10. The Commission is incorporating
by reference Version 1.7 of the NAESB
consensus standards; the standards to
implement Order No. 2004 ratified by
NAESB on June 25, 2004 (2004 Annual

8 Standards for Business Practices of Interstate
Natural Gas Pipelines, Notice of Proposed
Rulemaking, 70 FR 319 (Jan. 4, 2005), FERC Stats.
&Regs. Proposed Regulations 32,578 (Dec. 21,
2004).

9 Section 284.12(a)(2) also is revised to reflect
NAESB’s current address.

10 Those filing comments are: American Gas
Association (AGA); BP America Production
Company and BP Energy Company (jointly “BP”);
Florida Power and Light Company (FPL); the
Interstate Natural Gas Association of America
(INGAA); Tennessee Valley Authority (TVA); and
Total Peaking Services, LLC (Total Peaking). On
March 14, 2005, INGAA filed reply comments.

11 Additionally, the errata correct the definition of
Monthly Allocation in 2.2.4 in the NAESB WGQ
Standards Book 1 of 2. The correct definition was
originally adopted prior to publication of Version
1.7, but during publication of Version 1.7 the
definition was captured incorrectly. However, the
definition is correct in the NAESB WGQ Flowing
Gas Related Standards book.

1218 CFR 358 (2004). NAESB states that it made
the modification in response to paragraph 10 of the
NOPR in this proceeding.

Plan Item 2 FERC Order 2004); the
standards to implement Order No.
2004-A ratified by NAESB on May 3,
2005 (2005 Annual Plan Item 8 FERC
Order 2004); and the standards
governing gas quality reporting ratified
by NAESB on October 20, 2004
(Recommendation R03035A).13
Pipelines will be required to implement
the standards by September 1, 2005,
which is the first day of the month
following 90 days after the issuance of
this rule.1#

11. The adoption of Version 1.7 15 of
the NAESB WGQ standards will help
continue the process of updating and
improving the current standards. In
adopting the Version 1.7 standards, the
Commission is adopting the new
“Additional Standards” implementation
guide that contains standards generally
applicable to all the business processes.
The Additional Standards include
standards governing the use of common
codes to identify entities in transactions
and the creditworthiness standards.

12. The Commission is also adopting
the NAESB standards related to gas
quality in WGQ Recommendation
R03035A. These standards require a
pipeline to provide a link on its
Informational Posting Web Site to its gas
quality tariff provisions, or a simple
reference guide to such information. In
addition, a pipeline is required to
provide on its Informational Postings
Web site, in a downloadable format,
daily average gas quality information for
prior day(s) to the extent available for
location(s) that are representative of
mainline gas flow for the most recent
three-month period. Adoption of these
standards will provide greater
transparency to shippers with respect to
the gas quality requirements of
interstate pipelines and available
information on gas quality on such
pipelines’ systems.

13. The NAESB WGQ approved the
standards under NAESB’s consensus
procedures.1® As the Commission found

13 Pursuant to the regulations regarding
incorporation by reference, copies of Version 1.7 are
available from NAESB. 5 U.S.C. 552(a)(1); 1 CFR 51
(2001).

14 The Commission is also revising § 284.12(a)(2)
to reflect NAESB new address.

15In Version 1.7 the NAESB WGQ made the
following changes to its standards, including the
creditworthiness standards. It revised Standards
1.3.32, 2.3.21, 4.3.1, 4.3.2,5.3.2, 5.3.7, 5.3.41, and
5.3.42, and Datasets 1.4.1 through 1.4.7, 2.4.1
through 2.4.16, 3.4.1 through 3.4.4, and 5.4.1
through 5.4.22. It added Principles 1.1.22, 2.1.6,
5.1.2, 5.1.3, and 5.1.4, Definitions 2.2.4, 2.2.5 and
5.2.3, and Standards 0.3.2, 0.3.3 through 0.3.10,
2.3.51 through 2.3.64, and 5.3.44 through 5.3.60. It
deleted Principles 1.1.6, 1.1.8, 1.1.19, and 4.1.14,
and Standards 1.3.78, 2.3.24, 2.3.36 through 2.3.39,
and 5.3.6.

16 This process first requires a super-majority vote
of 17 out of 25 members of the WGQ’s Executive

in Order No. 587, adoption of consensus
standards is appropriate because the
consensus process helps ensure the
reasonableness of the standards by
requiring that the standards draw
support from a broad spectrum of all
segments of the industry. Moreover,
since the industry itself has to conduct
business under these standards, the
Commission’s regulations should reflect
those standards that have the widest
possible support. In section 12(d) of the
National Technology Transfer and
Advancement Act of 1995, Congress
affirmatively requires federal agencies to
use technical standards developed by
voluntary consensus standards
organizations, like NAESB, as means to
carry out policy objectives or
activities.1”

14. The Comments addressing various
aspects of the standards will be
addressed below.

A. Implementation Date

15. INGAA requests that the
Commission implement the standards
on the first day of the month following
180 days after issuance of a final rule.
INGAA maintains that a transition to the
new standards and the business
requirements supported by those
standards will be coordinated most
effectively and seamlessly with the
existing accounting, billing and
nomination processes if such a
transition is implemented at the
beginning of a month. INGAA also states
that delaying the required
implementation date to 180 days after
issuance of the final rule will allow time
for interstate pipelines to make
necessary changes in systems and
procedures to implement the posting of
gas quality criteria and data.

16. The Commission agrees that
requiring implementation on the first of
the month allows for a more effective
transition, and will therefore grant
INGAA'’s request. However, we will not
grant the requested 180-day delay in
implementation. The pipelines have
been on notice of the consensus
standards since the standards were
ratified and adopted. Also, the request
relates principally to the gas quality
standards, and thus does not justify a
180-day delay for implementing all the
standards. We recognize that individual
pipelines may have more difficulty in

Committee with support from at least two members
from each of the five industry segments—interstate
pipelines, local distribution companies, gas
producers, end-users, and services (including
marketers and computer service providers). For
final approval, 67 percent of the WGQ’s general
membership must ratify the standards.

17Pub. L. 104-113, § 12(d), 110 Stat. 775 (1996),
15 U.S.C. 272 note (1997).
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implementing some of the standards,
and the Commission has in the past
been willing to grant extensions of time
for implementation when pipelines
have justified such requests.
Accordingly, the Commission is
requiring implementation on the first of
the month, following 90 days after
issuance of this final rule.

B. Gas Quality Standards

1. Tariff Provisions Regarding Gas
Quality Standards

17. The gas quality standards ratified
by NAESB include Standard 4.3.89
(formerly 4.3.s1), which states a
pipeline should provide, on its Web
site, a link to the natural gas quality
tariff provisions or, where no tariff
exists in the general terms and
conditions, a simple reference guide to
such information. FPL maintains that
merely providing a link to the existing
tariff provision will not necessarily
provide clarity for end users or
operational personnel unless the
Commission encourages development of
more clearly written and presented tariff
language. FPL states that additional
progress towards gas quality
measurement standardization should be
made. Specifically, FPL states that the
absence of a consistent definition of the
chemical characteristics of natural gas
can cause problems for end users. FPL
also states that standardized
assumptions upon which chemical
characteristics or physical properties are
determined are needed.’® AGA requests
that the Commission confirm the
reporting standard does not relieve
pipelines of their responsibility to
ensure adherence to the gas quality
specifications in their tariffs.

18. These requests go beyond the
scope of this rule, which addresses only
the posting requirements for standards.
Issues as to the clarity and substance of
tariff provisions should be addressed in
individual pipeline proceedings in
which these issues are raised. The
Commission has recognized that the
issue of how to measure gas quality is
of importance to the industry and has
established a Natural Gas
Interchangeability proceeding in Docket
No. PL04-3-000 to address these
substantive issues.1® The issues raised

18 FPL states that the Environmental Protection
Agency defines standard conditions as 68 degrees
Fahrenheit at 1 atmosphere of pressure, but
pipelines generally define and measure the volume
of gas transported at 60 degrees Fahrenheit and an
absolute pressure of 14.73 pounds per square inch
absolute, and variances exist from this measure.

19 The Commission held a technical conference
on these issues on February 18, 2004, and on March
2, 2005 issued a request for comment on two papers
filed by the Natural Gas Council: White Paper on

by FPL and AGA are more appropriately
considered in that proceeding.

2. Information Posting

19. Standard 4.3.90 (formerly 4.3.s2)
states that pipelines should provide
information ““to the extent available, for
location(s) that are representative of
mainline gas flow.” BP states that this
standard does not specify the data to be
included in the operational posting, and
the Commission’s requirements in
Natural 20 are appropriate and should be
incorporated into this rule. BP contends
that the Natural standards include the
requirement that the pipeline must post
on its Internet Web site every receipt
point dewpoint value it calculates,
along with the method by which the
dewpoint was calculated, and every
blended dewpoint and blended BTU
value it calculates for a line segment of
its system. In Natural, the Commission
required that the information must be
posted within 24 hours of completion of
the calculations.

20. The Commission is incorporating
the standards as developed by the WGQ.
These standards represent a consensus
of the industry as to the minimum
posting requirements for information on
gas quality that are applicable to all
pipelines. In individual pipeline cases,
such as in Natural, the Commission may
have specified additional information be
posted.2? Pipelines that are required to
comply with such requirements must
continue to do so, and the WGQ
standards accommodate such postings.
However, whether such requirements
developed in individual cases should be
extended to the entire industry is
beyond the scope of this proceeding.
Such issues can be raised in the
proceeding in Docket No. PL04-3-000
that the Commission has instituted.
Regarding BP’s concern with the
timeliness of posting, we expect that
pipelines will promptly post their
information.

Liquid Hydrocarbon Drop Out in Natural Gas
Infrastructure and White Paper on Natural Gas
Interchangeability and Non-Combustion End Use.
On April 13, 2005, the Commission issued a notice
of a technical conference to be held May 17, 2005,
to consider further comments on the NGC reports
and recommendations for Commission action on
natural gas quality and liquefied natural gas
interchangeability issues.

20 Natural Gas Pipeline Co., 102 FERC {61,234,
order on reh’g, 104 FERC {61,322 (2003) (Natural).

21 The procedures developed in Natural were the
result of problems Natural experienced during the
winter of 2000-2001 when gas prices were so high
that liquefiable hydrocarbons had a greater value to
shippers as constituents of the gas stream than as
extracted liquids. Shippers ceased their common
practice of extracting the liquefiable hydrocarbons
before tendering the gas to Natural, and this caused
the closing of two gas processing plants that
normally would tender processed residue gas.

21. Additionally, BP states that
pipelines should not be able to avoid
compliance with the data posting
requirements by claiming that the data
are not available at a specific location,
and that the rule should provide that all
pipelines must develop the means, to
the extent they do not already have
equipment in place, to measure gas
quality at key points. TVA states that
consumers should have access to
documented information on the quality
of the product being received, and that
information should include
measurements against a well-defined,
documented formula and be publicly
posted. INGAA states such a
requirement would involve pipelines
installing additional gas quality
equipment, thus imposing on pipelines
and their ratepayers millions of dollars
of investment for new equipment.
INGAA maintains the installation of
additional equipment at each receipt
point would add little or no value in
improving safety and/or efficiency of
pipeline operations.

22. These standards involve only the
posting of information obtained by the
pipeline and require only that the
pipeline post information it already has
obtained. Issues relating to the
development of additional information
or other substantive questions are
beyond the scope of this proceeding and
should be addressed in individual cases
or in the Commission’s generic
proceeding on gas quality.

23. AGA states that, in adopting the
NAESB gas quality standards, the
Commission should include direction to
the pipelines that in implementing the
standards they should consult with their
customers to determine which points
are ‘representative of mainline gas
flow” on its system. AGA states that the
pipelines should provide meaningful
indication of gas quality at all major
delivery points. The Commission agrees
that the pipelines should post
information relevant to their shippers
and consult with shippers in
determining the information posted.

3. Exemption

24. Total Peaking proposes an
exemption from the gas quality posting
requirements for natural gas companies
that do not physically deliver natural
gas into the facilities of an interstate
pipeline. Total Peaking states it is a
liquid natural gas storage company
subject to Natural Gas Act jurisdiction
and is required to have a tariff on file
with the Commission. It states that the
purpose of gas quality reporting cannot
be served by imposing additional gas
quality and measurement and reporting
obligations on entities such as Total
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Peaking, which do not physically
deliver natural gas into the facilities of
an interstate pipeline.

25. We decline to grant a generic
waiver of the standards as proposed by
Total Peaking. The standards are
intended to provide information
regarding the quality of a particular
pipeline or storage facility’s system.
Even though Total Peaking may not
delivery gas to an interstate pipeline,
the gas quality information may be
useful to its customers. Although we
decline to grant the generic exemption
Total Peaking requests, entities such as
Total Peaking may request a waiver of
the requirements in their individual
compliance filings where justified.

C. Creditworthiness

26. In the NOPR, we proposed to
incorporate by reference the
creditworthiness standards adopted by
NAESB that had previously been
noticed in the creditworthiness
rulemaking in Docket No. RM04—4—
000.22 In the NOPR in this proceeding,
the Commission stated it would address
the comments filed on these standards
before the issuance of a final rule
adopting these standards.23

27. The ten WGQ standards on
creditworthiness provide procedural
rules by which pipelines should deal
with their customers with respect to
credit issues, such as providing shippers
with the reasons a pipeline is requesting
credit information, procedures for
communications between pipelines and
customers, and the timeline for
providing responses to requests for
credit reevaluation.

28. Commenters in Docket No. RM04—
4-000 generally support, or do not
oppose, the consensus standards on
creditworthiness. Many shippers urge
the Commission to adopt the ten
creditworthiness consensus standards.24
Several pipelines also support the
incorporation of the ten NAESB
standards into the Commission’s
regulations.25 Commenters, however,
raise several issues which will be
discussed below.

22 Creditworthiness Standards for Interstate
Natural Gas Pipelines, Notice of Proposed
Rulemaking, 69 FR 8587 (Feb. 25, 2004), FERC
Stats. & Regs. Regulations Preambles {32,573 (Feb.
12, 2004).

23 We are addressing the comments filed in
Docket No. RM04—4-000 regarding creditworthiness
here.

24 See, e.g., Northwest Industrial Gas Users at 7;
Process Gas Consumers Group, et al. at 9-13;
Calpine Corporation at 18; Encana Marketing (USA)
Inc. at 4, 9-10.

25National Fuel at 2; Vector at 2-3; Williston
Basin at 3; INGAA at 42.

1. Notice to Releasing Shippers

29. Standard 5.3.60 provides that a
pipeline should provide the original
releasing shipper with Internet E-mail
notification “reasonably proximate in
time” of the following events: (1) Notice
to the replacement shipper regarding the
replacement shipper’s past due,
deficiency, or default status pursuant to
the pipeline’s tariff; (2) notice to the
replacement shipper regarding the
replacement shipper’s suspension of
service notice; (3) notice to the
replacement shipper regarding the
replacement shipper’s contract
termination notice due to default or
credit-related issues; and (4) notice to
the replacement shipper that the
replacement shipper(s) is no longer
creditworthy and has not provided
credit alternative(s) pursuant to the
pipeline’s tariff.

30. Several commenters point out that
in creditworthiness orders, the
Commission required pipelines to
provide simultaneous notice to a
releasing shipper and a replacement
shipper upon determining that a
replacement shipper is not
creditworthy.26 Commenters argue that
the standard of “simultaneous notice” is
preferable to the standard of
“reasonably proximate in time” in
Standard 5.3.60 (formerly 5.3.zF) given
the importance of timely notice of
credit-related events, since notice need
only be sent to a small list of parties (the
original releasing shipper(s)), since
simultaneity is unambiguous, and since
releasing shippers could be liable for
unpaid reservation charges if a
replacement shipper defaults.2? If the
Commission retains the “reasonably
proximate” standard, Peoples requests a
limitation in the rule clarifying that no
more than one business day constitutes
“reasonably proximate.” 28 Moreover,
Peoples requests clarification that given
the time sensitivity associated with
credit related information, the
requirement is not that the releasing
shipper receive the notice that the
pipeline sent to the replacement
shipper, but only that the releasing
shipper receive notice that such a notice
was sent.29

31. Alliance, however, contends that
requiring the pipeline to provide the
releasing shipper with notice regarding
the replacement shipper’s financial

26 See, e.g., Tennessee Gas Pipeline Co., 102 FERC
761,075 at P 78 (2003); Northern Natural Gas Co.,
103 FERC {61,276 at P 43 (2003).

27 AGA at 10-11, Dominion at 6-7, Peoples at 6—
8.

28 Peoples at 6-7.

29 See Peoples at 8 (suggesting revised regulatory
language).

performance could expose the pipeline
to claims of liability, particularly where
the replacement shipper has not
defaulted on its contractual obligations,
but is merely past due or deficient, or

in situations where the replacement
shipper has not authorized the release of
confidential information to third
parties.30 Alliance argues that, if the
releasing shipper wants to require the
replacement shipper to provide the
releasing shipper with notice of any
changes in its financial performance, the
releasing shipper should make such a
requirement a condition of the release.
Alliance contends that the pipeline
should not be required to keep the
releasing shipper apprised of the
replacement shipper’s performance.

32. The Commission will adopt the
standard as proposed by the WEQ since
this standard reflects the consensus of
the industry. Providing simultaneous
notice is not necessary, as long as the
notice to the releasing shipper is
provided promptly, such as on the same
day as the notice to the replacement
shipper.

33. Nor does the Commission see a
need to revise Standard 5.3.60 to
respond to the comments filed by
Peoples and Alliance. The standard
does not require the pipeline to provide
an identical notice to the releasing
shipper, only that the releasing shipper
should receive notice that one of the
events has occurred. With respect to
Alliance’s concerns, we find that it is a
reasonable default provision for the
pipeline to notify the releasing shipper
of conditions that may affect the
replacement shipper’s ability to perform
under its release. Such information is
relevant, for example, to the releasing
shipper’s decision whether to recall
capacity. Further, replacement shippers
that object to this condition can seek to
obtain agreement from the releasing
shipper that the releasing shipper will
not receive such a notice. Alliance has
not shown that liability will attach to
the pipeline in such a case.

34. Alliance suggests that such notice
only be provided when the releasing
shipper includes the provision in the
terms and conditions of the release.
However, given the comments by
releasing shippers on the proposed
standard and in many of the
creditworthiness cases, it appears that,
in the majority of cases, the releasing
shipper will insist on such a provision
in a release, and, therefore, we find the
inclusion of this standard reasonable as
the default provision. However, we
clarify that if the releasing and
replacement shippers agree that such

30 Alliance at 15-17.
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notice not be provided, that agreement
can be included in the terms and
conditions of the release, in which case
the pipeline will not provide the notice.

2. Publishing the Standards in the
Regulations

35. NiSource contends the
Commission should restate the ten
consensus standards in the regulations
since the standards are a critically
important component of this
rulemaking. NiSource states that
restating the standards in the
regulations will facilitate the
interpretation and implementation of
the rules.

36. As the Commission has explained
in previous orders, the Freedom of
Information Act and implementing
regulations establish that the proper
method of adopting private sector
standards is to incorporate those
standards by reference into the agency’s
regulations.3 Because these standards
are copyrighted, reproducing them in
the regulations is not appropriate.32
However, the standards are available on
compact disc from NAESB at the
reasonable price of $100.33

D. 2004 Standards

37. As the Commission stated in the
NOPR, the NAESB standards with
respect to the Order No. 2004 affiliate
standards establish uniform posting
requirements for the Commission
requirements. However, the NAESB
standards were developed prior to the
issuance of Order No. 2004—A, and
revised Standard 4.3.23 did not specify
a location for posting voluntary consent
to information disclosure by non

affiliated customers as required by § 358
of the Commission’s regulations.34 The
Commission noted that electric utilities
and pipelines have been posting this
information as a separate category from
other non-discrimination requirements,
and that posting this information as a
separate category represents a better
practice, since it will make it easier for
the Commission as well as other parties
to find and access this information. The
Commission stated that it expects
pipelines and electric utilities to post
this information as a separate category.
38. On May 3, 2005, the NAESB
membership ratified a revision to
Standard 4.3.23 to provide for a separate
category for posting voluntary consent
information consistent with the
Commission’s policy, and the
Commission will incorporate this
modification into its regulations.

Notice of Use of Voluntary Consensus
Standards

39. Office of Management and Budget
Circular A-119 (§ 11) (February, 10,
1998) provides that when a Federal
agency issues or revises a regulation
containing a standard, the agency
should publish a statement in the final
rule stating whether the adopted
standard is a voluntary consensus
standard or a government-unique
standard. In this rulemaking, the
Commission is incorporating by
reference voluntary consensus standards
developed by the WGQ.

Information Collection Statement

40. The Office of Management and
Budget’s (OMB) regulations in 5 CFR
1320.11 (2005) require that it approve

certain reporting and recordkeeping
requirements (collections of
information) imposed by an agency.
Upon approval of a collection of
information, OMB will assign an OMB
control number and an expiration date.
Respondents subject to the filing
requirements of this Rule will not be
penalized for failing to respond to these
collections of information unless the
collections of information display a
valid OMB control number.

41. The final rule will affect the
following existing data collections:
FERC-545 “Gas Pipeline Rates: Rate
Change (Non-Formal)” (OMB Control
No. 1902-0154) and FERC-549C
“Standards for Business Practices of
Interstate Natural Gas Pipelines” (OMB
Control No. 1902-0174). The following
burden estimates are related only to this
rule and include the costs of complying
with Version 1.7 of the WGQ’s
consensus standard as modified by the
standards ratified by the WGQ on June
25, 2004, to implement Order No. 2004
and the standards to implement gas
quality reporting requirements ratified
by the WGQ on October 20, 2004, in
Recommendation R03035A. The burden
estimates for the FERC-545 data
collection are related to the tariff filings
required to implement these standards.
The burden estimates for the FERC—
549C data collection are related to
implementing the latest version of the
business practice standards and related
data sets. The costs for both of these
data collections are primarily related to
start-up and will not be on-going costs.

Number of re-
. Number of re- Hours per re- Total annual
Data collection sponses per
spondents respondent sponse hours
FERGC545 ...ttt ettt st et e e e s be e snte e sae e ebeessaeebeessaeeseennne 93 1 38 3,534
FERC-549C 93 1 2,614 243,102
The total annual hours for collection
is 246,636 hours.
FERC-549C FERC-545
Annualized Capital/STartup COSES .......cciiiiiriiierrieiere ettt r e es e r e ss e et e s ae e e sreenesne e e e nneeanenne $12,691,327 $184,495
Annualized Costs (Operations & Maintenance) 0 0
Total ANNUANZEA COSES . ..uuiiiiiiiii ittt e e e e ettt e e e e e e e e aaeaeeeeseeeeasbaseeeeseessssseeeeeeeeansasnneeeeeannnes 12,691,327 184,495

31 Standards for Business Practices of Interstate
Natural Gas Pipeline, 95 FERC {61,127, at 61,400—
01 (2001); Standards for Business Practices of
Interstate Natural Gas Pipelines, 77 FERC {61,061,
at 61,232—33 (1996).

325 U.S.C. 553 (a)(1) (2000); 1 CFR 51.7(4) (2005).
See 28 U.S.C. 1498 (2000) (government liability for
patent and copyright infringement).

33NAESB Home Page, http://www.naesb.org/pdf/
ordrform.pdyf.
3418 CFR 358 (2004).
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The cost per respondent is $138,450
(rounded off).

42. The Commission sought
comments to comply with these
requirements. Comments were received
from six entities. No comments
addressed the reporting burden imposed
by these requirements. The substantive
issues raised by the commenters are
addressed in this preamble.

43. The Commission’s regulations
adopted in this rule are necessary to
further the process begun in Order No.
587 of creating a more efficient and
integrated pipeline grid by
standardizing the business practices and
electronic communication of interstate
pipelines. Adoption of these regulations
will update the Commission’s
regulations relating to business practices
and communication protocols to
conform to the latest version, Version
1.7, of the WGQ’s consensus standards
and the standards to implement Order
No. 2004 and gas quality reporting
requirements.

44. The Commission has assured
itself, by means of its internal review,
that there is specific, objective support
for the burden estimates associated with
the information requirements. The
information required in this final rule
will help the Commission carry out its
responsibilities under the Natural Gas
Act and conforms to the Commission’s
plan for efficient information collection,
communication, and management
within the natural gas industry.

45. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426 [Attention:
Michael Miller, Office of the Chief
Information Officer, CI-1, (202) 502—
8415, or michael.miller@ferc.gov] or the
Office of Management and Budget,
Office of Information and Regulatory
Affairs, Attention: Desk Officer for the
Federal Energy Regulatory Commission,
725 17th Street, NW., Washington, DC
20503. The Desk Officer can also be
reached at (202) 395-7856, or fax: (202)
395-7285.

Environmental Analysis

46. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.35 The Commission has
categorically excluded certain actions

350rder No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs. Preambles
1986—1990 { 30,783 (1987).

from these requirements as not having a
significant effect on the human
environment.3¢ The actions adopted
here fall within categorical exclusions
in the Commission’s regulations for
rules that are clarifying, corrective or
procedural, for information gathering,
analysis, and dissemination, and for
sales, exchange, and transportation of
natural gas the requires no construction
of facilities.3”

Regulatory Flexibility Act Certification

47. The Regulatory Flexibility Act of
1980 (RFA) 38 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The regulations adopted here
impose requirements only on interstate
pipelines, the majority of which are not
small business, and, these requirements
are, in fact, designed to benefit all
customers, including small business.
Accordingly, pursuant to § 605(b) of the
RFA, the Commission hereby certifies
that the regulations adopted herein will
not have a significant adverse impact on
a substantial number of small entities.

Document Availability

48. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. eastern time) at 888 First
Street, NE., Room 2A, Washington DC
20426.

49. From FERC’s Home Page on the
Internet, this information is available in
eLibrary. The full text of this document
is available in eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

50. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours. For assistance
contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676 or for TTY,
contact (202) 502—8659.

Implementation Dates And Procedures

51. Pipelines are required to file tariff
sheets to reflect the changed standards

3618 CFR 380.4 (2004).

37 See 18 CFR 380.4(a)(2)(ii), 380.4(a)(5),
380.4(a)(27) (2004).

385 U.S.C. 601-612 (2000).

on or before July 1, 2005, with an
effective date of September 1, 2005.
Pipelines incorporating the Version 1.7
standards into their tariffs must include
the standard number and Version 1.7.
Pipelines incorporating by reference the
gas quality standards must refer to the
standard number (e.g. 4.3.89) and the
Recommendation number in which the
standard is adopted (R03035A).
Pipelines incorporating the standards
adopted by NAESB to implement Order
No. 2004 must refer to the standard as
2004 Annual Plan Item 2 FERC Order
2004 and 2005 Annual Plan Item 8 (May
3, 2005) (Affiliate Order standards).

Effective Date

52. These regulations are effective
June 16, 2005. The Commission has
determined, with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is not a “‘major rule”
as defined in section 351 of the Small
Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects in 18 CFR Part 284

Continental shelf, Incorporation by
reference, Natural gas, Reporting and
recordkeeping requirements.

By the Commission.
Magalie R. Salas,
Secretary.

m In consideration of the foregoing, the
Commission amends part 284, Chapter I,
Title 18, Code of Federal Regulations, as
follows:

PART 284—CERTAIN SALES AND
TRANSPORTATION OF NATURAL GAS
UNDER THE NATURAL GAS POLICY
ACT OF 1978 AND RELATED
AUTHORITIES

m 1. The authority citation for part 284
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301—
3432; 42 U.S.C. 7101-7352; 43 U.S.C. 1331—
1356.

m 2. Section 284.12 is amended as
follows:

m a. In paragraph (a)(2), the reference to
“1100 Louisiana, Suite 3625 is revised
to read “1301 Fannin, Suite 2350”.

m b. Paragraphs (a)(1)(i) through (v) are
revised and a new paragraph (a)(1)(vi) is
added to read as follows:

§284.12 Standards for pipeline business
operations and communications.

(a) * % %

(1) * * %

(i) Additional Standards (General
Standards and Creditworthiness
Standards) (Version 1.7, December 31,
2003);



Federal Register/Vol.

70, No. 94/ Tuesday, May 17, 2005/Rules and Regulations

28211

(i) Nominations Related Standards
(Version 1.7, December 31, 2003,
including errata, October 15, 2004 and
April 1, 2005);

(iii) Flowing Gas Related Standards
(Version 1.7, December 31, 2003);

(iv) Invoicing Related Standards
(Version 1.7, December 31, 2003);

(v) Electronic Delivery Mechanism
Related Standards (Version 1.7,
December 31, 2003) with the exception
of Standard 4.3.4, and including the
standards contained in 2004 Annual
Plan Item 2 (June 25, 2004) (Order No.
2004 standards) and the standard
contained in 2005 Annual Plan Item 8
(May 3, 2005) (Affiliate Order
standards), and the standards contained
in Recommendation R03035A (October
20, 2004) (gas quality reporting); and

(vi) Capacity Release Related
Standards (Version 1.7, December 31,
2003, including errata, October 15,
2004).

* * * * *

[FR Doc. 05-9803 Filed 5—16—05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9198]
RIN 1545-AY42

Guidance Under Section 355(e);
Recognition of Gain on Certain
Distributions of Stock or Securities in
Connection With an Acquisition;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final regulations
and removal of temporary regulations.

SUMMARY: This document corrects final
regulations and removal of temporary
regulations (TD 9198), that were
published in the Federal Register on
Tuesday, April 19, 2005 (70 FR 20279)
that relate to the recognition of gain on
certain distributions of stock or
securities of a controlled corporation in
connection with an acquisition.

DATES: This correction is effective April
19, 2005.

FOR FURTHER INFORMATION CONTACT:
Amber R. Cook, (202) 622-7530 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The final regulations and removal of
temporary regulations (TD 9198), which

is the subject of this correction are
under section 355(e) of the Internal
Revenue Code.

Need for Correction

As published, the final regulations
and removal of temporary regulations
(TD 9198) contain errors that may prove
to be misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication of the
final regulations and removal of
temporary regulations (TD 9198), which
was the subject of FR. Doc. 05-7811, is
corrected as follows:

1. On page 20280, column 2, in the
preamble, under the paragraph heading
“New Safe Harbor for Acquisitions
Before a Pro Rata Distribution”, line 9,
the language “‘discussions regarding the
acquisition” is corrected to read
“discussions with the acquirer regarding
a distribution”.

2. On page 20280, column 2, in the
preamble, under the paragraph heading
“New Safe Harbor for Acquisitions
Before a Pro Rata Distribution”, lines 15
and 16, the language “‘prior to
discussions regarding the acquisition
and that the acquisition was” is
corrected to read “prior to discussions
regarding a distribution and that the
acquisition was”’.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel, (Procedures and
Administration).

[FR Doc. 05-9615 Filed 5-16-05; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 31
[TD 9196]
RIN 1545-BE21

Withholding Exemptions: Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Correcting Amendment.

SUMMARY: This document corrects final
and temporary regulations (TD 9196)
that were published in the Federal
Register on Thursday, April 14, 2005
(70 FR 19694). The document contains
regulations providing guidance under
section 3402(f) of the Internal Revenue
Code (Code) for employers and
employees relating to the Form W—4,
“Employee’s Withholding Allowance
Certificate.”

DATES: This document is effective on
April 14, 2005.

FOR FURTHER INFORMATION CONTACT:
Margaret A. Owens, (202) 622—-0047 (not
a toll-free call).

SUPPLEMENTARY INFORMATION:

Background

The final and temporary regulations
(TD 9196) that are the subject of these
corrections are under section 3402 of
the Internal Revenue Code.

Need for Correction

As published, TD 9196 contains errors
that may prove to be misleading and are
in need of clarification.

List of Subjects in 26 CFR Part 31

Employment taxes, Income taxes,
Penalties, Pensions, Railroad retirement,
Reporting and recordkeeping
requirements, Social Security,
Unemployment compensation.

Correction of Publication

m Accordingly, 26 CFR part 31 is
corrected by making the following
correcting amendment:

PART 31—EMPLOYMENT TAXES

m Paragraph 1. The authority citation for
part 31 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
§31.3402(f)(2)-1T [Corrected]

m 1. Section 31.3402(f)(2)-1T(g)(4), the
second sentence is amended by
removing the date “April 14, 2008.” and
adding “April 11, 2008.” in its place.

§31.3402(f)(5)-1T [Corrected]

m 2. Section 31.3402(f)(5)-1T(a)(2), the
second sentence is amended by
removing the date “April 14, 2008.”” and
adding “April 11, 2008.” in its place.

Cynthia Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedures and
Administration).

[FR Doc. 05-9610 Filed 5-16—05; 8:45 am]
BILLING CODE 4830-01-P
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DEPARTMENT OF TRANSPORTATION

Saint Lawrence Seaway Development
Corporation

33 CFR Part 402

[Docket No. SLSDC 2005-20518]

RIN 2135-AA21

Tariff of Tolls

AGENCY: Saint Lawrence Seaway
Development Corporation, DOT.
ACTION: Final rule.

SUMMARY: The Saint Lawrence Seaway
Development Corporation (SLSDC) and
the St. Lawrence Seaway Management
Corporation (SLSMC) of Canada, under
international agreement, jointly publish
and presently administer the St.
Lawrence Seaway Tariff of Tolls in their
respective jurisdictions. The Tariff sets
forth the level of tolls assessed on all
commodities and vessels transiting the
facilities operated by the SLSDC and the
SLSMC. The SLSDC is revising its
regulations to reflect the fees and
charges levied by the SLSMC in Canada
starting in the 2005 navigation season,
which are effective only in Canada. An
amendment to increase the charge per
pleasure craft per lock transited for full
or partial transit of the Seaway will
apply in the United States.

DATES: This rule is effective June 16,
2005.

FOR FURTHER INFORMATION CONTACT:
Craig H. Middlebrook, Acting Chief
Counsel, Saint Lawrence Seaway
Development Corporation, 400 Seventh
Street, SW., Washington, DC 20590,
(202) 366—0091.
SUPPLEMENTARY INFORMATION: The Saint
Lawrence Seaway Development
Corporation (SLSDC) and the St.
Lawrence Seaway Management
Corporation (SLSMC) of Canada, under
international agreement, jointly publish
and presently administer the St.
Lawrence Seaway Tariff of Tolls
(Schedule of Fees and Charges in
Canada) in their respective jurisdictions.
The Tariff sets forth the level of tolls
assessed on all commodities and vessels
transiting the facilities operated by the

SLSDC and the SLSMC. The SLSDC is
revising 33 CFR 402.8, “Schedule of
Tolls”, to reflect the fees and charges
levied by the SLSMC in Canada
beginning in the 2005 navigation
season. With one exception, the changes
affect the tolls for commercial vessels
and are applicable only in Canada. The
collection of tolls by the SLSDC on
commercial vessels transiting the U.S.
locks is waived by law (33 U.S.C.
988a(a)).

The SLSDC is amending 33 CFR 402.8
to increase the charge per pleasure craft
per U.S. lock transited from $20 to $25
U.S., or $30 Canadian. This increase is
needed due to higher operating costs at
the locks. The per lock charge for
pleasure craft transiting the Canadian
locks will remain $20 Canadian, to be
collected in Canadian dollars. No
comments were received regarding this
amendment.

Regulatory Notices: Privacy Act:
Anyone is able to search the electronic
form of all comments received into any
of our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (Volume 65, Number 70; Pages
19477-78) or you may visit http://
dms.dot.gov.

Regulatory Evaluation

This regulation involves a foreign
affairs function of the United States and
therefore Executive Order 12866 does
not apply and evaluation under the
Department of Transportation’s
Regulatory Policies and Procedures is
not required.

Regulatory Flexibility Act
Determination

I certify this regulation will not have
a significant economic impact on a
substantial number of small entities.
The St. Lawrence Seaway Regulations
and Rules primarily relate to
commercial users of the Seaway, the
vast majority of whom are foreign vessel
operators. Therefore, any resulting costs
will be borne mostly by foreign vessels.

Environmental Impact

This regulation does not require an
environmental impact statement under
the National Environmental Policy Act
(49 U.S.C. 4321, et reg.) because it is not
a major federal action significantly
affecting the quality of the human
environment.

Federalism

The Corporation has analyzed this
rule under the principles and criteria in
Executive Order 13132, dated August 4,
1999, and has determined that this rule
does not have sufficient federalism
implications to warrant a Federalism
Assessment.

Unfunded Mandates

The Corporation has analyzed this
rule under Title II of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4, 109 Stat. 48) and determined that
it does not impose unfunded mandates
on State, local, and tribal governments
and the private sector requiring a
written statement of economic and
regulatory alternatives.

Paperwork Reduction Act

This regulation has been analyzed
under the Paperwork Reduction Act of
1995 and does not contain new or
modified information collection
requirements subject to the Office of
Management and Budget review.

List of Subjects in 33 CFR Part 402
Vessels, Waterways.

m Accordingly, the Saint Lawrence
Seaway Development Corporation is
amending 33 CFR Part 402, Tariff of
Tolls, as follows:

PART 402—TARIFF OF TOLLS

m 1. The authority citation for Part 402
continues to read as follows:

Authority: 33 U.S.C. 983(a), 984(a)(4) and
988, as amended; 49 CFR 1.52.

m 2. Section 402.8 is revised to read as
follows:

§402.8 Schedule of tolls.
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Iltem

Description of chargers

Rate ($) Montreal to or from Lake Ontario
(5 locks)

Column 2

Rate ($) Welland Canal—
Lake Ontario to or from
Lake Erie
(8 locks)

Column 3

Column 1
T Subject to item 3, for complete transit of the Sea-
way, a composite toll, comprising:

(1) a charge per gross registered ton of the ship,
applicable whether the ship is wholly or partially
laden, or is in ballast, and the gross registered
tonnage being calculated according to prescribed
rules for measurement in the United States or
under the International Convention on Tonnage
Measurement of Ships, 1969, as amended from
time to time.

(2) a charge per metric ton of cargo as certified on
the ship’s manifest or other document, as fol-
lows:.

(@) bulk €Cargo ....cceeeiiiriieiiecee e
(b) general cargo ...

(c) steel slab ....................

(d) containerized cargo ......

(e) government aid cargo ...

(f) grain ..

(9) coal ....oooviiiiiiiii e

(3) a charge per passenger per lock ..........ccceceeeneee.

(4) a charge per lock for transit of the Welland
Canal in either direction by cargo ships:

(@) loaded .......coocveeiiiiiie e
(b) inballast ......cccoeviiiiiiie e
2. e Subject to item 3, for partial transit of the Seaway
3 Minimum charge per ship per lock transited for full
or partial transit of the Seaway.
4. A rebate applicable to the rates of item 110 3 ........

A charge per pleasure craft per lock transited for
full or partial transit of the Seaway, including ap-
plicable federal taxes 1.

In lieu of item 1(4), for vessel carrying new cargo
or returning ballast after carrying new cargo, a
charge per gross registered ton of the ship, the
gross registered tonnage being calculated ac-
cording to item 11:

(a) loaded
(b) in ballast

20 per cent per lock of the applicable charge under
items 1(1) and (2) plus the applicable charge
under items 1(3) and (4).

0.1507.

0.6376.
1.0204.
0.7305.
0.6376.
N/A.

0.6376.
0.6376.
1.3680.

509.22.

376.23.

13 per cent per lock of the
applicable charge under
items 1(1) and (2) plus
the applicable charge
under items 1(3) and
(4).

20.00.

N/A.
20.00.

0.1500.
0.1100.

1The applicable charge at the Saint Lawrence Seaway Development Corporation’s locks (Eisenhower, Snell) for pleasure craft is $25 U.S., or
$30 Canadian per lock. The applicable charge under item 3 at the Saint Lawrence Seaway Development Corporation’s locks (Eisenhower, Snell)
will be collected in U.S. dollars. The other amounts are in Canadian dollars and are for the Canadian Share of tolls. The collection of the U.S.
portion of tolls for commercial vessels is waived by law (33 U.S.C. 988a(a)).

Issued at Washington, DC on May 11, 2005.

Saint Lawrence Seaway Development
Corporation.

Albert S. Jacquez,

Administrator.

[FR Doc. 05-9799 Filed 5-16—-05; 8:45 am]
BILLING CODE 4910-61-P

ACTION: Final rule.

POSTAL SERVICE
39 CFR Part 254

USPS Standards for Facility
Accessibility

AGENCY: Postal Service

SUMMARY: Pursuant to the Architectural
Barriers Act of 1968, 42 U.S.C. 4151 et.
seq. (2000), the United States Postal
Service is revising its standards for
facility accessibility and adding them to
the CFR. These revisions are made in
response to the Americans with
Disabilities Act/Architectural Barriers
Act Guidelines (ADAAG/ABAAG)
recently published by the U.S.
Architectural and Transportation
Barriers Compliance Board (US Access
Board).

DATES: Effective: October 1, 2005, with
applicability dates as follows:

e For owned facilities, these
standards are applicable effective on
October 1, 2005 for all Postal Service
facility designs that have not reached
30% design completion by October 1,
2005 and for all design/build contracts
for which the solicitation is issued after
October 1, 2005.

e For leased facilities, these standards
are applicable effective on October 1,
2005 for new construction, additions,
and alterations and alternate quarters
with designs that have not reached 30%
completion by October 1, 2005.

¢ For all existing leased facilities,
these standards are applicable effective
on October 1, 2005 for all new leases
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signed on or after October 1, 2005. The
unilateral exercise of a previously
negotiated lease option is not
considered a new lease for purposes of
these standards.

FOR FURTHER INFORMATION CONTACT:
Susan Koetting, Attorney, U.S. Postal
Service, (202) 268—4818.
SUPPLEMENTARY INFORMATION: The US
Access Board recently adopted
Guidelines to implement the Americans
with Disabilities Act and the
Architectural Barriers Act at 69 FR
44084, July 23, 2004, codified at 36 CFR
part 1191. It is the Postal Service’s
intent to adopt the Guidelines
pertaining to the Architectural Barriers
Act of 1968 (42 U.S.C. 4151 et seq.),
which are found in 36 CFR Part 1191,
with the exception of the Advisory
Notes. As a matter of policy, the
Advisory Notes will be included in the
Postal Service’s revised Handbook RE—
4, “Standards for Facility Accessibility,”
which is an internal guidance document
published for the benefit of Postal
Service employees.

List of Subjects in 39 CFR Part 254

Buildings and Facilities, Individuals
with Disabilities, Postal Service
m For the reasons set forth in the
preamble, the Postal Service amends 39
CFR chapter 1 by adding a new part 254
to read as follows:

PART 254—POSTAL SERVICE
STANDARDS FOR FACILITY
ACCESSIBILITY PURSUANT TO THE
ARCHITECTURAL BARRIERS ACT

Sec.

254.1 Adoption of U.S. Access Board
Standards as Postal Service Standards of
Facility Accessibility

254.2 Definition of primary function area
and criteria used to determine whether
an alteration has an effect on an area
containing a primary function that is
disproportionate to the overall
alterations.

Authority: 39 U.S.C 101, 401, 403; 29
U.S.C. 792(b)(3) and 42 U.S.C. 12204.

§254.1 Adoption of U.S. Access Board
Standards as Postal Service Standards of
Facility Accessibility.

(a) The United States Postal Service
adopts as its Architectural Barriers Act
(ABA) “Standards for Facility
Accessibility,” the following sections of
36 CFR part 1191:

Appendix A to Part 1191, Table of
Contents for apps. G, D, and E.

Appendix C to Part 1191,
Architectural Barriers Act, Scoping
(which contains ABA Chapter 1,
Application and Administration, and
ABA Chapter 2, Scoping requirements);
pertinent parts of Appendix D to Part

1191, Technical (which includes
Chapters 3 through 10).

Appendix E to Part 1191, List of
Figures and Index.

(b) These sections listed in paragraph
(a) of this section are adopted verbatim,
with the exception of the Advisory
Notes, which are expressly excluded.

§254.2 Definition of primary function area
and criteria used to determine whether an
alteration has an effect on an area
containing a primary function that is
disproportionate to the overall alterations.

(a) Terminology. The new
accessibility guidelines require that
certain terms be defined by the
participating federal agencies. In the
U.S. Access Board’s 36 CFR part 1191,
Appendix C, ABA chapter 2, section
F202.6.2 requires that “primary function
areas” be defined and Section F202.4
contains requirements for alterations
affecting “primary function areas”
stating, “* * *an alteration that affects
or could affect the usability of or access
to an area containing a primary function
shall be made so as to ensure that, to the
maximum extent feasible, the path of
travel to the altered area, including the
rest rooms, telephones, and drinking
fountains serving the altered area, are
readily accessible to and usable by
individuals with disabilities, unless
such alterations are disproportionate to
the overall alterations in terms of cost
and scope as determined under criteria
established by the Administrator of
* * * the United States Postal Service.”

(b) Primary function areas. For
purposes of this part, the primary
function of the Postal Service is to
provide mail service for its customers,
that is to accept, distribute, transport
and deliver the mail. Two essential
facilities for fulfilling these functions
are customer lobby areas where
customers conduct their retail
transactions, access mail depositories
and post office boxes and work room
areas where postal employees distribute
the mail and perform other core postal
operations. Therefore, for purposes of
the accessibility guidelines applicable to
the Postal Service under the
Architectural Barriers Act, two primary
function areas are identified: Customer
Lobbies and Workroom Areas.

(c) Disproportionality. (1) According
to Section F202.6.2, “alteration” of
elements in a primary function area can
trigger a requirement to make
accessibility improvements along the
path of travel to the area and
improvements to rest rooms, telephones,
and drinking fountains that serve the
altered area if the alteration “affects or
could affect the usability of or access to
an area containing a primary function.”

It is conceivable that almost any repair
or alteration project in a “primary
function area” could affect the usability
of the area. Therefore a literal
interpretation of this provision could
require an expansion of the scope of
virtually any alteration in a primary
function area, regardless of the size and
scope of the original project. According
to Section F202.6.2, accessibility
improvements must be made to the path
of travel to the altered area and to rest
rooms, telephones, and drinking
fountains that serve the altered area
“unless such alterations are
disproportionate to the overall
alterations in terms of cost and scope”.
(2) For purposes of the accessibility
guidelines applicable to the Postal
Service under the Architectural Barriers
Act, two criteria must be considered in
making a determination whether
accessibility improvements are
disproportionate to the cost and scope
of the original alteration: a magnitude
threshold for the original alteration and
a maximum ‘‘percentage threshold” for
the accessibility alteration.

(d) Magnitude threshold. 1t is
anticipated that, in most cases, a
significant additional effort would be
required to assess physical conditions
along the path of travel and for rest
rooms, telephones, and drinking
fountains that serve the altered area, and
to determine the scope, budget and
appropriate design requirements for any
corrective alterations. Unless the
original alteration is of substantial
magnitude, a disproportionate effort
would be devoted to such investigation,
design, and administration leaving few,
if any funds to accomplish corrective
work. Accordingly, a “magnitude
threshold” is established such that no
accessibility improvements to the path
of travel, nor to any associated facilities,
shall be required under F202.6.2 for
alterations that have an estimated total
cost less than 20 percent of the fair
market value of the facility.

(e) Percentage threshold. For
alterations subject to F202.6.2 that meet
or exceed the “magnitude threshold,”
the maximum cost for accessibility
improvements to the path of travel,
including all costs for accessibility
improvements to rest rooms, telephones,
and drinking fountains that serve the
altered area, shall not exceed 20 percent
of the total cost of the original
alteration. Costs for accessibility
improvements in excess of the 20
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percent threshold shall be deemed
“disproportionate.”

Neva Watson,

Attorney, Legislative.

[FR Doc. 05-9745 Filed 5-16—05; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R03—OAR-2005-VA-0006; FRL-7913-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Virginia; Emission
Standards for Solvent Cleaning
Operations Using Non-Halogenated
Solvents

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Commonwealth of Virginia State
Implementation Plan (SIP). The revision
consists of regulatory modifications
intended to clarify the applicability of
the solvent metal cleaning operations
using non-halogenated solvents
provisions. EPA is approving these
revisions in accordance with the
requirements of the Clean Air Act.

DATES: This rule is effective on July 18,
2005, without further notice, unless
EPA receives adverse written comment
by June 16, 2005. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R03—OAR-
2005-VA-0006 by one of the following
methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Agency Web site: http://
www.docket.epa.gov/rmepub/. RME,
EPA’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

C. E-mail: campbell.dave@epa.gov.

D. Mail: R03—-OAR-2005-VA-0006,
Dave Campbell, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

E. Hand Delivery: At the previously-
listed EPA Region IIT address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R03-OAR-2005-VA—-0006.
EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.docket.epa.gov/rmepub/,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through RME,
regulations.gov or e-mail. The EPA RME
and the Federal regulations.gov Web
sites are an “‘anonymous access”’
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.docket.epa.gov/
rmepub/. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Ellen Wentworth, (215) 814—2034, or by
e-mail at wentworth.ellen@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On January 24, 2003 (68 FR 3410),
EPA reclassified the Metropolitan
Washington, DC ozone nonattainment
area (DC area) from ‘‘serious’ to
“severe” for the one-hour ozone
standard. As a severe nonattainment
area, the DC area, which comprises the
states of Maryland, portions of Virginia
and the District of Columbia, is now
required to meet the requirements of
section 182(d) of the CAA and attain the
standard by November 15, 2005. As a
result of the reclassification to severe
nonattainment, the DC area must
implement additional control measures
and submit SIP revisions for post-1999
rate of progress (ROP) plans, revisions to
contingency measures and revisions to
the area’s attainment demonstration.

As a part of Virginia’s strategy to meet
its portion of the necessary emission
reductions, the Commonwealth adopted
new measures to control volatile organic
compound (VOC) emissions from four
additional source categories, including a
regulation to control emissions from
solvent metal cleaning operations.

II. Summary of SIP Revision

On February 23, 2004, the
Commonwealth of Virginia submitted a
formal revision to its SIP. The SIP
revision consisted of four new
regulations added to 9 VAC 5, Chapter
40, amendments to one existing article
of 9 VAC 5 Chapter 20, and
amendments to 9 VAC 5, Chapter 20 to
incorporate by reference additional test
methods and procedures. The revision
also included amendments to section B
of 9 VAC 5-40-3260 (Rule 4-24)
pertaining to emissions standards for
solvent metal cleaning operations using
non-halogenated solvents. This action
addresses Rule 4-24 only. The
remaining portions of the submittal
have been the subject of separate
rulemaking actions.

On June 9, 2004 (69 FR 32277), EPA
published a direct final rulemaking
action approving the Commonwealth’s
solvent metal cleaning operations
regulation for the Northern Virginia
portion of the Metropolitan DC ozone
nonattainment area (Northern Virginia
Area) into the SIP. This regulation was
based on the Ozone Transport
Commission’s (OTC) model rule. The
Virginia solvent metal cleaning
regulation entitled, “Emission
Standards for Solvent Metal Cleaning
Operations in the Northern Virginia
VOC Emission Control Area” (Rule 4—
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47), applies to solvent metal cleaning
operations in the Northern Virginia Area
only.

As a part of the February 23, 2004,
submittal, the Commonwealth of
Virginia amended the applicability
provisions in section B of 9 VAC 5-40—
3260, “Emission Standards for Solvent
Metal Cleaning Operations Using
Halogenated Solvents’ (Rule 4-24), to
clarify that this regulation does not
apply to sources in the Northern
Virginia Area. Sources located in the
Northern Virginia Area are subject to the
provisions found in “Emission
Standards for Solvent Metal Cleaning
Operations in the Northern Virginia
VOC Emission Control Area” (Rule 4—
47).

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virgina

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information: (1)
That are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law,Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information

“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal
counterparts. * * *”” The opinion
concludes that “[r]egarding § 10.1-1198,
therefore, documents or other
information needed for civil or criminal
enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
Clean Air Act, including, for example,
sections 113, 167, 205, 211 or 213, to
enforce the requirements or prohibitions
of the state plan, independently of any
state enforcement effort. In addition,
citizen enforcement under section 304
of the Clean Air Act is likewise
unaffected by this, or any, state audit
privilege or immunity law.

IV. Final Action

EPA is approving the Commonwealth
of Virginia’s amendment to the
regulations pertaining to solvent metal
cleaning operations using non-
halogenated solvents, submitted on
February 23, 2004. EPA is publishing
this rule without prior proposal because
the Agency views this as a
noncontroversial amendment and

anticipates no adverse comment.
However, in the “Proposed Rules”
section of today’s Federal Register, EPA
is publishing a separate document that
will serve as the proposal to approve the
SIP revision if adverse comments are
filed. This rule will be effective on July
18, 2005, without further notice unless
EPA receives adverse comment by June
16, 2005. If EPA receives adverse
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. EPA will address all
public comments in a subsequent final
rule based on the proposed rule. EPA
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have tribal implications because it
will not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
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distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 18, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and

shall not postpone the effectiveness of
such rule or action. This action,
regarding amendments to the
Commonwealth of Virginia’s solvent
metal cleaning operations using non-
halogenated solvents, may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)
List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Ozone, Reporting and

recordkeeping requirements, Volatile
organic compounds.

Dated: May 6, 2005.
Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52

continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

Subpart VV—Virginia

m 2.In §52.2420, the table in paragraph
(c) is amended by revising the entry for
“5—40-3260" under Chapter 40, Part II,
Article 24 to read as follows:

§52.2420 Identification of plan.
* * * * *
(C) * % %

EPA-APPROVED VIRGINIA REGULATIONS AND STATUTES

Explanation
State citation (9 VAC 5) Title/subject State effec-  EPAap-  [former SIP
P citation]
Chapter 40 Existing Stationary Sources
Part Il Emission Standards

Article 24 Emission Standards for Solvent Metal Cleaning Operations Using Non-Halogenated Solvents (Rule 4-24)

5-40-3260 ......ccooeviiiiiiniie

Applicability and Designation of Affected Facility

3/24/04

5/17/05
[Insert page
number
where the
document
begins]

* * * * *

[FR Doc. 05-9781 Filed 5-16-05; 8:45 am]
BILLING CODE 6560-50—P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No.050228049-5122-02; 1.D.
021105C]

RIN 0648—-AT05

Atlantic Highly Migratory Species;
Lifting Trade Restrictive Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS is amending the
regulations governing the trade of tuna
and tuna-like species in the North and
South Atlantic Ocean to implement
recommendations adopted at the 2004
meeting of the International
Commission for the Conservation of
Atlantic Tunas (ICCAT). This final rule
lifts the trade restrictions on importing
bigeye tuna (BET) from Cambodia; BET
and bluefin tuna (BFT) from Equatorial
Guinea; and BET, BFT, and swordfish
(SWO) from Sierra Leone. Additionally,
the final rule corrects section reference
conflicts between two rules that were
published in the Federal Register on
November 17, 2004, and December 6,
2004.

DATES: Effective July 2, 2005.

ADDRESSES: Copies of the Fishery
Management Plan for Atlantic Tunas,
Swordfish and Sharks and other
relevant documents are available from
the Highly Migratory Species
Management Division website at
www.nmfs.noaa.gov/sfa/hms.

FOR FURTHER INFORMATION CONTACT:
Megan Gamble by phone: 301-713-2347
or by fax: 301-713-1917.

SUPPLEMENTARY INFORMATION: The U.S.
Atlantic swordfish and tuna fisheries
are managed under the Fishery
Management Plan for Atlantic Tunas,
Swordfish, and Sharks (HMS FMP) and
regulations at 50 CFR part 635 under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), 16 U.S.C.
1801 et seq., and the Atlantic Tunas
Convention Act (ATCA), 16 U.S.C. 971
et seq. The ATCA authorizes the
promulgation of regulations as may be
necessary and appropriate to carry out
ICCAT recommendations. Trade-related
ICCAT recommendations from 2004
include, but are not limited to, 04—13,
04-14, and 04—15. NMFS issued a
proposed rule on March 8, 2005 (70 FR

11190), to implement these
recommendations. Details regarding the
recommendations and the section
reference corrections are described in
the proposed rule and are not repeated
in this final rule.

Response to Comments

NMFS received a comment from one
individual prior to the closing date of
the comment period for the proposed
rulemaking, which ended on April 7,
2005. This individual’s comments are
summarized below with the response.

Comment: The United States should
not encourage overfishing anywhere in
the world. All tuna quotas should be
reduced by 50 percent this year and by
ten percent each year thereafter.

Response: The United States works
closely with ICCAT to develop science-
based management advice to rebuild all
stocks of Atlantic tuna and tuna-like
species. The United States implements
quotas for Atlantic tuna and tuna-like
species that are consistent with ICCAT
recommendations. Additionally, the
United States has measures in place to
address any overharvest of the annual
quotas for Atlantic tunas.

Changes from the Proposed Rule

There are no changes from the
proposed rule (March 8, 2005, 70 FR
11190).

Classification

This final rule is published under the
authority of the Magnuson-Stevens Act,
16 U.S.C. 1801 et seq., and ATCA, 16
U.S.C. 971 et seq. The Assistant
Administrator for Fisheries has
determined that the regulations
contained in this final rule are necessary
to implement the recommendations of
ICCAT and to manage the domestic
Atlantic highly migratory species
fisheries.

NMFS has determined that this final
rule would not have significant
economic, environmental, or social
impacts as defined in the National
Environmental Policy Act (NEPA).
Therefore, it is categorically excluded
from the need to prepare an
Environmental Assessment.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

NMEFS has determined that these
regulations would be implemented in a
manner consistent to the maximum
extent practicable with the enforceable
provisions of the coastal zone
management programs of those Atlantic,
Gulf of Mexico, and Caribbean states.
The proposed regulations were
submitted to the responsible state
agencies for their review under Section

307 of the Coastal Zone Management
Act. All of the states that responded
(Delaware, New Hampshire,
Pennsylvania, Texas, and Virginia)
found NMFS’ proposed actions to be
consistent with their coastal zone
management programs. Concurrence is
presumed for those states that did not
respond.

This action does not contain policies
with federalism implications under
Executive Order 13132.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. No comments were received
regarding this certification. As a result,
a regulatory flexibility analysis was not
required and none was prepared.

The NMFS has determined that
fishing activities conducted under this
rule will have no adverse impact on
marine mammals.

The fishing activities conducted
pursuant to this rule will not affect
endangered or threatened species or
critical habitat under the Endangered
Species Act. This action is not likely to
result in any significant changes to the
quantity of BET, BFT, and SWO
imported from Cambodia, Equatorial
Guinea, and Sierra Leone, as past import
levels of these fish species from these
countries are low or nonexistent.

List of Subjects in 50 CFR Part 635

Fisheries, Fishing, Fishing vessels,
Foreign relations, Imports, Penalties,
Reporting and recordkeeping
requirements, Treaties.

Dated: May 11, 2005.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons set out in the preamble,
50 CFR part 635 is amended as follows:

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

m 1. The authority citation for part 635
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.
m 2.In §635.41, paragraphs (a) and (b)
are removed; paragraphs (c) through (g)
are redesignated as paragraphs (a)
through (e); and newly redesignated
paragraph (a) is revised to read as
follows:

§635.41 Products denied entry.

(a) All shipments of Atlantic bigeye
tuna, or its products, in any form,
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harvested by a vessel under the
jurisdiction of Bolivia or Georgia will be
denied entry into the United States.

* * * * *

m 3.In §635.71, paragraphs (b)(26) and
(e)(16) are removed; paragraphs (b)(27)
through (b)(30) are redesignated as
paragraphs (b)(26) through (b)(29); and
paragraphs (a)(24), (a)(45) through
(a)(47), and newly redesignated
paragraph (b)(29) are revised to read as
follows:

§635.71 Prohibitions.
* * * * *
(a) * % %

(24) Import, or attempt to import, any
fish or fish products regulated under

this part in a manner contrary to any
import requirements or import
restrictions specified at § 635.40 or
635.41.

* * * * *

(45) Import or attempt to import tuna
or tuna-like species harvested from the
ICCAT convention area by a fishing
vessel that is not listed in the ICGCAT
record of authorized vessels as specified
in §635.41(b).

(46) Import or attempt to import tuna
or tuna-like species harvested by a
fishing vessel on the ICCAT illegal,
unreported, and unregulated fishing list
as specified in §635.41(c).

(47) Import or attempt to import tuna
or tuna-like species, placed in cages for
farming and/or transshipment,
harvested in the ICCAT convention area
and caught by a fishing vessel included
on the ICCAT list as engaged in illegal,
unreported, and unregulated fishing as
specified in §635.41(d).

(b) L

(29) Import a bigeye tuna or bigeye
tuna product into the United States from
Bolivia or Georgia as specified in
§635.41.

[FR Doc. 05-9793 Filed 5-16—05; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21230; Directorate
Identifier 2004—-SW-51-AD]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron Model 206A and
206B Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes
adopting a new airworthiness directive
(AD) for Bell Helicopter Textron (Bell)
Model 206A and 206B helicopters
modified by Aeronautical Accessories,
Inc. Supplemental Type Certificate
(STC) SH1392S0O with certain part-
numbered high crosstubes. The AD
would require inspecting at specified
time intervals and replacing any cracked
crosstubes. This proposal is prompted
by the discovery of a cracked high
forward crosstube. The actions specified
by the proposed AD are intended to
detect a crack in the crosstube which
could lead to failure of the crosstube,
collapse of the landing gear, and
subsequent loss of control of the
helicopter.

DATES: Comments must be received on
or before July 18, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

¢ DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically;

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically;

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DG 20590;

e Fax: 202—493-2251; or

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this proposed AD from
Aeronautical Accessories, Inc., P.O. Box
3689, Bristol, Tennessee 37625—3689,
telephone (423) 538-5151 or (800) 251—
7094, fax (423) 538—8469, or e-mail at
sales@aero-access.com.

You may examine the comments to
this proposed AD in the AD docket on
the Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT:
Marc Belhumeur, Aviation Safety
Engineer, FAA, Rotorcraft Directorate,
Rotorcraft Certification Office, Fort
Worth, Texas 76193-0170, telephone
(817) 222-5177, fax (817) 222—-5783.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any written
data, views, or arguments regarding this
proposed AD. Send your comments to
the address listed under the caption
ADDRESSES. Include the docket number
“FAA-2005-21230, Directorate
Identifier 2004-SW-51-AD” at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed
rulemaking. Using the search function
of our docket Web site, you can find and
read the comments to any of our
dockets, including the name of the
individual who sent or signed the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78) or you may visit
http://dms.dot.gov.

Examining the Docket

You may examine the docket that
contains the proposed AD, any
comments, and other information in

person at the Docket Management
System (DMS) Docket Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5227) is located at the plaza level of the
Department of Transportation NASSIF
Building in Room PL—401 at 400
Seventh Street, SW., Washington, DC.
Comments will be available in the AD
docket shortly after the DMS receives
them.

Discussion

We recently determined that we
needed to issue an AD for Bell 206
helicopters that have Aeronautical
Accessories, Inc. (AAI) crosstubes
installed. This determination was made
after receipt of a Malfunction or Defect
Report (FAA Form 8010—4) from an
operator after the discovery of a cracked
crosstube. The crack was discovered
during a routine inspection after the
landing gear was removed from the
aircraft and was not visible while
installed on the aircraft, although 50%
of the crosstube’s diameter was cracked.
The cracking occurred in an older AAI
crosstube that had been modified from
rivet-on supports to the current clamp-
on supports.

We have reviewed AAI Alert Service
Bulletin (ASB) No. AA-03121, dated
October 25, 2004, which describes
procedures for inspecting each high fwd
crosstube, part number (P/N) 206-321—
001 (serial number (S/N) 1001-1152)
and each high aft crosstube, P/N 206—
321-002 (S/N 2001-2152) for a crack
within 300 flight-hours but not later
than April 15, 2005.

After reviewing the Malfunction or
Defect Report, and the AAI ASB, we
have determined that AD action is
necessary to mandate recurring
inspections of the crosstube and to
detect a crack in the crosstube that
could lead to failure of the crosstube,
collapse of the landing gear, and
subsequent loss of control of the
helicopter.

This unsafe condition is likely to exist
or develop on other helicopters of the
same type designs modified with STC
SH1392S0. Therefore, the proposed AD
would require the following within 300
hours time-in-service (TIS) or 60 days,
whichever occurs first, and after that at
intervals not to exceed 300 hours TIS or
12 months, whichever occurs first:

¢ Inspecting each forward crosstube,
P/N 206-321-001 with S/N 1001
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through 1152, for a crack and replacing
any cracked crosstube with an airworthy
crosstube before further flight; and

¢ Inspecting each high aft crosstube,
P/N 206-321-002, with S/N 2001
through 2152, for a crack and replacing
any cracked crosstube with an airworthy
crosstube before further flight.

We estimate that this proposed AD
would affect 150 helicopters of U.S.
registry. Inspecting both crosstubes on
each helicopter would take
approximately 3 work hours and
replacing both crosstubes, if necessary,
would also take approximately 3 work
hours. The average labor rate is $65 per
work hour. Required parts would cost
approximately $2,260 per crosstube.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators would be $736,500 ($4,910
per helicopter, assuming one inspection
and one forward and one aft crosstube
replacement on the entire fleet).
Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. Additionally, this proposed AD
would not have a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a draft economic
evaluation of the estimated costs to
comply with this proposed AD. See the
DMS to examine the draft economic
evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in

air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

Bell Helicopter Textron: Docket No. FAA—
2005-21230; Directorate Identifier 2004—
SW-51-AD.

Applicability: Model 206A and 206B
helicopters modified by Aeronautical
Accessories, Inc. Supplemental Type
Certificate SH1392S0, with high forward
crosstube, part number (P/N) 206-321-001
with serial number (S/N) 1001 through 1152,
and high aft crosstube, P/N 206-321-002
with S/N 2001 through 2152, installed,
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To detect a crack in the crosstube, which
could lead to failure of the crosstube,
collapse of the landing gear, and subsequent
loss of control of the helicopter, accomplish
the following:

(a) Within 300 hours time-in-service (TIS)
or 60 days, whichever occurs first, and after
that at intervals not to exceed 300 hours TIS
or 12 months, whichever occurs first, remove
each crosstube and inspect it for cracks.
Replace any cracked crosstube with an
airworthy crosstube before further flight.

Note: Aeronautical Accessories, Inc. Alert
Service Bulletin No. AA-03121, dated
October 25, 2004, pertains to the subject of
this AD.

(b) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Rotorcraft Certification
Office, Rotorcraft Directorate, FAA, for
information about previously approved
alternative methods of compliance.

Issued in Fort Worth, Texas, on May 9,
2005.

David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 05-9762 Filed 5—16—05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 35, 131, 154, 157, 250,
281, 284, 300, 341, 344, 346, 347, 348,
375, and 385

[Docket No. RM01-5-000]

Electronic Tariff Filings

May 10, 2005.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of technical conference
date change.

SUMMARY: The date of the staff technical
conference on the electronic tariff and
rate case filing software has been
changed to June 1, 2005. This
conference will address issues relating
to the Commission’s July 8, 2004 Notice
of Proposed Rulemaking requiring
electronic tariff filings (69 FR 43929).
DATES: June 1, 2005 Technical
conference.

ADDRESSES: The meeting will be held at
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426 in Hearing
Room 1.

FOR FURTHER INFORMATION CONTACT: H.
Keith Pierce (Technical Information),
Office of Markets, Tariffs, and Rates,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426. (202) 502—-8525.
Keith.Pierce@ferc.gov.

SUPPLEMENTARY INFORMATION:

Notice of Technical Conference Date
Change to June 1, 2005

Take notice that the date of the staff
technical conference in this docket has
been changed to June 1, 2005. The
conference will address the electronic
tariff and rate case filing software that
has been developed in connection with
the Commission’s Notice of Proposed
Rulemaking requiring electronic tariff
filings. Electronic Tariff Filings, Notice
of Proposed Rulemaking, 69 FR 43929
(July 23, 2004) FERC Stats. & Regs.,
Proposed Regulations { 32,575 (July 8,
2004).

The date of the technical conference
has been changed to June 1 because
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certain interest group members would
not be able to attend the previously
scheduled May 24, 2005 conference !
and requested that the conference be
rescheduled. All major trade
associations for the gas, electric, and oil
industries have been contacted and are
comfortable with the June 1 date. The
technical conference will be held from
9 a.m. until 4 p.m. (EST) at the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426
in Hearing Room 1.

The Capitol Connection offers the
opportunity for remote listening and
viewing of the conference. It is available
for a fee, live over the Internet, via C-
Band Satellite. Persons interested in
receiving the broadcast, or who need
information on making arrangements
should contact David Reininger or Julie
Morelli at the Capitol Connection ((703)
993-3100) as soon as possible or visit
the Capitol Connection Web site at
http://www.capitolconnection.gmu.edu
and click on “FERC”.

The conference is open to the public
to attend, and pre-registration is not
required.

FERC conferences are accessible
under section 508 of the Rehabilitation
Act of 1973. For accessibility
accommodations please send an e-mail
to accessibility@ferc.gov or call toll free
1-866-208—3372 (voice) or (202) 208—
1659 (TTY), or send a fax to (202) 208—
2106 with the required
accommodations.

For more information about this
conference, please contact Keith Pierce,
Office of Markets, Tariffs and Rates at
(202) 502-8525 or Keith.Pierce@ferc.gov.

Linda Mitry
Deputy Secretary

[FR Doc. 05-9802 Filed 5-16—05; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 35, 37, and 38
[Docket No. RM05-5-000]

Standards for Business Practices and
Communication Protocols for Public
Utilities

May 9, 2005.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is proposing to

1See 70 FR 23945 (May 6, 2005).

amend its regulations to incorporate by
reference standards promulgated by the
North American Energy Standards
Board’s (NAESB’s) Wholesale Electric
Quadrant (WEQ) dealing with: Open
Access Same-Time Information Systems
(OASIS) business practice standards,
including posting requirements for
Order No. 2003 generator
interconnection agreements and
procedures; OASIS Standards and
Communication Protocols and Data
Dictionary; and business practice
standards for Coordinate Interchange,
Area Control Error (ACE) Equation
Special Cases, Manual Time Error
Correction, and Inadvertent Interchange
Payback.

Incorporating these standards by
reference into the Commission’s
regulations is intended to benefit
wholesale electric customers by
streamlining utility business practices
and transactional processes and OASIS
procedures and by adopting a formal
ongoing process for reviewing and
upgrading the Commission’s OASIS
standards and other electric industry
business practices that would benefit
from the implementation of generic
industry standards. In addition, the
proposal to adopt business practice
standards for Coordinate Interchange,
ACE Equation Special Cases, Manual
Time Error Correction, and Inadvertent
Interchange Payback are intended to
complement the Version 0 Reliability
Standards of the North American
Electric Reliability Council.

DATES: Comments on the proposed rule
are due July 1, 2005.

ADDRESSES: Comments may be filed
electronically via the eFiling link on the
Commission’s Web site at http://
www.ferc.gov. Commenters unable to
file comments electronically must send
an original and 14 copies of their
comments to: Federal Energy Regulatory
Commission, Office of the Secretary,
888 First Street, NE., Washington, DC,
20426. Refer to the Comment
Procedures section of the preamble for
additional information on how to file
comments.

FOR FURTHER INFORMATION CONTACT:

Marvin Rosenberg (technical issues),
Office of Markets, Tariffs and Rates,
Federal Energy Regulatory
Commission, 888 First Street, NE,
Washington, DC 20426, (202) 502—
8292.

Kay Morice (technical issues), Office of
Markets, Tariffs and Rates, Federal
Energy Regulatory Commission, 888
First Street, NE, Washington, DC
20426, (202) 502—6507.

Gary D. Cohen (legal issues), Office of
the General Counsel, Federal Energy

Regulatory Commission, 888 First
Street, NE, Washington, DC 20426,
(202) 502-8321.

SUPPLEMENTARY INFORMATION:

1. The Federal Energy Regulatory
Commission (Commission) proposes to
amend its regulations under the Federal
Power Act to incorporate by reference
certain standards promulgated by the
North American Energy Standards
Board’s (NAESB’s) Wholesale Electric
Quadrant (WEQ) that implement, with
modifications, the Commission’s
existing Open Access Same-Time
Information Systems (OASIS) Business
Practice Standards and OASIS
Standards and Communication
Protocols and Data Dictionary
requirements. In addition, the
Commission proposes to incorporate by
reference NAESB’s business practice
standards on Coordinate Interchange,
Area Control Error (ACE) Equation
Special Cases, Manual Time Error
Correction, and Inadvertent Interchange
Payback that complement the Version 0
Reliability Standards of the North
American Electric Reliability Council
(NERQ).

2. Incorporating these standards by
reference into the Commission’s
regulations is intended to benefit
wholesale electric customers by
streamlining utility business practices
and transactional processes and OASIS
procedures and by adopting a formal
ongoing process for reviewing and
upgrading the Commission’s OASIS
standards as well as other electric
industry business practices that would
benefit from the implementation of
generic industry standards.

I. Background

3. When the Commission developed
its OASIS regulations, OASIS Standards
and Communication Protocols, Data
Dictionary, and Business Practice
Standards, it relied heavily on the
assistance provided by all segments of
the wholesale electric power industry
and its customers in the ad hoc working
groups that came together and offered
consensus proposals for the
Commission’s consideration. While this
process was very successful, it became
apparent to the Commission that
ongoing issues remained that would be
better addressed by an ongoing industry
group dedicated to drafting consensus
industry standards to implement the
Commission’s OASIS-related policies
and policies on other industry business
practices that would benefit from the
implementation of generic industry
standards rather than by continued
reliance on an ad hoc approach.
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4. On December 19, 2001, the
Commission issued an order ! asking the
wholesale electric power industry to
develop business practice standards and
communication protocols by
establishing a single consensus,
industry-wide standards organization
for the wholesale electric industry, to
complement the market design
principles the Commission was
developing.

5. Subsequently, in 2002, the Gas
Industry Standards Board (GISB)
stepped forward and volunteered to
play this role by modifying its
organization to broaden the scope of its
activities to address electric power
standards. The result of this
reorganization has been the emergence
of NAESB’s WEQ), a non-profit,
industry-driven organization working to
reach consensus on standards to
streamline the business practices and
transactional processes within the
wholesale electric industry and
proposing and adopting voluntary
communication standards and model
business practices.

6. As we have previously stated, we
consider “coordination between
business practice standards and
reliability standards to be critical to the
efficient operation of the market.” 2
Thus, we urged the industry to
“expeditiously establish the procedures
for ensuring such coordination after the
NAESB WEQ [was] formalized, and
request[ed] NAESB and others to file an
update on the progress on coordination
between it and NERC, 90 days after the
formation of the WEQ.” 3

7. In response to the Commission’s
request, NAESB and NERC filed a joint
letter, on December 16, 2002, explaining
that both organizations had signed a
memorandum of understanding (MOU)
“designed to ensure that the
development of wholesale electric
business practices and reliability
standards are harmonized and that
every practicable effort is made to
eliminate overlap and duplication of
efforts between the two organizations.”
The MOU describes, among other
coordination procedures, the
establishment of a Joint Interface
Committee that will review all
standards development proposals
received by either organization and
determine which organization should be
assigned to draft the relevant standards.

8. On January 18, 2005, NAESB filed
a report with the Commission detailing

1 See Electricity Market Design and Structure, 97
FERC {61,289 (2001) (December 2001 Order), 99
FERC 61,171 (May 2002 Order), reh’g denied, 101
FERC {61,297 (2002) (December 2002 Order).

2May 2002 Order, 99 FERC {61,171at P 22.

3Id. at P 22.

the WEQ’s activities over the past two
years since the group’s inception. This
filing represents NAESB’s first filing
with the Commission reporting on
wholesale electric business practices.
NAESB reports that the WEQ has
adopted business practices standards
and communication protocols for the
wholesale electric industry. These
standards (Version 000 Standards)
include the following OASIS-related
business practice standards and
communication protocols: (1) OASIS
Business Practice Standards; (2) OASIS
Standards and Communication
Protocols; and (3) an OASIS Data
Dictionary.

9. NAESB also reports that, to
complement NERC’s Version 0
Reliability Standards, the WEQ has
adopted business practice standards for:
(1) Coordinate Interchange; (2) ACE
Equation Special Cases; (3) Manual
Time Error Correction; and (4)
Inadvertent Interchange Payback.
Further, NAESB states that the WEQ has
adopted business practice standards for
Standards of Conduct to implement the
Commission’s requirements in Order
Nos. 2004, 2004—A, and 2004-B.4

10. According to NAESB, the WEQ
has adopted the Commission’s OASIS
Business Practice Standards, OASIS
Standards and Communication
Protocols, and OASIS Data Dictionary to
reflect the business practice standards
and communication protocol standards
adopted by the Commission in Order
Nos. 605, 638, and 889.5 NAESB states
that the WEQ then adopted
modifications to these standards to: (1)
Facilitate the redirection of transmission
service;b (2) address multiple

4 Standards of Conduct for Transmission
Providers, Order No. 2004, FERC Stats. & Regs.,
Regulations Preambles {31,155 (2003) (Order No.
2004), order on reh’g, Order No. 2004—A, FERC
Stats. & Regs., Regulations Preambles 31,161
(2004), order on reh’g and clarification, Order No.
2004-B, FERC Stats. & Regs., Regulations Preambles
31,166 (2004), order on reh’g and clarification,
Order No. 2004-C, FERC Stats. & Regs., Regulations
Preambles {31,172 (2005), , order on reh’g and
clarification, Order No. 2004-D, 110 FERC {61,320
(2005), appeal pending sub nom. American Gas
Association v. FERC, No. 04-1178, et al. (DC Cir.
filed June 9, 2004 and later). NAESB reports that it
is currently engaged in priority efforts to make any
necessary modifications to the Standards of
Conduct business practice standards to ensure they
adequately address the requirements of Order No.
2004-C.

5 Open Access Same-Time Information Systems,
Order No. 605, FERC Stats. & Regs., Regulations
Preambles 1996—2000 731,075 (1999); Open Access
Same-Time Information Systems, Order No. 638,
FERC Stats. & Regs., Regulations Preambles 1996—
2000 {31,093 (2000); Open Access Same-Time
Information Systems, Order No. 889, FERC Stats. &
Regs., Regulations Preambles 1991-1996 31,35
(1996), Order No. 889-A, FERC Stats. & Regs.,
Regulations Preambles 1996—2000 {31,049 (1997).

6 NAESB Comments at 21.

submissions of identical transmission
requests/queuing issues;” (3) address
OASIS posting requirements under
Order No. 2003 (the Large Generator
Interconnection rule);® and (4) provide
non-substantive editing to improve the
formatting, organization, and clarity of
the text.?

11. NAESB also reports that the
development of the WEQ business
practices standards on Coordinate
Interchange, ACE Equation Special
Cases, Manual Time Error Correction,
and Inadvertent Interchange Payback
was part of a joint effort with NERC
where the existing NERC operating
policies were divided into reliability
standards for development by NERC and
business practices standards for
development by NAESB. The
Commission endorsed this cooperative
division of labor between NERC and
NAESB in the May 2002 Order.1°

II. Discussion

A. Standards Development and
Incorporation by Reference

12. As we have previously stated, we
are pleased that the industry has
reached a broad consensus that the
WEQ will be the single organization to
develop business practice and electronic
communication standards on behalf of
the entire wholesale electric power
industry.1? Coordinating these efforts
within a single organization will make
the process of developing standards
more efficient, which benefits the entire
industry. NAESB is an accredited
American National Standards Institute
Standards Development Organization,
and, thus, the standards development
process will ensure due process and
assure that all industry members may
participate in drafting the standards.
The Commission’s confidence in the
ability of the WEQ to fill this role
successfully is justified by the positive
contributions NAESB and its
predecessor, GISB, have already made

71d. at 20.

8 See Standardization of Generator
Interconnection Agreements and Procedures, Order
No. 2003, FERG Stats. & Regs., Regulations
Preambles 31,146 (2003), order on reh’g, Order
No. 2003-A, FERC Stats. & Regs., Regulations
Preambles {31,160 (2004), order on reh’g, Order
No. 2003-B, FERC Stats & Regs., Regulations
Preambles 931,171 (2004), reh’g pending.

9One of these edits was to delete Standard 1.4 of
the WEQ’s OASIS Business Practice Standards
governing compliance with the OASIS Standards of
Conduct (which is now governed by the
Commission’s regulations at 18 CFR part 358,
which superceded the Commission’s former
regulation at 18 CFR 37.4) because the provision to
which it related has now been superseded.

1099 FERC 61,171 at P 22.

11]d. at P 3.
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in developing consensus standards
applicable to the natural gas industry

13. The WEQ’s standards were
developed under a voluntary consensus
process. Under this process, to be
approved a standard must receive a
super-majority vote of 67 percent of the
members of the WEQ’s Executive
Committee with support from at least 40
percent from each of the five industry
segments—transmission, generation,
marketer/brokers, distribution/load
serving entities, and end users. For final
approval, 67 percent of the WEQ’s
general membership must ratify the
standards.

14. As we found with respect to the
natural gas industry, adoption of
consensus standards is appropriate
because the consensus process assists
the Commission in determining the
reasonableness of the standards by
requiring that the standards draw
support from a broad spectrum of all
segments of the industry. Since the
industry itself has to conduct business
under these standards, the
Commission’s regulations should reflect
those standards that have the widest
possible support.

15. In section 12(d) of the National
Technology Transfer and Advancement
Act of 1995, Congress affirmatively
requires federal agencies to use
technical standards developed by
voluntary consensus standards
organizations, like NAESB’s WEQ, as
means to carry out policy objectives or
activities.’2 As the Commission has
pointed out on several occasions,3
incorporation by reference is the
appropriate, and indeed the required,
method for adopting copyrighted
standards material.1¢ As required, the
WEQ standards are reasonably available
from NAESB. Members can access these
materials at no additional charge from
the NAESB Web site or can pay $50 for
the booklet or CD rom. Because

12Pub L. No. 104-113, section 12(d), 110 Stat. 775
(1996), 15 U.S.C. 272 note (1997).

13 See, e.g., Standards for Business Practices of
Interstate Natural Gas Pipelines, Order No. 587-R,
FERC Stats. & Regs., Regulation Preambles {31,141
at P 29-37 (2003).

14 Order No. 587—-A , 61 FR 55208, 77 FERC
61,061, at p. 61,232 (1996); Order No. 587-K ,
FERC Stats. & Regs., Regulations Preambles 1996—
2000 {31,072 at 30,775 (1999). See 5 U.S.C. 552
(a)(1) (2000); 1 CFR 51.7(4) (requirements
established for incorporation by reference); Federal
Participation in the Development and Use of
Voluntary Standards, OMB Circular A-119, at 6
(a)(1) (Feb. 10, 1998), http://www.whitehouse.gov/
omb/circulars/a119/a119.html (incorporation by
reference appropriate means of adopting private
sector standards under the National Technology
Transfer and Advancement Act). Indeed, the
Commission could not reproduce the WEQ
standards in violation of the NAESB copyright. See
28 U.S.C. 1498 (government not exempt from patent
and copyright infringement).

standards development is of importance
to the entire industry, the Commission
strongly encourages all companies to
become members and to participate
actively in the NAESB process.
However, non-members can obtain the
standards booklet or CD rom for $100.
In addition, as required by the
regulations, copies of the standards are
also available for inspection in the
Commission’s Public Reference Room.15

16. Consistent with our practice for
the natural gas industry, the
Commission is proposing to incorporate
by reference (in part 38 of our
regulations under the Federal Power
Act, 18 CFR part 38) most of the
standards developed by the WEQ. Once
the Commission incorporates the WEQ’s
standards into its regulations, all public
utilities subject to the Commission’s
authority will be required to comply
with the incorporated standards, as
would non-jurisdictional entities
voluntarily following Commission’s
open access requirements under
reciprocity. As NAESB revises these
standards in the future, the Commission
will review NAESB’s revisions and
consider incorporating such changes
through a notice and comment
rulemaking.16

17. The Commission is also
proposing, similar to what we have
done with respect to the gas standards,
to require each electric utility to revise
its open access transmission tariff
(OATT) to include the applicable WEQ
standards.'” For standards that do not
require implementing tariff provisions,
the Commission is proposing to permit
the utility to incorporate the WEQ
standard by reference in its OATT.18

155 U.S.C. 552 (a)(1); 1 CFR 51.

16 Entities are required to abide by only the
version of the standards adopted by the
Commission. Compliance with subsequent
revisions will not be required unless the
Commission has through a notice and comment
rulemaking proceeding incorporated by reference
any such revisions.

17 Thus, when the Commission incorporates by
reference updated standards, each utility will be
required to make a filing updating its tariff
accordingly.

18 When making such a tariff filing, the following
nomenclature should be used:

e OASIS Business Practice Standards (WEQBPS—
001-000, January 15, 2005) including the
Definitions of “Capacity Available to Redirect”,
“Commission”, “Denial of Service”, “Identical
Service Requests”, “Parent Reservation”, “Queue
Flooding”, and “Queue Hoarding”, Standards 2
through 10 with subsections except Standard 9.7,
Appendix—Standard 8 Examples, and Appendix B;

e OASIS Standards and Communication
Protocols (WEQSCP-001-000, January 15, 2005)
including Standards 1 through 5 with subsections;

e OASIS Data Dictionary (WEQDD-001-000,
January 15, 2005);

e Coordinate Interchange Standards (WEQBPS—
002-000, January 15, 2005) including Purpose,

Thus, we are proposing to revise our
regulation at 18 CFR 35.28(c) to include
this requirement.

18. Specifically, the Commission
proposes to incorporate by reference the
standards adopted by NAESB’s WEQ
that include: (1) OASIS Business
Practice Standards; (2) OASIS Standards
and Communication Protocols; and (3)
an OASIS Data Dictionary, with the
exception of standards that duplicate
the Commission’s regulations, all as
modified to address: (1) Redirect of
transmission service; 19 (2) multiple
submissions of identical transmission
requests/queuing issues; (3) OASIS
posting requirements under Order No.
2003 (the Large Generator
Interconnection rule); and (4)
maintenance of the OASIS standards.
Thus, we are proposing to revise our
regulations to add 18 CFR part 38,
where we would specifically enumerate
each set of standards adopted by the
WEQ that we are incorporating by
reference.

19. Further, the Commission proposes
to incorporate by reference the WEQ
business practice standards to
complement NERC’s Version 0
Reliability Standards including: (1)
Coordinate Interchange; (2) ACE
Equation Special Cases; (3) Manual
Time Error Correction; and (4)
Inadvertent Interchange Payback. Thus,
as discussed above, we propose to
include the incorporation by reference
of these standards in a new 18 CFR part
38, where we would specifically
enumerate each set of standards adopted
by the WEQ that we are incorporating
by reference. However, the Commission
is not proposing to incorporate by
reference the NAESB Standards of
Conduct-related business practice
standards.

20. We are proposing to incorporate
by reference NAESB’s OASIS standards
because we believe that this will create:
(1) A body of business practices
standards and communication protocol
standards that the industry can use as a
foundation for addressing emerging

Applicability, Definitions, Standards 1 through 13
with subsections, and Appendices A through D;

¢ ACE Equations Special Cases Standards
(WEQBPS-003-000, January 15, 2005) including
Purpose, Applicability, Definitions, Standards 1
through 3 with subsections, and Appendix A;

o Manual Time Error Correction Standards
(WEQBPS-004-000, January 15, 2005) including
Purpose, Applicability, Definitions, and Standards
1 through 12 with subsections; and

e Inadvertent Interchange Payback Standards
(WEQBPS-005-000, January 15, 2005) including
Purpose, Applicability, Definitions, Standard 1 with
subsections, and Appendix A.

19 As further discussed below, we are not
proposing to incorporate by reference OASIS
Business Practice Standard 9.7, as this appears to
conflict with provisions of the pro forma tariff.
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business issues; (2) business practices
and communication protocols
modifying the Commission’s standards
to accommodate new market operations;
and (3) business practices standards and
communication protocols to assist the
wholesale electric industry in
complying with the Commission’s
OASIS posting requirements under
Order No. 2003 (Standardization of
Generator Interconnection Agreements
and Procedures).

21. We also believe that incorporating
the NAESB business practice standards
identified above by reference will create
business practices that support NERC’s
Version 0 Reliability Standards and
functional model.

B. OASIS Standards

22. The WEQ’s OASIS standards are
based on the Commission’s existing
standards on this topic. First, the WEQ
adopted baseline OASIS standards to
reflect the Commission’s existing OASIS
standards. Then the WEQ modified its
baseline OASIS standards to facilitate
the redirect of transmission reservations
to alternate receipt and delivery points,
to address multiple submissions of
identical transmission requests and
queuing issues, and to address OASIS
posting requirements under Order No.
2003, based on industry requests for
enhancements to the OASIS standards.
The WEQ also performed maintenance
on the baseline OASIS standards to
improve their format, organization, and
clarity.

23. On April 19, 2005, NAESB
reported that the WEQ made
modifications to the Commission’s
OASIS Standards and Communication
Protocols (V1.4), OASIS Data Dictionary
(V1.41) and the OASIS Business
Practices Standards (V1.2), as follows:

New OASIS Business Practice Standards

e Standard 1: Provision of Open
Access Transmission Service

e Standard 8: Requirements for
dealing with multiple, identical
transmission service requests.

e Standard 9: Requirements for
dealing with Redirects on a Firm basis.

e Standard 10: Requirements for
dealing with Redirects on a Non-Firm
basis.

New OASIS Business Practice Standards
Definitions

Commission

Denial of Service

Identical Service Requests

Queue Flooding

Queue Hoarding

Capacity Available to Redirect
Parent Reservation

Miscellaneous Changes to OASIS
Business Practice Standards

e The OASIS Business Practice
Standards contained numerous internal
references. Since the NAESB standards
are based on the current OASIS
Business Practices, references were
changed to reflect the correct NAESB
standard, or section of regulation, as
appropriate.2°

e In several instances references to
specific regulations were replaced with
a general reference to currently
applicable regulations. These instances
included the following standards:
Applicability; 1.6(d)(1); 1.6(d)(5);
1.6(e)(1)().

e In Standards 1.5 (b)(2) and (3) the
information detailing how to obtain the
OASIS Business Practice Standards and
Standards and Communication
Protocols (OASIS S&CP) from the
Commission was deleted.

¢ In Standard 2.4 the specific
reference to “NERC [Transmission Line
Loading Relief] Procedures for NERC
CURTAILMENT PRIORITY (1-7)” was
replaced with a general reference to
those procedures.

e In Standard 7.2 the specific
reference to “NERC [Electronic Tagging]
Specification 1.6”” was replaced with a
reference to the current version of the
NERC [Electronic Tagging]
Specifications.

e In Standards 7.9, 7.10, and 7.14
language referencing the IMPLEMENT
or CONDITIONAL status has been
changed to the more generic phrase
“become implemented.”

e In Standards 7.12 and 7.13 the
reference to “NERC Operating Policy 3
and associated Appendices” was
replaced with “NERC and/or NAESB
Standards.”

Changes to OASIS S&CP Standard 4.5

e The phrase “[IInformation that must
be posted on INFO.HTM, as per Section
3.4 b, includes” was deleted and
replaced with the following language:

When a regulatory order requires
informational postings on OASIS and
there is no OASIS S&CP template to
support the postings or it is deemed
inappropriate to use a template, there
shall be a reference in INFO.HTM to the
required information, including, but not
limited to, references to the following:

20 Changes of this nature are found in the
following standards: Applicability; Purpose;
definition of Affiliate; 1.5(a); 1.5(b); 1.5(c); 1.6
(b)(3)H(B); 1.6 (b)(3)H)(C) (1); 1.6 (c)(4); 1.6 (d)(3);
1.6 (e)(1)(iv); 1.6 (g)(3); 1.6 (g)(4); 1.7(a); 2.0; Table
2—-1 note 1; 2.1; 2.2; 2.3; 2.4; 2.5; 2.5.1; 2.5.3; 2.5.4;
2.5.5; 2.5.6; introductory paragraph under ‘“Process
to Register Non-Standard Service Attribute Values”
header; introductory paragraph under ‘“Phase IA
Negotiation Process State Transition Diagram”
header; 4.4; 4.5; 5.0; 6.0.

e The phrase “[T]here shall be a
reference in INFO.HTM to” was deleted
from each of the bullets.

¢ The following new language was
added below the bullets:

For the purposes of this section, any
link to required informational postings
that can be accessed from INFO.HTM
would be considered to have met the
OASIS posting requirements, provided
that the linked information meets all
other OASIS accessibility requirements.

Miscellaneous Changes to the OASIS
Data Dictionary

e Element Name “INITIATING_
PARTY’: The phrase “Transmission
Provider (TP), Security Coordinator (SC)
or Control Area (CA)” replaced the
phrase “Transmission Provider,
Security Coordinator or Control Area”
under the Restricted Values column so
that the abbreviations could be used in
Element Name
“RESPONSIBLE_PARTY”.

24. NAESB also reports that it has
made the following modifications to the
OASIS baseline standards to enhance
their format, organization, and clarity:

e Consolidation of Standards 8-21,
with exceptions for Standards 15-16, as
subsections 1.1-1.8 of Standard 1;

e Deletion of Standards 15 and 16,
but retention of the information as
introductory material for Standard 1;

e Deletion of Standard 22 as not
applicable;

e Modification of external references,
where appropriate, to be internal
references (e.g., references to “Section
37" changed to “Standard 1);

e Minor, non material reformatting;

¢ Modification of portions of
Standards 1.1-1.7 to reflect the
standards as contained in the current
CFR, as consistent with the intention of
Request No. R04005; and

e Deletion of Standard 1.4, Standards
of Conduct.

1. OASIS Business Practice Standards

25. With the exception of standards,
discussed below, involving standards
that duplicate the requirements in our
regulations (OASIS Business Practice
Standard 1, including Standards 1.1
through 1.8, and in the Definitions of
“Affiliate,” “Responsible party,”
“Reseller,” “Transmission Provider,”
“Transmission Customer,” and
“Wholesale merchant function”), we
believe that the WEQ’s OASIS Business
Practice Standards are consistent with
the Commission’s existing standards on
this topic.21 Thus, our current view is

211n addition, although we are proposing to
incorporate by reference OASIS Business Practice
Continued
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that incorporating the WEQ’s OASIS
Business Practice Standards by
reference in our regulations will further
the current requirement for
standardization of OASIS across the
industry. In addition, it will permit the
industry to use the NAESB consensus
process to suggest further modifications
and enhancements to the OASIS
Business Practice Standards as it deems
necessary, subject to the Commission’s
approval.

26. Thus, with the exceptions
referenced above and discussed below,
we are proposing to incorporate the
WEQ’s OASIS Business Practice
Standards by reference in a new 18 CFR
part 38. If commenters discover any
inconsistencies between the WEQ’s
OASIS Business Practice Standards we
propose to incorporate by reference and
the Commission’s existing OASIS
Business Practice Standards, this should
be brought to our attention in their
comments on this NOPR.

a. Standards for Redirects of
Transmission Service

27.In sections 22.1 and 22.2 of the
pro forma tariff,22 the OATT permits
redirects of transmission reservations to
alternate receipt and delivery points. As
discussed above, one of the
modifications that the WEQ made to its
baseline OASIS Business Practice
Standards was to include standards
intended to facilitate the redirect of
transmission services. However, we
have concern about Standards 9.7 and
10.6 in relation to the policies we have
adopted in the pro format OATT. As
discussed further below, based on these
inconsistencies we are not proposing to
adopt Standard 9.7, and we are inviting
comment on our understanding of
Standard 10.6.

28. The WEQ’s Standard 9.7 provides
that, unless otherwise mutually agreed
to by the primary provider and original
customer, a request for redirect on a
firm basis does not impact the
transmission customer’s long term firm
renewal rights (e.g., rollover or
evergreen rights) on the original path,
nor does it confer any renewal rights on
the redirected path. This provision
implies that the parties to any
agreement can mutually agree to
eliminate rollover rights, even though
the Commission has found that

Standard 10.6, we have problems with this
provision that we are asking commenters to address
in their comments on this NOPR.

22 See Promoting Wholesale Competition Through
Open Access Non-Discriminatory Transmission
Services by Public Utilities, Order No. 888, FERC
Stats. & Regs., Regulations Preambles 1991-1996
31,036 (1996), Order No. 888—A, FERC Stats. &
Regs., Regulations Preambles 1996-2000 q 31,048 at
30,528 (1997).

agreements cannot eliminate rollover
rights.23 In providing that rollover rights
cannot be eliminated by agreement, the
Commission was concerned about
transmission owners unfairly inducing
customers to give up their renewal
rights.

29. In addition, the language at the
end of Standard 9.7, which states “nor
does it confer any renewal rights on the
redirected path,” also appears to be
inconsistent with the pro forma tariff.
Under section 22.2 of the pro forma
tariff, a request for a redirect is to be
treated as a new request for service.
Such a request is governed by
procedures in section 17.1 of the pro
forma tariff and if the request is granted,
it is entitled to the reservation priority
afforded by section 2.2 of the pro forma
tariff.

30. As redirect service is treated as a
new service, to be consistent with the
OATT, once the parties agree to revise
the contract to provide service to a
redirected point of receipt or delivery,
the customer should receive any
renewal rights that go with the new
service at the revised receipt and
delivery points, including rollover
rights afforded under section 2.2.

31. Since this standard appears to
conflict with Commission policy, and
NAESB has not explained the benefits of
such a change, we are not proposing to
incorporate Standard 9.7. However, we
request comments on whether such a
change is appropriate. We also request
comment on whether, if the
Commission determines this standard
conflicts with its policies, there is an
immediate need for a standard on this
issue or whether we can wait for NAESB
to reconsider this issue and develop
alternate language.

32. We also are concerned about some
vague language in Standard 10.6, which
states that ““for the purposes of
curtailment and other capacity
reductions, confirmed Redirects on a
Non-Firm basis shall be treated
comparably to all other types of Non-
Firm Secondary Point-to-Point Service.”
The phrase “all other types” is not
defined. We interpret this phrase to
apply only to services that are
comparable to non-firm secondary
point-to-point service, and propose to
accept the standard based on this
interpretation. We request comments on

23 See Southern Company Services, Inc., 108
FERC 461,174 at P 42—45 (2004) where the
Commission denied a request for rehearing
challenging the Commission’s finding that parties
entering contracts for transmission service must
remove provisions they inserted in the contracts
that would have restricted future rollover
transmission rights contrary to Commission policy.

whether this reflects the intent of this
standard.

b. Standards That Duplicate the
Requirements in Our Regulations

33. In adopting its OASIS Business
Practice Standards, the WEQ has
included language that duplicates
language already set out in part 37 of
our regulations.24 This is not
appropriate for business practice
standards we would incorporate by
reference. For this purpose, we
incorporate by reference standards that
implement our regulations and policies,
and operate in concert with our
regulations and policies.

34. Incorporating by reference
standards that duplicate Commission
regulations could result in inconsistent
regulations in the event that the
Commission revises its regulations
before the WEQ has issued revised
standards and because the
Commission’s regulations stand on their
own. Thus, to prevent these problems,
we are not proposing to incorporate by
reference the WEQ’s standards
(enumerated below) that duplicate our
regulations.

35. To further the industry’s progress
toward achieving standardized OASIS
reporting and business practices across
the industry, we are proposing to
incorporate by reference the WEQ’s
OASIS Business Practice Standards in a
new 18 CFR part 38, with the two
exceptions noted above, one involving
standards for redirects of transmission
service (OASIS Business Practice
Standard 9.7), and the other involving
standards that duplicate the
requirements in our regulations (OASIS
Business Practice Standard 1, including
Standards 1.1 through 1.8, and in the
Definitions of ““Affiliate,” ““‘Responsible
party,” “Reseller,” “Transmission
Provider,” “Transmission Customer,”
and “Wholesale merchant function.”)

2. OASIS Standards and
Communication Protocols and Data
Dictionary

36. We believe that the OASIS
Standards and Communication
Protocols, as modified by the WEQ, are
consistent with the Commission’s
existing standards on this topic. Thus,
our view is that incorporating the
WEQ’s OASIS Standards and
Communication Protocols by reference
in our regulations will further the
current requirement for standardization

24 The language that duplicates our regulations (at
18 CFR part 37) is found in Standard 1, including
Standards 1.1 through 1.8, and in the Definitions of
“Affiliate,” “Responsible party,” “Reseller,”
“Transmission Provider,” “Transmission
Customer,” and ‘“Wholesale merchant function.”
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of OASIS across the industry. In
addition, it will permit the industry to
use the NAESB consensus process to
suggest further modifications and
enhancements to the OASIS Standards
and Communication Protocols as it
deems necessary, subject to the
Commission’s approval.

37. Thus, we are proposing to
incorporate the WEQ’s OASIS Standards
and Communication Protocols by
reference in a new 18 CFR part 38. If
commenters discover any
inconsistencies between the WEQ’s
OASIS Standards and Communication
Protocols and the Commission’s existing
OASIS Standards and Communication
Protocols, this should be brought to our
attention in their comments on this
NOPR.

38. We believe that the OASIS Data
Dictionary, as modified by the WEQ, is
consistent with the Commission’s
existing OASIS Data Dictionary.
Incorporating the WEQ’s OASIS Data
Dictionary by reference in our
regulations would continue the
requirement for standardization of
OASIS across the industry. In addition,
it would permit the industry to use the
NAESB consensus process to suggest
further modifications and enhancements
to the OASIS standards as it deems
necessary, subject to the Commission’s
approval. Thus, we are proposing to
incorporate by reference the WEQ’s
OASIS Data Dictionary in a new 18 CFR
part 38. If commenters discover any
inconsistencies between the WEQ’s
OASIS Data Dictionary and the
Commission’s existing OASIS Data
Dictionary, this should be brought to
our attention in their comments on this
NOPR.

3. Deleting Superceded Requirements

39. In addition, we propose to delete
the current requirement in 18 CFR part
37, found at 18 CFR sections 37.5(b)(2)
and (b)(3) to comply with the
Commission’s existing OASIS Standards
and Communication Protocols and
OASIS Business Practice Standards,
which would be superseded by the
WEQ-developed OASIS Business
Practice Standards and OASIS
Standards and Communication
Protocols that we are proposing to
incorporate by reference.

40. By contrast, with the exception of
sections 37.5(b)(2) and (b)(3), we are
retaining the OASIS regulations adopted
by the Commission in part 37 of our
regulations because these regulations set
forth the Commission’s policies. The
WEQ standards now cover the technical
aspects of OASIS compliance, and we
fully expect that in the future the WEQ
will continue to upgrade and improve

the standards. If in the future the
Commission determines that changes in
OASIS are needed for policy reasons,
the Commission will use its own
processes to consider and implement
such changes to OASIS policy.

41. After reviewing the WEQ
standards, we believe that they reflect
the Commission’s OASIS policies and
are consistent with the OASIS technical
standards we previously adopted.
However, we invite commenters to
address whether there are important
discrepancies between the WEQ’s
OASIS Business Practice Standards and
OASIS Standards and Communication
Protocols and Data Dictionary and the
Commission’s existing standards.

C. Business Practice Standards To
Complement the NERC Version 0
Reliability Standards

1. Standards the Commission Proposes
To Incorporate by Reference

42. The WEQ’s business practice
standards addressing Coordinate
Interchange, ACE Equation Special
Cases, Manual Time Error Correction,
and Inadvertent Interchange Payback
were developed to support NERC’s
Version 0 Reliability standards. On
February 8, 2005 the NERC Board of
Trustees approved the Version 0
Reliability Standards to become
effective April 1, 2005. Incorporation of
the WEQ’s business practice standards
addressing Coordinate Interchange, ACE
Equation Special Cases, Manual Time
Error Correction, and Inadvertent
Interchange would complement the
NERC Version 0 Reliability Standards.
Thus, we are proposing to incorporate
these standards by reference in a new 18
CFR part 38. When these business
practices were NERC policies,
compliance with them was voluntary.
However, once they are incorporated by
reference into the Commission’s
regulations, compliance with them will
be mandatory.

2. Standards Being Developed on
Transmission Load Relief and
Coordinate Interchange Business
Practices

43. NAESB states that two sets of
business practices that complement
NERC’s reliability standards—
Transmission Load Relief (TLR) and
enhancements to Coordinate
Interchange Business Practices—were
adopted by the WEQ but not described
in its report. NAESB states that the
business practices for TLR duplicates
NERC’s reliability standards,25 as both

25 The Commission accepted NERC’s TLR
procedures for filing, to be effective April 1, 2005.

NERC and NAESB agreed that there was
insufficient time to adequately review
and separate the business practices from
the reliability standards and complete
the effort in 2004 for “Version 0.”
NAESB states that it has been working
with NERC to separate the business
practices from the reliability standards.

44. We applaud the efforts of NAESB
and NERC to coordinate their standard
development efforts and NAESB’s
priority efforts to adopt business
practices that complement NERC’s
reliability standards.

D. Standards of Conduct Standards

45. One of the revisions the WEQ
made to the OASIS Business Practice
Standards was to delete Standard 1.4
dealing with Standards of Conduct. The
WEQ deleted this standard because the
Commission’s OASIS Standards of
Conduct, previously governed by the
Commission’s regulation at 18 CFR 37.4,
was superseded by the Commission’s
regulations at 18 CFR part 358. In
conjunction with deleting Standard 1.4
from the OASIS Business Practice
Standards, the WEQ adopted separate
stand-alone Standards of Conduct
standards developed to implement the
Standards of Conduct requirements
detailed in the Commission’s Order Nos.
2004, 2004—A, and 2004-B as they
apply to wholesale electric entities.
Moreover, in its filing, NAESB states
that priority efforts are underway to
make necessary modifications to
address Order No. 2004—C. As discussed
further below, the Commission is not
proposing to incorporate by reference
the WEQ’s Standards of Conduct
standards at the current time. However,
we are proposing to incorporate the
WEQ Standards and Communication
Protocols that govern the posting on
OASIS of the information required in
the Standards of Conduct in a new part
38 of the Commission’s regulations.26

46. We are not proposing to
incorporate the WEQ’s stand-alone
Standards of Conduct by reference
because these standards merely adopt
the language in the Commission’s
regulations promulgated by Order Nos.
2004, 2004—A, and 2004-B and contain
no further standards addressing the
implementation of these regulations. In
addition, the WEQ has edited the
Commission’s language to delete

North American Electric Reliability Council, 110
FERC { 61,388 (2005).

26 The WEQ'’s standards we are proposing to
incorporate by reference on the posting of
information required in the Standards of Conduct
are found at Standards 4.3.1, 4.3.10.6, 4.3.11, and
4.5 of the WEQ OASIS Standards and
Communications Protocols and the definition of
“STANDARDS_OF_CONDUCT_ISSUES” in the
OASIS Data Dictionary.
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references to natural gas and natural gas
pipelines to limit the applicability of its
standard to public utilities. However, in
their editing, the WEQ has changed the
meaning of the Commission’s language
(see, e.g., the definition of Energy
Affiliate). If we were to incorporate
these standards by reference, we would
have conflicting regulations, since the
WEQ’s standards duplicate language
already in our regulations, but with
€ITOTS.

47. As we stated above, in considering
what WEQ standards to incorporate by
reference, we are looking for the
development of standards to implement,
and operate in concert with, our
regulations. If the WEQ was to adopt a
set of standards that is consistent with,
but not duplicative of, our regulations at
18 CFR part 358, Standards of Conduct
for Transmission Providers, we would
consider incorporating those standards
by reference. In this regard, it would be
useful if the WEQ would adopt

standards comparable to those NAESB
adopted regarding standards of conduct
on the gas side.2?

III. Notice of Use of Voluntary
Consensus Standards

48. Office of Management and Budget
Circular A—119 (section 11) (February
10, 1998) provides that Federal
Agencies should publish a request for
comment in a NOPR when the agency
is seeking to issue or revise a regulation
proposing to adopt a voluntary
consensus standard or a government-
unique standard. In this NOPR, the
Commission is proposing to incorporate
by reference voluntary consensus
standards developed by the WEQ.

IV. Information Collection Statement

49. The following collections of
information contained in this proposed
rule have been submitted to the Office
of Management and Budget (OMB) for
review under section 3507(d) of the

Paperwork Reduction Act of 1995, 44
U.S.C. 3507(d). The Commission solicits
comments on the Commission’s need for
this information, whether the
information will have practical utility,
the accuracy of the provided burden
estimates, ways to enhance the quality,
utility, and clarity of the information to
be collected, and any suggested methods
for minimizing respondents’ burden,
including the use of automated
information techniques. The following
burden estimates include the costs to
implement the WEQ’s OASIS Business
Practice Standards, OASIS Standards
and Communication Protocols, OASIS
Data Dictionary, Coordinate Interchange
Standards, ACE Equation Special Cases
Standards, Manual Time Error
Correction Standards, and Inadvertent
Interchange Payback Standards. The
burden estimates are primarily related
to start-up to implement these standards
and regulations and will not result in
on-going costs.

Number of
. Number of responses Hours per Total number
Data collection respondents per respond- response of hours
ent
FERC-516 220 1 6 1,320
FERC-717 220 1 24 5,280
TOMAIS ettt ettt et b te e s neesaneenes | rreesteesnneeseennnees | eeesseesieeeneeneeens 30 6,600

Total Annual Hours for Collection
(Reporting and Recordkeeping, (if
appropriate)) = 6,600.

Information Collection Costs: The
Commission seeks comments on the
costs to comply with these

requirements. It has projected the
average annualized cost for all
respondents to be the following:28

FERC-516 FERC-717
Annualized Capital/Startup COStS .......cccovveeernenn $198,000 $792,000
Annualized Costs (Operations & Maintenance) N/A N/A
Total ANNUALZEA COSES ...ueiiiiiiee ittt et e etee e ettt e e et e e e ettt e e eetaeeeeteeaeeateeeaseseeansesesasseeessseeeanseeeeassneeanes $198,000 $792,000

50. OMB regulations 2° require OMB
to approve certain information
collection requirements imposed by
agency rule. The Commission is
submitting notification of this proposed
rule to OMB. These information
collections are mandatory requirements.

Title: Electric Rate Schedule Filings
(FERC-516) Standards for Business
Practices and Communication Protocols
for Public Utilities (FERC-717)
(formerly Open Access Same Time
Information System).

Action: Proposed collections.

OMB Control No.: 1902—0096 and
1902-0173.

27 See NAESB’s report filed on August 6, 2004, in
Docket No. RM96-1, on standards adopted by its
Wholesale Gas Quadrant to implement the
Commission’s Order No. 2004.

Respondents: Business or other for
profit, (Public Utilities (Not applicable
to small business.))

Frequency of Responses: One-time
implementation (business procedures,
capital/start-up).

Necessity of Information: This
proposed rule, if implemented, would
upgrade the Commission’s current
business practice and communication
standards to include standardized
practices and address currently
unresolved issues. The implementation
of these standards and regulations is
necessary to increase the efficiency of
the wholesale electric power grid.

28 The total annualized costs for the two
information collections is $198,000 + $792,000=
$990,000. This number is reached by multiplying
the total hours to prepare a response (6600 hours)

51. The information collection
requirements of this proposed rule are
based on the transition from
transactions being made under the
Commission’s existing OASIS posting
requirements and business practice
standards to conducting transactions
under the proposed standards. The
NOPR proposes that the standards be
incorporated into utility’s tariffs and
that OASIS postings be reported where
it is directly accessible by industry
users. The implementation of these data
requirements will help the Commission
carry out its responsibilities under the
Federal Power Act of promoting the

by an hourly wage estimate of $150 (a composite

estimate that includes legal, technical and support

staff rates, $90+$35+$25). $990,000= $150 x 6600.
295 CFR 1320.11.



Federal Register/Vol. 70, No. 94/Tuesday, May 17, 2005/ Proposed Rules

28229

efficiency of the electric industry’s
operations. The Commission’s Office of
Markets, Tariffs and Rates will use the
data in rate proceedings to review rate
and tariff changes by public utilities, for
general industry oversight, and to
supplement the documentation used
during the Commission’s audit process.

52. Internal Review: The Commission
has reviewed the requirements
pertaining to business practices and
electronic communication of public
utilities and made a preliminary
determination that the proposed
revisions are necessary to establish a
more efficient and integrated wholesale
electric power grid. Requiring such
information ensures both a common
means of communication and common
business practices which provide
participants engaged in the wholesale
transmission of electric power with
timely information and uniform
business procedures across multiple
transmission providers. These
requirements conform to the
Commission’s plan for efficient
information collection, communication,
and management within the electric
power industry. The Commission has
assured itself, by means of its internal
review, that there is specific, objective
support for the burden estimates
associated with the information
requirements.

53. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Comumission, Attn: Michael Miller,
Office of the Executive Director, 888
First Street, NE., Washington, DC 20426,
Tel: (202) 502—-8415/Fax: (202) 273—
0873, Email: michael.miller@ferc.gov.

54. Comments concerning the
collection of information(s) and the
associated burden estimate(s), should be
sent to the contact listed above and to
the Office of Management and Budget,
Office of Information and Regulatory
Affairs, Washington, DC 20503
[Attention: Desk Officer for the Federal
Energy Regulatory Commission, phone:
(202) 395-7856, fax: (202) 395-7285].

V. Environmental Analysis

55. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.3° The Commission has
categorically excluded certain actions
from these requirements as not having a

30 Order No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs., Regulations
Preambles 1986—-1990 { 30,783 (1987).

significant effect on the human
environment.3! The actions proposed
here fall within categorical exclusions
in the Commission’s regulations for
rules that are clarifying, corrective, or
procedural, for information gathering,
analysis, and dissemination, and for
sales, exchange, and transportation of
electric power that requires no
construction of facilities.32 Therefore,
an environmental assessment is
unnecessary and has not been prepared
in this NOPR.

VI. Regulatory Flexibility Act
Certification

56. The Regulatory Flexibility Act of
1980 (RFA) 33 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The regulations proposed here
impose requirements only on public
utilities, which are not small businesses,
and, these requirements are, in fact,
designed to benefit all customers,
including small businesses.

57. The Commission has followed the
provisions of both the RFA and the
Paperwork Reduction Act on potential
impact on small business and other
small entities. Specifically, the RFA
directs agencies to consider four
regulatory alternatives to be considered
in a rulemaking to lessen the impact on
small entities: tiering or establishment
of different compliance or reporting
requirements for small entities,
classification, consolidation,
clarification or simplification of
compliance and reporting requirements,
performance rather than design
standards, and exemptions. As the
Commission originally stated in Order
No. 889, the OASIS regulations now
known as Standards for Business
Practices and Communication Protocols
for Public Utilities, apply only to public
utilities that own, operate, or control
transmission facilities subject to the
Commission’s jurisdiction and should a
small entity be subject to the
Commission’s jurisdiction, it may file
for waiver of the requirements.34 This is

3118 CFR 380.4 (2004).

32 See 18 CFR 380.4(a)(2)(ii), 380.4(a)(5),
380.4(a)(27) (2004).

335 U.S.C. 601-612.

34 Small entities that qualified for a waiver from
the requirements of Order Nos. 888 and 889 may
apply for a waiver of the requirement to comply
with these standards. We described the criteria for
obtaining such a waiver in Bridger Valley Electric
Association, Inc., 101 FERC { 61,146 (2002) and in
Sussex Rural Electric Cooperative, 103 FERC |
61,299 (2003). We stated in those cases that we
would grant a waiver if the applicant is: (1) a small
entity within the meaning of the RFA and has
qualified for a waiver under Order Nos. 888 and
889, serves a load of 45 MW or less, and has four
or fewer employees engaged in accounting, billing,

keeping with exemption provisions of
the RFA. Accordingly, pursuant to
section 605(b) of the RFA,35 the
Commission hereby certifies that the
regulations proposed herein will not
have a significant adverse impact on a
substantial number of small entities.

VII. Comment Procedures

58. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due July 1, 2005.
Comments must refer to Docket No.
RM05-5-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments. Comments
may be filed either in electronic or
paper format.

59. Comments may be filed
electronically via the eFiling link on the
Commission’s Web site at http://
www.ferc.gov . The Commission accepts
most standard word processing formats
and commenters may attach additional
files with supporting information in
certain other file formats. Commenters
filing electronically do not need to make
a paper filing. Commenters that are not
able to file comments electronically
must send an original and 14 copies of
their comments to: Federal Energy
Regulatory Commission, Office of the
Secretary, 888 First Street NE.,
Washington, DC, 20426.

60. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

VIII. Document Availability

61. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. eastern time) at 888 First

and regulatory activities; (2) it does not make, or
have authority to make, wholesale power sales at
market-based rates; (3) the applicant makes all of its
sales under one cost-based rate agreement that is on
file with the Commission; (4) it is obligated to file
for Commission approval any new contracts or
revisions to its existing contracts; and (5) the
applicant’s transmission system is essentially radial
in nature and primarily used for distribution to its
member-owners.

355 U.S.C. 605(b).
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Street, NE., Room 2A, Washington, DC
20426.

62. From FERC’s Home Page on the
Internet, this information is available in
the eLibrary. The full text of this
document is available in the eLibrary
both in PDF and Microsoft Word format
for viewing, printing, and/or
downloading. To access this document
in eLibrary, type the docket number
excluding the last three digits of this
document in the docket number field.

63. User assistance is available for
eLibrary and the FERC’s Web site during
our normal business hours. For
assistance contact FERC Online Support
at FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or for TTY,
contact (202) 502—8659.

List of Subjects
18 CFR Part 35

Electric utilities, Incorporation by
reference, Reporting and recordkeeping
requirements.

18 CFR Part 37

Conflict of interests, Electric utilities,
Reporting and recordkeeping
requirements.

18 CFR Part 38

Conflict of interests, Electric power
plants, Electric utilities, Incorporation
by reference, Reporting and
recordkeeping requirements.

By direction of the Commission.
Magalie R. Salas,
Secretary.

In consideration of the foregoing, the
Commission proposes to amend Chapter
I, Title 18, Code of Federal Regulations,
as follows.

PART 35—FILING OF RATE
SCHEDULES AND TARIFFS

1. The authority citation for part 35
continues to read as follows:

Authority: 16 U.S.C. 791a-825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

2.In § 35.28, add paragraph (c)(1)(vi)
to read as follows:

§35.28 Non-discriminatory open access
transmission tariff.

* * * * *

(C)* * %
(1)* EE

(vi) Each public utility’s open access
transmission tariff must include the
standards incorporated by reference in
part 38 of this chapter.

* * * * *

PART 37—OPEN ACCESS SAME-TIME
INFORMATION SYSTEMS

3. The authority citation for part 37
continues to read as follows:

Authority: 16 U.S.C. 791-825r, 2601-2645;
31 U.S.C. 9701; 42 U.S.C. 7101-7352.

4.1In §37.5, paragraph (b) is revised to
read as follows:

§37.5 Obligations of transmission
providers and responsible parties.
* * * * *

(b) A Responsible Party must provide
access to an OASIS providing
standardized information relevant to the
availability of transmission capacity,
prices, and other information (as
described in this part) pertaining to the
transmission system for which it is
responsible.

* * * * *

5. Part 38 is added to read as follows:

PART 38—BUSINESS PRACTICE
STANDARDS AND COMMUNICATION
PROTOCOLS FOR PUBLIC UTILITIES

Authority: 16 U.S.C. 791-825r, 2601-2645;
31 U.S.C. 9701; 42 U.S.C. 7101-7352.
Sec.
38.1 Applicability.
38.2 Incorporation by reference of North
American Energy Standards Board
Wholesale Electric Quadrant standards.

§38.1 Applicability.

This part applies to any public utility
that owns, operates, or controls facilities
used for the transmission of electric
energy in interstate commerce and to
any non-public utility that seeks
voluntary compliance with
jurisdictional transmission tariff
reciprocity conditions.

§38.2 Incorporation by reference of North
American Energy Standards Board
Wholesale Electric Quadrant standards.

(a) All entities to which §38.1 is
applicable must comply with the
following business practice and
electronic communication standards
promulgated by the North American
Energy Standards Board Wholesale
Electric Quadrant, which are
incorporated herein by reference:

(1) Open Access Same-Time
Information Systems (OASIS) Business
Practice Standards (WEQBPS—-001-000,
January 15, 2005) with the exception of
the Definitions of ““Affiliate,”
“Responsible Party,”” “Reseller,”
“Transmission Provider,”
“Transmission Customer,” and
“Wholesale Merchant Function,” and
Standard 1, including Standards 1.1
through 1.8, and Standard 9.7.

(2) Open Access Same-Time
Information Systems (OASIS) Standards

and Communication Protocols
(WEQSCP-001-000, January 15, 2005);

(3) Open Access Same-Time
Information Systems (OASIS) Data
Dictionary (WEQDD-001-000, January
15, 2005);

(4) Coordinate Interchange Standards
(WEQBPS-002—-000, January 15, 2005);

(5) Area Control Error (ACE) Equation
Special Cases Standards (WEQBPS—
003-000, January 15, 2005);

(6) Manual Time Error Correction
Standards (WEQBPS-004-000, January
15, 2005); and

(7) Inadvertent Interchange Payback
Standards (WEQBPS-005-000, January
15, 2005).

(b) This incorporation by reference
was approved by the Director of the
Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies
of these standards may be obtained from
the North American Energy Standards
Board, 1301 Fannin, Suite 2350,
Houston, TX 77002. Copies may be
inspected at the Federal Energy
Regulatory Commission, Public
Reference and Files Maintenance
Branch, 888 First Street, NE.,
Washington, DC 20426 and at the
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

[FR Doc. 05-9797 Filed 5—16—05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-117969-00 and REG-125628-01]
RIN 1545-BD76 and RIN 1545-BA65

Statutory Mergers and Consolidations;
Revision of Income Tax Regulations
Under Sections 358, 367, 884, and
6038B Dealing With Statutory Mergers
or Consolidations Under Section
368(a)(1)(A) Involving One or More
Foreign Corporations; Hearing
Cancellation

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Cancellation of notice of public
hearing on proposed rulemaking.

SUMMARY: This document provides
notice of cancellation of a public
hearing on proposed rulemaking that
affects corporations engaging in mergers
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and consolidations and their
shareholders under sections 358,
368(a)(1)(A), 367 and 884 of the Internal
Revenue Code.

DATES: The public hearing originally
scheduled for Thursday, May 19, 2005,
at 10 a.m., is cancelled.

FOR FURTHER INFORMATION CONTACT:
Treena Garrett of the Publications and
Regulations Branch, Associate Chief
Counsel (Procedures and
Administration) (202) 622—-7180 (not a
toll-free number).

SUPPLEMENTARY INFORMATION: The
notices of proposed rulemaking and
notices of public hearing that appeared
in the Federal Register on Wednesday,
January 5, 2005 (70 FR 746 and 70 FR
749), announced that a public hearing
was scheduled for Thursday, May 19,
2005, at 10 a.m. in the IRS Auditorium,
Internal Revenue Service Building, 1111
Constitution Avenue, NW., Washington,
DC. The subject of the public hearing is
proposed regulations under sections
358, 368(a)(1)(A), 367, and 884 of the
Internal Revenue Code. The public
comment period for these proposed
regulations expired on Thursday, April
28, 2005. Outlines of oral comments
were due on Thursday, April 28, 2005.

The notice of proposed rulemaking
and notice of public hearing instructed
those interested in testifying at the
public hearing to submit outlines of the
topics to be addressed. As of Friday,
May 6, 2005, no one has requested to
speak. Therefore, the public hearing
scheduled for Thursday, May 19, 2005,
is cancelled.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedure and
Administration).

[FR Doc. 05-9612 Filed 5-16—05; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 31
[REG-162813-04]
RIN 1545-BE20

Withholding Exemptions: Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to Notice of proposed
rulemaking by cross-reference to
temporary regulations.

SUMMARY: This document corrects a
notice of proposed rulemaking by cross-

reference to temporary regulations that
was published in the Federal Register
on Thursday, April 14, 2005 (70 FR
19721). The document contains
temporary regulations providing
guidance under section 3402(f) of the
Internal Revenue Code (Code) for
employers and employees relating to the
Form W—4, “Employee’s Withholding
Allowance Certificate.”

FOR FURTHER INFORMATION CONTACT:
Margaret A. Owens, (202) 622—-0047 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The notice of proposed rulemaking by
cross-reference to temporary regulations
(REG-162813-04), that is the subject of
this correction is under section 3402 of
the Internal Revenue Code.

Need for Correction

As published, the notice of proposed
rulemaking by cross-reference to
temporary regulations (REG-162813—-04)
contains an error that may prove to be
misleading and is in need of
clarification.

Correction of Publication

Accordingly, the notice of proposed
rulemaking by cross-reference to
temporary regulations (REG-162813—-04)
that was the subject of FR Doc. 05-6719,
is corrected as follows:

On page 19722, column 2, under the
amendatory instructional ‘‘Paragraph
1.”, Line 2, the language ““for part 1
continues to read, in part, as” is
corrected to read, “for part 31 continues
to read, in part, as”.

Cynthia Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedures and
Administration).

[FR Doc. 05-9611 Filed 5-16—05; 8:45 am|
BILLING CODE 4830-01-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 258
[Docket No. 2005-4 CARP SRA-Digital]

Rate Adjustment for the Satellite
Carrier Compulsory License

AGENCY: Copyright Office, Library of
Congress.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Copyright Office of the
Library of Congress is submitting for
public comment a proposed settlement

of royalty rates for the retransmission of
digital over—the—air television broadcast
signals by satellite carriers under the
statutory license.

DATES: Comments and Notices of Intent
to Participate must be submitted no later
than June 16, 2005.

ADDRESSES: If hand delivered by a
private party, an original and five copies
of a comment and a Notice of Intent to
Participate should be brought to Room
LM-401 of the James Madison Memorial
Building between 8:30 a.m. and 5 p.m.
and the envelope should be addressed
as follows: Office of the General
Counsel/CARP, U.S. Copyright Office,
James Madison Memorial Building,
Room LM-401, 101 Independence
Avenue, S.E., Washington, DC 20559—
6000. If delivered by a commercial
courier, an original and five copies of a
comment and a Notice of Intent to
Participate must be delivered to the
Congressional Courier Acceptance Site
located at 2nd and D Streets, N.E.,
between 8:30 a.m. and 4 p.m. The
envelope should be addressed as
follows: Office of the General Counsel/
CARP, Room LM-403, James Madison
Memorial Building, 101 Independence
Avenue, S.E., Washington, DC. If sent by
mail (including overnight delivery using
U.S. Postal Service Express Mail), an
original and five copies of a comment
and a Notice of Intent to Participate
should be addressed to: Copyright
Arbitration Royalty Panel (CARP), P.O.
Box 70977, Southwest Station,
Washington, DC 20024. Comments and
Notices of Intent to Participate may not
be delivered by means of overnight
delivery services such as Federal
Express, United Parcel Service, etc., due
to delays in processing receipt of such
deliveries.

FOR FURTHER INFORMATION CONTACT:
David O. Carson, General Counsel, or
Tanya Sandros, Associate General
Counsel, Copyright Arbitration Royalty
Panel (CARP), P.O. Box 70977,
Southwest Station, Washington, DC
20024. Telephone: (202) 707-8380.
Telefax: (202) 252-3423.
SUPPLEMENTARY INFORMATION: On
December 8, 2004, the President signed
the Satellite Home Viewer Extension
and Reauthorization Act (“SHVERA”), a
part of the Consolidated Appropriations
Act of 2005. Pub.L. 108—447. SHVERA
extends for an additional five years the
statutory license for satellite carriers
retransmitting over—the—air television
broadcast stations to their subscribers,
17 U.S.C. 119, as well as making a
number of amendments to the license.
One of the amendments to section 119
sets forth a process, for the first time, for
adjusting the royalty fees paid by
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satellite carriers for the retransmission
of digital broadcast signals. 17 U.S.C.
119(c)(2). The law set the initial rates as
the rates set by the Librarian in 1997 for
the retransmission of analog broadcast
signals, 37 CFR 258.3(b)(1)&(2), reduced
by 22.5 percent. 17 U.S.C. 119(c)(2)(A).
These rates are to be adjusted in
accordance with the procedures set
forth in section 119(c)(1) of the
Copyright Act.

On March 8, 2005, the Copyright
Office received a letter from EchoStar
Satellite L.L.C., DirecTV, Inc., Program
Suppliers, and the Joint Sports
Claimants requesting that the Office
begin the process of setting the rates for
the retransmission of digital broadcast
signals by initiating a voluntary
negotiation period so that rates for both
digital and analog signals “will be in
place before the July 31, 2005 deadline
for satellite carriers to pay royalties for
the first accounting period of 2005.”
Letter at 2. The Office granted the
request and, pursuant to section
119(c)(1), published in the Federal
Register a notice initiating a voluntary
negotiation period during which parties
could negotiate in an effort to reach a
voluntary agreement regarding the rates.
See 70 FR 15368 (March 25, 2005).

In accordance with the March 25
notice, the Office has received one
agreement, submitted jointly by the
satellite carriers EchoStar Satellite
L.L.C. and DirecTV, Inc., the copyright
owners of motion pictures and
syndicated television series represented
by the Motion Picture Association of
America, and the copyright owners of
sports programming represented by the
Office of the Commissioner of Baseball.
The agreement proposes rates for the
private home viewing of distant
superstations and distant network
stations for the 2005-2009 period, as
well as the viewing of those signals in
commercial establishments. The
agreement specifies that distant
superstations and network stations that
are significantly viewed do not require
a royalty payment, which is consistent
with 17 U.S.C. 119(a)(3), as amended. In
addition, the agreement proposes that,
in the case of multicasting of digital
superstations and network stations, each
digital stream that is retransmitted by a
satellite carrier must be paid for at the
prescribed rate but no royalty payment
is due for any program-related material
contained on the stream within the
meaning of WGN v. United Video, Inc.,
693 F.2d 622, 626 (7th Cir. 1982) and
Second Report and Order and First
Order On Reconsideration in CS Doc.
No. 98-120, FCC 05-27 at 44 & n.158
(Feb. 23, 2005).

The statute requires the Library to
“provide public notice of the royalty
fees from the voluntary agreement and
afford parties an opportunity to state
that they object to those fees.” 17 U.S.C.
119(c)(1)(D)(ii)(II). This Notice of
Proposed Rulemaking (“NPRM”) fulfills
the requirement.

The law further provides that the
Librarian shall adopt the rates contained
in the voluntary agreement as applicable
to all satellite carriers, distributors and
copyright owners “unless a party with
an intent to participate” in a royalty rate
adjustment proceeding before a
Copyright Arbitration Royalty Panel
(“CARP”) and a “‘significant interest in
the outcome” of the CARP proceeding
files an objection. Consequently, any
party that objects to the rates opposed
in this NPRM must submit the following
on or before June 16, 2005:

1. A notice of objection to the rates
identifying the rate or rates to which the
objection applies and the reasons for the
objection;

2. A statement setting forth in detail
why the objector has a significant
interest in the royalty rates to be
adopted; and

3. A separate Notice of Intention to
Participate in the CARP proceeding to
adjust the rates. The CARP proceeding
will commence on or before December
31, 2005. See 17 U.S.C. 119(c)(2).

Only parties objecting to the royalty
rates should submit the above—
described documents.

A copy of the voluntary agreement
can be viewed at www.copyright.gov/
carp/sat rate agreement amend.pdf.
The Library is not proposing for
adoption the additional terms set forth
in the agreement as the statute only
provides for adoption of royalty rates.
See 17 U.S.C. 119(c)(1)(D)(ii)(III).

List of Subjects in 37 CFR Part 258
Copyright, Satellite, Television.
Proposed Regulations

For the reasons set forth above, the
Copyright Office proposes to amend 37
CFR chapter II as follows:

PART 258—ADJUSTMENT OF
ROYALTY FEE FOR SECONDARY
TRANSMISSIONS BY SATELLITE
CARRIERS

1. The authority citation for part 258
is revised to read as follows:

Authority: 17 U.S.C. 119, 702, 802.

2.In §258.2, paragraph (b) is
amended by removing ““§ 258.3(b)”” and
adding ““§ 258.3(a)” in its place.

3. Section 258.3 is amended by
revising the section heading and in
paragraphs (a) through (h), by adding

“analog signals of”” before “broadcast
stations” each place it appears.

The revisions to § 258.3 read as
follows:

§ 258.3 Royalty fee for secondary
transmission of analog signals of
broadcast stations by satellite carriers.

* * % % %

4. Add anew §258.4 to read as
follows:

§ 258.4 Royalty fee for secondary
transmission of digital signals of
broadcast stations by satellite carriers.

(a) Commencing January 1, 2005, the
royalty rate for secondary transmission
of digital signals of broadcast stations by
satellite carriers shall be as follows:

(1) For private home viewing—

(i) 20 cents per subscriber per month
for distant superstations.

(ii) 17 cents per subscriber per month
for distant network stations.

(2) For viewing in commercial
establishments, 40 cents per subscriber
per month for distant superstations.

(b) Commencing January 1, 2006, the
royalty rate for secondary transmission
of digital signals of broadcast stations by
satellite carriers shall be as follows:

(1) For private home viewing—

(i) 21.5 cents per subscriber per
month for distant superstations.

(ii) 20 cents per subscriber per month
for distant network stations.

(2) For viewing in commercial
establishments, 43 cents per subscriber
per month for distant superstations.

(c) Commencing January 1, 2007, the
royalty rate for secondary transmission
of digital signals of broadcast stations by
satellite carriers shall be as follows:

(1) For private home viewing—

(i) 23 cents per subscriber per month
for distant superstations.

(ii) 23 cents per subscriber per month
for distant network stations.

(2) For viewing in commercial
establishments, 46 cents per subscriber
per month for distant superstations.

(d) Commencing January 1, 2008, the
royalty rate for secondary transmission
of digital signals of broadcast stations by
satellite carriers shall be as follows:

(1) For private home viewing—

(i) The 2007 rate per subscriber per
month for distant superstations adjusted
for the amount of inflation as measured
by the change in the Consumer Price
Index for all Urban Consumers from
January 2007 to January 2008.

(ii) The 2007 rate per subscriber per
month for distant network stations
adjusted for the amount of inflation as
measured by the change in the
Consumer Price Index for all Urban
Consumers from January 2007 to
January 2008.
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(2) For viewing in commercial
establishments, the 2007 rate per
subscriber per month for viewing
distant superstations in commercial
establishments adjusted for the amount
of inflation as measured by the change
in the Consumer Price Index for all
Urban Consumers from January 2007 to
January 2008.

(e) Commencing January 1, 2009, the
royalty rate for secondary transmission
of digital signals of broadcast stations by
satellite carriers shall be as follows:

(1) For private home viewing—

(i) The 2008 rate per subscriber per
month for distant superstations adjusted
for the amount of inflation as measured
by the change in the Consumer Price
Index for all Urban Consumers from
January 2008 to January 2009.

(ii) The 2008 rate per subscriber per
month for distant network stations
adjusted for the amount of inflation as
measured by the change in the
Consumer Price Index for all Urban
Consumers from January 2008 to
January 2009.

(2) For viewing in commercial
establishments, the 2008 rate per
subscriber per month for viewing
distant superstations in commercial
establishments adjusted for the amount
of inflation as measured by the change
in the Consumer Price Index for all
Urban Consumers from January 2008 to
January 2009.

(f) For purposes of calculating the
royalty rates for secondary transmission
of digital signals of broadcast stations by
satellite carriers—

(1) In the case of digital multicasting,
the rates in paragraphs (a) through (e) of
this section apply to each digital stream
that a satellite carrier or distributor
retransmits pursuant to section 119;
provided, however that no additional
royalty shall be paid for the carriage of
any material related to the programming
on such stream; and

(2) Satellite carriers and distributors
are not required to pay a section 119
royalty for the retransmission of a
digital signal to a subscriber who resides
in a community where that signal is
“significantly viewed,”” within the
meaning of 17 U.S.C. 119(a)(3) and
(b)(1), as amended.

Dated: May 12, 2005
Tanya Sandros,
Associate General Counsel.
[FR Doc. 05-9804 Filed 5-16—05; 8:45 am]
BILLING CODE 1410-33-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[RME Docket Number R0O8—-OAR-2004—-CO-
0004; FRL-7912-7]

Approval and Promulgation of Air
Quality Implementation Plans; State of
Colorado; Greeley Revised Carbon
Monoxide Maintenance Plan and
Approval of Related Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing approval of
a State Implementation Plan (SIP)
revision submitted by the State of
Colorado. On June 20, 2003, the
Governor of Colorado submitted a
revised maintenance plan for the
Greeley carbon monoxide (CO)
maintenance area for the CO National
Ambient Air Quality Standard
(NAAQS). The revised maintenance
plan contains transportation conformity
budgets for 2005 through 2009, 2010
through 2014, and 2015 and beyond. In
addition, the Governor submitted
revisions to Colorado’s Regulation No.
11 “Motor Vehicle Emissions Inspection
Program” and revisions to Colorado’s
Regulation No. 13 “Oxygenated Fuels
Program.” In this action, EPA is
proposing approval of the Greeley CO
revised maintenance plan, the
transportation conformity budgets, and
the revisions to Regulation No. 11 and
Regulation No. 13. This action is being
taken under section 110 of the Clean Air
Act.

DATES: Comments must be received on
or before June 16, 2005.

ADDRESSES: Submit your comments,
identified by RME Docket Number R08—
OAR-2004—-C0O-0004, by one of the
following methods:

e Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

e Agency Website: http://
docket.epa.gov/rmepub/index.jsp.
Regional Materials in EDOCKET (RME),
EPA'’s electronic public docket and
comment system for regional actions, is
EPA’s preferred method for receiving
comments. Follow the on-line
instructions for submitting comments.

e E-mail: long.richard@epa.gov and
russ.tim@epa.gov.

o Fax: (303) 312—6064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: Richard R. Long, Director, Air
and Radiation Program, Environmental

Protection Agency (EPA), Region 8,
Mailcode 8P-AR, 999 18th Street, Suite
300, Denver, Colorado 80202—-2466.

¢ Hand Delivery: Richard R. Long,
Director, Air and Radiation Program,
Environmental Protection Agency
(EPA), Region 8, Mailcode 8P-AR, 999
18th Street, Suite 300, Denver, Colorado
80202-2466. Such deliveries are only
accepted Monday through Friday, 8 a.m.
to 4:55 p.m., excluding Federal
holidays. Special arrangements should
be made for deliveries of boxed
information.

Instructions: Direct your comments to
RME Docket Number R08—OAR—-2004—
CO-0004. EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available at http://
docket.epa.gov/rmepub/index.jsp,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through
EDOCKET, regulations.gov, or e-mail.
EPA’s Regional Materials in EDOCKET
and Federal regulations.gov Web site are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA, without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket visit
EDOCKET online or see the Federal
Register of May 31, 2002 (67 FR 38102).
For additional instructions on
submitting comments, go to Section I.
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the Regional Materials in
EDOCKET index at http://
docket.epa.gov/rmepub/index.jsp.
Although listed in the index, some
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information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publically
available only in hard copy form.
Publicly available docket materials are
available either electronically in
Regional Materials in EDOCKET or in
hard copy at the Air and Radiation
Program, Environmental Protection
Agency (EPA), Region 8, 999 18th
Street, Suite 300, Denver, Colorado
80202-2466. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8 a.m. to 4 p.m., excluding
federal holidays.

FOR FURTHER INFORMATION CONTACT: Tim
Russ, Air and Radiation Program,
Environmental Protection Agency
(EPA), Region 8, Mailcode 8P-AR, 999
18th Street, Suite 300, Denver, Colorado
80202-2466, phone (303) 312-6479, and
e-mail at: russ.tim@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. General Information

II. What is the purpose of this action?

III. What is the State’s process to submit
these materials to EPA?

IV. EPA’s evaluation of the Greeley Revised
Maintenance Plan

V. EPA’s evaluation of the Transportation
Conformity Requirements

VI. EPA’s evaluation of the Regulation No. 11
Revisions

VII. EPA’s evaluation of the Regulation No.
13 Revisions

VIII. Consideration of Section 110(1) of the
CAA

IX. Proposed Action

X. Statutory and Executive Order Reviews

Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials NAAQS mean
National Ambient Air Quality Standard.
(iv) The initials SIP mean or refer to

State Implementation Plan.
(v) The word State means the State of

Colorado, unless the context indicates
otherwise.

I. General Information

A. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through Regional
Materials in EDOCKET, regulations.gov
or e-mail. Clearly mark the part or all of
the information that you claim to be
CBI. For CBI information in a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

(a) Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

(b) Follow directions—The agency
may ask you to respond to specific
questions or organize comments by
referencing a Code of Federal
Regulations (CFR) part or section
number.

(c) Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

(d) Describe any assumptions and
provide any technical information and/
or data that you used.

(e) If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

(f) Provide specific examples to
illustrate your concerns, and suggest
alternatives.

(g) Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

(h) Make sure to submit your
comments by the comment period
deadline identified.

II. What Is the Purpose of This Action?

In this action, we are proposing
approval of a revised maintenance plan
for the Greeley attainment/maintenance
area (hereafter, Greeley area) that is
designed to keep the area in attainment
for CO through 2015, we’re proposing
approval of transportation conformity
motor vehicle emissions budgets
(MVERB) for the area, we’re proposing
approval of changes to the State’s
Regulation No. 11 that will eliminate

the requirement to implement motor
vehicle emissions inspections in the
Greeley area, and we’re proposing
approval of changes to the State’s
Regulation No. 13 that will eliminate
the requirement to implement a
wintertime oxygenated fuels program in
the Greeley area. We approved the
original CO redesignation to attainment
and maintenance plan for the Greeley
area on March 10, 1999 (see 64 FR
11775).

The original Greeley CO maintenance
plan that we approved on March 10,
1999 (hereafter March 10, 1999
maintenance plan) utilized the then
applicable EPA mobile sources emission
factor model, MOBILE5a. On January
18, 2002, we issued policy guidance for
States and local areas to use to develop
SIP revisions using the new, updated
version of the model, MOBILE6. The
policy guidance was entitled “Policy
Guidance on the Use of MOBILES6 for
SIP Development and Transportation
Conformity” (hereafter, January 18, 2002
MOBILES policy). On November 12,
2002, EPA’s Office of Transportation
and Air Quality (OTAQ) issued an
updated version of the MOBILE6 model,
MOBILES®.2, and notified Federal, State,
and Local agency users of the model’s
availability. MOBILEG6.2 contained
additional updates for air toxics and
particulate matter. However, the CO
emission factors were essentially the
same as in the MOBILES6 version of the
model.

For the original March 10, 1999
maintenance plan, the State followed
our October 6, 1995 policy entitled,
“Limited Maintenance Plan Option for
Nonclassifiable CO Nonattainment
Areas” (hereafter October 6, 1995
policy). Our October 6, 1995 policy
indicated that nonclassifiable CO
nonattainment areas, such as the
Greeley area, that were seeking
redesignation to attainment, need only
prepare an attainment year emissions
inventory and continue to implement
the prior nonattainment control
measures. However, based on the State’s
decision to pursue the elimination of
the motor vehicle basic Inspection and
Maintenance (I/M) program and the
oxygenated fuels program control
measures from the March 10, 1999,
maintenance plan, our October 6, 1995
policy no longer applies. Instead, the
relevant EPA policy we use in
considering the Governor’s June 20,
2003 revised maintenance plan is our
September 4, 1992 policy memorandum
entitled ‘“Procedures for Processing
Requests to Redesignate Areas to
Attainment” (hereafter, September 4,
1992 policy).
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The attainment year emission
inventory provided in the March 10,
1999 maintenance plan was for 1995.
For the revised maintenance plan, the
State prepared a new attainment year
inventory for 1992, projected emission
inventories for 1998, 2005, 2010, and
2015 (eliminating any emission
reductions benefits from the prior basic
I/M and oxygenated fuels programs
beginning in 2004), and calculated all
the mobile sources CO emissions using
MOBILES®.2. In addition, the State
prepared an emissions analysis for 2004
that evaluated the elimination of the
basic I/M and oxygenated fuels
programs in that year. The State
calculated a CO MVEB for 2005 through
2009 and applied a selected amount of
the available safety margin to the 2005
through 2009 transportation conformity
MVEB. The State calculated a CO MVEB
for 2010 through 2014 and applied a
selected amount of the available safety
margin to the 2010 through 2014
transportation conformity MVEB. The
State calculated a CO MVEB for 2015
and beyond and also applied a selected
amount of the available safety margin to
the 2015 and beyond transportation
conformity MVEB. We have determined
that all the revisions noted above are
Federally-approvable, as described
further below.

III. What Is the State’s Process to
Submit These Materials to EPA?

Section 110(k) of the CAA addresses
our actions on submissions of revisions
to a SIP. The CAA requires States to
observe certain procedural requirements
in developing SIP revisions for
submittal to us. Section 110(a)(2) of the
CAA requires that each SIP revision be
adopted after reasonable notice and
public hearing. This must occur prior to
the revision being submitted by a State
to us.

The Colorado Air Quality Control
Commission (AQCC) held a public
hearing for the Greeley revised CO
maintenance plan, and the revisions to
Regulation No. 11 and Regulation No.
13 on December 19, 2002. The AQCC
adopted the revised maintenance plan,
and revisions to Regulation No. 11 and
Regulation No. 13 directly after the
hearing. These SIP revisions became
State effective March 2, 2003, and were
submitted by the Governor to us on June
20, 2003.

We have evaluated the Governor’s
submittal and have concluded that the
State met the requirements for
reasonable notice and public hearing
under section 110(a)(2) of the CAA. As
required by section 110(k)(1)(B) of the
CAA, we reviewed these SIP materials
for conformance with the completeness
criteria in 40 CFR part 51, appendix V
and determined that the Governor’s
submittal was administratively and
technically complete. Our completeness
determination was sent on September
19, 2003, through a letter from Robert E.
Roberts, Regional Administrator, to
Governor Bill Owens.

IV. EPA’s Evaluation of the Greeley
Revised Maintenance Plan

EPA has reviewed the State’s revised
maintenance plan for the Greeley area
and believes that approval is warranted.
The following are the key aspects of this
revision along with our evaluation of
each:

(a) The State has air quality data that
show continuous attainment of the CO
NAAQS.

As described in 40 CFR 50.8, the
national primary ambient air quality
standard for carbon monoxide is 9 parts
per million (10 milligrams per cubic
meter) for an 8-hour average
concentration not to be exceeded more
than once per year. 40 CFR 50.8

continues by stating that the levels of
CO in the ambient air shall be measured
by a reference method based on 40 CFR
part 50, Appendix C and designated in
accordance with 40 CFR part 53 or an
equivalent method designated in
accordance with 40 CFR part 53. The
March 10, 1999 maintenance plan relied
on ambient air quality data from 1988
through 1997. In our consideration of
the revised Greeley CO maintenance
plan, submitted by the Governor on June
20, 2003, we reviewed ambient air
quality data from 1988 through 2004.
The Greeley area shows continuous
attainment of the CO NAAQS from 1988
to present. All of the above-referenced
air quality data are archived in our Air
Quality System (AQS).

(b) Using the MOBILE6.2 emission
factor model, the State provided a
revised attainment year inventory
(1992), new projected years (1998, 2005,
2010, and 2015) inventories and an
analysis for 2004.

The revised maintenance plan that the
Governor submitted on June 20, 2003,
includes comprehensive inventories of
CO emissions for the Greeley area.
These inventories include emissions
from stationary point sources, area
sources, non-road mobile sources, and
on-road mobile sources. More detailed
descriptions of the new 1992 attainment
year inventory, and the new 1998, 2005,
2010, and 2015 projected inventories,
are documented in the maintenance
plan in section 2 entitled “Emission
Inventories and Maintenance
Demonstration,” and in the State’s
Technical Support Document (TSD).
The State’s submittal contains emission
inventory information that was prepared
in accordance with EPA guidance.
Summary emission figures from the
1992 attainment year and the projected
years are provided in Table IV.—1 below.

TABLE IV—1.—SUMMARY OF CO EMISSIONS IN TONS PER DAY FOR THE GREELEY AREA

Source Category 1992 1998 2005 2010 2015
1.850 1.838 2.101 2.287 2.474
9.159 9.779 3.181 3.244 3.306
NON-ROA* ...ttt s 5.437 6.127 6.900 7.696 8.501
SUDLOAI ...t 16.4 17.7 12.2 13.2 14.3
(0] T = T = Lo [T 59.3 47.7 56.5 47.3 46.1
1] - SR 75.7 65.4 68.7 60.5 60.4

*The State reported these categories with three decimal places to provide a better representation of the smaller source categories.

In addition to the above data, we note
that Table 1 of the maintenance plan,
entitled “1992-2015 Greeley
Attainment/Maintenance Area Carbon

Monoxide Emission Inventories,”
includes inventory analysis data for
2004. With the elimination of the basic
I/M program and oxygenated fuels

program in 2004, mobile source
emissions are 59.0 tons per day and
total CO emissions are 71.0 tons per
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day, which is below the attainment year
level of emissions of 75.7 tons per day.

The revised mobile source emissions
show the largest change from the March
10, 1999 maintenance plan and this is
primarily due to the use of MOBILE6.2
instead of MOBILE5a. The MOBILE6.2
modeling information is contained in
the State’s TSD (see ‘“Mobile Source
Emission Inventories,” page 6) and on a
compact disk we prepared (a copy is
available upon request). The State’s TSD
information is also available on a
compact disk that may be requested
from the State or it can be downloaded
directly from the State’s Web site at
http://apcd.state.co.us/documents/
techdocs.html. The TSD compact disk
contains much of the modeling data,
input-output files, fleet makeup,
MOBILE6.2 input parameters, and other
information, and is included with the
docket for this action. Other revisions to
the mobile sources category resulted
from revised vehicle miles traveled
(VMT) estimates that were provided to
the State from the North Front Range
Transportation and Air Quality
Planning Council (NFRTAQPC), which
is the metropolitan planning
organization (MPO) for the Greeley area.
In summary, the revised maintenance
plan and State TSD contain detailed
emission inventory information that was
prepared in accordance with EPA
guidance and is acceptable to EPA.

(c) The State revised the March 10,
1999 Greeley maintenance plan. As
described above, the State prepared, and
we approved, the March 10, 1999
Greeley maintenance plan based on our
October 6, 1995 policy. Because the
State is seeking removal of control
measures (the basic I/M program and
the oxygenated fuels program) from the
maintenance plan, the October 6, 1995
policy no longer applies, and the State
is required to submit a full maintenance
plan, including motor vehicle emissions
budgets for transportation conformity.

The State has prepared a full
maintenance demonstration, that
includes a new attainment year
inventory, for 1992, interim projected
emission inventories for 1998, 2005,
2010, and a final maintenance year
emission inventory for 2015.1 As
described below, the revised Greeley
maintenance plan successfully
demonstrates maintenance of the CO

1 As noted above, the State used the MOBILE6.2
model to revise the Greeley CO maintenance plan.
While under certain circumstances, our January 18,
2002, MOBILESG policy allows areas to revise their
motor vehicle emission inventories and
transportation conformity MVEBs using the
MOBILE6 model without revising the entire SIP or
completing additional modeling, those
circumstances are not present in this case.

NAAQS from 1992 to 2015, despite the
elimination of both the basic I/M
program and the oxygenated gasoline
program.

In the revised maintenance plan, the
State updated all emission source
categories (point, area, non-road, and
mobile) using the latest versions of
applicable models (including
MOBILES6.2). Other revisions involved
transportation data sets, emissions data,
emission factors, population figures and
other demographic information. In
addition, the revised maintenance plan
addresses the requirements for
transportation conformity, which are
described further below.

As discussed above, the State
prepared a new attainment year
inventory, for 1992, and new emission
inventories for the years 1998, 2005,
2010, and 2015. The results of these
calculations are presented in Table 1
and Table 2, both entitled “1992-2015
Greeley Attainment/Maintenance Area
Carbon Monoxide Emission Inventories
(tons/day),” of the revised Greeley
maintenance plan and are also
summarized in our Table IV—1 above.
The State has demonstrated using
MOBILES6.2, that mobile source
emissions continuously decline from
1992 to 2015 and that the total CO
emissions from all source categories,
projected for years 1998, 2005, 2010,
and 2015, as well as for 2004, are all
below the 1992 attainment year level of
CO emissions. Therefore, we are
proposing approval of the revised
maintenance plan as it continues to
demonstrate maintenance of the CO
NAAQS from 1992 to 2015, while
removing from the Federally-
enforceable SIP both the basic I/M
program (of Regulation No. 11) and the
oxygenated fuels program (Regulation
No. 13) for Weld County and the
Greeley CO maintenance area.

(d) Monitoring Network and
Verification of Continued Attainment.
Continued attainment of the CO NAAQS
in the Greeley area depends, in part, on
the State’s efforts to track indicators
throughout the maintenance period.
This requirement is met in section 6.
“Monitoring Network/Verification of
Continued Attainment” of the revised
Greeley CO maintenance plan. In
section 6., the State commits to continue
the operation of the CO monitor in the
Greeley area and to annually review this
monitoring network and make changes
as appropriate to meet the requirements
of 40 CFR part 58.

Also, in section 7.A, the State
commits to track mobile sources’ CO
emissions (which are the largest
component of the inventories) through
the ongoing regional transportation

planning process that is done by
NFRTAQPC. Since regular revisions to
Greeley’s transportation improvement
programs must go through a
transportation conformity finding, the
State will use this process to
periodically review the Vehicle Miles
Traveled (VMT) and mobile source
emissions projections used in the
revised maintenance plan. This regional
transportation process is conducted by
NFRTAQPC in coordination with the
State’s Air Pollution Control Division
(APCD), the AQCC, and EPA.

Based on the above, we are proposing
approval of these commitments as
satisfying the relevant requirements. We
note that a final rulemaking action
would render the State’s commitments
federally enforceable. These
commitments are also the same as we
approved in the original maintenance
plan.

(e) Contingency Plan. Section 175A(d)
of the CAA requires that a maintenance
plan include contingency provisions. To
meet this requirement, the State has
identified appropriate contingency
measures along with a schedule for the
development and implementation of
such measures.

As stated in section 7 of the revised
maintenance plan, the contingency
measures for the Greeley area will be
triggered by a violation of the CO
NAAQS. (However, the maintenance
plan does note that an exceedance of the
CO NAAQS may initiate a voluntary,
local process by the City of Greeley,
NFRTAQPC and APCD to identify and
evaluate potential contingency
measures.)

The City of Greeley and NFRTAQPC,
in conjunction with the APCD and
AQCC, will initiate a subcommittee
process to begin evaluating potential
contingency measures no more than 60
days after being notified by the APCD
that a violation of the CO NAAQS has
occurred. The subcommittee will
present recommendations within 120
days of notification and the
recommended contingency measures
will be presented to the AQCC within
180 days of notification. The AQCC will
then hold a public hearing to consider
the recommended contingency
measures, along with any other
contingency measures that the AQCC
believes may be appropriate to
effectively address the violation of the
CO NAAQS. The necessary contingency
measures will be adopted and
implemented within one year after the
violation occurs.

The potential contingency measures
that are identified in section 7.C of the
revised Greeley CO maintenance plan
include; (1) a basic vehicle inspection
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and maintenance program as described
in AQCC Regulation No. 11 as it existed
prior to the modifications adopted by
the AQCC on December 19, 2002, with
the addition of any on-board diagnostics
components as required by Federal law
and, (2) a 2.7% oxygenated fuels
program as set forth in AQCC
Regulation No. 13 prior to the
modifications made on December 19,
2002.

Based on the above, we find that the
contingency measures provided in the
State’s revised Greeley CO maintenance
plan are sufficient to meet the
requirements of section 175A(d) of the
CAA and we are proposing approval of
them.

(f) Subsequent Maintenance Plan
Revisions. In accordance with section
175A(b) of the CAA, Colorado
committed to submit a revised
maintenance plan eight years after our
approval of the original redesignation.
This provision for revising the
maintenance plan is contained in
section 8 of the revised Greeley CO
maintenance plan. In section 8, the State
commits to submit a revised
maintenance plan eight years after the
approval of the May 10, 1999,
maintenance plan.

Based on our review of the
components of the revised Greeley CO
maintenance plan, as discussed in our
items IV.(a) through IV.(f) above, we
have concluded that the State has met
the necessary requirements in order for
us to propose approval of the revised
Greeley CO maintenance plan.

V. EPA’s Evaluation of the
Transportation Conformity
Requirements

As we noted above, in order for the
State to remove the basic I/M program
and oxygenated gasoline programs from
the Federal SIP for the Greeley area, a
full maintenance demonstration was
required. With the development of the
full maintenance demonstration, which
included the necessary projected
emission inventories for future years,
the Greeley area then had to address the
transportation conformity requirements
of section 176 of the CAA and the
relevant sections of our conformity
regulation (see 40 CFR 93.118 and
93.124).

One key provision of our conformity
regulation requires a demonstration that
emissions from the transportation plan
and Transportation Improvement
Program are consistent with the
emissions budget(s) in the SIP (40 CFR
93.118 and 93.124). The emissions
budget is defined as the level of mobile
source emissions relied upon in the
attainment or maintenance
demonstration to maintain compliance
with the NAAQS in the nonattainment
or maintenance area. The rule’s
requirements and EPA’s policy on
emissions budgets are found in the
preamble to the November 24, 1993,
transportation conformity rule (58 FR
62193—-62196) and in the sections of the
rule referenced above.

Section 5 of the maintenance plan
defines the CO motor vehicle emissions
budgets in the Greeley CO attainment/
maintenance area as 63 tons per day

(tpd) for 2005 through 2009, 62 tpd for
2010 through 2014, and 60 tpd for 2015
and beyond.

The transportation conformity motor
vehicle emissions budgets were derived
by taking the difference between the
attainment year (1992) total emissions
and the projected future years’ total
emissions. This difference is the “safety
margin,” part or all of which may be
added to projected mobile sources CO
emissions to arrive at a motor vehicle
emissions budget to be used for
transportation conformity purposes. The
State added the safety margins, less one
ton per day, to projected mobile sources
CO emissions for 2005, 2010, and 2015.
However, the State then rounded 62.5
tpd up to 63 tpd for the 2005 through
2009 budget and rounded 61.5 tpd up to
62 tpd for the 2010 through 2014
budget. Generally, rounding up budget
values is not appropriate because the
higher values may not be consistent
with the maintenance demonstration,
but in this case, the State’s 0.5 tpd
higher budgets can be accommodated
within the one tpd of safety margin that
the State did not initially allocate to the
budgets. Therefore, we are ignoring the
State’s rounding errors and accepting 63
tpd as the budget for 2005 through 2009
and 62 tpd as the budget for 2010
through 2014.

The State’s determination of safety
margins and motor vehicle emissions
budgets for the Greeley CO maintenance
plan is further illustrated in Table V-1
below and in section 5 of the
maintenance plan:

TABLE V—1.—MOBILE SOURCES EMISSIONS, SAFETY MARGINS, AND MOTOR VEHICLE EMISSIONS BUDGETS IN TONS OF

CO PER DAY (TPD)

Mobile . . Motor vehicle
Year sources emis- TOt;L?]?'S' Math Mg;?é?yc’f emissions
sions (tpd) (tpd) budget
(tpd) (tpd)
1992 o 59.3 £ A TR N/A N/A
2005 oo 56.5 68.7 | 75.7 — 68.7 =7 e 6 63
A T T
56.5 + 6 = 62.5 (plus 0.5) is 63 .......
2070 oo 47.3 60.5 | 75.7 — 60.5=15.2 ..ccccceevcieeeeeene 14.2 62
152 — 1 =142 .,
47.3 + 14.2 = 61.5 (plus 0.5) is 62 ..
2015 e 46.1 60.4 | 75.7 — 604 =153 ..cccooeiiiiiiieeen. 14.3 60
153 — 1 =143 ..ccovvees
46.1 + 14.3 =60.4 or 60 ...

Note: N/A = Not Applicable.

Our analysis indicates that the above
figures are consistent with maintenance
of the CO NAAQS throughout the
maintenance period. Therefore, we are
proposing approval of the following
motor vehicle emissions budgets for the
Greeley area: 63 tons per day for 2005

through 2009, 62 tons per day for 2010
through 2014, and 60 tons per day for
2015 and beyond.

Pursuant to §93.118(e)(4) of EPA’s
transportation conformity rule, as
amended, EPA must determine the
adequacy of submitted mobile source

emissions budgets. EPA reviewed the
Greeley CO budgets for adequacy using
the criteria in 40 CFR 93.118(e)(4), and
determined that the budgets were
adequate for conformity purposes.
EPA’s adequacy determination was
made in a letter to the Colorado APCD
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on October 29, 2003, and was
announced in the Federal Register on
January 5, 2004 (69 FR 339). As a result
of this adequacy finding, the budgets
took effect for conformity
determinations in the Greeley area on
January 20, 2004. However, we note that
we are not bound by that determination
in acting on the maintenance plan.

In addition to the above, the State has
made a commitment regarding
transportation conformity in section 5 of
the maintenance plan. Because informal
roll-forward analyses, prepared by the
State, indicate that the 2015 CO
emissions budget may be exceeded by
2030, the State has committed to the re-
implementation of the basic I/M
program (with any Federally required
on-board diagnostic tests) for the
Greeley area in 2026. This commitment
by the State is included in the
maintenance plan for purposes of 40
CFR 93.122(a)(3)(iii), which provides
that emissions reduction credit from
such programs may be included in the
transportation conformity emissions
analysis if the maintenance plan
contains such a written commitment.
We agree with this interpretation of 40
CFR 93.122(a)(3)(iii) and will make this
State commitment Federally enforceable
if we approve the revised Greeley CO
maintenance plan.

VI. EPA’s Evaluation of the Regulation
No. 11 Revisions

Colorado’s Regulation No. 11 is
entitled ““Motor Vehicle Emissions
Inspection Program.”” In developing the
Greeley CO maintenance plan, the State
evaluated a number of options for
revising the current motor vehicle
emissions inspection program. The final
decision, based on the use of our
Mobile6.2 emission factor model, was to
eliminate the basic I/M program from
the Federally-approved SIP beginning
on January 1, 2004. A description of the
State’s process and emissions evaluation
of the Regulation No. 11 revisions is
found in sections 2 and 3 of the
maintenance plan. These revisions to
Regulation No. 11 were submitted, as a
separate revision to the SIP, for our
approval in conjunction with the
revised maintenance plan.

The revisions adopted by the AQCC
on December 19, 2002, and submitted
by the Governor on June 20, 2003,
remove the Greeley area component of
the Colorado automobile inspection and
maintenance program (‘“AIR Program’’)
from the Federally-approved SIP.
Section 2 of the maintenance plan
reflects this change in Regulation No. 11
in that the mobile source CO emissions
were calculated without the CO
emissions reduction benefit of a basic

I/M program starting in 2004 and
continuing through 2015. We note that
even with the elimination of the basic
I/M program and the elimination of the
oxygenated fuels program, discussed
below, for the Greeley area beginning on
January 1, 2004, the area is still able to
meet our requirements to demonstrate
maintenance of the CO standard through
2015.

We have reviewed and are proposing
approval of these State-adopted changes
to Regulation No. 11.

VII. EPA’s Evaluation of the Regulation
No. 13 Revisions

Colorado’s Regulation No. 13 is
entitled “Oxygenated Fuels Program”
(hereafter referred to as Regulation No.
13). The purpose of this regulation is to
reduce CO emissions from gasoline
powered motor vehicles in the Greeley
area through the wintertime use of
oxygenated fuels. Section 211(m) of the
CAA originally required the State to
implement an oxygenated fuels program
in the Greeley area. Section 211(m)
states that the oxygenated fuels program
must cover no less than a four month
period each year unless EPA approves a
shorter period. We can approve a
shorter implementation period if a State
submits a demonstration that a reduced
implementation period will still assure
that there will be no exceedances of the
CO NAAQS outside of this reduced
period. This was done previously when
we approved revisions to Regulation No.
13 for the Denver area, that also affected
the Greeley area, that shortened the
oxygenated fuels season and reduced
the oxygenate content (see 62 FR 10690,
March 10, 1997 and 64 FR 46279,
August 25, 1999). When an area is
redesignated to attainment, the
oxygenated fuels program may be
further shortened or eliminated entirely
as long as the State is able to show the
program is not needed to demonstrate
maintenance of the CO NAAQS (see 65
FR 80779, December 22, 2000).

In developing the Greeley CO revised
maintenance plan, the State evaluated
options for revising the current
oxygenated fuels program. The final
decision, based on the use of our
Mobile6.2 emission factor model, was to
eliminate the oxygenated fuels program
from the Federally-approved SIP
beginning on January 1, 2004. A
description of the State’s process and
emissions evaluation of the Regulation
No. 13 revisions is found in sections 2
and 3 of the maintenance plan. These
revisions to Regulation No. 13 were
submitted, as a separate revision to the
SIP, for our approval in conjunction
with the revised maintenance plan.

The current EPA-approved
oxygenated fuels program for the
Greeley area has the following three
requirements: (1) The control period is
from November 1 through February 7 of
each winter season, (2) an oxygen
content of at least 2.0% by weight is
required from November 1 through
November 7, and (3) an oxygen content
of at least 2.7% by weight is required
from November 8 through February 7.

In conjunction with the submittal of
the Greeley CO revised maintenance
plan, the State of Colorado is seeking
EPA’s approval of revisions to
Regulation No. 13 that would eliminate
the oxygenated fuels program for the
Greeley area beginning on January 1,
2004.

As we discussed above, and as
presented in section 2 of the revised
maintenance plan, the removal of the
CO emission reductions associated with
the implementation of Regulation No.
13 were incorporated by the State into
the emission projections, using our
Mobile6.2 emissions model, beginning
in 2004 and were projected through the
final maintenance year of 2015. Even
with the elimination of both Regulation
No. 11 and Regulation No. 13 for the
Greeley area starting in 2004,
maintenance of the CO NAAQS is
successfully demonstrated.

We have reviewed these changes to
Regulation No. 13, that the State
adopted on December 19, 2002, and the
Governor submitted on June 20, 2003.
We are proposing approval of these
revisions as they are consistent with
maintenance of the CO NAAQS for the
Greeley area and meet the requirements
of section 211(m) of the CAA.

VIII. Consideration of Section 110(1) of
the CAA

Section 110(1) of the CAA states that
a SIP revision cannot be approved if the
revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress towards attainment of a
NAAQS or any other applicable
requirement of the CAA.

EPA originally anticipated final action
on the revised Greeley CO maintenance
plan by the end of 2004. However, for
the reasons discussed below, we
determined that we needed to postpone
action on the plan until we acted on the
Denver 8-hour ozone Early Action
Compact (EAC) plan. This is because the
revised CO maintenance plan eliminates
the basic I/M program in the Greeley
area.

The Greeley area is included in the
Denver 8-hour ozone nonattainment
boundary and is also included in the
attainment demonstration modeling for
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the Denver 8-hour ozone EAC plan.
While the basic I/M program was
originally adopted for Greeley to control
CO emissions, it also produces some
reduction in volatile organic compound
(VOC) emissions, a precursor to ground
level ozone formation. For example,
vehicles in the Greeley area are failed
for excessive hydrocarbon emissions,
which contain VOCs. In other words,
removal of the basic I/M program from
the Greeley area could lead to an
increase in ozone.

Under EPA’s interpretation of section
110(1) of the Clean Air Act, we cannot
approve the removal of the basic I/M
program from the Greeley area absent a
substitute revision providing equivalent
or greater VOC reductions or a
demonstration that elimination of the
program will not interfere with relevant
requirements of the Clean Air Act (in
this case, attainment of the 8-hour ozone
NAAQS.)

The State is not providing a substitute
SIP revision. Instead, Colorado intends
to demonstrate non-interference through
its 8-hour ozone attainment
demonstration, which is part of the
Denver 8-hour ozone EAC plan that the
Governor submitted on July 21, 2004.
The 8-hour ozone attainment
demonstration takes no emissions
reduction credit for the Greeley basic
I/M program. We have not acted on the
Denver 8-hour ozone EAC plan, but
intend to do so in the near future.

Assuming we approve the Denver
EAC ozone attainment demonstration,
we will then have the technical and
legal basis to approve the removal of the
Greeley area basic I/M program from the
SIP. Thus, we must approve the Denver
8-hour ozone EAC plan before, or at the
same time, we approve the removal of
the Greeley area basic I/M program from
the SIP. Accordingly, we will not
finalize approval of the revised Greeley
CO maintenance plan and revised
Regulation No. 11 unless and until we
approve the Denver 8-hour ozone EAC
plan.

IX. Proposed Action

In this action, EPA is proposing
approval of the Greeley revised carbon
monoxide maintenance plan, the
transportation conformity budgets for
2005 through 2009, 2010 through 2014,
and 2015 and beyond, and the revisions
to Regulation No. 11 and Regulation No.
13.

Submit your comments, identified by
RME Docket Number R08—OAR-2004—
CO-0004, by one of the methods
identified above at the front of this
proposed rule. We will consider your
comments in deciding our final action if
they are received before June 16, 2005.

EPA will address all public comments
in a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if EPA receives adverse comment on an
amendment, paragraph, or section of the
rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

X. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a ‘“‘significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the

distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52
Environmental protection, Air

pollution control, Carbon monoxide,

Intergovernmental relations, Reporting

and recordkeeping requirements.
Dated: May 6, 2005.

Kerrigan G. Clough,

Acting Regional Administrator, Region VIII.

[FR Doc. 05-9721 Filed 5—-16—05; 8:45 am]

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[RME Docket Number R08-OAR-2005-CO-
0001; FRL-7912-9]

Approval and Promulgation of Air
Quality Implementation Plans; State of
Colorado; Denver Early Action
Compact Ozone Plan, Attainment
Demonstration of the 8-hour Ozone
Standard, and Approval of Related
Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing approval of
a State Implementation Plan (SIP)
revision submitted by the State of
Colorado. On July 21, 2004, the
Governor of Colorado submitted an
Early Action Compact (EAC) ozone plan
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for the Denver metropolitan area
(hereafter, Denver area) for the 8-hour
ozone National Ambient Air Quality
Standard (NAAQS). The Governor’s
submittal also contained an attainment
demonstration for the 8-hour ozone
NAAQS. In conjunction with the EAC
ozone plan, the Governor submitted
revisions to Colorado’s Common
Provisions Regulation, Colorado’s
Regulation No. 7 “Emissions of Volatile
Organic Compounds” (hereafter,
Regulation No. 7), and revisions to
Colorado’s Regulation No. 11 “Motor
Vehicle Emissions Inspection Program’
(hereafter Regulation No. 11). In this
action, EPA is proposing approval of the
Denver EAC ozone plan, the associated
attainment demonstration, and the
revisions to the Common Provisions
Regulation, Regulation No. 7, and
Regulation No. 11. This action is being
taken under section 110 of the Clean Air
Act.

DATES: Comments must be received on
or before June 16, 2005.

ADDRESSES: Submit your comments,
identified by RME Docket Number R08—
OAR-2005—-C0O-0001, by one of the
following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Agency Web site: http://
docket.epa.gov/rmepub/index.jsp.
Regional Materials in EDOCKET (RME),
EPA’s electronic public docket and
comment system for regional actions, is
EPA’s preferred method for receiving
comments. Follow the on-line
instructions for submitting comments.

e E-mail: long.richard@epa.gov and
russ.tim@epa.gov.

e Fax: (303) 3126064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: Richard R. Long, Director, Air
and Radiation Program, Environmental
Protection Agency (EPA), Region 8,
Mailcode 8P-AR, 999 18th Street, Suite
300, Denver, Colorado 80202—2466.

¢ Hand Delivery: Richard R. Long,
Director, Air and Radiation Program,
Environmental Protection Agency
(EPA), Region 8, Mailcode 8P-AR, 999
18th Street, Suite 300, Denver, Colorado
80202-2466. Such deliveries are only
accepted Monday through Friday, 8:00
a.m. to 4:55 p.m., excluding federal
holidays. Special arrangements should
be made for deliveries of boxed
information.

Instructions: Direct your comments to
RME Docket Number RO8—OAR-2005—
CO-0001. EPA’s policy is that all
comments received will be included in
the public docket without change and

’

may be made available at http://
docket.epa.gov/rmepub/index.jsp,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through
EDOCKET, regulations.gov, or e-mail.
EPA’s Regional Materials in EDOCKET
and federal regulations.gov Web site are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA, without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket visit
EDOCKET online or see the Federal
Register of May 31, 2002 (67 FR 38102).
For additional instructions on
submitting comments, go to Section L.
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the Regional Materials in
EDOCKET index at http://
docket.epa.gov/rmepub/index.jsp.
Although listed in the index, some
information is not publicly available,
i.e., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publically
available only in hard copy form.
Publicly available docket materials are
available either electronically in
Regional Materials in EDOCKET or in
hard copy at the Air and Radiation
Program, Environmental Protection
Agency (EPA), Region 8, 999 18th
Street, Suite 300, Denver, Colorado
80202—2466. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy

of the docket. You may view the hard
copy of the docket Monday through
Friday, 8 a.m. to 4 p.m., excluding
federal holidays.

FOR FURTHER INFORMATION CONTACT: Tim
Russ, Air and Radiation Program,
Environmental Protection Agency
(EPA), Region 8, Mailcode 8P-AR, 999
18th Street, Suite 300, Denver, Colorado
80202-2466, phone (303) 312-6479, and
e-mail at: russ.tim@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

1. General Information

II. What is the purpose of this action?

III. What is the State’s process to submit
these materials to EPA?

IV. Background for Early Action Compacts
for the 8-hour Ozone NAAQS

V. EPA’s evaluation of the Denver Early
Action Compact Milestone Submittals

VI. EPA’s evaluation of the Denver Early
Action Compact Ozone Plan

VII. EPA’s evaluation of the Denver Early
Action Compact Ozone Plan’s
Attainment Demonstration

VIIL. EPA’s evaluation of the Regulation No.
7 Revisions

IX. EPA’s evaluation of the Regulation No. 11
Revisions

X. EPA’s evaluation of the Common
Provisions Regulation Revision

XI. Consideration of Section 110(1) of the
CAA

XII. Proposed Action

XIII. Statutory and Executive Order Reviews

Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials NAAQS mean
National Ambient Air Quality Standard.
(iv) The initials SIP mean or refer to

State Implementation Plan.

(v) The word State means the State of
Colorado, unless the context indicates
otherwise.

1. General Information

A. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
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includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

I. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

II. Follow directions—The agency
may ask you to respond to specific
questions or organize comments by
referencing a Code of Federal
Regulations (CFR) part or section
number.

[I. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

IV. Describe any assumptions and
provide any technical information and/
or data that you used.

V. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

VI. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

VII. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

VIII. Make sure to submit your
comments by the comment period
deadline identified.

II. What Is the Purpose of This Action?

In this action, we are proposing
approval of the Early Action Compact
ozone plan for the Denver area that is
designed to demonstrate attainment of
the 8-hour ozone NAAQS by December
31, 2007 with additional provisions for
continued maintenance of the ozone
NAAQS through 2012, we’re proposing
approval of the photochemical modeled
attainment demonstration, we’re
proposing approval of certain revisions
to the State’s Common Provisions
Regulation, we’re proposing approval of
revisions to Regulation No. 7 for the
control of VOC and NOx emissions from
certain oil and gas exploration and
production operations, we’re proposing
approval of revisions to the motor
vehicle inspections and maintenance (I/
M) requirements in Regulation No. 11
the Governor submitted on July 21,
2004, and we’re proposing approval of
several prior I/M revisions to Regulation
No. 11.

II1. What Is the State’s Process to
Submit These Materials to EPA?

Section 110(k) of the CAA addresses
our actions on submissions of revisions
to a SIP. The CAA requires States to
observe certain procedural requirements
in developing SIP revisions for
submittal to us. Section 110(a)(2) of the
CAA requires that each SIP revision be
adopted after reasonable notice and
public hearing. This must occur prior to
the revision being submitted by a State
to us.

A. The Colorado Air Quality Control
Commission (AQCC) held a public
hearing for the Denver EAC ozone plan
on March 11 and 12, 2004. The AQCC
adopted the EAC ozone plan, and its
associated attainment demonstration,
directly after the hearing. This SIP
revision became State effective on May
30, 2004, and was submitted by the
Governor to us on July 21, 2004.

We have evaluated the Governor’s
submittal for the Denver EAC ozone
plan and have determined that the State
met the requirements for reasonable
notice and public hearing under section
110(a)(2) of the CAA. By operation of
law under section 110(k)(1)(B) of the
CAA, the Governor’s July 21, 2004,
submittal became complete on January
21, 2005.

B. The Colorado AQCC held a public
hearing for the revisions to the Common
Provisions Regulation, Regulation No. 7
and Regulation No. 11 on March 11 and
12, 2004. The AQCC adopted these
revisions directly after the hearing.
These SIP revisions became State
effective on May 30, 2004, and were
submitted by the Governor to us on July
21, 2004.

We have evaluated the Governor’s
submittal for the Common Provisions
Regulation, Regulation No. 7 and
Regulation No. 11 revisions and have
determined that the State met the
requirements for reasonable notice and
public hearing under section 110(a)(2)
of the CAA. By operation of law under
section 110(k)(1)(B) of the CAA, the
Governor’s July 21, 2004, submittal
became complete on January 21, 2005.

C. For the 2000, 2001, and 2002
Regulation No. 11 revisions, the
Colorado AQCC held a public hearing
on November 16, 2000, December 20,
2001, August 15, 2002, and October 17,
2002. The AQCC adopted the revisions
to Regulation No. 11 directly after these
hearings. These SIP revisions became
State effective on December 30, 2000,
January 30, 2002, September 30, 2002,
and December 30, 2002, respectively,
and were all submitted by the Governor
to us on June 20, 2003.

We evaluated the Governor’s
submittal and concluded that the State
met the requirements for reasonable
notice and public hearing under section
110(a)(2) of the CAA. Pursuant to
section 110(k)(1)(B) of the CAA, we
reviewed these SIP materials for
conformance with the completeness
criteria in 40 CFR part 51, appendix V
and determined that the Governor’s June
30, 2003, submittal was administratively
and technically complete. Our
completeness determination was sent on
November 28, 2003, through a letter
from Robert E. Roberts, Regional
Administrator, to Governor Bill Owens.

D. For the 2003 Regulation No. 11
revisions, the Colorado AQCC held a
public hearing on September 18, 2003,
and December 18, 2003. The AQCC
adopted the revisions to Regulation No.
11 directly after these hearings. These
SIP revisions became State effective on
November 30, 2003, and March 1, 2004,
respectively, and were all submitted by
the Governor to us on April 12, 2004.

We evaluated the Governor’s
submittal and concluded that the State
met the requirements for reasonable
notice and public hearing under section
110(a)(2) of the CAA. Pursuant to
section 110(k)(1)(B) of the CAA, we
reviewed these SIP materials for
conformance with the completeness
criteria in 40 CFR part 51, appendix V
and determined that the Governor’s
April 12, 2004, submittal was
administratively and technically
complete. Our completeness
determination was sent on June 17,
2004, through a letter from Robert E.
Roberts, Regional Administrator, to
Governor Bill Owens.

E. The Colorado AQCC held a public
hearing for additional revisions to
Regulation No. 7 on December 16, 2004.
The AQCC adopted these revisions
directly after the hearing. These SIP
revisions became State effective on
March 2, 2005, and were submitted by
the Governor to us on March 24, 2005.

We have evaluated the Governor’s
submittal of the additional revisions to
Regulation No. 7 and have determined
that the State met the requirements for
reasonable notice and public hearing
under section 110(a)(2) of the CAA.
Pursuant to section 110(k)(1)(B) of the
CAA, we reviewed these SIP materials
for conformance with the completeness
criteria in 40 CFR part 51, appendix V
and determined that the Governor’s
March 24, 2005, submittal was
administratively and technically
complete. Our completeness
determination was sent on April 6,
2005, through a letter from Robert E.
Roberts, Regional Administrator, to
Governor Bill Owens.



28242

Federal Register/Vol. 70, No. 94/Tuesday, May 17, 2005/ Proposed Rules

IV. Background for Early Action
Compacts for the 8-hour Ozone NAAQS

A. Why Was the Compact Program
Developed?

As discussed in our proposed rule for
the implementation of the 8-hour ozone
NAAQS (see 68 FR 32805, June 2, 2003),
State, local and Tribal air pollution
control agencies continued to express a
need for added flexibility in
implementing the 8-hour ozone
NAAQS, including incentives for taking
action sooner than the CAA requires for
reducing ground-level ozone. The
compact program permits local areas to
make decisions that will achieve
reductions in VOC and NOx emissions
sooner than otherwise is mandated by
the CAA. Early planning and early
implementation of control measures that
improves air quality will likely
accelerate protection of public health.
We issued our initial policy on early
planning on November 14, 2002 !
(hereafter, November 14, 2002 policy),
with a further description in our June 2,
2003 proposed rule (68 FR 32805), and
as provided in our April 30, 2004 final
rule (69 FR 23951) entitled “Final Rule
To Implement the 8-Hour Ozone
National Ambient Air Quality
Standard—Phase 1.”

B. What Was the “Early Action™
Protocol That Texas Submitted to EPA?

In March of 2002, the Texas
Commission on Environmental Quality
(TCEQ) encouraged EPA to consider
incentives for early planning towards
achieving the 8-hour ozone NAAQS.
The TCEQ submitted to EPA the
Protocol for Early Action Compacts
Designed to Achieve and Maintain the
8-hour Ozone Standard (Protocol). The
Protocol was designed to achieve NOx
and VOC emissions reductions for the 8-
hour ozone NAAQS sooner than would
otherwise be required under the CAA.
The TCEQ recommended that the
Protocol be formalized by “Early Action
Compact” agreements primarily
developed by local, State and Federal
(EPA) officials. In a letter dated June 19,
2002, from Gregg Cooke, Administrator,
Region 6, to Robert Huston, Chairman,
TCEQ, EPA endorsed the principles
outlined in the Protocol. The Protocol
was subsequently revised on December
11, 2002, 2 based on comments from

1Memorandum from Jeffrey R. Holmstead,
Assistant Administrator, to Regional
Administrators, entitled “Schedule for 8-Hour
Ozone Designations and its Effect on Early Action
Compacts” dated November 14, 2002.

2The Texas Protocol was submitted to EPA in
March 2002 for review and was revised in
December 2002 based on the Agency’s comments
concerning the need for additional milestones and

EPA. Areas meeting the necessary
prerequisites prepared an Early Action
Compact (EAC) document that was
based on the provisions of the Protocol.
These EACs were then executed by the
necessary State and local entities, along
with the respective EPA Regional Office,
by December 31, 2002. The EACs were
required to contain the following:

1. Early planning, implementation,
and emissions reductions leading to
expeditious attainment and
maintenance of the 8-hour ozone
standard.

2. Local control of the measures
employed with broad-based public
input.

3. State support to ensure technical
integrity of the early action plan
including completion of emissions
inventories and dispersion modeling
(based on most recent Agency guidance)
to support the attainment demonstration
and selected local control measures.

4. Formal incorporation of the early
action plan itself into the State
Implementation Plan (SIP). Also,
adoption and submittal as revisions to
the SIP of control strategies that
demonstrate attainment.

5. Completion of a component to
address emissions growth at least 5
years beyond December 31, 2007,
ensuring that the area will remain in
attainment of the 8-hour ozone standard
during that period.

6. Semiannual reports detailing
progress toward completion of compact
milestones.

7. Designation of all areas as
attainment or nonattainment in April
2004, but for compact areas, deferral of
the effective date of the nonattainment
designation and/or designation
requirements so long as all compact
terms and milestones continue to be
met.

8. Safeguards to return areas to
traditional SIP attainment requirements
should compact terms be unfulfilled
(e.g., if the area fails to attain in 2007),
with appropriate credit given for
reduction measures already
implemented.

C. What are the milestone and submittal
requirements for Early Action Compact
areas?

The November 14, 2002, policy
memorandum, an additional EPA
memorandum dated April 4, 2003, 3 our
June 2, 2003 proposed rule (68 FR

other clarifications. Docket No. OAR-2003-0090—
0004.

3Memorandum from Lydia N. Wegman, Director,
Air Quality Strategies and Standards Division,
“Early Action Compacts (EACs): The June 16, 2003
Submission and Other Clarifications,” April 4,
2003. Docket No. OAR-2003-0090—-0002.

32805), and our April 30, 2004 final rule
(69 FR 23951) establish the activities
EAC areas are required to perform and
the necessary submittals that must be
made to EPA. EAC areas are required to
select control strategies based on SIP-
quality dispersion modeling that shows
attainment of the 8-hour ozone NAAQS
no later than December 31, 2007
through implementation of the control
strategies. We specified that all EAC
areas must submit a local plan by March
31, 2004 that includes measures that are
specific, quantified, and permanent and
that, once approved into the SIP by
EPA, will be federally enforceable. The
March 31, 2004 submission also had to
include specific implementation dates
for the local controls, as well as detailed
documentation supporting the selection
of measures. Control measures must be
implemented no later than December
31, 2005, which is at least 167~ months
earlier than required by the CAA.
Reports are required every 6 months to
describe progress toward completion of
milestones.

Table IV—1 below presents the
milestones and submissions that EAC
areas are required to complete in order
to continue eligibility for a deferral of
the effective date of the nonattainment
designation for the 8-hour ozone
NAAQS.

TABLE IV—1.—EARLY ACTION
COMPACT MILESTONES

Submittal Date Compact Milestone

State/Locals submit EAC for
EPA signature.

State/Locals submit prelimi-
nary list and description of
potential local control
measures under consider-
ation.

Plan submitted to State for
necessary action (includes
specific, quantified and
permanent control meas-
ures to be adopted).

State submits EAC plan and
adopted local measures to
EPA as a SIP revision
that, when approved, will
be federally enforceable.

State/Locals to implement
adopted SIP control meas-
ures.

State reports on implementa-
tion of control measures,
assessment of air quality
improvement, and reduc-
tions in NOx and VOC
emissions to date.

EAC area attains 8-hour
ozone NAAQS.

December 31,
2002.
June 16, 2003

March 31,
2004.

December 31,
2004.

No later than
December
31, 2005.

June 30, 2006

December 31,
2007.

In accordance with the Protocol and
the executed EAC documents, EPA
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recognized the EAC areas’ commitments
to early, voluntary action by designating
the EAC areas that were violating the 8-
hour NAAQS (based on air quality data
from 2001, 2002, and 2003) as
nonattainment on April 30, 2004 (see 69
FR 23858), but deferred the effective
date of the nonattainment designation
so long as all terms and milestones of
the EAC continue to be met.

V. EPA’s Evaluation of the Denver Early
Action Compact Milestone Submittals

We have reviewed the Denver EAC
milestone submittals with respect to the
requirements in the Protocol and the
executed December 31, 2002 Denver
EAC. We consider these milestone
submittals as necessary prerequisites in
order for us to propose approval of the
Denver EAC ozone plan SIP revision.
The following are our analyses of how
the EAC milestone submittal
requirements, discussed above, have
been met for the Denver EAC.

A. State/Locals Submit EAC for EPA
Signature by December 31, 2002

The State of Colorado delivered the
Denver EAC to EPA, Region 8 on
December 30, 2002. The EAC had been
signed by Jim Scherer, Chairman of the
Denver Regional Air Quality Council
(RAQQ), Robert E. Brady Jr., Chairman
of the Colorado Air Quality Control
Commission (AQCC), Douglas H.
Benevento, Executive Director, Colorado
Department of Public Health and
Environment (CDPHE), Thomas Norton,
Executive Director, Colorado
Department of Transportation (CDOT),
and Sharon L. Richardson, Chairman,
Denver Regional Council of
Governments (DRCOG). The Denver
EAC was executed by Robert E. Roberts,
Regional Administrator, EPA Region 8,
on December 31, 2002.

The Denver EAC was amended on
March 18, 2004 with the additional
signatures of Stephen F. Stutz, Chair,
Elbert County Board of County
Commissioners, Kathay Rennels, Chair,
Larimer County Board of County
Commissioners, Michael Harms, Chair,
Morgan County Board of County
Commissioners, and Rob Masden, Chair,
Weld County Board of County
Commissioners.

Based on the above actions, EPA has
determined that this EAC milestone
requirement has been addressed.

B. State/Locals Submit Preliminary List
and Description of Potential Local
Control Measures Under Consideration
by June 16, 2003

On June 16, 2003, Ken Lloyd,
Executive Director, RAQC and Margie
Perkins, Director, Air Pollution Control

Division (APCD) of the CDPHE jointly
submitted the Denver EAC area’s “June
16, 2003 Milestone—Identification and
Description of Potential Control
Strategies for Further Consideration.”
This submittal contained a further
description of the stakeholder process,
strategy evaluation considerations, and
a list of ten potential emission reduction
strategies. Provided for each of the
potential strategies were, a brief
description, estimate of potential
emission reductions (where available),
an implementation approach and
schedule, and a description of the
geographic area of application of the
strategy.

Based on the content of this
document, EPA has determined that this
EAC milestone requirement has been

addressed.

C. Plan Submitted to State for necessary
Action (Includes Specific, Quantified
and Permanent Control Measures To Be
Adopted) by March 31, 2004

The Denver RAQC held a public
meeting on December 11, 2003, at the
end of which, the RAQC gave their
approval to the Denver EAC ozone plan.
In conjunction with the RAQC’s
planning processes, the Colorado AQCC
entertained public comment during
noticed public meetings in July, August,
September, November, and December,
2003. With the RAQC’s approval, the
Denver EAC plan, and associated
materials, were then transmitted to the
Colorado AQCC. At their December 18,
2003, public meeting the AQCC gave
notice to open a three-month public
comment period and scheduled a public
hearing for March 11, 2004 (which was
subsequently extended to March 11 and
March 12, 2004.) At the December 18,
2003 AQCC meeting, the AQCC also
noticed for public comment revisions to
the appropriate GColorado Regulations
that would achieve the necessary
emission reductions that were modeled
in the attainment demonstration which
supported the EAC plan. Once
approved, these Regulation revisions
would generate permanent and
enforceable emission reductions. We
note that the Denver EAC plan does not
take any credit for voluntary measures.

Based on the above actions, EPA has
determined that this EAC milestone
requirement has been addressed.

D. State Submits EAC Plan and Adopted
Local Measures to EPA as a SIP Revision
(That, When Approved, Will Be
Federally Enforceable) by December 31,
2004

On March 11 and March 12, 2004, the
AQCC conducted a public hearing to
consider the Denver EAC plan, the

attainment demonstration, and the
necessary revisions to Colorado’s
Common Provisions Regulation,
Regulation No. 7, and Regulation No.
11. At the end of the public hearing on
March 12, 2004, the AQCC adopted all
the above SIP materials. The entire
Denver EAC SIP package was forwarded
to Governor Owens who then
transmitted the SIP package to EPA,
Region 8, with a letter dated July 21,
2004.

We note that on March 10, 2004, and
just prior to the AQCC public hearing of
March 11 and March 12, 2004, we sent
a letter to the State and AQCC
expressing concerns with the adequacy
of the revisions to Colorado’s Regulation
No. 7. In that March 10, 2004 letter, we
stated that we would continue to work
with the State to resolve our concerns.

CDPHE and EPA staff met several
times starting in August, 2004 up
through December, 2004 to address the
Regulation No. 7 deficiencies. At the
September, 2004 AQCC meeting, the
AQCC established a public comment
period and noticed for public hearing
revisions to Regulation No. 7. The
AQCC held a public hearing on
December 16, 2004 to consider the
revisions to Regulation No. 7. The
AQCC adopted the revisions directly
after the public hearing and Governor
Owens submitted these supplemental
Regulation No. 7 revisions to us on
March 24, 2005.

Based on the above actions, EPA has
determined that this EAC milestone
requirement has been addressed.

We also note that in addition to
meeting all the required EAC
milestones, the State and RAQC jointly
submitted ‘“Progress Reports” on June
30, 2003, December 31, 2003, March 31,
2004, and December 31, 2004.

VI. EPA’s Evaluation of the Denver
Early Action Compact Ozone Plan

We have reviewed the Denver EAC
ozone plan (hereafter, Denver EAC plan)
with respect to the requirements in the
Protocol, the December 31, 2002 Denver
EAC document, and our general
requirements for a nonattainment area
plan and believe that approval of the
Denver EAC plan is warranted. The
following are our descriptions and
analysis of how the Denver EAC plan
meets the necessary provisions
referenced above.

We note that the Denver EAC plan is
divided into two sections; a non-SIP
introduction and monitoring
background section and the SIP section
entitled ““8-Hour Ozone State
Implementation Plan’’ that contains
emission inventories, control measures,
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photochemical dispersion modeling,
and a weight of evidence analysis.

A. Introduction and Monitoring
Background Section (non-SIP Materials)

The introduction section discusses
the EAC protocol, the aspects of the
Denver EAC, the Protocol milestones
and how these were met, information
that went into the development of the
SIP emission inventories and dispersion
modeling, emission reduction strategies,
aspects of maintenance for growth, a
brief description of the stakeholder/
public process, and a description of the
area encompassed by the Denver EAC
plan. The ozone monitoring section
provides information with respect to the
location of Front Range ozone monitors
(from southern metropolitan Denver
north to Fort Collins including Rocky
Mountain National Park), the State’s
ambient air quality data assurance
program, a description and commitment
for continued operation of the ozone
monitoring network, and relevant 8-
hour ozone monitoring data from 1996
through 2003 with design values
presented for data from 2001, 2002, and
2003.

B. Denver EAC Plan—*‘8-Hour Ozone
State Implementation Plan’

1. Base Case Emissions Inventories

(a) As described in Chapter I of the
Denver EAC plan, the State and RAQC
used demographic data that was
provided by the metropolitan planning

organizations (MPO), DRCOG and North
Front Range Transportation and Air
Quality Planning Council (NFRTAQPC).
Demographic data were prepared for
2002, 2007, and 2012 and are presented
in Table 4 of the Denver EAC plan.

(b) At the time that the emission
inventories were being prepared for the
Denver EAC plan, EPA had not yet
finalized the 8-hour ozone
nonattainment boundary for the Denver-
Boulder-Greeley area 4. The State and
RAQC prepared the EAC emission
inventories for two situations depending
on EPA’s final decision on the
boundary: (1) inventories based on
Adams, Arapahoe, Boulder, Broomfield,
Denver, Douglas, Jefferson, and Weld
Counties, and (2) inventories based on
Adams, Arapahoe, Boulder, Broomfield,
Denver, Douglas, Elbert, Jefferson,
Larimer, Morgan, and Weld Counties.
These inventories address ozone
precursor emissions of volatile organic
compounds (VOC) and nitrogen oxides
(NOx).

(c) The 2002 and 2007 base case
inventories incorporate control
measures that were in place in 2002 and
were predicted to be in place in 2007.
The essential control measures are
described in Chapter I of the Denver
EAC plan and are: (1) Federally-
mandated regulations for motor vehicle
exhaust (or tailpipe) emissions and
Federally-mandated regulations for
exhaust emissions from non-road
engines, (2) Colorado’s Regulation No. 7

for the control of VOC emissions, and
(3) Colorado’s Regulation No. 11, the
State’s Automobile Inspection and
Readjustment (A.I.R.) Program, which
requires the application of the State’s
Basic Inspection and Maintenance (I/M)
program for vehicles older than 1982
and the Enhanced I/M program for
vehicles of model year 1982 and newer.
With respect to the Basic I/M program,
Chapter I, 2 of the EAC plan states, “The
computer modeling does not include
any credit for the basic programs in
Colorado Springs and Fort Collins/
Greeley areas and such basic programs
are not part of, or being submitted for
inclusion in, the SIP.” In addition to the
above, Chapter I, 4 indicates that a
conventional gasoline Reid Vapor
Pressure (RVP) of 8.2 pounds per square
inch (psi) was used in the 2002 base
case inventory and an RVP of 9.0 was
assumed for the 2007 base case
inventory. Chapter I.,4 also states that
“All of the inventories were developed
using EPA-approved emissions
modeling methods, including EPA’s
MOBILE6 model and local VMT data for
on-road mobile source emissions, EPA’s
non-road model and local demographic
information for area and off-road
sources, and reported actual emissions
for point sources.” The 2002 and 2007
base case VOC and NOx emission
inventories are presented in Table 5a
and Table 5b in Chapter I of the Denver
EAC plan and are summarized below in
Tables VI-1 and VI-2.

TABLE VI-1.—SUMMARY OF EMISSION INVENTORIES IN TONS PER DAY (TPD) ADAMS, ARAPAHOE, BOULDER,
BROOMFIELD, DENVER, DOUGLAS, JEFFERSON, AND WELD COUNTIES

Source category 2002 VOCs | 2002 NOx | 2007 VOCs | 2007 NOx

POINE SOUIMCES ...t e e e e e e e e e e e e abe e e sansee e sneeeeennaeenans 192.8 105.2 204 .1 107.1
AATEA SOUICES ...ttt ettt ettt e et e e sttt e e s st e e e s abeeeenbeeessaeeesnbeeesnneeesanneaeanes 96.9 25.6 104.1 27.6
NON-ROAA SOUICES .....uviieiiiieiieee e e eee e s ree s e e st ee e e saae e e st e e e stae e s snneeeenaneeeenaeeennneeenn 73.1 87.99 53.7 82.5
ON-ROAA SOUICES ....eiiiiiieectiee ettt e ettt e e et e e et e e e et e e e e eateeeebeeeeebeseeesseeeeasseeeannees 152.8 157.8 1175 119.3
Subtotal ANtrOPOGENIC ......eiiiiiiiiiiii et 515.6 376.6 479.4 336.5
BIOGENICS ..o s 468.1 37.1 468.1 37.1

1] <= S 983.7 413.7 947.5 373.6

TABLE VI-2.—SUMMARY OF EMISSION INVENTORIES IN TONS PER DAY (TPD) ADAMS, ARAPAHOE, BOULDER,
BROOMFIELD, DENVER, DOUGLAS, ELBERT, JEFFERSON, LARIMER, MORGAN, AND WELD COUNTIES

Source category 2002 VOCs | 2002 NOx | 2007 VOCs | 2007 NOx
POINE SOUIMCES ...ttt et e et e e et ae e e e nae e e sensee e ennreeeensaeeeans 200.0 140.1 209.3 144.9
F L (=T TS T 10 o TSRS 111.3 30.4 119.6 32.7
NON-ROAA SOUICES .....uviieiiiiee ettt et e e et ee e e ettt e e e tae e e staee s saseeeesaneeeesaeeeenneeans 84.9 104.6 62.6 92.4
(@] B TeT=To RS To 10 (o7=T - PRSPPI 172.6 177.6 135.1 136.6
Subtotal ANthrOPOGENIC ......eiiiiiiiiieiie et e 568.8 452.7 526.6 406.6
BIOGENICS ... 799.46 52.3 799.5 52.3

4EPA promulgated the final 8-hour ozone
nonattainment boundary for the Denver-Boulder-
Greeley area on April 30, 2004 (see 69 FR 23858.)

The boundary includes all of Adams, Arapahoe,

Boulder, Broomfield, Denver, Douglas, and Jefferson

Counties and the southern halves of Larimer and
Weld Counties.
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TABLE VI-2.—SUMMARY OF EMISSION INVENTORIES IN TONS PER DAY (TPD) ADAMS, ARAPAHOE, BOULDER,
BROOMFIELD, DENVER, DOUGLAS, ELBERT, JEFFERSON, LARIMER, MORGAN, AND WELD COUNTIES—Continued

Source category

2002 VOCs

2002 NOx | 2007 VOCs | 2007 NOx

1368.3

505.0 1326.1 458.9

2. Control Measures

Chapter II of the Denver EAC plan
describes the additional control
measures, above and beyond those
assumed in the 2007 base case
emissions inventory, that will be
implemented by December 31, 2005.
These additional control measures are
incorporated into the SIP to demonstrate
attainment of the 8-hour ozone NAAQS
by 2007, maintenance of the 8-hour
ozone NAAQS through 2012, and to
meet the requirements of the EAC
Protocol.

(a) Gasoline Reid Vapor Pressure
(RVP). Chapter II A. of the Denver EAC
plan describes the RVP control measure.
Since 1991, gasoline sold in the Denver
area during the summer ozone season
(for gasoline RVP, this is defined as June
1 through September 15) has been
subject to an EPA national rule that
requires an RVP of 7.8 psi (see 55 FR
23658, June 11, 1990, and 56 FR 64704,
December 12, 1991.) This RVP
requirement of 7.8 psi was applicable to
the Denver 1-hour ozone NAAQS
nonattainment area as defined in the
Federal Register (see 56 FR 56694,
November 6, 1991.) From 1992 through
the 2003 summer ozone season, and in
response to waiver petitions from the
Governor of Colorado, we either waived
or granted enforcement discretion for
the 7.8 psi RVP requirement for the
Denver area and instead allowed the
less stringent 9.0 psi RVP. Our decisions
were based on evidence that
demonstrated the 7.8 psi RVP was not
necessary given the Denver area’s record
of continued attainment of the 1-hour
NAAQS using the 9.0 psi RVP
requirement and additional evidence
presented by the State that showed
economic hardship to consumers and
industry if the 7.8 psi RVP level was
imposed.

Since 1999, and in response to a
request from the RAQG, refiners serving
the Denver area voluntarily provided
gasoline with an RVP of 8.5 psi or lower
to help reduce evaporative emissions of
VOCs from refueling and vehicle
operations. Through the Denver EAC
stakeholder meetings, the RAQC, State,
and industry elected to commit to a
gasoline RVP of 8.1 psi to help reduce
VOC emissions. Therefore, the Denver
EAC plan and 2007 dispersion modeled
attainment demonstration took credit for

the more stringent RVP level of 8.1 psi.
On January 12, 2004, the Colorado
Petroleum Association (CPA) submitted
a request to EPA for enforcement
discretion for the 7.8 psi RVP
requirement for June 1, 2004 through
September 15, 2004. In their January 12,
2004 letter, CPA acknowledged their
continuing efforts with CDPHE and the
RAQC in developing the Denver EAC
plan using an RVP of 8.1 psi, but asked
that EPA grant enforcement discretion
for a 9.0 psi RVP with CPA'’s offer to
meet the prior voluntary 8.5 psi RVP
level. However, quality-assured ozone
monitoring data for 2001, 2002, and
2003 showed that three of the ozone
ambient air quality monitors in the
Denver area’s network recorded
violations of the 8-hour ozone NAAQS.
In a letter dated March 25, 2004, we
explained that primarily based on the
monitored violations of the 8-hour
ozone NAAQS and public health issues,
enforcement discretion was not
warranted and that the Federal
requirement for 7.8 psi RVP gasoline for
the Denver area would be effective
beginning June 1, 2004. We note that,
although the Denver EAC plan and
attainment demonstration dispersion
modeling take credit for 8.1 psi RVP
conventional gasoline (9.1 psi RVP for
ethanol blends), the Denver area will
instead be realizing greater evaporative
VOC emissions reductions due to EPA’s
requirement for 7.8 psi RVP.5

An additional RVP issue is found in
the third paragraph in Chapter II A. of
the Denver EAC plan which states:

Therefore, since this EAC ozone action
plan for the 8-hour ozone standard relies on
an RVP level of 8.1 psi (9.1 psi for ethanol
blends) in the 2007 control case inventory for
the existing Denver 1-hour ozone attainment/
maintenance area, the State of Colorado
requests a three year waiver establishing an
8.1 psi (9.1 psi for ethanol blends) RVP level
for the existing Denver 1-hour attainment/
maintenance area through the 2007 summer
0zone season.

We view this and related language in
the SIP as a petition to EPA to establish
an 8.1 psi RVP standard for the Denver

5 The requirement for conventional gasoline is an
RVP of 7.8 psi. However, the CAA allows an
additional 1.0 psi increase for gasoline blended
with ethanol. In the Denver EAC attainment
demonstration dispersion modeling, the State
assumes a 25 percent market penetration for ethanol
blended gasoline.

area rather than the currently applicable
7.8 psi RVP standard. A revision to the
federal RVP standard can only be done
via rulemaking under section 211 of the
CAA, and the authority to conduct such
rulemaking cannot be delegated from
the Administrator of EPA to the
Regional Administrator of EPA Region
VIIIL Hence, Colorado’s RVP petition
cannot be addressed in this SIP
rulemaking. Our inability to act on
Colorado’s RVP petition does not affect
our ability to propose approval of the
EAC plan because the currently
applicable standard—7.8 psi RVP—will
reduce VOC emissions more than the
8.1 psi RVP standard the State relied on
to model attainment in 2007.

(b) Oil and Gas Exploration and
Production (E&P) Condensate Tank
Controls. The Denver EAC plan and
attainment demonstration include a
reduction in flash emissions of VOCs
from new control equipment to be
installed on E&P condensate collection,
storage, processing and handling
operations. Revisions to Colorado’s
Regulation No. 7 (also being proposed
for approval with this action and
described in section VIII below) require
the installation of air pollution control
technology to achieve at least a 47.5
percent reduction in VOC emissions
from E&P production operations, natural
gas compressor stations, and natural gas
drip stations located in the Denver EAC
plan area.

(c) Controls for Stationary
Reciprocating Internal Combustion
Engines (RICE). The Denver EAC plan
and attainment demonstration include
VOC and NOx emission reductions from
new control equipment to be installed
on new and existing rich burn and lean
burn natural gas-fired RICE engines
larger than 500 horsepower. Chapter II
C. states that emission control
equipment for uncontrolled rich burn
RICE shall be non-selective catalyst
reduction and an air fuel ratio controller
or other equally effective air pollution
control technology. Chapter II C. also
states that for uncontrolled lean burn
RICE, emission control equipment shall
be oxidation catalyst reduction or other
equally effective air pollution control
technology. These RICE controls are
contained in revisions to Colorado’s
Regulation No. 7.
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(d) Controls for Dehydration Units.
Chapter II D. of the Denver EAC plan
and the attainment demonstration
include VOC emission reductions from
new control equipment to be installed
on new and existing dehydration
towers, with VOC emissions in excess of
15 tons per year, located at oil and gas
operations. These new control
requirements are contained in revisions
to Colorado’s Regulation No. 7.

(e) Revisions to Colorado’s Regulation
No. 11—Automobile Inspection and
Readjustment Program. Chapter II E. of
the Denver EAC plan and the attainment
demonstration include VOC and NOx
emission reductions from revisions to
Regulation No. 11. These revisions
reduce the coverage of the remote
sensing clean screen area in order to
reduce the disbenefit of the clean screen
program and to reflect the practical
reality of potential coverage. No more
than 50% of the fleet of gasoline
vehicles in the enhanced I/M program
area (described in Regulation No. 11) of
applicability will be evaluated with
remote sensing during any twelve-
month period after December 31, 2005.
These revisions to Colorado’s
Regulation No. 11 are also being
proposed for approval with this action.
For further discussion, see section IX
below.

3. Maintenance for Growth—Continuing
Planning Process

The State’s methodology and
demonstration of maintenance of the 8-
hour ozone NAAQS is described in
Chapter III H. of the Denver EAC plan
and our evaluation is described further
in section VII C. below. We note,
however, that an oversight occurred in
which the State failed to include a
discussion in the Denver EAC plan as to
how it would address the Protocol’s
continuing planning process provisions.
To address this issue, the State
submitted a commitment letter, dated
March 22, 2005, that detailed the
specific measures it would use to
address the continuing planning
requirements of the Protocol.

The State will periodically evaluate
the data and growth assumptions used
in the attainment demonstration, review
point source growth, and review
transportation patterns. If these periodic
reviews demonstrate a need to adopt
additional control measures, the State
will evaluate and adopt the necessary
controls for the Denver EAC plan. The
State also noted that the transportation
patterns and emissions in the Denver
EAC plan’s 8-hour ozone control area
are already evaluated due to the
transportation conformity requirements
of currently approved maintenance

plans (i.e., Denver PM10, Denver carbon
monoxide, Denver 1-hour ozone, Fort
Collins carbon monoxide, Greeley
carbon monoxide, and Longmont carbon
monoxide). The State’s letter also
contained a commitment to amend the
Denver EAC plan, as a SIP revision, to
incorporate the continuing planning
process language from our Protocol.
This SIP revision will be performed in
2005. However, due to State-internal SIP
processing requirements, it will not be
submitted to EPA until 2006.

In addition to the above, we note that
once the Denver area receives an
effective attainment designation in
2008, the area will then have to meet the
requirements of 40 CFR 51.905(a)(4) and
40 CFR 51.905(a)(4)(ii). To meet the
requirements of 40 CFR 51.905(a)(4)(ii),
the State will have to submit a CAA
section 110(a)(1) maintenance plan
within three years of the designation of
attainment (i.e., 2011). In the State’s
March 22, 2005 letter, it acknowledges
this obligation and also states its
intention to prepare this required
maintenance plan in an earlier time
period.

Based on the contents of the
March 22, 2005 commitment letter, we
have determined that the State has
adequately addressed the continuing
planning process requirements of the
Protocol.

VII. EPA’s Evaluation of the Denver
Early Action Compact Ozone Plan’s
Attainment Demonstration

Chapter III of the Denver EAC plan
contains descriptions and results of the
attainment demonstration
photochemical dispersion modeling,
including relative reduction factors
(RRF), 2007 design values, 2007 control
case inventories, a 2007 control case
demonstration, and weight of evidence
analyses.

A. Photochemical Dispersion Modeling

1. Model Approach Selected. The
State selected the EPA-approved
photochemical model “Comprehensive
Air Quality Model with Extensions”
(CAMXx). The State’s contractors,
ENVIRON International Corporation and
Alpine Geophysics Atmospheric
Sciences Group performed the modeling
work. Meteorological fields for input
into the CAMx model were produced
with the Mesoscale Meteorological
Model (MMS5). Emissions data,
previously described above, were
processed with the Emissions
Processing System (EPS2x) for 2002 and
2007. The photochemical dispersion
modeling was performed in accordance
with our then available draft May 1999
modeling guidance entitled ‘“Draft

Guidance on the Use of Models and
Other Analyses in Attainment
Demonstrations for the 8-hour Ozone
NAAQS.” A more in-depth discussion
of the modeling protocol is located in
appendix A (“Modeling Protocol,
Episode Selection, and Domain
Definition”’) of the State’s TSD which is
included with the docket for this action.

2. Modeling Domain. The Denver EAC
plan’s air quality modeling domains
were defined on an MM5 system with
36 kilometer (km), 12 km, and a 4 km
nested-grid structure. This structure was
utilized in conjunction with the CAMx
and EPS2x air quality and emissions
modeling during the episode periods
that are described below. The larger
36km domain was selected to address
the impact of boundary condition
uncertainties for the Front Range area of
Colorado, as CDPHE was concerned
there may be transport from Southern
California and Texas. The 12 km grid
resolution domain essentially covers the
central Rocky Mountain states or
portions thereof (i.e., Arizona, Colorado,
New Mexico, Utah and Wyoming.) The
4 km nested-grid was used for the
period encompassing the final, selected
ozone episode of June 25, 2002 to
July 1, 2002 to provide finer resolution
of the emissions, transport, and
transformation, and to evaluate the
selected control strategies for the Denver
EAC area and nearby Front Range cities.
A more in-depth discussion of the
modeling domain is located in
Appendix A (“Modeling Protocol,
Episode Selection and Domain
Definition”) of the State’s TSD.

3. Episode Selection. Initially, the
State, RAQC, and the modeling
contractors evaluated three 2002 ozone
episodes. These episodes were June 8 to
June 12, June 25 to July 1, and July 18
to July 21. The June 8 to June 12 episode
was removed from consideration due to
the problems associated with the
Hayman wildfire that started on June 8,
2002. The potential influx of emissions
along with the effects of the large smoke
plume made this episode unsuitable for
use. Both the June 25 to July 1 and July
18 to July 21 episodes were modeled.
However, the results for the July 18 to
July 21 episode were unable to conform
to the necessary model performance
standards required by our 8-hour ozone
NAAQS modeling guidance (“Draft
Guidance on the Use of Models and
Other Analyses in Attainment
Demonstrations for the 8-hour Ozone
NAAQS.”) It appears that the poor
model performance for this episode was
due to convective meteorological
conditions that could not be resolved by
MMS5. However, the results for the June
25 to July 1 episode were successful in
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meeting our modeling guidance and
were used for the Denver EAC ozone
plan’s attainment demonstration.
Additional discussion on episode
selection can be found in section D of
our TSD and in Appendix B of the
State’s TSD.

4. Base Case Relative Reduction
Factors (RRF). The dispersion modeling
for the Denver EAC plan produced base
case relative reduction factors (RRF) for
receptors in the modeling domain where
ozone monitors are located. In general,
the RRF for each monitor is equal to the
mean 2007 base case modeled 8-hour
ozone concentration divided by the
mean 2002 base case modeled 8-hour
ozone concentration. Once the RRF's are
developed, the RRF for each monitoring
site is multiplied by the monitoring

site’s base case design value to
determine a future case design value
(i.e., 2007) to indicate if attainment is
demonstrated at each site. This is
further discussed in Chapter III B. and
C. of the Denver EAC plan. Twelve
Front Range ozone monitors were
considered by the State, ranging from
Fort Collins to the north of metropolitan
Denver, in Larimer Gounty, to the
Chatfield reservoir in the southwestern
portion of metropolitan Denver, and
also including an ozone monitor
operated by the National Park Service
(NPS) just outside the eastern border of
Rocky Mountain National Park in
Larimer County. The current (2001—
2003) base case ozone design values
used in the Denver EAC plan and
attainment demonstration are based on

monitoring data from 2001, 2002, and
2003. In these three years of data, three
of the twelve monitors were violating
the 8-hour ozone NAAQS. They are: (1)
The Chatfield (hereafter Chatfield)
reservoir monitor, located in Douglas
County, Air Quality System (AQS) site
identification number 080350002, (2)
the National Renewable Energies
Laboratory (hereafter NREL) monitor,
located in Jefferson County, AQS
identification number 080590011, and
(3) the Rocky Flats North (hereafter
Rocky Flats) monitor, located in
Jefferson County, AQS identification
number 080590006. For the violating
monitors, we have extracted RRF
information from Table 6 of the Denver
EAC plan and present it below in our
Table VII-1:

TABLE VII-1.—RRF FOR VIOLATING MONITORS

8-hour
8-hour
r%i??g;&{'_ Base case | ozone future
o . relative re- | (2007) base
Monitoring site name 0223063)(12;3?] duction fac- | case design
values ir? tors (RRF) values in
ppm ppm
Chatfield .....ooiiic e 0.085 0.9807 0.0834
NREL ............. 0.085 0.9946 0.0845
Rocky Flats .... 0.087 0.9942 0.0865

Table VII-1 represents the 2007 base
case modeling which relied on expected
emission reductions from existing State
controls, existing Federal rules, and
anticipated reductions from new
Federal rules. As is clear from Table
VII-1 above and the Denver EAC plan,
additional emission reductions are
necessary to bring the Rocky Flats
monitor towards modeled attainment for
2007. The 2007 “control case” emission
inventories and modeling are described
below and in Chapter III. E and F of the
Denver EAC plan. Further discussions
are found in sections C and D of our
TSD and in Appendices F, ], K, and L
of the State’s TSD.

5. 2007 Control Case Emission
Inventories. The 2007 control case

emission inventories reflect estimated
VOC and NOx emission reductions from
the control strategies described in
Chapter I1I. E of the Denver EAC plan
and in section VI B.2. above. In addition
to emission reductions from existing
State and Federal rules, for 2007 the
State calculated the following:

(a) 10 tons per day (tpd) VOC
reductions from an 8.1 psi RVP for
conventional gasoline with 9.1 psi RVP
for ethanol blends (9 tpd from on-road
vehicles, 1 tpd from refueling, and
assuming 25% market penetration for
ethanol blends),

(b) 55 tpd VOC reductions from
control of oilfield flash emissions,

(c) 5.5 tpd VOC reductions and 19 tpd
NOx reductions from oilfield RICE
controls, and,

(d) 0.5 tpd VOC reductions from the
control of oilfield dehydrators.

The State calculated total emission
reductions from existing and new State
and Federal rules for the 2007 control
case of 106 tpd of VOC emissions and
58 tpd of NOx emissions for the eight-
county metropolitan Denver area
(counties of Adams, Arapahoe, Boulder,
Broomfield, Denver, Douglas, Jefferson,
and Weld) and slightly greater tons per
day for the eleven-county area (adding
Elbert, Larimer, and Morgan counties to
the other eight). These projected
emission reductions were extracted
from Chapter III. E of the Denver EAC
plan (Tables 7a, 7b, 8a, and 8b) and are
presented below in our Tables VII-2 and
VII-3:

TABLE VII-2.—SUMMARY OF EMISSIONS TONS PER AVERAGE EPISODE DAY (TPD) EMISSIONS FOR ADAMS, ARAPAHOE,
BOULDER, BROOMFIELD, DENVER, DOUGLAS, JEFFERSON, AND WELD COUNTIES

2007 2007 2007 2007
VOCs NOx VOCs
Source category base base control ';lr(glxcgc;g'
case case case
POINE SOUIMCES ...ttt e ettt e e et e e e et e e e eateeeeeaseeeebseesenseeeeenteeeeasseeeaseeanannes 204.1 107.1 143.3 88.3
Area Sources ........... 1041 27.6 104.1 27.6
Non-Road Sources .. 53.7 82.5 53.5 82.6
On-Road Sources ........... 117.5 119.3 108.4 119.0
Subtotal Anthropogenic .. 479.4 336.5 409.3 317.5
=1 To T [T o o= PP P U PPR PPN 468.1 37.1 468.1 371
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TABLE VII-2.—SUMMARY OF EMISSIONS TONS PER AVERAGE EPISODE DAY (TPD) EMISSIONS FOR ADAMS, ARAPAHOE,
BOULDER, BROOMFIELD, DENVER, DOUGLAS, JEFFERSON, AND WELD COUNTIES—Continued

2007 2007 2007 2007
Source category \égges lra\laos)é %?t?& NOx con-
case case case trol case
1] €= LU P PP RPNt 947.5 373.6 877.4 354.6

TABLE VII-3.—SUMMARY OF EMISSIONS TONS PER AVERAGE EPISODE DAY (TPD) EMISSIONS FOR ADAMS, ARAPAHOE,
BOULDER, BROOMFIELD, DENVER, DOUGLAS, ELBERT, JEFFERSON, LARIMER, MORGAN, AND WELD COUNTIES

2007 VOCs | 2007 NOx | 2007 VOCs | 2007 NOx

Source category base case base case | control case | control case

L)1 01 o 10 o= USRS 209.3 144.9 148.1 126.1
Area Sources ........... 119.6 32.7 119.6 32.7
Non-Road Sources .. 62.6 92.4 62.6 93.3
On-Road Sources ........... 135.1 136.6 126.0 136.3
Subtotal Anthropogenic .. 526.6 406.6 456.4 388.4
BIOGENICS ... 799.5 52.3 799.5 52.3
B I ] - | USSP 1326.1 458.9 1255.8 440.7

6. 2007 Control Case Modeling
Demonstration. The State modeled the
above base case and control case
scenarios with CAMx. As discussed
above and in Chapter III. F of the Denver
EAC plan, the 2007 base case and 2007
control case modeling produce relative
reduction factors (RRF) for receptors in

the modeling domain where ozone
ambient air quality monitors are located.
Table VII-4 below presents the 2007
control case RRFs, 2007 control case
design values for modeled days greater
than 0.070 ppm, and control case design
values for modeled days greater than
0.080 ppm for the Chatfield, NREL, and

Rocky Flats monitors. We note that the
nine other monitors listed in Table 9 of
the Denver EAC plan all show predicted
attainment with values less than 0.081
ppm for both evaluation days (i.e.,
modeled days greater than 0.070 ppm
and greater than 0.080 ppm.)

TABLE VII-4
8-hour Days > Days > Days > Days >
ozone base 0.070 (ppm) | 0.070 (ppm) | 0.080 (ppm) | 0.080 (ppm)
Monitoring case design 2007 control 2007 control
site name 20‘6?':';803 2007 control | case design | 2007 control | case design
case RRF values case RRF values
(ppm) (ppm) (ppm)
0.085 0.9761 0.0830 0.9779 0.0831
0.085 0.9891 0.0841 0.9748 0.0829
0.087 0.9888 0.0860 0.9811 0.0854

In Section D of our TSD and in
Appendix I of the State’s TSD, results
are presented for the final modeling
runs for the June 25, 2002 to July 1,
2002 episode. These results reflect
incorporation of all the control
measures for the 2007 attainment year.
However, CAMx still predicts that the
Rocky Flats monitor will marginally
exceed the 8-hour ozone NAAQS. The
information is presented below in Table
VII-5.

TABLE VII-5
2001-2003 | 2007 pre-
Monitoring site design dicted de-
value sign value
Chatffield ................ 85 ppb ..... 82.9 ppb
NREL ..o 85 ppb ..... 83.9 ppb

TABLE VII-5—Continued

2001-2003 | 2007 pre-
Monitoring site design dicted de-
value sign value

Rocky Flats ........... 87 ppb ..... 85.9 ppb

As can be seen above in Tables VII—-
4, VII-5, and Table 9 of the Denver EAC
plan, the Rocky Flats monitor was
unable to demonstrate attainment with
the 2007 control case emission
reduction strategies. The State and its
modeling contractor performed
additional sensitivity analyses, that are
described further in section D of our
TSD and Appendix K of the State’s TSD.
They concluded, based on the
anomalous meteorological conditions in
2003 and the under-prediction tendency

of the CAMx model, for the Denver EAC
plan application, that a weight of
evidence (WOE) demonstration was
warranted. A WOE demonstration
provides corroborating evidence and
technical analysis, beyond the
dispersion modeling, to support a
conclusion that attainment is likely to
occur. Weight of evidence
demonstrations may be accepted by EPA
and have been approved in prior 1-hour
ozone dispersion-modeled
demonstrations of attainment. We also
describe their use in our May, 1999 draft
guidance for the 8-hour ozone NAAQS
(“Draft Guidance on the Use of Models
and Other Analyses in Attainment
Demonstrations for the 8-hour Ozone
NAAQS.”)
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B. Weight of Evidence Determination

As described in Chapter III. G of the
Denver EAC plan and in our May, 1999
draft modeling guidance for the 8-hour
ozone NAAQS, if resultant values of the
dispersion modeling for an attainment
demonstration are between 0.084 ppm
and 0.089 ppm at one or more
monitoring site receptor locations, then
a WOE determination should be
performed. Since the final modeled
design value at the Rocky Flats
monitoring site is predicted to be below
0.089 ppm, our guidance indicates that
corroborating evidence, based on other
analyses, can be sufficiently convincing
to support a conclusion that attainment
is likely to occur despite the outcome of
the dispersion modeling. To the State
and its contractors, the modeling results
appear to be very “stiff ”’; that is, the
estimated 2007 design values are not

very sensitive to local emission controls.

The State indicated in Chapter III. G of
the Denver EAC plan that they believe
this lack of sensitivity is primarily
caused by the following: (1) Anomalous
temperatures and low mixing heights in
2003 were more conducive to ozone
formation than the meteorological
conditions that were used in the 2002
modeling episode, (2) the model’s
tendency, despite achieving most of
EPA’s model performance goals, to
under-predict ozone concentrations and
thus under-predict the beneficial impact
of local control measures, and (3)
potential influence from elevated,
upwind background concentrations of
ozone and ozone precursor emissions
that were detected by the air quality
monitors in 2003, but unaccounted for
in the photochemical modeling.

The following describes aspects of the
State’s WOE analysis:

1. Anomalous Meteorological
Conditions in 2003 and Trends
Analysis. The Denver EAC plan’s
photochemical modeling was designed
with ozone episode days and
meteorological data from 2002.
However, with the 8-hour ozone
violations detected in 2003, the 2002-
based photochemical modeling was
then applied to address these higher
2003 ozone values. It was discovered,
though, that meteorological conditions
were significantly different between
2002 and 2003 and this affected the
photochemical model’s performance.
One evaluation method the State
applied to address this issue was to
provide meteorological data that
indicated that 2003 had record-setting
maximum ambient temperatures and
lower than average mixing heights, both
of which contributed to the elevated
2003 monitored 8-hour ozone values. If

the extreme high ambient temperatures
and low-level mixing heights of summer
2003 are excluded, a 1993 to 2002
trends analysis shows a 1.2% annual
reduction in ozone concentrations,
which would result in predicted
attainment of the 8-hour ozone NAAQS
by 2007. A further discussion is
provided in section D of our TSD and

in Appendix N of the State’s TSD.

2. Under-Prediction Tendency of the
Model. An overall under-prediction
tendency of the model was documented
by the State in Appendixes H and N of
their TSD and in section D of our TSD.
The model tended to under-predict 2003
ozone concentrations by approximately
20%. We note that when a
photochemical model underestimates
the ozone concentrations, less ozone is
attributed to the local precursor
emissions in the model than resulted
from these emissions in reality. To
evaluate this issue, the State’s contractor
prepared an analysis for modeled days
greater than 70 ppb for the episode days
of June 27, 2002 through June 30, 2002.
However, for these episode days, only
minimal changes in the predicted ozone
values were seen (modeled values were
still low). Only the July 1, 2002 episode
day modeling results, with a model-
predicted value of 85 ppb, approached
the design value of 87 ppb and the
monitor-observed value of 89 ppb. This
is further described in Chapter III. G,
Table 10, of the Denver EAC plan,
section D of our TSD, and in
Appendices B, K, and L of the State’s
TSD.

3. Number of Fine Grid Cell Hours
Greater than 84 ppb. The State
evaluated an indicator of the model’s
performance—the relative change from
the 2002 base case modeling to the 2007
control case modeling with respect to
the predicted ozone concentrations in
the 4 km grid cells. Specifically, the
State’s contractor found that the number
of 8-hour periods that the model
predicted to be greater than 84 ppb for
the 2007 control case (4) were 88%
fewer than the model predicted for the
2002 base case (33). This 88% figure is
greater than the “large” reduction (80%)
that is suggested in our 1999 draft 8-
hour ozone modeling guidance and
supports the conclusion that the
proposed control strategy package for
2007 is consistent with meeting the 8-
hour NAAQS. This evaluation is further
described in section D of our TSD and
in Appendix L of the State’s TSD.

4, Relative Difference (RD). Relative
Difference (RD) is another metric the
State’s contractor evaluated. RD
examines the amount by which the 8-
hour ozone concentration is above 84
ppb in the 2007 control case modeling

versus the 2002 base case modeling. The
State’s contractor computed the ratio of
the average estimated “‘excess 8-hour
ozone” for the 2007 control case
modeling to the average estimated
“excess 8-hour ozone” for the 2002 base
case modeling. In this case, we are using
the phrase “excess 8-hour ozone” to
mean the amount by which the average
in the particular year exceeds 84 ppb.
The State’s contractor calculated an RD
of 93%, which means the 2007 value
was 93% less than the 2002 value. EPA
considers large RDs to be desirable, with
anything greater than 80% considered
large. Thus, this 93% figure further
supports a conclusion that the control
strategy package for 2007 is consistent
with meeting the 8-hour NAAQS. This
evaluation is further described in
section D of our TSD and in Appendix

L of the State’s TSD.

5. VOC and NOx Sensitivity. The
State and its contractor performed
sensitivity modeling runs looking at
reductions in VOGs, VOCs and NOx,
and just NOx. The sensitivity analyses
indicated that VOC reductions alone
were more important for achieving
reductions in ozone values in the
urbanized area and at the Rocky Flats
air quality monitoring location. This
also helped confirm the validity of the
2007 control strategy package which
focused on VOC controls. This
evaluation is further described in
section D of our TSD and in Appendixes
J and K of the State’s TSD.

In summary, the State’s WOE analyses
provide adequate support for the State’s
attainment demonstration. Our decision
on the adequacy of the WOE is based on
the composite of the analyses, and not
on any single element. The WOE
complements the modeled 2007 control
strategies and indicates that attainment
should be reached by December 31,
2007 as is required by the EAC Protocol.

C. Maintenance Through 2012

The EAC Protocol requires that, in
addition to demonstrating attainment of
the 8-hour ozone NAAQS in 2007, areas
demonstrate maintenance of the 8-hour
ozone NAAQS through 2012. For the
Denver EAC plan, the State performed a
comparison of projected emissions, from
all source categories, for 2012 to those
used in the 2007 dispersion modeled
attainment demonstration (as supported
by WOE.) The 2012 emission
inventories assume that the 2007 control
strategies remain in place through 2012.
The 2012 emission inventories also
account for Federal emission control
measures that are scheduled to take
effect in the 2007 to 2012 time period.
As the 2012 projected emissions are less
than the 2007 dispersion modeled
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emissions in the attainment
demonstration, continued maintenance
is demonstrated. The 2007 control case
emission inventories for the 8-county

area and the 11-county area, along with
the 2012 maintenance emission

inventories, are presented in Chapter III
E. Tables 7a, 7b, 8a, and 8b respectively

and also in our Tables VII-6 and VII-7
below.

TABLE VII-6.—SUMMARY OF EMISSIONS TONS PER AVERAGE EPISODE DAY (TPD) EMISSIONS FOR ADAMS, ARAPAHOE,
BOULDER, BROOMFIELD, DENVER, DOUGLAS, JEFFERSON, AND WELD COUNTIES

Source category

Point Sources
Area Sources
Non-Road Sources ....
On-Road Sources ............
Subtotal Anthropogenic ...
Biogenics

2007 VOCs | 2012 VOCs | 2007 NOx 2012 NOx

control case | control case | control case | control case
.............................................................. 143.3 152.9 88.3 96.5
..... 104.1 114.0 27.6 31.1
..... 53.5 47.7 82.6 74.8
..... 108.4 76.0 119.0 77.7

..... 409.3 390.6 317.5 280.1
.............................................................. 468.1 468.1 37.1 37.1
.............................................................. 877.4 858.7 354.6 317.2

TABLE VII-7.—SUMMARY OF EMISSIONS TONS PER AVERAGE EPISODE DAY (TPD) EMISSIONS FOR ADAMS, ARAPAHOE,
BOULDER, BROOMFIELD, DENVER, DOUGLAS, ELBERT, JEFFERSON, LARIMER, MORGAN, AND WELD COUNTIES

Source category

Point Sources
Area Sources
Non-Road Sources ....
On-Road Sources ............
Subtotal Anthropogenic ...
Biogenics

2007 VOCs | 2012 VOCs | 2007 NOx 2012 NOx

control case | control case | control case | control case

.............................................................. 148.1 159.2 126.1 138.1
..... 119.6 131.3 32.7 36.7
..... 62.6 56.2 93.3 84.6

..... 126.0 89.0 136.3 90.1
..... 456.4 435.7 388.4 349.4
.............................................................. 799.5 799.5 52.3 52.3
.............................................................. 1255.8 1235.2 440.7 401.8

Our review of the attainment
demonstration shows that it should be
approved. The State has adopted
acceptable control strategies and has
performed modeling that meets our
modeling guidance requirements for the
8-hour ozone NAAQS and the EAC
Protocol. Modeling based on newly
adopted and existing control measures,
and supplemented by a weight-of-
evidence analysis, demonstrates
attainment by December 31, 2007 and
maintenance through 2012. Therefore,
we are proposing to approve the
attainment demonstration.

VIII. EPA’s Evaluation of the
Regulation No. 7 Revisions

Colorado’s Regulation No. 7 is
entitled “Emissions of Volatile Organic
Compounds” (hereafter, Regulation No.
7). In conjunction with the development
of the Denver EAC plan, the State made
several changes and/or additions to
sections I.A., I.B., XII, and XVI of
Regulation No. 7 which the AQCC
adopted after its March 12, 2004, public
hearing. These Regulation No. 7
revisions were submitted to us by the
Governor on July 21, 2004. Based on
input and discussions with EPA, the
AQCC further amended Regulation No.
7 on December 16, 2004, following a
public hearing. The Governor submitted

these additional revisions to Regulation
No. 7 to us on March 24, 2005. These
March 24, 2005 Regulation No. 7
revisions supersede and replace those
submitted by the Governor on July 21,
2004, and are those we are proposing to
approve.

The purpose of the revisions to
Regulation No. 7 was to reduce
emissions of: (1) VOCs from condensate
tanks and operations at oil and gas
exploration and production (E&P)
facilities, (2) VOCs and NOx from
stationary and portable oilfield
reciprocating internal combustion
engines (RICE), (3) VOCs from gas
processing plants, and (4) VOCs from
dehydrators at oilfield operations. These
revisions to Regulation No. 7 apply to
all affected facilities within the 8-hour
ozone nonattainment area boundary,
with the majority of affected facilities
being located in southern Weld County.

The revisions to Regulation No. 7
affect the following sections:

A. Sections I.A. and I.B. Including
definitions of the Denver 1-hour ozone
area and the Denver 8-hour ozone
control area. Also indicating that new
and existing oil and gas operations come
under the provisions of sections XII and
XVI..

B. Section II.A., additional
definitions.

C. A new Section XII, “Volatile
Organic Compound Emissions From Oil
And Gas Operations.” Includes
definitions, percentages of emission
reductions for the high ozone season
and rest of the year, numerous
recordkeeping requirements for a
spreadsheet to determine daily
compliance, emission factors used to
demonstrate compliance, reporting
requirements for certain equipment if a
construction or Title V permit is issued
by the State, methodology for approval
of alternative emissions control
equipment, requirements for gas-
processing plants, requirements for
controlling emissions from dehydration
units, and a methodology for approval
to develop testing methods and revised
emission factors.

D. A new Section XVI, “Control of
Emissions From Stationary And
Portable Engines in the 8-hour Ozone
Control Area.” Includes specific
requirements for emission control
technology for applicable RICE and
dates for the removal or replacement
with electric units for certain existing
internal combustion engines.

One of the major requirements of the
changes is an overall reduction of 47.5%
of VOCs from E&P condensate storage
tanks during the summer ozone season
to meet the modeled requirements of the
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attainment demonstration. Due to the
unique operating parameters and
numerous tanks in the field (in excess
of 1,000), the AQCC allowed an overall
averaging approach, rather than a unit-
by-unit approach, to achieve the
necessary emission reductions. The
regulation includes detailed record
keeping requirements to help ensure the
47.5% reduction requirement is met.
We have reviewed, and are proposing
approval of, all of the above State-
adopted revisions to Regulation No. 7.

IX. EPA’s evaluation of the Regulation
No. 11 Revisions

Colorado’s Regulation No. 11 is
entitled ““Motor Vehicle Emissions
Inspection Program” (hereafter referred
to as Regulation No. 11). This program
has undergone several revisions since
2000, including revisions that were
adopted by the AQCC in conjunction
with the Denver EAC plan after the
March 11-12, 2004 public hearing. The
prior Regulation No. 11 revisions that
the Governor submitted on June 20,
2003 and April 12, 2004 are briefly
described below. The revisions the
Governor submitted on July 21, 2004 in
support of the Denver EAC plan are also
described below:

A. Revisions adopted November 16,
2000, submitted June 20, 2003.

This submittal amended Regulation
No. 11 by (1) extending the time for
taking valid remote-sensing readings for
purposes of the clean screen program,
and (2) correcting a citation error in a
section of the rule concerning the
licensing of clean screen inspectors.

B. Revisions adopted December 20,
2001, submitted June 20, 2003.

This submittal amended Regulation
No. 11 by (1) expanding the clean screen
program, (2) excluding El Paso County
from the clean screen program, and (3)
repealing the “Verification of Emissions
Test” certificate or windshield sticker.

C. Revisions adopted August 15, 2002,
submitted June 20, 2003.

This submittal amended Regulation
No. 11 to switch to a pay-upon-
registration system for the clean screen
program. The rule amendments also
included a change to the timing
requirements for remote sensing
readings to make the clean screen
program more flexible. As amended, the
regulation requires two valid remote
sensing readings within a twelve-month
period in order to clean screen a
vehicle. The regulation previously
required the most recent reading to be
within 120 days of the registration
renewal date. In addition, this submittal
included several minor, housekeeping
changes such as:

1. The elimination of a requirement
for agencies to develop the equivalent of
a windshield sticker for clean screened
vehicles.

2. The elimination of a provision
requiring annual inspections for
government vehicles.

3. The repeal of provisions
establishing a method to mail payments
to the contractor.

D. Revisions adopted October 17,
2002, submitted June 20, 2003.

This submittal to Regulation No. 11
expanded the pay-upon-registration for
the clean screen program (see the
August 15, 2002 version) to the
enhanced I/M program area (see the
December 20, 2001 version). These
revisions also contained provisions that
the malfunction indicator light (MIL)
and on-board diagnostic (OBD II) fault
codes will not be used as the basis for
test failures and it eliminated a pre-
existing state requirement for vehicles to
pass MIL tests. We note that Federal law
does not require MIL or OBD tests for
pre-1996 vehicles.

These revisions also eliminated the
requirement for 1996 and newer
vehicles to pass MIL and OBD tests.
This particular revision is acceptable to
EPA in view of our final Motor Vehicle
Inspection/Maintenance requirements
(see 66 FR 18155, April 5, 2001) which
extended the deadline for beginning
OBD inspections to January 1, 2002. As
the Denver metropolitan area was
redesignated to attainment for carbon
monoxide on December 14, 2001 (see 66
FR 64751), this January 1, 2002 OBD
implementation date was not applicable
to the Denver metropolitan area and the
State need not retain the MIL and OBD
program in the SIP.

E. Revisions adopted September 18,
2003, submitted April 12, 2004.

This submittal to Regulation No. 11
allows the sale and registration of used
motor vehicles without an emissions
inspection if the motor vehicle is less
than 3 years old. In addition, Regulation
No. 11 previously required motor
vehicle dealers to have an emissions test
for used vehicles at the time of sale,
regardless of when they may have been
inspected before. The rule has been
revised such that motor vehicle dealers
need to only have vehicles that are
consigned for sale inspected annually;
further inspection is not required at the
time of sale.

F. Revisions adopted December 18,
2003, submitted April 12, 2004.

This submittal to Regulation No. 11
removed the calendar year 2004 and
2005 cutpoints, while retaining the 2006
cutpoints, and also removed El Paso
County (Colorado Springs area) from the

Federal applicability of a basic I/M
program.

G. Revisions adopted March 12, 2004,
submitted July 21, 2004.

This submittal to Regulation No. 11
supports the Denver EAC plan by
reducing the percentage of the fleet to be
clean-screened from a maximum of 80%
to a maximum of 50% after December
31, 2005.

We have reviewed, and are proposing
approval of, all of the above State-
adopted revisions to Regulation No. 11.

X. EPA’s evaluation of the Common
Provisions Regulation Revision

The State amended the Common
Provisions Regulation to incorporate the
American Petroleum Institute’s (API)
definition of “‘condensate,” which refers
to hydrocarbon liquids that have an API
gravity of 40 degrees or greater.

We have reviewed, and are proposing
approval of, this revision to the
Common Provisions Regulation.

XI. Consideration of Section 110(1) of
the CAA

Section 110(1) of the CAA states that
a SIP revision cannot be approved if the
revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress towards attainment of a
NAAQS or any other applicable
requirement of the CAA. The Denver
EAC ozone plan will not interfere with
attainment, reasonable further progress,
or any other applicable requirement of
the CAA.

XII. Proposed Action

EPA is proposing to approve the
Denver Early Action Compact (EAC)
ozone plan that the Governor submitted
on July 21, 2004, the attainment
demonstration, the revisions to
Regulation No. 7 that the Governor
submitted on March 24, 2005, all of the
revisions to Regulation No. 11, and the
revisions to the Common Provisions
Regulation, all as a revision to the SIP.

Submit your comments, identified by
RME Docket Number R08-OAR-2004-
CO-0001, by one of the methods
identified above at the front of this
proposed rule. We will consider your
comments in deciding our final action if
they are received before June 16, 2005.
EPA will address all public comments
in a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.
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XIII. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a ““significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the

absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: May 6, 2005.

Kerrigan G. Clough,

Acting Regional Administrator, Region VIII.
[FR Doc. 05-9724 Filed 5-16—05; 8:45 am)|]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R03-OAR-2005-VA-0004; FRL-7913-7]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Attainment Demonstration for the
Roanoke Metropolitan Statistical Area
(MSA) Early Action Compact Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the
Commonwealth of Virginia. The
proposed revision consists of an Early
Action Compact (EAC) Plan that will
enable the Roanoke MSA EAC Area to
demonstrate attainment and
maintenance of the 8-hour ozone
national ambient air quality (NAAQS)
standard. This action is being taken
under the Clean Air Act (CAA).

DATES: Written comments must be
received on or before June 16, 2005.
ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number RO3—-OAR—-
2005—-VA-0004 by one of the following
methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Agency Web site: http://
www.docket.epa.gov/rmepub/

RME, EPA'’s electronic public docket
and comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

C. E-mail: campbell.dave@epa.gov.

D. Mail: R0O3—OAR-2005-VA-0004,
David Campbell, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

E. Hand Delivery: At the previously
listed EPA Region Il address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R03—-OAR-2005-VA-0004.
EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.docket.epa.gov/rmepub/,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through RME,
regulations.gov or e-mail. The EPA RME
and the Federal regulations.gov Web
sites are an ‘“‘anonymous access’’
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.docket.epa.gov/
rmepub/. Although listed in the index,
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some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Ellen Wentworth, (215) 814—2034, or by
e-mail at wentworth.ellen@epa.gov.

SUPPLEMENTARY INFORMATION: On
December 21, 2004, the Commonwealth
of Virginia submitted a revision to its
SIP. This revision consists of an Early
Action Plan (EAP) for the Roanoke MSA
Ozone EAC Area. On February 17, 2005,
the Commonwealth supplemented its
December 20, 2004 submittal by
providing a copy of the record of
hearing and summary of testimony
during its rule adoption process.

I. Background

In 1997, EPA established a new 8-
hour ozone NAAQS that addresses the
longer-term impact of ozone at lower
levels. As such, the new standard is set
at a lower level, 0.08 parts per million
(ppm) than the previous 1-hour
standard, 0.120 ppm, and is more
protective of human health. Attainment
of the 8-hour ozone standard is
determined by averaging three years of
the fourth highest 8-hour ozone levels as
recorded by ambient air quality
monitor(s) in an area. This number,
called the design value, must be lower
than 85 parts per billion (ppb) in order
for the area to comply with the ozone
standard. Currently, the Roanoke MSA
EAC Area, which consists of the
Counties of Botetourt and Roanoke, the
Cities of Roanoke and Salem, and the
Town of Vinton, has an official design
value, based on quality-assured air
quality date for the period 2001 to 2003,
of 85 ppb 1.

1To attain the 8-hour national ambient air quality
standard (NAAQS) for ozone requires the fourth
highest 8-hour daily maximum ozone
concentration, average over three consecutive years,
to be <80 parts per billion (ppb) at each monitoring
site (See 40 CFR part 50.10, Appendix I, paragraph
2.3). Because of the stipulations for rounding
significant figures, this equates to a modeled
attainment target of <84 ppb. Because non-
significant figures are truncated, a modeling
estimate of < 85ppb is equivalent to <84 ppb.

To begin to address the elevated
ozone concentrations in the Roanoke
MSA, the Virginia Department of
Environmental Quality (VADEQ)
investigated voluntary actions that
could be implemented proactively to
improve air quality. Virginia found the
most promising of all of the options it
explored to be EPA’s EAC program.
EACs are voluntary agreements entered
into by affected local jurisdictions, State
regulatory agencies, and EPA to develop
EAPs to reduce ozone precursor
pollutants, such as nitrogen oxides
(NOx) and volatile organic compounds
(VOCs) and improve local air quality.
The goal of an EAP is to bring about a
positive change to local air quality on a
schedule that is faster than the
traditional regulatory nonattainment
area designation and air quality
planning process. These plans include
the same components of traditional SIPs
for nonattainment areas: emissions
inventories, control strategies, schedules
and commitments, and a demonstration
of attainment based on photochemical
modeling.

The goal of an EAP is to develop a
comprehensive strategy that will allow
an area to achieve attainment of the 8-
hour ozone standard by 2007. This goal
is accomplished by selecting and
implementing the local ozone precursor
pollutant control measures and other
State and nationally-implemented
control measures that reduce emissions
and allows the area to comply with the
NAAQS for ozone. Areas successful in
developing a plan that demonstrates
attainment of the 8-hour ozone standard
by 2007 will receive a deferral of the
effective date of the nonattainment
designation for the area from EPA. This
deferral will remain in place as long as
certain milestones are met, such as
implementation of local controls by
2005. If the interim milestones are met
and the area demonstrates attainment of
the standard during the period from
2005 to 2007, based on quality-assured
air quality data, then the nonattainment
designation for the relevant area will be
withdrawn by EPA and the area will
face no further regulatory requirements.
If an area fails at any point in the
process, the nonattainment designation
will become effective along with all of
the associated regulatory requirements
of such a designation.

In December 2002, a number of States
entered into EAC agreements, pledging
to reduce emissions earlier than
required by the Act for compliance with
the 8-hour ozone standard. These States
and local communities had to meet
specific criteria and agreed to meet
certain milestones for development and
implementation of their individual EAC

agreements. States with communities
participating in the EAC program had to
submit plans for meeting the 8-hour
ozone standard by December 31, 2004,
rather than the June 15, 2007 deadline
applicable to all other areas not meeting
the standard. The EACs required
communities to develop and implement
air pollution control strategies, account
for emissions growth, and demonstrate
attainment and maintenance of the 8-
hour ozone standard. Greater details on
the EAC program are explained in EPA’s
December 16, 2003 (68 FR 70108)
proposed Federal Register notice
entitled, “Deferral of Effective Date of
Nonattainment Designations for 8-hour
Ozone National Ambient Air Quality
Standards for Early Action Compact
Areas.” In December 2002, the Roanoke
MSA entered into an EAC with both the
Commonwealth of Virginia and EPA.
This compact was signed by all parties
involved and then submitted to EPA by
the required date of December 31, 2002.

On April 15, 2004, EPA designated all
areas for the 8-hour ozone standard. The
EPA deferred the effective date of
nonattainment designations for EAC
areas that were violating the 8-hour
standard, but continued to meet the
their established EAC milestones. On
April 30, 2004 (69 FR 23858), EPA
published its formal air quality
designations and classifications for the
8-hour ozone standard. This action
included the deferral of the effective
date for all nonattainment areas that
entered into EACs and developed EAPs,
including the Roanoke MSA EAC Area.
Specifically, the Roanoke MSA was
designated as a ‘‘basic”” nonattainment
area with the effective date of the
designation deferred to September 30,
2005. In a separate notice, EPA expects
to continue to officially defer the
effective date of the nonattainment
designation for this Area, among others,
in the future so long as the Area
continues to fulfill its EAC obligations,
including semi-annual status reporting
requirements, implementation of the
measures in its EAP by December 31,
2005, and a progress assessment by June
30, 2006. EPA anticipates extending the
currently effective deferral for all EAC
areas from September 30, 2005 until
December 31, 2006, provided the above
conditions are met.

II. Summary of the SIP Revision

A. Content of the Roanoke MSA EAC
Area Attainment Demonstration

As part of its EAC plan, Virginia
developed an attainment demonstration
supported by an ozone photochemical
modeling study for the Roanoke MSA
EAC Area. The attainment
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demonstration identifies a set of
measures that will result in emission
reductions and provides analyses that
predict that the measures will result in
ambient air quality concentrations that
meet the 8-hour ozone standard in the
Roanoke MSA EAC Area.

The attainment demonstration was
supported by results of a photochemical
modeling analysis and technical
documentation for all ozone monitors in
the Roanoke MSA EAC Area. EPA
believes that VADEQ’s 8-hour ozone
photochemical modeling study
developed for the Roanoke MSA EAC
Area meets EPA’s current modeling
requirements. The Commonwealth has
adequately followed all relevant EPA
guidance in demonstrating that the
Roanoke MSA EAC Area will attain the
8-hour ozone NAAQS in 2007, and
continue to do so in 2012. The modeling
results predict the maximum 2007 8-
hour ozone design value for this area to
be 80.1 ppb, which is less than what is
needed (<84 ppb) to show modeled
attainment of the 8-hour ozone NAAQS.

The attainment modeling information
presented in this notice should be used
in conjunction with the
Commonwealth’s SIP submittal and
EPA’s technical support document
(TSD), as certain modeling requirements
performed by the State (i.e., details of
the quality assurance performed,
detailed analysis of data suitability,
complete listings of all data inputs and
outputs, etc.) are not reproduced in this
notice.

B. Measures Included in the EAC SIP

The Roanoke MSA EAP is designed to
enable a proactive approach to ensuring
attainment of the 8-hour ozone NAAQS.
Using the EAP approach, the Roanoke
MSA EAC Area will be implementing
emission-reduction measures directed at
attaining the 8-hour standard starting in
2005. The Area is then required to
demonstrate compliance with the 8-
hour ozone standard by 2007, and
maintain compliance with the standard
at least through 2012. Compliance with
the standard will be determined using
ozone monitoring data.

The EAP control measures for the
Roanoke MSA EAC Area consist of
local, State, and Federal emission
reduction strategies. Control measures
to be implemented on the local level
that were included in the demonstration
of attainment for the Area include a
comprehensive local air quality action
day strategy. This strategy is a
combination of activities to reduce
ozone precursors. Local and county
governments are making commitments
to limit or ban certain ozone precursor
forming activities during predicted high

ozone days such as restrictions on
residential and public landscaping
operations, pesticide applications,
refueling of vehicles, and vehicle travel.
Voluntary restrictions on these types of
activities will be requested of local
businesses and the general public.

Virginia has also submitted a number
of locally implemented measures in
their EAP that, although not included in
the attainment demonstration, will
provide additional air quality benefits to
the Roanoke MSA EAC Area and
surrounding communities. These
control measures include: heavy duty
diesel and diesel equipment strategies
(reduction of locomotive and school bus
idling, retrofit technology for school
buses, the purchase and use of
alternative fuel vehicles and biodiesel-
ready trucks, the purchase of hybrid
vehicles, educational and training
programs on vehicle use); tree canopy/
urban forestry strategies; expansion of a
bicycle infrastructure; a gasoline-
powered lawnmower buy-back program;
and open burning restrictions during
days with elevated predicted ozone
concentrations.

In addition to the local strategies,
several State and Federal actions have
or will produce substantial ozone
precursor emissions reductions both
inside and outside of the local EAC
Area. These State and Federal actions
are aimed at reducing local emissions by
limiting the transport of pollution into
the Area from emissions sources located
outside of the local area. These
strategies, when combined with the
local strategies, are expected to lower
area ozone concentrations to the level at
or below the ozone standard.

Control measures to be implemented
on the State level that were included in
the attainment demonstration for the
Area include VOC and NOx RACT
controls for selected point and area
sources in the Roanoke MSA Area; State
cutback asphalt regulations that will
control VOC emissions in the Roanoke
Area; and Stage I vapor recovery for
gasoline fueling stations.

Virginia has also submitted a number
of State-supported measures in their
EAP that were not included in the
attainment demonstration, but are
expected to provide additional air
quality benefits to the Roanoke MSA
EAC Area. These control measures
include: the National Low Emissions
Vehicle Program (NLEV) and the
utilization of an enhanced ozone
forecasting tool for the Roanoke Area to
support the local ozone action days
program and associated voluntary
emission reduction efforts.

The NOx SIP Call (63 FR 57356,
October 27, 1998) required States to

implement reductions necessary to
address the ozone transport problem,
and on June 25, 2002, Virginia
submitted its NOx Budget Trading
Program to meet its Phase I NOx SIP
Call obligations. Virginia’s Phase I
program applies to electric generating
units that serve a generator greater than
25 megawatts and to industrial units
greater than 250 mmBTU/hr. On July 8,
2003 (68 FR 40520), EPA conditionally
approved Virginia’s NOx Budget
Trading Program, and fully approved
the program on August 25, 2004 (69 FR
52174). Virginia began implementing its
NOx Budget Trading Program during the
2004 ozone season. The photochemical
modeling that demonstrates attainment
for the Roanoke MSA Area relies upon
expected benefits from the NOx SIP Call
throughout the modeling domain.

To help achieve attainment in the
Area, the VADEQ has recently adopted
NOx reasonably available control
technology (RACT) requirements for
certain sources located in the Roanoke
MSA EAC Area. At this time, Virginia
has formally established NOx RACT
requirements for three sources located
in the Roanoke MSA EAC Area. The
Commonwealth has submitted the
source-specific RACT requirements to
EPA for approval into the Virginia SIP.
On April 27, 2005 (70 FR 21621), EPA
published a final rulemaking approving
the source-specific NOx RACT
determinations for the Roanoke MSA
EAC area.

At the Federal level, numerous EPA
programs have been or will be
implemented to reduce ozone pollution.
These programs, that were included in
the modeled demonstration of
attainment, cover all the major
categories of ozone generating
pollutants and are designed to assist
many areas that need to come into
compliance with the Federal ozone
standard. These include stationary and
area source controls (low-VOC
industrial/architectural paints, vehicle
paints, metal-cleaning products, and
consumer products); motor vehicle
emissions controls for VOC and NOx
(NLEV, Tier 2 vehicle requirements, and
heavy-duty diesel standards); and non-
road vehicle and equipment standards
(lawn and garden equipment,
construction equipment, boat engines,
and locomotives).

All these measures have been
developed to address the creation of
ozone producing emissions in local
areas as well as to lessen the regional
transport of ozone as a comprehensive
approach to reducing ozone levels. A
detailed description of all the control
measures including those that were
included in the attainment
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demonstration, as well as the additional
measures that are expected to assist the
Area in meeting attainment of the
standard in 2007, can be found in the
TSD prepared in support of this
rulemaking.

C. Maintenance for Growth

Consistent with EPA guidance, the
EAP also contains components to ensure
maintenance of the 8-hour ozone
standard through 2012, five years
beyond the 2007 attainment date. The
Roanoke MSA EAC Area has developed
an emissions inventory for the year
2012, as well as a continuing planning
process to address this essential part of
the plan. Due to the emission control
measures identified in the EAP, the
emissions inventory predicted an
overall reduction in emissions through
2012. From 1999 to 2007, emissions of
VOCs are estimated to decline by 27.6
percent and emissions of NOx are
estimated to be reduced by 28.2 percent.
By 2012, emissions are predicted to be
8.2 percent less than those modeled in
2007 for VOCs, and 25.5 percent less
than those modeled in 2007 for NOx.
Using air quality models to anticipate
the impact of growth, as well as the
Federal, State-assisted, and locally-
implemented measures to reduce
emissions, the Commonwealth of
Virginia has projected the Area will be
in attainment of the 8-hour ozone
standard in 2007, and will remain in
attainment through 2012.

To fulfill the continuing planning
process that will ensure that the
Roanoke MSA EAC Area will maintain
the 8-hour ozone standard through
2012, the Roanoke MSA EAP establishes
a commitment and mechanism to work
with local stakeholders to identify and
require additional measures to further
reduce ozone precursor emissions. In
addition, the EAC signatories and
implementing agencies will review all
EAC activities and report on these
results in their semi-annual reports,
beginning in June 2006. The semi-
annual reports will track and document,
at a minimum, control strategy
implementation and results, monitoring
data, and future plans. Furthermore, as
part of the SIP submittal, the Roanoke
MSA commits to submit periodic
updates to VADEQ and EPA on the
implementation status and results of the
local control program with sufficient
details to make program sufficiency
determinations. Although not required
by the EPA, the Roanoke MSA EAP
contains contingency measures which
could be implemented in response to
any unexpected shortfall in anticipated
reductions. These additional strategies
include the implementation of one or

more of the following Ozone Transport
Commission (OTC) rules: Portable
Container Rule, the Architectural/
Industrial Maintenance Coatings Rule,
Mobile Equipment Repair and
Refinishing Rule, Solvent Cleaning
Operations Rule, and Consumer
Products Rule.

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
Law, Va. Code Sec. 10.1-1198,
precludes granting a privilege to
documents and information “required
by law,” including documents and
information “required by Federal law to
maintain program delegation,
authorization or approval,” since
Virginia must “enforce federally
authorized environmental programs in a
manner that is no less stringent than
their Federal counterparts. * * *” The
opinion concludes that “[r]egarding
§10.1-1198, therefore, documents or
other information needed for civil or
criminal enforcement under one of these

programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a State agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any federally authorized
programs, since ‘“‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a State
audit privilege and immunity law can
affect only State enforcement and
cannot have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
Clean Air Act, including, for example,
sections 113, 167, 205, 211 or 213, to
enforce the requirements or prohibitions
of the State plan, independently of any
State enforcement effort. In addition,
citizen enforcement under section 304
of the Clean Air Act is likewise
unaffected by this, or any, State audit
privilege or immunity law.

IV. Proposed Action

EPA is proposing to approve the
attainment demonstration and the EAP
for the Roanoke MSA EAC Area in the
Commonwealth of Virginia. The
modeling of ozone and ozone precursor
emissions from sources in the Roanoke
MSA EAC Area demonstrates that the
specified control strategies will provide
for attainment of the 8-hour ozone
NAAQS by December 31, 2007, and
maintenance of that standard through
2012. To date, the Roanoke MSA has
met all of its EAC milestones, and, as
long as the Area continues to meet the
agreed upon milestones, the
nonattainment designation for this Area
will be deferred until September 30,
2005. EPA is soliciting public comments
on the issues discussed in this
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document. These comments will be
considered before taking final action.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a ‘“‘significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)). This action merely proposes
to approve State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule proposes to
approve pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This proposed rule
also does not have a substantial direct
effect on one or more Indian tribes, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
proposes to approve a State rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for

failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this proposed rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. EPA
has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order.

This proposed rule, pertaining to the
attainment demonstration and EAP for
the Roanoke MSA ozone EAC Area,
does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.
Authority: 42 U.S.C. 7401 et seq.

Dated: May 3, 2005.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. 05-9782 Filed 5-16-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R03—-OAR-2005-MD-0004; FRL-7913-8]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Attainment Demonstration
for the Washington County Early
Action Compact Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of
Maryland. The proposed revision

consists of an Early Action Compact
(EAC) Plan that will enable the
Washington County EAC Area to
demonstrate attainment and
maintenance of the 8-hour ozone
national ambient air quality (NAAQS)
standard. This action is being taken
under the Clean Air Act (CAA).

DATES: Written comments must be
received on or before June 16, 2005.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R0O3—OAR-
2005-MD-0004 by one of the following
methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Agency Web site: http://
www.docket.epa.gov/rmepub/ RME,
EPA’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

C. E-mail: campbell.dave@epa.gov.

D. Mail: R0O3—OAR-2005-MD-0004,
David Campbell, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

E. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R03—OAR-2005-MD-0004.
EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.docket.epa.gov/rmepub/,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through RME,
regulations.gov or e-mail. The EPA RME
and the Federal regulations.gov Web
sites are an ‘“anonymous access’’
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
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comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.docket.epa.gov/
rmepub/. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
Ellen Wentworth, (215) 814-2034, or by
e-mail at wentworth.ellen@epa.gov.
SUPPLEMENTARY INFORMATION: On
December 20, 2004, the Maryland
Department of the Environment (MDE)
submitted a revision to its SIP. This
revision consists of an Early Action Plan
(EAP) for the Washington County EAC
area. On February 28, 2005, the
Maryland Department of the
Environment (MDE) supplemented its
December 20, 2004 submittal by
providing a modeling addendum to its
submittal after notice and public
hearing.

I. Background

In 1997, EPA established a new 8-
hour ozone NAAQS that addresses the
longer-term impact of ozone at lower
levels. As such, the new standard is set
at a lower level, 0.08 parts per million
(ppm) than the previous 1-hour
standard, 0.120 ppm, and is more
protective of human health. Attainment
of the 8-hour ozone standard is
determined by averaging three years of
the fourth highest 8-hour ozone levels as
recorded by ambient air quality
monitor(s) in an area. This number,
called the design value, must be lower
than 85 parts per billion (ppb) in order

for the area to comply with the ozone
standard. Currently, the Washington
County EAC Area has an official design
value based on quality-assured air
quality date for the period 2001 to 2003,
of 87 ppb.1

To begin to address the elevated
ozone concentrations in the Washington
County Area, the MDE investigated
voluntary actions that could be
implemented proactively to improve air
quality. Maryland found the most
promising of all of the options it
explored to be EPA’s EAC program.
EACs are voluntary agreements entered
into by affected local jurisdictions, State
regulatory agencies, and EPA, to
develop EAPs to reduce ozone precursor
pollutants, such as nitrogen oxides
(NOx) and volatile organic compounds
(VOCGs) and improve local air quality.
The goal of an EAP is to bring about a
positive change to local air quality on a
schedule that is faster than the
traditional regulatory nonattainment
area designation and air quality
planning process. These plans include
the same components of traditional SIPs
for nonattainment areas: emissions
inventories, control strategies, schedules
and commitments, and a demonstration
of attainment based on photochemical
modeling.

The goal of an EAP is to develop a
comprehensive strategy that will allow
an area to achieve attainment of the 8-
hour ozone standard by 2007. This goal
is accomplished by selecting and
implementing the local ozone precursor
pollutant control measures and other
State and nationally implemented
control measures that reduce emissions
and allow the area to comply with the
NAAQS for ozone. Areas successful in
developing a plan that demonstrates
attainment of the 8-hour ozone standard
by 2007 will receive a deferral of the
effective date of the nonattainment
designation for the area from EPA. This
deferral will remain in place as long as
certain milestones are met, such as
implementation of local controls by
2005. If the interim milestones are met
and the area demonstrates attainment of
the standard during the period from
2005 to 2007, based on quality-assured
air quality data, then the nonattainment
designation for the relevant area will be
withdrawn by EPA and the area will

1To attain the 8-hour National Ambient Air
Quality Standard (NAAQS) for ozone requires the
fourth highest 8-hour daily maximum ozone
concentration, average over three consecutive years,
to be <80 parts per billion (ppb) at each monitoring
site (See 40 CFR part 50.10, Appendix I, paragraph
2.3). Because of the stipulations for rounding
significant figures, this equates to a modeled
attainment target of <84 ppb. Because non-
significant figures are truncated, a modeling
estimate of <85 ppb is equivalent to <84 ppb.

face no further regulatory requirements.
If an area fails at any point in the
process, the nonattainment designation
will become effective along with all of
the associated regulatory requirements
of such a designation.

In December 2002, a number of States
entered into EAC agreements, pledging
to reduce emissions earlier than
required by the Act for compliance with
the 8-hour ozone standard. These States
and local communities had to meet
specific criteria and agreed to meet
certain milestones for development and
implementation of their individual EAC
agreements. States with communities
participating in the EAC program had to
submit plans for meeting the 8-hour
ozone standard by December 31, 2004,
rather than the June 15, 2007 deadline
applicable to all other areas not meeting
the standard. The EACs required
communities to develop and implement
air pollution control strategies, account
for emissions growth, and demonstrate
attainment and maintenance of the 8-
hour ozone standard. Greater details on
the EAC program are explained in EPA’s
December 16, 2003 (68 FR 70108)
proposed Federal Register notice
entitled, “Deferral of Effective Date of
Nonattainment Designations for 8-hour
Ozone National Ambient Air Quality
Standards for Early Action Compact
Areas.” In December 2002, the
Washington County Area entered into
an EAC with both the MDE and EPA.
This compact was signed by all parties
involved and then submitted to EPA by
the required date of December 31, 2002.

On April 15, 2004, EPA designated all
areas for the 8-hour ozone standard. The
EPA deferred the effective date of
nonattainment designations for EAC
areas that were violating the 8-hour
standard, but continued to meet their
established EAC milestones. On
April 30, 2004 (69 FR 23858), EPA
published its formal air quality
designations and classifications for the
8-hour ozone standard. This action
included the deferral of the effective
date for all nonattainment areas that
entered into EACS and developed EAPs,
including the Washington County EAC
Area. Specifically, the Washington
County Area was designated as a
“basic” nonattainment area with the
effective date of the designation
deferred to September 30, 2005. In a
separate notice, EPA expects to continue
to officially defer the effective date of
the nonattainment designation for this
Area, among others, in the future so
long as the Area continues to fulfill its
EAC obligations, including semi-annual
status reporting requirements,
implementation of the measures in its
EAP by December 31, 2005, and a
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progress assessment by June 30, 2006.
EPA anticipates extending the currently
effective deferral for all EAC areas from
September 30, 2005 until December 31,
2006, provided the above conditions are
met.

II. Summary of the SIP Revision

A. Content of the Washington County
EAC Area Attainment Demonstration

As part of its EAC plan, Maryland
developed an attainment demonstration
supported by an ozone photochemical
modeling study for the Washington
County EAC Area. The attainment
demonstration identifies a set of
measures that will result in emission
reductions and provides analyses that
predict that the measures will result in
ambient air quality concentrations that
meet the 8-hour ozone standard in the
Washington County EAC Area.

The attainment demonstration was
supported by results of a photochemical
modeling analysis and technical
documentation for all ozone monitors in
the Washington County EAC Area. EPA
believes that Maryland’s 8-hour ozone
photochemical modeling study
developed for the Washington County
EAC Area meets EPA’s current modeling
requirements. The State has adequately
followed all relevant EPA guidance in
demonstrating that the Washington
County EAC Area will attain the 8-hour
ozone NAAQS in 2007, and continue to
do so in 2012. The modeling results
predict the maximum 2007 8-hour
ozone design value for this area to be
80.8 ppb, which is less than what is
needed (<84 ppb) to show modeled
attainment of the 8-hour ozone NAAQS.

The attainment modeling information
presented in this notice should be used
in conjunction with the State’s SIP
submittal and EPA’s technical support
document (TSD), as certain modeling
requirements performed by the State
(i.e., details of the quality assurance
performed, detailed analysis of data
suitability, complete listings of all data
inputs and outputs, etc.) are not
reproduced in this notice.

B. Measures Included in the EAC SIP

The Washington County EAP is
designed to enable a proactive approach
to ensuring attainment of the 8-hour
NAAQS. Using the EAP approach, the
Washington County EAC Area will be
implementing emission-reduction
measures directed at attaining the 8-
hour standard starting in 2005. The Area
is then required to demonstrate
compliance with the 8-hour ozone
standard by 2007, and maintain
compliance with the standard at least
through 2012. Compliance with the

standard will be determined using
ozone monitoring data. Historically, the
State of Maryland has been very
aggressive with its emission control
program for ozone. As part of the Ozone
Transport Commission (OTR), the MDE
has implemented as many regulations as
possible statewide and Washington
County has been heavily regulated.

The EAP control measures for the
Washington County EAC Area consist of
local, state, and Federal emission
reduction strategies. Control measures
to be implemented on the local level
include a suite of measures which
include: Vehicle miles traveled (VMT)
and trip reduction measures (ride-
matching/commuter connections, transit
programs in Washington County, and
park and ride lots); traffic flow
improvements (signal system
enhancements, incident management,
and intelligent transportation systems
(ITS); vehicle acquisitions and
replacements in Washington County
(fleet replacement and transit engine
rebuilds); and an air quality action day
program. Though not included in the
modeled demonstration of attainment,
emission reductions from the
implementation of these measures will
provide additional air quality benefits to
the Washington County Area.

In addition to the local strategies,
several State and Federal actions have
or will produce substantial ozone
precursor emissions reductions both
inside and outside of the local EAC area.
These reductions are aimed at reducing
local emissions and transport of
pollution into the area. These strategies
when combined with the local
strategies, are expected to lower area
ozone concentrations to the level at or
below the ozone standard.

Control measures to be implemented
on the State level that were included in
the attainment demonstration for the
Area include reductions from area
sources such as regulations requiring
low-emissions architectural and
industrial maintenance (AIM) coatings,
paint for road markings, and consumer
products. On May 25, 2004 (69 FR
29674), EPA proposed approval of
Maryland’s Ozone Transportation
Commission (OTC) AIM rule into the
Maryland SIP.

Maryland has also submitted a
number of State-supported measures in
their EAP that were not included in the
attainment demonstration, but are
expected to provide additional air
quality benefits to the Washington
County EAC Area. These control
measures include: the vehicle emissions
inspection program (VEIP); off-road
vehicle replacements; reasonably
available control technology (RACT) for

one source in the Washington County
Area; and VOC reductions from the OTC
portable fuel container program.

The NOx SIP Call (63 FR 57356,
October 27, 1998) required States to
implement reductions necessary to
address the ozone transport problem,
and on April 27, 2000, Maryland
submitted its NOx Budget Trading
Program to meet its NOx SIP Call
obligations. Maryland’s program applies
to electric generating units that serve a
generator greater than 25 megawatts and
to industrial units greater than 250
mmBTU/hr. On January 10, 2001, (66
FR 1866), EPA approved Maryland’s
NOx Budget Trading Program. Maryland
began implementing its NOx Budget
Trading Program during the 2003 ozone
season. The photochemical modeling
that demonstrates attainment for the
Washington County EAC Area relies
upon expected benefits from the NOx
SIP Call throughout the modeling
domain.

At the Federal level, numerous EPA
programs have been or will be
implemented to reduce ozone pollution.
These programs, that were included in
the modeled demonstration of
attainment, cover all the major
categories of ozone generating
pollutants and are designed to assist
many areas that need to come into
compliance with the Federal ozone
standard. These include motor vehicle
emissions controls for VOC and NOx
sources (the National Low Emissions
Vehicle Program (NLEV), Tier II, and
Heavy Duty Engine (HDE) standards).

All these measures have been
developed to address the creation of
ozone producing emissions in the local
areas as well as to lessen the transport
of ozone into the area as a
comprehensive approach to reducing
ozone levels. A detailed summary and
description of all of the control
measures including those that were
modeled, as well as the additional
measures that are expected to assist the
Area in meeting attainment of the
standard in 2007, can be found in the
TSD prepared in support of this
rulemaking.

C. Maintenance for Growth

Consistent with EPA guidance, the
EAP also contains components to ensure
maintenance of the 8-hour ozone
standard through 2012, five years
beyond the 2007 attainment date. The
Washington County EAC area has
developed an emissions inventory for
the year 2012, as well as a continuing
planning process to address this
essential part of the plan. Due to the
emission control measures identified in
the EAP, the emissions inventory
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predicted an overall reduction in
emissions through 2012. From 1999 to
2007, emissions of VOCs are estimated
to decline by 8.4 percent, and emissions
of NOx are estimated to be reduced by
15.7 percent. By 2012, emissions are
predicted to be 4.9 percent less than
those modeled in 2007 for VOCs, and
21.3 percent less than those modeled in
2007 for NOx. Using air quality models
to anticipate the impact of growth, as
well as the Federal, State-assisted, and
locally-implemented measures to reduce
emissions, the State of Maryland has
projected the Area will be in attainment
of the 8-hour ozone standard in 2007,
and will remain in attainment through
2012.

The maintenance for growth portion
of the compact includes the continuous
planning process that provides for a
review to ensure that the adopted
emission reduction strategies are
adequate to addresses growth in
emissions. The continuous planning
process will be conducted concurrently
with the tracking and reporting process
for the EAP. In addition, the Maryland
compact requires that if the continuous
planning process identifies the need to
add emission reduction strategies after
the plan is incorporated into the SIP, the
local area and State will initiate the
process to include the new measures in
the Maryland SIP. The continuous
planning process is adequate to fulfill
the need for a commitment to evaluate
and to correct any potential shortfalls in
anticipated emissions reductions. In
addition, the EAC signatories and
implementing agencies will review all
EAC activities and report on these
results in their semi-annual reports,
beginning in June 2006. The semi-
annual reports will track and document,
at a minimum, control strategy
implementation and results, monitoring
data and future plans. Furthermore, as
part of this SIP submittal, the local area
commits to continue to submit periodic
updates in the form of semi-annual
status reports to MDE and EPA on the
implementation status and results of the
local control program with sufficient
details to make program sufficiency
determinations. Although not required
by the EAC protocol, Washington
County’s plan contains contingency
measures which could be implemented
in response to any unexpected shortfall
in anticipated reductions. These
additional strategies include the
implementation of one or more of the
following: flexible work schedules for
employees in the County; reformulated
gasoline (RFG) or low Reid vapor
pressure (RVP) gasoline program; diesel
vehicle emission controls; traffic flow

improvements; low-emissions vehicle
acquisitions; and, gas can and
lawnmower replacement programs.

III. Proposed Action

EPA is proposing to approve the
attainment demonstration and the EAP
for the Washington County EAC Area in
the State of Maryland. The modeling of
ozone and ozone precursor emissions
from sources in the Washington County
EAC area demonstrates that the
specified control strategies will provide
for attainment of the 8-hour ozone
NAAQS by December 31, 2007, and
maintenance of that standard through
2012. To date, Washington County has
met all of its EAC milestones, and as
long as the Area continues to meet the
agreed upon milestones, the
nonattainment designation for this Area
will be deferred until September 30,
2005. EPA is soliciting public comments
on the issues discussed in this
document. These comments will be
considered before taking final action.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “‘significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)). This action merely proposes
to approve State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule proposes to
approve pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This proposed rule also
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the

States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
proposes to approve a State rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this proposed rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. EPA
has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order. This proposed rule, pertaining to
the attainment demonstration and EAP
for the Washington County EAC area,
does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Volatile Organic Compounds,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401 et seq.
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Dated: May 3, 2005.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. 05-9783 Filed 5—16—05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R03—-OAR-2005-VA-0005; FRL-7913-9]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia,
Attainment Demonstration for the
Northern Shenandoah Valley Ozone
Early Action Compact Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the
Commonwealth of Virginia. This
proposed revision consists of an Early
Action Compact (EAC) Plan that will
enable the Northern Shenandoah Valley
Ozone EAC Area to demonstrate
attainment and maintenance of the 8-
hour ozone national ambient air quality
standard (NAAQS). This action is being
taken under the Clean Air Act (CAA).

DATES: Written comments must be
received on or before June 16, 2005.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R0O3—OAR-
2005—-VA-0005 by one of the following
methods:

A. Federal eRulemaking Portal: http:
//www.regulations.gov. Follow the on-
line instructions for submitting
comments.

B. Agency Web site: http://
www.docket.epa.gov/rmepub/ RME,
EPA’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

C. E-mail: campbell.dave@epa.gov.

D. Mail: R0O3—OAR-2005-VA—-0005,
David Campbell, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

E. Hand Delivery: At the previously-
listed EPA Region Il address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R03-OAR-2005—-VA-0005.

EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through RME,
regulations.gov or e-mail. The EPA RME
and the Federal regulations.gov Web
sites are an “‘anonymous access’’
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.docket.epa.gov/
rmepub/. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION: On
December 20, 2004, the Commonwealth
of Virginia submitted a revision to its
SIP. This revision consists of an Early
Action Plan (EAP) for the Northern
Shenandoah Valley Ozone EAC Area.

On February 15, 2005, the
Commonwealth supplemented its
December 20, 2004 submittal by
providing a copy of the record of
hearing and summary of testimony
during its rule adoption process.

I. Background

In 1997, EPA established a new 8-
hour ozone NAAQS that addresses the
longer-term impact of ozone at lower
levels. As such, the new standard is set
at a lower level, 0.08 parts per million
(ppm) than the previous 1-hour
standard, 0.120 ppm, and is more
protective of human health. Attainment
of the 8-hour ozone standard is
determined by averaging three years of
the fourth highest 8-hour ozone levels as
recorded by ambient air quality
monitor(s) in an area. This number,
called the design value, must be lower
than 85 parts per billion (ppb) in order
for the area to comply with the ozone
standard. Currently, the Northern
Shenandoah Valley EAC Area, which
consists of the City of Winchester and
Frederick County, has an official design
value based on quality-assured air
quality data for the period 2001 to 2003
of 85 ppb.?

To begin to address the elevated
ozone concentrations in the Northern
Shenandoah Valley Area, the Virginia
Department of Environmental Quality
(VADEQ) investigated voluntary actions
that could be implemented proactively
to improve air quality. Virginia found
the most promising of all of the options
it explored to be EPA’s EAC program.
EACs are voluntary agreements entered
into by affected local jurisdictions, state
regulatory agencies, and EPA to develop
EAPs to reduce ozone precursor
pollutants, such as nitrogen oxides
(NOx) and volatile organic compounds
(VOCs) and improve local air quality.
The goal of the EAP is to bring about a
positive change to local air quality on a
schedule that is faster than the
traditional regulatory nonattainment
area designation and air quality
planning process. These plans include
the same components of traditional SIPs
for nonattainment areas: emissions
inventories, control strategies, schedules
and commitments, and a demonstration
of attainment based on photochemical
modeling.

1To attain the 8-hour national ambient air quality
standard (NAAQS) for ozone requires the fourth
highest 8-hour daily maximum ozone
concentration, average over three consecutive years,
to be <80 parts per billion (ppb) at each monitoring
site (See 40 CFR Part 50.10, Appendix I, paragraph
2.3). Because of the stipulations for rounding
significant figures, this equates to a modeled
attainment target of < 84 ppb. Because non-
significant figures are truncated, a modeling
estimate of < 85 ppb is equivalent to < 84 ppb.
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The goal of an EAP is to develop a
comprehensive strategy that will allow
an area to achieve attainment of the 8-
hour ozone standard by 2007. This goal
is accomplished by selecting and
implementing local ozone precursor
pollutant control measures and other
state and nationally-implemented
control measures that reduce emissions
and allows the area to comply with the
NAAQS for ozone. Areas successful in
developing a plan that demonstrates
attainment of the 8-hour ozone standard
by 2007 will receive a deferral of the
effective date of the nonattainment
designation for the area from EPA. This
deferral will remain in place as long as
certain milestones are met, such as
implementation of local controls by
2005. If the interim milestones are met
and the area demonstrates attainment of
the standard during the period from
2005 to 2007, based on quality-assured
air quality data, then the nonattainment
designation for the relevant area will be
withdrawn by EPA and the area will
face no further regulatory requirements.
If an area fails at any point in the
process, the nonattainment designation
will become effective, along with all of
the associated regulatory requirements
of such a designation.

In December 2002, a number of states
entered into EAC agreements, pledging
to reduce emissions earlier than
required by the Act for compliance with
the 8-hour ozone standard. These states
and local communities had to meet
specific criteria and agreed to meet
certain milestones for development and
implementation of their individual EAC
agreements. States with communities
participating in the EAC program had to
submit plans for meeting the 8-hour
ozone standard by December 31, 2004,
rather than the June 15, 2007 deadline
applicable to all other areas not meeting
the standard. The EACs required
communities to develop and implement
air pollution control strategies, account
for emissions growth, and demonstrate
attainment and maintenance of the 8-
hour ozone standard. Greater details on
the EAC program are explained in EPA’s
December 16, 2003 (68 FR 70108)
proposed Federal Register notice
entitled, “Deferral of Effective Date of
Nonattainment Designations for 8-hour
Ozone National Ambient Air Quality
Standards for Early Action Compact
Areas.” In December 2002, the Northern
Shenandoah Valley Area entered into an
EAC with both the Commonwealth and
EPA. This compact was signed by all
parties involved and then submitted to
EPA by the required date of December
31, 2002.

On April 15, 2004, EPA designated all
areas for the 8-hour ozone standard. The

EPA deferred the effective date of
nonattainment designations for EAC
areas that were violating the 8-hour
standard, but continued to meet their
established EAC milestones. On April
30, 2004 (69 FR 23858), EPA published
its formal air quality designations and
classifications for the 8-hour ozone
standard. This action included the
deferral of the effective date for all
nonattainment areas that entered into
EACs and developed EAPs, including
the Northern Shenandoah Valley EAC
Area. Specifically, the Winchester/
Frederick Area was designated as a
“basic” nonattainment area with the
effective date of the designation
deferred until September 30, 2005. In a
separate notice, EPA expects to continue
to officially defer the effective date of
the nonattainment designation for this
Area, among others, in the future so
long as the Area continues to fulfill its
EAC obligations, including semi-annual
status reporting requirements,
implementation of the measures in its
EAP by December 31, 2005, and a
progress assessment by June 30, 2006.
EPA anticipates extending the currently
effective deferral for all EAC areas from
September 30, 2005 until December 31,
2006, provided the above conditions are
met.

II. Summary of SIP Revision

A. Content of the Northern Shenandoah
Valley EAC Area Attainment
Demonstration

As part of its EAC plan, Virginia
developed an attainment demonstration
supported by an ozone photochemical
modeling study for the Northern
Shenandoah Valley EAC Area. The
attainment demonstration identifies a
set of measures that will result in
emission reductions and provides
analyses that predict that the measures
result in ambient air quality
concentrations that meet the 8-hour
ozone standard in the Northern
Shenandoah Valley EAC Area.

The attainment demonstration was
supported by results of a photochemical
modeling analysis and technical
documentation for all ozone monitors in
the Northern Shenandoah Valley EAC
Area. EPA believes that VADEQ’s 8-
hour ozone photochemical modeling
study developed for the Northern
Shenandoah Valley EAC Area meets
EPA’s current modeling requirements.
The Commonwealth has adequately
followed all relevant EPA guidance in
demonstrating that the Northern
Shenandoah Valley EAC Area will
attain the 8-hour ozone NAAQS in 2007,
and continue to do so in 2012. The
modeling results predict the maximum

2007 8-hour ozone design value for this
area to be 81.8 ppb, which is less than
what is needed (<84 ppb) to show
modeled attainment of the 8-hour ozone
NAAQS.

The attainment modeling information
presented in this notice should be used
in conjunction with the
Commonwealth’s SIP submittal and
EPA’s technical support document
(TSD), as certain modeling requirements
performed by the State (i.e., details of
the quality assurance procedures
performed, detailed analysis of data
suitability, complete listings of all data
inputs and outputs, etc.) are not
reproduced in this notice.

B. Measures Included in the EAC SIP

The Northern Shenandoah Valley
EAP is designed to enable a proactive
approach to ensuring attainment of the
8-hour NAAQS. Using the EAP
approach, the Northern Shenandoah
Valley EAC Area will be implementing
emission-reduction measures directed at
attaining the 8-hour standard starting in
2005. The Area is then required to
demonstrate compliance with the 8-
hour ozone standard by 2007, and
maintain compliance with the standard
at least through 2012. Compliance with
the standard will be determined using
ozone monitoring data.

The EAP control measures for the
Northern Shenandoah Valley EAC Area
consist of local, state and Federal
emission reduction strategies. Control
measures to be implemented on the
local level that were included in the
demonstration of attainment for the
Area include a comprehensive local
ozone action day/public awareness
program. This strategy is a combination
of activities to reduce ozone precursors
which includes: a general public
awareness program; a school-based
awareness program; an educational and
promotional campaign; an employer-
based ozone action day campaign;
dynamic message signs; video monitor
deployment; lawn and garden
equipment usage restrictions for state
and local governments; other state and
local government restrictions (e.g.
refueling guidelines, pesticide
application restrictions); and voluntary
restrictions by the general public (e.g.
lawn and garden equipment usage,
refueling).

Virginia has also submitted a number
of locally-implemented measures in
their EAP that, although not included in
the attainment demonstration, will
provide additional air quality benefits to
the Northern Shenandoah Valley EAC
Area and surrounding communities.
These control measures include: vehicle
miles of travel (VMT) reduction
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programs—programs/activities designed
to reduce VMT, enhanced/expanded
Northern Shenandoah Valley Regional
Commission ridesharing program; open
burning restrictions during days with
elevated predicted ozone
concentrations; engine-idling
restrictions for public and private diesel
trucks; advanced emissions control
technology for area school bus fleets;
and voluntary emission reductions by
local industries.

In addition to the local strategies,
several State and Federal actions have
or will produce substantial ozone
precursor emissions reductions both
inside and outside of the local EAC area.
These state and Federal actions are
aimed at reducing local emissions by
limiting the transport of pollution into
the area from emissions sources located
outside of the local area. These
strategies, when combined with the
local strategies, are expected to lower
area ozone concentrations to the level at
or below the ozone standard.

Control measures to be implemented
on the state level that were included in
the attainment demonstration for the
Area include: VOC reasonably available
control technology (RACT) requirements
for selected point and area sources in
the City of Winchester and Frederick
County and State cutback asphalt
regulations that will control VOC
emissions in the City of Winchester and
Frederick County.

Virginia has also submitted a number
of State-supported measures in their
EAP that were not included in the
attainment demonstration but are
expected to provide additional air
quality benefits to the Northern
Shenandoah Valley EAC Area. These
control measures include: The National
Low Emission Vehicle Program (NLEV)
and the utilization of an enhanced
ozone forecasting tool for the Northern
Shenandoah Valley EAC Area to
support the local ozone action days
program and associated voluntary
emission reduction efforts.

The NOx SIP Call (63 FR 57356,
October 27, 1998) required states to
implement reductions necessary to
address the ozone transport problem,
and on June 25, 2002, Virginia
submitted its NOx Budget Trading
Program to meet its Phase I NOx SIP
Call obligations. Virginia’s Phase I
program applies to electric generating
units that serve a generator greater than
25 megawatts and to industrial units
greater than 250 mmBTU/hr. On July 8,
2003 (68 FR 40520), EPA conditionally
approved Virginia’s NOx Budget
Trading Program, and fully approved
the program on August 25, 2004 (69 FR
52174). Virginia began implementing its

NOx Budget Trading Program during the
2004 ozone season. The photochemical
modeling that demonstrates attainment
for the Northern Shenandoah Valley
Area relies upon expected benefits from
the NOx Budget Trading Program
throughout the modeling domain.

To help achieve attainment in the
Area, VADEQ has recently adopted NOx
reasonably available control technology
(RACT) requirements for certain sources
located in the Northern Shenandoah
Valley EAC Area. At this time, Virginia
has formally established NOx RACT
requirements for one source located in
the Northern Shenandoah Valley EAC
Area. The Commonwealth has
submitted the source-specific NOx
RACT requirements to EPA for approval
into the Virginia SIP. On April 27, 2005
(70 FR 21621), EPA published a final
rulemaking approving the source-
specific-specific NOx RACT
determination for the Northern
Shenandoah Valley EAC Area.

At the Federal level, numerous EPA
programs have been or will be
implemented to reduce ozone pollution.
These programs that were included in
the modeled demonstration attainment
cover all the major categories of ozone
generating pollutants and are designed
to assist many areas that need to come
into compliance with the Federal ozone
standard. These include stationary and
area source controls (low-VOC
industrial/architectural paints, vehicle
paints, metal-cleaning products, and
consumer products); motor vehicle
emissions controls for VOCs and NOx
(NLEV, Tier 2 vehicle requirements and
heavy-duty diesel standards); and non-
road vehicle and equipment standards
to control VOCs and NOx emissions
(lawn and garden equipment,
construction equipment, boat engines
and locomotives).

All these measures have been
developed to address the creation of
ozone producing emissions in local
areas as well as to lessen the regional
transport of ozone as a comprehensive
approach to reducing ozone levels. A
detailed description of all the control
measures, including those that were
included in the attainment
demonstration, as well as the additional
measures that are expected to assist the
area in meeting attainment of the
standard in 2007, can be found in the
TSD prepared in support of this
rulemaking.

C. Maintenance for Growth

Consistent with EPA guidance, the
EAP also contains components to ensure
maintenance of the 8-hour ozone
standard through 2012, five years
beyond the 2007 attainment date. The

Northern Shenandoah Valley EAC Area
has developed an emissions inventory
for the year 2012, as well as a
continuing planning process to address
this essential part of the plan. Due to the
emission control measures identified in
the EAP, the emissions inventory
predicted an overall reduction in
emissions through 2012. From 1999 to
2007, emissions of VOCs are estimated
to decline by 17.9 percent and
emissions of NOx are estimated to be
reduced by 21.2 percent. By 2012,
emissions are predicted be 0.6 percent
less than those modeled in 2007 for
VOCs, and 20.0 percent less than those
modeled in 2007 for NOx. Using air
quality models to anticipate the impact
of growth, as well as the Federal, state-
assisted, and locally-implemented
measures to reduce emissions, the
Commonwealth of Virginia has
projected the Area will be in attainment
of the 8-hour ozone standard in 2007
and will remain in attainment through
2012.

To fulfill the continuing planning
process that will ensure that the
Northern Shenandoah Valley EAC Area
will maintain the 8-hour ozone standard
through 2012, the Northern Shenandoah
Valley EAP establishes a commitment
and mechanism to work with local
stakeholders to identify and require
additional measures to further reduce
ozone precursor emissions. In addition,
the EAC signatories and implementing
agencies will review all EAC activities
and report on these results in semi-
annual reports beginning in June 2006.
The semi-annual reports will track and
document, at a minimum, control
strategy implementation and results,
monitoring data, and future plans.
Furthermore, as part of the SIP
submittal, the Northern Shenandoah
Valley Area commits to submit periodic
updates to VADEQ and EPA on the
implementation status and results of the
local control program with sufficient
details to make program sufficiency
determinations. Although not required
by the EPA, the Northern Shenandoah
Valley EAP contains contingency
measures which could be implemented
in response to any unexpected shortfall
in anticipated reductions. These
additional strategies include the
implementation of one or more of the
following Ozone Transport Commission
(OTC) rules: Portable Container Rule,
Architectural/Industrial Maintenance
Coatings Rule, Mobile Equipment
Repair and Refinishing Rule, Solvent
Cleaning Operations Rule, and
Consumer Products Rule.
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III. General Information Pertaining to
SIP Submittal From the Commonwealth
of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
Law, Va. Code Sec. 10.1-1198,
precludes granting a privilege to
documents and information “required
by law,” including documents and
information ‘“required by Federal law to
maintain program delegation,
authorization or approval,” since
Virginia must “enforce Federally
authorized environmental programs in a
manner that is no less stringent than
their Federal counterparts.* * *” The
opinion concludes that “[regarding
§10.1-1198, therefore, documents or
other information needed for civil or
criminal enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that ““[to the

extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘“‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
Clean Air Act, including, for example,
sections 113, 167, 205, 211 or 213, to
enforce the requirements or prohibitions
of the state plan, independently of any
state enforcement effort. In addition,
citizen enforcement under section 304
of the Clean Air Act is likewise
unaffected by this, or any, state audit
privilege or immunity law.

IV. Proposed Action

EPA is proposing to approve the
attainment demonstration and the EAP
for the Northern Shenandoah Valley
EAC Area in the Commonwealth of
Virginia. The modeling of ozone and
ozone precursor emissions from sources
affecting the Northern Shenandoah
Valley EAC Area demonstrates that the
specified control strategies will provide
for attainment of the 8-hour ozone
NAAQS by December 31, 2007 and
maintenance of that standard through
2012. To date, the Northern Shenandoah
Valley EAC Area has met all of its EAC
milestones and, as long as the Area
continues to meet the agreed upon
milestones, the nonattainment
designation for this Area will be
deferred until September 30, 2005. EPA
is soliciting public comments on the
issues discussed in this document.
These comments will be considered
before taking final action.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed

action is not a “significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)). This action merely proposes
to approve state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule proposes to
approve pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This proposed rule also
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
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requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this proposed rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. EPA
has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order. This proposed rule pertaining to
the attainment demonstration and EAP
for the Northern Shenandoah Valley
Ozone EAC Area does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Reporting and record-keeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: May 3, 2005.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. 05-9784 Filed 5-16—-05; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[R03—-OAR-2005-WV-0001; FRL-7914-1]

Approval and Promulgation of Air
Quality Implementation Plans; West
Virginia, Attainment Demonstration for
the Eastern Panhandle Region Ozone
Early Action Compact Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of West
Virginia. This proposed revision
consists of an Early Action Compact
(EAC) Plan that will enable the Eastern
Panhandle Region Ozone EAC Area to
demonstrate attainment and
maintenance of the 8-hour ozone
national ambient air quality (NAAQS)

standard. This action is being taken
under the Clean Air Act (CAA).

DATES: Written comments must be
received on or before June 16, 2005.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R0O3—-OAR—
2005-WV-0001 by one of the following
methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Agency Web site: http://
www.docket.epa.gov/rmepub/ RME,
EPA'’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

C. E-mail: campbell.dave@epa.gov.

D. Mail: R03—OAR-2005-WV-0001,
David Campbell, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region IIT, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

E. Hand Delivery: At the previously-
listed EPA Region Il address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R03-OAR-2005-WV-0001.
EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.docket.epa.gov/rmepub/,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through RME,
regulations.gov or e-mail. The EPA RME
and the Federal regulations.gov Web
sites are an “‘anonymous access’’
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties

and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.docket.epa.gov/
rmepub/. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the West Virginia
Department of Environmental
Protection, Division of Air Quality, 7012
MacCorkle Avenue, SE., Charleston,
West Virginia 25304-2943.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION: On
December 29, 2004, the State of West
Virginia submitted a revision to its SIP.
This revision consists of the Early
Action Plan (EAP) for the Eastern
Panhandle Region Ozone EAC Area
which consists of Berkeley and Jefferson
Counties.

I. Background

In 1997, EPA established a new 8-
hour ozone NAAQS that addresses the
longer-term impact of ozone at lower
levels. As such, the new standard is set
at a lower level, 0.08 parts per million
(ppm) than the previous 1-hour
standard, 0.120 ppm, and is more
protective of human health. Attainment
of the 8-hour ozone standard is
determined by averaging three years of
the fourth highest 8-hour ozone levels as
recorded by ambient air quality
monitor(s) in an area. This number,
called the design value, must be lower
than 85 parts per billion (ppb) to
comply with the standard. Currently,
Berkeley and Jefferson Counties’ official
design value based on quality-assured
air quality data for the period 2001—
2003 is 86 ppb.1

1To attain the 8-hour national ambient air quality
standard (NAAQS) for ozone requires the fourth
highest 8-hour daily maximum ozone
concentration, average over three consecutive years,
to be <80 parts per billion (ppb) at each monitoring
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To begin to address the elevated
ozone concentrations in the Eastern
Panhandle Region, the West Virginia
Department of Environmental Protection
(WVDEP) investigated voluntary actions
that could be implemented proactively
to improve air quality. West Virginia
found the most promising of all the
options explored is EPA’s EAC program.
EAC’s are voluntary agreements entered
into by affected local jurisdictions, state
regulatory agencies, and EPA to develop
EAPs to reduce ozone precursor
pollutants, such as nitrogen oxides
(NOx) and volatile organic compounds
(VOCs) and improve local air quality.
The goal of the EAP is to bring about a
positive change to local air quality on a
schedule that is faster than the
traditional regulatory nonattainment
area designation and air quality
planning process. These plans include
the same components of traditional SIPs
for nonattainment areas: emissions
inventories, control strategies, schedules
and commitments, and a demonstration
of attainment based on photochemical
modeling.

The goal of an EAP is to develop a
comprehensive strategy that will allow
an area to achieve attainment of the 8-
hour ozone standard by 2007. This goal
is accomplished by selecting and
implementing the local ozone precursor
pollutant control measures and other
state and nationally-implemented
control measures that reduce emissions
and allows the area to comply with the
NAAQS for ozone. Areas successful in
developing a plan that demonstrates
attainment of the 8-hour ozone standard
by 2007 will receive a deferral of the
effective date of the nonattainment
designation for the area from EPA. This
deferral will remain in place as long as
certain milestones are met, such as
implementation of local controls by
2005. If the interim milestones are met
and the area demonstrates attainment of
the standard during the period from
2005 to 2007, based on quality-assured
air quality data, then the nonattainment
designations will be withdrawn by EPA
and the area will face no further
regulatory requirements. If an area fails
at any point in the process, the
nonattainment designation will become
effective, along with the associated
regulatory requirements of such a
designation.

In December 2002, a number of states
entered into EAC agreements, pledging
to reduce emissions earlier than

site (See 40 CFR Part 50.10, Appendix I, paragraph
2.3). Because of the stipulations for rounding
significant figures, this equates to a modeled
attainment target of < 84 ppb. Because non-
significant figures are truncated, a modeling
estimate of < 85 ppb is equivalent to < 84 ppb.

required by the Act for compliance with
the 8-hour ozone standard. These states
and local communities had to meet
specific criteria and agreed to meet
certain milestones for development and
implementation of their individual EAC
agreements. States with communities
participating in the EAC program had to
submit plans for meeting the 8-hour
ozone standard by December 31, 2004,
rather than the June 15, 2007 deadline
applicable to all other areas not meeting
the standard. The EACs required
communities to develop and implement
air pollution control strategies, account
for emissions growth, and demonstrate
attainment and maintenance of the 8-
hour ozone standard. Greater details on
the EAC program are explained in EPA’s
December 16, 2003 (68 FR 70108)
proposed Federal Register notice
entitled, “Deferral of Effective Date of
Nonattainment Designations for 8-hour
Ozone National Ambient Air Quality
Standards for Early Action Compact
Areas.” In December 2002, the Eastern
Panhandle Region entered into an EAC
with both West Virginia and EPA. This
compact was signed by all parties
involved and then submitted to EPA by
the required date of December 31, 2002.

On April 15, 2004, EPA designated all
areas for the 8-hour ozone standard.
EPA deferred the effective date of
nonattainment designations for EAC
areas that were violating the 8-hour
standard, but continued to meet their
established EAC milestones. On April
30, 2004 (69 FR 23858), EPA published
its formal air quality designations and
classifications for the 8-hour ozone
standard. This action included the
deferral of the effective date for all
nonattainment areas that entered into
EACs and developed EAPs, including
the Eastern Panhandle Region Ozone
EAC Area. Specifically, the Berkeley
and Jefferson Counties were designated
as a “‘basic” nonattainment area with
the effective date of the designation
deferred to September 30, 2005. In a
separate notice, EPA expects to continue
to officially defer the effective date of
nonattainment designation for this Area,
among others, in the future so long as
the Area continues to fulfill its EAC
obligations, including semi-annual
reporting requirements, implementation
of the measures in its EAP by December
31, 2005, and a progress assessment by
June 30, 2006. EPA anticipates
extending the currently effective
deferral for all EAC areas from
September 30, 2005 until December 31,
2006, provided the above conditions are
met.

II. Summary of SIP Revision

A. Content of the Eastern Panhandle
Region EAC Attainment Demonstration

As part of its EAP plan, West Virginia
developed an attainment demonstration
supported by an ozone photochemical
modeling study developed for the
Eastern Panhandle Region EAC Area.
The attainment demonstration identifies
a set of measures that will result in
emission reductions and provides
analyses that predict that the measures
result in ambient air quality
concentrations that meet the 8-hour
ozone standard in the Eastern
Panhandle Region EAC Area.

The attainment demonstration was
supported by results of the
photochemical modeling analysis and
technical documentation for all ozone
monitors in the Eastern Panhandle
Region EAC Area. EPA believes that the
WVDEP’s EAC 8-hour ozone
photochemical modeling study
developed for the Eastern Panhandle
Region EAC Area meets EPA’s current
modeling requirements. West Virginia
has adequately followed all relevant
EPA guidance in demonstrating that the
Eastern Panhandle Region EAC Area
will attain the 8-hour ozone NAAQS in
2007, and continue to do so in 2012.
The modeling results predict the
maximum 2007 8-hour ozone design
value for this Area to be 81.8 ppb,
which is less than what is needed (<84
ppb) to show modeled attainment of the
8-hour ozone NAAQS.

The attainment modeling information
presented in this notice should be used
in conjunction with the States’s SIP
submittal and EPA’s technical support
document (TSD), as certain modeling
requirements performed by the State
(i.e., details of the quality assurance
performed, detailed analysis of data
suitability, complete listings of all data
inputs and outputs, etc.) are not
reproduced in this notice.

B. Measures Included in the EAC SIP

The Eastern Panhandle Region EAP is
designed to enable a proactive approach
to ensuring attainment of the 8-hour
NAAQS. Using the EAP approach, the
Eastern Panhandle Region EAC Area
will be implementing emission-
reduction measures directed at attaining
the 8-hour standard starting in 2005.
The Area is then required to
demonstrate compliance with the 8-
hour ozone standard by 2007, and
maintenance of that standard through
2012. Compliance with the standard
will be determined using ozone
monitoring data.

The EAP control measures for the
Eastern Panhandle Region EAC Area
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consist of local and Federal emission
reduction strategies. Control measures
to be implemented on the local level
include a suite of non-regulatory
measures which include: Ozone action
days geared toward both the general
public and employers; public awareness
program that focuses on increasing the
public’s understanding of air quality
issues; bicycle and pedestrian measures
designed to promote bicycling and
walking; reduced engine idling for
trucks and school buses; voluntary
ground freight partnership program
using incentives to reduce emissions;
increased public awareness of
compliance with open burning
restrictions; and, school bus engine
retrofits to lower emissions. Though not
included in the modeled demonstration
of attainment, emission reductions from
the implementation of these measures
will provide additional air quality
benefits to the Eastern Panhandle
Region EAC Area.

In addition to local strategies, the
attainment demonstration for the
Eastern Panhandle Region EAP includes
emission reductions from several
Federal programs, including but not
limited to the following: NOx SIP Call;
exhaust emission standards for light-
duty vehicles (passenger cars) and light-
duty trucks; Tier 2 vehicle and gasoline
sulfur program; heavy duty diesel
engine and fuel sulfur program; and,
non-road diesel engine standards (Tier I
and Tier II.)

The NOx SIP Call (63 FR 58356,
October 27, 1998) required states to
implement reductions necessary to
address the ozone transport problem,
and on May 10, 2002, West Virginia
submitted its NOx Budget Trading
Program to meet its Phase I NOx SIP
Call obligations. West Virginia’s Phase I
program applies to electric generating
units that serve a generator greater than
25 megawatts and to industrial units
greater than 250 mmBTU/hr. EPA
approved West Virginia’s NOx Budget
Program on May 10, 2002 (67 FR 31733).
The photochemical modeling that
demonstrates attainment for the Eastern
Panhandle Region EAC Area relies upon
expected benefits from the NOx Budget
Trading Program throughout the
modeling domain.

All these measures have been
developed to address the creation of
ozone producing emissions in the local
areas as well as to lessen the transport
of ozone into the area as a
comprehensive approach to reducing
ozone levels. A detailed description of
all the control measures, including
those that were in the attainment
demonstration as well as those
additional measures that are expected to

assist the area in meeting attainment of
the standard in 2007, can be found in
the TSD prepared in support of this
rulemaking.

C. Maintenance for Growth

Consistent with EPA guidance, the
EAP also contains components to ensure
maintenance of the 8-hour ozone
standard through 2012, five years
beyond the 2007 attainment date. The
Eastern Panhandle Region EAC Area has
developed an emissions inventory for
the year 2012, as well as a continuing
planning process to address this
essential part of the plan. Due to the
emission control measures identified in
the EAP, the emissions inventory
predicted an overall reduction in
emissions through 2012. From 1999 to
2007, nominal increases in VOCs
emissions are expected. By 2012, VOC
emissions will be consistent with 1999
emission levels. For NOx, emissions are
expected to decline from 1999 to 2007
by 7.9 percent. By 2012, emissions are
predicted to be 3.2 percent less than
those modeled in 2007 for NOx. Using
air quality models to anticipate the
impact of growth, as well as the Federal,
state-assisted, and locally-implemented
measures to reduce emissions, West
Virginia has projected the Area will be
in attainment of the 8-hour ozone
standard in 2007 and will remain in
attainment through 2012.

To fulfill the continuing planning
process that will ensure that the Eastern
Panhandle Region EAC Area will
maintain the 8-hour ozone standard
through 2012, the Eastern Panhandle
Region EAP establishes a commitment
and mechanism to work with local
stakeholders to identify and require
additional measures to further reduce
ozone precursor emissions. In addition,
the EAC signatories and implementing
agencies will review all EAC activities
and report on these results in semi-
annual reports beginning in June 2006.
The semi-annual reports will track and
document, at a minimum, control
strategy implementation and results,
monitoring data, and future plans.
Furthermore, as part of the SIP
submittal, the Eastern Panhandle Region
EAC Area commits to submit periodic
updates to WVDEP and EPA on the
implementation status and results of the
local control program with sufficient
details to make program sufficiency
determinations. Although not required
by EPA, the Eastern Panhandle Region
EAP contains contingency measures
which could be implemented in
response to any unexpected shortfall in
anticipated reductions. These additional
strategies include: Implementation of
WVDEP reasonably available control

technology (RACT) to control VOCGs;
alternative fuels program; truck-stop
electrification to discourage engine
idling; and, the sale of lower Reid Vapor
Pressure (RVP) gasoline in the area.

III. Proposed Action

EPA is proposing to approve the
attainment demonstration and the EAP
for the West Virginia Eastern Panhandle
Region EAC Area. The modeling of the
ozone and ozone precursor emissions
from sources affecting the Eastern
Panhandle Region EAC Area
demonstrates that the specified control
strategies will provide for attainment of
the 8-hour ozone NAAQS by December
31, 2007 and maintenance of that
standard through 2012. To date, the
Eastern Panhandle Region EAC Area has
met all of its EAC milestones and, as
long as the Area continues to meet the
agreed upon milestones, the
nonattainment designation for this Area
will be deferred until September 30,
2005. EPA is soliciting public comments
on the issues discussed in this
document. These comments will be
considered before taking final action.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)). This action merely proposes
to approve state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule proposes to
approve pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This proposed rule also
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
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specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this proposed rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. EPA
has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings’ issued under the executive
order. This proposed rule pertaining to
the attainment demonstration and EAP
for the Eastern Panhandle Region Ozone
EAC Area, does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: May 3, 2005.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. 05-9785 Filed 5-16—05; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R03—-OAR-2005-VA-0006; FRL-7913-6]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Virginia; Emission
Standards for Solvent Cleaning
Operations Using Non-Halogenated
Solvents

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the
Commonwealth of Virginia which
consists of regulatory modifications
intended to clarify the applicability of
the solvent metal cleaning operations
using non-halogenated solvents
provisions. In the Final Rules section of
this Federal Register, EPA is approving
the State’s SIP submittal as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments must be received in
writing by June 16, 2005.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number RO3—-OAR—
2005—-VA-0006 by one of the following
methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Agency Web site: http://
www.docket.epa.gov/rmepub/ RME,
EPA’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

C. E-mail: campbell.dave@epa.gov.

D. Mail: R0O3—OAR-2005-VA-0006,
Dave Campbell, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

E. Hand Delivery: At the previously-
listed EPA Region IIT address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R03—OAR-2005-VA-0006.
EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.docket.epa.gov/rmepub/,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through RME,
regulations.gov or e-mail. The EPA RME
and the Federal regulations.gov Web
sites are an ‘“anonymous access’’
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.docket.epa.gov/
rmepub/. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy during normal business
hours at the Air Protection Division,
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U.S. Environmental Protection Agency, = FOR FURTHER INFORMATION CONTACT: the same title, that is located in the
Region III, 1650 Arch Street, Ellen Wentworth, (215) 814—2034, or by  “Rules and Regulations” section of this
Philadelphia, Pennsylvania 19103. e-mail at wentworth.ellen@epa.gov. Federal Register publication.

Copies of the State submittal are SUPPLEMENTARY INFORMATION: For Dated: May 6, 2005.

available at the Virginia Department of further information, please see the Donald S. Welsh

Environmental Quality, 629 East Main information provided in the direct final ; T .

Street, Richmond, Virginia 23219. action, pertaining to the Virginia solvent fiegional Administrator, Region IIL.

metal cleaning operations using non- [FR Doc. 05-9780 Filed 5-16-05; 8:45 am]
halogenated solvents provisions with BILLING CODE 6560-50-P
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examples of documents appearing in this
section.

ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Notice of Meeting

AGENCY: Advisory Council on Historic
Preservation.

ACTION: Notice of meeting.

SUMMARY: Notice is hereby given that
the Advisory Council on Historic
Preservation (ACHP) will met on
Wednesday, May 18, 2005. The meeting
will be held in the Calvert Room,
Maryland State House, 1 State Circle,
Annapolis, Maryland, beginning at 1:30
p.m.

The ACHP was established by the
National Historic Preservation Act of
1966 (16 U.S.C. 470 et seq.) to advise the
President and the Congress on matters
relating to historic preservation and to
comment upon Federal, federally
assisted, and federally licensed
undertakings having an effect upon
properties listed in or eligible for
inclusion in the National Register of
Historic Places. the ACHP’s members
are the Architect of the Capitol; the
Secretaries of the Interior, Agriculture,
Defense, and Transportation; the
Administrators of the Environmental
Protection Agency and General Services
Administration; the Chairman of the
National Trust for Historic Preservation;
the President of the National Conference
of State Historic Preservation Officers; a
Governor; a Mayor; a member of an
Indian tribe; and eight non-Federal
members appointed by the President.

The agenda for the meeting includes
the following:
I. Chairman’s Welcome
II. Swearing-In Ceremony
III. Preserve America Community
Recognition and Chairman’s Award
Presentation
IV. Report of the Preservation Initiatives
Committee
A. Heritage Tourism Initiative
B. Historic Preservation Tax Issue
C. National Heritage Areas Legislation

V. Report of the Federal Agency Programs
Committee
A. Review of Federal Agency Section 3
Reports
B. Base Realignment and Closure—Next
Round and August 2005 ACHP Business
Meeting
C. U.S. Forest Service Program Issues
D. Section 106 Case Update
VI. Report of the Communications,
Education, and Outreach Committee
A. Preserve America Presidential Awards
for 2006
B. Chairman’s Awards Database
C. Implementation of Congressional
Communications Strategy
VII. Report of the Native American Advisors
VIIL. Report of the Archeology Task Force
A. Discussion of Issues from Tuesday’s
Tour and Presentations
B. Schedule of Future Actions
IX. Report of the Affordable Housing and
Historic Preservation Task Force
X. Preserve America Program Status Report
XI. Chairman’s Report
A. ACHP Alumni Foundation
B. Legislative Issues
1. ACHP Reauthorization Legislation
2. ACHP FY 2006 Appropriation
C. Native American Advisors
XII. Executive Director’s Report
XIII. New Business
XIV. Adjourn

Note: The meetings of the ACHP are open
to the public. If you need special
accommodations due to a disability, please
contact the Advisory Council on Historic
Preservation, 1100 Pennsylvania Avenue,
NW., Room 809, Washington, DC 202-606—
8503, at least seven (7) days prior to the
meeting.

FOR FURTHER INFORMATION CONTACT:
Additional information concerning the
meeting is available from the Executive
Director, Advisory Council on Historic
Preservation, 1100 Pennsylvania
Avenue, NW., #809, Washington, DC
2004.

Dated: May 11, 2005.
John M. Fowler
Executive Director.
[FR Doc. 05-9770 Filed 5-16—05; 8:45 am]
BILLING CODE 4310-10-M

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

May 11, 2005.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the

Paperwork Reduction Act of 1995, Pub.
L. 104-13. Comments regarding (a)
Whether the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology should be
addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395—-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DG 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Agricultural Research Service

Title: Food Stamp Nutrition
Connection Recipe Submission and
Review Form.

OMB Control Number: 0518—-NEW.

Summary of Collection: The National
Agricultural Library’s Food Stamp
Nutrition Connection (FSNC) http://
www.nal.usda.gov/foodstamp/ resource
system has developed an on-line recipe
database, the Recipe Finder, as an added
feature to the FSNC Web site to be
launched in the fiscal year 2005. The
purpose of the recipe data base is to
provide our target audience, Food
Stamp Program nutrition educators,
with low-cost, easy to prepare, healthy
recipes for classes and demonstrations
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with Food Stamp Program participants.
We rely on these same educators to
submit their best recipes to us for
review, analysis and posting in the
database. Data collected using the
“FSNC Recipe Review Form” will help
identify the success or value of the
nutrition education and budgeting tool
with Food Stamp Program participants.

Need and Use of the Information:
Food Stamp Program nutrition
educators have the opportunity to
submit recipes on-line saving the
authors time while providing a fast and
accurate vehicle in which to
communicate with the authors. At the
same time, submitted recipes will be
reviewed for the purposes of ensuring
that only high quality information
remains in the database. The
information will be collected
electronically. If this collection was not
conducted, it would inhibit the ability
of the target audience to participate in
a valuable resource that will assist them
and in turn the Food Stamp Program
participant.

Description of Respondents: Not-for
Profit Institutions; Business or other for-
profit; Federal Government, and State,
local or tribal government.

Number of Respondents: 150.

Frequency of Responses: Reporting:
Annually.

Total Burden Hours: 30.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. 05-9742 Filed 5-16—-05; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE
Forest Service

Siskiyou County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Siskiyou County
Resource Advisory Committee will meet
in Yreka, California, May 16, 2005. The
meeting will include routine business, a
discussion of larger scale projects, and
the recommendation for implementation
of submitted project proposals.

DATES: The meeting will be held May
16, 2005, from 4 p.m. until 7 p.m.
ADDRESSES: The meeting will be held at
the Yreka High School Library, Preece
Way, Yreka, California.

FOR FURTHER INFORMATION CONTACT: Bob
Talley, RAC Coordinator, Klamath
National Forest, (530) 841—4423 or
electronically at rtalley@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. Public
comment opportunity will be provided
and individuals will have the
opportunity to address the Committee at
that time.

Dated: May 6, 2005.
Michael P. Lee,
Deputy Forest Supervisor.
[FR Doc. 05-9454 Filed 5—16—05; 8:45 am)]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Mendocino Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Mendocino County
Resource Advisory Committee will meet
May 20, 2005, (RAC) in Covelo,
California. Agenda items to be covered
include: (1) Approval of minutes, (2)
Public Comment, (3) Sub-committees (4)
Discussion—items of interest (5) Next
agenda and meeting date.

DATES: The meeting will be held on May
20, 2005, from 9:30 a.m., until day trip
is completed.

ADDRESSES: The meeting will be held on
the Mendocino National Forest. We will
travel the M1 Road for the day looking
at various proposed projects along the
way.

FOR FURTHER INFORMATION CONTACT:
Roberta Hurt, Committee Coordinator,
USDA, Mendocino National Forest,
Covelo Ranger District, 78150 Covelo
Road, Covelo CA 95428 (707) 983—8503;
e-mail rhurt@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. Persons
who wish to bring matters to the
attention of the Committee may file
written statements with the Committee
staff by May 15, 2005. Public comment
will have the opportunity to address the
committee at the meeting.

Dated: May 6, 2005.
Blaine Baker,
Designated Federal Official.
[FR Doc. 05-9743 Filed 5-16—05; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE
Office of the Secretary

Strengthening America’s Communities
Advisory Committee

AGENCY: Office of the Secretary,
Department of Commerce.

ACTION: Notice of open meetings.

SUMMARY: The Strengthening America’s
Communities Advisory Committee (the
“Committee”’) will convene public
meetings on (i) Wednesday, June 1, 2005
to receive public comments on issues
germane to the Committee’s work and
(ii) Thursday, June 2, 2005 to continue
discussions on its high-level
examination of key policy issues
pertaining to the President’s
Strengthening America’s Communities
Initiative (the “Initiative”).

DATES: Wednesday, June 1, 2005,
beginning at 3 p.m. (EDT); and
Thursday, June 2, 2005, beginning at
8:30 a.m. (EDT).

ADDRESSES: The meetings will take
place at the Harborview Center, 300
Cleveland Street, Clearwater, Florida
33755.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert E. Olson, Designated Federal
Officer of the Committee, Economic
Development Administration,
Department of Commerce, Room 7015,
1401 Constitution Avenue, NW.,
Washington, DC 20230; telephone (202)
482-4495; facsimile (202) 482—2838; e-
mail: saci@eda.doc.gov. Please note that
any correspondence sent by regular mail
may be substantially delayed or
suspended in delivery, since all regular
mail sent to the Department of
Commerce (the “Department”) is subject
to extensive security screening. For
information about the Initiative, please
visit the Department’s Web site at
http://www.commerce.gov/SACI/
index.htm.

SUPPLEMENTARY INFORMATION: The
meeting will be open to the public and
seating will be available, but may be
limited. Reservations are not accepted.
Requests for sign language
interpretation and other auxiliary aids
must be transmitted by facsimile or e-
mail to the contact person listed above
no later than May 25, 2005.

The prospective agendas for the
Committee meetings are as follows: June
1, 2005: Public Comment Period; and
General Discussion of Committee
Business; June 2, 2005: Call to Order;
Opening Remarks; and Review and
Discussion of Key Committee Issues.

Members of the public will have the
opportunity to present oral comments to
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the Committee on June 1, 2005. The
Committee values most those public
comments that bear upon issues under
direct examination by the Committee,
rather than issues unrelated to the
Committee’s current scope of
discussion. Members of the public may
also submit written statements to the
contact person listed above at any time
before or after the meeting. However, to
facilitate distribution of written
statements to Committee members, the
Committee suggests that written
statements be submitted to the
Designated Federal Officer listed above
by facsimile or e-mail no later than May
25, 2005.

The above agendas are subject to
change. More detailed agendas
(including details on the public
comment portion of the meeting) will be
posted on the Department’s Web site at
http://www.commerce.gov/SACI/
index.htm, and a final agenda will be
made available to the public prior to the
Committee meetings.

Dated: May 11, 2005.
David Bearden,

Deputy Assistant Secretary of Commerce for
Economic Development.

[FR Doc. 05-9759 Filed 5—16—05; 8:45 am]
BILLING CODE 3510-24-P

DEPARTMENT OF COMMERCE

International Trade Administration
(A-351-832)

Notice of Final Results of Antidumping
Duty Administrative Review: Carbon
and Certain Alloy Steel Wire Rod from
Brazil

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On November 8, 2004, the
Department of Commerce (the
Department) published the preliminary
results of its first administrative review
of the antidumping duty order on
carbon and certain alloy steel wire rod
from Brazil. The review covers one
producer of the subject merchandise.
The period of review (POR) is April 15,
2002, through September 30, 2003.
Based on our analysis of comments
received, these final results do not differ
from the preliminary results. The final
results are listed below in the Final
Results of Review section.

EFFECTIVE DATE: May 17, 2005.

FOR FURTHER INFORMATION CONTACT:
Constance Handley or David Neubacher,
at (202) 482—0631 or (202) 482-5823,
respectively; AD/CVD Operations,
Office 1, Import Administration,

International Trade Administration,
U.S. Department of Commerce, 14th
Street & Constitution Avenue, NW,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:

Background

On November 8, 2004, the Department
published in the Federal Register the
preliminary results of the first
administrative review of the
antidumping duty order on carbon and
certain alloy steel wire rod from Brazil.
See Notice of Preliminary Results of
Antidumping Duty Administrative
Review: Carbon and Certain Steel Alloy
Steel Wire from Brazil, 69 FR 64716
(November 8, 2004) (Preliminary
Results)

We invited parties to comment on the
Preliminary Results. On January 5, 2005,
we received case briefs from the
respondent, Companhia Sidertrgica
Belgo Mineira, Belgo Mineira Participag
o Industria e Comércio S.A. and BMP
Sidertrgica S.A. (collectively, Belgo),
Belgo’s affiliate,! and the petitioners,
Gerdau Ameristeel US Inc., Georgetown
Steel Company, Keystone Consolidated
Industries, Inc., and North Star Steel
Texas, Inc.2 The respondent and
petitioners submitted rebuttal briefs on
January 12, 2005. A public hearing was
requested, with parties agreeing to limit
it to issues raised on the scope inquiry
that was initiated in conjunction with
this administrative review.

Scope Issues

On October 27, 2004, the Department
issued its preliminary ruling concerning
the exclusion of grade 1080 tire cord
quality wire rod and tire bead quality
tire wire rod (1080 TCBQWR). See
Memorandum from Jesse Cortes,
Analyst to Jeffery May, Deputy Assistant
Secretary, Re: Carbon and Certain Alloy
Steel Wire Rod from Brazil: Preliminary
Scope Ruling on Grade 1080 Tire Cord
Quality Wire Rod and Tire Bead Quality
Wire Rod (October 27, 2004). We
received case briefs from Belgo and
Bakaert, and the petitioners submitted
rebuttal comments.

As mentioned above, a public hearing
was held on the scope inquiry on
January 28, 2005. On May 9, 2005, the
Department issued its final ruling on the
scope inquiry. See Memorandum from

1Bekaert Corporation (Bekaert U.S.) and N.V.

Bekaert S.A. (N.V. Bakaert) (collectively,
“Bekaert").

2 Since the review was initiated, Georgetown
Steel Company was purchased by International
Steel Group and is now known as ISG Georgetown.
As of November 1, 2004, Gerdau Ameristeel
completed its purchase of the assets of North Star
Steel, and that facility is now part of Gerdau
Ameristeel.

David Neubacher, Analyst to Barbara E.
Tillman, Acting Deputy Assistant
Secretary, Re: Carbon and Certain Alloy
Steel Wire Rod from Brazil: Final Scope
Ruling on Grade 1080 Tire Cord Quality
Wire Rod and Tire Bead Quality Wire
Rod (Final Scope Ruling) (May 9, 2005),
which is on file in the Central Records
Unit in Room B—099 of the main
Commerce building. For the final ruling,
we have continued to hold that for
entries prior to July 24, 2003, 1080
TCBQWR with inclusions greater than
20 microns measured in any direction,
is excluded from the order

Scope of the Order

Effective July 24, 2003, in accordance
with the Department’s Notice of Final
Result of Changed Circumstances
Review of the Antidumping Duty and
Countervailing Duty Orders, and Intent
to Revoke Orders in Part, 68 FR 64079
(November 12, 2003), the scope of this
order was amended. Therefore, for
purposes of this review, there were
separate scopes in effect. These scopes
are set forth below.

Scope of Order from April 15, 2002,
through July 23, 2003

The merchandise subject to this order
is certain hot-rolled products of carbon
steel and alloy steel, in coils, of
approximately round cross section, 5.00
mm or more, but less than 19.00 mm, in
solid cross-sectional diameter.

Specifically excluded are steel
products possessing the above-noted
physical characteristics and meeting the
Harmonized Tariff Schedule of the
United States (HTSUS) definitions for
(a) stainless steel; (b) tool steel; (c) high
nickel steel; (d) ball bearing steel; and
(e) concrete reinforcing bars and rods.
Also excluded are (f) free machining
steel products (i.e., products that
contain by weight one or more of the
following elements: 0.03 percent or
more of lead, 0.05 percent or more of
bismuth, 0.08 percent or more of sulfur,
more than 0.04 percent of phosphorus,
more than 0.05 percent of selenium, or
more than 0.01 percent of tellurium).

Also excluded from the scope are
1080 grade tire cord quality wire rod
and 1080 grade tire bead quality wire
rod. This grade 1080 tire cord quality
rod is defined as: (i) grade 1080 tire cord
quality wire rod measuring 5.0 mm or
more but not more than 6.0 mm in
cross-sectional diameter; (ii) with an
average partial decarburization of no
more than 70 microns in depth
(maximum individual 200 microns); (iii)
having no inclusions greater than 20
microns; (iv) having a carbon
segregation per heat average of 3.0 or
better using European Method NFA 04—
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114; (v) having a surface quality with no
surface defects of a length greater than
0.15 mm; (vi) capable of being drawn to
a diameter of 0.30 mm or less with 3 or
fewer breaks per ton, and (vii)
containing by weight the following
elements in the proportions shown: (1)
0.78 percent or more of carbon, (2) less
than 0.01 percent of aluminum, (3)
0.040 percent or less, in the aggregate,
of phosphorus and sulfur, (4) 0.006
percent or less of nitrogen, and (5) not
more than 0.15 percent, in the aggregate,
of copper, nickel and chromium.

This grade 1080 tire bead quality rod
is defined as: (i) grade 1080 tire bead
quality wire rod measuring 5.5 mm or
more but not more than 7.0 mm in
cross-sectional diameter; (ii) with an
average partial decarburization of no
more than 70 microns in depth
(maximum individual 200 microns); (iii)
having no inclusions greater than 20
microns; (iv) having a carbon
segregation per heat average of 3.0 or
better using European Method NFA 04—
114; (v) having a surface quality with no
surface defects of a length greater than
0.2 mm; (vi) capable of being drawn to
a diameter of 0.78 mm or larger with 0.5
or fewer breaks per ton; and (vii)
containing by weight the following
elements in the proportions shown: (1)
0.78 percent or more of carbon, (2) less
than 0.01 percent of soluble aluminum,
(3) 0.040 percent or less, in the
aggregate, of phosphorus and sulfur, (4)
0.008 percent or less of nitrogen, and (5)
either not more than 0.15 percent, in the
aggregate, of copper, nickel and
chromium (if chromium is not
specified), or not more than 0.10 percent
in the aggregate of copper and nickel
and a chromium content of 0.24 to 0.30
percent (if chromium is specified).

The designation of the products as
“tire cord quality” or ““tire bead quality”
indicates the acceptability of the
product for use in the production of tire
cord, tire bead, or wire for use in other
rubber reinforcement applications such
as hose wire. These quality designations
are presumed to indicate that these
products are being used in tire cord, tire
bead, and other rubber reinforcement
applications, and such merchandise
intended for the tire cord, tire bead, or
other rubber reinforcement applications
is not included in the scope. However,
should petitioners or other interested
parties provide a reasonable basis to
believe or suspect that there exists a
pattern of importation of such products
for other than those applications, end—
use certification for the importation of
such products may be required. Under
such circumstances, only the importers
of record would normally be required to

certify the end use of the imported
merchandise.

All products meeting the physical
description of subject merchandise that
are not specifically excluded are
included in this scope.

The products under review are
currently classifiable under subheadings
7213.91.3010, 7213.91.3015,
7213.91.3090, 7213.91.3092,
7213.91.4510, 7213.91.4590,
7213.91.6010, 7213.91.6090,
7213.99.0031, 7213.99.0038,
7213.99.0090, 7227.20.0010,
7227.20.0020, 7227.20.0090,
7227.20.0095, 7227.90.6051,
7227.90.6053, 7227.90.6058, and
7227.90.6059 of the HTSUS. Although
the HTSUS subheadings are provided
for convenience and customs purposes,
the written description of the scope of
this proceeding is dispositive.

Scope of Order from July 24, 2003,
through the POR

The merchandise subject to this order
is certain hot-rolled products of carbon
steel and alloy steel, in coils, of
approximately round cross section, 5.00
mm or more, but less than 19.00 mm, in
solid cross-sectional diameter.

Specifically excluded are steel
products possessing the above—noted
physical characteristics and meeting the
HTSUS definitions for (a) stainless steel;
(b) tool steel; c) high nickel steel; (d)
ball bearing steel; and (e) concrete
reinforcing bars and rods. Also excluded
are (f) free machining steel products
(i.e., products that contain by weight
one or more of the following elements:
0.03 percent or more of lead, 0.05
percent or more of bismuth, 0.08
percent or more of sulfur, more than
0.04 percent of phosphorus, more than
0.05 percent of selenium, or more than
0.01 percent of tellurium).

Also excluded from the scope are
1080 grade tire cord quality wire rod
and 1080 grade tire bead quality wire
rod. This grade 1080 tire cord quality
rod is defined as: (i) grade 1080 tire cord
quality wire rod measuring 5.0 mm or
more but not more than 6.0 mm in
cross-sectional diameter; (ii) with an
average partial decarburization of no
more than 70 microns in depth
(maximum individual 200 microns); (iii)
having no non—deformable inclusions
greater than 20 microns and no
deformable inclusions greater than 35
microns; (iv) having a carbon
segregation per heat average of 3.0 or
better using European Method NFA 04—
114; (v) having a surface quality with no
surface defects of a length greater than
0.15 mm; (vi) capable of being drawn to
a diameter of 0.30 mm or less with 3 or
fewer breaks per ton, and (vii)

containing by weight the following
elements in the proportions shown: (1)
0.78 percent or more of carbon, (2) less
than 0.01 percent of aluminum, (3)
0.040 percent or less, in the aggregate,
of phosphorus and sulfur, (4) 0.006
percent or less of nitrogen, and (5) not
more than 0.15 percent, in the aggregate,
of copper, nickel and chromium.

This grade 1080 tire bead quality rod
is defined as: (i) grade 1080 tire bead
quality wire rod measuring 5.5 mm or
more but not more than 7.0 mm in
cross-sectional diameter; (ii) with an
average partial decarburization of no
more than 70 microns in depth
(maximum individual 200 microns); (iii)
having no non—deformable inclusions
greater than 20 microns and no
deformable inclusions greater than 35
microns; (iv) having a carbon
segregation per heat average of 3.0 or
better using European Method NFA 04—
114; (v) having a surface quality with no
surface defects of a length greater than
0.2 mm; (vi) capable of being drawn to
a diameter of 0.78 mm or larger with 0.5
or fewer breaks per ton; and (vii)
containing by weight the following
elements in the proportions shown: (1)
0.78 percent or more of carbon, (2) less
than 0.01 percent of soluble aluminum,
(3) 0.040 percent or less, in the
aggregate, of phosphorus and sulfur, (4)
0.008 percent or less of nitrogen, and (5)
either not more than 0.15 percent, in the
aggregate, of copper, nickel and
chromium (if chromium is not
specified), or not more than 0.10 percent
in the aggregate of copper and nickel
and a chromium content of 0.24 to 0.30
percent (if chromium is specified).

For purposes of the grade 1080 tire
cord quality wire rod and the grade
1080 tire bead quality wire rod, an
inclusion will be considered to be
deformable if its ratio of length
(measured along the axis - that is, the
direction of rolling - of the rod) over
thickness (measured on the same
inclusion in a direction perpendicular
to the axis of the rod) is equal to or
greater than three. The size of an
inclusion for purposes of the 20 microns
and 35 microns limitations is the
measurement of the largest dimension
observed on a longitudinal section
measured in a direction perpendicular
to the axis of the rod. This measurement
methodology applies only to inclusions
on certain grade 1080 tire cord quality
wire rod and certain grade 1080 tire
bead quality wire rod that are entered,
or withdrawn from warehouse, for
consumption on or after July 24, 2003.

The designation of the products as
“tire cord quality” or “tire bead quality”
indicates the acceptability of the
product for use in the production of tire
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cord, tire bead, or wire for use in other
rubber reinforcement applications such
as hose wire. These quality designations
are presumed to indicate that these
products are being used in tire cord, tire
bead, and other rubber reinforcement
applications, and such merchandise
intended for the tire cord, tire bead, or
other rubber reinforcement applications
is not included in the scope. However,
should petitioners or other interested
parties provide a reasonable basis to
believe or suspect that there exists a
pattern of importation of such products
for other than those applications, end—
use certification for the importation of
such products may be required. Under
such circumstances, only the importers
of record would normally be required to
certify the end use of the imported
merchandise.

All products meeting the physical
description of subject merchandise that
are not specifically excluded are
included in this scope.

The products under review are
currently classifiable under subheadings
7213.91.3010, 7213.91.3015,
7213.91.3090, 7213.91.3092,
7213.91.4510, 7213.91.4590,
7213.91.6010, 7213.91.6090,
7213.99.0031, 7213.99.0038,
7213.99.0090, 7227.20.0010,
7227.20.0020, 7227.20.0090,
7227.20.0095, 7227.90.6051,
7227.90.6053, 7227.90.6058, and
7227.90.6059 of the HTSUS. Although
the HTSUS subheadings are provided
for convenience and customs purposes,
the written description of the scope of
this proceeding is dispositive.3

Analysis of Comments Received

The issues raised in the case briefs by
parties to this administrative review are
addressed in the Issues and Decision
Memorandum to Joseph A. Spetrini,
Acting Assistant Secretary for Import
Administration, from Barbara E.
Tillman, Acting Deputy Assistant
Secretary (Decision Memorandum), and
the Final Scope Ruling which is hereby
adopted by this notice. A list of the
issues addressed in the Decision
Memorandum is appended to this
notice. The Decision Memorandum is on
file in the Central Records Unit in Room
B-099 of the main Commerce building,
and can also be accessed directly on the
Web at www.ia.ita.doc.gov/frn. The
paper copy and electronic version of the
Decision Memorandum are identical in
content.

3Effective January 1, 2004, U.S. Customs and
Border Protection (CBP) reclassified certain HTSUS
numbers related to the subject merchandise. See
http://hotdocs.usitc.gov/tariff chapters current/
toc.html.

Changes Since the Preliminary Results

No changes have been made since the
Preliminary Results. Our decisions
regarding issues raised in the case briefs
are discussed in detail in the Decision
Memorandum and the Final Scope
Ruling.

Final Results of Review

As aresult of our review, we
determine that the following weighted—
average margin exists for the period of
April 15, 2002, through September 30,
2003:

Weighted—Average

Producer Margin (Percentage)

Companhia
Siderurgica Belgo
Mineira,.

Belgo Mineira
Participaco
Industria e
Comeércio S.A..

and BMP

Siderurgica S.A. 98.69

Assessment

The Department will determine, and
CBP shall assess, antidumping duties on
all appropriate entries, pursuant to 19
CFR 351.212(b). The Department
calculated importer—specific duty
assessment rates on the basis of the ratio
of the total amount of antidumping
duties calculated for the examined sales
to the total entered value of the
examined sales for that importer. Where
the assessment rate is above de minimis,
we will instruct CBP to assess duties on
all entries of subject merchandise by
that importer. The Department will
issue appropriate assessment
instructions directly to CBP within 15
days of publication of these final results
of review.

Cash Deposits

Furthermore, the following deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of carbon and certain alloy steel wire
rod from Brazil entered, or withdrawn
from warehouse, for consumption on or
after the publication date of these final
results, as provided by section 751(a) of
the Tariff Act of 1930, as amended (the
Act): (1) for companies covered by this
review, the cash deposit rate will be the
rate listed above; (2) for merchandise
exported by producers or exporters not
covered in this review but covered in
the investigation, the cash deposit rate
will continue to be the co