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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM—-49-AD; Amendment
39-14081; AD 2005-10-04]

RIN 2120-AA64
Airworthiness Directives; Airbus Model
A319, A320, and A321 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A319, A320, and A321 series airplanes.
This AD requires repetitive inspections
of the left- and right-side main landing
gear (MLG) side-stay cuff lugs and
down-lock spring attachments for
evidence of cracked or fractured side-
stay cuff lugs or down-lock spring

attachments, and repair if necessary.
This AD also provides for optional
terminating action for the repetitive
inspections. This action is necessary to
prevent failure of the MLG side-stay cuff
lugs or down-lock spring attachments,
which could result in improper down-
lock of the MLG during a freefall
extension, and possible collapse of the
MLG. This action is intended to address
the identified unsafe condition.

DATES: Effective June 15, 2005.

The incorporation by reference of a
certain publication listed in the
regulations is approved by the Director
of the Federal Register as of June 15,
2005.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2141;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to

include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A319, A320, and A321 series
airplanes was published in the Federal
Register on October 15, 2003 (68 FR
59347). That action proposed to require
repetitive inspections of the left- and
right-side main landing gear (MLG) side-
stay cuff lugs and down-lock spring
attachments for evidence of cracked or
fractured side-stay cuff lugs or down-
lock spring attachments, and repair if
necessary. That action also provided for
optional terminating action for the
repetitive inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support of the Proposed AD

Several commenters, including the
airplane manufacturer, support the
intent of the proposed AD.

Request To Reference Revised Service
Information

Several commenters note that Airbus
has revised the service information cited
in the proposed AD. The commenters
suggest that the proposed AD be
changed to reference the revised service
information, as identified in the
following table.

TABLE—REVISED SERVICE INFORMATION/SERVICE INFORMATION CITED IN PROPOSED AD

Referenced in the
) . L L L _ I o following para-
Revised Airbus service information Cited in the proposed AD as For accomplishing the graph(s) of the pro-
posed AD—

Airbus A319/A320/A321 Maintenance | Airbus A318/A319/A320/A321 Mainte- | Alternative to the inspection require- | (d).

Planning Document, Revision 26a, nance Planning Document, Revision ments in paragraph (a) of the pro-

dated July 31, 2003. 25, dated October 2001. posed AD.
A320-32-1223, Revision 01, dated | A320-32-1223, dated March 5, 2001 Optional terminating action .................. (e).

June 11, 2002.
A320-32A1224, Revision 01, dated | A320-32A1224, dated January 18, | Inspection and part replacement ......... (a) and (c).

June 11, 2002. 2001.

We agree that this AD should
reference the revised Airbus service
information. We have reviewed the
revised service information and
determined that the majority of changes
are editorial. Revision 01 of Service
Bulletin A320-32A1224 includes the

compliance times mandated in French
airworthiness directive 2002—-075(B),
dated January 23, 2002. Instead of
referring operators to Chapter 32—11-19
of the Airbus A319/A320/A321 Aircraft
Maintenance Manual, Revision 01
includes Figure 1, which shows the

inspection areas for the side-stay cuffs
and links. We have revised paragraphs
(a) and (c) of this AD to reference Airbus
Service Bulletin A320-32A1224,
Revision 01, dated June 11, 2002, and
removed the citation for the original
issue of that service bulletin. We have
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also included a new paragraph (d) in
this AD to give credit for inspections
and part replacements accomplished
before the effective date of this AD, in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin
A320-32A1224, dated January 18, 2001,
and changed the designations of the
subsequent paragraphs.

We have revised paragraph (e) of this
AD (paragraph (d) of the proposed AD)
to include Revision 26a, dated July 31,
2003, of the Airbus A318/A319/A320/
A321 Maintenance Planning Document
(MPD). In addition, we have revised the
description of task number 321119-01—
1 to reflect the description as changed
in Revision 26a of the MPD.

In addition, we have revised
paragraph (f) of this AD (paragraph (e)
of the proposed AD) to include the
citation for Service Bulletin A320-32—
1223, Revision 01, dated June 11, 2002,
as an additional source of service
information for accomplishing the
optional terminating action.

Request To Change Type of Inspection

Two commenters note that paragraph
(a) of the proposed AD specifies that
operators should do a detailed
inspection for cracked or fractured lugs.
The commenters point out that the
parallel French airworthiness directive,
2002-075(B), dated January 23, 2002;
Airbus Service Bulletin A320-32A1224,
Revision 01; and task number 321119—
01-1, “Mechanism Visual Check of
Main Landing Gear Downlocking
Springs and Side-stay Center Joint Links
and Cuff,” of the Airbus A318/A319/
A320/A321 MPD; recommend a visual
check to ensure the lugs are not
ruptured. The commenters suggest that
the inspection terminology in the
proposed AD be changed from “detailed
inspection” to “visual check” in order
to harmonize with the Airbus service
information. One commenter states that
the intent of the action is to look for
obvious damage; therefore, visual check
is more appropriate verbiage than
detailed inspection.

We agree with the intent of the
commenters’ requests and have revised
paragraph (a) of this AD to reference a
“general visual inspection” instead of a
“detailed inspection.” We also revised
Note 1 of this AD to provide the
definition of a general visual inspection.
When included in an AD, the term
“check” means something other than a
cursory inspection of an item, and the
requirements of this AD do not warrant
the use of that term.

Request To Revise Compliance Time

One commenter requests that the
compliance times in paragraph (a) of the

proposed AD be changed from flight
hours to flight cycles. Specifically, the
commenter requests that paragraph
(a)(1) of the proposed AD be changed
from “Within 60 months from the first
entry into service of the MLG, or before
the accumulation of 9,000 total flight
hours on the MLG, whichever occurs
first” to “Within 60 months from the
first entry into service of the MLG, or
before 7,200 total flight cycles on the
MLG, whichever occurs first.”” The
commenter also requests that the
compliance time in paragraph (a)(2) of
the proposed AD be changed from
“Within 500 flight hours on the MLG
after the effective date of this AD” to
“Within 500 flight cycles on the MLG
after the effective date of this AD.” The
commenter states that it tracks MLG
side-stays by flight cycles, in accordance
with its approved maintenance program,
and that changing the initial inspection
to flight cycles would allow the
inspection to be incorporated within a
scheduled maintenance check. The
commenter did not provide any
information regarding how it converted
9,000 total flight hours to 7,200 total
flight cycles, or how it converted 500
flight hours to 500 flight cycles.

We agree with the intent of the
commenter’s request, but we do not
agree to revise the compliance times in
paragraphs (a)(1) and (a)(2) of this AD
from flight hours to flight cycles. We do
not have any technical justification for
making the requested changes. When
determining the compliance time for
this AD, we considered the compliance
time specified in the parallel French
airworthiness directive, the airplane
manufacturer’s recommendation, and
the average utilization of the affected
fleet. According to the provisions of
paragraph (g) of this AD, anyone may
submit a request to adjust the
compliance time if the request includes
data that justify that a different
compliance time would provide an
acceptable level of safety. We have not
changed this AD regarding this issue.

Explanation of Change to This AD

Paragraphs (b), (c), and (e) of this AD
have been revised to change the
repetitive inspection intervals from 500
flight cycles to 500 flight hours.
Although the French airworthiness
directive, the Airbus service
information, and the compliance times
in paragraph (a) of this AD state
compliance times in flight hours, we
inadvertently stated the repetitive
inspection intervals in flight cycles
instead of flight hours.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We have determined that these changes
will neither increase the economic
burden on any operator nor increase the
scope of the AD.

Cost Impact

We estimate that 367 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 2 work hours
per airplane to accomplish the required
actions, and that the average labor rate
is $65 per work hour. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be $130
per airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
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or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2005-10-04 Airbus: Amendment 39-14081.
Docket 2002—-NM—49-AD.

Applicability: Airbus Model A319, A320,
and A321 series airplanes; certificated in any
category; except those airplanes on which
Airbus Modification 30648 has been
installed.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the MLG side-stay
cuff lugs or down-lock spring attachments,
which could result in improper down-lock of
the MLG during a freefall extension, and
possible collapse of the MLG, accomplish the
following:

Inspection

(a) Do a general visual inspection of the
left- and right-side main landing gear (MLG)
side-stay cuff lugs and down-lock spring
attachments to detect failures (cracked or
fractured lugs), in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-32A1224, Revision 01,

dated June 11, 2002, at the later of the times
specified in paragraphs (a)(1) and (a)(2) of
this AD.

(1) Within 60 months from the first entry
into service of the MLG, or before the
accumulation of 9,000 total flight hours on
the MLG, whichever occurs first.

(2) Within 500 flight hours on the MLG
after the effective date of this AD.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

(b) If, during any inspection required by
paragraph (a) of this AD, no crack or fracture
is detected: Repeat the inspection required by
paragraph (a) of this AD thereafter at
intervals not to exceed 500 flight hours until
the actions specified in paragraph (f) of this
AD are accomplished.

(c) If, during any inspection required by
paragraph (a) of this AD, any crack or fracture
is detected: Before further flight, replace any
discrepant part with a new part of the same
type in accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
32A1224, Revision 01, dated June 11, 2002.
Repeat the inspection required by paragraph
(a) of this AD thereafter at intervals not to
exceed 500 flight hours until the actions
specified in paragraph (f) of this AD are
accomplished.

Actions Accomplished Previously per
Earlier Revision of the Service Bulletin

(d) Inspections and part replacements
accomplished before the effective date of this
AD in accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
32A1224, dated January 18, 2001, are
considered acceptable for compliance with
the requirements of paragraphs (a), (b), and
(c) of this AD.

Actions Accomplished per the Maintenance
Planning Document

(e) Compliance with task number 321119-
01-1, “Mechanism Visual Check of Main
Landing Gear Downlocking Springs and Side-
stay Center Joint Links and Cuff,” in Revision
25, dated October 2001; or Revision 26a,
dated July 31, 2003; of the Airbus A318/
A319/A320/A321 Maintenance Planning
Document; is considered acceptable for
compliance with the inspection requirements
of paragraph (a) of this AD. Operators should
note that this task requires repetitive
inspections at 8-day intervals, instead of
intervals not to exceed 500 flight hours.

Optional Terminating Action

(f) Replacement of the MLG side-stay lugs
and links on the left and right sides of the
airplane, with lugs and links made of new,

improved material, in accordance with
Airbus Service Bulletin A320-32-1223,
dated March 5, 2001; or Revision 01, dated
June 11, 2002; terminates the repetitive
inspections required by paragraphs (b) and
(c) of this AD.

Alternative Methods of Compliance

(g) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(h) Unless otherwise specified in this AD,
the actions must be done in accordance with
Airbus Service Bulletin A320-32A1224,
Revision 01, dated June 11, 2002. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. To get copies of this service
information, go to Airbus, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. To inspect copies of this service
information, go to the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or to the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Note 2: The subject of this AD is addressed
in French airworthiness directive 2002—
075(B), dated January 23, 2002.

Effective Date

(i) This amendment becomes effective on
June 15, 2005.

Issued in Renton, Washington, on April 29,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-9196 Filed 5—10-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20414; Directorate
Identifier 2004—-NM-116-AD; Amendment
39-14079; AD 2005-10-02]

RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Dornier Model 328-300 series airplanes.
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This AD requires installing an
additional mounting angle for the
respective de-icing pipes at rib 9 in the
leading edge area of the left- and right-
hand wings. This AD is prompted by
chafed de-icing lines in the wing
leading edge area. We are issuing this
AD to prevent chafing of the de-icing
lines, which could result in a reduction
in functionality of the anti-ice system,
and possibly reduced controllability and
performance of the airplane in icing
conditions.

DATES: This AD becomes effective June
15, 2005.

The incorporation by reference of a
certain publication listed in the AD is
approved by the Director of the Federal
Register as of June 15, 2005.
ADDRESSES: For service information
identified in this AD, contact AvCraft
Aerospace GmbH, P.O. Box 1103, D—
82230 Wessling, Germany.

Docket: The AD docket contains the
proposed AD, comments, and any final

disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW., room P1.-401,
Washington, DC. This docket number is
FAA-2005-21404; the directorate
identifier for this docket is 2004—-NM—
116—AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for all Dornier Model 328-300

ESTIMATED COSTS

series airplanes. That action, published
in the Federal Register on February 22,
2005 (70 FR 8547), proposed to require
installing an additional mounting angle
for the respective de-icing pipes at rib

9 in the leading edge area of the left- and
right-hand wings.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this AD.

Number
Average
) Work Cost per  of U.S.-
Action hours Iakécr)m:htre Parts airplane  registered Fleet cost
P airplanes
INSTAIIALION ..o e e 8 $65 $252 $772 49 $37,828

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the National Government and the States,

or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-10-02 Fairchild Dornier GMBH
(Formerly Dornier Luftfahrt GmbH):
Amendment 39-14079. Docket No.
FAA—-2005—-20414; Directorate Identifier
2004-NM-116-AD.

Effective Date

(a) This AD becomes effective June 15,
2005.
Affected ADs

(b) None.
Applicability

(c) This AD applies to all Dornier Model
328-300 series airplanes, certificated in any
category.
Unsafe Condition

(d) This AD was prompted by chafed de-
icing lines in the wing leading edge area. We
are issuing this AD to prevent chafing of the
de-icing lines, which could result in a
reduction in functionality of the anti-ice
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system, and possibly reduced controllability
and performance of the airplane in icing
conditions.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Installation

(f) Within 90 days after the effective date
of this AD, install an additional mounting
angle at rib 9 in the leading edge area of the
left- and right-hand wings in accordance with
the Accomplishment Instructions of Dornier
Service Bulletin SB-328]-30-190, dated July
16, 2003.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, has the authority to approve
AMOGC:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Related Information

(h) German airworthiness directive D—
2004-049, dated February 1, 2004, also
addresses the subject of this AD.

Material Incorporated by Reference

(i) You must use Dornier Service Bulletin
SB-328J-30-190, dated July 16, 2003, to
perform the actions that are required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approves the
incorporation by reference of this document
in accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. To get copies of the service
information, contact AvCraft Aerospace
GmbH, P.O. Box 1103, D-82230 Wessling,
Germany. To view the AD docket, go to the
Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street SW., room PL—401, Nassif Building,
Washington, DC. To review copies of the
service information, contact the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on April 29,
2005.
Ali Bahrami,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 05-9197 Filed 5—10-05; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20081; Directorate
Identifier 2004—NM-132-AD; Amendment
39-14080; AD 2005-10-03]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 777-200 and 777-300 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 777-200 and —300 series
airplanes. This AD requires
modification of the operational program
software (OPS) of the air data inertial
reference unit (ADIRU). This AD is
prompted by a report of the display of
erroneous heading information to the
pilot due to a defect in the OPS of the
ADIRU. We are issuing this AD to
prevent the display of erroneous
heading information to the pilot, which
could result in loss of the main sources
of attitude data, consequent high pilot
workload, and subsequent deviation
from the intended flight path.

DATES: This AD becomes effective June
15, 2005.

The incorporation by reference of
certain publications listed in the AD is
approved by the Director of the Federal
Register as of June 15, 2005.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.
Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW., room PL—401,
Washington, DC. This docket number is
FAA-2005-20081; the directorate
identifier for this docket is 2004—-NM—
132-AD.
FOR FURTHER INFORMATION CONTACT: Paul
Feider, Aerospace Engineer, Systems
and Equipment Branch, ANM-1308S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,

Washington 98055-4056; telephone
(425) 917-6467; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for certain Boeing Model 777—
200 and —-300 series airplanes. That
action, published in the Federal
Register on January 19, 2005 (70 FR
2980), proposed to require modification
of the operational program software
(OPS) of the air data inertial reference
unit (ADIRU).

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been submitted on the proposed AD.

Support for the Proposed AD

One commenter supports the
proposed AD and states that it is
appropriate because it will prevent
future occurrences of erroneous heading
information being presented to the pilot.
Another commenter states that it
understands the need for the
modification to the affected OPS of the
ADIRU and does not have any objection
to the proposed AD. The second
commenter adds that the modification
was accomplished on all its Model 777
series airplanes in calendar year 2002.

Request To Add New Service
Information

Two commenters ask that Boeing
Service Bulletin 777-34-0094, dated
June 10, 2004, be added to the proposed
AD as an additional source of service
information for accomplishing the
modification of the OPS of the ADIRU.

One commenter, the airplane
manufacturer, states that the new
service bulletin provides procedures for
installation of a newer version of the
OPS of the ADIRU, which contains the
fix required by the proposed AD. The
commenter suggests adding the new
service bulletin to paragraph (f) of the
proposed AD as an option for
accomplishing the modification in the
proposed AD, instead of using the
service bulletin currently referenced.

Another commenter states that it is
concerned about any wording in the
proposed AD that may affect and impact
any future installations of new OPS of
the ADIRU. The commenter adds that it
is imperative that the proposed AD
address this issue as Boeing has already
released a new service bulletin. The
commenter notes that the new service
bulletin contains information for
updating the existing software with an
adjusted Mach function; the proposed
AD would mandate installation of
previous OPS of the ADIRU per Boeing
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Service Bulletin 777-34A0082, Revision
1, dated December 19, 2002. The
commenter has already incorporated the
installation of OPS of the ADIRU per the
mandated bulletin, and has also
incorporated the installation of OPS of
the ADIRU per Service Bulletin 777-34—
0094. The commenter is concerned that
an Alternative Method of Compliance
(AMOC) may now be required for any
operator that has incorporated or will
incorporate software upgrades in the
future.

We agree with the intent of the
commenters’ requests to reference
Boeing Service Bulletin 777-34—0094,
we have reviewed the service bulletin
and we determined that it addresses the
unsafe condition appropriately.
Therefore, we have changed paragraph
(f) of this final rule to include that
service bulletin as an additional
appropriate source of service
information for accomplishing the
modification. However, regarding future
upgrades of the OPS of the ADIRU per
the issuance of future service
information; we cannot accept as-yet
unpublished service documents for
compliance with the requirements of an
AD. Referring to an unavailable service
bulletin in an AD to allow operators to
use later revisions of the referenced
documents (issued after publication of
the AD) violates Office of the Federal
Register regulations for approving
materials that are incorporated by
reference. However, under the
provisions of paragraph (g) of this AD,
affected operators may request approval
to use a later revision of the referenced
service bulletin as an AMOC.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
with the change described previously.
This change will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

There are about 409 airplanes of the
affected design in the worldwide fleet.
This AD affects about 130 airplanes of
U.S. registry. The actions take about 1
work hour per airplane, at an average
labor rate of $65 per work hour.
Required parts are free of charge. Based
on these figures, the estimated cost of
the AD for U.S. operators is $8,450, or
$65 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue

rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the National Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-10-03 Boeing: Amendment 39-14080.
Docket No. FAA—-2005-20081;
Directorate Identifier 2004-NM-132—-AD.

Effective Date

(a) This AD becomes effective June 15,
2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 777—
200 and —-300 series airplanes, certificated in
any category; as listed in Boeing Service

Bulletin 777-34A0082, Revision 1, dated
December 19, 2002.

Unsafe Condition

(d) This AD was prompted by a report of
the display of erroneous heading information
to the pilot due to a defect in the operational
program software (OPS) of the air data
inertial reference unit (ADIRU). The Federal
Aviation Administration is issuing this AD to
prevent the display of erroneous heading
information to the pilot, which could result
in loss of the main sources of attitude data,
consequent high pilot workload, and
subsequent deviation from the intended
flight path.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 6 months after the effective date
of this AD: Modify the OPS of the ADIRU by
doing the applicable actions specified in the
Accomplishment Instructions of Boeing
Service Bulletin 777-34A0082, Revision 1,
dated December 19, 2002, or Boeing Service
Bulletin 777-34-0094, dated June 10, 2004.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Material Incorporated by Reference

(h) You must use Boeing Service Bulletin
777-34A0082, Revision 1, dated December
19, 2002; or Boeing Service Bulletin 777-34—
0094, dated June 10, 2004; to perform the
actions that are required by this AD, unless
the AD specifies otherwise. The Director of
the Federal Register approves the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. To get copies of
the service information, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207. To view the
AD docket, go to the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street, SW., room PL—401,
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Nassif Building, Washington, DC. To review
copies of the service information, go to the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on April 29,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-9198 Filed 5—-10-05; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 150
RIN 3038—-AC24

Revision of Federal Speculative
Position Limits

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (Commission) is
amending Commission regulation 150.2
to increase the speculative position
limit levels for all single-month and all-
months-combined positions subject to
such limits. In addition, the
Commission is making other clarifying
amendments concerning the aggregation
of positions when a Designated Contract
Market (DCM) trades two or more
contracts with substantially identical
terms, and is deleting several obsolete
provisions in part 150 that relate to
contracts that are no longer listed for
trading or to DCMs that no longer exist.
DATES: Effective June 10, 2005.

FOR FURTHER INFORMATION CONTACT:
Clarence Sanders, Attorney, Division of
Market Oversight, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581, telephone (202)
418-5068, facsimile number (202) 418—

5507, electronic mail csanders@cftc.gov;

or Martin Murray, Economist, Division
of Market Oversight, telephone (202)
418-5276, facsimile number (202) 418—
5507, electronic mail
mmurray@cftc.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On March 15, 2005 (70 FR 12621), the
Commission published proposed
amendments to Commission regulation
150.2 to increase the speculative

position limit levels for single-month
and all-months-combined positions for
CBT Corn, Oats, Soybeans, Wheat,
Soybean Oil, and Soybean Meal; MGE
Hard Red Spring Wheat; KCBT Hard
Winter Wheat, and NYBOT Cotton No.
2.1 The spot month limits for all of these
commodities would remain unchanged.
The Commission also proposed to
clarify in regulation 150.2 its practice of
aggregating traders’ positions for
purposes of ascertaining compliance
with Federal speculative position limits
when a DCM lists for trading two or
more contracts with substantially
identical terms based on the same
underlying commodity characteristics.
Finally, the Commission proposed to
delete several obsolete provisions in
part 150 that relate to contracts that are
no longer listed for trading or to DCMs
that no longer exist.2

I1. Final Rules

The Commission is adopting as final
rules without additional amendment the
revisions to the speculative position
limit levels that were set forth in the
proposed rulemaking. This action is
based upon its experience in
administering these limits and after
carefully considering the comments
received in response to the notice of
proposed rulemaking.

Thirteen comment letters were
received in response to the proposed
rulemaking, all but one of which was in
favor. Favorable comments were
submitted by representatives of
agricultural trade or producer
organizations, in particular the
American Farm Bureau Federation
(AFBF) and the National Farmers Union
(NFU) who filed a joint statement, the
National Grain Trade Council, and the
National Grain and Feed Association;
two DCMs, the Minneapolis Grain
Exchange and the Chicago Board of
Trade; and several entities representing
the views of hedge fund managers,
particularly the Managed Funds
Association, Eclipse Capital, Campbell
& Company, Rotella Capital
Management, Chesapeake Capital
Corporation, John W. Henry & Co., and

1Commission regulation 150.2 imposes three
types of position limits for each specified contract:
a spot-month limit, a single-month limit that
applies to each non-spot month, and an all-months-
combined limit.

2 Commission regulation 150.2 currently includes
Federal speculative position limits for agricultural
commodities traded on the MidAmerica
Commodity Exchange (MidAm) and for the white
wheat futures contract traded on MGE. These
provisions relating to the MidAm and the MGE
white wheat futures contract are obsolete and will
be repealed as part of this action. In addition,
reference to the New York Cotton Exchange is being
changed to NYBOT to reflect a change in corporate
organization.

Graham Capital Management. Most of
the favorable comments supported the
proposed higher limits as a desirable
interim step towards the ultimate
abolition of Federal limits, although the
AFBF and NFU supported both the
higher limits and the continued
retention of Federal limits indefinitely.
In this regard, as the Commission noted
in its proposed rulemaking, while the
Commission has determined at this time
to retain Federal speculative position
limits at the increased levels contained
herein, the Commission intends to
continue its review of its current
policies regarding the administration of
speculative position limits, including a
further evaluation of the merits of
retaining Federal speculative limits.

The American Cotton Shippers
Association (ACSA) opposed the
proposed increase in the single-month
and all-months combined limits for
cotton. In particular, ACSA noted that
the NYBOT has proposed, in
consultation with its cotton committee,
the establishment of its own, exchange-
set speculative position limits for the
cotton No. 2 futures and option
contracts. The NYBOT’s proposed limits
of 2,500 futures-equivalent contracts for
single months and 4,000 futures-
equivalent contracts for all months
combined are lower than those to be
adopted by the Commission in this
rulemaking. Accordingly, ACSA
expressed the view that the Commission
should adopt in part 150 of the
Commission’s regulations the NYBOT’s
proposed lower levels.3

The Commission has taken this view
into account but nevertheless believes
that the limit levels it has proposed for
the NYBOT cotton No. 2 futures and
option contracts under part 150 of the
Commission’s regulations are
appropriate and that no change from its
proposed rulemaking is necessary for
several reasons. First, the Commission
has applied consistent criteria in setting
Federal speculative limits for all
commodities subject to those limits, and
it believes that it should continue this
policy. Accordingly, the all-months-
combined speculative position limit
levels adopted herein, including the
limit for the cotton No. 2 futures
contract, were set according to the
Commission’s long standing and well-
established formula that takes into

3In an August 3, 2004, letter, the NYBOT
submitted for Commission approval proposed
speculative position limit rules for the cotton No.
2 futures and option contracts pursuant to Section
5¢(c)(2) of the Commodity Exchange Act, and
Commission regulation 40.4. At that time, the
NYBOT also agreed to extend the Commission’s
time to review and approve the amendments until
such time as the Commission should implement
amendments to Commission regulation 150.2.
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account open interest levels in the
underlying futures and option markets,
and the single-month levels adopted
herein for each commodity were set to
maintain the existing ratio between all-
months-combined and single-month
levels. In addition, the Commission
notes that most comments made to the
proposed rulemaking endorsed the
Commission’s approach for setting the
single-month and all-months-combined
speculative position limit levels.
Finally, the Commission notes that
DCMs may set speculative position
limits at levels lower than Commission-
specified levels, and that such lower
levels would necessarily apply to all
position holders. Thus, for the cotton
No. 2 contracts, the applicable limits
would be the lower levels that the
NYBOT proposes to adopt, consistent
with the comments expressed by the
ACSA. In this regard, it is the
Commission’s expressed policy to
review and approve, where appropriate,
all speculative position limit provisions
adopted by DCMs, and furthermore that
a violation of contract market position
limits that have been approved by the
Commission is also a violation of
section 4a(e) of the Act.4

In addition, the Commission is
making other clarifying amendments
concerning the aggregation of positions
when a Designated Contract Market
(DCM) trades two or more contracts
with substantially identical terms. No
comments were received in opposition
to this clarification.

I1I. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., requires Federal
agencies, in proposing rules, to consider
the impact of those rules on small
businesses. The Commission believes
that the rule amendments to raise
Commission speculative position limits
would only impact large traders. The
Commission has previously determined
that large traders are not small entities
for purposes of the RFA.5 Therefore, the
Acting Chairman, on behalf of the
Commission, hereby certifies, pursuant
to 5 U.S.C. 605(b), that the action taken
herein will not have a significant
economic impact on a substantial
number of small entities. The
Commission also notes in this regard
that the final rules will raise speculative
limit levels and thereby reduce the
regulatory burden on all affected
entities.

B. Paperwork Reduction Act

The final rule and its associated
information collection requirements
have been reviewed and approved by
the Office of Management and Budget
pursuant to the Paperwork Reduction
Act of 1995, 44 U.S.C. 3507(d), under
control numbers 3038—0009 and 3038—
0013. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid
control number. In the notice of

SPECULATIVE POSITION LIMITS
[In contract units]

proposed rulemaking, the Commission
estimated the paperwork burden that
would be imposed by the rules and
sought comments on the estimates. No
comments were received in response to
this request.

List of Subjects in 17 CFR Part 150

Agricultural commodities, Bona fide
hedge positions, Commodity futures,
Cotton, Grains, Position limits, Spread
exemptions.

m In consideration of the foregoing,
pursuant to the authority contained in
the Commodity Exchange Act, the
Commission hereby proposes to amend
part 150 of chapter I of title 17 of the
Code of Federal Regulations as follows:

PART 150—LIMITS ON POSITIONS

m 1. The authority citation for part 150 is
revised to read as follows:

Authority: 7 U.S.C. 6a, 6c, and 12a(5), as
amended by the Commodity Futures
Modernization Act of 2000, Appendix E of
Pub. L. 106-554, 114 Stat. 2763 (2000).

m 2. Section 150.2 is revised to read as
follows:

§150.2 Position limits.

No person may hold or control
positions, separately or in combination,
net long or net short, for the purchase
or sale of a commodity for future
delivery or, on a futures-equivalent
basis, options thereon, in excess of the
following:

Contract Spot month | Single month All months
Chicago Board of Trade
(0] (g TF=TaTo I 1V 11 T @oT ¢ o LSOO R SRR 600 13,500 22,000
(O | SO S RURTPROR 600 1,400 2,000
Soybeans and MiNi-SOYDEANS 1 ........oo it 600 6,500 10,000
Wheat and MiNi-WHheEAE T ... ..o ettt et n e aeeeees 600 5,000 6,500
510}/ o1=Y: 1o T O L TP TSP PP UPPSPOPPU 540 5,000 6,500
SOYDEAN IMEAI ...ttt e et e e e et e e et e e e e eabe e e e e aee e e e ne e e e e nbeeeaanbeeeaanreeeaneen 720 5,000 6,500
Minneapolis Grain Exchange
Hard Red SPring WREAL .........oouiiiiiaii ettt ettt ettt et st e et e e esee e bt e e naeeeneeenseanneaen 600 5,000 6,500
New York Board of Trade
(0701 1 (o] 0 I o T SO UR PR OR 300 3,500 5,000
Kansas City Board of Trade
Hard WINEr WREAL ...t ettt e e e e s e e e e e e nn e e e anneee s 600 5,000 6,500

1For purposes of compliance with these limits, positions in the regular sized and mini-sized contracts shall be aggregated.

4See Appendix B to part 38 of the Commission’s
regulations, pertaining to Acceptable Practices
under Core Principle 5 for DCMs.

547 FR 18618 (April 30, 1982).
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Issued by the Commission this 6th day of
May, 2005, in Washington, DC.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 05-9383 Filed 5-10-05; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 150
[USCG-2005-21111]
RIN 1625-AA00

Safety Zone; Gulf Gateway Deepwater
Port, Gulf of Mexico

AGENCY: Coast Guard, DHS.

ACTION: Interim rule; request for
comments.

SUMMARY: The Coast Guard is
establishing an interim safety zone
around the primary component of the
Gulf Gateway Deepwater Port, Gulf of
Mexico, and its accompanying systems.
The purpose of this safety zone is to
protect vessels and mariners from the
potential safety hazards associated with
deepwater port operations. All vessels,
with the exception of deepwater port
support vessels, are prohibited from
entering into or moving within this
safety zone.

DATES: This interim rule is effective May
11, 2005. Comments and related
material must reach the Docket
Management Facility on or before July
11, 2005.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket [USCG—2005—
21111]. Docket information can be
examined on the Department of
Transportation docket management
system Web site at http://dms.dot.gov.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call
Lieutenant Commander (LCDR) Kevin
Tone, Coast Guard Office of Operating
and Environmental Standards, at (202)
267—-0226, e-mail:
ktone@comdt.uscg.mil. If you have
questions on viewing the docket, call
Andrea M. Jenkins, Program Manager,
Docket Operations, telephone 202—-366—
0271.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All

comments received will be posted,
without change, to http://dms.dot.gov
and will include any personal
information you have provided. We
have an agreement with the Department
of Transportation (DOT) to use the
Docket Management Facility. Please see
DOT’s “Privacy Act” paragraph below.

Submitting comments: If you submit a
comment, please include your name and
address, identify the docket number for
this rulemaking (USCG-2005-21111),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. You may submit your
comments and material by electronic
means, mail, fax, or delivery to the
Docket Management Facility at the
address under ADDRESSES; but please
submit your comments and material by
only one means. If you submit them by
mail or delivery, submit them in an
unbound format, no larger than 8% by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this rule in view of them.

Viewing comments and documents:
To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://dms.dot.gov at any time and
conduct a simple search using the
docket number. You may also visit the
Docket Management Facility in room
PL—401 on the Plaza level of the Nassif
Building, 400 Seventh Street SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Privacy Act: Anyone can search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review the Department of
Transportation’s Privacy Act Statement
in the Federal Register published on
April 11, 2000 (65 FR 19477), or you
may visit http://dms.dot.gov.

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
rulemaking. Under 5 U.S.C. 553(b)(B),
the Coast Guard finds that good cause
exists for not publishing an NPRM.
Publishing an NPRM and delaying its
effective date would be contrary to the
public interest, since there is not
sufficient time to publish a proposed

rule in advance of the next transfer
operation and immediate action is
needed to protect persons and vessels
against the hazards associated with
deepwater port operations.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. While there is a 60 day public
comment period, delaying its effective
date would be contrary to public
interest since immediate action is
needed to respond to the potential
hazards posed to local marine traffic
and personnel involved in maritime
operations by deepwater port
operations.

Background and Purpose

The Gulf Gateway Deepwater Port
(DWP) is located approximately 116
miles off the Louisiana coast at West
Cameron Area, South Addition Block
603 “A”, 28°05"16” N, 093°03'07” W.
The DWP operator plans to offload
liquefied natural gas (LNG) vessels by
regasifying the LNG on board vessels.
The regasified natural gas is then
transferred through a submerged loading
turret buoy (STL), to a flexible riser
leading to a seabed pipeline to a
metering platform. From the platform
the natural gas feeds into two separate
downstream seabed pipelines to connect
with the Southeastern United States
natural gas network. In order to improve
safety and security at the port while
regasification and transfer operations
are occurring, several routing measures
have been implemented. In July 2004,
the Coast Guard forwarded a proposal to
the International Maritime Organization
(IMO) requesting the establishment of
an Area To Be Avoided (ATBA) and a
mandatory No Anchoring Area for the
Excelerate Gulf Gateway (formerly the
El Paso Energy Bridge) deepwater port.
These two routing measures will
promote safety, security, and vessel
traffic management in the vicinity of the
DWP.

The ATBA has a radius of 2 nautical
miles, is recommendatory in nature and
does not restrict vessels from transiting
the area. However vessel operators are
strongly urged to seek alternate routes
outside the ATBA and away from the
DWP. The No Anchoring Area has a
radius of one and one half nautical
miles from the STL buoy and
compliance is mandatory. It is required
to protect the anchoring system securing
the port and vessels from potential
damage by sub-surface fishing
operations (e.g., trawling). These routing
measures were adopted by IMO in
December 2004 and will be
implemented on July 1, 2005. A safety
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zone is an additional measure, intended
to augment the routing measures cited
in the previous paragraph. The safety
zone is needed to protect the deepwater
port, and other vessels and mariners
from the potential safety hazards
associated with LNG operations while
an LNG vessel is moored at the port.

Discussion of Rule

The Coast Guard is establishing an
interim safety zone 500 meters around
the Gulf Gateway Deepwater Port
described above. All unauthorized
vessels are prohibited from entering into
or moving within this safety zone.

This rule is effective upon publication
in the Federal Register.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This safety zone is encompassed
within a circle that extends out only 500
meters from the center point, and is
located approximately 116 miles off the
coast of Louisiana, so the impacts on
routine navigation are expected to be
minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit the high seas
in the vicinity of the deepwater port.
The impact on small entities is expected
to be minimal for the reasons
enumerated in the Regulatory
Evaluation section of this rule.

If you are a small business entity and
are significantly affected by this
regulation please contact Lieutenant
Commander (LCDR) Kevin Tone, Coast
Guard Office of Operating and
Environmental Standards, at (202) 267—
0226.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency?s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.
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This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under the
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (4321-4370f).

NEPA sets forth a national policy that
encourages and promotes productive
harmony between man and the
environment. NEPA procedures require
that environmental information is
available to public officials and citizens
before decisions are made and before
actions are taken. The NEPA process is
intended to help public officials to make
decisions that are based on an
understanding of environmental
consequences and take actions that
protect, restore and/or enhance the
environment.

The USCG and the MARAD are
responsible for processing license
applications to own, construct, and
operate deepwater ports. To meet the
requirements of NEPA, the Coast Guard
prepared an Environmental Assessment
(EA) for this deepwater port project.

The EA assessed the potential
environmental impacts associated with
the installation, and operation of the
deepwater port, the offshore pipelines
and the future decommissioning of the
deepwater port. The EA also assessed
the alternatives considered for the
deepwater port location, type of port
(e.g., fixed or mobile structure), offshore
pipelines as well as alternative
technologies.

The primary purposes of the EA were
to:

(1) Provide an environmental analysis
sufficient to support the Maritime
Administrator’s licensing decisions;

(2) Facilitate a determination of
whether the Applicant has
demonstrated that the Proposed
Deepwater Port would be located,
constructed, operated, and
decommissioned in a manner that
represents the best available technology
necessary to prevent or minimize any
adverse effects on marine, coastal, and
onshore environments;

(3) Aid the USCG’s and the MARAD’s
compliance with National
Environmental Policy Act (NEPA); and

(4) Facilitate public involvement in
the decision-making process.

The final EA is available in the docket
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 150

Harbors, Marine safety, Navigation
(water), Occupational safety and health,
Oil pollution, Reporting and
recordkeeping requirements.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 150 as follows:

PART 150—DEEPWATER PORTS:
OPERATIONS

m 1. The authority citation for part 150
continues to read as follows:

Authority: 33 U.S.C. 1231, 1321(j)(1)(C),
(G)(5), (j)(6), (m)(2); 33 U.S.C. 1509(a); E.O.
12777, sec. 2; E.O. 13286, sec. 34, 68 FR
10619; Department of Homeland Security
Delegation No. 0170.1(70), (73), (75), (80).

m 2. Add § 150.940(b) to read as follows:

§150.940 Safety zones for specific
deepwater ports.

* * * * *

(b) The Gulf Gateway Deepwater Port
(GGDWP)

(1) Description. The GGDWP safety
zone is centered at the following
coordinates: 28°0516” N, 093°03'07” W.
This safety zone, encompassed within a
circle having a 500 meter radius around
the primary component of the Gulf
Gateway Deepwater Port, the submerged
loading turret (buoy) and the pipeline
end manifold (STL/PLEM), is located
approximately 116 miles off the
Louisiana coast at West Cameron Area,
South Addition Block 603 “A”.

(2) Regulations. Deepwater port
support vessels desiring to enter the
safety zone must contact and obtain
permission from the LNG Regasification
Vessel (LNGRYV) stationed at the
deepwater port. The LNGRV can be
contacted on VHF—FM Channel 13.

Dated: May 4, 2005.

B.M. Salerno,

Captain, U.S. Coast Guard, Acting Assistant
Commandant for Marine, Safety, Security &
Environmental Protection.

[FR Doc. 05—9432 Filed 5-6—05; 4:09 pm]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2005-0118; FRL-7713-4]
Dimethenamid; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of dimethenamid

in or on horseradish. The Interregional
Research Project No. 4 (IR-4) requested
this tolerance under the Federal Food,
Drug, and Cosmetic Act (FFDCA), as
amended by the Food Quality Protection
Act of 1996 (FQPA). In addition, this
regulatory action is part of the tolerance
reassessment requirements of section
408(q) of FFDCA, 21 U.S.C. 346a(q), as
amended by the FQPA of 1996. By law,
EPA is required to reassess all
tolerances in existence on August 2,
1996 by August 2006. This regulatory
action will count towards this August
2006 deadline. This regulation
establishes a maximum permissible
level for residues of dimethenamid in
this food commodity. EPA has
previously published all relevant
scientific conclusions and analysis
related to this tolerance action. Due to
an inadvertent oversight, a final rule
published in the Federal Register on
September 24, 2004, which outlined
EPA action to establish several
tolerances for residues of dimethenamid
on various commodities, including
horseradish, did not contain necessary
information in a table to actually add
the tolerance for dimethenamid residues
on horseradish into 40 CFR 180.464.
This action corrects that error.

DATES: This regulation is effective May
11, 2005. Objections and requests for
hearings must be received on or before
July 11, 2005.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VI. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number OPP—2005—
0118. All documents in the docket are
listed in the EDOCKET index at
http://www.epa.gov/edocket/. Although
listed in the index, some information is
not publicly available, i.e., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Barbara Madden, Registration Division
(7505C), Office of Pesticide Programs,
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Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-6463; e-mail address:
madden.barbara@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:
//www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available on E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/. To access the
OPPTS Harmonized Guidelines
referenced in this document, go directly
to the guidelines at http://www.epa.gpo/
opptsfrs/home/guidelin.htm/.

II. Background and Statutory Findings

In the Federal Register of March 12,
2003 (68 FR 11850) (FRL-7295-9), EPA

issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 0E6196) by
Interregional Research Project No. 4 (IR-
4), Technology Center of New Jersey,
Rutgers, the State University of New
Jersey, 681 U.S. Highway 1 South, North
Brunswick, NJ 08902—3390. The petition
requested that 40 CFR 180.464 be
amended by establishing a tolerance for
residues of the herbicide dimethenamid,
(R,S)-2-chloro-N-[(1-methyl-2-methoxy)
ethyl]-N-(2,4-dimethyl-thien-3-yl)-
acetamide, in or on various
commodities including horseradish (the
other commodities were: Onions [dry
bulb], garlic, shallots [dry bulb],
tuberous and corm vegetables, sugar
beets and garden beets) at 0.01 parts per
million (ppm). That notice included a
summary of the petition prepared by IR-
4, the registrant. There were no
comments received in response to the
notice of filing.

EPA took action on this tolerance
petition in the Federal Register of
September 24, 2004 (69 FR 57197)
(FRL-7680-1). The final rule published
by EPA on September 24, 2004,
discussed in detail the findings of EPA’s
scientific and regulatory review of the
request to establish a tolerance for
residues of dimethenamid on onions
[dry bulb], garlic, shallots [dry bulb],
tuberous and corm vegetables, sugar
beets, garden beets and horseradish at
0.01 ppm. As outlined in that final rule,
EPA has concluded that a tolerance can
be established at that level on those
crops, and in reaching that conclusion
EPA took action to establish those
tolerances. However, in the final table of
that September 24, 2004 final rule,
which directly modifies the contents of
40 CFR 180.464, a listing of horseradish
was inadvertently not included.
Without including a line for horseradish
in that final table, the tolerance for
horseradish was not added to 40 CFR
180.464. Today’s action completes
EPA’s action on the March 2003 petition
by establishing the dimethenamid
tolerance on horseradish.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include

occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of FFDCA
and a complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for a tolerance for residues of
dimethenamid on horseradish at 0.01
ppim.

The action being taken by EPA in this
regulatory action is to correct that
oversight and formally revise 40 CFR
180.464 to include the tolerance on
horseradish as requested in the March
2003 petition. Refer to the September
24, 2004 Federal Register final rule for
a detailed discussion of the aggregate
risk assessments and determination of
safety that were conducted in support of
the tolerance-setting action for
dimethenamid and horseradish. EPA
relies upon those risk assessments and
the findings made in the September 24,
2004 Federal Register final rule in
support of the current action being
taken.

Based on the risk assessments
discussed in the final rule published in
the Federal Register of September 24,
2004 (69 FR 57197) (FRL-7680-1), EPA
concludes that there is a reasonable
certainty that no harm will result to the
general population, and to infants and
children from aggregate exposure to
dimethenamid residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(AM—-0884—0193-1) is available to
enforce the tolerance expression. AM—
0884-0193-1 is a GC method using an
HP-1 or HP-5 column and mass selective
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detection (MSD). The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

There are no Codex maximum residue
levels (MRL’s) for dimethenamid.

C. Conditions

There are no conditions of registration
for the establishment of tolerances on
horseradish.

V. Conclusion

Therefore, the tolerance is established
for residues of dimethenamid, (R,S)-2-
chloro-N-[(1-methyl-2-methoxy) ethyl]-
N-(2,4-dimethyl-thien-3-yl)-acetamide,
in or on horseradish at 0.01 ppm.

VI. Objections and Hearing Requests

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of FFDCA. However, the period for
filing objections is now 60 days, rather
than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2005-0118 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before July 11, 2005.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the

objections must include a statement of
the factual issues on which a hearing is
requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VI.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-2005-0118, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—0001. In person
or by courier, bring a copy to the
location of the PIRIB described in
ADDRESSES. You may also send an
electronic copy of your request via e-
mail to: opp-docket@epa.gov. Please use
an ASCII file format and avoid the use
of special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility

that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
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responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘“meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General

of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““‘major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: April 29, 2005.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Section 180.464 is amended by
revising the section heading and
alphabetically adding a commodity to
the table in paragraph (a) to read as
follows:

§180.464 Dimethenamid; tolerances for
residues.

(a] * * *
Commodity Parts per million
Iﬂorseradi;h : 0.01 :
* * * * *

[FR Doc. 05-9399 Filed 5-10-05; 8:45 am)]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 2, 25, and 90

[ET Docket No. 04—151, WT Docket No. 05—
96, ET Docket No. 02-380, and ET Docket
No. 98-237; FCC 05-56]

Wireless Operations in the 3650-3700
MHz Band

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document adopted rules
that provide for nationwide, non-
exclusive, licensing of terrestrial
operations, utilizing technology with a

contention-based protocol, in the 3650—
3700 MHz band (3650 MHz) band. It
also adopted a streamlined licensing
mechanism with minimal regulatory
entry requirements that will encourage
multiple entrants and stimulate the
rapid expansion of wireless broadband
services—especially in rural America—
and will also serve as a safeguard to
protect incumbent satellite earth
stations from harmful interference. The
Report and Order (R&O) established
licensing, service and technical rules
that allow fixed and base-station-
enabled mobile terrestrial operations.
Finally, the R&0O maintained the
existing Fixed Satellite Service (FSS)
and Fixed Service (FS) allocations and
modified the Mobile Service (MS)
allocation to delete the restriction
against mobile operations in the 3650
MHz band. The R&O also maintained
the international/intercontinental
operation requirements for FSS earth
stations.

DATES: Effective June 10, 2005, except
for 47 CFR 90.203(0), 90.1323, which
contain information collections that
have not been approved by the Office of
Management and Budget (OMB). The
Commission will publish a document in
the Federal Register announcing the
effective date of those sections.

FOR FURTHER INFORMATION CONTACT: Gary
Thayer, Office of Engineering and
Technology, (202) 418-2290, or Eli
Johnson, 418-1395, Wireless
Telecommunications Bureau.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, and Memorandum Opinion
and Order ET Docket No. 04-151, ET
Docket No. 02—-380, ET Docket No. 98—
237, WT Docket No. 05-96, FCC 05-56,
adopted March 10, 2005 and released
March 16, 2005. The full text of this
document is available on the
Commission’s Internet site at http://
www.fcc.gov. It is also available for
inspection and copying during regular
business hours in the FCC Reference
Center (Room CY-A257), 445 12th
Street, SW., Washington, DC 20554. The
full text of this document also may be
purchased from the Commission’s
duplication contractor, Best Copy and
Printing Inc., Portals II, 445 12th St.,
SW., Room CY-B402, Washington, DC
20554; telephone (202) 488-5300; fax
(202) 488-5563; e-mail
FCC@BCPIWEB.COM.

Summary of the Report and Order

1. The Report and Order (R&O),
adopted rules that provide for
nationwide, non-exclusive, licensing of
terrestrial operations, utilizing
technology with a contention-based
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protocol, in the 3650-3700 MHz band
(3650 MHz) band. The Commission also
adopted a streamlined licensing
mechanism with minimal regulatory
entry requirements that will encourage
multiple entrants and stimulate the
rapid expansion of wireless broadband
services—especially in rural America—
and will also serve as a safeguard to
protect incumbent satellite earth
stations from harmful interference. The
Commission established licensing,
service and technical rules that allow
fixed and base-station-enabled mobile
terrestrial operations. Finally, the
Commission maintained the existing
Fixed Satellite Service (FSS) and Fixed
Service (FS) allocations and modified
the Mobile Service (MS) allocation to
delete the restriction against mobile
operations in the 3650 MHz band. The
R&O also maintained the international/
intercontinental operation requirements
for FSS earth stations.

2. The Commission affirmed its belief
that the 3650 MHz band is well-suited
to respond to the needs expressed by the
growing number of entrepreneurial
wireless internet service providers
(WISPs), that currently bring broadband
services to consumers, particularly
those living in rural areas of the United
States. Today, rural consumers often
have fewer choices for broadband
services than consumers in more
populated areas. The licensing scheme
that has been adopted for this band will
provide an opportunity for the
introduction of a variety of new wireless
broadband services and technologies,
such as WiMax. Furthermore, the
decisions adopted in the R&O will allow
further deployment of advanced
telecommunications services and
technologies to all Americans,
especially in the rural heartland, thus
promoting the objectives of Section 706
of the Telecommunications Act of 1996.

3. In the Memorandum Opinion and
Order (MO&QO), the Commission
addressed several petitions for
reconsideration and a motion for stay
that were filed in response to the First
Report and Order (3650 MHz Allocation
Order) in ET Docket No. 98-237, 65 FR
69451, November 11, 2000. The
Commission denied the petitions for
reconsideration, and it also denied the
emergency motion for stay.

4. In April 2004, the Commission
released the Notice of Proposed
Rulemaking (Unlicensed Operation
NPRM, or NPRM), 69 FR 26790, May 14,
2004, and proposed to allow the
operation of unlicensed devices in the
3650 MHz band. In the NPRM, the
Commission tentatively concluded that
permitting unlicensed devices to
operate in the band would be the most

beneficial approach, but also sought
comment on alternative licensed
approaches as well.

5. The Commission noted that the
record clearly supports use of the 3650
MHz band for a variety of FS and MS
operations. The Commission concluded
that it would serve the public interest to
maintain primary FS and MS allocations
and a secondary FSS allocation in the
band and to devise a regulatory scheme
that provides flexibility for a variety of
new terrestrial uses. Further, it noted
that the public interest would best be
served by establishing minimal
regulatory barriers to encourage
multiple entrants in the 3650 MHz band
and to stimulate the rapid expansion of
broadband services—especially in
America’s rural heartland. At the same
time, the Commission must ensure that
incumbent grandfathered satellite earth
stations and Federal Government
radiolocation stations in this band are
protected from harmful interference.

6. To accomplish these objectives, the
Commission concluded that new
terrestrial operations in the band should
be licensed on a nationwide, non-
exclusive basis, with all licensees
registering their fixed and base stations
in a common database. This streamlined
licensing and registration process will
provide additional spectrum to WISPs
and other potential users suitable for
backhaul and other broadband purposes
such as community networks—at low
entry costs and with minimal regulatory
delay. While terrestrial licensees in this
band will not have interference
protection rights of primary, exclusive
use licensees, the licensing scheme
imposes on all licensees the mutual
obligation to cooperate and avoid
harmful interference to one another.

7. To ensure efficient and cooperative
shared use of the spectrum, the
Commission further required all
terrestrial operations in the 3650 MHz
band to use technology that includes a
contention-based protocol. Such
systems allow multiple users to share
the same spectrum by defining the
events that must occur when two or
more devices attempt to simultaneously
access the same channel and
establishing rules by which each device
is provided a reasonable opportunity to
operate. Under this approach, terrestrial
operations can operate in geographic
areas of their own choosing and,
because a contention-based protocol
will control access to spectrum,
terrestrial operations will avoid
interference that could result from co-
frequency operations. Interference
caused by radiofrequency (RF) energy
from a fixed or base station transmitter
into a nearby fixed or base station

receiver will be addressed by the
process the Commission adopted to
register fixed and base stations so that
they can operate at locations and with
technical parameters that will minimize
the potential for interference between
stations. By requiring use of contention-
based technologies, the Commission
concluded that it does not have to limit
terrestrial operations to outdoor-only or
adopt other limiting measures to
address possible contention among
these new operations. The Commission
also concluded that a contention-based
protocol will allow the band to be used
for a variety of base-station-enabled
mobile terrestrial operations, thus
providing additional flexibility in the
use of the band, as many commenters
requested.

8. The Commission concluded that
licensing and registration of terrestrial
fixed and base stations will also enable
them to be easily identified and located
to ensure the protection of incumbent
FSS earth stations and Federal
Government radiolocation stations.
Under the approach adopted, new
terrestrial operations will have to
protect satellite earth station receive-
mode operations and Federal
Government radiolocation stations in
the 3650 MHz band in substantial areas
of the country. To simplify this process,
the Commission established protection
zones around the grandfathered FSS
earth stations, similar to the protection
areas already designated around the
grandfathered radiolocation stations.
New terrestrial operations are to avoid
operating within these zones, but the
Commission will allow new terrestrial
operations to negotiate agreements with
earth station operators for operations
within these protection zones. The
technical requirements the Commission
placed on fixed and mobile operations,
along with our licensing/registration
regime, should allow as much flexibility
as technically possible at this point, and
both prevent interference to the
protected earth stations and facilitate
the quick resolution of any interference
issues that may arise.

9. In short, the actions taken in the
R&O for the 3650 MHz band should
facilitate the rapid deployment of
advanced telecommunications services
and technologies to all Americans, thus
promoting the objectives of Section 706
of the Telecommunications Act of 1996.

Allocation Issues

10. The Commission also maintained
the existing FSS and FS allocations in
the 3650 MHz band and modified the
MS allocation to remove the “base
station only” restriction. These
allocations should ensure that the
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potential widespread use of the band by
new terrestrial operations will not be
impeded by the introduction of new co-
primary FSS earth stations.

11. As proposed in the NPRM, the
Commission retained the international/
intercontinental operating requirement
on FSS earth stations by deleting the
reference in the Table of Allocations to
footnote U.S. 245 in the 3650 MHz
band, and recasting it as a new “NG”
footnote specifically for the 3650 MHz
band. As noted in the NPRM, the
Commission concluded that deletion of
this restriction could result in more
extensive FSS use and further curtail
the use of this band by terrestrial
operations. Finally, by providing for
streamlined licensing of terrestrial
operations under the existing
allocations in the 3650 MHz band, the
Commission resolved the questions
posed in the NPRM regarding
segmentation of the band. Among other
benefits, the licensing approach the
Commission adopted avoids splitting
the band between licensed and
unlicensed terrestrial operations, thus
making the full 50-megahertz of
spectrum in the 3650—-3700 MHz band
more attractive to potential service
providers.

Licensing Provisions

12. The Commission believed that a
non-exclusive nationwide licensing
scheme, coupled with a fixed and base
station registration requirement, will
ensure open access to this spectrum for
nominal application fees and allow
effective and efficient use of this
spectrum in response to market forces.
This should allow opportunities for
rapid deployment of broadband
technologies and will advance our goal
of bringing broadband services to all
Americans including consumers living
in less densely populated rural and
suburban areas. The Commission also
believed that the use of contention-
based technologies will allow efficient
use of this spectrum by multiple users
without significant degradation of
service. Thus, the Commission
concluded that it is appropriate and in
the public interest to have a licensing
scheme that facilitates the sharing of
this spectrum among multiple users.
Such an approach will also allow
licensees in this spectrum maximum
flexibility to evolve their systems to
meet uncertain future needs and
requirements.

13. The Commission emphasized that
the adopted licensing requirements for
wireless operations in the 3650 MHz
band are minimal in nature. The record
in this proceeding indicated that service
providers who typically operate on an

unlicensed basis under our part 15 of
the Commission’s rules are interested in
using this spectrum for the development
of wireless broadband services,
particularly in underserved and rural
communities. The Commission did not
impose any eligibility restrictions other
than the foreign ownership restriction
imposed by statute. The Commission
also did not impose any in-band or out-
of-band spectrum aggregation limits. As
a result, the Commission noted, this
band will be open to all potential
wireless service providers, including
those with limited resources.

14. While the licensing and
registration requirements adopted for
wireless broadband operations in the
3650 MHz band are minimal in nature,
the Commission found that they
nevertheless provide benefits to
licensees and the public. For example,
these requirements will ensure that all
terrestrial wireless systems operating in
the 3650 MHz band are identified,
which should facilitate cooperation
among users and ensure that the
Commission can monitor the
development and usage of this
spectrum. Furthermore, while terrestrial
licensees in this band will not have
interference protection rights of
primary, exclusive use licensees, the
licensing scheme imposes on all
licensees the mutual obligation to
cooperate and avoid harmful
interference to one another. Should a
licensee become aware of harmful
interference, even if not intentionally
caused, it must act in good faith to help
eliminate the interference. In addition,
this licensing approach will protect
grandfathered FSS earth station and
Federal Government operations that will
continue to operate in the band on a
primary basis. In addition, under the
licensing scheme adopted, two principal
concerns identified by commenters—the
need for high power operations and the
need to identify users operating in this
band—will be met. Further, the
licensing scheme adopted will allow the
Commission the opportunity to obtain
contact information, should the need
arise. Further, site registration will
facilitate voluntary interference
avoidance and mitigation efforts among
users and enable both the Commission
and the public to monitor the intensity
of spectrum usage in the band.

15. The Commission recognized that
some commenters advocated exclusive
licensing for the 3650 MHz band.
However, the Commission believed that
on balance, the non-exclusive licensing
approach adopted in the R&O,
combined with technical safeguards, is
more suitable to the unique
characteristics of this band. The

Commission explained that although a
non-exclusive approach may require
voluntary coordination efforts to avoid
in-band terrestrial interference, the
licensing regime adopted in the R&O
obligates licensees to cooperate to avoid
harmful interference, and makes the
information necessary to conduct such
coordination available via a site
registration database. Some commenters
have also raised contention as an issue;
the record indicated that this band is
well-suited for high power broadband
operations using contention-based
technologies that facilitate sharing. The
Commission believed that the licensing
scheme and technical rules adopted will
result in investments in this band. In
addition, because of the limitations on
the use of this band in coastal areas near
FSS earth stations, and because of the
lack of obvious pairing opportunities
with other spectrum bands for duplex
operations, much of the interest in
development of the band is focused on
smaller markets and less densely
populated areas of the U.S. where there
is less likelihood of congestion and
interference. Even in those larger
markets that will be open for terrestrial
use, the Commission believed that
licensees in the band will have the
incentive to develop spectrum sharing
practices based on the use of
contention-based technologies that will
promote efficient use of the band. In
short, the Commission believed that its
decision struck the best balance for all
the competing interests in a manner that
best serves the public interest.

Nationwide Non-Exclusive Licensing

16. Under the rules adopted by the
Commission, each terrestrial licensee in
the 3650 MHz band will have a non-
exclusive nationwide license and be
required to register its fixed and base
stations. The licensee will be allowed to
register all of its fixed and base stations
under one license. A non-exclusive
nationwide wireless license does not
authorize operation of a fixed or base
station in this band until that station is
registered. Each wireless licensee will
be authorized to operate on all 50
megahertz of the 3650 MHz band on a
co-primary basis with other wireless
licensees, and there will be no spectrum
aggregation limits. As a result, wireless
licensees in the 3650 MHz band will be
able to use as much of this spectrum as
needed for their operations as long as
they comply with all applicable
licensing, service, and operating rules.
All wireless licensees in the 3650 MHz
band will have equal rights to the use
of this spectrum (i.e., no priority for
first-in users), but all these licensees
will have a mutual obligation to
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cooperate and avoid harmful
interference to one another.

17. Applicant qualification for non-
exclusive nationwide wireless licenses
in the 3650 MHz band will be assessed
in accordance with FCC Form 601 and
Commission rules. There will be no
limit to the number of non-exclusive
nationwide wireless licenses that may
be granted for this spectrum, and these
licenses will serve as a prerequisite for
registering individual fixed or base
stations. The Commission notes that
registration process is simple and
streamlined. It will be done
electronically. The initial filing date for
these wireless licenses, along with
directions on how to use the Universal
Licensing System (ULS), will be
announced in a future Wireless
Telecommunications Bureau (WTB)
Public Notice. The Commission notes
that in order to keep the ULS licensing
and registration data base accurate and
up-to-date, it delegates to the WTB the
authority to adopt rules regarding the
reporting of data base information
including reporting of any license or
station transfers. The WTB will issue a
Public Notice seeking comment on these
issues, if needed.

Other Licensing Provisions

18. The 3650 MHz Service Rules
NPRM sought comment on licensing,
operating and service rules related to
wireless operations in the 3650 MHz
band. In our subsequent Unlicensed
NPRM, the Commission sought to
refresh the record on these issues. The
Commission addressed these issues in
terms of how they relate to the non-
exclusive nationwide licensing scheme
with fixed and base station registration
provisions for this spectrum.

19. Rule Part and Regulatory Status.
The 3650 MHz Service Rules NPRM
sought comment on the rule part that
should be utilized to govern wireless
operations and services in the 3650
MHz band and noted that wireless
broadband service licensees in the 3650
MHz band could be subject to other rule
parts depending on the types of
operations and services that they
offered. Upon consideration of the
record and given the non-exclusive
nationwide nature of the licenses in the
3650 MHz band, the Commission
decided to place the licensing, service,
and operation provisions for this
spectrum under a new subpart that will
be entitled 3650 MHz Wireless
Broadband Services,” created in the
existing part 90 of its rules. This rule
part already contains licensing, service
and operating provisions for the private
land mobile radio (PLMR) services,
including services that operate on

certain frequencies on a shared use
basis. As with wireless services in the
3650 MHz band, this means that
multiple licensees in these shared use
bands operate on the same frequencies
in the same geographic areas without
exclusive spectrum usage rights and
interference protections.

20. Licensees in the 3650 MHz band
may provide services on a common
carrier or non-common carrier basis and
will have flexibility to designate their
regulatory status based on any services
they choose to provide. Wireless
licensees in the 3650 MHz band will be
able to provide all allowable services
anywhere within their service area at
any time, consistent with whatever
regulatory status they choose.

21. While wireless licensees in the
3650 MHz band will be subject to
specific licensing and operating
provisions adopted in the R&O, other
rules may also apply to these licensees
depending on the type of service they
provide. For instance, if a wireless
licensee provides Commercial Mobile
Radio Services (CMRS), which makes
the licensee a common carrier, other
obligations attach as a result of that
decision under Title II of the
Communications Act or the
Commission’s rules (e.g., universal
service, CALEA).

22. Spectrum Aggregation Limits,
Eligibility, and Foreign Ownership
Restrictions. The 3650 MHz Service
Rules NPRM did not propose any in-
band or out-of-band spectrum
aggregation limits nor did it propose any
eligibility restrictions on who can
acquire a wireless license for this
spectrum, other than the statutory
foreign ownership restrictions. In this
order, the Commission decided not to
impose any spectrum aggregation limits,
either in-band or out-of-band, or
eligibility restrictions other than the
statutory foreign ownership restrictions.
All potential wireless service providers
will have equal access to this band.

23. License Term and Renewal
Expectancy. The 3650 MHz Service
Rules NPRM sought comment on a 10-
year license term for wireless licenses in
the 3650 MHz band and the standard
that should be used for granting a
renewal of that license. The
Commission concluded that it is in the
public interest to adopt a 10-year license
term. The Commission’s action is
consistent with license terms adopted
for other services including certain
services in part 90. A ten-year license
term will provide regulatory certainty
and encourage investments in the band.
At the end of 10 years, licensees will be
required through ULS to renew their
non-exclusive nationwide license for

wireless operations in the 3650 MHz
band. Since there is no limit on the
number of wireless licenses that will be
granted for the 3650 MHz band, existing
licensees can expect to receive license
renewals as long as they are in
compliance with the Commission’s
rules. In addition, renewal of a non-
exclusive nationwide license will
automatically renew registration of all
fixed and base stations associated with
that license.

24. Performance Requirements. The
3650 MHz Service Rules NPRM sought
comment on whether wireless licensees
in the 3650 MHz band should be subject
to any performance or build-out
requirements. Build-out in this band
will be driven by market demand and
the ability to meet this demand will not
be restricted by a limited number of
wireless licenses or an exclusive
licensing structure. As a result, the
Commission found that there was no
need to impose a performance or build-
out requirement. Any interested party is
free to meet this demand at any time, as
long as it has a valid wireless license,
registers its fixed and base stations, and
complies with other applicable rules.
Although the Commission did not
impose a performance requirement, it
required that licensees delete
registrations for unused fixed and base
stations in order to maintain database
integrity and facilitate efficient
coordination between licensees.

25. Disaggregation, Partitioning, and
Secondary Markets. The 3650 MHz
Service Rules NPRM sought comment
on whether wireless licensees in the
3650 MHz band should be able to
partition their own service areas and
disaggregate their respective spectrum.
Typically, wireless licensees with
exclusive licensing areas are permitted
to partition and disaggregate and
commenters supported allowing
wireless licensees in the 3650 MHz
band to be able to take advantage of
these provisions.

26. The Commission found that its
decision to license the 3650 MHz band
for wireless services on a non-exclusive
nationwide basis obviates the need to
adopt partitioning and disaggregation
provisions. Wireless licensees in the
3650 MHz band, however, may assign or
transfer their non-exclusive nationwide
licenses with all the fixed and base
stations registered under those licenses.
A licensee can transfer affixed or base
station registered under its non-
exclusive nationwide license to another
non-exclusive nationwide licensee so
long as the first licensee deletes the
registered fixed or base station from its
license and the second licensee registers
the station under its license.
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27. For similar reasons, the
Commission concluded that it need not
make its spectrum leasing rules
applicable to wireless licensees in the
3650 MHz band. Accordingly, the
spectrum leasing arrangements
described in the Secondary Markets
Report and Order, 68 FR 66252,
November 25, 2003, are not applicable,
and the Commission does not see a need
to apply those spectrum leasing rules
and policies to this spectrum at this
time.

Statutory Compliance for Licensing
Approach

28. The Commission’s decision to
adopt a licensing scheme that avoids
mutual exclusivity comports with the
competitive bidding approach set forth
in the Commission’s Balanced Budget
Act proceeding. In the BBA Report and
Order, 66 FR 33, January 2, 2001, the
Commission established a framework
for exercise of the Commission’s auction
authority, as expanded by the Balanced
Budget Act. The BBA Report and Order
affirmed that, in identifying which
classes of licenses should be subject to
competitive bidding, the Commission
must pursue the public interest
objectives set forth in section 309(j)(3).
Although Balanced Budget Act did not
amend section 309(j)(3)’s directive to
consider certain public interest
objectives in identifying classes of
licenses and permits to be issued by
competitive bidding, pursuant to that
statute, section 309(j)(1) did include a
reference to the Commission’s
obligation to avoid mutual exclusivity
under section 309(j)(6)(E), which directs
the Commission to use engineering
solutions, negotiation, threshold
qualifications, service regulations, or
other means to avoid mutual exclusivity
where it is in the public interest to do
so. Accordingly, the BBA Report and
Order affirmed that the Commission has
a continuing obligation to attempt to
avoid mutual exclusivity by the
methods prescribed in section 309(j)(6)
only when doing so furthers the public
interest goals set forth in section
309(j)(3).

29. In adopting the appropriate
licensing scheme for any particular
spectrum band, the Commission has
interpreted its statutory obligation in a
manner consistent with the opinion of
the U.S. Court of Appeals for the D.C.
Circuit which stated, ““Section
309(j)(6)(E) imposes an obligation only
to minimize mutual exclusivity ‘in the
public interest’ and ‘within the
framework of existing policies.”” The
Commission’s decision regarding the
appropriate licensing scheme for this
particular spectrum centers around the

unique characteristics of the 3650-3700
MHz band, including the need to protect
grandfathered FSS earth station
operations against harmful interference,
the lack of pairing opportunities with
other spectrum bands limiting the
possibility of duplex operations, and the
goal of enabling multiple users to share
spectrum in the same geographic area
without interference through the use of
contention based technologies. As the
record reflects, this band is well suited
for high power broadband operations
through such technology, and this
approach is therefore likely to lead to
the introduction of new and innovative
broadband services in this band. With
respect to the 3650 MHz band, the
Commission determined that it serves
the public interest and the
Commission’s policy objectives to
promote the rapid deployment of
broadband services to assign non-
exclusive nationwide licenses for the
use of this spectrum. Insofar as this
licensing scheme will not result in
mutual exclusivity, the use of
competitive bidding is not required.

Technical Requirements

30. The Commission adopted the
same magnitude of power limits for
terrestrial operations proposed in the
NPRM, but qualified the limit in terms
of power density over a bandwidth. The
Commission concluded that FSS
protection zones that are somewhat
modified from those proposed in the
NPRM remain a viable tool for avoiding
interference scenarios that might arise
from FS/MS operations. The
Commission concluded that mobile
terrestrial operations could be
accommodated while protecting
grandfathered FSS and Federal
Government stations so long as such
operation is enabled by transmissions
from a nearby fixed or base station. The
Commission also concluded that
technologies using a contention-based
protocol are available that control access
to spectrum and thereby mitigate the
possibility of interference that could
result from co-frequency operation of
fixed and mobile stations, particularly
in congested operating environments. In
that connection, the Commission
adopted equipment certification
provisions to ensure that both fixed and
mobile stations incorporate the requisite
contention-based technologies.
Interference caused by radiofrequency
(RF) energy from a fixed or base station
transmitter into a nearby fixed or base
station received will be addressed by
the process the Commission adopted to
register fixed and base stations so that
they can operate at locations and with
technical parameters that will minimize

the potential for interference between
stations. The Commission adopted out-
of-band emission limits for terrestrial
operations and specify criteria for
operations in proximity to Canadian and
Mexican borders. Finally, the
Commission retained the same 80 km
coordination zone already established in
the rules for the protection of the three
grandfathered Federal Government
stations operating in the band.

31. The Commission decided to leave
it up to the industry to determine
flexible and efficient methods for
meeting the technical requirements
adopted. In particular, the Commission
noted that industry would need to
address issues such as contention-based
protocols and base-station enabled
mobile operations.

32. Fixed Station Operating Power. In
the NPRM, the Commission proposed an
EIRP limit of 25 Watts for fixed stations
operating in the 3650 MHz band. The
Commission adopted a peak power
limit, expressed as a power density, of
25 Watts per 25 megahertz bandwidth,
for the following reasons. First, the
Commission noted that the majority of
commenters generally support the use of
25 watts for fixed operations.
Additionally, the Commission noted
that the potential for a system to cause
interference is related to bandwidth in
addition to power. In this respect, the
Commission recognized that different
systems operating in the 3650-3700
MHz band may utilize various operating
bandwidths. Consequently, the
Commission believes that EIRP limits
should be specified not simply as a
maximum power, but rather in terms of
power density (i.e., power per unit of
occupied bandwidth). By specifying the
power limit in this way, protection of
FSS earth stations is simplified because
a single separation distance can be
specified regardless of the bandwidth
used. For example, a system using a
bandwidth of 25 megahertz may use the
full 25 Watts peak EIRP, but a system
using only 1 megahertz bandwidth may
only use 1 watt peak EIRP; in either
case, the power density is equivalent. If
the EIRP limit were not specified in this
manner, a 1 megahertz system could use
the full 25 watts, which, because all the
power would be concentrated in a
relatively small bandwidth, would
result in much larger separation
distances necessary to protect FSS earth
stations, as compared to a system with
25 megahertz bandwidth. Therefore, the
Commission adopted a fixed station
peak power density of 25 Watts EIRP in
any 25 megahertz band. Furthermore, to
promote additional flexibility in system
design, any combination of transmitter
output power and antenna gain will be
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permitted, so long as the peak 25 Watt/
25 megahertz EIRP limit is not
exceeded. The Commission believes that
the power density requirement it
adopted facilitates the goal of ensuring
efficient use of the band. As detailed,
this limit results in reasonably sized
protection zones around FSS earth
stations to maximize the area in which
terrestrial licensees can operate while
also providing enough power for these
terrestrial operations to operate over
sufficient ranges to provide service to a
large number of users.

33. Mobile station operations. Mobile
operations, including mobile-to-mobile,
will be permitted under the rules we
adopted in the R&0O. The Commission
noted, however, that mobile operations
pose a greater risk of causing
interference to FSS earth stations than
fixed stations. Based on the record, the
Commission concluded that, before it
can transmit, a mobile station (including
those operating in mobile-to-mobile
mode) will be required to positively
receive and decode an enabling signal
transmitted by a base station. Thus,
mere spurious emissions from other RF
sources, such as another mobile
transmitter, cannot enable a mobile to
transmit. The Commission believes that
this approach will ensure that spurious
emissions from nearby devices will not
inadvertently trigger the transmit ability
of a mobile station. Furthermore, this
approach will ensure that any mobile
station will be within a reasonable
distance of a base station and, thus, far
from an FSS earth station (or federal
government station) before it can
transmit. The rules adopted will also
allow for mobile-to-mobile operations.
Beyond the basic requirement for the
use of base station trigger, the
Commission concluded that it should
not adopt additional requirements
regarding the characteristics of the
signal needed to trigger mobile
transmissions (e.g., signal level and
content). Instead, the Commission
decided to leave it up to the industry to
determine flexible and efficient methods
for meeting this requirement. The
Commission noted, however, that
meeting this requirement should not
pose any undue burden upon
manufactures inasmuch as equipment
deployed today already incorporates a
similar mechanism.

34. Mobile operating power. In the
NPRM, the Commission proposed to
limit mobile devices to a peak EIRP of
1 Watt. Accordingly, the Commission
concluded that a maximum peak EIRP
of 1 Watt over a 25 megahertz
bandwidth will provide a reasonable
balance between interference protection
goals and fostering the most flexible use

of mobile stations in the 3650 MHz
band. In the same manner as the power
limits for fixed stations, the Commission
specified the mobile power limit in
terms of bandwidth density in order to
accommodate systems with various
bandwidths while assuring predictable
protection of incumbent stations. The
Commission also noted that this power/
bandwidth level is consistent with
existing wireless mobile equipment
operating in other bands, and with
proposed wireless mobile systems under
consideration by IEEE 802.16.

35. Antennas. In the NPRM, the
Commission observed that sectorized
and phased array antennas could be
used to create highly spectrum efficient
networks and could enable an
application like a broadband local area
network to serve a number of spatially
separated clients from a single fixed
antenna site. Such antennas allow
systems to use spectrum more
efficiently by making it possible to re-
use a given frequency to communicate
with different devices along non-
overlapping paths. The Commission
believes that allowing such flexibility
encourages both new and novel antenna
technologies that will foster more
intensive spectrum use.

36. The Commission concluded that
transmitters installed at fixed locations
should not be prohibited from using any
particular type of antenna design. As a
general requirement, the EIRP in any
antenna beam must be limited to 25
Watts per 25 megahertz. However,
transmitters using sectorized, scanning
spot-beam, or other antenna types with
multiple beam capability shall be
required to limit their EIRP in any
direction to no more than the limit the
Commission adopted for fixed systems
(i.e., 25 Watts per 25 megahertz). Thus,
the aggregate power transmitted
simultaneously on overlapping beams
will have to be reduced such that the
EIRP in the area of overlap does not
exceed the limit for a single beam. In
addition, to allow flexibility in
deployment of advanced antenna
systems, including sectorized and
adaptive array systems, the Commission
will allow systems using these antennas
to operate with an aggregate transmit
output power transmitted
simultaneously on all beams of up to 8
dB above the limit for an individual
beam. The Commission believes that
these rules will provide flexibility for
licensees to employ a wide variety of
advanced antennas to meet their needs
while still ensuring protection to FSS
earth stations. Applications for
equipment authorization must include
the algorithm that confirms that this
requirement is met.

37. Protection of terrestrial stations.
Under the licensing scheme being
adopted for terrestrial transmitters in
the 3650-3700 MHz band, it will be
possible for both base and mobile
stations to operate virtually anywhere—
except near FSS earth stations and
Federal stations. Mechanisms must
therefore be in place to ensure operation
on an interference-free basis. The
Commission stated that it is concerned
about two different kinds of interference
in the 3650-3700 MHz band. The first
could occur if the radiofrequency (RF)
energy from a fixed or base station
transmitter interferes with the
performance of a nearby fixed or base
station receiver. The second type of
interference could take place if two or
more stations are competing with each
other for access to the spectrum. With
regard to the former, the Commission
will provide, at http://wireless.fcc.gov/
uls, information regarding the location
of all registered stations in the band.
Parties seeking to register a new station
should examine this database, and then
make every effort to ensure that their
station operates at a location, and with
technical parameters, that would
minimize the potential for mutual
interference between both the new and
existing stations.

38. The Commission believes the best
way of preventing the second form of
interference from occurring is to require
systems operating in the 3650—-3700
MHz band to incorporate a contention-
based protocol. Such protocols can be
characterized by having the following
properties: Procedures for initiating new
transmissions, procedures for
determining the state of the channel
(available or unavailable), and
procedures for managing
retransmissions in the event of a busy
channel.

39. Systems using a contention-based
protocol have been common for quite
some time for both licensed and
unlicensed systems. Because it is not
according terrestrial licensees exclusive
use of the spectrum in any area and
because it desires to provide for
widespread deployment of equipment,
the Commission believes that a
contention-based protocol is a
reasonable, cost effective method for
ensuring the ability of any user to access
the spectrum. A contention based
protocol also will have to ensure that all
users will have a reasonable opportunity
to operate, so that no operator can block
others’ access to the spectrum.
Accordingly, the Commission required
fixed, base and mobile equipment
designed for use in the 3650 MHz band
to incorporate some type of contention
based protocol. Consistent with past
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practice, the Commission did not
specify a specific protocol, but left it to
the industry and standards bodies to
determine appropriate protocols. The
incorporation of such a protocol will be
a requirement of the equipment
certification process, and equipment
that appears to be designed to preclude
others from using this spectrum will not
be approved. In monitoring the use of
this spectrum, the Commission noted
that it remains free to modify the rules
if there appears to be significant
problems in this regard. The
Commission also added a definition of
contention-based protocol into the rules,
see section 90.7.

40. FSS Earth Station Protection.
Under the streamlined licensing
approach adopted in the R&O, terrestrial
FS/MS operations must continue to
protect satellite earth stations that retain
their primary status under our FSS
grandfathering provisions for the 3650
MHz band. The Commission adopted
circular protection zones of 150 km
around the grandfathered earth stations.
The Commission recognizes that the
simplified circular protection zones that
we are being imposed here employs a
high degree of worst-case conservatism
that, in many instances, could result in
prohibiting the use of transmitters in
less-than-worst-case circumstances
where, in reality, there would be no
likelihood of interference to FSS earth
stations. To provide additional
flexibility in the face of these
conservative protection zones, the
Commission determined that it will
allow terrestrial operations within these
protection zones, so long as they
negotiate agreements with the earth
stations operators.

41. The Commission adopted a
registration requirement as an integral
part of the streamlined licensing scheme
for the 3650 MHz band. The
Commission noted that this approach
would ensure that the locations of all
terrestrial users are known. To further
assure that FSS earth stations are
adequately protected, the Commission
imposed the protection distance as a
circular zone around the earth station.
This differs from the proposal made in
the NPRM of using a keyhole-like
pattern based on the earth station
pointing towards a specific satellite. The
Commission made this decision
because, in practice, each earth station
can look at multiple satellites across the
geostationary arc. Thus, a circular
protection zone is more appropriate for
ensuring interference protection in all
cases. In addition, the Commission
pointed out that using a circular zone
has the benefit of simplicity for all
parties as it is easy to determine exactly

which areas are excluded from
terrestrial station operation.

42. Finally, the Commission noted
that a more accurate determination of
the requisite separation distances could
be derived if the particular operating
parameters of both the fixed terrestrial
transmitter and protected FSS earth
stations are taken into account.
However, requiring operators to
independently make detailed
transmission path and link budget
calculations could be unduly
burdensome. The Commission
recognized, however, that such
operation within the conservative
portion of the protection zone is
possible, and thus will allow such
operation so long as the FS station and
the FSS station licensees mutually agree
on appropriate operating parameters. An
FS entity that requests to operate within
the protection zone will be required to
negotiate with each protected earth
station that is potentially affected by the
proposed fixed or mobile operation.
Further, the FSS station licensee must
not refuse to negotiate with the fixed
licensee, and both parties should
negotiate in good faith. The results of
these negotiations must be documented
and kept with the station’s records in
the event that the Commission needs
this information.

43. Equipment Authorization
Requirements. As discussed in the
licensing sections of the R&O, the
Commission adopted rules to license
terrestrial operations in the 3650 MHz
band under part 90 of its rules. In
addition, the Commission noted that
there already exists a general
requirement for all equipment to obtain
certification under that rule part. This
requirement recognizes that there is a
certain “core group” of equipment that
requires a higher level of oversight than
manufacturer’s self-approval
(Declaration of Conformance or
Verification), due to a high risk of non-
compliance, the potential to create
significant interference to safety and
other communication services, and the
need to ensure compliance with the
requirements to protect against radio
frequency exposure. The Commission
found that because of the risk of
interference to FSS earth stations,
equipment designed for operation in the
3650 MHz band falls into this “core
group” of equipment. Thus, as with
other part 90 equipment, the
Commission required manufacturers to
obtain certification for their equipment.
The Commission noted that applications
for equipment authorization must
contain specific information regarding
the methods employed to meet our
rules. Specifically, certification

applications for systems using advanced
antenna technology must provide the
algorithm used to reduce the EIRP to the
maximum allowed in the event of
overlapping beams. In addition, the
application must contain information
discussing how the equipment meets
the requirement to employ a contention
based protocol for gaining access to the
spectrum and for mobile transmitters,
including a description of how the
requirement to positively receive and
decode an enabling signal is
incorporated.

44. The Commission noted, that the
rules currently require certification to be
approved by the Commission or a
designated Telecommunication
Certification Body (TCB) before they
may be marketed. In General Docket 98—
68, we established the requirements for
TCBs that are allowed to approve
equipment in the same manner as the
Commission. In that proceeding, the
Commission stated that while it
intended to use TCBs to certify a broad
range of equipment, we found that
certain functions should continue to be
performed by the Commission. The
functions included certifying new or
unique equipment for which the rules or
requirements do not exist or for which
the application of the rules is not clear.
Because it had not previously specified
that certification would be based on
specification of a contention based
protocol, nor on the ability of a mobile
station to transmit only after receiving
an enabling signal from a base station,
the Commission, believes that many
questions about the application of the
rules may arise. Thus, the Commission
decided that TCBs should not be
permitted to certify or approve
permissive changes for equipment
operating under the rules adopted until
it gains sufficient experience with this
band. Once the Commission gains
sufficient experience with equipment in
this band, it will determine whether
TCBs should be permitted to certify
them. Accordingly, until the Chief of the
Office of Engineering and Technology
acting under the existing delegated
authority issues an announcement by
public notice, TCBs will not be
permitted to certify equipment in the
3650—3700 MHz band.

45. RF Safety. The Commission
decided that it will require
manufacturers to obtain certification for
their equipment, among other reasons,
to address the need for compliance with
the requirements to protect against radio
frequency (RF) exposure. In addition,
licensees are responsible for ensuring
that transmitting equipment, as actually
installed, continues to meet RF
exposure guidelines. For example, fixed
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transmitters operating at the peak EIRP
output power of 25 Watts/25 MHz
authorized in the R&0O would not
generally be required to undergo routine
RF safety evaluation as a part of the
equipment certification process because
installation constraints typically result
in sufficient separation distances such
that human exposure limits would not
be exceeded. Nevertheless, the
Commission, recognized that such
transmitters, particularly those that
might be licensed by individuals or
other small entities, could have a greater
chance of being installed in a diverse
range of atypical environments;
possibly, for example, even inside a
residential home. In such instances, an
improper installation could result in
circumstances where RF safety
standards might be exceeded due to a
reduced separation distance.
Consequently, the Commission
required, as part of the certification
process, that equipment manufacturers
include sufficiently detailed installation
instructions and guidelines to ensure
that licensees locate such transmitters in
a manner that will maintain appropriate
human exposure separations at all
times.

46. By comparison, non-fixed
transmitters generally require additional
evaluation as a part of the
manufacturer’s equipment certification
process. Based upon the peak EIRP
operating limit of 1 Watt specified here.
The Commission required routine
evaluation for these devices to
demonstrate RF exposure compliance.
In any event, manufacturers are
responsible for ensuring that any
equipment they design, manufacture,
and sell meets the corresponding RF
safety limits. Licensees of non-fixed
transmitters may generally rely upon the
manufacturers’ equipment certification
that RF exposure guidelines for that
equipment have been met.

47. Federal Government Facilities. In
the NPRM, the Commission sought
comment on whether the methods
described in the NPRM would provide
an effective means of protecting the
three Federal Government radiolocation
stations that operate in the 3650-3700
MHz band on a primary basis. These
stations, located at St. Inigoes, MD,
Pascagoula, MS, and Pensacola, FL,
were grandfathered as a condition of the
transfer of the 3650 MHz band to a
mixed-use status. The current rules
require that FS and FSS stations located
within 80 kilometers of each site
coordinate with the Federal
Government. As noted, this protection
criterion for Federal stations has been in
existence for fixed stations since 1999
and the Commission did not propose to

alter it. Thus, the Commission will
continue to require coordination with
NTIA through the Frequency
Assignment Subcommittee of the
Interdepartmental Radio Advisory
Committee for any station that requests
registration of a site closer than 80 km
from the three specified radiolocation
sites. The Commission, further noted
that our ULS system has the capability
of screening for any terrestrial
applications that might propose site
coordinates located within the 80
kilometer coordination zone and, within
approximately 24 hours, flag that
application for any necessary
coordination.

48. Furthermore, the Commission
called to the attention of potential users
of the 3650-3700 MHz band that the
adjacent 3600—-3650 MHz band is used
by high power federal government radar
systems and they are not limited to the
three protected sites. Consequently,
terrestrial transmitter/receiver
manufacturers will likely find the need
to incorporate design measures to
protect their equipment from possible
overload by these adjacent band radar
signals. The Commission strongly
recommends that parties installing
equipment in this band should
determine if there are any nearby
Federal Government radar systems that
could affect their operations.
Information regarding the locations and
operational characteristics of the radar
systems operating adjacent to this band
are provided in NTIA TR-99-361.

49. Operation in Proximity to U.S.
Borders. To provide sufficient
protection to Canadian and Mexican
stations operating in the 3650-3700
MHz band that are located near the U.S.
borders, the Commission proposed in
the NPRM to require that fixed devices
be located at least 8 kilometers from the
U.S./Canada or U.S./Mexico border if
the antenna of the device looks within
the 160° sector away from the border
and be located at least 56 kilometers
from each border if the device looks
within the 200° sector towards the
border. This proposal is consistent with
the treatment of licensed fixed stations
in bands above 470 MHz along the U.S./
Canada border. The Commission
concluded that these same
considerations apply to the type of
licensed operation that we permit in the
R&O. Accordingly, the Commission
adopted the requirements for operation
near the borders as proposed. The
Commission pointed out, however, that
even under these guidelines, operators
might need to further reduce their
power to protect FSS earth stations in
Canada or Mexico. It further note that,
under our current agreement with

Canada, operations within the distances
specified above may be permitted if we
are able to coordinate such use with
Canada. The Commission noted that it
currently has no agreement with Mexico
to permit such coordinated use at this
time, but in the future, it may negotiate
more specific agreements with Mexico
and Canada to govern operations near
our borders in the 3650-3700 MHz
band. Licensees in this band would be
required to comply with the provisions
of such agreements.

50. Adjacent Band Emissions. In the
NPRM, the Commission sought updated
comment on what interference criteria
might be used to protect adjacent band
services from licensed systems
operating in the 3650 MHz band. For
example, the Commission asked if it
should require that licensed non-fixed
devices comply with the field strength
limit described in the NPRM for
unlicensed devices; or whether we
should require that licensed fixed
stations comply with a particular field
strength limit or satisfy the adjacent
band protection criteria proposed in the
3650 MHz Service Rules Second NPRM.
In the 3650 MHz Service Rules Second
NPRM, the Commission proposed that,
in order to protect FSS operations in the
3700—4200 MHz band from interference,
terrestrial stations operating in the
3650-3700 MHz band would have to
comply with the part 101 emission
limits already in place to protect such
FSS systems from licensed fixed
stations operating in the 3700-4200
MHz band. Therein, the Commission,
discussed a proposal made earlier in the
ET Docket 98—237 proceeding
concerning whether the out of band
emission limit defined by 43 + 10 log(P)
dB minimum attenuation that applies to
broadband PCS should be applied to FS
operations in the 3650-3700 MHz band.
Comments to that earlier proposal were
divided. In that context, the
Commission proposed in the 3650 MHz
Service Rules NPRM to require that
terrestrial service equipment operating
in the 3650-3700 MHz band comply
with the emission limits already in
place for FS operation in the adjacent
3700-4200 MHz band. Commenters to
that proposal were similarly split on
what criterion to apply.

51. The Commission adopted rules
here to require that new terrestrial
operations in the 3650 MHz band limit
emissions into the adjacent 3600-3650
MHz and 3700-4400 MHz bands by a
minimum attenuation of 43 + 10 log(P)
below the transmit power. That is, the
power of any emission outside of the
authorized operating frequency ranges
must be attenuated below the
transmitting power (P) by a factor of at
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least 43 + 10 log(P). The Commission
noted that this requirement is consistent
with the out of band emission limit
specified in several of the Commission’s
rule parts (reference) for wireless
devices including higher power devices.
Furthermore, the limit specified in this
section is a generic limit that has been
applied successfully for many of our
wireless services. Finally, the
Commission noted that this limit is very
conservative, especially for coded
digital signals which generally decay
more rapidly and produce lower levels
of out of band emission than analog
signals. On balance, therefore, the
Commission believes that this criterion
should provide appropriate protection
from out of band emission.

52. Space station power flux density.
In the 3650 MHz Service Rules NPRM
the Commission sought comment on
whether it should adopt a rule for the
power flux density (pfd) that a space
station operating in the 3650-3700 MHz
band may produce consistent with the
limit for space stations in the adjacent
3700-4200 MHz band. The limit for the
3700-4200 MHz band, which is
contained in § 25.208(a) of the
Commission’s rules, is identical to the
limit in the ITU Radio Regulations,
which applies throughout the 3400-
4200 MHz band. One commenter
supported applying the same pfd limit
in the 3650-3700 MHz band as is
applied to the upper adjacent band. In
order to conform its rules in this regard
to the ITU Radio Regulations, the
Commission applied the same pfd limit
in the 3650—-3700 MHz band as it does
in the 3700-4200 MHz band.

Memorandum Opinion and Order

53. In the MO&O, the Commission
addressed several petitions for
reconsideration and an emergency
motion for stay that were filed in
response to the 3650 MHz Allocation
Order in ET Docket No. 98-237.

54. Consistent with its conclusion in
the Unlicensed Operation NPRM, the
Commission found no statutory obstacle
to its decision to affirm its previous
allocation decisions, in the Unlicensed
Operation NPRM, the Commission,
concluded that it did not have any
remaining statutory obligations under
section 3002 of the BBA. Moreover, in
consideration of its decision to adopt a
licensing approach that does not result
in the acceptance of mutually-exclusive
applications, the arguments presented
by satellite interests to the effect that the
Commission inappropriately
determined that the 3650 MHz band
could satisfy the requirements of section
3002 of the BBA are moot.

Allocation Issues

55. Petitioners generally challenge the
rules adopted in the 3650 MHz
Allocation Order that created a new,
primary FS/MS allocation and made
future, non-grandfathered FSS earth
stations secondary. In the NPRM, the
Commission, asked for comments to
refresh the record on the full range of
allocation, technical, service and
licensing issues raised in this
proceeding—including the possibility of
revisiting the FSS allocation status in
the 3650 MHz band. Thus, the
Commission concluded that it had
considered anew the potential benefit of
different sharing mechanisms in light of
this renewed and expanded record.
With more specific relation to these
petitions for reconsideration, the
Commission found that its decision here
affirms the FSS allocation changes made
in the 3650 MHz Allocation Order. The
Commission stated that, in essence, it
had decided that it is desirable to foster
new terrestrial services under the FS/
MS allocations while protecting a
relatively small and static number of
grandfathered FSS earth stations in the
band. It further noted that it was
accomplishing this goal by providing a
mechanism (under a streamlined
licensing approach) for preventing and
addressing any interference concerns of
FSS earth stations that might arise from
sharing the band with terrestrial
operations. The Commission , thus
found that its decision strikes a balance
among a number of competing factors in
a manner that its believe will best serve
the public interest and foster the
expeditious introduction of new
terrestrial services in the 3650 MHz
band.

56. Therefore, In light of its full
review of the refreshed record in this
proceeding, and in light of the decisions
made in the companion R&O, the
Commission denied the aspects of the
petitions that challenge and seek to
reverse the allocation decisions made in
the 3650 MHz Allocation Order.

TT&C Issues

57. The Commission denied the
petitions for reconsideration insofar as
they request that it allow in the 3650
MHz band new TT&C earth stations on
a primary basis for out-of-band FSS
systems. The Commission concluded, as
it stated in the 3650 MHz Service Rules
NPRM, that the basic purpose of the part
25 in-band rules for TT&C is valid. In
particular § 25.202(g) of the rules
effectively limits FSS operators to
operating TT&C links in the same
frequency bands as their FSS
operations. Thus, a GSO/FSS operator

will generally coordinate its TT&C
operations with the same set of
satellites, at adjacent orbital locations,
with which it coordinates its FSS
operations. This simplifies the
coordination process for FSS systems
and also provides an incentive for an
operator to maximize the efficiency of a
system’s TT&C operations while
minimizing the constraints placed on
other satellite operations. The
Commission noted that its decision is
based on a recognition that certain
events have occurred since these
petitions were filed that mitigate the
need to provide the requested relief. In
particular, the Commission noted, that it
has since authorized satellite systems in
the Ka band with TT&C links to be
located within band. As a result, TT&C
facilities are now available for Ka band
systems. As for pending V band system
applications, the Commission believes
that it is better to address the TT&C
needs of particular systems in the
context of acting on specific
applications for waiver rather than
modify the rule based on generalized
arguments that some assigned frequency
bands of satellite systems are so
congested, unreliable, or lacking in
manufactured equipment as to render
in-band TT&C operations unfeasible.
58. With regard to the filing deadline
for co-primary TT&C earth station
applications, the secondary status of
non-grandfathered TT&C sites, and the
restriction on grandfathered TT&C sites
to frequencies for which the earth
station is already licensed, the
Commission believes that those aspects
of its decision in the 3650 MHz
Allocation Order are necessary
measures that help ensure the terrestrial
operations under the primary FS/MS
allocations are not unduly hampered.
The Commission, thus declines to
modify these decisions. Furthermore,
the Commission, clarified that the
decision in the 3650 MHz Allocation
Order was not intended to exempt from
the FSS application “freeze,” as
EchoStar requests, any future requests
for earth stations for TT&C operations
that serve satellites already authorized
in the 3650 MHz band, including new
uplink sites. Nonetheless, the
Commission, recognizes that individual
cases of particular need, particularly for
systems already authorized for the 3650
MHz band, can be better addressed
through a waiver process that would
evaluate each request on its merit.

Emergency Motion for Stay

59. In October, 2000, the Commission
determined that it was necessary to
establish a limit on the acceptance of
applications and on the construction of
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FSS facilities that would be considered
primary under the established
grandfathering provisions. Accordingly,
in the 3650 MHz Allocation Order, the
Commission decided that applications
for FSS earth stations in the 3650-3700
MHz band located within 10 miles of
the authorized coordinates of an
existing grandfathered earth station
must be filed prior to December 1, 2000,
in order to still be considered co-
primary.

60. The Commission, denied the
motion for stay. When the Commission
established the November 30, 2000,
filing deadline, it did so because it
found that additional new FSS facilities
permitted by the Freeze MO&O could
affect the use of the 3650-3700 MHz
band by the terrestrial services. By
deciding in this Order to maintain the
FSS allocation changes made in the
3650 MHz Allocation Order, the
Commission, reaffirmed its conclusion
that allowing additional primary FSS
earth stations in the 3650 MHz band
could negatively affect the prospects for
viable FS/MS terrestrial operations. In
light of the foregoing, the Commission,
concluded that granting the stay (with
the possible consequence of establishing
new FSS filing window, and thereby
increasing the number of primary FSS
earth stations in the band) would be
directly counter to its fundamental
judgments concerning future use of the
3650 MHz band and would not serve the
public interest.

Ordering Clauses

61. Pursuant to the authority
contained in sections 4(i), 302, 303(e),
303(f), and 307 of the Communications
Act of 1934, as amended, 47 U.S.C.
154(i), 302, 303(c), 303(f), and 307 this
Report and Order is hereby adopted.

62. Parts 1, 2, 15, and 90 of the
Commission’s rules are amended as
specified in Rules Changes, and such
rule amendments shall be effective 30
days after publication in the Federal
Register. The Report and Order contains
information collection requirements
subject to the Paperwork Reduction Act
0f 1995 (PRA), Public Law 104-13, that
are not effective until approved by the
Office of Management and Budget. The
Federal Communications Commission
will publish a document in the Federal
Register following approval of the
information collection by the Office of
Management and Budget (“OMB”’)
announcing the effective date of those
rules.

63. Pursuant to sections 4(i), 302,
303(e), 303(f), 303(r) and 307 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 302, 303(e),
303(f), 303(r) and 307, the 3650 MHz

Proceeding in ET Docket No. 98-237 is
terminated.

64. Pursuant to sections 4(i), 302,
303(e), 303(f), 303(g), 303(r) and 405 of
the Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 302, 303(e),
303(f), 303(g) and 405, that the petitions
for reconsideration of the 3650 MHz
Allocation Order are denied.

65. Pursuant to sections 4(i), 302,
303(e), 303(1), 303(g), 303(r) and 405 of
the Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 302, 303(e),
303(f), 303(g) and 405, that the
Emergency Motion for Stay of the 3650
MHz Allocation Order is denied.

66. Pursuant to 47 U.S.C. 155(c) and
47 CFR 0.131(c) and 0.331, the Wireless
Telecommunications Bureau is granted
delegated authority to adopt
requirements regarding the reporting of
registration and licensing information,
pertaining to the 3650 MHz Wireless
Broadband Services, in the Universal
Licensing System database.

67. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order and
Memorandum Opinion and Order,
including the Final Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

Final Regulatory Flexibility Analysis

68. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA),! an Initial Regulatory Flexibility
Analysis (IFRA) was incorporated in the
Notice of Proposed Rule Making
(NPRM), “Unlicensed Operation in the
Band 3650-3700 MHz.”” 2 The
Commission sought written public
comments on the proposals in the

NPRM, including comment on the IRFA.

This Final Regulatory Flexibility
Analysis conforms to the RFA.3

A. Need for, and Objectives of, the
Report and Order

69. The Report and Order (“Order”’)
adopts rules that provide for
nationwide, non-exclusive, licensing of
terrestrial operations, utilizing
contention-based technologies, in the
3650-3700 MHz band (3650 MHz band).

The Order would take the following
actions:

e Maintain the existing Fixed
Satellite Service (FSS) and Fixed

1See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601—
612, has been amended by the Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA), Public Law 104-121, Title II, 110 Stat.
857 (1996).

2 See Notice of Proposed Rule Making in ET
Docket No. 04151, 19 FCC Red 7545 (7580) (2004).

3See 5 U.S.C. 604.

Service (FS) allocations and modify the
Mobile Service (MS) allocation to delete
the restriction against mobile-to-mobile
operations in the 3650 MHz band. The
Order would also maintain the
international/intercontinental operation
requirements for FSS earth stations.

e Adopt a streamlined licensing
mechanism that will serve as a
safeguard to protect incumbent satellite
earth stations and Federal Government
radiolocation stations from harmful
interference

e Establish minimal regulatory entry
requirements that should encourage
multiple entrants and stimulate the
rapid expansion of broadband services,
especially in rural America

o Establish licensing, service and
technical rules that allow fixed, and
base-station-enabled mobile terrestrial
operations

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

70. None.

C. Description and Estimate of the
Number of Small Entities To Which
Rules Will Apply

71. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of, the number of
small entities that may be affected by
the rules adopted herein.# The RFA
generally defines the term “small
entity”’ as having the same meaning as
the terms, ‘‘small business,” ‘“‘small
organizations,” and “‘small
governmental jurisdiction.” ® In
addition, the term “small business” has
the same meaning as the term ‘“‘small
business concern”” under the Small
Business Act.6 A “small business
concern’’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).” Nationwide,
there are a total of 22.4 million small
businesses, according to SBA data.8

72. A “‘small organization” is
generally “‘any not-for-profit enterprise

4 See 5 U.S.C. 604(a)(3).

55 U.S.C. 601(6).

65 U.S.C. 601(3) (incorporating by reference the
definition of “small-business concern” in the Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “‘unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

715 U.S.C. 632.

8 See SBA, Programs and Services, SBA Pamphlet
No. CO-0028, at page 40 (July 2002).
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which is independently owned and
operated and is not dominant in its
field.” @ Nationwide, there are
approximately 1.6 million small
organizations.1° The term ‘““small
governmental jurisdiction” is defined as
“governments of cities, towns,
townships, villages, school districts, or
special districts, with a population of
less than fifty thousand.” 11 As of 1997,
there were approximately 87,453
governmental jurisdictions in the
United States.1? This number includes
39,044 county governments,
municipalities, and townships, of which
37,546 (approximately 96.2%) have
populations of fewer than 50,000, and of
which 1,498 have populations of 50,000
or more. Thus, we estimate the number
of small governmental jurisdictions
overall to be 84,098 or fewer.

73. The Commission has not
developed a definition of small entities
applicable to manufacturers of
communications devices that are
licensed on a nationwide, non-exclusive
basis. Therefore, we will utilize the SBA
definition applicable to Radio and
Television Broadcasting and Wireless
Communications Equipment
Manufacturing. Examples of products in
this category include “transmitting and
receiving antennas, cable television
equipment, GPS equipment, pagers,
cellular phones, mobile
communications equipment, and radio
and television studio and broadcasting
equipment” 3 and may include other
devices that transmit and receive IP-
enabled services, such as personal
digital assistants (PDAs). Under the SBA
size standard, firms are considered
small if they have 750 or fewer
employees.1* According to Census
Bureau data for 1997, there were 1,215
establishments 1° in this category that

9See 5 U.S.C. 601(4).

10 Independent Sector, The New Nonprofit
Almanac & Desk Reference (2002).

115 U.S.C. 601(5).

12U.8S. Census Bureau, Statistical Abstract of the
United States: 2000, Section 9, pages 299-300,
Tables 490 and 492.

13 Office of Management and Budget, North
American Industry Classification System, pages
308-09 (1997) (NAICS code 334220).

1413 CFR 121.201, NAICS code 334220.

15 The number of “establishments” is a less
helpful indicator of small business prevalence in
this context than would be the number of “firms”
or “companies,” because the latter take into account
the concept of common ownership or control. Any
single physical location for an entity is an
establishment, even though that location may be
owned by a different establishment. Thus, the
numbers given may reflect inflated numbers of
businesses in this category, including the numbers
of small businesses. In this category, the Census
breaks-out data for firms or companies only to give
the total number of such entities for 1997, which
was 1,089.

operated for the entire year.1¢ Of those,
there were 1,150 that had employment
of under 500, and an additional 37 that
had employment of 500 to 999. The
percentage of wireless equipment
manufacturers in this category was
approximately 61.35%,7 so we estimate
that the number of wireless equipment
manufacturers with employment of
under 500 was actually closer to 706,
with an additional 23 establishments
having employment of between 500 and
999. Consequently, we estimate that the
majority of wireless communications
equipment manufacturers that may be
affected by our action are small entities.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

74. The terrestrial service operations
authorized by this Order will be
governed by new regulations that will
be housed in part 90 of our rules. There
presently exists a general requirement
for all equipment to obtain certification
under part 90.18 Thus, as with other part
90 equipment, we will require
manufacturers to obtain similar
certification for their equipment.1®
Consequently, the new equipment
certification rules adopted for part 90 in
this proceeding for transmitters
operating the 3650-3700 MHz band
would apply similar reporting or
recordkeeping requirements. Further,
the regulations add permissible
operating frequencies for broadband and
other technologically advanced uses.
The adopted regulations would not
require the modification of any existing
products. Additionally, rules adopted
for use of the 3650 MHz band require
that all applicants and licensees shall
cooperate in the selection and use of
frequencies in the 3650-3700 MHz band
in order to minimize the potential for
interference and make the most effective
use of the authorized facilities.20 A
database identifying the locations of
registered stations will be available at
the FCC’s website to facilitate such
cooperation.

E. Steps Taken To Minimize the
Significant Economic Impact on Small
Entities, and Significant Alternatives
Considered

75. The RFA requires an agency to
describe any significant alternatives that

16 U.S. Census Bureau, 1997 Economic Census,
Industry Series: Manufacturing, “Industry Statistics
by Employment Size,” Table 4, NAICS code 334220
(issued Aug. 1999).

17 Id. Table 5.

18 See 47 CFR 90.203.

19 See Order at  69-70, infra.

20 See adopted new rule § 90.1319(c) in Appendix
A.

it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. 5 U.S.C. 603.

76. In the NPRM, the Commission
proposed a regulatory scheme for the
3650 MHz band that would have
permitted unlicensed use of the band.
The NPRM also sought comment on
alternative approaches, including those
that would provide for licensing of
terrestrial operations. Based upon
comments to the NPRM and further
analysis, this Order adopts an approach
that provides for nationwide, non-
exclusive licensed operations.
Consistent with the underlying goals
expressed in the NPRM, we believe that
this approach will best provide for the
introduction of a new variety of
broadband services and technologies in
the 3650 MHz band, while protecting
grandfathered FSS earth station
operations from harmful interference
that may be caused by the new services
and technologies.

77. We see no evidence that the rules
set forth in the Report and Order and
Memorandum Opinion and Order will
have a significant economic impact on
small entities. The costs involved in the
selection and use of frequencies by
affected entities, including small
entities, should be minimal because of
the available on-line database to assist
with these efforts. Furthermore, these
minimal costs will be shared by all
entities that use the 3650 MHz band. In
particular, as noted in the Report and
Order, the streamlined licensing
approach should also reduce the costs
and regulatory requirements to
obtaining a license.2?

F. Report to Congress

78. The Commission will send a copy
of the Report and Order and
Memorandum Opinion and Order,
including this FRFA, in a report to be
sent to Congress and the Government
Accountability Office, pursuant to the
Congressional Review Act.22 In
addition, the Commission will send a
copy of the Report and Order and

21 See, e.g., 3650 MHz Report and Order at
paragraphs 27-29.
22 See 5 U.S.C. 801(a)(1)(A).
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Memorandum Opinion and Order,
including this FRFA, to the Chief
Counsel for Advocacy of the SBA.

List of Subjects in Parts 1, 2, 25, and 90
Radio.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rules Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 1, 2,
25, and 90 as follows:

PART 1—PRACTICE