v‘iio 5-11-05 Wednesday
T % . r Vol. 70  No. 90 May 11, 2005

Pages 24699-24934

ISUET

0

Mederal Re 0



Federal Register/Vol. 70, No.

90/ Wednesday, May 11, 2005

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.archives.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register www.gpoaccess.gov/
nara, available through GPO Access, 1s issued under the authority
of the Administrative Committee of the Federal Register as the
official legal equivalent of the paper and microfiche editions (44
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day

the Federal Register is published and includes both text and
graphics from Volume 59, Number 1 (January 2, 1994) forward.

For more information about GPO Access, contact the GPO Access
User Support Team, call toll free 1-888-293-6498; DC area 202-
512-1530; fax at 202-512-1262; or via e-mail at gpoaccess@gpo.gov.
The Support Team is available between 7:00 a.m. and 9:00 p.m.
Eastern Time, Monday-Friday, except official holidays.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to the delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may %e purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: New Orders, Superintendent of Documents, P.O.
Box 371954, Pittsburgh, PA 15250-7954; or call toll free 1-866-
512-1800, DC area 202-512-1800; or go to the U.S. Government
Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 70 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-741-6005
202-741-6005

FEDERAL REGISTER WORKSHOP
THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

‘WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:
1. The regulatory process, with a focus on the Federal
Register system and the public’s role in the development
of regulations.

2. The relationship between the Federal Register and
Code of Federal Regulations.

3. The important elements of typical Federal Register doc-
uments.

4. An introduction to the finding aids of the FR/CFR sys-
tem.

WHY: To provide the public with access to information nec-
essary to research Federal agency regulations which di-
rectly affect them. There will be no discussion of specific
agency regulations.

WHEN: Tuesday, May 17, 2005

9:00 a.m.-Noon

WHERE: Office of the Federal Register
Conference Room, Suite 700
800 North Capitol Street, NW.

‘Washington, DC 20002

RESERVATIONS: (202) 741-6008




11

Contents

Federal Register
Vol. 70, No. 90

Wednesday, May 11, 2005

Agency for Toxic Substances and Disease Registry
NOTICES
Grants and cooperative agreements; availability, etc.:
Populations around hazardous waste sites; applied
research studies, 24797-24801

Agriculture Department

See Cooperative State Research, Education, and Extension
Service

See Forest Service

Arctic Research Commission
NOTICES
Meetings, 24766

Centers for Disease Control and Prevention
NOTICES
Grant and cooperative agreement awards:
Hawaii Public Health Department, 24801-24802
Grants and cooperative agreements; availability, etc.:
Childhood immunization; racial and ethnic disparities
reduction projects, 24802—24806
Childhood immunization client recall practices use
among private providers; utilization enhancement,
24807-24812
Immunization registries by private providers; methods
and strategies to increase use, 24812-24818

Centers for Medicare & Medicaid Services
See Inspector General Office, Health and Human Services
Department

Coast Guard
RULES
Ports and waterways safety:
Gulf Gateway Deepwater Port, Gulf of Mexico; safety
zone, 24707-24709

Commerce Department

See Foreign-Trade Zones Board

See International Trade Administration

See National Oceanic and Atmospheric Administration

Committee for the Implementation of Textile Agreements
NOTICES
Textile and apparel categories:
Commercial availability actions—
Ring spun single yarns of English yarn number 30 and
higher of .9 denier or finer micro modal fibers,
24767-24768

Commodity Futures Trading Commission
RULES
Commodity Exchange Act:
Federal speculative position limits, 2470524707
NOTICES
Commodity Exchange Act:
Financial and segregation interpretation no. 10;
amendment, 24768-24771

Cooperative State Research, Education, and Extension
Service

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 24765-24766

Defense Department
See Navy Department
NOTICES
Ammunition and explosives safety standards, 24771-24772
Federal Acquisition Regulation (FAR):
Agency information collection activities; proposals,
submissions, and approvals, 24772-24773
Meetings:
Military Compensation Defense Advisory Committee,
24773-24774
Women in Services Advisory Committee, 24774

Education Department

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 24774-24775

Employment and Training Administration
NOTICES
Workforce Investment Act; implementation:
Lower living standard income level determination,
24841-24846

Energy Department
See Federal Energy Regulatory Commission
NOTICES
Environmental statements; notice of intent:
Greater-Than-Class C low-level radioactive waste
disposal, 2477524778
Meetings:
Methane Hydrate Advisory Committee, 24778

Environmental Protection Agency
RULES
Pesticides; tolerances in food, animal feeds, and raw
agricultural commodities:
Dimethenamid, 24709-24712
PROPOSED RULES
Air quality implementation plans; approval and
promulgation; various States:
Ohio, 24734-24740
NOTICES
Meetings:
Scientific Counselors Board, 24781-24782
Pesticide programs:
Risk assessments—
Endothall, 24782-24785
Thidiazuron, 24785-24787

Federal Aviation Administration
RULES
Airworthiness directives:
Airbus, 24699-24701
Boeing, 24703—-24705
Dornier, 24701-24703



v Federal Register/Vol. 70, No. 90/ Wednesday, May 11, 2005/ Contents

PROPOSED RULES
Airworthiness directives:
Aero Advantage, 24731-24734

Federal Communications Commission
RULES
Radio frequency devices:
Wireless operations in 3650-3700 MHz band, 24712—
24727
Television broadcasting:
Children’s television programming—
Cable operators; digital television broadcast licensees’
obligations and requirements, 24727-24728
PROPOSED RULES
Common carrier services:
Telecommunications Act of 1996; implementation—

Dial-around calls from payphones, default

compensation rate update, 24740-24748
Radio stations; table of assignments:
Idaho, 24749-24750
Kansas, 24750
Oklahoma, 24750
Texas and Louisiana, 24748—24749
Wyoming, 24749
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 24787-24789
Common carrier services:
Revenue threshold; annual adjustment, 24789-24790
Telecommunications relay services—

National Exchange Carrier Association; compensation
rates, fund size, and carrier contribution factor,
24790-24791

Video news releases; broadcast licensee and cable
operator use; sponsorship identification
requirements, 24791-24794

Meetings:
Media Security and Reliability Council, 24794
North American Numbering Council, 24794-24795
Rulemaking proceedings; petitions filed, granted, denied,
etc., 24795

Federal Energy Regulatory Commission
NOTICES
Electric rate and corporate regulation filings, 24778-24781

Federal Maritime Commission

NOTICES

Agreements filed, etc., 24795

Ocean transportation intermediary licenses:
M&M Cargo Express, Corp., et al., 24795-24796

Federal Reserve System
NOTICES
Banks and bank holding companies:
Change in bank control, 24796
Formations, acquisitions, and mergers, 24796—24797

Federal Retirement Thrift Investment Board
NOTICES
Meetings; Sunshine Act, 24797

Federal Transit Administration
NOTICES
Environmental statements, notice of intent:
Dallas and Irving, TX; Northwest Corridor-Irving/DFW
Line Light Rail Transit Project, 24856—24859

Fish and Wildlife Service
PROPOSED RULES
Endangered and threatened species:
Gila trout; reclassification, 24750-24764
Plant and animal species candidates or proposed for
listing, findings on resubmitted petitions; description
of progress on listing actions; review, 24870-24934

Food and Drug Administration
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 24818-24819
Harmonization International Conference; guidelines
availability:
Q8 pharmaceutical development, 24819

Foreign-Trade Zones Board
NOTICES
Applications, hearings, determinations, etc.:
Texas
Samsung Austin Semiconductor, LP; semiconductor
memory devices; correction, 24766

Forest Service
NOTICES
Committees; establishment, renewal, termination, etc.:
Santa Rosa and San Jacinto Mountains National
Monument Advisory Committee; correction, 24836

General Services Administration
NOTICES
Federal Acquisition Regulation (FAR):
Agency information collection activities; proposals,
submissions, and approvals, 24772—-24773

Health and Human Services Department

See Agency for Toxic Substances and Disease Registry

See Centers for Disease Control and Prevention

See Food and Drug Administration

See Inspector General Office, Health and Human Services
Department

See National Institutes of Health

See Substance Abuse and Mental Health Services
Administration

Homeland Security Department
See Coast Guard
See U.S. Citizenship and Immigration Services

Housing and Urban Development Department

NOTICES

Grants and cooperative agreements; availability, etc.:
Discretionary programs (SuperNOFA), 24835-24836
Correction, 24835

Reports and guidance documents; availability, etc.:
Alternative Fuel Vehicles Report (FY 2004), 24836

Inspector General Office, Health and Human Services
Department

NOTICES

Program exclusions; list, 24819-24824

Interior Department

See Fish and Wildlife Service
See Land Management Bureau
See National Park Service



Federal Register/Vol. 70, No. 90/ Wednesday, May 11, 2005/ Contents

Internal Revenue Service
NOTICES
Meetings:
Taxpayer Advocacy Panels, 24863

International Trade Administration
NOTICES
Meetings:

President’s Export Council, 24766

International Trade Commission
NOTICES
Import investigations:
Carbon steel butt-weld pipe fittings from—
Various countries, 24838—24839

Justice Department
See Justice Programs Office

Justice Programs Office

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 24839-24841

Labor Department
See Employment and Training Administration
See Labor Statistics Bureau

Labor Statistics Bureau
NOTICES
Meetings:
Labor Research Advisory Council, 24847

Land Management Bureau
NOTICES
Committees; establishment, renewal, termination, etc.:
Santa Rosa and San Jacinto Mountains National
Monument Advisory Committee; correction, 24836

National Aeronautics and Space Administration
NOTICES
Federal Acquisition Regulation (FAR):
Agency information collection activities; proposals,
submissions, and approvals, 2477224773

National Council on Disability
NOTICES
Meetings; Sunshine Act, 24847-24848

National Highway Traffic Safety Administration
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 2485924860
Motor vehicle safety standards; exemption petitions, etc.:
Century Products, Inc., 24860-24862

National Institutes of Health
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 24824—-24825
Inventions, Government-owned; availability for licensing,
24825-24826
Meetings:
Fogarty International Center Advisory Board, 24826
National Cancer Institute, 24826—24827
National Center for Complementary and Alternative
Medicine, 24827
National Institute of Diabetes and Digestive and Kidney
Diseases, 24827-24828

National Institute of Mental Health, 24829
National Institute on Aging, 24828-24829
Scientific Review Center, 24829-24832
Patent licenses; non-exclusive, exclusive, or partially
exclusive:
Lipid Sciences, Inc., 24832-24833

National Oceanic and Atmospheric Administration
RULES
Fishery conservation and management:
West Coast States and Western Pacific fisheries—
West Coast salmon, 24728-24730

National Park Service

NOTICES

National Register of Historic Places:
Pending nominations, 24836—24838

Navy Department
NOTICES
Meetings:
Ocean Research Advisory Panel, 24774

Securities and Exchange Commission

NOTICES

Self-regulatory organizations; proposed rule changes:
Boston Stock Exchange, Inc., 24848
National Association of Securities Dealers, Inc., 24848—

24849

New York Stock Exchange, Inc., 24849-24850
Philadelphia Stock Exchange, Inc., 24851-24852

Sentencing Commission, United States
See United States Sentencing Commission

Small Business Administration

NOTICES

Disaster loan areas:
Pennsylvania, 24856

Social Security Administration
NOTICES
Social security rulings and acquiescence rulings:

Medical improvement review standard sequential
evaluation process for children under age 18;
determining continuing disability; correction, 24867—
24868

Substance Abuse and Mental Health Services
Administration
NOTICES
Meetings:
Drug Testing Advisory Board, 24833
Substance Abuse Treatment Center National Advisory
Council, 24833-24834

Textile Agreements Implementation Committee
See Committee for the Implementation of Textile
Agreements

Toxic Substances and Disease Registry Agency
See Agency for Toxic Substances and Disease Registry

Transportation Department

See Federal Aviation Administration

See Federal Transit Administration

See National Highway Traffic Safety Administration

Treasury Department
See Internal Revenue Service



VI Federal Register/Vol. 70, No. 90/ Wednesday, May 11, 2005 / Contents

NOTICES
Meetings:
Financial Literacy and Education Commission, 24862—
24863

U.S. Citizenship and Immigration Services

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 24834—24835

United States Sentencing Commission

NOTICES

Sentencing guidelines and policy statements for Federal
courts, 24852—-24856

Veterans Affairs Department

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 24863-24866

Separate Parts In This Issue

Part Il
Interior Department, Fish and Wildlife Service, 24870—
24934

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



Federal Register/Vol. 70, No. 90/ Wednesday, May 11, 2005 / Contents VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

14 CFR
39 (3 documents) ........... 24699,
24701, 24703

Proposed Rules:

Proposed Rules:
17 (2 documents) ........... 24750,
24870



24699

Rules and Regulations

Federal Register
Vol. 70, No. 90

Wednesday, May 11, 2005

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM—-49-AD; Amendment
39-14081; AD 2005-10-04]

RIN 2120-AA64
Airworthiness Directives; Airbus Model
A319, A320, and A321 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A319, A320, and A321 series airplanes.
This AD requires repetitive inspections
of the left- and right-side main landing
gear (MLG) side-stay cuff lugs and
down-lock spring attachments for
evidence of cracked or fractured side-
stay cuff lugs or down-lock spring

attachments, and repair if necessary.
This AD also provides for optional
terminating action for the repetitive
inspections. This action is necessary to
prevent failure of the MLG side-stay cuff
lugs or down-lock spring attachments,
which could result in improper down-
lock of the MLG during a freefall
extension, and possible collapse of the
MLG. This action is intended to address
the identified unsafe condition.

DATES: Effective June 15, 2005.

The incorporation by reference of a
certain publication listed in the
regulations is approved by the Director
of the Federal Register as of June 15,
2005.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2141;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to

include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A319, A320, and A321 series
airplanes was published in the Federal
Register on October 15, 2003 (68 FR
59347). That action proposed to require
repetitive inspections of the left- and
right-side main landing gear (MLG) side-
stay cuff lugs and down-lock spring
attachments for evidence of cracked or
fractured side-stay cuff lugs or down-
lock spring attachments, and repair if
necessary. That action also provided for
optional terminating action for the
repetitive inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support of the Proposed AD

Several commenters, including the
airplane manufacturer, support the
intent of the proposed AD.

Request To Reference Revised Service
Information

Several commenters note that Airbus
has revised the service information cited
in the proposed AD. The commenters
suggest that the proposed AD be
changed to reference the revised service
information, as identified in the
following table.

TABLE—REVISED SERVICE INFORMATION/SERVICE INFORMATION CITED IN PROPOSED AD

Referenced in the
) . L L L _ I o following para-
Revised Airbus service information Cited in the proposed AD as For accomplishing the graph(s) of the pro-
posed AD—

Airbus A319/A320/A321 Maintenance | Airbus A318/A319/A320/A321 Mainte- | Alternative to the inspection require- | (d).

Planning Document, Revision 26a, nance Planning Document, Revision ments in paragraph (a) of the pro-

dated July 31, 2003. 25, dated October 2001. posed AD.
A320-32-1223, Revision 01, dated | A320-32-1223, dated March 5, 2001 Optional terminating action .................. (e).

June 11, 2002.
A320-32A1224, Revision 01, dated | A320-32A1224, dated January 18, | Inspection and part replacement ......... (a) and (c).

June 11, 2002. 2001.

We agree that this AD should
reference the revised Airbus service
information. We have reviewed the
revised service information and
determined that the majority of changes
are editorial. Revision 01 of Service
Bulletin A320-32A1224 includes the

compliance times mandated in French
airworthiness directive 2002—-075(B),
dated January 23, 2002. Instead of
referring operators to Chapter 32—11-19
of the Airbus A319/A320/A321 Aircraft
Maintenance Manual, Revision 01
includes Figure 1, which shows the

inspection areas for the side-stay cuffs
and links. We have revised paragraphs
(a) and (c) of this AD to reference Airbus
Service Bulletin A320-32A1224,
Revision 01, dated June 11, 2002, and
removed the citation for the original
issue of that service bulletin. We have
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also included a new paragraph (d) in
this AD to give credit for inspections
and part replacements accomplished
before the effective date of this AD, in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin
A320-32A1224, dated January 18, 2001,
and changed the designations of the
subsequent paragraphs.

We have revised paragraph (e) of this
AD (paragraph (d) of the proposed AD)
to include Revision 26a, dated July 31,
2003, of the Airbus A318/A319/A320/
A321 Maintenance Planning Document
(MPD). In addition, we have revised the
description of task number 321119-01—
1 to reflect the description as changed
in Revision 26a of the MPD.

In addition, we have revised
paragraph (f) of this AD (paragraph (e)
of the proposed AD) to include the
citation for Service Bulletin A320-32—
1223, Revision 01, dated June 11, 2002,
as an additional source of service
information for accomplishing the
optional terminating action.

Request To Change Type of Inspection

Two commenters note that paragraph
(a) of the proposed AD specifies that
operators should do a detailed
inspection for cracked or fractured lugs.
The commenters point out that the
parallel French airworthiness directive,
2002-075(B), dated January 23, 2002;
Airbus Service Bulletin A320-32A1224,
Revision 01; and task number 321119—
01-1, “Mechanism Visual Check of
Main Landing Gear Downlocking
Springs and Side-stay Center Joint Links
and Cuff,” of the Airbus A318/A319/
A320/A321 MPD; recommend a visual
check to ensure the lugs are not
ruptured. The commenters suggest that
the inspection terminology in the
proposed AD be changed from “detailed
inspection” to “visual check” in order
to harmonize with the Airbus service
information. One commenter states that
the intent of the action is to look for
obvious damage; therefore, visual check
is more appropriate verbiage than
detailed inspection.

We agree with the intent of the
commenters’ requests and have revised
paragraph (a) of this AD to reference a
“general visual inspection” instead of a
“detailed inspection.” We also revised
Note 1 of this AD to provide the
definition of a general visual inspection.
When included in an AD, the term
“check” means something other than a
cursory inspection of an item, and the
requirements of this AD do not warrant
the use of that term.

Request To Revise Compliance Time

One commenter requests that the
compliance times in paragraph (a) of the

proposed AD be changed from flight
hours to flight cycles. Specifically, the
commenter requests that paragraph
(a)(1) of the proposed AD be changed
from “Within 60 months from the first
entry into service of the MLG, or before
the accumulation of 9,000 total flight
hours on the MLG, whichever occurs
first” to “Within 60 months from the
first entry into service of the MLG, or
before 7,200 total flight cycles on the
MLG, whichever occurs first.”” The
commenter also requests that the
compliance time in paragraph (a)(2) of
the proposed AD be changed from
“Within 500 flight hours on the MLG
after the effective date of this AD” to
“Within 500 flight cycles on the MLG
after the effective date of this AD.” The
commenter states that it tracks MLG
side-stays by flight cycles, in accordance
with its approved maintenance program,
and that changing the initial inspection
to flight cycles would allow the
inspection to be incorporated within a
scheduled maintenance check. The
commenter did not provide any
information regarding how it converted
9,000 total flight hours to 7,200 total
flight cycles, or how it converted 500
flight hours to 500 flight cycles.

We agree with the intent of the
commenter’s request, but we do not
agree to revise the compliance times in
paragraphs (a)(1) and (a)(2) of this AD
from flight hours to flight cycles. We do
not have any technical justification for
making the requested changes. When
determining the compliance time for
this AD, we considered the compliance
time specified in the parallel French
airworthiness directive, the airplane
manufacturer’s recommendation, and
the average utilization of the affected
fleet. According to the provisions of
paragraph (g) of this AD, anyone may
submit a request to adjust the
compliance time if the request includes
data that justify that a different
compliance time would provide an
acceptable level of safety. We have not
changed this AD regarding this issue.

Explanation of Change to This AD

Paragraphs (b), (c), and (e) of this AD
have been revised to change the
repetitive inspection intervals from 500
flight cycles to 500 flight hours.
Although the French airworthiness
directive, the Airbus service
information, and the compliance times
in paragraph (a) of this AD state
compliance times in flight hours, we
inadvertently stated the repetitive
inspection intervals in flight cycles
instead of flight hours.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We have determined that these changes
will neither increase the economic
burden on any operator nor increase the
scope of the AD.

Cost Impact

We estimate that 367 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 2 work hours
per airplane to accomplish the required
actions, and that the average labor rate
is $65 per work hour. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be $130
per airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
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or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2005-10-04 Airbus: Amendment 39-14081.
Docket 2002—-NM—49-AD.

Applicability: Airbus Model A319, A320,
and A321 series airplanes; certificated in any
category; except those airplanes on which
Airbus Modification 30648 has been
installed.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the MLG side-stay
cuff lugs or down-lock spring attachments,
which could result in improper down-lock of
the MLG during a freefall extension, and
possible collapse of the MLG, accomplish the
following:

Inspection

(a) Do a general visual inspection of the
left- and right-side main landing gear (MLG)
side-stay cuff lugs and down-lock spring
attachments to detect failures (cracked or
fractured lugs), in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-32A1224, Revision 01,

dated June 11, 2002, at the later of the times
specified in paragraphs (a)(1) and (a)(2) of
this AD.

(1) Within 60 months from the first entry
into service of the MLG, or before the
accumulation of 9,000 total flight hours on
the MLG, whichever occurs first.

(2) Within 500 flight hours on the MLG
after the effective date of this AD.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

(b) If, during any inspection required by
paragraph (a) of this AD, no crack or fracture
is detected: Repeat the inspection required by
paragraph (a) of this AD thereafter at
intervals not to exceed 500 flight hours until
the actions specified in paragraph (f) of this
AD are accomplished.

(c) If, during any inspection required by
paragraph (a) of this AD, any crack or fracture
is detected: Before further flight, replace any
discrepant part with a new part of the same
type in accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
32A1224, Revision 01, dated June 11, 2002.
Repeat the inspection required by paragraph
(a) of this AD thereafter at intervals not to
exceed 500 flight hours until the actions
specified in paragraph (f) of this AD are
accomplished.

Actions Accomplished Previously per
Earlier Revision of the Service Bulletin

(d) Inspections and part replacements
accomplished before the effective date of this
AD in accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
32A1224, dated January 18, 2001, are
considered acceptable for compliance with
the requirements of paragraphs (a), (b), and
(c) of this AD.

Actions Accomplished per the Maintenance
Planning Document

(e) Compliance with task number 321119-
01-1, “Mechanism Visual Check of Main
Landing Gear Downlocking Springs and Side-
stay Center Joint Links and Cuff,” in Revision
25, dated October 2001; or Revision 26a,
dated July 31, 2003; of the Airbus A318/
A319/A320/A321 Maintenance Planning
Document; is considered acceptable for
compliance with the inspection requirements
of paragraph (a) of this AD. Operators should
note that this task requires repetitive
inspections at 8-day intervals, instead of
intervals not to exceed 500 flight hours.

Optional Terminating Action

(f) Replacement of the MLG side-stay lugs
and links on the left and right sides of the
airplane, with lugs and links made of new,

improved material, in accordance with
Airbus Service Bulletin A320-32-1223,
dated March 5, 2001; or Revision 01, dated
June 11, 2002; terminates the repetitive
inspections required by paragraphs (b) and
(c) of this AD.

Alternative Methods of Compliance

(g) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(h) Unless otherwise specified in this AD,
the actions must be done in accordance with
Airbus Service Bulletin A320-32A1224,
Revision 01, dated June 11, 2002. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. To get copies of this service
information, go to Airbus, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. To inspect copies of this service
information, go to the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or to the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Note 2: The subject of this AD is addressed
in French airworthiness directive 2002—
075(B), dated January 23, 2002.

Effective Date

(i) This amendment becomes effective on
June 15, 2005.

Issued in Renton, Washington, on April 29,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-9196 Filed 5—10-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20414; Directorate
Identifier 2004—-NM-116-AD; Amendment
39-14079; AD 2005-10-02]

RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Dornier Model 328-300 series airplanes.
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This AD requires installing an
additional mounting angle for the
respective de-icing pipes at rib 9 in the
leading edge area of the left- and right-
hand wings. This AD is prompted by
chafed de-icing lines in the wing
leading edge area. We are issuing this
AD to prevent chafing of the de-icing
lines, which could result in a reduction
in functionality of the anti-ice system,
and possibly reduced controllability and
performance of the airplane in icing
conditions.

DATES: This AD becomes effective June
15, 2005.

The incorporation by reference of a
certain publication listed in the AD is
approved by the Director of the Federal
Register as of June 15, 2005.
ADDRESSES: For service information
identified in this AD, contact AvCraft
Aerospace GmbH, P.O. Box 1103, D—
82230 Wessling, Germany.

Docket: The AD docket contains the
proposed AD, comments, and any final

disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW., room P1.-401,
Washington, DC. This docket number is
FAA-2005-21404; the directorate
identifier for this docket is 2004—-NM—
116—AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for all Dornier Model 328-300

ESTIMATED COSTS

series airplanes. That action, published
in the Federal Register on February 22,
2005 (70 FR 8547), proposed to require
installing an additional mounting angle
for the respective de-icing pipes at rib

9 in the leading edge area of the left- and
right-hand wings.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this AD.

Number
Average
) Work Cost per  of U.S.-
Action hours Iakécr)m:htre Parts airplane  registered Fleet cost
P airplanes
INSTAIIALION ..o e e 8 $65 $252 $772 49 $37,828

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the National Government and the States,

or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-10-02 Fairchild Dornier GMBH
(Formerly Dornier Luftfahrt GmbH):
Amendment 39-14079. Docket No.
FAA—-2005—-20414; Directorate Identifier
2004-NM-116-AD.

Effective Date

(a) This AD becomes effective June 15,
2005.
Affected ADs

(b) None.
Applicability

(c) This AD applies to all Dornier Model
328-300 series airplanes, certificated in any
category.
Unsafe Condition

(d) This AD was prompted by chafed de-
icing lines in the wing leading edge area. We
are issuing this AD to prevent chafing of the
de-icing lines, which could result in a
reduction in functionality of the anti-ice
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system, and possibly reduced controllability
and performance of the airplane in icing
conditions.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Installation

(f) Within 90 days after the effective date
of this AD, install an additional mounting
angle at rib 9 in the leading edge area of the
left- and right-hand wings in accordance with
the Accomplishment Instructions of Dornier
Service Bulletin SB-328]-30-190, dated July
16, 2003.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, has the authority to approve
AMOGC:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Related Information

(h) German airworthiness directive D—
2004-049, dated February 1, 2004, also
addresses the subject of this AD.

Material Incorporated by Reference

(i) You must use Dornier Service Bulletin
SB-328J-30-190, dated July 16, 2003, to
perform the actions that are required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approves the
incorporation by reference of this document
in accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. To get copies of the service
information, contact AvCraft Aerospace
GmbH, P.O. Box 1103, D-82230 Wessling,
Germany. To view the AD docket, go to the
Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street SW., room PL—401, Nassif Building,
Washington, DC. To review copies of the
service information, contact the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on April 29,
2005.
Ali Bahrami,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 05-9197 Filed 5—10-05; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20081; Directorate
Identifier 2004—NM-132-AD; Amendment
39-14080; AD 2005-10-03]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 777-200 and 777-300 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 777-200 and —300 series
airplanes. This AD requires
modification of the operational program
software (OPS) of the air data inertial
reference unit (ADIRU). This AD is
prompted by a report of the display of
erroneous heading information to the
pilot due to a defect in the OPS of the
ADIRU. We are issuing this AD to
prevent the display of erroneous
heading information to the pilot, which
could result in loss of the main sources
of attitude data, consequent high pilot
workload, and subsequent deviation
from the intended flight path.

DATES: This AD becomes effective June
15, 2005.

The incorporation by reference of
certain publications listed in the AD is
approved by the Director of the Federal
Register as of June 15, 2005.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.
Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW., room PL—401,
Washington, DC. This docket number is
FAA-2005-20081; the directorate
identifier for this docket is 2004—-NM—
132-AD.
FOR FURTHER INFORMATION CONTACT: Paul
Feider, Aerospace Engineer, Systems
and Equipment Branch, ANM-1308S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,

Washington 98055-4056; telephone
(425) 917-6467; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for certain Boeing Model 777—
200 and —-300 series airplanes. That
action, published in the Federal
Register on January 19, 2005 (70 FR
2980), proposed to require modification
of the operational program software
(OPS) of the air data inertial reference
unit (ADIRU).

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been submitted on the proposed AD.

Support for the Proposed AD

One commenter supports the
proposed AD and states that it is
appropriate because it will prevent
future occurrences of erroneous heading
information being presented to the pilot.
Another commenter states that it
understands the need for the
modification to the affected OPS of the
ADIRU and does not have any objection
to the proposed AD. The second
commenter adds that the modification
was accomplished on all its Model 777
series airplanes in calendar year 2002.

Request To Add New Service
Information

Two commenters ask that Boeing
Service Bulletin 777-34-0094, dated
June 10, 2004, be added to the proposed
AD as an additional source of service
information for accomplishing the
modification of the OPS of the ADIRU.

One commenter, the airplane
manufacturer, states that the new
service bulletin provides procedures for
installation of a newer version of the
OPS of the ADIRU, which contains the
fix required by the proposed AD. The
commenter suggests adding the new
service bulletin to paragraph (f) of the
proposed AD as an option for
accomplishing the modification in the
proposed AD, instead of using the
service bulletin currently referenced.

Another commenter states that it is
concerned about any wording in the
proposed AD that may affect and impact
any future installations of new OPS of
the ADIRU. The commenter adds that it
is imperative that the proposed AD
address this issue as Boeing has already
released a new service bulletin. The
commenter notes that the new service
bulletin contains information for
updating the existing software with an
adjusted Mach function; the proposed
AD would mandate installation of
previous OPS of the ADIRU per Boeing
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Service Bulletin 777-34A0082, Revision
1, dated December 19, 2002. The
commenter has already incorporated the
installation of OPS of the ADIRU per the
mandated bulletin, and has also
incorporated the installation of OPS of
the ADIRU per Service Bulletin 777-34—
0094. The commenter is concerned that
an Alternative Method of Compliance
(AMOC) may now be required for any
operator that has incorporated or will
incorporate software upgrades in the
future.

We agree with the intent of the
commenters’ requests to reference
Boeing Service Bulletin 777-34—0094,
we have reviewed the service bulletin
and we determined that it addresses the
unsafe condition appropriately.
Therefore, we have changed paragraph
(f) of this final rule to include that
service bulletin as an additional
appropriate source of service
information for accomplishing the
modification. However, regarding future
upgrades of the OPS of the ADIRU per
the issuance of future service
information; we cannot accept as-yet
unpublished service documents for
compliance with the requirements of an
AD. Referring to an unavailable service
bulletin in an AD to allow operators to
use later revisions of the referenced
documents (issued after publication of
the AD) violates Office of the Federal
Register regulations for approving
materials that are incorporated by
reference. However, under the
provisions of paragraph (g) of this AD,
affected operators may request approval
to use a later revision of the referenced
service bulletin as an AMOC.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
with the change described previously.
This change will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

There are about 409 airplanes of the
affected design in the worldwide fleet.
This AD affects about 130 airplanes of
U.S. registry. The actions take about 1
work hour per airplane, at an average
labor rate of $65 per work hour.
Required parts are free of charge. Based
on these figures, the estimated cost of
the AD for U.S. operators is $8,450, or
$65 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue

rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the National Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-10-03 Boeing: Amendment 39-14080.
Docket No. FAA—-2005-20081;
Directorate Identifier 2004-NM-132—-AD.

Effective Date

(a) This AD becomes effective June 15,
2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 777—
200 and —-300 series airplanes, certificated in
any category; as listed in Boeing Service

Bulletin 777-34A0082, Revision 1, dated
December 19, 2002.

Unsafe Condition

(d) This AD was prompted by a report of
the display of erroneous heading information
to the pilot due to a defect in the operational
program software (OPS) of the air data
inertial reference unit (ADIRU). The Federal
Aviation Administration is issuing this AD to
prevent the display of erroneous heading
information to the pilot, which could result
in loss of the main sources of attitude data,
consequent high pilot workload, and
subsequent deviation from the intended
flight path.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 6 months after the effective date
of this AD: Modify the OPS of the ADIRU by
doing the applicable actions specified in the
Accomplishment Instructions of Boeing
Service Bulletin 777-34A0082, Revision 1,
dated December 19, 2002, or Boeing Service
Bulletin 777-34-0094, dated June 10, 2004.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Material Incorporated by Reference

(h) You must use Boeing Service Bulletin
777-34A0082, Revision 1, dated December
19, 2002; or Boeing Service Bulletin 777-34—
0094, dated June 10, 2004; to perform the
actions that are required by this AD, unless
the AD specifies otherwise. The Director of
the Federal Register approves the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. To get copies of
the service information, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207. To view the
AD docket, go to the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street, SW., room PL—401,
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Nassif Building, Washington, DC. To review
copies of the service information, go to the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on April 29,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-9198 Filed 5—-10-05; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 150
RIN 3038—-AC24

Revision of Federal Speculative
Position Limits

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (Commission) is
amending Commission regulation 150.2
to increase the speculative position
limit levels for all single-month and all-
months-combined positions subject to
such limits. In addition, the
Commission is making other clarifying
amendments concerning the aggregation
of positions when a Designated Contract
Market (DCM) trades two or more
contracts with substantially identical
terms, and is deleting several obsolete
provisions in part 150 that relate to
contracts that are no longer listed for
trading or to DCMs that no longer exist.
DATES: Effective June 10, 2005.

FOR FURTHER INFORMATION CONTACT:
Clarence Sanders, Attorney, Division of
Market Oversight, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581, telephone (202)
418-5068, facsimile number (202) 418—

5507, electronic mail csanders@cftc.gov;

or Martin Murray, Economist, Division
of Market Oversight, telephone (202)
418-5276, facsimile number (202) 418—
5507, electronic mail
mmurray@cftc.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On March 15, 2005 (70 FR 12621), the
Commission published proposed
amendments to Commission regulation
150.2 to increase the speculative

position limit levels for single-month
and all-months-combined positions for
CBT Corn, Oats, Soybeans, Wheat,
Soybean Oil, and Soybean Meal; MGE
Hard Red Spring Wheat; KCBT Hard
Winter Wheat, and NYBOT Cotton No.
2.1 The spot month limits for all of these
commodities would remain unchanged.
The Commission also proposed to
clarify in regulation 150.2 its practice of
aggregating traders’ positions for
purposes of ascertaining compliance
with Federal speculative position limits
when a DCM lists for trading two or
more contracts with substantially
identical terms based on the same
underlying commodity characteristics.
Finally, the Commission proposed to
delete several obsolete provisions in
part 150 that relate to contracts that are
no longer listed for trading or to DCMs
that no longer exist.2

I1. Final Rules

The Commission is adopting as final
rules without additional amendment the
revisions to the speculative position
limit levels that were set forth in the
proposed rulemaking. This action is
based upon its experience in
administering these limits and after
carefully considering the comments
received in response to the notice of
proposed rulemaking.

Thirteen comment letters were
received in response to the proposed
rulemaking, all but one of which was in
favor. Favorable comments were
submitted by representatives of
agricultural trade or producer
organizations, in particular the
American Farm Bureau Federation
(AFBF) and the National Farmers Union
(NFU) who filed a joint statement, the
National Grain Trade Council, and the
National Grain and Feed Association;
two DCMs, the Minneapolis Grain
Exchange and the Chicago Board of
Trade; and several entities representing
the views of hedge fund managers,
particularly the Managed Funds
Association, Eclipse Capital, Campbell
& Company, Rotella Capital
Management, Chesapeake Capital
Corporation, John W. Henry & Co., and

1Commission regulation 150.2 imposes three
types of position limits for each specified contract:
a spot-month limit, a single-month limit that
applies to each non-spot month, and an all-months-
combined limit.

2 Commission regulation 150.2 currently includes
Federal speculative position limits for agricultural
commodities traded on the MidAmerica
Commodity Exchange (MidAm) and for the white
wheat futures contract traded on MGE. These
provisions relating to the MidAm and the MGE
white wheat futures contract are obsolete and will
be repealed as part of this action. In addition,
reference to the New York Cotton Exchange is being
changed to NYBOT to reflect a change in corporate
organization.

Graham Capital Management. Most of
the favorable comments supported the
proposed higher limits as a desirable
interim step towards the ultimate
abolition of Federal limits, although the
AFBF and NFU supported both the
higher limits and the continued
retention of Federal limits indefinitely.
In this regard, as the Commission noted
in its proposed rulemaking, while the
Commission has determined at this time
to retain Federal speculative position
limits at the increased levels contained
herein, the Commission intends to
continue its review of its current
policies regarding the administration of
speculative position limits, including a
further evaluation of the merits of
retaining Federal speculative limits.

The American Cotton Shippers
Association (ACSA) opposed the
proposed increase in the single-month
and all-months combined limits for
cotton. In particular, ACSA noted that
the NYBOT has proposed, in
consultation with its cotton committee,
the establishment of its own, exchange-
set speculative position limits for the
cotton No. 2 futures and option
contracts. The NYBOT’s proposed limits
of 2,500 futures-equivalent contracts for
single months and 4,000 futures-
equivalent contracts for all months
combined are lower than those to be
adopted by the Commission in this
rulemaking. Accordingly, ACSA
expressed the view that the Commission
should adopt in part 150 of the
Commission’s regulations the NYBOT’s
proposed lower levels.3

The Commission has taken this view
into account but nevertheless believes
that the limit levels it has proposed for
the NYBOT cotton No. 2 futures and
option contracts under part 150 of the
Commission’s regulations are
appropriate and that no change from its
proposed rulemaking is necessary for
several reasons. First, the Commission
has applied consistent criteria in setting
Federal speculative limits for all
commodities subject to those limits, and
it believes that it should continue this
policy. Accordingly, the all-months-
combined speculative position limit
levels adopted herein, including the
limit for the cotton No. 2 futures
contract, were set according to the
Commission’s long standing and well-
established formula that takes into

3In an August 3, 2004, letter, the NYBOT
submitted for Commission approval proposed
speculative position limit rules for the cotton No.
2 futures and option contracts pursuant to Section
5¢(c)(2) of the Commodity Exchange Act, and
Commission regulation 40.4. At that time, the
NYBOT also agreed to extend the Commission’s
time to review and approve the amendments until
such time as the Commission should implement
amendments to Commission regulation 150.2.
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account open interest levels in the
underlying futures and option markets,
and the single-month levels adopted
herein for each commodity were set to
maintain the existing ratio between all-
months-combined and single-month
levels. In addition, the Commission
notes that most comments made to the
proposed rulemaking endorsed the
Commission’s approach for setting the
single-month and all-months-combined
speculative position limit levels.
Finally, the Commission notes that
DCMs may set speculative position
limits at levels lower than Commission-
specified levels, and that such lower
levels would necessarily apply to all
position holders. Thus, for the cotton
No. 2 contracts, the applicable limits
would be the lower levels that the
NYBOT proposes to adopt, consistent
with the comments expressed by the
ACSA. In this regard, it is the
Commission’s expressed policy to
review and approve, where appropriate,
all speculative position limit provisions
adopted by DCMs, and furthermore that
a violation of contract market position
limits that have been approved by the
Commission is also a violation of
section 4a(e) of the Act.4

In addition, the Commission is
making other clarifying amendments
concerning the aggregation of positions
when a Designated Contract Market
(DCM) trades two or more contracts
with substantially identical terms. No
comments were received in opposition
to this clarification.

I1I. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., requires Federal
agencies, in proposing rules, to consider
the impact of those rules on small
businesses. The Commission believes
that the rule amendments to raise
Commission speculative position limits
would only impact large traders. The
Commission has previously determined
that large traders are not small entities
for purposes of the RFA.5 Therefore, the
Acting Chairman, on behalf of the
Commission, hereby certifies, pursuant
to 5 U.S.C. 605(b), that the action taken
herein will not have a significant
economic impact on a substantial
number of small entities. The
Commission also notes in this regard
that the final rules will raise speculative
limit levels and thereby reduce the
regulatory burden on all affected
entities.

B. Paperwork Reduction Act

The final rule and its associated
information collection requirements
have been reviewed and approved by
the Office of Management and Budget
pursuant to the Paperwork Reduction
Act of 1995, 44 U.S.C. 3507(d), under
control numbers 3038—0009 and 3038—
0013. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid
control number. In the notice of

SPECULATIVE POSITION LIMITS
[In contract units]

proposed rulemaking, the Commission
estimated the paperwork burden that
would be imposed by the rules and
sought comments on the estimates. No
comments were received in response to
this request.

List of Subjects in 17 CFR Part 150

Agricultural commodities, Bona fide
hedge positions, Commodity futures,
Cotton, Grains, Position limits, Spread
exemptions.

m In consideration of the foregoing,
pursuant to the authority contained in
the Commodity Exchange Act, the
Commission hereby proposes to amend
part 150 of chapter I of title 17 of the
Code of Federal Regulations as follows:

PART 150—LIMITS ON POSITIONS

m 1. The authority citation for part 150 is
revised to read as follows:

Authority: 7 U.S.C. 6a, 6c, and 12a(5), as
amended by the Commodity Futures
Modernization Act of 2000, Appendix E of
Pub. L. 106-554, 114 Stat. 2763 (2000).

m 2. Section 150.2 is revised to read as
follows:

§150.2 Position limits.

No person may hold or control
positions, separately or in combination,
net long or net short, for the purchase
or sale of a commodity for future
delivery or, on a futures-equivalent
basis, options thereon, in excess of the
following:

Contract Spot month | Single month All months
Chicago Board of Trade
(0] (g TF=TaTo I 1V 11 T @oT ¢ o LSOO R SRR 600 13,500 22,000
(O | SO S RURTPROR 600 1,400 2,000
Soybeans and MiNi-SOYDEANS 1 ........oo it 600 6,500 10,000
Wheat and MiNi-WHheEAE T ... ..o ettt et n e aeeeees 600 5,000 6,500
510}/ o1=Y: 1o T O L TP TSP PP UPPSPOPPU 540 5,000 6,500
SOYDEAN IMEAI ...ttt e et e e e et e e et e e e e eabe e e e e aee e e e ne e e e e nbeeeaanbeeeaanreeeaneen 720 5,000 6,500
Minneapolis Grain Exchange
Hard Red SPring WREAL .........oouiiiiiaii ettt ettt ettt et st e et e e esee e bt e e naeeeneeenseanneaen 600 5,000 6,500
New York Board of Trade
(0701 1 (o] 0 I o T SO UR PR OR 300 3,500 5,000
Kansas City Board of Trade
Hard WINEr WREAL ...t ettt e e e e s e e e e e e nn e e e anneee s 600 5,000 6,500

1For purposes of compliance with these limits, positions in the regular sized and mini-sized contracts shall be aggregated.

4See Appendix B to part 38 of the Commission’s
regulations, pertaining to Acceptable Practices
under Core Principle 5 for DCMs.

547 FR 18618 (April 30, 1982).
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Issued by the Commission this 6th day of
May, 2005, in Washington, DC.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 05-9383 Filed 5-10-05; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 150
[USCG-2005-21111]
RIN 1625-AA00

Safety Zone; Gulf Gateway Deepwater
Port, Gulf of Mexico

AGENCY: Coast Guard, DHS.

ACTION: Interim rule; request for
comments.

SUMMARY: The Coast Guard is
establishing an interim safety zone
around the primary component of the
Gulf Gateway Deepwater Port, Gulf of
Mexico, and its accompanying systems.
The purpose of this safety zone is to
protect vessels and mariners from the
potential safety hazards associated with
deepwater port operations. All vessels,
with the exception of deepwater port
support vessels, are prohibited from
entering into or moving within this
safety zone.

DATES: This interim rule is effective May
11, 2005. Comments and related
material must reach the Docket
Management Facility on or before July
11, 2005.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket [USCG—2005—
21111]. Docket information can be
examined on the Department of
Transportation docket management
system Web site at http://dms.dot.gov.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call
Lieutenant Commander (LCDR) Kevin
Tone, Coast Guard Office of Operating
and Environmental Standards, at (202)
267—-0226, e-mail:
ktone@comdt.uscg.mil. If you have
questions on viewing the docket, call
Andrea M. Jenkins, Program Manager,
Docket Operations, telephone 202—-366—
0271.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All

comments received will be posted,
without change, to http://dms.dot.gov
and will include any personal
information you have provided. We
have an agreement with the Department
of Transportation (DOT) to use the
Docket Management Facility. Please see
DOT’s “Privacy Act” paragraph below.

Submitting comments: If you submit a
comment, please include your name and
address, identify the docket number for
this rulemaking (USCG-2005-21111),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. You may submit your
comments and material by electronic
means, mail, fax, or delivery to the
Docket Management Facility at the
address under ADDRESSES; but please
submit your comments and material by
only one means. If you submit them by
mail or delivery, submit them in an
unbound format, no larger than 8% by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this rule in view of them.

Viewing comments and documents:
To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://dms.dot.gov at any time and
conduct a simple search using the
docket number. You may also visit the
Docket Management Facility in room
PL—401 on the Plaza level of the Nassif
Building, 400 Seventh Street SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Privacy Act: Anyone can search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review the Department of
Transportation’s Privacy Act Statement
in the Federal Register published on
April 11, 2000 (65 FR 19477), or you
may visit http://dms.dot.gov.

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
rulemaking. Under 5 U.S.C. 553(b)(B),
the Coast Guard finds that good cause
exists for not publishing an NPRM.
Publishing an NPRM and delaying its
effective date would be contrary to the
public interest, since there is not
sufficient time to publish a proposed

rule in advance of the next transfer
operation and immediate action is
needed to protect persons and vessels
against the hazards associated with
deepwater port operations.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. While there is a 60 day public
comment period, delaying its effective
date would be contrary to public
interest since immediate action is
needed to respond to the potential
hazards posed to local marine traffic
and personnel involved in maritime
operations by deepwater port
operations.

Background and Purpose

The Gulf Gateway Deepwater Port
(DWP) is located approximately 116
miles off the Louisiana coast at West
Cameron Area, South Addition Block
603 “A”, 28°05"16” N, 093°03'07” W.
The DWP operator plans to offload
liquefied natural gas (LNG) vessels by
regasifying the LNG on board vessels.
The regasified natural gas is then
transferred through a submerged loading
turret buoy (STL), to a flexible riser
leading to a seabed pipeline to a
metering platform. From the platform
the natural gas feeds into two separate
downstream seabed pipelines to connect
with the Southeastern United States
natural gas network. In order to improve
safety and security at the port while
regasification and transfer operations
are occurring, several routing measures
have been implemented. In July 2004,
the Coast Guard forwarded a proposal to
the International Maritime Organization
(IMO) requesting the establishment of
an Area To Be Avoided (ATBA) and a
mandatory No Anchoring Area for the
Excelerate Gulf Gateway (formerly the
El Paso Energy Bridge) deepwater port.
These two routing measures will
promote safety, security, and vessel
traffic management in the vicinity of the
DWP.

The ATBA has a radius of 2 nautical
miles, is recommendatory in nature and
does not restrict vessels from transiting
the area. However vessel operators are
strongly urged to seek alternate routes
outside the ATBA and away from the
DWP. The No Anchoring Area has a
radius of one and one half nautical
miles from the STL buoy and
compliance is mandatory. It is required
to protect the anchoring system securing
the port and vessels from potential
damage by sub-surface fishing
operations (e.g., trawling). These routing
measures were adopted by IMO in
December 2004 and will be
implemented on July 1, 2005. A safety
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zone is an additional measure, intended
to augment the routing measures cited
in the previous paragraph. The safety
zone is needed to protect the deepwater
port, and other vessels and mariners
from the potential safety hazards
associated with LNG operations while
an LNG vessel is moored at the port.

Discussion of Rule

The Coast Guard is establishing an
interim safety zone 500 meters around
the Gulf Gateway Deepwater Port
described above. All unauthorized
vessels are prohibited from entering into
or moving within this safety zone.

This rule is effective upon publication
in the Federal Register.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This safety zone is encompassed
within a circle that extends out only 500
meters from the center point, and is
located approximately 116 miles off the
coast of Louisiana, so the impacts on
routine navigation are expected to be
minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit the high seas
in the vicinity of the deepwater port.
The impact on small entities is expected
to be minimal for the reasons
enumerated in the Regulatory
Evaluation section of this rule.

If you are a small business entity and
are significantly affected by this
regulation please contact Lieutenant
Commander (LCDR) Kevin Tone, Coast
Guard Office of Operating and
Environmental Standards, at (202) 267—
0226.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency?s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.
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This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under the
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (4321-4370f).

NEPA sets forth a national policy that
encourages and promotes productive
harmony between man and the
environment. NEPA procedures require
that environmental information is
available to public officials and citizens
before decisions are made and before
actions are taken. The NEPA process is
intended to help public officials to make
decisions that are based on an
understanding of environmental
consequences and take actions that
protect, restore and/or enhance the
environment.

The USCG and the MARAD are
responsible for processing license
applications to own, construct, and
operate deepwater ports. To meet the
requirements of NEPA, the Coast Guard
prepared an Environmental Assessment
(EA) for this deepwater port project.

The EA assessed the potential
environmental impacts associated with
the installation, and operation of the
deepwater port, the offshore pipelines
and the future decommissioning of the
deepwater port. The EA also assessed
the alternatives considered for the
deepwater port location, type of port
(e.g., fixed or mobile structure), offshore
pipelines as well as alternative
technologies.

The primary purposes of the EA were
to:

(1) Provide an environmental analysis
sufficient to support the Maritime
Administrator’s licensing decisions;

(2) Facilitate a determination of
whether the Applicant has
demonstrated that the Proposed
Deepwater Port would be located,
constructed, operated, and
decommissioned in a manner that
represents the best available technology
necessary to prevent or minimize any
adverse effects on marine, coastal, and
onshore environments;

(3) Aid the USCG’s and the MARAD’s
compliance with National
Environmental Policy Act (NEPA); and

(4) Facilitate public involvement in
the decision-making process.

The final EA is available in the docket
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 150

Harbors, Marine safety, Navigation
(water), Occupational safety and health,
Oil pollution, Reporting and
recordkeeping requirements.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 150 as follows:

PART 150—DEEPWATER PORTS:
OPERATIONS

m 1. The authority citation for part 150
continues to read as follows:

Authority: 33 U.S.C. 1231, 1321(j)(1)(C),
(G)(5), (j)(6), (m)(2); 33 U.S.C. 1509(a); E.O.
12777, sec. 2; E.O. 13286, sec. 34, 68 FR
10619; Department of Homeland Security
Delegation No. 0170.1(70), (73), (75), (80).

m 2. Add § 150.940(b) to read as follows:

§150.940 Safety zones for specific
deepwater ports.

* * * * *

(b) The Gulf Gateway Deepwater Port
(GGDWP)

(1) Description. The GGDWP safety
zone is centered at the following
coordinates: 28°0516” N, 093°03'07” W.
This safety zone, encompassed within a
circle having a 500 meter radius around
the primary component of the Gulf
Gateway Deepwater Port, the submerged
loading turret (buoy) and the pipeline
end manifold (STL/PLEM), is located
approximately 116 miles off the
Louisiana coast at West Cameron Area,
South Addition Block 603 “A”.

(2) Regulations. Deepwater port
support vessels desiring to enter the
safety zone must contact and obtain
permission from the LNG Regasification
Vessel (LNGRYV) stationed at the
deepwater port. The LNGRV can be
contacted on VHF—FM Channel 13.

Dated: May 4, 2005.

B.M. Salerno,

Captain, U.S. Coast Guard, Acting Assistant
Commandant for Marine, Safety, Security &
Environmental Protection.

[FR Doc. 05—9432 Filed 5-6—05; 4:09 pm]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2005-0118; FRL-7713-4]
Dimethenamid; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of dimethenamid

in or on horseradish. The Interregional
Research Project No. 4 (IR-4) requested
this tolerance under the Federal Food,
Drug, and Cosmetic Act (FFDCA), as
amended by the Food Quality Protection
Act of 1996 (FQPA). In addition, this
regulatory action is part of the tolerance
reassessment requirements of section
408(q) of FFDCA, 21 U.S.C. 346a(q), as
amended by the FQPA of 1996. By law,
EPA is required to reassess all
tolerances in existence on August 2,
1996 by August 2006. This regulatory
action will count towards this August
2006 deadline. This regulation
establishes a maximum permissible
level for residues of dimethenamid in
this food commodity. EPA has
previously published all relevant
scientific conclusions and analysis
related to this tolerance action. Due to
an inadvertent oversight, a final rule
published in the Federal Register on
September 24, 2004, which outlined
EPA action to establish several
tolerances for residues of dimethenamid
on various commodities, including
horseradish, did not contain necessary
information in a table to actually add
the tolerance for dimethenamid residues
on horseradish into 40 CFR 180.464.
This action corrects that error.

DATES: This regulation is effective May
11, 2005. Objections and requests for
hearings must be received on or before
July 11, 2005.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VI. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number OPP—2005—
0118. All documents in the docket are
listed in the EDOCKET index at
http://www.epa.gov/edocket/. Although
listed in the index, some information is
not publicly available, i.e., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Barbara Madden, Registration Division
(7505C), Office of Pesticide Programs,
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Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-6463; e-mail address:
madden.barbara@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:
//www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available on E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/. To access the
OPPTS Harmonized Guidelines
referenced in this document, go directly
to the guidelines at http://www.epa.gpo/
opptsfrs/home/guidelin.htm/.

II. Background and Statutory Findings

In the Federal Register of March 12,
2003 (68 FR 11850) (FRL-7295-9), EPA

issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 0E6196) by
Interregional Research Project No. 4 (IR-
4), Technology Center of New Jersey,
Rutgers, the State University of New
Jersey, 681 U.S. Highway 1 South, North
Brunswick, NJ 08902—3390. The petition
requested that 40 CFR 180.464 be
amended by establishing a tolerance for
residues of the herbicide dimethenamid,
(R,S)-2-chloro-N-[(1-methyl-2-methoxy)
ethyl]-N-(2,4-dimethyl-thien-3-yl)-
acetamide, in or on various
commodities including horseradish (the
other commodities were: Onions [dry
bulb], garlic, shallots [dry bulb],
tuberous and corm vegetables, sugar
beets and garden beets) at 0.01 parts per
million (ppm). That notice included a
summary of the petition prepared by IR-
4, the registrant. There were no
comments received in response to the
notice of filing.

EPA took action on this tolerance
petition in the Federal Register of
September 24, 2004 (69 FR 57197)
(FRL-7680-1). The final rule published
by EPA on September 24, 2004,
discussed in detail the findings of EPA’s
scientific and regulatory review of the
request to establish a tolerance for
residues of dimethenamid on onions
[dry bulb], garlic, shallots [dry bulb],
tuberous and corm vegetables, sugar
beets, garden beets and horseradish at
0.01 ppm. As outlined in that final rule,
EPA has concluded that a tolerance can
be established at that level on those
crops, and in reaching that conclusion
EPA took action to establish those
tolerances. However, in the final table of
that September 24, 2004 final rule,
which directly modifies the contents of
40 CFR 180.464, a listing of horseradish
was inadvertently not included.
Without including a line for horseradish
in that final table, the tolerance for
horseradish was not added to 40 CFR
180.464. Today’s action completes
EPA’s action on the March 2003 petition
by establishing the dimethenamid
tolerance on horseradish.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include

occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of FFDCA
and a complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for a tolerance for residues of
dimethenamid on horseradish at 0.01
ppim.

The action being taken by EPA in this
regulatory action is to correct that
oversight and formally revise 40 CFR
180.464 to include the tolerance on
horseradish as requested in the March
2003 petition. Refer to the September
24, 2004 Federal Register final rule for
a detailed discussion of the aggregate
risk assessments and determination of
safety that were conducted in support of
the tolerance-setting action for
dimethenamid and horseradish. EPA
relies upon those risk assessments and
the findings made in the September 24,
2004 Federal Register final rule in
support of the current action being
taken.

Based on the risk assessments
discussed in the final rule published in
the Federal Register of September 24,
2004 (69 FR 57197) (FRL-7680-1), EPA
concludes that there is a reasonable
certainty that no harm will result to the
general population, and to infants and
children from aggregate exposure to
dimethenamid residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(AM—-0884—0193-1) is available to
enforce the tolerance expression. AM—
0884-0193-1 is a GC method using an
HP-1 or HP-5 column and mass selective
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detection (MSD). The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

There are no Codex maximum residue
levels (MRL’s) for dimethenamid.

C. Conditions

There are no conditions of registration
for the establishment of tolerances on
horseradish.

V. Conclusion

Therefore, the tolerance is established
for residues of dimethenamid, (R,S)-2-
chloro-N-[(1-methyl-2-methoxy) ethyl]-
N-(2,4-dimethyl-thien-3-yl)-acetamide,
in or on horseradish at 0.01 ppm.

VI. Objections and Hearing Requests

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of FFDCA. However, the period for
filing objections is now 60 days, rather
than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2005-0118 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before July 11, 2005.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the

objections must include a statement of
the factual issues on which a hearing is
requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VI.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-2005-0118, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—0001. In person
or by courier, bring a copy to the
location of the PIRIB described in
ADDRESSES. You may also send an
electronic copy of your request via e-
mail to: opp-docket@epa.gov. Please use
an ASCII file format and avoid the use
of special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility

that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
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responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘“meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General

of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““‘major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: April 29, 2005.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Section 180.464 is amended by
revising the section heading and
alphabetically adding a commodity to
the table in paragraph (a) to read as
follows:

§180.464 Dimethenamid; tolerances for
residues.

(a] * * *
Commodity Parts per million
Iﬂorseradi;h : 0.01 :
* * * * *

[FR Doc. 05-9399 Filed 5-10-05; 8:45 am)]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 2, 25, and 90

[ET Docket No. 04—151, WT Docket No. 05—
96, ET Docket No. 02-380, and ET Docket
No. 98-237; FCC 05-56]

Wireless Operations in the 3650-3700
MHz Band

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document adopted rules
that provide for nationwide, non-
exclusive, licensing of terrestrial
operations, utilizing technology with a

contention-based protocol, in the 3650—
3700 MHz band (3650 MHz) band. It
also adopted a streamlined licensing
mechanism with minimal regulatory
entry requirements that will encourage
multiple entrants and stimulate the
rapid expansion of wireless broadband
services—especially in rural America—
and will also serve as a safeguard to
protect incumbent satellite earth
stations from harmful interference. The
Report and Order (R&O) established
licensing, service and technical rules
that allow fixed and base-station-
enabled mobile terrestrial operations.
Finally, the R&0O maintained the
existing Fixed Satellite Service (FSS)
and Fixed Service (FS) allocations and
modified the Mobile Service (MS)
allocation to delete the restriction
against mobile operations in the 3650
MHz band. The R&O also maintained
the international/intercontinental
operation requirements for FSS earth
stations.

DATES: Effective June 10, 2005, except
for 47 CFR 90.203(0), 90.1323, which
contain information collections that
have not been approved by the Office of
Management and Budget (OMB). The
Commission will publish a document in
the Federal Register announcing the
effective date of those sections.

FOR FURTHER INFORMATION CONTACT: Gary
Thayer, Office of Engineering and
Technology, (202) 418-2290, or Eli
Johnson, 418-1395, Wireless
Telecommunications Bureau.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, and Memorandum Opinion
and Order ET Docket No. 04-151, ET
Docket No. 02—-380, ET Docket No. 98—
237, WT Docket No. 05-96, FCC 05-56,
adopted March 10, 2005 and released
March 16, 2005. The full text of this
document is available on the
Commission’s Internet site at http://
www.fcc.gov. It is also available for
inspection and copying during regular
business hours in the FCC Reference
Center (Room CY-A257), 445 12th
Street, SW., Washington, DC 20554. The
full text of this document also may be
purchased from the Commission’s
duplication contractor, Best Copy and
Printing Inc., Portals II, 445 12th St.,
SW., Room CY-B402, Washington, DC
20554; telephone (202) 488-5300; fax
(202) 488-5563; e-mail
FCC@BCPIWEB.COM.

Summary of the Report and Order

1. The Report and Order (R&O),
adopted rules that provide for
nationwide, non-exclusive, licensing of
terrestrial operations, utilizing
technology with a contention-based
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protocol, in the 3650-3700 MHz band
(3650 MHz) band. The Commission also
adopted a streamlined licensing
mechanism with minimal regulatory
entry requirements that will encourage
multiple entrants and stimulate the
rapid expansion of wireless broadband
services—especially in rural America—
and will also serve as a safeguard to
protect incumbent satellite earth
stations from harmful interference. The
Commission established licensing,
service and technical rules that allow
fixed and base-station-enabled mobile
terrestrial operations. Finally, the
Commission maintained the existing
Fixed Satellite Service (FSS) and Fixed
Service (FS) allocations and modified
the Mobile Service (MS) allocation to
delete the restriction against mobile
operations in the 3650 MHz band. The
R&O also maintained the international/
intercontinental operation requirements
for FSS earth stations.

2. The Commission affirmed its belief
that the 3650 MHz band is well-suited
to respond to the needs expressed by the
growing number of entrepreneurial
wireless internet service providers
(WISPs), that currently bring broadband
services to consumers, particularly
those living in rural areas of the United
States. Today, rural consumers often
have fewer choices for broadband
services than consumers in more
populated areas. The licensing scheme
that has been adopted for this band will
provide an opportunity for the
introduction of a variety of new wireless
broadband services and technologies,
such as WiMax. Furthermore, the
decisions adopted in the R&O will allow
further deployment of advanced
telecommunications services and
technologies to all Americans,
especially in the rural heartland, thus
promoting the objectives of Section 706
of the Telecommunications Act of 1996.

3. In the Memorandum Opinion and
Order (MO&QO), the Commission
addressed several petitions for
reconsideration and a motion for stay
that were filed in response to the First
Report and Order (3650 MHz Allocation
Order) in ET Docket No. 98-237, 65 FR
69451, November 11, 2000. The
Commission denied the petitions for
reconsideration, and it also denied the
emergency motion for stay.

4. In April 2004, the Commission
released the Notice of Proposed
Rulemaking (Unlicensed Operation
NPRM, or NPRM), 69 FR 26790, May 14,
2004, and proposed to allow the
operation of unlicensed devices in the
3650 MHz band. In the NPRM, the
Commission tentatively concluded that
permitting unlicensed devices to
operate in the band would be the most

beneficial approach, but also sought
comment on alternative licensed
approaches as well.

5. The Commission noted that the
record clearly supports use of the 3650
MHz band for a variety of FS and MS
operations. The Commission concluded
that it would serve the public interest to
maintain primary FS and MS allocations
and a secondary FSS allocation in the
band and to devise a regulatory scheme
that provides flexibility for a variety of
new terrestrial uses. Further, it noted
that the public interest would best be
served by establishing minimal
regulatory barriers to encourage
multiple entrants in the 3650 MHz band
and to stimulate the rapid expansion of
broadband services—especially in
America’s rural heartland. At the same
time, the Commission must ensure that
incumbent grandfathered satellite earth
stations and Federal Government
radiolocation stations in this band are
protected from harmful interference.

6. To accomplish these objectives, the
Commission concluded that new
terrestrial operations in the band should
be licensed on a nationwide, non-
exclusive basis, with all licensees
registering their fixed and base stations
in a common database. This streamlined
licensing and registration process will
provide additional spectrum to WISPs
and other potential users suitable for
backhaul and other broadband purposes
such as community networks—at low
entry costs and with minimal regulatory
delay. While terrestrial licensees in this
band will not have interference
protection rights of primary, exclusive
use licensees, the licensing scheme
imposes on all licensees the mutual
obligation to cooperate and avoid
harmful interference to one another.

7. To ensure efficient and cooperative
shared use of the spectrum, the
Commission further required all
terrestrial operations in the 3650 MHz
band to use technology that includes a
contention-based protocol. Such
systems allow multiple users to share
the same spectrum by defining the
events that must occur when two or
more devices attempt to simultaneously
access the same channel and
establishing rules by which each device
is provided a reasonable opportunity to
operate. Under this approach, terrestrial
operations can operate in geographic
areas of their own choosing and,
because a contention-based protocol
will control access to spectrum,
terrestrial operations will avoid
interference that could result from co-
frequency operations. Interference
caused by radiofrequency (RF) energy
from a fixed or base station transmitter
into a nearby fixed or base station

receiver will be addressed by the
process the Commission adopted to
register fixed and base stations so that
they can operate at locations and with
technical parameters that will minimize
the potential for interference between
stations. By requiring use of contention-
based technologies, the Commission
concluded that it does not have to limit
terrestrial operations to outdoor-only or
adopt other limiting measures to
address possible contention among
these new operations. The Commission
also concluded that a contention-based
protocol will allow the band to be used
for a variety of base-station-enabled
mobile terrestrial operations, thus
providing additional flexibility in the
use of the band, as many commenters
requested.

8. The Commission concluded that
licensing and registration of terrestrial
fixed and base stations will also enable
them to be easily identified and located
to ensure the protection of incumbent
FSS earth stations and Federal
Government radiolocation stations.
Under the approach adopted, new
terrestrial operations will have to
protect satellite earth station receive-
mode operations and Federal
Government radiolocation stations in
the 3650 MHz band in substantial areas
of the country. To simplify this process,
the Commission established protection
zones around the grandfathered FSS
earth stations, similar to the protection
areas already designated around the
grandfathered radiolocation stations.
New terrestrial operations are to avoid
operating within these zones, but the
Commission will allow new terrestrial
operations to negotiate agreements with
earth station operators for operations
within these protection zones. The
technical requirements the Commission
placed on fixed and mobile operations,
along with our licensing/registration
regime, should allow as much flexibility
as technically possible at this point, and
both prevent interference to the
protected earth stations and facilitate
the quick resolution of any interference
issues that may arise.

9. In short, the actions taken in the
R&O for the 3650 MHz band should
facilitate the rapid deployment of
advanced telecommunications services
and technologies to all Americans, thus
promoting the objectives of Section 706
of the Telecommunications Act of 1996.

Allocation Issues

10. The Commission also maintained
the existing FSS and FS allocations in
the 3650 MHz band and modified the
MS allocation to remove the “base
station only” restriction. These
allocations should ensure that the
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potential widespread use of the band by
new terrestrial operations will not be
impeded by the introduction of new co-
primary FSS earth stations.

11. As proposed in the NPRM, the
Commission retained the international/
intercontinental operating requirement
on FSS earth stations by deleting the
reference in the Table of Allocations to
footnote U.S. 245 in the 3650 MHz
band, and recasting it as a new “NG”
footnote specifically for the 3650 MHz
band. As noted in the NPRM, the
Commission concluded that deletion of
this restriction could result in more
extensive FSS use and further curtail
the use of this band by terrestrial
operations. Finally, by providing for
streamlined licensing of terrestrial
operations under the existing
allocations in the 3650 MHz band, the
Commission resolved the questions
posed in the NPRM regarding
segmentation of the band. Among other
benefits, the licensing approach the
Commission adopted avoids splitting
the band between licensed and
unlicensed terrestrial operations, thus
making the full 50-megahertz of
spectrum in the 3650—-3700 MHz band
more attractive to potential service
providers.

Licensing Provisions

12. The Commission believed that a
non-exclusive nationwide licensing
scheme, coupled with a fixed and base
station registration requirement, will
ensure open access to this spectrum for
nominal application fees and allow
effective and efficient use of this
spectrum in response to market forces.
This should allow opportunities for
rapid deployment of broadband
technologies and will advance our goal
of bringing broadband services to all
Americans including consumers living
in less densely populated rural and
suburban areas. The Commission also
believed that the use of contention-
based technologies will allow efficient
use of this spectrum by multiple users
without significant degradation of
service. Thus, the Commission
concluded that it is appropriate and in
the public interest to have a licensing
scheme that facilitates the sharing of
this spectrum among multiple users.
Such an approach will also allow
licensees in this spectrum maximum
flexibility to evolve their systems to
meet uncertain future needs and
requirements.

13. The Commission emphasized that
the adopted licensing requirements for
wireless operations in the 3650 MHz
band are minimal in nature. The record
in this proceeding indicated that service
providers who typically operate on an

unlicensed basis under our part 15 of
the Commission’s rules are interested in
using this spectrum for the development
of wireless broadband services,
particularly in underserved and rural
communities. The Commission did not
impose any eligibility restrictions other
than the foreign ownership restriction
imposed by statute. The Commission
also did not impose any in-band or out-
of-band spectrum aggregation limits. As
a result, the Commission noted, this
band will be open to all potential
wireless service providers, including
those with limited resources.

14. While the licensing and
registration requirements adopted for
wireless broadband operations in the
3650 MHz band are minimal in nature,
the Commission found that they
nevertheless provide benefits to
licensees and the public. For example,
these requirements will ensure that all
terrestrial wireless systems operating in
the 3650 MHz band are identified,
which should facilitate cooperation
among users and ensure that the
Commission can monitor the
development and usage of this
spectrum. Furthermore, while terrestrial
licensees in this band will not have
interference protection rights of
primary, exclusive use licensees, the
licensing scheme imposes on all
licensees the mutual obligation to
cooperate and avoid harmful
interference to one another. Should a
licensee become aware of harmful
interference, even if not intentionally
caused, it must act in good faith to help
eliminate the interference. In addition,
this licensing approach will protect
grandfathered FSS earth station and
Federal Government operations that will
continue to operate in the band on a
primary basis. In addition, under the
licensing scheme adopted, two principal
concerns identified by commenters—the
need for high power operations and the
need to identify users operating in this
band—will be met. Further, the
licensing scheme adopted will allow the
Commission the opportunity to obtain
contact information, should the need
arise. Further, site registration will
facilitate voluntary interference
avoidance and mitigation efforts among
users and enable both the Commission
and the public to monitor the intensity
of spectrum usage in the band.

15. The Commission recognized that
some commenters advocated exclusive
licensing for the 3650 MHz band.
However, the Commission believed that
on balance, the non-exclusive licensing
approach adopted in the R&O,
combined with technical safeguards, is
more suitable to the unique
characteristics of this band. The

Commission explained that although a
non-exclusive approach may require
voluntary coordination efforts to avoid
in-band terrestrial interference, the
licensing regime adopted in the R&O
obligates licensees to cooperate to avoid
harmful interference, and makes the
information necessary to conduct such
coordination available via a site
registration database. Some commenters
have also raised contention as an issue;
the record indicated that this band is
well-suited for high power broadband
operations using contention-based
technologies that facilitate sharing. The
Commission believed that the licensing
scheme and technical rules adopted will
result in investments in this band. In
addition, because of the limitations on
the use of this band in coastal areas near
FSS earth stations, and because of the
lack of obvious pairing opportunities
with other spectrum bands for duplex
operations, much of the interest in
development of the band is focused on
smaller markets and less densely
populated areas of the U.S. where there
is less likelihood of congestion and
interference. Even in those larger
markets that will be open for terrestrial
use, the Commission believed that
licensees in the band will have the
incentive to develop spectrum sharing
practices based on the use of
contention-based technologies that will
promote efficient use of the band. In
short, the Commission believed that its
decision struck the best balance for all
the competing interests in a manner that
best serves the public interest.

Nationwide Non-Exclusive Licensing

16. Under the rules adopted by the
Commission, each terrestrial licensee in
the 3650 MHz band will have a non-
exclusive nationwide license and be
required to register its fixed and base
stations. The licensee will be allowed to
register all of its fixed and base stations
under one license. A non-exclusive
nationwide wireless license does not
authorize operation of a fixed or base
station in this band until that station is
registered. Each wireless licensee will
be authorized to operate on all 50
megahertz of the 3650 MHz band on a
co-primary basis with other wireless
licensees, and there will be no spectrum
aggregation limits. As a result, wireless
licensees in the 3650 MHz band will be
able to use as much of this spectrum as
needed for their operations as long as
they comply with all applicable
licensing, service, and operating rules.
All wireless licensees in the 3650 MHz
band will have equal rights to the use
of this spectrum (i.e., no priority for
first-in users), but all these licensees
will have a mutual obligation to
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cooperate and avoid harmful
interference to one another.

17. Applicant qualification for non-
exclusive nationwide wireless licenses
in the 3650 MHz band will be assessed
in accordance with FCC Form 601 and
Commission rules. There will be no
limit to the number of non-exclusive
nationwide wireless licenses that may
be granted for this spectrum, and these
licenses will serve as a prerequisite for
registering individual fixed or base
stations. The Commission notes that
registration process is simple and
streamlined. It will be done
electronically. The initial filing date for
these wireless licenses, along with
directions on how to use the Universal
Licensing System (ULS), will be
announced in a future Wireless
Telecommunications Bureau (WTB)
Public Notice. The Commission notes
that in order to keep the ULS licensing
and registration data base accurate and
up-to-date, it delegates to the WTB the
authority to adopt rules regarding the
reporting of data base information
including reporting of any license or
station transfers. The WTB will issue a
Public Notice seeking comment on these
issues, if needed.

Other Licensing Provisions

18. The 3650 MHz Service Rules
NPRM sought comment on licensing,
operating and service rules related to
wireless operations in the 3650 MHz
band. In our subsequent Unlicensed
NPRM, the Commission sought to
refresh the record on these issues. The
Commission addressed these issues in
terms of how they relate to the non-
exclusive nationwide licensing scheme
with fixed and base station registration
provisions for this spectrum.

19. Rule Part and Regulatory Status.
The 3650 MHz Service Rules NPRM
sought comment on the rule part that
should be utilized to govern wireless
operations and services in the 3650
MHz band and noted that wireless
broadband service licensees in the 3650
MHz band could be subject to other rule
parts depending on the types of
operations and services that they
offered. Upon consideration of the
record and given the non-exclusive
nationwide nature of the licenses in the
3650 MHz band, the Commission
decided to place the licensing, service,
and operation provisions for this
spectrum under a new subpart that will
be entitled 3650 MHz Wireless
Broadband Services,” created in the
existing part 90 of its rules. This rule
part already contains licensing, service
and operating provisions for the private
land mobile radio (PLMR) services,
including services that operate on

certain frequencies on a shared use
basis. As with wireless services in the
3650 MHz band, this means that
multiple licensees in these shared use
bands operate on the same frequencies
in the same geographic areas without
exclusive spectrum usage rights and
interference protections.

20. Licensees in the 3650 MHz band
may provide services on a common
carrier or non-common carrier basis and
will have flexibility to designate their
regulatory status based on any services
they choose to provide. Wireless
licensees in the 3650 MHz band will be
able to provide all allowable services
anywhere within their service area at
any time, consistent with whatever
regulatory status they choose.

21. While wireless licensees in the
3650 MHz band will be subject to
specific licensing and operating
provisions adopted in the R&O, other
rules may also apply to these licensees
depending on the type of service they
provide. For instance, if a wireless
licensee provides Commercial Mobile
Radio Services (CMRS), which makes
the licensee a common carrier, other
obligations attach as a result of that
decision under Title II of the
Communications Act or the
Commission’s rules (e.g., universal
service, CALEA).

22. Spectrum Aggregation Limits,
Eligibility, and Foreign Ownership
Restrictions. The 3650 MHz Service
Rules NPRM did not propose any in-
band or out-of-band spectrum
aggregation limits nor did it propose any
eligibility restrictions on who can
acquire a wireless license for this
spectrum, other than the statutory
foreign ownership restrictions. In this
order, the Commission decided not to
impose any spectrum aggregation limits,
either in-band or out-of-band, or
eligibility restrictions other than the
statutory foreign ownership restrictions.
All potential wireless service providers
will have equal access to this band.

23. License Term and Renewal
Expectancy. The 3650 MHz Service
Rules NPRM sought comment on a 10-
year license term for wireless licenses in
the 3650 MHz band and the standard
that should be used for granting a
renewal of that license. The
Commission concluded that it is in the
public interest to adopt a 10-year license
term. The Commission’s action is
consistent with license terms adopted
for other services including certain
services in part 90. A ten-year license
term will provide regulatory certainty
and encourage investments in the band.
At the end of 10 years, licensees will be
required through ULS to renew their
non-exclusive nationwide license for

wireless operations in the 3650 MHz
band. Since there is no limit on the
number of wireless licenses that will be
granted for the 3650 MHz band, existing
licensees can expect to receive license
renewals as long as they are in
compliance with the Commission’s
rules. In addition, renewal of a non-
exclusive nationwide license will
automatically renew registration of all
fixed and base stations associated with
that license.

24. Performance Requirements. The
3650 MHz Service Rules NPRM sought
comment on whether wireless licensees
in the 3650 MHz band should be subject
to any performance or build-out
requirements. Build-out in this band
will be driven by market demand and
the ability to meet this demand will not
be restricted by a limited number of
wireless licenses or an exclusive
licensing structure. As a result, the
Commission found that there was no
need to impose a performance or build-
out requirement. Any interested party is
free to meet this demand at any time, as
long as it has a valid wireless license,
registers its fixed and base stations, and
complies with other applicable rules.
Although the Commission did not
impose a performance requirement, it
required that licensees delete
registrations for unused fixed and base
stations in order to maintain database
integrity and facilitate efficient
coordination between licensees.

25. Disaggregation, Partitioning, and
Secondary Markets. The 3650 MHz
Service Rules NPRM sought comment
on whether wireless licensees in the
3650 MHz band should be able to
partition their own service areas and
disaggregate their respective spectrum.
Typically, wireless licensees with
exclusive licensing areas are permitted
to partition and disaggregate and
commenters supported allowing
wireless licensees in the 3650 MHz
band to be able to take advantage of
these provisions.

26. The Commission found that its
decision to license the 3650 MHz band
for wireless services on a non-exclusive
nationwide basis obviates the need to
adopt partitioning and disaggregation
provisions. Wireless licensees in the
3650 MHz band, however, may assign or
transfer their non-exclusive nationwide
licenses with all the fixed and base
stations registered under those licenses.
A licensee can transfer affixed or base
station registered under its non-
exclusive nationwide license to another
non-exclusive nationwide licensee so
long as the first licensee deletes the
registered fixed or base station from its
license and the second licensee registers
the station under its license.
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27. For similar reasons, the
Commission concluded that it need not
make its spectrum leasing rules
applicable to wireless licensees in the
3650 MHz band. Accordingly, the
spectrum leasing arrangements
described in the Secondary Markets
Report and Order, 68 FR 66252,
November 25, 2003, are not applicable,
and the Commission does not see a need
to apply those spectrum leasing rules
and policies to this spectrum at this
time.

Statutory Compliance for Licensing
Approach

28. The Commission’s decision to
adopt a licensing scheme that avoids
mutual exclusivity comports with the
competitive bidding approach set forth
in the Commission’s Balanced Budget
Act proceeding. In the BBA Report and
Order, 66 FR 33, January 2, 2001, the
Commission established a framework
for exercise of the Commission’s auction
authority, as expanded by the Balanced
Budget Act. The BBA Report and Order
affirmed that, in identifying which
classes of licenses should be subject to
competitive bidding, the Commission
must pursue the public interest
objectives set forth in section 309(j)(3).
Although Balanced Budget Act did not
amend section 309(j)(3)’s directive to
consider certain public interest
objectives in identifying classes of
licenses and permits to be issued by
competitive bidding, pursuant to that
statute, section 309(j)(1) did include a
reference to the Commission’s
obligation to avoid mutual exclusivity
under section 309(j)(6)(E), which directs
the Commission to use engineering
solutions, negotiation, threshold
qualifications, service regulations, or
other means to avoid mutual exclusivity
where it is in the public interest to do
so. Accordingly, the BBA Report and
Order affirmed that the Commission has
a continuing obligation to attempt to
avoid mutual exclusivity by the
methods prescribed in section 309(j)(6)
only when doing so furthers the public
interest goals set forth in section
309(j)(3).

29. In adopting the appropriate
licensing scheme for any particular
spectrum band, the Commission has
interpreted its statutory obligation in a
manner consistent with the opinion of
the U.S. Court of Appeals for the D.C.
Circuit which stated, ““Section
309(j)(6)(E) imposes an obligation only
to minimize mutual exclusivity ‘in the
public interest’ and ‘within the
framework of existing policies.”” The
Commission’s decision regarding the
appropriate licensing scheme for this
particular spectrum centers around the

unique characteristics of the 3650-3700
MHz band, including the need to protect
grandfathered FSS earth station
operations against harmful interference,
the lack of pairing opportunities with
other spectrum bands limiting the
possibility of duplex operations, and the
goal of enabling multiple users to share
spectrum in the same geographic area
without interference through the use of
contention based technologies. As the
record reflects, this band is well suited
for high power broadband operations
through such technology, and this
approach is therefore likely to lead to
the introduction of new and innovative
broadband services in this band. With
respect to the 3650 MHz band, the
Commission determined that it serves
the public interest and the
Commission’s policy objectives to
promote the rapid deployment of
broadband services to assign non-
exclusive nationwide licenses for the
use of this spectrum. Insofar as this
licensing scheme will not result in
mutual exclusivity, the use of
competitive bidding is not required.

Technical Requirements

30. The Commission adopted the
same magnitude of power limits for
terrestrial operations proposed in the
NPRM, but qualified the limit in terms
of power density over a bandwidth. The
Commission concluded that FSS
protection zones that are somewhat
modified from those proposed in the
NPRM remain a viable tool for avoiding
interference scenarios that might arise
from FS/MS operations. The
Commission concluded that mobile
terrestrial operations could be
accommodated while protecting
grandfathered FSS and Federal
Government stations so long as such
operation is enabled by transmissions
from a nearby fixed or base station. The
Commission also concluded that
technologies using a contention-based
protocol are available that control access
to spectrum and thereby mitigate the
possibility of interference that could
result from co-frequency operation of
fixed and mobile stations, particularly
in congested operating environments. In
that connection, the Commission
adopted equipment certification
provisions to ensure that both fixed and
mobile stations incorporate the requisite
contention-based technologies.
Interference caused by radiofrequency
(RF) energy from a fixed or base station
transmitter into a nearby fixed or base
station received will be addressed by
the process the Commission adopted to
register fixed and base stations so that
they can operate at locations and with
technical parameters that will minimize

the potential for interference between
stations. The Commission adopted out-
of-band emission limits for terrestrial
operations and specify criteria for
operations in proximity to Canadian and
Mexican borders. Finally, the
Commission retained the same 80 km
coordination zone already established in
the rules for the protection of the three
grandfathered Federal Government
stations operating in the band.

31. The Commission decided to leave
it up to the industry to determine
flexible and efficient methods for
meeting the technical requirements
adopted. In particular, the Commission
noted that industry would need to
address issues such as contention-based
protocols and base-station enabled
mobile operations.

32. Fixed Station Operating Power. In
the NPRM, the Commission proposed an
EIRP limit of 25 Watts for fixed stations
operating in the 3650 MHz band. The
Commission adopted a peak power
limit, expressed as a power density, of
25 Watts per 25 megahertz bandwidth,
for the following reasons. First, the
Commission noted that the majority of
commenters generally support the use of
25 watts for fixed operations.
Additionally, the Commission noted
that the potential for a system to cause
interference is related to bandwidth in
addition to power. In this respect, the
Commission recognized that different
systems operating in the 3650-3700
MHz band may utilize various operating
bandwidths. Consequently, the
Commission believes that EIRP limits
should be specified not simply as a
maximum power, but rather in terms of
power density (i.e., power per unit of
occupied bandwidth). By specifying the
power limit in this way, protection of
FSS earth stations is simplified because
a single separation distance can be
specified regardless of the bandwidth
used. For example, a system using a
bandwidth of 25 megahertz may use the
full 25 Watts peak EIRP, but a system
using only 1 megahertz bandwidth may
only use 1 watt peak EIRP; in either
case, the power density is equivalent. If
the EIRP limit were not specified in this
manner, a 1 megahertz system could use
the full 25 watts, which, because all the
power would be concentrated in a
relatively small bandwidth, would
result in much larger separation
distances necessary to protect FSS earth
stations, as compared to a system with
25 megahertz bandwidth. Therefore, the
Commission adopted a fixed station
peak power density of 25 Watts EIRP in
any 25 megahertz band. Furthermore, to
promote additional flexibility in system
design, any combination of transmitter
output power and antenna gain will be
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permitted, so long as the peak 25 Watt/
25 megahertz EIRP limit is not
exceeded. The Commission believes that
the power density requirement it
adopted facilitates the goal of ensuring
efficient use of the band. As detailed,
this limit results in reasonably sized
protection zones around FSS earth
stations to maximize the area in which
terrestrial licensees can operate while
also providing enough power for these
terrestrial operations to operate over
sufficient ranges to provide service to a
large number of users.

33. Mobile station operations. Mobile
operations, including mobile-to-mobile,
will be permitted under the rules we
adopted in the R&0O. The Commission
noted, however, that mobile operations
pose a greater risk of causing
interference to FSS earth stations than
fixed stations. Based on the record, the
Commission concluded that, before it
can transmit, a mobile station (including
those operating in mobile-to-mobile
mode) will be required to positively
receive and decode an enabling signal
transmitted by a base station. Thus,
mere spurious emissions from other RF
sources, such as another mobile
transmitter, cannot enable a mobile to
transmit. The Commission believes that
this approach will ensure that spurious
emissions from nearby devices will not
inadvertently trigger the transmit ability
of a mobile station. Furthermore, this
approach will ensure that any mobile
station will be within a reasonable
distance of a base station and, thus, far
from an FSS earth station (or federal
government station) before it can
transmit. The rules adopted will also
allow for mobile-to-mobile operations.
Beyond the basic requirement for the
use of base station trigger, the
Commission concluded that it should
not adopt additional requirements
regarding the characteristics of the
signal needed to trigger mobile
transmissions (e.g., signal level and
content). Instead, the Commission
decided to leave it up to the industry to
determine flexible and efficient methods
for meeting this requirement. The
Commission noted, however, that
meeting this requirement should not
pose any undue burden upon
manufactures inasmuch as equipment
deployed today already incorporates a
similar mechanism.

34. Mobile operating power. In the
NPRM, the Commission proposed to
limit mobile devices to a peak EIRP of
1 Watt. Accordingly, the Commission
concluded that a maximum peak EIRP
of 1 Watt over a 25 megahertz
bandwidth will provide a reasonable
balance between interference protection
goals and fostering the most flexible use

of mobile stations in the 3650 MHz
band. In the same manner as the power
limits for fixed stations, the Commission
specified the mobile power limit in
terms of bandwidth density in order to
accommodate systems with various
bandwidths while assuring predictable
protection of incumbent stations. The
Commission also noted that this power/
bandwidth level is consistent with
existing wireless mobile equipment
operating in other bands, and with
proposed wireless mobile systems under
consideration by IEEE 802.16.

35. Antennas. In the NPRM, the
Commission observed that sectorized
and phased array antennas could be
used to create highly spectrum efficient
networks and could enable an
application like a broadband local area
network to serve a number of spatially
separated clients from a single fixed
antenna site. Such antennas allow
systems to use spectrum more
efficiently by making it possible to re-
use a given frequency to communicate
with different devices along non-
overlapping paths. The Commission
believes that allowing such flexibility
encourages both new and novel antenna
technologies that will foster more
intensive spectrum use.

36. The Commission concluded that
transmitters installed at fixed locations
should not be prohibited from using any
particular type of antenna design. As a
general requirement, the EIRP in any
antenna beam must be limited to 25
Watts per 25 megahertz. However,
transmitters using sectorized, scanning
spot-beam, or other antenna types with
multiple beam capability shall be
required to limit their EIRP in any
direction to no more than the limit the
Commission adopted for fixed systems
(i.e., 25 Watts per 25 megahertz). Thus,
the aggregate power transmitted
simultaneously on overlapping beams
will have to be reduced such that the
EIRP in the area of overlap does not
exceed the limit for a single beam. In
addition, to allow flexibility in
deployment of advanced antenna
systems, including sectorized and
adaptive array systems, the Commission
will allow systems using these antennas
to operate with an aggregate transmit
output power transmitted
simultaneously on all beams of up to 8
dB above the limit for an individual
beam. The Commission believes that
these rules will provide flexibility for
licensees to employ a wide variety of
advanced antennas to meet their needs
while still ensuring protection to FSS
earth stations. Applications for
equipment authorization must include
the algorithm that confirms that this
requirement is met.

37. Protection of terrestrial stations.
Under the licensing scheme being
adopted for terrestrial transmitters in
the 3650-3700 MHz band, it will be
possible for both base and mobile
stations to operate virtually anywhere—
except near FSS earth stations and
Federal stations. Mechanisms must
therefore be in place to ensure operation
on an interference-free basis. The
Commission stated that it is concerned
about two different kinds of interference
in the 3650-3700 MHz band. The first
could occur if the radiofrequency (RF)
energy from a fixed or base station
transmitter interferes with the
performance of a nearby fixed or base
station receiver. The second type of
interference could take place if two or
more stations are competing with each
other for access to the spectrum. With
regard to the former, the Commission
will provide, at http://wireless.fcc.gov/
uls, information regarding the location
of all registered stations in the band.
Parties seeking to register a new station
should examine this database, and then
make every effort to ensure that their
station operates at a location, and with
technical parameters, that would
minimize the potential for mutual
interference between both the new and
existing stations.

38. The Commission believes the best
way of preventing the second form of
interference from occurring is to require
systems operating in the 3650—-3700
MHz band to incorporate a contention-
based protocol. Such protocols can be
characterized by having the following
properties: Procedures for initiating new
transmissions, procedures for
determining the state of the channel
(available or unavailable), and
procedures for managing
retransmissions in the event of a busy
channel.

39. Systems using a contention-based
protocol have been common for quite
some time for both licensed and
unlicensed systems. Because it is not
according terrestrial licensees exclusive
use of the spectrum in any area and
because it desires to provide for
widespread deployment of equipment,
the Commission believes that a
contention-based protocol is a
reasonable, cost effective method for
ensuring the ability of any user to access
the spectrum. A contention based
protocol also will have to ensure that all
users will have a reasonable opportunity
to operate, so that no operator can block
others’ access to the spectrum.
Accordingly, the Commission required
fixed, base and mobile equipment
designed for use in the 3650 MHz band
to incorporate some type of contention
based protocol. Consistent with past
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practice, the Commission did not
specify a specific protocol, but left it to
the industry and standards bodies to
determine appropriate protocols. The
incorporation of such a protocol will be
a requirement of the equipment
certification process, and equipment
that appears to be designed to preclude
others from using this spectrum will not
be approved. In monitoring the use of
this spectrum, the Commission noted
that it remains free to modify the rules
if there appears to be significant
problems in this regard. The
Commission also added a definition of
contention-based protocol into the rules,
see section 90.7.

40. FSS Earth Station Protection.
Under the streamlined licensing
approach adopted in the R&O, terrestrial
FS/MS operations must continue to
protect satellite earth stations that retain
their primary status under our FSS
grandfathering provisions for the 3650
MHz band. The Commission adopted
circular protection zones of 150 km
around the grandfathered earth stations.
The Commission recognizes that the
simplified circular protection zones that
we are being imposed here employs a
high degree of worst-case conservatism
that, in many instances, could result in
prohibiting the use of transmitters in
less-than-worst-case circumstances
where, in reality, there would be no
likelihood of interference to FSS earth
stations. To provide additional
flexibility in the face of these
conservative protection zones, the
Commission determined that it will
allow terrestrial operations within these
protection zones, so long as they
negotiate agreements with the earth
stations operators.

41. The Commission adopted a
registration requirement as an integral
part of the streamlined licensing scheme
for the 3650 MHz band. The
Commission noted that this approach
would ensure that the locations of all
terrestrial users are known. To further
assure that FSS earth stations are
adequately protected, the Commission
imposed the protection distance as a
circular zone around the earth station.
This differs from the proposal made in
the NPRM of using a keyhole-like
pattern based on the earth station
pointing towards a specific satellite. The
Commission made this decision
because, in practice, each earth station
can look at multiple satellites across the
geostationary arc. Thus, a circular
protection zone is more appropriate for
ensuring interference protection in all
cases. In addition, the Commission
pointed out that using a circular zone
has the benefit of simplicity for all
parties as it is easy to determine exactly

which areas are excluded from
terrestrial station operation.

42. Finally, the Commission noted
that a more accurate determination of
the requisite separation distances could
be derived if the particular operating
parameters of both the fixed terrestrial
transmitter and protected FSS earth
stations are taken into account.
However, requiring operators to
independently make detailed
transmission path and link budget
calculations could be unduly
burdensome. The Commission
recognized, however, that such
operation within the conservative
portion of the protection zone is
possible, and thus will allow such
operation so long as the FS station and
the FSS station licensees mutually agree
on appropriate operating parameters. An
FS entity that requests to operate within
the protection zone will be required to
negotiate with each protected earth
station that is potentially affected by the
proposed fixed or mobile operation.
Further, the FSS station licensee must
not refuse to negotiate with the fixed
licensee, and both parties should
negotiate in good faith. The results of
these negotiations must be documented
and kept with the station’s records in
the event that the Commission needs
this information.

43. Equipment Authorization
Requirements. As discussed in the
licensing sections of the R&O, the
Commission adopted rules to license
terrestrial operations in the 3650 MHz
band under part 90 of its rules. In
addition, the Commission noted that
there already exists a general
requirement for all equipment to obtain
certification under that rule part. This
requirement recognizes that there is a
certain “core group” of equipment that
requires a higher level of oversight than
manufacturer’s self-approval
(Declaration of Conformance or
Verification), due to a high risk of non-
compliance, the potential to create
significant interference to safety and
other communication services, and the
need to ensure compliance with the
requirements to protect against radio
frequency exposure. The Commission
found that because of the risk of
interference to FSS earth stations,
equipment designed for operation in the
3650 MHz band falls into this “core
group” of equipment. Thus, as with
other part 90 equipment, the
Commission required manufacturers to
obtain certification for their equipment.
The Commission noted that applications
for equipment authorization must
contain specific information regarding
the methods employed to meet our
rules. Specifically, certification

applications for systems using advanced
antenna technology must provide the
algorithm used to reduce the EIRP to the
maximum allowed in the event of
overlapping beams. In addition, the
application must contain information
discussing how the equipment meets
the requirement to employ a contention
based protocol for gaining access to the
spectrum and for mobile transmitters,
including a description of how the
requirement to positively receive and
decode an enabling signal is
incorporated.

44. The Commission noted, that the
rules currently require certification to be
approved by the Commission or a
designated Telecommunication
Certification Body (TCB) before they
may be marketed. In General Docket 98—
68, we established the requirements for
TCBs that are allowed to approve
equipment in the same manner as the
Commission. In that proceeding, the
Commission stated that while it
intended to use TCBs to certify a broad
range of equipment, we found that
certain functions should continue to be
performed by the Commission. The
functions included certifying new or
unique equipment for which the rules or
requirements do not exist or for which
the application of the rules is not clear.
Because it had not previously specified
that certification would be based on
specification of a contention based
protocol, nor on the ability of a mobile
station to transmit only after receiving
an enabling signal from a base station,
the Commission, believes that many
questions about the application of the
rules may arise. Thus, the Commission
decided that TCBs should not be
permitted to certify or approve
permissive changes for equipment
operating under the rules adopted until
it gains sufficient experience with this
band. Once the Commission gains
sufficient experience with equipment in
this band, it will determine whether
TCBs should be permitted to certify
them. Accordingly, until the Chief of the
Office of Engineering and Technology
acting under the existing delegated
authority issues an announcement by
public notice, TCBs will not be
permitted to certify equipment in the
3650—3700 MHz band.

45. RF Safety. The Commission
decided that it will require
manufacturers to obtain certification for
their equipment, among other reasons,
to address the need for compliance with
the requirements to protect against radio
frequency (RF) exposure. In addition,
licensees are responsible for ensuring
that transmitting equipment, as actually
installed, continues to meet RF
exposure guidelines. For example, fixed
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transmitters operating at the peak EIRP
output power of 25 Watts/25 MHz
authorized in the R&0O would not
generally be required to undergo routine
RF safety evaluation as a part of the
equipment certification process because
installation constraints typically result
in sufficient separation distances such
that human exposure limits would not
be exceeded. Nevertheless, the
Commission, recognized that such
transmitters, particularly those that
might be licensed by individuals or
other small entities, could have a greater
chance of being installed in a diverse
range of atypical environments;
possibly, for example, even inside a
residential home. In such instances, an
improper installation could result in
circumstances where RF safety
standards might be exceeded due to a
reduced separation distance.
Consequently, the Commission
required, as part of the certification
process, that equipment manufacturers
include sufficiently detailed installation
instructions and guidelines to ensure
that licensees locate such transmitters in
a manner that will maintain appropriate
human exposure separations at all
times.

46. By comparison, non-fixed
transmitters generally require additional
evaluation as a part of the
manufacturer’s equipment certification
process. Based upon the peak EIRP
operating limit of 1 Watt specified here.
The Commission required routine
evaluation for these devices to
demonstrate RF exposure compliance.
In any event, manufacturers are
responsible for ensuring that any
equipment they design, manufacture,
and sell meets the corresponding RF
safety limits. Licensees of non-fixed
transmitters may generally rely upon the
manufacturers’ equipment certification
that RF exposure guidelines for that
equipment have been met.

47. Federal Government Facilities. In
the NPRM, the Commission sought
comment on whether the methods
described in the NPRM would provide
an effective means of protecting the
three Federal Government radiolocation
stations that operate in the 3650-3700
MHz band on a primary basis. These
stations, located at St. Inigoes, MD,
Pascagoula, MS, and Pensacola, FL,
were grandfathered as a condition of the
transfer of the 3650 MHz band to a
mixed-use status. The current rules
require that FS and FSS stations located
within 80 kilometers of each site
coordinate with the Federal
Government. As noted, this protection
criterion for Federal stations has been in
existence for fixed stations since 1999
and the Commission did not propose to

alter it. Thus, the Commission will
continue to require coordination with
NTIA through the Frequency
Assignment Subcommittee of the
Interdepartmental Radio Advisory
Committee for any station that requests
registration of a site closer than 80 km
from the three specified radiolocation
sites. The Commission, further noted
that our ULS system has the capability
of screening for any terrestrial
applications that might propose site
coordinates located within the 80
kilometer coordination zone and, within
approximately 24 hours, flag that
application for any necessary
coordination.

48. Furthermore, the Commission
called to the attention of potential users
of the 3650-3700 MHz band that the
adjacent 3600—-3650 MHz band is used
by high power federal government radar
systems and they are not limited to the
three protected sites. Consequently,
terrestrial transmitter/receiver
manufacturers will likely find the need
to incorporate design measures to
protect their equipment from possible
overload by these adjacent band radar
signals. The Commission strongly
recommends that parties installing
equipment in this band should
determine if there are any nearby
Federal Government radar systems that
could affect their operations.
Information regarding the locations and
operational characteristics of the radar
systems operating adjacent to this band
are provided in NTIA TR-99-361.

49. Operation in Proximity to U.S.
Borders. To provide sufficient
protection to Canadian and Mexican
stations operating in the 3650-3700
MHz band that are located near the U.S.
borders, the Commission proposed in
the NPRM to require that fixed devices
be located at least 8 kilometers from the
U.S./Canada or U.S./Mexico border if
the antenna of the device looks within
the 160° sector away from the border
and be located at least 56 kilometers
from each border if the device looks
within the 200° sector towards the
border. This proposal is consistent with
the treatment of licensed fixed stations
in bands above 470 MHz along the U.S./
Canada border. The Commission
concluded that these same
considerations apply to the type of
licensed operation that we permit in the
R&O. Accordingly, the Commission
adopted the requirements for operation
near the borders as proposed. The
Commission pointed out, however, that
even under these guidelines, operators
might need to further reduce their
power to protect FSS earth stations in
Canada or Mexico. It further note that,
under our current agreement with

Canada, operations within the distances
specified above may be permitted if we
are able to coordinate such use with
Canada. The Commission noted that it
currently has no agreement with Mexico
to permit such coordinated use at this
time, but in the future, it may negotiate
more specific agreements with Mexico
and Canada to govern operations near
our borders in the 3650-3700 MHz
band. Licensees in this band would be
required to comply with the provisions
of such agreements.

50. Adjacent Band Emissions. In the
NPRM, the Commission sought updated
comment on what interference criteria
might be used to protect adjacent band
services from licensed systems
operating in the 3650 MHz band. For
example, the Commission asked if it
should require that licensed non-fixed
devices comply with the field strength
limit described in the NPRM for
unlicensed devices; or whether we
should require that licensed fixed
stations comply with a particular field
strength limit or satisfy the adjacent
band protection criteria proposed in the
3650 MHz Service Rules Second NPRM.
In the 3650 MHz Service Rules Second
NPRM, the Commission proposed that,
in order to protect FSS operations in the
3700—4200 MHz band from interference,
terrestrial stations operating in the
3650-3700 MHz band would have to
comply with the part 101 emission
limits already in place to protect such
FSS systems from licensed fixed
stations operating in the 3700-4200
MHz band. Therein, the Commission,
discussed a proposal made earlier in the
ET Docket 98—237 proceeding
concerning whether the out of band
emission limit defined by 43 + 10 log(P)
dB minimum attenuation that applies to
broadband PCS should be applied to FS
operations in the 3650-3700 MHz band.
Comments to that earlier proposal were
divided. In that context, the
Commission proposed in the 3650 MHz
Service Rules NPRM to require that
terrestrial service equipment operating
in the 3650-3700 MHz band comply
with the emission limits already in
place for FS operation in the adjacent
3700-4200 MHz band. Commenters to
that proposal were similarly split on
what criterion to apply.

51. The Commission adopted rules
here to require that new terrestrial
operations in the 3650 MHz band limit
emissions into the adjacent 3600-3650
MHz and 3700-4400 MHz bands by a
minimum attenuation of 43 + 10 log(P)
below the transmit power. That is, the
power of any emission outside of the
authorized operating frequency ranges
must be attenuated below the
transmitting power (P) by a factor of at
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least 43 + 10 log(P). The Commission
noted that this requirement is consistent
with the out of band emission limit
specified in several of the Commission’s
rule parts (reference) for wireless
devices including higher power devices.
Furthermore, the limit specified in this
section is a generic limit that has been
applied successfully for many of our
wireless services. Finally, the
Commission noted that this limit is very
conservative, especially for coded
digital signals which generally decay
more rapidly and produce lower levels
of out of band emission than analog
signals. On balance, therefore, the
Commission believes that this criterion
should provide appropriate protection
from out of band emission.

52. Space station power flux density.
In the 3650 MHz Service Rules NPRM
the Commission sought comment on
whether it should adopt a rule for the
power flux density (pfd) that a space
station operating in the 3650-3700 MHz
band may produce consistent with the
limit for space stations in the adjacent
3700-4200 MHz band. The limit for the
3700-4200 MHz band, which is
contained in § 25.208(a) of the
Commission’s rules, is identical to the
limit in the ITU Radio Regulations,
which applies throughout the 3400-
4200 MHz band. One commenter
supported applying the same pfd limit
in the 3650-3700 MHz band as is
applied to the upper adjacent band. In
order to conform its rules in this regard
to the ITU Radio Regulations, the
Commission applied the same pfd limit
in the 3650—-3700 MHz band as it does
in the 3700-4200 MHz band.

Memorandum Opinion and Order

53. In the MO&O, the Commission
addressed several petitions for
reconsideration and an emergency
motion for stay that were filed in
response to the 3650 MHz Allocation
Order in ET Docket No. 98-237.

54. Consistent with its conclusion in
the Unlicensed Operation NPRM, the
Commission found no statutory obstacle
to its decision to affirm its previous
allocation decisions, in the Unlicensed
Operation NPRM, the Commission,
concluded that it did not have any
remaining statutory obligations under
section 3002 of the BBA. Moreover, in
consideration of its decision to adopt a
licensing approach that does not result
in the acceptance of mutually-exclusive
applications, the arguments presented
by satellite interests to the effect that the
Commission inappropriately
determined that the 3650 MHz band
could satisfy the requirements of section
3002 of the BBA are moot.

Allocation Issues

55. Petitioners generally challenge the
rules adopted in the 3650 MHz
Allocation Order that created a new,
primary FS/MS allocation and made
future, non-grandfathered FSS earth
stations secondary. In the NPRM, the
Commission, asked for comments to
refresh the record on the full range of
allocation, technical, service and
licensing issues raised in this
proceeding—including the possibility of
revisiting the FSS allocation status in
the 3650 MHz band. Thus, the
Commission concluded that it had
considered anew the potential benefit of
different sharing mechanisms in light of
this renewed and expanded record.
With more specific relation to these
petitions for reconsideration, the
Commission found that its decision here
affirms the FSS allocation changes made
in the 3650 MHz Allocation Order. The
Commission stated that, in essence, it
had decided that it is desirable to foster
new terrestrial services under the FS/
MS allocations while protecting a
relatively small and static number of
grandfathered FSS earth stations in the
band. It further noted that it was
accomplishing this goal by providing a
mechanism (under a streamlined
licensing approach) for preventing and
addressing any interference concerns of
FSS earth stations that might arise from
sharing the band with terrestrial
operations. The Commission , thus
found that its decision strikes a balance
among a number of competing factors in
a manner that its believe will best serve
the public interest and foster the
expeditious introduction of new
terrestrial services in the 3650 MHz
band.

56. Therefore, In light of its full
review of the refreshed record in this
proceeding, and in light of the decisions
made in the companion R&O, the
Commission denied the aspects of the
petitions that challenge and seek to
reverse the allocation decisions made in
the 3650 MHz Allocation Order.

TT&C Issues

57. The Commission denied the
petitions for reconsideration insofar as
they request that it allow in the 3650
MHz band new TT&C earth stations on
a primary basis for out-of-band FSS
systems. The Commission concluded, as
it stated in the 3650 MHz Service Rules
NPRM, that the basic purpose of the part
25 in-band rules for TT&C is valid. In
particular § 25.202(g) of the rules
effectively limits FSS operators to
operating TT&C links in the same
frequency bands as their FSS
operations. Thus, a GSO/FSS operator

will generally coordinate its TT&C
operations with the same set of
satellites, at adjacent orbital locations,
with which it coordinates its FSS
operations. This simplifies the
coordination process for FSS systems
and also provides an incentive for an
operator to maximize the efficiency of a
system’s TT&C operations while
minimizing the constraints placed on
other satellite operations. The
Commission noted that its decision is
based on a recognition that certain
events have occurred since these
petitions were filed that mitigate the
need to provide the requested relief. In
particular, the Commission noted, that it
has since authorized satellite systems in
the Ka band with TT&C links to be
located within band. As a result, TT&C
facilities are now available for Ka band
systems. As for pending V band system
applications, the Commission believes
that it is better to address the TT&C
needs of particular systems in the
context of acting on specific
applications for waiver rather than
modify the rule based on generalized
arguments that some assigned frequency
bands of satellite systems are so
congested, unreliable, or lacking in
manufactured equipment as to render
in-band TT&C operations unfeasible.
58. With regard to the filing deadline
for co-primary TT&C earth station
applications, the secondary status of
non-grandfathered TT&C sites, and the
restriction on grandfathered TT&C sites
to frequencies for which the earth
station is already licensed, the
Commission believes that those aspects
of its decision in the 3650 MHz
Allocation Order are necessary
measures that help ensure the terrestrial
operations under the primary FS/MS
allocations are not unduly hampered.
The Commission, thus declines to
modify these decisions. Furthermore,
the Commission, clarified that the
decision in the 3650 MHz Allocation
Order was not intended to exempt from
the FSS application “freeze,” as
EchoStar requests, any future requests
for earth stations for TT&C operations
that serve satellites already authorized
in the 3650 MHz band, including new
uplink sites. Nonetheless, the
Commission, recognizes that individual
cases of particular need, particularly for
systems already authorized for the 3650
MHz band, can be better addressed
through a waiver process that would
evaluate each request on its merit.

Emergency Motion for Stay

59. In October, 2000, the Commission
determined that it was necessary to
establish a limit on the acceptance of
applications and on the construction of
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FSS facilities that would be considered
primary under the established
grandfathering provisions. Accordingly,
in the 3650 MHz Allocation Order, the
Commission decided that applications
for FSS earth stations in the 3650-3700
MHz band located within 10 miles of
the authorized coordinates of an
existing grandfathered earth station
must be filed prior to December 1, 2000,
in order to still be considered co-
primary.

60. The Commission, denied the
motion for stay. When the Commission
established the November 30, 2000,
filing deadline, it did so because it
found that additional new FSS facilities
permitted by the Freeze MO&O could
affect the use of the 3650-3700 MHz
band by the terrestrial services. By
deciding in this Order to maintain the
FSS allocation changes made in the
3650 MHz Allocation Order, the
Commission, reaffirmed its conclusion
that allowing additional primary FSS
earth stations in the 3650 MHz band
could negatively affect the prospects for
viable FS/MS terrestrial operations. In
light of the foregoing, the Commission,
concluded that granting the stay (with
the possible consequence of establishing
new FSS filing window, and thereby
increasing the number of primary FSS
earth stations in the band) would be
directly counter to its fundamental
judgments concerning future use of the
3650 MHz band and would not serve the
public interest.

Ordering Clauses

61. Pursuant to the authority
contained in sections 4(i), 302, 303(e),
303(f), and 307 of the Communications
Act of 1934, as amended, 47 U.S.C.
154(i), 302, 303(c), 303(f), and 307 this
Report and Order is hereby adopted.

62. Parts 1, 2, 15, and 90 of the
Commission’s rules are amended as
specified in Rules Changes, and such
rule amendments shall be effective 30
days after publication in the Federal
Register. The Report and Order contains
information collection requirements
subject to the Paperwork Reduction Act
0f 1995 (PRA), Public Law 104-13, that
are not effective until approved by the
Office of Management and Budget. The
Federal Communications Commission
will publish a document in the Federal
Register following approval of the
information collection by the Office of
Management and Budget (“OMB”’)
announcing the effective date of those
rules.

63. Pursuant to sections 4(i), 302,
303(e), 303(f), 303(r) and 307 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 302, 303(e),
303(f), 303(r) and 307, the 3650 MHz

Proceeding in ET Docket No. 98-237 is
terminated.

64. Pursuant to sections 4(i), 302,
303(e), 303(f), 303(g), 303(r) and 405 of
the Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 302, 303(e),
303(f), 303(g) and 405, that the petitions
for reconsideration of the 3650 MHz
Allocation Order are denied.

65. Pursuant to sections 4(i), 302,
303(e), 303(1), 303(g), 303(r) and 405 of
the Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 302, 303(e),
303(f), 303(g) and 405, that the
Emergency Motion for Stay of the 3650
MHz Allocation Order is denied.

66. Pursuant to 47 U.S.C. 155(c) and
47 CFR 0.131(c) and 0.331, the Wireless
Telecommunications Bureau is granted
delegated authority to adopt
requirements regarding the reporting of
registration and licensing information,
pertaining to the 3650 MHz Wireless
Broadband Services, in the Universal
Licensing System database.

67. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order and
Memorandum Opinion and Order,
including the Final Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

Final Regulatory Flexibility Analysis

68. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA),! an Initial Regulatory Flexibility
Analysis (IFRA) was incorporated in the
Notice of Proposed Rule Making
(NPRM), “Unlicensed Operation in the
Band 3650-3700 MHz.”” 2 The
Commission sought written public
comments on the proposals in the

NPRM, including comment on the IRFA.

This Final Regulatory Flexibility
Analysis conforms to the RFA.3

A. Need for, and Objectives of, the
Report and Order

69. The Report and Order (“Order”’)
adopts rules that provide for
nationwide, non-exclusive, licensing of
terrestrial operations, utilizing
contention-based technologies, in the
3650-3700 MHz band (3650 MHz band).

The Order would take the following
actions:

e Maintain the existing Fixed
Satellite Service (FSS) and Fixed

1See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601—
612, has been amended by the Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA), Public Law 104-121, Title II, 110 Stat.
857 (1996).

2 See Notice of Proposed Rule Making in ET
Docket No. 04151, 19 FCC Red 7545 (7580) (2004).

3See 5 U.S.C. 604.

Service (FS) allocations and modify the
Mobile Service (MS) allocation to delete
the restriction against mobile-to-mobile
operations in the 3650 MHz band. The
Order would also maintain the
international/intercontinental operation
requirements for FSS earth stations.

e Adopt a streamlined licensing
mechanism that will serve as a
safeguard to protect incumbent satellite
earth stations and Federal Government
radiolocation stations from harmful
interference

e Establish minimal regulatory entry
requirements that should encourage
multiple entrants and stimulate the
rapid expansion of broadband services,
especially in rural America

o Establish licensing, service and
technical rules that allow fixed, and
base-station-enabled mobile terrestrial
operations

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

70. None.

C. Description and Estimate of the
Number of Small Entities To Which
Rules Will Apply

71. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of, the number of
small entities that may be affected by
the rules adopted herein.# The RFA
generally defines the term “small
entity”’ as having the same meaning as
the terms, ‘‘small business,” ‘“‘small
organizations,” and “‘small
governmental jurisdiction.” ® In
addition, the term “small business” has
the same meaning as the term ‘“‘small
business concern”” under the Small
Business Act.6 A “small business
concern’’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).” Nationwide,
there are a total of 22.4 million small
businesses, according to SBA data.8

72. A “‘small organization” is
generally “‘any not-for-profit enterprise

4 See 5 U.S.C. 604(a)(3).

55 U.S.C. 601(6).

65 U.S.C. 601(3) (incorporating by reference the
definition of “small-business concern” in the Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “‘unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

715 U.S.C. 632.

8 See SBA, Programs and Services, SBA Pamphlet
No. CO-0028, at page 40 (July 2002).
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which is independently owned and
operated and is not dominant in its
field.” @ Nationwide, there are
approximately 1.6 million small
organizations.1° The term ‘““small
governmental jurisdiction” is defined as
“governments of cities, towns,
townships, villages, school districts, or
special districts, with a population of
less than fifty thousand.” 11 As of 1997,
there were approximately 87,453
governmental jurisdictions in the
United States.1? This number includes
39,044 county governments,
municipalities, and townships, of which
37,546 (approximately 96.2%) have
populations of fewer than 50,000, and of
which 1,498 have populations of 50,000
or more. Thus, we estimate the number
of small governmental jurisdictions
overall to be 84,098 or fewer.

73. The Commission has not
developed a definition of small entities
applicable to manufacturers of
communications devices that are
licensed on a nationwide, non-exclusive
basis. Therefore, we will utilize the SBA
definition applicable to Radio and
Television Broadcasting and Wireless
Communications Equipment
Manufacturing. Examples of products in
this category include “transmitting and
receiving antennas, cable television
equipment, GPS equipment, pagers,
cellular phones, mobile
communications equipment, and radio
and television studio and broadcasting
equipment” 3 and may include other
devices that transmit and receive IP-
enabled services, such as personal
digital assistants (PDAs). Under the SBA
size standard, firms are considered
small if they have 750 or fewer
employees.1* According to Census
Bureau data for 1997, there were 1,215
establishments 1° in this category that

9See 5 U.S.C. 601(4).

10 Independent Sector, The New Nonprofit
Almanac & Desk Reference (2002).

115 U.S.C. 601(5).

12U.8S. Census Bureau, Statistical Abstract of the
United States: 2000, Section 9, pages 299-300,
Tables 490 and 492.

13 Office of Management and Budget, North
American Industry Classification System, pages
308-09 (1997) (NAICS code 334220).

1413 CFR 121.201, NAICS code 334220.

15 The number of “establishments” is a less
helpful indicator of small business prevalence in
this context than would be the number of “firms”
or “companies,” because the latter take into account
the concept of common ownership or control. Any
single physical location for an entity is an
establishment, even though that location may be
owned by a different establishment. Thus, the
numbers given may reflect inflated numbers of
businesses in this category, including the numbers
of small businesses. In this category, the Census
breaks-out data for firms or companies only to give
the total number of such entities for 1997, which
was 1,089.

operated for the entire year.1¢ Of those,
there were 1,150 that had employment
of under 500, and an additional 37 that
had employment of 500 to 999. The
percentage of wireless equipment
manufacturers in this category was
approximately 61.35%,7 so we estimate
that the number of wireless equipment
manufacturers with employment of
under 500 was actually closer to 706,
with an additional 23 establishments
having employment of between 500 and
999. Consequently, we estimate that the
majority of wireless communications
equipment manufacturers that may be
affected by our action are small entities.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

74. The terrestrial service operations
authorized by this Order will be
governed by new regulations that will
be housed in part 90 of our rules. There
presently exists a general requirement
for all equipment to obtain certification
under part 90.18 Thus, as with other part
90 equipment, we will require
manufacturers to obtain similar
certification for their equipment.1®
Consequently, the new equipment
certification rules adopted for part 90 in
this proceeding for transmitters
operating the 3650-3700 MHz band
would apply similar reporting or
recordkeeping requirements. Further,
the regulations add permissible
operating frequencies for broadband and
other technologically advanced uses.
The adopted regulations would not
require the modification of any existing
products. Additionally, rules adopted
for use of the 3650 MHz band require
that all applicants and licensees shall
cooperate in the selection and use of
frequencies in the 3650-3700 MHz band
in order to minimize the potential for
interference and make the most effective
use of the authorized facilities.20 A
database identifying the locations of
registered stations will be available at
the FCC’s website to facilitate such
cooperation.

E. Steps Taken To Minimize the
Significant Economic Impact on Small
Entities, and Significant Alternatives
Considered

75. The RFA requires an agency to
describe any significant alternatives that

16 U.S. Census Bureau, 1997 Economic Census,
Industry Series: Manufacturing, “Industry Statistics
by Employment Size,” Table 4, NAICS code 334220
(issued Aug. 1999).

17 Id. Table 5.

18 See 47 CFR 90.203.

19 See Order at  69-70, infra.

20 See adopted new rule § 90.1319(c) in Appendix
A.

it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. 5 U.S.C. 603.

76. In the NPRM, the Commission
proposed a regulatory scheme for the
3650 MHz band that would have
permitted unlicensed use of the band.
The NPRM also sought comment on
alternative approaches, including those
that would provide for licensing of
terrestrial operations. Based upon
comments to the NPRM and further
analysis, this Order adopts an approach
that provides for nationwide, non-
exclusive licensed operations.
Consistent with the underlying goals
expressed in the NPRM, we believe that
this approach will best provide for the
introduction of a new variety of
broadband services and technologies in
the 3650 MHz band, while protecting
grandfathered FSS earth station
operations from harmful interference
that may be caused by the new services
and technologies.

77. We see no evidence that the rules
set forth in the Report and Order and
Memorandum Opinion and Order will
have a significant economic impact on
small entities. The costs involved in the
selection and use of frequencies by
affected entities, including small
entities, should be minimal because of
the available on-line database to assist
with these efforts. Furthermore, these
minimal costs will be shared by all
entities that use the 3650 MHz band. In
particular, as noted in the Report and
Order, the streamlined licensing
approach should also reduce the costs
and regulatory requirements to
obtaining a license.2?

F. Report to Congress

78. The Commission will send a copy
of the Report and Order and
Memorandum Opinion and Order,
including this FRFA, in a report to be
sent to Congress and the Government
Accountability Office, pursuant to the
Congressional Review Act.22 In
addition, the Commission will send a
copy of the Report and Order and

21 See, e.g., 3650 MHz Report and Order at
paragraphs 27-29.
22 See 5 U.S.C. 801(a)(1)(A).
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Memorandum Opinion and Order,
including this FRFA, to the Chief
Counsel for Advocacy of the SBA.

List of Subjects in Parts 1, 2, 25, and 90
Radio.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rules Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 1, 2,
25, and 90 as follows:

PART 1—PRACTICE AND
PROCEDURE

m 1. The authority citation for part 1
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 154(j),
155, 225, 303(r), 309, and 325(e).

m 2. Section 1.1307 is amended by
revising paragraph (b) (2) to read as
follows:

§1.1307 Actions that may have a
significant environmental effect, for which
Environmental Assessments (EAs) must be
prepared.
* * * * *

(b) * *x %

(2) Mobile and portable transmitting
devices that operate in the Cellular
Radiotelephone Service, the Personal

Communications Services (PCS), the
Satellite Communications Services, the
Wireless Communications Service, the
Maritime Services (ship earth stations
only), the Specialized Mobile Radio
Service, and the 3650MHz Wireless
Broadband Service authorized under
Subpart H of parts 22, 24, 25, 27, 80,
and 90 of this chapter are subject to
routine environmental evaluation for RF
exposure prior to equipment
authorization or use, as specified in
§§2.1091 and 2.1093 of this chapter.
Unlicensed PCS, unlicensed NII and
millimeter wave devices are also subject
to routine environmental evaluation for
RF exposure prior to equipment
authorization or use, as specified in
§§15.253(f), 15.255(g), 15.319(i), and
15.407(f) of this chapter. Portable
transmitting equipment for use in the
Wireless Medical Telemetry Service
(WMTS) is subject to routine
environment evaluation as specified in
§§2.1093 and 5.1125 of this chapter.
Equipment authorized for use in the
Medical Implant Communications
Service (MICS) as a medical implant
transmitter (as defined in Appendix 1 to
Subpart E of part 95 of this chapter) is
subject to routine environmental
evaluation for RF exposure prior to
equipment authorization, as specified in
§2.1093 of this chapter by finite
difference time domain computational
modeling or laboratory measurement

techniques. Where a showing is based
on computational modeling, the
Commission retains the discretion to
request that specific absorption rate
measurement data be submitted. All
other mobile, portable, and unlicensed
transmitting devices are categorically
excluded from routine environmental
evaluation for RF exposure under
§§2.1091, 2.1093 of this chapter except
as specified in paragraphs (c) and (d) of
this section.

* * * * *

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

m 3. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, and
336, unless otherwise noted.

m 4. Section 2.106 is amended as follows:
| a. Revise page 54.
m b. In the list of United States footnotes,
revise footnote US245.
m c. In the list of non-Federal
Government footnotes, remove footnote
NG170 and add footnote NG185.

The revisions and additions read as
follows:

§2.106 Table of Frequency Allocations.

* * * * *

BILLING CODE 6712-01-P
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* * * * *

United States (US) Footnotes
* * * * *

US245 In the bands 3600-3650 MHz
(space-to-Earth), 45004800 MHz (space-to-
Earth), and 5850-5925 MHz (Earth-to-space),
the use of the non-Federal fixed-satellite
service is limited to international inter-
continental systems and is subject to case-by-
case electromagnetic compatibility analysis.
The FCC’s policy for these bands is codified
at 47 CFR 2.108.

* * * * *

Non-Federal (NG) Footnotes
* * * * *

NG185 In the band 3650-3700 MHz, the
use of the non-Federal fixed-satellite service
(space-to-Earth) is limited to international
inter-continental systems.

* * * * *

m 5. Section 2.1091 is amended by
revising paragraph (c) to read as follows:

§2.1091 Radiofrequency radiation
exposure evaluation: mobile devices.
* * * * *

(c) Mobile devices that operate in the
Cellular Radiotelephone Service, the
Personal Communications Services, the
Satellite Communications Services, the
Wireless Communications Service, the
Maritime Services and the Specialized
Mobile Radio Service, and the 3650
MHz Wireless Broadband Service
authorized under subpart H of part 22
of this chapter, parts 24, 25 and 27 of
this chapter, part 80 of this chapter
(ship earth stations devices only) and
part 90 of this chapter are subject to
routine environmental evaluation for RF
exposure prior to equipment
authorization or use if they operate at
frequencies of 1.5 GHz or below and
their effective radiated power (ERP) is
1.5 watts or more, or if they operate at
frequencies above 1.5 GHz and their
ERP is 3 watts or more. Unlicensed
personal communications service
devices, unlicensed millimeter wave
devices and unlicensed NII devices
authorized under §§15.253, 15.255, and
15.257, and subparts D and E of part 15
of this chapter are also subject to routine
environmental evaluation for RF
exposure prior to equipment
authorization or use if their ERP is 3
watts or more or if they meet the
definition of a portable device as
specified in § 2.1093(b) requiring
evaluation under the provisions of that
section. All other mobile and
unlicensed transmitting devices are
categorically excluded from routine
environmental evaluation for RF
exposure prior to equipment
authorization or use, except as specified
in §§1.1307(c) and 1.1307(d) of this
chapter. Applications for equipment

authorization of mobile and unlicensed
transmitting devices subject to routine
environmental evaluation must contain
a statement confirming compliance with
the limits specified in paragraph (d) of
this section as part of their application.
Technical information showing the
basis for this statement must be
submitted to the Commission upon

request.
* * * * *

m 6. Section 2.1093 is amended by
revising paragraph (c) to read as follows:

§2.1093 Radiofrequency radiation
exposure evaluation: portable devices.
* * * * *

(c) Portable devices that operate in the
Cellular Radiotelephone Service, the
Personal Communications Service
(PCS), the Satellite Communications
Services, the Wireless Communications
Service, the Maritime Services, the
Specialized Mobile Radio Service, the
3650 MHz Wireless Broadband Service,
the 4.9 GHz Band Service, the Wireless
Medical Telemetry Service (WMTS) and
the Medical Implant Communications
Service (MICS), authorized under
subpart H of part 22 of this chapter,
parts 24, 25, 27, 80 and 90 of this
chapter, subparts H and I of part 95 of
this chapter, and unlicensed personal
communication service, unlicensed NII
devices and millimeter wave devices
authorized under subparts D and E,
§§15.253, 15.255 and 15.257 of this
chapter are subject to routine
environmental evaluation for RF
exposure prior to equipment
authorization or use. All other portable
transmitting devices are categorically
excluded from routine environmental
evaluation for RF exposure prior to
equipment authorization or use, except
as specified in §§1.1307(c) and
1.1307(d) of this chapter. Applications
for equipment authorization of portable
transmitting devices subject to routine
environmental evaluation must contain
a statement confirming compliance with
the limits specified in paragraph (d) of
this section as part of their application.
Technical information showing the
basis for this statement must be
submitted to the Commission upon

request.
* * * * *

PART 25—SATELLITE
COMMUNICATIONS

m 7. The authority citation for part 25
continues to read as follows:

Authority: 47 U.S.C. 701-744. Interprets or
applies Sections 4, 301, 302, 307, 309 and
332 of the Communications Act, as amended,
47 U.S.C. 154, 301, 302, 307, 309 and 332,
unless otherwise noted.

m 8. Section 25.202 is amended by
adding an entry for 3.65-3.7 GHz and a
new footnote 17 to the table in paragraph
(a)(1) to read as follows:

§25.202 Frequencies, frequency tolerance
and emission limitations.

(@@ > * *
Earth-
Space-to-Earth (GHz) s;g;:e
(GHz)
3.65-3.717.

17FSS earth stations in this band must op-
erate on a secondary basis to terrestrial
radiocommunication services, except that the
band is shared co-equally between certain
grandfathered earth stations and the terrestrial
radiocommunication services.

* * * * *

m 9. Section 25.208 is amended by
revising the first sentence of paragraph
(a) to read as follows:

§25.208 Power flux-density limits.

(a) In the band 3650—4200 MHz, the
power flux density at the Earth’s surface
produced by emissions from a space
station for all conditions and for all
methods of modulation shall not exceed
the following values:

* * * * *

m 10. Part 25 is amended by adding
§ 25.256 to read as follows:

§25.256 Special Requirements for
operations in the 3.65-3.7 GHz band.

Upon request from a terrestrial
licensee authorized under Subpart Z,
Part 90 that seeks to place base and
fixed stations in operation within 150
km of a primary earth station, licensees
of earth stations operating on a primary
basis in the fixed satellite service in the
3.65-3.7 GHz band must negotiate in
good faith with that terrestrial licensee
to arrive at mutually agreeable operating
parameters to prevent unacceptable
interference.

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

m 11. The authority citation for part 90
continues to read as follows:

Authority: Sections 4(i), 11, 303(g), 303(r),
and 332(c)(7) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 161,
303(g), 303(r), 332(c)(7).

m 12. Section 90.7 is amended by adding
a new definition, in the alphabetically-
appropriate location, as follows:
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§90.7 Definitions.
* * * * *
Contention-based protocol. A protocol
that allows multiple users to share the
same spectrum by defining the events
that must occur when two or more
transmitters attempt to simultaneously
access the same channel and
establishing rules by which a
transmitter provides reasonable
opportunities for other transmitters to
operate. Such a protocol may consist of
procedures for initiating new
transmissions, procedures for
determining the state of the channel
(available or unavailable), and
procedures for managing
retransmissions in the event of a busy

channel.
* * * * *

m 13. Section 90.203 is amended by
adding a new paragraph (o), to read as
follows:

§90.203 Certification required.
* * * * *

(o) Equipment certification for
transmitters in the 3650-3700 MHz
band. (1) Applications for all
transmitters must describe the
methodology used to meet the
requirement that each transmitter
employ a contention based protocol (see
§§90.7, 90.1305 and 90.1321);

(2) Applications for mobile
transmitters must identify the base
stations with which they are designed to
communicate and describe how the
requirement to positively receive and
decode an enabling signal is
incorporated (see § 90.1333); and

(3) Applications for systems using
advanced antenna technology must
provide the algorithm used to reduce
the equivalent isotropically radiated
power (EIRP) to the maximum allowed
in the event of overlapping beams (see
§90.1321).

(4) Applications for fixed transmitters
must include a description of the
installation instructions and guidelines
for RF safety exposure requirements that
will be included with the transmitter.
(See §90.1335).

m 14. Add subpart Z to Part 90 to read as
follows:

Subpart Z—Wireless Broadband
Services in the 3650-3700 MHz Band

Sec.

90.1301
90.1303
90.1305
90.1307
90.1309
90.1311

Scope.

Eligibility.

Permissible operations.

Licensing.

Regulatory status.

License term.

90.1312 Assignment and transfer.

90.1319 Policies governing the use of the
3650-3700 MHz band.

90.1321 Power and antenna limits.

90.1323 Emission limits.

90.1331 Restrictions on the operation of
base and fixed stations.

90.1333 Restrictions on the operation of
mobile and portable stations.

90.1335 REF safety.

90.1337 Operation near Canadian and
Mexican borders.

§90.1301 Scope.

This subpart sets out the regulations
governing wireless operations in the
3650-3700 MHz band. It includes
licensing requirements, and specific
operational and technical standards for
wireless operations in this band. The
rules in this subpart are to be read in
conjunction with the applicable
requirements contained elsewhere in
the Commission’s rules; however, in
case of conflict, the provisions of this
subpart shall govern with respect to
licensing and operation in this band.

§90.1303 Eligibility.

Any entity, other than those
precluded by section 310 of the
Communications Act of 1934, as
amended, 47 U.S.C. 310, is eligible to
hold a license under this part.

§90.1305 Permissible operations.

Use of the 3650—-3700 MHz band must
be consistent with the allocations for
this band as set forth in Part 2 of the
Commission’s Rules. All stations
operating in this band must employ a
contention-based protocol (as defined in
§90.7).

§90.1307 Licensing.

The 3650-3700 MHz band is licensed
on the basis of non-exclusive
nationwide licenses. Non-exclusive
nationwide licenses will serve as a
prerequisite for registering individual
fixed and base stations. A licensee
cannot operate a fixed or base station
before registering it under its license
and licensees must delete registrations
for unused fixed and base stations.

§90.1309 Regulatory status.

Licensees are permitted to provide
services on a non-common carrier and/
or on a common carrier basis. A licensee
may render any kind of communications
service consistent with the regulatory
status in its license and with the
Commission’s rules applicable to that
service.

§90.1311 License term.

The license term is ten years,
beginning on the date of the initial
authorization (non-exclusive
nationwide license) grant. Registering
fixed and base stations will not change
the overall renewal period of the
license.

§90.1312 Assignment and transfer.

Licensees may assign or transfer their
non-exclusive nationwide licenses, and
any fixed or base stations registered
under those licenses will remain
associated with those licenses.

§90.1319 Policies governing the use of the
3650-3700 MHz band.

(a) Channels in this band are available
on a shared basis only and will not be
assigned for the exclusive use of any
licensee

(b) Any base, fixed, or mobile station
operating in the band must employ a
contention-based protocol.

(c) All applicants and licensees shall
cooperate in the selection and use of
frequencies in the 3650-3700 MHz band
in order to minimize the potential for
interference and make the most effective
use of the authorized facilities. A
database identifying the locations of
registered stations will be available at
http://wireless.fcc.gov/uls. Licensees
should examine this database before
seeking station authorization, and make
every effort to ensure that their fixed
and base stations operate at a location,
and with technical parameters, that will
minimize the potential to cause and
receive interference. Licensees of
stations suffering or causing harmful
interference are expected to cooperate
and resolve this problem by mutually
satisfactory arrangements.

§90.1321

(a) Base and fixed stations are limited
to 25 watts/25 MHz equivalent
isotropically radiated power (EIRP). In
any event, the peak EIRP power density
shall not exceed 1 Watt in any one-
megahertz slice of spectrum.

(b) In addition to the provisions in
paragraph (a) of this section,
transmitters operating in the 3650—-3700
MHz band that emit multiple directional
beams, simultaneously or sequentially,
for the purpose of directing signals to
individual receivers or to groups of
receivers provided the emissions
comply with the following:

(1) Different information must be
transmitted to each receiver.

(2) If the transmitter employs an
antenna system that emits multiple
directional beams but does not emit
multiple directional beams
simultaneously, the total output power
conducted to the array or arrays that
comprise the device, i.e., the sum of the
power supplied to all antennas, antenna
elements, staves, etc. and summed
across all carriers or frequency
channels, shall not exceed the limit
specified in paragraph (a) of this
section, as applicable. The directional

Power and antenna limits.
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antenna gain shall be computed as
follows:

(i) The directional gain, in dBi, shall
be calculated as the sum of 10 log
(number of array elements or staves)
plus the directional gain, in dBi, of the
individual element or stave having the
highest gain.

(ii) A lower value for the directional
gain than that calculated in paragraph
(b)(2)(i) of this section will be accepted
if sufficient evidence is presented, e.g.,
due to shading of the array or coherence
loss in the beam-forming.

(3) If a transmitter employs an
antenna that operates simultaneously on
multiple directional beams using the
same or different frequency channels
and if transmitted beams overlap, the
power shall be reduced to ensure that
the aggregate power from the
overlapping beams does not exceed the
limit specified in paragraph (b)(2) of this
section. In addition, the aggregate power
transmitted simultaneously on all beams
shall not exceed the limit specified in
paragraph (b)(2) of this section by more
than 8 dB.

(4) Transmitters that emit a single
directional beam shall operate under the
provisions of paragraph (b)(2) of this
section.

(c) Mobile and portable stations are
limited to 1 watt/25 MHz EIRP. In any
event, the peak EIRP density shall not
exceed 40 milliwatts in any one-
megahertz slice of spectrum.

§90.1323 Emission limits.

(a) The power of any emission outside
a licensee’s frequency band(s) of
operation shall be attenuated below the
transmitter power (P) within the
licensed band(s) of operation, measured
in watts, by at least 43 + 10 log (P) dB.
Compliance with this provision is based
on the use of measurement
instrumentation employing a resolution
bandwidth of 1 MHz or less, but at least
one percent of the emission bandwidth
of the fundamental emission of the
transmitter, provided the measured
energy is integrated over a 1 MHz
bandwidth.

(b) When an emission outside of the
authorized bandwidth causes harmful
interference, the Commission may, at its
discretion, require greater attenuation
than specified in this section.

§90.1331 Restrictions on the operation of
base and fixed stations.

(a)(1) Except as provided in paragraph
(a)(2) of this section, base and fixed
stations may not be located within 150
km of any grandfathered satellite earth
station operating in the 3650-3700 MHz
band. The coordinates of these stations

are available at http://www.fcc.gov/ib/
sd/3650/.

(2) Base and fixed stations may be
located within 150 km of a
grandfathered satellite earth station
provided that the licensee of the
satellite earth station and the 3650-3700
MHz licensee mutually agree on such
operation.

(3) Any negotiations to enable base or
fixed station operations closer than 150
km to grandfathered satellite earth
stations must be conducted in good faith
by all parties.

(b) (1) Except as specified in

paragraph (b)(2) of this section, base and
fixed stations may not be located within
80 km of the following Federal
Government radiolocation facilities:
St. Inigoes, MD—38° 10" N., 76°, 23" W.
Pascagoula, MS—30° 22" N., 88°, 29" W.
Pensacola, FL—30° 21’ 28” N., 87°, 16’

26”7 W.

Note: Licensees installing equipment in the
3650—-3700 MHz band should determine if
there are any nearby Federal Government
radar systems that could affect their
operations. Information regarding the
location and operational characteristics of the
radar systems operating adjacent to this band
are provided in NTIA TR-99-361.

(2) Requests for base or fixed station
locations closer than 80 km to the
Federal Government radiolocation
facilities listed in paragraph (b)(1) of
this section will only be approved upon
successful coordination by the
Commission with NTIA through the
Frequency Assignment Subcommittee of
the Interdepartmental Radio Advisory
Committee.

§90.1333 Restrictions on the operation of
mobile and portable stations.

(a) Mobile and portable stations may
operate only if they can positively
receive and decode an enabling signal
transmitted by a base station.

(b) Any mobile/portable stations may
communicate with any other mobile/
portable stations so long as each mobile/
portable can positively receive and
decode an enabling signal transmitted
by a base station.

(c) Airborne operations by mobile/
portable stations is prohibited.

§90.1335 RF safety.

Licensees in the 3650-3700 MHz
band are subject to the exposure
requirements found in § 1.1307(b),
2.1091 and 2.1093 of our Rules.

§90.1337 Operation near Canadian and
Mexican borders.

(a) Fixed devices generally must be
located at least 8 kilometers from the
U.S./Canada or U.S./Mexico border if
the antenna of that device looks within

the 160° sector away from the border.
Fixed devices must be located at least
56 kilometers from each border if the
antenna looks within the 200° sector
towards the border.

(b) Fixed devices may be located
nearer to the U.S./Canada or U.S./
Mexico border than specified in
paragraph (a) of this section only if the
Commission is able to coordinate such
use with Canada or Mexico, as
appropriate.

(c) Licensees must comply with the
requirements of current and future
agreements with Canada and Mexico
regarding operation in U.S./Canada and
U.S./Mexico border areas.

[FR Doc. 05-9096 Filed 5-10-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 76
[FCC 05-22]

Order on Reconsideration, in the
Matter of Children’s Television
Obligations of Digital Television
Broadcasters

AGENCY: Federal Communications
Commission.

ACTION: Final rule; stay of effective date.

SUMMARY: This document stays two
sections of the CFR regarding the
requirements for Internet Web site
address displays in children’s television
programming in MM Docket 00-167,
published on January 3, 2005 (70 FR
25), until January 1, 2006. These
requirements became effective on
February 3, 2005.

DATES: Effective May 11, 2005, 47 CFR
73.670(b) and (c) and 76.225(b) and (c)
are stayed until January 1, 2006.
ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT: Kim
Matthews, Policy Division, Media
Bureau, Federal Communications
Commission, (202) 418-2120.
SUPPLEMENTARY INFORMATION: Among
other things, the Report and Order
adopted September 9, 2004 in MM
Docket 00-167 (70 FR 25, January 3,
2005) held that the display of Internet
Web site addresses during programs
directed to children ages 12 and under
is permitted as within the commercial
time limitations only if the Web site
meets the following criteria: (1) It offers
a substantial amount of bona fide
program-related or other noncommercial
content; (2) it is not primarily intended
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for commercial purposes, including
either e-commerce or advertising; (3) the
Web site’s Home page and other menu
pages are clearly labeled to distinguish
the noncommercial from the
commercial sections; and (4) the page of
the Web site to which viewers are
directed by the Web site address is not
used for e-commerce, advertising, or
other commercial purposes (e.g.,
contains no links labeled “‘store” and no
links to another page with commercial
material). The Report and Order also
states that the display of Web site
addresses in children’s programs is
prohibited during both program material
and commercial material when the site
uses characters from the program to sell
products or services. This Order on
Reconsideration grants the informal
request of a number of broadcasters and
cable operators and programmers that
the effective date of these new rules be
deferred to January 1, 2006, consistent
with the effective date of many of the
other requirements in the Order.

A number of broadcasters and cable
operators and programmers have
expressed concern that compliance with
these new requirements by the February
1, 2005, effective date will be difficult.
Specifically, these parties state that they
were unprepared for the decision to
regulate Web site displays virtually
immediately, and that each company
must structure a plan of compliance and
then reconstruct its Web site or Web
sites accordingly. These parties have
requested that the effective date of these
new rules be stayed to January 1, 2006,
consistent with the effective date of
many of the other requirements in the
Report and Order.

We believe that it is appropriate to
afford broadcasters and cable operators
additional time to come into compliance
with these newly adopted requirements.
Accordingly, on our own motion,
pursuant to 47 CFR 1.108, we stay the
effective date of newly adopted
§§73.670(b) and (c) and Sections
76.225(b) and (c) of Title 47 of the
Commission’s rules until January 1,
2006. This stay in the effective date of
these new provisions will give
broadcasters and cable operators more
time to review and make any necessary
changes to their programs or Web sites
to comply with these new requirements.

The Report and Order also makes
effective February 1, 2005 the decision
to apply the commercial limits and
policies to all digital video
programming directed to children ages
12 and under, whether that
programming is aired on a free or pay
digital stream. Thus, the limitation on
the number of minutes of commercial
matter in children’s programming to

10.5 minutes per hour on weekends and
12 minutes per hour on weekdays
applies to both analog and digital
broadcasters and to both free and pay
digital streams. We do not delay the
effective date of this requirement.
However, the Report and Order was
published in the Federal Register
January 3, 2005. Accordingly, we will
commence enforcement of this
requirement February 3, 2005, rather
than February 1, 2005.

Congressional Review Act. The
Commission will send a copy of this
Order on Reconsideration in a report to
be sent to Congress and the General
Accounting Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

Paperwork Reduction. This Order on
Reconsideration does not contain new
or modified information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any new or modified
“information collection burden for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(ca)(4).

Accordingly, it is ordered that 47 CFR
Sections 73.670(b) and (c) and Sections
76.225(b) and (c) as adopted in the
Report and Order in the above-
captioned proceeding are stayed until
January 1, 2006.

List of Subjects in 47 CFR Parts 73 and
76

Cable, Television.
Federal Communications Commission.
Marlene H. Dortch,
Secretary.
[FR Doc. 05-9104 Filed 5-10-05; 8:45 am)]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 040429134-4135-01; I.D.
050405D]

Fisheries Off West Coast States and in
the Western Pacific; West Coast
Salmon Fisheries; Inseason Action
#1—Adjustment of the Commercial
Fisheries From the Cape Falcon,
Oregon, to the Oregon-California
Border

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Modification of fishing seasons;
request for comments.

SUMMARY: NMFS announces that the
commercial salmon fisheries in the area
from the Cape Falcon, Oregon, to the
Oregon-California Border were modified
by inseason action. This action was
necessary to conform to the 2004
management goals. The intended effect
of this action was to allow the fishery
to operate within the seasons and quotas
specified in the 2004 annual
management measures.

DATES: Adjustments for the area from
the Cape Falcon, OR, to the Oregon-
California Border effective 0001 hours
local time (1.t.), March 15, 2005, until
2359 hours 1.t., April 15, 2005; after
which the fishery will remain closed
until opened through an additional
inseason action for the west coast
salmon fisheries, which will be
published in the Federal Register, or
until the effective date of the next
scheduled open period announced in
the 2005 annual management measures.
Comments will be accepted through
May 26, 2005.

ADDRESSES: Comments on these actions
must be mailed to D. Robert Lohn,
Regional Administrator, Northwest
Region, NMFS, NOAA, 7600 Sand Point
Way N.E., Bldg. 1, Seattle, WA 98115—
0070; or faxed to 206—-526—6376; or Rod
MclInnis, Regional Administrator,
Southwest Region, NMFS, NOAA, 501
W. Ocean Blvd., Suite 4200, Long
Beach, CA 90802-4132; or faxed to 562—
980-4018. Comments can also be
submitted via e-mail at the
2005salmonIA1.nwr@noaa.gov address,
or through the internet at the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments,
and include Docket Number
040429134-4135-01 in the subject line
of the message. Information relevant to
this document is available for public
review during business hours at the
Office of the Regional Administrator,
Northwest Region, NMFS.

FOR FURTHER INFORMATION CONTACT:
Christopher Wright, 206—-526—6140.
SUPPLEMENTARY INFORMATION: The
NMFS Regional Administrator (RA)
modified the seasons for the commercial
salmon fishery in the area from Cape
Falcon, OR to the Oregon-California
Border by inseason action. The area
from Cape Falcon to Humbug Mountain,
OR was modified to be open March 15
through March 25, 2005, and April 1
through April 15, 2005, with a Chinook
minimum size limit of 27 inches (68.6
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cm) total length and a landing
restriction that all fish caught within the
area must be landed in Oregon. The area
from Humbug Mountain to the Oregon/
California Border was modified to be
open March 15 through March 25, 2005,
and April 1 through April 15, 2005,
with a Chinook minimum size of 27
inches (68.6 cm) total length and a
landing restriction that vessels must
land their fish in Gold Beach, Port
Orford, or Brookings, OR. On March 10,
2005, the RA determined that available
catch and effort data indicated that the
impacts to certain weak stocks was more
than predicted preseason in 2004 and
that restricting the fishery was
warranted to reduce impacts to weak
stocks, and to offset the need for even
greater restrictions in the fisheries
proposed to open after May 1, 2005.

All other restrictions remain in effect
as announced for 2004 ocean salmon
fisheries. This action was necessary to
conform to the 2004 management goals.
Modification of fishing seasons is
authorized by regulations at 50 CFR
660.409(b)(1)(i) and (ii).

In the 2004 annual management
measures for ocean salmon fisheries (69
FR 25026, May 5, 2004), NMFS
announced the commercial fishery for
all salmon in the area from Cape Falcon,
OR, to the Oregon-California Border
would open for the following areas:

Cape Falcon to Florence South Jetty, OR

In 2005, the season will open March 15 for
all salmon except coho, with a 27- inch
(68.6—cm) total length Chinook minimum
size limit. This opening could be modified
following Pacific Fishery Management
Council (Council) review at its November
2004 meeting.

Florence South Jetty to Humbug
Mountain, OR

In 2005, the season will open March 15 for
all salmon except coho, with a 27 inch (68.6
cm) total length Chinook minimum size
limit. This opening could be modified
following Council review at its November
2004 meeting.

Humbug Mountain, OR to Oregon-
California Border

In 2005 the season will open March 15 for
all salmon except coho, with a 27 inch (68.6
cm) total length minimum size limit. This
opening could be modified following Council
review at its November 2004 meeting.

During the November 2004 meeting
the Council decided to defer making a
decision to modify the commercial
salmon fisheries off Oregon, that were
scheduled to open prior to May 1, 2005,
to the March 2005 meeting. The
decision was deferred because of the
expectation that there would be better
information regarding the status of

Klamath River fall (KRF) Chinook, the
primary stock of concern, at the March
meeting.

On March 9, 2005, during the Council
meeting, the State of Oregon proposed,
and the Council adopted multiple
modifications to the commercial salmon
fishery in the area from Cape Falcon,
OR, to the Oregon-California Border.
The area from Cape Falcon to Humbug
Mountain, OR was modified to be open
March 15 through April 15, 2005, with
a Chinook minimum size is 27 inches
(68.6 cm) total length, and a landing
restriction that all fish caught within
this area must be landed in Oregon. The
area from Humbug Mountain to the
Oregon/California Border was modified
to open March 15 through April 30,
2005, with a Chinook minimum size of
27 inches (68.6 cm) total length, and a
landing restriction that vessels must
land their fish in Gold Beach, Port
Orford, or Brookings, OR. The purpose
of the modification was to reduce
fishing time in the early season when
impacts to KRF Chinook would be
particularly high. Without the
modifications the summer fishing
seasons beginning May 1 would have
had to be reduced even farther to meet
management objectives for KRF
Chinook.

On March 10, 2005, the Gouncil’s
Salmon Technical Committee provided
additional analysis regarding the
proposed options being developed for
the 2005 fishing seasons. The analysis
indicated that the impacts on KRF
Chinook during the summer would be
higher than had been reported the
previous day when the Council made
their decision regarding the above
inseason action. In response, the State of
Oregon and the Oregon representatives
of the Council’s Salmon Advisory
Subpanel proposed to further restrict
the spring salmon fisheries in order to
meet conservation objectives for KRF
Chinook and reduce the need for even
greater restrictions during the summer.
Therefore, the State of Oregon proposed,
and the Council adopted, the following
seasons: in the area from Cape Falcon to
Humbug Mountain, OR to be open
March 15 through March 25, 2005, and
April 1 through April 15, 2005, with a
Chinook minimum size limit of 27
inches (68.6 cm) total length and a
landing restriction that all fish caught
within the area must be landed in
Oregon; and in the area from Humbug
Mountain to the Oregon/California
Border to be open March 15 through
March 25, 2005, and April 1 through
April 15, 2005, with a Chinook
minimum size of 27 inches (68.6 cm)
total length and a landing restriction

that vessels must land their fish in Gold
Beach, Port Orford, or Brookings, OR.

The RA consulted with the Council,
including the Oregon Department of
Fish and Wildlife, during the November
and March 2005 Council meetings.
Information related to the status of KRF
Chinook, catch to date, the Chinook
catch rate, and effort data indicated that
restricting the spring fisheries was
warranted to reduce impacts to weak
stocks, and to offset the need for even
greater restrictions in the fisheries
proposed to open after May 1, 2005. As
a result, NMFS approved the inseason
modifications adopted by the Council at
its March 2005 meeting.

The RA determined that the best
available information indicated that the
catch and effort data, and projections,
supported the above inseason action
recommended by the Council. The
states manage the fisheries in state
waters adjacent to the areas of the U.S.
exclusive economic zone in accordance
with these Federal actions. As provided
by the inseason notice procedures of 50
CFR 660.411, actual notice to fishers of
the previously described action was
given, prior to the date the action was
effective, by telephone hotline number
206-526-6667 and 800—662—9825, and
by U.S. Coast Guard Notice to Mariners
broadcasts on Channel 16 VHF-FM and
2182 kHz.

This action does not apply to other
fisheries that may be operating in other
areas.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds that good
cause exists for this notification to be
issued without affording prior notice
and opportunity for public comment
under 5 U.S.C. 553(b)(B) because such
notification would be impracticable. As
previously noted, actual notice of this
action was provided to fishers through
telephone hotline and radio notification.
This action complies with the
requirements of the annual management
measures for ocean salmon fisheries (69
FR 25026, May 5, 2004), the West Coast
Salmon Plan, and regulations
implementing the West Coast Salmon
Plan (50 CFR 660.409 and 660.411).
Prior notice and opportunity for public
comment was impracticable because
NMEFS and the state agencies had
insufficient time to provide for prior
notice and the opportunity for public
comment between the time the fishery
catch and effort data were collected to
determine the extent of the fisheries,
and the time the fishery modifications
had to be implemented in order to allow
fishers access to the available fish at the
time the fish were available. The AA
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also finds good cause to waive the 30— controlled access to available fish Dated: May 6, 2005.

day delay in effectiveness required during the scheduled fishing season. Alan D. Risenhoover,

under U.S.C. 553(d)(3), as a delay in This action is authorized by 50 CFR Acting Director, Office of Sustainable
effectiveness of these actions would 660.409 and 660.411 and is exempt from  Fisheries, National Marine Fisheries Service.
unnecessarily limit fishers appropriately review under Executive Order 12866. [FR Doc. 05-9421 Filed 5-10-05; 8:45 am|]

Authority: 16 U.S.C. 1801 et seq. BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20440; Directorate
Identifier 2005-CE-05-AD]

RIN 2120-AA64

Airworthiness Directives; Aero
Advantage ADV200 Series (Part
Numbers ADVPL211CC and
ADVPL212CW) Vacuum Pumps

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
airplanes equipped with Aero
Advantage ADV200 series (part numbers
ADVPL211CC and ADVPL212CW)
vacuum pumps installed under
supplemental type certificate number
SA10126SC, through field approval, or
other methods. This proposed AD
would require you to remove any
affected vacuum pump and related
monitor system, remove the applicable
airplane flight manual supplement
(AFMS) and placard, and install an
FAA-approved vacuum pump other
than the affected part numbers. This
proposed AD results from several
reports of pump chamber failure. We are
issuing this proposed AD to correct
problems with the vacuum pump before
failure or malfunction during
instrument flight rules (IFR) flight that
can lead to loss of flight instruments
critical for flight. The loss of flight
instruments could cause pilot
disorientation and loss of control of the
aircraft.
DATES: We must receive any comments
on this proposed AD by July 11, 2005.
ADDRESSES: Use one of the following to
submit comments on this proposed AD:
e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL-401, Washington, DC 20590—
001.

e Fax:1-202-493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

To view the comments to this
proposed AD, go to http://dms.dot.gov.
The docket number is FAA-2005—
20440; Directorate Identifier 2005—CE—
05—-AD.

FOR FURTHER INFORMATION CONTACT:
Peter Hakala, Aerospace Engineer,
Special Certification Office, Rotorcraft
Directorate, FAA, 2601 Meacham
Boulevard, Fort Worth, Texas 76193—
0190; telephone: (817) 222-5145;
facsimile: (817) 222-5785.
SUPPLEMENTARY INFORMATION:

Comments Invited

How do I comment on this proposed
AD? We invite you to submit any
written relevant data, views, or
arguments regarding this proposal. Send
your comments to an address listed
under ADDRESSES. Include the docket
number, “FAA-2005-20440; Directorate
Identifier 2005—CE—-05—AD” at the
beginning of your comments. We will
post all comments we receive, without
change, to http://dms.dot.gov, including
any personal information you provide.
We will also post a report summarizing
each substantive verbal contact with
FAA personnel concerning this
proposed rulemaking. Using the search
function of our docket Web site, anyone
can find and read the comments
received into any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). This is
docket number FAA—2005-20440;
Directorate Identifier 2005—-CE-05-AD.
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78) or you may visit htip:
//dms.dot.gov.

Are there any specific portions of this
proposed AD I should pay attention to?

We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this proposed AD. If you contact us
through a nonwritten communication
and that contact relates to a substantive
part of this proposed AD, we will
summarize the contact and place the
summary in the docket. We will
consider all comments received by the
closing date and may amend this
proposed AD in light of those comments
and contacts.

Docket Information

Where can I go to view the docket
information? You may view the AD
docket that contains the proposal, any
comments received, and any final
disposition in person at the DMS Docket
Offices between 9 a.m. and 5 p.m.
(eastern standard time), Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800-
647-5227) is located on the plaza level
of the Department of Transportation
NASSIF Building at the street address
stated in ADDRESSES. You may also view
the AD docket on the Internet at
http://dms.dot.gov. The comments will
be available in the AD docket shortly
after the DMS receives them.

Discussion

What events have caused this
proposed AD? For the Aero Advantage
ADV200 series (part numbers (P/Ns)
ADVPL211CC and ADVPL212CW)
vacuum pumps, FAA has received
reports of 14 single shaft failures and 11
dual shaft failures in a population of
285 pumps. Nine of the failures
occurred with less than 100 hours time-
in-service. The failures are concentrated
on airplanes with the Lycoming Engines
10-540 series engines.

In May 2004, Aero Advantage
reported to FAA that they had stopped
production and sales of the pumps and
that they were quitting the business.

The Aero Advantage ADV200 series
vacuum pumps are installed under
supplemental type certificate number
SA10126SC, through field approval, or
other methods. The installation of the
vacuum pump includes a monitor
system, airplane flight manual
supplement (AFMS), and a placard.

What is the potential impact if FAA
took no action? Failure or malfunction
of the vacuum pump during instrument
flight rules (IFR) flight can lead to loss
of flight instruments critical for flight.
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The loss of flight instruments could
cause pilot disorientation and loss of
control of the aircraft.

FAA’s Determination and Requirements
of This Proposed AD

What has FAA decided? We have
evaluated all pertinent information and
identified an unsafe condition that is
likely to exist or develop on other
products of this same type design. For
this reason, we are proposing AD action.

What would this proposed AD
require? This proposed AD would
require you to remove any Aero
Advantage ADV200 series (P/Ns
ADVPL211CC and ADVPL212CW)
vacuum pump, the related monitor

system, the applicable AFMS and
related placard installed under
supplemental type certificate number
SA10126SC, through field approval, or
other methods. It would also require
you to install an FAA-approved vacuum
pump other than the affected part
numbers.

How does the revision to 14 CFR part
39 affect this proposed AD? On July 10,
2002, we published a new version of 14
CFR part 39 (67 FR 47997, July 22,
2002), which governs FAA’s AD system.
This regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. This material previously
was included in each individual AD.

Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Costs of Compliance

How many airplanes would this
proposed AD impact? We estimate that
this proposed AD could affect 285
airplanes in the U.S. registry.

What would be the cost impact of this
proposed AD on owners/operators of the
affected airplanes? We estimate the
following costs to do this proposed
removal and replacement. We have no
way of determining the exact number of
airplanes that will need this removal
and replacement:

Labor cost

Average parts
cost

Total cost per
airplane

3 work hours x $65 = $195

$400 $595

Authority for This Rulemaking

What authority does FAA have for
issuing this rulemaking action? Title 49
of the United States Code specifies the
FAA’s authority to issue rules on
aviation safety. Subtitle I, Section 106
describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.

Regulatory Findings

Would this proposed AD impact
various entities? We have determined
that this proposed AD would not have
federalism implications under Executive
Order 13132. This proposed AD would
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Would this proposed AD involve a
significant rule or regulatory action? For
the reasons discussed above, I certify
that this proposed AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposed AD (and
other information as included in the
Regulatory Evaluation) and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket FAA-2005—-20440;
Directorate Identifier 2005—-CE—-05—-AD”
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Aero Advantage: Docket No. FAA-2005—

20440; Directorate Identifier 2005—CE—
05-AD.

When Is the Last Date I Can Submit
Comments on This Proposed AD?

(a) We must receive comments on this
proposed airworthiness directive (AD) by
July 11, 2005.

What Other ADs Are Affected by This
Action?

(b) None.

What Airplanes Are Affected by This AD?

(c) This AD affects ADV200 series (part
numbers (P/Ns) ADVPL211CC and
ADVPL212CW) vacuum pumps installed on,
but not limited to, the following aircraft that
are certificated in any category. These
vacuum pumps can be installed under
supplemental type certificate number
SA10126SC, through field approval, or other
methods:

Make Model

Alexandria Aircraft,
LLC.

14-19, 14-19-2, 14—
19-3, 17-30, 17—
31, 17-31TC, 17—
30A, 17-31A, and
17-31ATC.

Alliance Aircraft H-295 (USAF U10D).
Group, LLC.

American Champion
Aircraft Corp.

7AC, 7ECA, 7GC,
7GCA, 7GCAA,
7GCB, 7GCBC,
7HC, 7KC, 7KCAB,
8GCBC, and
8KCAB.
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Make Model Make Model Make Model
Cessna Aircraft Com- | 172, 172A, 172B, Mooney Aircraft Cor- | M20, M20A, M20B, Raytheon Aircraft 35-33, 35—A33, 35—
pany, The. 172C, 172D, 172E, poration. M20C, M20D, Company. B33, 35-C33, 35—
172F, 172G, 172H, M20E, M20F, C33A, 36, A36,
1721, 172K, 172L, M20G, M20J, A36TC, B36TC,

172M, 172N, 172P,
172Q, 182, 182A,

182B, 182C, 182D, Navion Aircraft Com-

182E, 182F, 182G, pany, Ltd.
182H, 182J, 182K,  Piper Aircratt, Inc.,
182L, 182M, 182N, The New.

182P, 182Q, 182R,
R182, T182,
TR182, 172RG,
R172E, R172F,
R172H, R172J,
152, A152, 210,
210-5 (205), 210—
5A (205A), 210A,
210B, 210C, 210D,
210E, 210F, 210G,
210H, 210J, 210K,
210L, 210M, 210N,
P210N, T210G,
T210H, T210M,
T210N, T210R,
185, 185A, 185B,
185C, 185D, 185E,
180, 180A, 180B,
180C, 180D, 180E,
180F, 180G, 180H,
180J, 120, 140,
170, 170A, 170B,
177, 177A, 1778,
207, 207A, T207,
T207A, 177RG,
206, P206, P206A,
P206B, P206C,
P206D, P206E,
TP206A, TP206B,
TP206C, TP206D,
TP206E, TU206A,
TU206B, TU206C,

M20K, M20M, and
M22.

Navion G and Navion

H

PA-23, PA-23-160,

PA-23-235, PA-
23-250 (Navy UO-
1), PA-E23-250,
PA-24, PA-24—
250, PA-24-260,
PA-18, PA-18-105
(Special), PA-18—
135, PA-18-150,
PA-20-115, PA-
20-135, PA—22—
108, PA—22-135,
PA—22-150, PA—
22-160, PA-25,
PA-25-235, PA—
25-260, PA-28-
140, PA-28-150,
PA-28-151, PA-
28-160, PA—28—
161, PA-28-180,
PA-28-181, PA—
28-201T, PA-28—
235, PA-28-236,
PA-28R-180, PA-
28R-200, PA-
28R-201, PA-
28R-201T, PA-
28RT-201, PA-
28RT-201T, PA-
25, PA-25-235,
PA-25-260, J5A—
80, J5A (Army L—
4F), J5B (Army L—
4G), J5C, PA-12,

E33, E33A, E33C,
F33, F33A, F33C,
G33, H35, J35,
V35, V35A, V35B,
D45 (Military T—
34B), 35, 35R,
A35, B35, C35,
D35, E35, F35,
G35, 19A, 23, A23,
A23A, A24, A24R,
B19, B23, B24R,
C23, and C24R.
15AC and S15AC.

MS 885, MS 892A—
150, MS 892E—-
150, MS 893A, MS
893E, Rallye 150
ST, Rallye 150 T,
TB 10, TB 20, and
TB 9.

AA-1, AA—1A, AA-
1B, AA-1C, AA-5,
AA-5A, and AA—
5B.

Rogers, Burl A. .........
SOCATA—Groupe
Aerospatiale.

Tiger Aircraft LLC ......

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of several reports
of pump chamber failure. The actions
specified in this AD are intended to correct
problems with the vacuum pump before
failure or malfunction during instrument
flight rules (IFR) flight that can lead to loss
of flight instruments critical for flight. The
loss of flight instruments could cause pilot
disorientation and loss of control of the
aircraft.

TU206D, TU206E, PA-36-285, PA—
TU206F, TU206G, 36-300, PA-36— .
U206, U20BA, 375 PA-38-112, What Must I Do To Address This Problem?
U206B, U206C, PA-30, PA-39, (e) To address this problem, you must do
U206D, U206E, PA-40, PA-31, the following:
U206F, U206G, PA-31-300, PA—
188, 188A, 188B, 31-325, PA-31—
A188, A188A, and 350, PA-32-260,
A188B. PA-32-300, PA-
Commander Aircraft 112, 112B, 112TC, 32-301, PA-32—
Company. 114, and 114A. 301T, PA-32R-
Dynac Aerospace Aero Commander 300, PA-32R-301
Corporation. 100. (HP), PA-32R-
Global Amphibians, Lake LA-4-200, Lake 301T, PA-32RT-
LLC. Model 250. 300T, PA-31P, and
Maule Aerospace M-4-210, M—-4-220, PA—36-300.
Technology, Inc. M-5-180C, M—-5-
200, M-5-235C,
M-6-180, and M-
6—235.
Actions Compliance Procedures

(1) Remove any Aero Advantage ADV200 series (P/Ns
ADVPL211CC and ADVPL212CW) vacuum pump, and the
related monitor system and placard.

Within 100 hours time-in-service (TIS) or the next 12 cal-
endar months after the effective date of this AD, which-
ever occurs first, unless already done.

Not Applicable.
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Actions

Compliance

Procedures

(2) Remove the airplane flight manual supplement for any
Aero Advantage ADV200 series (P/Ns ADVPL211CC and
ADVPL212CW) vacuum pump and monitor system from
the FAA-approved airplane flight manual (AFM).

(i) The owner/operator holding at least a private pilot certifi-
cate as authorized by section 43.7 of the Federal Aviation
Regulations (14 CFR 43.7) may do the flight manual
changes requirement of this AD.

(ii) Make an entry in the aircraft records showing compliance
with this portion of the AD following section 43.9 of the
Federal Aviation Regulations (14 CFR 43.9).

(3) Install an FAA-approved vacuum pump other than the af-
fected part numbers.

(4) Do not install any Aero Advantage ADV200 series (P/Ns

As of the removal of any vacuum pump per paragraph (e)(1)
of this AD.

Before further flight after removing any Aero Advantage
ADV200 series (P/Ns ADVPL211CC or ADVPL212CW)
vacuum pump per paragraph (e)(1) of this AD.

As of the effective date of this AD

Not Applicable.

Not Applicable.

Not Applicable.

ADVPL211CC and ADVPL212CW) vacuum pump.

May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,
send your request to your principal
inspector. The principal inspector may add
comments and will send your request to the
Manager, Special Certification Office,
Rotorcraft Directorate, FAA. For information
on any already approved alternative methods
of compliance, contact Peter Hakala,
Aerospace Engineer, Special Certification
Office, Rotorcraft Directorate, FAA, 2601
Meacham Boulevard, Fort Worth, Texas
76193-0190; telephone: (817) 222-5145;
facsimile: (817) 222—-5785.

May I Get Copies of the Documents
Referenced in This AD?

(g) To view the AD docket, go to the Docket
Management Facility; U.S. Department of
Transportation, 400 Seventh Street, SW.,
Nassif Building, Room PL—401, Washington,
DC, or on the Internet at http://dms.dot.gov.
The docket number is Docket No. FAA—
2005—-20440; Directorate Identifier 2005—CE—
05-AD.

Issued in Kansas City, Missouri, on May 4,
2005.
Kim Smith,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-9366 Filed 5-10-05; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RO5-OAR—2004—OH-0004; FRL~7910-5]
Approval and Promulgation of

Implementation Plans; Ohio New
Source Review Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to
conditionally approve revisions to the
prevention of significant deterioration
(PSD) and nonattainment new source
review (NSR) construction permit
programs submitted by the Ohio
Environmental Protection Agency
(OEPA). EPA fully approved Ohio’s
nonattainment NSR program on January
10, 2003. EPA fully approved Ohio’s
PSD program on January 22, 2003,
which became effective on March 10,
2003.

On December 31, 2002, EPA
published revisions to the Federal PSD
and NSR regulations. These revisions
are commonly referred to as “NSR
Reform” regulations and became
effective on March 3, 2003. These
regulatory revisions include provisions
for baseline emissions determinations,
actual-to-future actual methodology,
plantwide applicability limits (PALs),
clean units, and pollution control
projects (PCPs). The OEPA is seeking
approval of rules to implement these
NSR Reform provisions in Ohio.

DATES: Comments must be received on
or before June 10, 2005. EPA will
address the public comments in a
subsequent final rule based on this
proposed rule.

ADDRESSES: Submit comments,
identified by Regional Material in
EDocket (RME) ID No. R0O5—-OAR-2004—
OH-0004, by one of the following
methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

Agency Web site: http://
docket.epa.gov/rmepub/. RME, EPA’s
electronic public docket and comments
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-

line instructions for submitting
comments.

E-mail: blakley.pamela@epa.gov.

Fax: (312) 886-5824.

Mail: You may send written
comments to:

Pamela Blakley, Chief, Air Permits
Section, (AR-18J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

Hand delivery: Deliver your
comments to: Pamela Blakley, Chief, Air
Permits Section, (AR-18J), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
18th floor, Chicago, Illinois 60604. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m. excluding
Federal holidays.

Instructions: Direct your comments to
RME ID No. R05-OAR-2004—-OH-0004.
EPA’s policy is that all comments
received will be included in the public
docket without change, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through RME, regulations.gov,
or e-mail. The EPA RME Web site and
the Federal regulations.gov Web site are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
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recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I of
the SUPPLEMENTARY INFORMATION section
of this document.

Docket: All documents in the
electronic docket are listed in the RME
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Publicly available docket materials are
available either electronically in RME or
in hard copy at Environmental
Protection Agency, Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard, Chicago, Illinois 60604. We
recommend that you telephone
Genevieve Damico, Environmental
Engineer, at (312) 353—4761 before
visiting the Region 5 office. The
Regional Office’s official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m. excluding Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Genevieve Damico, Air Permits Section
(AR-18J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois, 60604,
Telephone Number: (312) 353—-4761, E-
Mail Address:
damico.genevieve@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” ““us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. General Information
A. Does this action apply to me?
B. How can I get copies of this document
and other related information?
C. How and to whom do I submit
comments?
II. Program Review
A. What is being addressed in this
document?
B. What are the program changes that EPA
is approving?
III. Conditional Approval
A. Why are we proposing to conditionally
approve Ohio’s rules?
B. How can this conditional approval
become fully approved?
C. What are the ramifications for not
submitting the necessary changes?
IV. What Action is EPA Taking Today?
V. Statutory and Executive Order Reviews

I. General Information
A. Does this action apply to me?

This action applies to air pollution
sources which are subject to Ohio’s
permit to install regulations in OAC
3745-31.

B. How can I get copies of this document
and other related information ?

1. The EPA Regional Office has
established an electronic public
rulemaking file available for inspection
at RME under ID No. R05-OAR-2004-
OH-0004, and a hard copy file which is
available for inspection at the Regional
Office. The official public file consists
of the documents specifically referenced
in this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public rulemaking
file does not include CBI or other
information whose disclosure is
restricted by statute. The official public
rulemaking file is the collection of
materials that is available for public
viewing at the Air Programs Branch, Air
and Radiation Division, EPA Region 5,
77 West Jackson Boulevard, Chicago,
Illinois 60604. EPA requests that, if at
all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday, 8:30 a.m. to 4:30 p.m.
excluding Federal holidays.

2. Electronic Access. You may access
this Federal Register document
electronically through the
regulations.gov Web site located at
http://www.regulations.gov where you
can find, review, and submit comments
on Federal rules that have been
published in the Federal Register, the
Government’s legal newspaper, and that
are open for comment.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

C. How and to whom do I submit
comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text “Public comment on
proposed rulemaking Region 5 Air
Docket R05-OAR-2004-OH-0004" in
the subject line on the first page of your
comment. Please ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked “late.” EPA is not
required to consider these late
comments.

II. Program Review

A. What is being addressed in this
document?

As stated in the December 31, 2002,
EPA “NSR Reform” rulemaking, State
and local permitting agencies must
adopt and submit revisions to their part
51 permitting programs implementing
the minimum program elements of that
rulemaking no later than January 2,
2006 (67 FR 80240). With this submittal,
Ohio requests approval of program
revisions to satisfy this requirement.

The OEPA submitted these regulatory
revisions to EPA for parallel processing
on September 14, 2004, which was prior
to final adoption of the State rules. Ohio
adopted the final rules on October 28,
2004.

B. What are the program changes that
EPA is approving?

Ohio Administrative Code (OAC) 3745—
31-01 Definitions

3745-31-01(A)

Ohio has incorporated the definitions
codified in OAC 3745-21-01 to apply in
OAC 3745-31 of the new rules. EPA
proposes to approve these changes.

Actual Emissions

Ohio has revised the definition of
“‘actual emissions” in OAC 3745-31—
01(C) to add the term “‘regulated NSR
pollutant” (see definition below), to
revise the language to specify the time
frame as a “consecutive twenty-four (24)
month period,” and to add language
stating that this definition does not
apply for calculating a significant
emissions increase or for establishing a
Plantwide Applicability Limit (PAL).
Ohio also revised the rule language to
require that electric utility steam
generating unit actual emissions are to
be based on potential to emit rather than
representative actual annual emissions.
The revised definition of ““actual
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emissions” is consistent with the
definition in 40 CFR 51.166(b)(21) and
40 CFR 51.165(a)(1)(xii), therefore we
propose to approve this definition.

Actuals PAL

Ohio has established the definition of
“actuals PAL” in OAC 3745-31-01(D).
This definition is consistent with the
definition of “clean unit” in 40 CFR
51.166(w)(2)(i) and 40 CFR
51.165(f)(2)(i), therefore we propose to
approve this definition.

Baseline Actual Emissions

Ohio has added a definition in OAC
3745-31-01 (O) to establish the baseline
actual emissions for any existing electric
utility steam generating unit to be the
average rate at which the unit actually
emitted the pollutant during any
consecutive 24-month period within the
5-year period immediately preceding
when the owner or operator begins
actual construction of the project. This
definition also establishes the baseline
actual emissions for any existing
emission unit other than an electric
utility steam generating unit to be the
average rate at which the unit actually
emitted the pollutant during any
consecutive 24-month period within the
10-year period immediately preceding
either the date when the owner or
operator beings actual construction of
the project or the date a complete permit
application is received by the permitting
authority for a permit required by this
rule. This definition establishes a zero
baseline for actual emissions for a new
emissions unit for purposes of
determining the emissions increase that
will result from the initial construction
and operation of the unit. Thereafter, for
all other purposes, the baseline actual
emissions shall equal the unit’s
potential to emit. Finally, this definition
also establishes the baseline actual
emissions for a PAL. This definition is
consistent with the definition in 40 CFR
51.166(b)(47) and 40 CFR
51.165(a)(1)(xxxv), therefore we propose
to approve this definition.

Baseline Concentration

Ohio has modified the definition of
“baseline concentration” in OAC 3745—
31-01(Q). The definition now follows
the language of 40 CFR 51.166(b)(13),
therefore we propose to approve this
definition.

Best Available Control Technology

Ohio has modified the definition of
“best available control technology” in
OAC 3745-31-01(S). The language
“maximum degree of reduction for each
air pollutant subject to regulation under
the provisions of the CAA” has been

replaced with “maximum degree of
reduction for each regulated NSR
pollutant”. This definition is consistent
with the definition in 40 CFR
51.166(b)(12)) and 40 CFR
51.165(a)(1)(x]), therefore we propose to
approve this definition.

Clean Unit

Ohio has established the definition of
“clean unit” in OAC 3745-31-01(Y).
This definition is consistent with the
definition of “clean unit” in 40 CFR
51.166(b)(41) and 40 CFR
51.165(a)(1)(xxix), therefore we propose
to approve this definition.

Continuous Emissions Monitoring
System

Ohio has established the definition of
“continuous emissions monitoring
system” in OAC 3745-31-01(EE). This
is consistent with the definition of
“continuous emissions monitoring
system” in 40 CFR 51.166(b)(43) and 40
CFR 51.165(a)(1)(xxxi), therefore we
propose to approve this definition.

Continuous Emissions Rate Monitoring
System (CERMS)

Ohio has established the definition of
“continuous emissions rate monitoring
system” in OAC 3745—-31-01(FF). This
is consistent with the definition of
“continuous emissions rate monitoring
system” in 40 CFR 51.166(b)(46) and 40
CFR 51.165(a)(1)(xxxiv), therefore we
propose to approve this definition.

Continuous Parameter Monitoring
System (CPMS)

Ohio has established the definition of
“continuous parameter monitoring
system” in OAC 3745-31-01(GG). This
is consistent with the definition of
“continuous parameter monitoring
system” in 40 CFR 51.166(b)(45)) and 40
CFR 51.165(a)(1)(xxxiii), therefore we
propose to approve this definition.

Emissions Unit

Ohio has modified the definition of
“emissions unit” in OAC 3745-31—
01(MM). This definition is consistent
with the definition of “emissions unit”
in 40 CFR 51.166(b)(7) and 40 CFR
51.165(a)(1)(vii), therefore we propose
to approve this definition.

Lowest Achievable Emission Rate
(LAER)

Ohio has modified the definition of
“lowest achievable emission rate” in
OAC 3745-31-01(FFF) by replacing
‘“‘stationary source” with “emissions
unit” in the definition from 40 CFR
51.165(a)(1)(xiii). OEPA believes that
the term emissions unit is more
appropriate than the term stationary

source because LAER universally
applies at the emissions unit level.
OEPA believes that LAER must be
determined at the emissions unit level
so that similar technologies can be
reviewed. OEPA also believes that
establishing LAER at the stationary
source level may cause overlooking of
the fact that a subpart of the stationary
source (an emissions unit) may be able
to emit at a lower level, even though the
stationary source may appear to meet
LAER.

This change is consistent with the
federal program concerning clean units
and PALs where LAER requirements
apply. In those instances, LAER is
applied at the emissions unit level.
Ohio’s change eliminates a dual
definition of “stationary source”” and
makes clear that LAER is to be
determined at the emissions unit. EPA
proposes to approve this definition of
LAER.

Major Modification

Ohio has modified the definition of
“major modification” in OAC 3745-31—
01(I1I) to add provisions regarding PCPs
and PALs. This modification is
consistent with 40 CFR 51.166(a)(7) and
(b)(2) and 40 CFR 51.165(a)(1)(v),
therefore we propose to approve this
definition.

Major Source Baseline Date

Ohio has established the definition of
“Major Source Baseline Date” in OAC
3745-31-01(J]]). This is consistent with
the definition in 40 CFR 51.166(b)(14),
therefore we propose to approve this
definition.

Major Stationary Source

Ohio has modified the definition of
“major stationary source” in OAC 3745—
31-01(KKK) to replace the phrase “air
pollutant subject to regulation under the
Clean Air Act including lead
compounds but excluding other air
pollutants regulated due to being listed
under section 112 of the Clean Air Act”
with “regulated NSR pollutant.” These
modifications are consistent with the
definition in 40 CFR 51.166(b)(1) and 40
CFR 51.165(a)(1)(iv), therefore we
propose to approve this definition.

Minor Source Baseline

Ohio has established the definition of
“Major Source Baseline Date”” in OAC
3745-31—-01(NNN). This is consistent
with the definition in 40 CFR
51.166(b)(14), therefore we propose to
approve this definition.

Net Emissions Increase

Ohio has modified the definition of
“net emissions increase’’ in OAC 3745—
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31-01(RRR) to add provisions regarding
clean units and PCPs and other minor
wording changes. These modifications
are consistent with the definition in 40
CFR 51.166(b)(3) and 40 CFR
51.165(a)(1)(vi), therefore we propose to
approve this definition.

New Source Review Project

Ohio has established the definition of
“new source review project” in OAC
3745-31-01(UUU). This is consistent
with the definition in 40 CFR
51.165(a)(1)(xxxix) and 40 CFR
51.166(a)(51), therefore we propose to
approve this definition.

Nonattainment or Nonattainment Area

Ohio has established the definition of
“nonattainment or nonattainment area”
in OAC 3745-31-01(VVV). This is
consistent with the requirements in 40
CFR 51.165(a)(2)(i), therefore we
propose to approve this definition.

Nonattainment New Source Review
Permit

Ohio has established the definition of
“nonattainment new source review
permit” in OAC 3745-31-01(WWW).
This is consistent with the definition in
40 CFR 51.165(a)(1)(xxx), therefore we
propose to approve this definition.

PAL Allowable Emissions

Ohio has established the definition of
“PAL allowable emissions” in OAC
3745-31-01(CCCC). This is consistent
with the definition in 40 CFR
51.166(w)(2)(ii) and 40 CFR
51.165(f)(2)(ii), therefore we propose to
approve this definition.

PAL Effective Date

Ohio has established the definition of
“PAL effective date”” in OAC 3745-31—
01(DDDD). This is consistent with the
definition in 40 CFR 51.166(w)(2)(vi)
and 40 CFR 51.165(f)(2)(vi), therefore
we propose to approve this definition.

PAL Effective Period

Ohio has established the definition of
“PAL effective date” in OAC 3745-31—
01(EEEE). This is consistent with the
definition in 40 CFR 51.166(w)(2)(vii)
and 40 CFR 51.165(f)(2)(vii), therefore
we propose to approve this definition.

PAL Major Emissions Unit

Ohio has established the definition of
“plantwide applicability limit” in OAC
3745-31-01(FFFF). This is consistent
with the definition in 40 CFR
51.166(w)(2)(iv) and 40 CFR
51.165(f)(2)(iv), therefore we propose to
approve this definition.

PAL Major Modification

Ohio has established the definition of
“PAL major modification” in OAC
3745-31-01(GGGG). This is consistent
with the definition in 40 CFR
51.166(w)(2)(viii) and 40 CFR
51.165(f)(2)(viii), therefore we propose
to approve this definition.

PAL Permit

Ohio has established the definition of
“PAL permit” in OAC 3745-31—
01(HHHH). This is consistent with the
definition in 40 CFR 51.166(w)(2)(ix)
and 40 CFR 51.165(f)(2)(ix), therefore
we propose to approve this definition.

PAL Pollutant

Ohio has established the definition of
“PAL pollutant” in OAC 3745-31—
01(III). This is consistent with the
definition in 40 CFR 51.166(w)(2)(x) and
40 CFR 51.165(f)(2)(x), therefore we
propose to approve this definition.

PAL Significant Emissions Unit

Ohio has established the definition of
“PAL significant emissions unit” in
OAC 3745-31-01(J]]]). This is consistent
with the definition in 40 CFR
51.166(w)(2)(xi) and 40 CFR
51.165(f)(2)(xi), therefore we propose to
approve this definition.

PAL Small Emissions Unit

Ohio has established the definition of
“PAL small emissions unit” in OAC
3745-31-01(KKKK). This is consistent
with the definition in 40 CFR
51.166(w)(2)(iii) and 40 CFR
51.165(f)(2)(iii), therefore we propose to
approve this definition.

Particulate Matter and Particulate
Matter Emissions

Ohio referred to the definitions for
particulate matter and particulate matter
emissions from OAC 3745-17—01 which
is already approved by EPA.

Plantwide Applicability Limit (PAL)

Ohio has established the definition of
“plantwide applicability limit”” in OAC
3745-31-01(0000). This is consistent
with the definition in 40 CFR
51.166(w)(2)(v) and 40 CFR
51.165(f)(2)(v), therefore we propose to
approve this definition.

PMio, PMio Emissions, Total Suspended
Particulate

Ohio has established the definitions
of “PM,¢”, “PM,;o emissions’’ and ‘‘total
suspended particulate” in OAC 3745—
31-01(PPPP), (QQQQ), and (UUUUU).
These definitions are consistent with 40
CFR 50 and 51, therefore we propose to
approve these definitions.

Pollution Control Project (PCP)

Ohio has modified the definition of
“pollution control project” in OAC
3745-31-01(RRRR). This is consistent
with the definition in 40 CFR
51.166(b)(31) and 40 CFR
51.165(a)(1)(xxv), therefore we propose
to approve this definition.

Pollution Prevention

Ohio has established the definition of
“pollution prevention” in OAC 3745—
31-01(SSSS). This is consistent with the
definition in 40 CFR 51.166(b)(38)) and
40 CFR 51.165(a)(1)(xxvi), therefore we
propose to approve this definition.

Predictive Emissions Monitoring System
(PEMS)

Ohio has established the definition of
“predictive emissions monitoring
system” in OAC 3745—-31-01(SSSS).
This is consistent with the definition in
40 CFR 51.166(b)(44) and 40 CFR
51.165(a)(1)(xxxii), therefore we propose
to approve this definition.

Prevention of Significant Deterioration
Increment

Ohio has established the definition of
“prevention of significant deterioration
increment” in OAC 3745-31—
01(WWWW). This is consistent with the
definition in 40 CFR 51.166(c), therefore
we propose to approve this definition.

Prevention of Significant Deterioration
Permit

Ohio has established the definition of
“prevention of significant deterioration
permit” in OAC 3745-31-01(XXXX).
This is consistent with the definition in
40 CFR 51.166(b)(42) and 40 CFR
51.165(a)(1)(xli), therefore we propose
to approve this definition.

Projected Actual Emissions

Ohio has established the definition of
“projected actual emissions” in OAC
3745-31-01(ZZZZ). This is consistent
with the definition in 40 CFR
51.166(b)(40) and 40 CFR
51.165(a)(1)(xxviii), therefore we
propose to approve this definition.

Regulated NSR Pollutant

Ohio has established the definition of
“regulated NSR pollutant” in OAC
3745-31-01(DDDDD). This definition is
consistent with the definition in 40 CFR
51.166(b)(49) and 40 CFR
51.165(a)(1)(xxxvii), therefore we
propose to approve this definition.

Replacement Unit
Ohio has established the definition of
“replacement unit” in OAC 3745-31—

01(EEEEE). This definition is consistent
with the definition in 40 CFR
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51.166(b)(32) and 40 CFR
51.165(a)(1)(xxi), therefore we propose
to approve this definition.

Representative Actual Annual
Emissions

Ohio has deleted this definition. It is
not required by the federal program.
Significant

Ohio has modified the definition of
“significant” in OAC 3745-31—
01(KKKKK) to change the phrase “an air
pollutant subject to regulation under the
Clean Air Act” to “a regulated NSR
pollutant.” This definition has also been
modified to remove the reference to
pollutants listed in section 112(b) of the
Clean Air Act because section 112(b)
pollutants are exempt from NSR. These
changes are consistent with the
definition in 40 CFR 51.166(b)(23) and
40 CFR 51.165(a)(1)(x), therefore we
propose to approve this definition.

Significant Emissions Increase

Ohio has established the definition of
“significant emissions increase” in OAC
3745-31-01(LLLLL). This is consistent
with the definition in 40 CFR
51.166(b)(39) and 40 CFR
51.165(a)(1)(xxvii), therefore we propose
to approve this definition.

Stationary Source

Ohio has modified the definition of
“stationary source” in 326 IAC 2—2—
1(zz) to change the phrase “pollutant
subject to regulation under the CAA” to
“regulated NSR pollutant.” This change
is consistent with the definition in 40
CFR 51.166(b)(5) and 40 CFR
51.165(a)(1)(i), therefore we propose to
approve this definition.

Non-40 CFR 51.166 and 51.165
Definitions

OAC 3745-31-01 (E), (), (M), (X), (D),
(QQ), (DDD), (EEE), (XXX), (HHHHH),
and (XXXXX)

These definitions are associated with
future changes to OAC 3745-31-03
relating to Ohio’s minor source
permitting program. EPA proposes to
approve these definitions.

Minor Revisions to Definitions

Ohio has made changes to the
definitions of ““available information,”
“baseline area,” “‘baseline
concentration,” “best available
technology,” “Clean Air Act,” “Clean
Coal Technology,” “Clean Coal
Technology Demonstration Project,”
“Construction,” ““facility,” “non-
methane organic compound,” “Non-
road engine,” and ‘“Temporary clean
coal demonstration project,” that are
grammatical in nature and do not

change the substance of the definition,
therefore we propose to approve this
definition.

Incorporation by Reference

Ohio has added the Aerometric
Information Retrieval System, California
Air Resources Board, Chemical Abstract
Service, Chemical Rubber Company
Handbook for Chemistry and Physics,
Compilation of Air Pollutant Emission
Factors, AP—42, Control Technology
Center, Great Lakes Binational Toxics
Strategy, Integrated Risk Management
System, and Recommended Policy on
Control of Volatile Organic Compounds
to OAC 3745-31-01(ZZZZ7Z7Z)(1). Ohio
has removed the reference to the Further
Continuing Appropriations Act of 1985
from this section.

Ohio has also updated and added to
the incorporations by reference in OAC
3745-31-01(ZZ777)(2). Ohio has added
references to 40 CFR 51.165; 40 CFR
60.15(b)(1); 40 CFR 60.111b; 40 CFR
81.336; 40 CFR part 50, appendix J; 40
CFR part 51, appendix M; 40 CFR part
51, appendix S; 40 CFR part 53; 40 CFR
part 60, appendix A; 40 CFR part 60,
subpart Dc; 40 CFR part 82, subpart A;
42 U.S.C. 7401 to 7671q; Chemical
Rubber Company Handbook for
Chemistry and Physics; Federal Power
Act; New Source Performance
Standards; Part C of Title I of the Clean
Air Act; Part D of Title I of the Clean
Air Act; Recommended Policy on
Control of Volatile Organic Compounds;
Section 2(A) and (B) of the Energy
Supply and Environmental
Coordination Act of 1974; Section 110
of the Clean Air Act; Section 107(d) of
the Clean Air Act; Section 108 of the
Clean Air Act; Section 109 of the Clean
Air Act; Section 111 of the Clean Air
Act; Section 112 of the Clean Air Act;
Section 112(b) of the Clean Air Act;
Section 112(c) of the Clean Air Act;
Section 113 of the Clean Air Act;
Section 121(e) of the Clean Air Act;
Section 125 of the Clean Air Act;
Section 173 of the Clean Air Act,
Section 182(c) of the Clean Air Act;
Section 182(f) of the Clean Air Act;
Section 189 of the Clean Air Act;
Section 202 of the Clean Air Act;
Section 216 of the Clean Air Act;
Section 402(12) of Title IV of the Clean
Air Act; Section 409 of the Clean Air
Act; Standard Industrial Classification
Manual; Title II of the Clean Air Act;
Title IV of the Clean Air Act, and Title
VI of the Clean Air Act. Ohio has
removed from OAC 3745-31—
01(Z2Z27277)(2) Title II sec. 101(d) of the
Further Continuing Appropriations Act
of 1985.

OAC 3745-31-09 Air Permit To Install
Completeness Determinations, Public
Participation and Public Notice

Ohio has modified OAC 3745-31—
09(H)(1) to replace the phrase “air
contaminant source or modification”
with “nonattainment NSR permit or the
PSD permit”. This change is consistent
with the changes in definitions required
by 40 CFR 51.166(b)(42), 40 CFR
51.165(a)(1)(xxx) and 40 CFR
51.165(a)(1)(x1i).Ohio also made a
spelling correction in OAC 3745-31—
09(H)(2)(d). Therefore we propose to
approve this rule.

OAC 3745-31-10 Air Stationary
Source Obligations

Ohio has added the source obligations
in 40 CFR 51.166 (r). Ohio doesn’t
include the requirements of
70.4(b)(3)(vii). Ohio also adds the
language ““if any provision of OAC
3745-31-10 through 3745-31-32 or the
application of such provision to any
person or circumstance, is held invalid,
the remainder of this section, or the
application of such provision to persons
or circumstances other then those as to
which it is held invalid, shall not be
affected thereby.”” EPA proposes to
approve these changes.

OAC 3745-31-13 Attainment
Provisions—Review of Major Stationary
Sources and Major Modifications,
Stationary Source Applicability and
Exemptions

Ohio has modified OAC 3745-31-13
(B) and (G) to replace the phrase “air
pollutant subject to regulation under the
Clean Air Act that the stationary source
would emit, except for air pollutants
listed under 112 of the Clean Air Act”
and “‘air pollutant subject to regulation
under the Clean Air Act” respectively
with “regulated NSR pollutant”. This is
consistent with 40 CFR 51.166(b)(49)
and 40 CFR 51.165(a)(1)(xxxvii). Ohio
also modified OAC 3745-31-13(D)(2)(d)
by replacing the term “reviewing
authority” with “director,” and OAC
3745-31-13(H) by clarifying that the
units of measure are pg/m3, and
removing mercury, beryllium, and vinyl
chloride. This is consistent with 40 CFR
51.166(i). Therefore we propose to
approve this rule.

OAC 3745-31-15 Attainment
Provisions—Control Technology Review

Ohio has modified OAC 3745-31—
15(B) to include references to 40 CFR
part 63 and OAC 3745-31-1 (C), and (D)
to replace the phrase “‘air pollutant
subject to regulation under the Clean
Air Act excluding pollutants regulated
due to being listed under Section 112 of
the Clean Air Act” and “air pollutant
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subject to regulation under the Clean
Air Act” with “regulated NSR
pollutant.” This is consistent with 40
CFR 51.166(b)(49) and 40 CFR
51.165(a)(1)(xxxvii). Therefore we
propose to approve this rule.

OAC 3745-31-21
Provisions

Ohio has modified OAC 3745-31-21
(B) to replace the phrase “air pollutant
subject to regulation under the Clean
Air Act” with “regulated NSR
pollutant”. This is consistent with 40
CFR 51.166(b)(49) and 40 CFR
51.165(a)(1)(xxxvii). Ohio also added
language to OAC 3745-31-21 (E) to
clarify that projects referenced therein
are clean coal technology demonstration
projects, and that “Section 111 and Part
C” refer to Section 111 and Part C of the
Clean Air Act. EPA proposes to approve
these changes.

OAC 3745-31-22 Nonattainment
Provisions—Conditions for Approval

Nonattainment

In addition to grammatical updates to
OAC 3745-31-22, Ohio has established
OAC 3745-31-22(A)(3)(e) and (f) not
permitting decreases from actual
emissions from the installation of add-
on control technology or application of
pollution prevention measures and
clean units or pollution control projects
except as provided by the rule. This
language is consistent with 40 CFR
51.165(a)(3)(ii)(H) and (I).

Ohio also established OAC 3745-31—
22(A)(3)(g) providing the offset
requirements for increased emissions
from major modifications. This language
is consistent with 40 CFR
51.165(a)(3)(ii)(J). Therefore we propose
to approve this rule.

OAC 3745-31-24 Non-Attainment
Provisions—Baseline for Determining
Credit for Emission and Air Quality
Offsets

In addition to grammatical updates to
OAC 3745-31-24(A), (E) and (H), Ohio
has established rules for establishing a
baseline for determining credit for
emission reductions in OAC 3745-31—
24(B) and (C). This language is
consistent with 40 CFR 51.165(a)(3)(i)
and (ii)(A). Ohio has removed language
describing the baseline time period and
calculation of baseline emissions which
primarily refer to the most recent two
year period as the basis for the baseline.
The federal program no longer has such
a requirement.

Ohio also established OAC 3745-31—
24(K) which requires all emission
reductions claimed as offset credit to be
federally enforceable. This language is
consistent with 40 CFR

51.165(a)(3)(ii)(E). Therefore we propose
to approve this rule.

OAC 3745-31-26 Nonattainment
Provisions—Offset Ratio Requirements

Ohio has modified the VOC offset
requirement provision in OAC 3745—
31-26(A) to include an offset ratio for
unclassified areas of greater than 1.0 to
1.0. This language is consistent with
section 173(c) of the Clean Air Act.
Therefore we propose to approve this
rule.

OAC 3745-31-30 Clean Units

Ohio has added a new rule section for
emission units that are subject to BACT
or LAER and qualify for a clean unit
designation. These rules, for the most
part, are consistent with provisions at
40 CFR 51.166(t) and (u) and 40 CFR
51.165(c) and (d) for clean units.
However, although Ohio intended only
LAER to apply in nonattainment areas,
as drafted, OAC 3745—31-30 is not clear
that a LAER determination is required
for a clean unit designation in an
existing nonattainment area. The
language in OAC 3745-31-30(A)(5)(a)
must also include current-day LAER
requirements for non-attainment areas,
in addition to BACT for attainment
areas.

In a March 2, 2005 letter to EPA,
OEPA has committed to clarify its rules
in this regard, and, until the rule is
clarified, the conditionally approved
rules will be implemented as requiring
a LAER determination in nonattainment
areas in order to obtain a clean unit
designation. Therefore we propose to
conditionally approve this rule.

OAC 3745-31-31 Pollution Control
Project

OAC 3745-31-31 establishes a
pollution control project exclusion
provision in Ohio’s permit to install
regulations. This addition to Ohio’s rule
is consistent with the requirements in
40 CFR 51.166(v) and 40 CFR 51.165(e).
Therefore we propose to approve this
rule.

OAC 3745-31-32 Plantwide
Applicability Limit (PAL)

This section of the Ohio permit to
install rules regarding PAL applicability
is consistent with 40 CFR 51.166(w) and
40 CFR 51.165(f). Therefore we propose
to approve this rule.

III. Conditional Approval
A. Why are we proposing to
conditionally approve Ohio’s rules?

We are proposing to conditionally
approve Ohio’s permit to install rules,
OAC 3745-31-30. These rules, for the
most part, fulfill part C of title I of the

CAA by incorporating the critical
provisions at 40 CFR 51.165 and 51.166
for clean units. However, although Ohio
intended only LAER to apply in
nonattainment areas, the proposed
language of OAC 3745-31-30 does not
make clear that a LAER determination is
required for a clean unit designation in
an existing nonattainment area. In
addition to BACT for attainment areas,
the language in OAC 3745-31—
30(A)(5)(a) must also include current-
day LAER requirements for non-
attainment areas.

OEPA has committed, in a March 2,
2005 letter, to clarify its rules in this
regard and, in the interim, to require a
LAER determination in nonattainment
areas in order to obtain a clean unit
designation. Because OAC 3745-31-30
meets all requirements of 40 CFR 51.165
and 51.166 for clean units with the
exceptions noted above, and because
OEPA has committed to correct the
deficiencies, we believe that it is
appropriate to propose to conditionally
approve these rules. Once OEPA
submits the rule changes to address
these deficiencies, we can take action to
fully approve the State Implementation
Plan (SIP) revision.

B. How can this conditional approval
become fully approved?

OEPA will have one year from the
time that the conditional approval is
final to submit the necessary changes to
its rules to correct the deficiencies
identified in this action. If OEPA does
not submit changes within the one year
timeframe, this conditional approval
will automatically revert to a
disapproval of the Ohio SIP.

C. What are the ramifications for not
submitting the necessary changes?

If OEPA fails to submit the necessary
rule changes to us, final conditional
approval will automatically convert to a
disapproval. EPA would confirm such
disapproval to the State by letter. If the
SIP becomes disapproved, these
commitments will no longer be a part of
the approved SIP. We would
subsequently publish a notice to this
effect in the notice section of the
Federal Register indicating that the
commitment or commitments have been
disapproved and removed from the SIP.
If OEPA adopts and submits the final
rule amendments to EPA within the
applicable time frame, the conditionally
approved commitments will remain part
of the SIP until the EPA takes final
action approving or disapproving the
new submittal, those newly approved
rules will become part of the SIP.

If after considering the comments on
the subsequent submittal, we issue a
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final disapproval, the sanctions clock
under 179(a) will begin. If OEPA does
not submit and we do not approve the
rule on which any disapproval is based
within 18 months of the disapproval, we
must impose one of the sanctions under
section 179(b) highway funding
restrictions or the offset sanction. In
addition, any final disapproval would
start the 24-month clock for the
imposition of section 110(c) Federal
Implementation Plan. Finally, under
section 110(m) the EPA has
discretionary authority to impose
sanctions at any time after final
disapproval.

IV. What Action Is EPA Taking Today?

EPA is proposing conditional
approval of Ohio permit to install
revisions. On December 31, 2002, EPA
published revisions to the federal PSD
and NSR regulations in 40 CFR parts 51
and 52 (67 FR 80186). These “NSR
Reform” regulatory revisions became
effective on March 3, 2003, and include
provisions for baseline emissions
determinations, actual-to-future actual
methodology, plantwide applicability
limits (PALs), clean units, and pollution
control projects (PCPs). EPA is
proposing to conditionally approve
OEPA’s revised rules to implement
these NSR Reform provisions.

V. Statutory and Executive Order
Reviews

Executive Order 12866; Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget.

Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

Because it is not a “significant
regulatory action”” under Executive
Order 12866 or a ‘“‘significant energy
action,” this action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001).

Regulatory Flexibility Act

This proposed action merely proposes
to approve State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities under the

Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Unfunded Mandates Reform Act

Because this rule proposes to approve
pre-existing requirements under State
law and does not impose any additional
enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).

Executive Order 13175 Consultation
and Coordination With Indian Tribal
Governments

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(59 FR 22951, November 9, 2000).

Executive Order 13132 Federalism

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a State rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act.

Executive Order 13045 Protection of
Children From Environmental Health
and Safety Risks

This proposed rule also is not subject
to Executive Order 13045 “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

National Technology Transfer
Advancement Act

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,

to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

Paperwork Reduction Act

This proposed rule does not impose
an information collection burden under
the provisions of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: April 29, 2005.
Bharat Mathur,
Acting Regional Administrator, Region 5.
[FR Doc. 05-9403 Filed 5-10-05; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[WC DOCKET NO. 03-225; FCC 05-71]

Request To Update Default
Compensation Rate for Dial-Around
Calls From Payphones

AGENCY: Federal Communications
Commission.

ACTION: Further notice of proposed
rulemaking.

SUMMARY: In this document, the
Commission seeks current and accurate
data on the average number of
compensable dial-around calls made
from payphones on a monthly basis.
This average monthly data will be used
to calculate a monthly per-payphone
default compensation rate, which will
apply to payphones that are not
connected to Flex ANI, a call-tracking
technology.

DATES: Submit comments on or before
June 27, 2005. Submit reply comments
on or before July 25, 2005.

ADDRESSES: You may submit comments,
identified by WC Docket No. 03-225, by
any of the following methods:

e Federal eRulemaking Portal: http://
regulations.gov. Follow the instructions
for submitting comments.

e Agency Web site: http://
www.fcc.gov. Follow the instructions for
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submitting comments on our electronic
Web site: http://hraunfoss.fcc.gov/
edocs_public/SilverStream/Pages/
edocs.html.

e E-mail: Jon.Stover@fcc.gov. Include
WC Docket No. 03—225 in the subject
line of the message.

e Fax: (202) 418-1567

e Mail: Commission’s Secretary,
Marlene H. Dortch, Office of the
Secretary, Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

¢ Hand Delivery/Courier: Secretary,
Federal Communications Commission,
Office of the Secretary, c¢/o Natek, Inc.
236 Massachusetts Avenue, NE., Suite
110, Washington, DC 20002.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. All
comments received will be posted
without change to http://
hraunfoss.fcc.gov/edocs_public/
SilverStream/Pages/edocs.html,
including any personal information
provided. For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see the “Public Participation” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
hraunfoss.fcc.gov/edocs_public/
SilverStream/Pages/edocs.html and/or
Federal Communications Commission,
445 Twelfth Street, SW., Washington,
DC 20554.

FOR FURTHER INFORMATION CONTACT: Jon
Stover, Wireline Competition Bureau,
Pricing Policy Division, (202) 418-0390.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Further
Notice of Proposed Rulemaking in WC
Docket No. 03-225, adopted on March
10, 2005 and released on March 14,
2005. The complete text of this Further
Notice of Proposed Rulemaking
(FNPRM) is available for public
inspection Monday through Thursday
from 8 a.m. to 4:30 p.m. and Friday from
8 a.m. to 11:30 a.m. in the Commission’s
Consumer and Governmental Affairs
Bureau, Reference Information Center,
Room CY-A257, 445 Twelfth Street,
SW., Washington, DC 20554. The
complete text is also available on the
Commission’s Internet Site at http://
www. fcc.gov. Alternative formats are
available to persons with disabilities by
contacting Brian Millin at (202) 418—
7426 or TTY (202) 418-7365. The
complete text of the FNPRM may be
purchased from the Commission’s
duplicating contractor, Best Copying
and Printing, Inc., Room CY-B402, 445

Twelfth Street, SW., Washington, DC
20554, telephone (202) 863-2893,
facsimile (202) 863—2898, or e-mail at
http://www.bcpiweb.com.

Synopsis of Further Notice of Proposed
Rulemaking

1. When the Commission initially
adopted a payphone compensation rule
pursuant to 47 U.S.C. 276(b)(1)(A),
many carriers lacked reliable systems
for tracking dial-around calls. In the
Commission’s First Payphone Report
and Order, it ordered compensation to
be paid initially on a per-phone, rather
than a per-call basis. To arrive at the
total per-payphone rate, the
Commission calculated that 131 dial-
around calls were placed from the
average payphone per month. When this
average volume amount was multiplied
by the then current per-call default rate
of $.35, the result yielded a per-phone
compensation rate of $45.85 per month.

2. Since the release of the First
Payphone Report and Order,
approximately 95 percent of all
payphones have been connected to Flex
AN, a call-tracking technology that
accurately tracks payphone calls from
the payphone instrument to the called
party. The remaining five per cent of
payphones, which are generally located
in remote and rural geographic areas are
not connected to Flex ANI. With this
FNPRM, the Commission continues to
implement the requirements of 47
U.S.C. 276 of the Communications Act
of 1934, as amended, which directs the
Commission to “promote the
widespread deployment of payphone
services to the benefit of the general
public.”

3. Although the Commission recently
increased the per-call rate to $.494, it
has not updated the average number of
dial-around calls per payphone since
1997. The record in this proceeding
indicates that since 1998, there has been
a significant decline in per-payphone
call volumes. If dial-around call
volumes have followed the same trend
as overall call volumes, the data sought
by this FNPRM will probably also have
significantly declined.

4. Finally, once the Commission
receives the updated volumetric data, it
will calculate a new monthly per-
payphone rate based on the new data
and the existing per-call rate. The new
monthly rate will ensure that all
payphone service providers are “fairly
compensated” for each and every
completed intrastate and interstate call
using their payphone.

Initial Paperwork Reduction Act
Analysis

5. This FNPRM contains new
information collection requirements.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public and
the Office of Management and Budget
(OMB) to take this opportunity to
comment on the information collections
contained in this FNPRM, as required
by the Paperwork Reduction Act of
1995, Public Law 104—13. Public and
agency comments are due 60 days after
date of publication in the Federal
Register. Comments should address: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology. In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we seek specific comment on how we
might “further reduce the information
collection burden for small business
concerns with fewer than 25
employees.”

OMB Control Number: 3060—-XXXX.

Title: Request to Update Default
Compensation Rate for WC Docket No.
03-225 Dial-Around Calls from
Payphones.

Form No.:N/A.

Type of Review: New collection.

Respondents: Business or other for-
profit institutions.

Estimated Number of Respondents:
10.

Estimated Time Per Response: 100
hours.

Frequency of Response: One time.

Estimated Total Annual Burden: 1000
hours.

Estimated Total Annual Costs: 0.

Privacy Act Impact Assessment: N/A.

Needs and Uses: We seek additional
data to enable us to determine a more
accurate estimate of the average number
of compensable dial-around calls at a
payphone. We urge payphone service
providers (PSPs) to provide us with
current data showing the average
number of compensable dial-around
calls placed at their payphones. We
request that parties submitting data
provide details that will enable us to
evaluate the data and determine how to
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use the data. Data submissions should
include, if possible, details showing
how the data were gathered, how
samples were selected, the total number
of payphones of each type (e.g., “dumb”’
vs. “smart,” regional Bell Operating
Companies (RBOC) vs. independent) in
the sample and in the population from
which the sample was taken, and the
types of locations represented in the
sample. Attempts to gain advantage by
failing to provide us with the necessary
context to evaluate their submissions
will result in their data being
discounted or rejected. We invite parties
to submit information on the number of
payphones that currently are located in
non-equal access areas and in areas
where small telephone companies have
received a waiver of the Flex ANI
requirement, and on the average number
of compensable dial-around calls
originating from such payphones.

6.In ad(glition to filing comments with
the Secretary, a copy of any comments
on the information collection(s)
contained herein should be submitted to
Judith Boley Herman, Federal
Communications Commission, Room 1-
C804, 445 12th Street SW., Washington,
DC 20554, or via the Internet to Judith
B. Herman@fcc.gov, and to Kristy L.
Lalonde, OMB Desk Officer, Room
10234 NEOB, 725 17th Street NW.,
Washington, DC 20503, or via the
Internet to Kristy L.
LaLonde@omb.eop.gov.

Initial Regulatory Flexibility Analysis

7. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), the Commission has prepared an
Initial Regulatory Flexibility Analysis
(IRFA) of the possible significant
economic impact on a substantial
number of small entities by the policies
and rule proposed in the FNPRM.

8. With this FNPRM, the Commission
continues its implementation of the
statutory objectives of section 276 of
ensuring payphone service providers are
fairly compensation and promoting the
widespread deployment of payphones.

Need for, and Objectives of, the
Proposed Rules

9. The Commission’s goal in this
proceeding is to ensure that all
payphone service providers are fairly
compensation. Once this proceeding is
completed, all payphone operations
including those not connected to Flex
ANI will be receiving fair compensation
for all completed intrastate and
interstate calls made from payphones.

Legal Basis

10. The legal basis for any action that
may be taken pursuant to this FNPRM

is contained in sections 1-5, 7, 10, 201—
05, 207-09, 214, 218-20, 225-27, 251—
54, 256, 271, 303, 332, 403, 405, 502 and
503 of the Communications Act of 1934,
as amended, 47 U.S.C. 151-55, 157, 160,
201-05, 207-09, 214, 218-20, 225-27,
251-54, 256, 271, 303, 332, 403, 405,
502, and 503 and sections 1.1, 1.421 of
the Commission’s rules, 47 CFR 1.1,
1.421.

Description and Estimate of the Number
of Small Entities to Which the Proposed
Rules Will Apply

11. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of the number of
small entities that may be affected by
rules adopted herein. The RFA generally
defines the term “‘small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and ‘“‘small governmental jurisdiction.”
In addition, the term ‘‘small business”
has the same meaning as the term
“small business concern” under the
Small Business Act. A “small business
concern’’ is one that: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA). 5 U.S.C. 632.

12. In this section, the Commission
further describes and estimates the
number of small entity licensees and
regulatees that may also be indirectly
affected by rules adopted pursuant to
this FNPRM. The most reliable source of
information regarding the total numbers
of certain common carrier and related
providers nationwide, as well as the
number of commercial wireless entities,
appears to be the data that the
Commission publishes in its Trends in
Telephone Service report. The SBA has
developed small business size standards
for wireline and wireless small
businesses within the three commercial
census categories of Wired
Telecommunications Carriers, Paging,
and Cellular and Other Wireless
Telecommunications. Under these
categories, a business is small if it has
1,500 or fewer employees. Below, using
the above size standards and others, the
Commission discusses the total
estimated numbers of small businesses
that might be affected by its actions.

13. Wired Telecommunications
Carriers. The SBA has developed a
small business size standard for Wired
Telecommunications Carriers, which
consists of all such companies having
1,500 or fewer employees. According to
Census Bureau data for 1997, there were
2,225 firms in this category, total, that
operated for the entire year. Of this
total, 2,201 firms had employment of

999 or fewer employees, and an
additional 24 firms had employment of
1,000 employees or more. Thus, under
this size standard, the majority of firms
can be considered small.

14. Local Exchange Carriers. Neither
the Commission nor the SBA has
developed a size standard for small
businesses specifically applicable to
local exchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 1,310 carriers
reported that they were incumbent local
exchange service providers. Of these
1,310 carriers, an estimated 1,025 have
1,500 or fewer employees and 285 have
more than 1,500 employees. In addition,
according to Commission data, 563
companies reported that they were
engaged in the provision of either
competitive access provider services or
competitive local exchange carrier
services. Of these 563 companies, an
estimated 472 have 1,500 or fewer
employees and 91 have more than 1,500
employees. In addition, 37 carriers
reported that they were “Other Local
Exchange Carriers.” Of the 37 “Other
Local Exchange Carriers,” an estimated
36 have 1,500 or fewer employees and
one has more than 1,500 employees.
Consequently, the Commission
estimates that most providers of local
exchange service, competitive local
exchange service, competitive access
providers, and “Other Local Exchange
Carriers” are small entities that may be
affected by the rules and policies
adopted herein.

15. Interexchange Carriers. Neither
the Commission nor the SBA has
developed a size standard for small
businesses specifically applicable to
interexchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 281 companies
reported that they were interexchange
carriers. Of these 281 companies, an
estimated 254 have 1,500 or fewer
employees and 27 have more than 1,500
employees. Consequently, the
Commission estimates that the majority
of interexchange service providers are
small entities that may be affected by
the rules and policies adopted herein.

16. Wired Telecommunications
Carriers. The SBA has developed a
small business size standard for Wired
Telecommunications Carriers, which
consists of all such companies having
1,500 or fewer employees. According to
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Census Bureau data for 1997, there were
2,225 firms in this category, total, that
operated for the entire year. Of this
total, 2,201 firms had employment of
999 or fewer employees, and an
additional 24 firms had employment of
1,000 employees or more. Thus, under
this size standard, the majority of firms
can be considered small.

17. Incumbent Local Exchange
Carriers (LECs). Neither the Commission
nor the SBA has developed a size
standard for small businesses
specifically applicable to incumbent
local exchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 1,337 carriers
reported that they were engaged in the
provision of local exchange services. Of
these 1,337 carriers, an estimated 1,032
have 1,500 or fewer employees and 305
have more than 1,500 employees.
Consequently, the Commission
estimates that most providers of
incumbent local exchange service are
small businesses that may be affected by
the rules and policies adopted herein.

18. Competitive Local Exchange
Carriers (CLECs), Competitive Access
Providers (CAPs), and “Other Local
Exchange Carriers.” Neither the
Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to providers of
competitive exchange services or to
competitive access providers or to
“Other Local Exchange Carriers,” all of
which are discrete categories under
which TRS data are collected. The
closest applicable size standard under
SBA rules is for Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 609
companies reported that they were
engaged in the provision of either
competitive access provider services or
competitive local exchange carrier
services. Of these 609 companies, an
estimated 458 have 1,500 or fewer
employees and 151 have more than
1,500 employees. In addition, 35
carriers reported that they were “Other
Local Service Providers.” Of the 35
“Other Local Service Providers,” an
estimated 34 have 1,500 or fewer
employees and one has more than 1,500
employees. Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
and “Other Local Exchange Carriers”
are small entities that may be affected

by the rules and policies adopted
herein.

19. Interexchange Carriers (IXCs).
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
interexchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 261 companies
reported that their primary
telecommunications service activity was
the provision of interexchange services.
Of these 261 companies, an estimated
223 have 1,500 or fewer employees and
38 have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of
interexchange service providers are
small entities that may be affected by
the rules and policies adopted herein.

20. Operator Service Providers (OSPs).

Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
operator service providers. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 23 companies
reported that they were engaged in the
provision of operator services. Of these
23 companies, an estimated 22 have
1,500 or fewer employees and one has
more than 1,500 employees.
Consequently, the Commission
estimates that the majority of operator
service providers are small entities that
may be affected by the rules and
policies adopted herein.

21. Payphone Service Providers
(PSPs). Neither the Commission nor the
SBA has developed a size standard for
small businesses specifically applicable
to payphone service providers. The
closest applicable size standard under
SBA rules is for Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 761
companies reported that they were
engaged in the provision of payphone
services. Of these 761 companies, an
estimated 757 have 1,500 or fewer
employees and four have more than
1,500 employees. Consequently, the
Commission estimates that the majority
of payphone service providers are small
entities that may be affected by the rules
and policies adopted herein.

22. Prepaid Calling Card Providers.
The SBA has developed a size standard
for a small business within the category

of Telecommunications Resellers. Under
that SBA size standard, such a business
is small if it has 1,500 or fewer
employees. According to Commission
data, 37 companies reported that they
were engaged in the provision of
prepaid calling cards. Of these 37
companies, an estimated 36 have 1,500
or fewer employees and one has more
than 1,500 employees. Consequently,
the Commission estimates that the
majority of prepaid calling card
providers are small entities that may be
affected by the rules and policies
adopted herein.

23. Local Resellers. The SBA has
developed a small business size
standard for the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 133
carriers have reported that they are
engaged in the provision of local resale
services. Of these, an estimated 127
have 1,500 or fewer employees and six
have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of local
resellers are small entities that may be
affected by its action.

24. Toll Resellers. The SBA has
developed a small business size
standard for the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 625
carriers have reported that they are
engaged in the provision of toll resale
services. Of these, an estimated 590
have 1,500 or fewer employees and 35
have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of toll
resellers are small entities that may be
affected by its action.

25. Other Toll Carriers. Neither the
Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to “Other Toll
Carriers.” This category includes toll
carriers that do not fall within the
categories of interexchange carriers,
operator service providers, prepaid
calling card providers, satellite service
carriers, or toll resellers. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission’s data, 92 companies
reported that their primary
telecommunications service activity was
the provision of other toll carriage. Of
these 92 companies, an estimated 82
have 1,500 or fewer employees and ten
have more than 1,500 employees.
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Consequently, the Commission
estimates that most “Other Toll
Carriers” are small entities that may be
affected by the rules and policies
adopted herein.

26. Paging. The SBA has developed a
small business size standard for Paging,
which consists of all such firms having
1,500 or fewer employees. According to
Census Bureau data for 1997, in this
category there was a total of 1,320 firms
that operated for the entire year. Of this
total, 1,303 firms had employment of
999 or fewer employees, and an
additional seventeen firms had
employment of 1,000 employees or
more. Thus, under this size standard,
the majority of firms can be considered
small.

27. Cellular and Other Wireless
Telecommunications. The SBA has
developed a small business size
standard for Cellular and Other Wireless
Telecommunication, which consists of
all such firms having 1,500 or fewer
employees. According to Census Bureau
data for 1997, in this category there was
a total of 977 firms that operated for the
entire year. Of this total, 965 firms had
employment of 999 or fewer employees,
and an additional twelve firms had
employment of 1,000 employees or
more. Thus, under this size standard,
the majority of firms can be considered
small.

28. Broadband Personal
Communications Service. The
broadband Personal Communications
Service (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission defined “‘small entity” for
Blocks C and F as an entity that has
average gross revenues of $40 million or
less in the three previous calendar
years. For Block F, an additional
classification for “very small business”
was added and is defined as an entity
that, together with its affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years. These standards
defining ““small entity” in the context of
broadband PCS auctions have been
approved by the SBA. No small
businesses, within the SBA-approved
small business size standards bid
successfully for licenses in Blocks A
and B. There were 90 winning bidders
that qualified as small entities in the
Block C auctions. A total of 93 small
and very small business bidders won
approximately 40 percent of the 1,479
licenses for Blocks D, E, and F. On
March 23, 1999, the Commission re-
auctioned 347 C, D, E, and F Block
licenses. There were 48 small business
winning bidders. On January 26, 2001,

the Commission completed the auction
of 422 C and F Broadband PCS licenses
in Auction No. 35. Of the 35 winning
bidders in this auction, 29 qualified as
“small”” or “very small” businesses.
Based on this information, the
Commission concludes that the number
of small broadband PCS licenses will
include the 90 winning C Block bidders,
the 93 qualifying bidders in the D, E,
and F Block auctions, the 48 winning
bidders in the 1999 re-auction, and the
29 winning bidders in the 2001 re-
auction, for a total of 260 small entity
broadband PCS providers, as defined by
the SBA small business size standards
and the Commission’s auction rules.
The Commission notes that, as a general
matter, the number of winning bidders
that qualify as small businesses at the
close of an auction does not necessarily
represent the number of small
businesses currently in service. Also,
the Commission does not generally track
subsequent business size unless, in the
context of assignments or transfers,
unjust enrichment issues are implicated.

29. Narrowband Personal
Communications Services. The
Commission has adopted a two-tiered
small business size standard in the
Narrowband PCS Second Report and
Order, 65 FR 35875, June 6, 2000. A
“small business” is an entity that,
together with affiliates and controlling
interests, has average gross revenues for
the three preceding years of not more
than $40 million. A “very small
business” is an entity that, together with
affiliates and controlling interests, has
average gross revenues for the three
preceding years of not more than $15
million. The SBA has approved these
small business size standards. In the
future, the Commission will auction 459
licenses to serve Metropolitan Trading
Areas (MTAs) and 408 response channel
licenses. There is also one megahertz of
narrowband PCS spectrum that has been
held in reserve and that the Commission
has not yet decided to release for
licensing. The Commission cannot
predict accurately the number of
licenses that will be awarded to small
entities in future actions. However, four
of the 16 winning bidders in the two
previous narrowband PCS auctions were
small businesses, as that term was
defined under the Commission’s Rules.
The Commission assumes, for purposes
of this analysis, that a large portion of
the remaining narrowband PCS licenses
will be awarded to small entities. The
Commission also assumes that at least
some small businesses will acquire
narrowband PCS licenses by means of
the Commission’s partitioning and
disaggregation rules.

30. 220 MHz Radio Service—Phase 1
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. Phase
I licensing was conducted by lotteries in
1992 and 1993. There are approximately
1,515 such non-nationwide licensees
and four nationwide licensees currently
authorized to operate in the 220 MHz
band. The Commission has not
developed a small business size
standard for small entities specifically
applicable to such incumbent 220 MHz
Phase I licensees. To estimate the
number of such licensees that are small
businesses, the Commission applies the
small business size standard under the
SBA rules applicable to “Cellular and
Other Wireless Telecommunications”
companies. This standard provides that
such a company is small if it employs
no more than 1,500 persons. According
to Census Bureau data for 1997, there
were 977 firms in this category, total,
that operated for the entire year. Of this
total, 965 firms had employment of 999
or fewer employees, and an additional
12 firms had employment of 1,000
employees or more. If this general ratio
continues in the context of Phase I 220
MHz licensees, the Commission
estimates that nearly all such licensees
are small businesses under the SBA’s
small business size standard.

31. 220 MHz Radio Service—Phase II
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. The
Phase II 220 MHz service is a new
service, and is subject to spectrum
auctions. In the 220 MHz Third Report
and Order, 62 FR 15978, April 3, 1997,
the Commission adopted a small
business size standard for “small” and
“very small” businesses for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. This small
business size standard indicates that a
“small business” is an entity that,
together with its affiliates and
controlling principals, has average gross
revenues not exceeding $15 million for
the preceding three years. A “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that do not
exceed $3 million for the preceding
three years. The SBA has approved
these small business size standards.
Auctions of Phase II licenses
commenced on September 15, 1998, and
closed on October 22, 1998. In the first
auction, 908 licenses were auctioned in
three different-sized geographic areas:
three nationwide licenses, 30 Regional
Economic Area Group (EAG) Licenses,
and 875 Economic Area (EA) Licenses.
Of the 908 licenses auctioned, 693 were
sold. Thirty-nine small businesses won
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licenses in the first 220 MHz auction.
The second auction included 225
licenses: 216 EA licenses and 9 EAG
licenses. Fourteen companies claiming
small business status won 158 licenses.
32. 800 MHz and 900 MHz
Specialized Mobile Radio Licenses. The
Commission awards “small entity’”” and
“very small entity” bidding credits in
auctions for Specialized Mobile Radio
(SMR) geographic area licenses in the
900 MHz bands to firms that had
revenues of no more than $15 million in
each of the three previous calendar
years, or that had revenues of no more
than $3 million in each of the previous
calendar years. The SBA has approved
these size standards. The Commission
awards “small entity’”” and “very small
entity” bidding credits in auctions for
Specialized Mobile Radio (SMR)
geographic area licenses in the 800 MHz
bands to firms that had revenues of no
more than $40 million in each of the
three previous calendar years, or that
had revenues of no more than $15
million in each of the previous calendar
years. These bidding credits apply to
SMR providers in the 800 MHz and 900
MHz bands that either hold geographic
area licenses or have obtained extended
implementation authorizations. The
Commission does not know how many
firms provide 800 MHz or 900 MHz
geographic area SMR service pursuant
to extended implementation
authorizations, nor how many of these
providers have annual revenues of no
more than $15 million. One firm has
over $15 million in revenues. The
Commission assumes, for purposes here,
that all of the remaining existing
extended implementation
authorizations are held by small
entities, as that term is defined by the
SBA. The Commission has held
auctions for geographic area licenses in
the 800 MHz and 900 MHz SMR bands.
There were 60 winning bidders that
qualified as small or very small entities
in the 900 MHz SMR auctions. Of the
1,020 licenses won in the 900 MHz
auction, bidders qualifying as small or
very small entities won 263 licenses. In
the 800 MHz auction, 38 of the 524
licenses won were won by small and
very small entities. The Commission
notes that, as a general matter, the
number of winning bidders that qualify
as small businesses at the close of an
auction does not necessarily represent
the number of small businesses
currently in service. Also, the
Commission does not generally track
subsequent business size unless, in the
context of assignments or transfers,
unjust enrichment issues are implicated.
33. Private and Common Carrier
Paging. In the Paging Third Report and

Order, 62 FR 16004, April 3, 1997, the
Commission developed a small business
size standard for “‘small businesses” and
“very small businesses” for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. A “small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $15 million for the preceding
three years. Additionally, a “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $3 million for the preceding
three years. The SBA has approved
these size standards. An auction of
Metropolitan Economic Area licenses
commenced on February 24, 2000, and
closed on March 2, 2000. Of the 985
licenses auctioned, 440 were sold. Fifty-
seven companies claiming small
business status won. At present, there
are approximately 24,000 Private-Paging
site-specific licenses and 74,000
Common Carrier Paging licenses.
According to the most recent Trends in
Telephone Service, 471 carriers reported
that they were engaged in the provision
of either paging and messaging services
or other mobile services. Of those, the
Commission estimates that 450 are
small, under the SBA business size
standard specifying that firms are small
if they have 1,500 or fewer employees.

34. 700 MHz Guard Band Licensees.
In the 700 MHz Guard Band Order, 65
FR 3139, January 20, 2000, the
Commission adopted a small business
size standard for “small businesses” and
“very small businesses” for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. A “small
business” as an entity that, together
with its affiliates and controlling
principals, has average gross revenues
not exceeding $15 million for the
preceding three years. Additionally, a
“very small business” is an entity that,
together with its affiliates and
controlling principals, has average gross
revenues that are not more than $3
million for the preceding three years.
An auction of 52 Major Economic Area
(MEA) licenses commenced on
September 6, 2000, and closed on
September 21, 2000. Of the 104 licenses
auctioned, 96 licenses were sold to nine
bidders. Five of these bidders were
small businesses that won a total of 26
licenses. A second auction of 700 MHz
Guard Band licenses commenced on
February 13, 2001 and closed on
February 21, 2001. All eight of the
licenses auctioned were sold to three
bidders. One of these bidders was a

small business that won a total of two
licenses.

35. Rural Radiotelephone Service. The
Commission has not adopted a size
standard for small businesses specific to
the Rural Radiotelephone Service. A
significant subset of the Rural
Radiotelephone Service is the Basic
Exchange Telephone Radio System
(BETRS). The Commission uses the
SBA’s small business size standard
applicable to “Cellular and Other
Wireless Telecommunications,” i.e., an
entity employing no more than 1,500
persons. There are approximately 1,000
licensees in the Rural Radiotelephone
Service, and the Commission estimates
that there are 1,000 or fewer small entity
licensees in the Rural Radiotelephone
Service that may be affected by the rules
and policies adopted herein.

36. Air-Ground Radiotelephone
Service. The Commission has not
adopted a small business size standard
specific to the Air-Ground
Radiotelephone Service. The
Commission will use SBA’s small
business size standard applicable to
“Cellular and Other Wireless
Telecommunications,” i.e., an entity
employing no more than 1,500 persons.
There are approximately 100 licensees
in the Air-Ground Radiotelephone
Service, and the Commission estimates
that almost all of them qualify as small
under the SBA small business size
standard.

37. Aviation and Marine Radio
Services. Small businesses in the
aviation and marine radio services use
a very high frequency (VHF) marine or
aircraft radio and, as appropriate, an
emergency position-indicating radio
beacon (and/or radar) or an emergency
locator transmitter. The Commission has
not developed a small business size
standard specifically applicable to these
small businesses. For purposes of this
analysis, the Commission uses the SBA
small business size standard for the
category “Cellular and Other
Telecommunications,” which is 1,500
or fewer employees. Most applicants for
recreational licenses are individuals.
Approximately 581,000 ship station
licensees and 131,000 aircraft station
licensees operate domestically and are
not subject to the radio carriage
requirements of any statute or treaty.
For purposes of evaluations in this
analysis, the Commission estimates that
there are up to approximately 712,000
licensees that are small businesses (or
individuals) under the SBA standard. In
addition, between December 3, 1998
and December 14, 1998, the
Commission held an auction of 42 VHF
Public Coast licenses in the 157.1875—
157.4500 MHz (ship transmit) and
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161.775-162.0125 MHz (coast transmit)
bands. For purposes of the auction, the
Commission defined a “small” business
as an entity that, together with
controlling interests and affiliates, has
average gross revenues for the preceding
three years not to exceed $15 million. In
addition, a ““very small” business is one
that, together with controlling interests
and affiliates, has average gross
revenues for the preceding three years
not to exceed $3 million. There are
approximately 10,672 licensees in the
Marine Coast Service, and the
Commission estimates that almost all of
them qualify as “small” businesses
under the above special small business
size standards.

38. Fixed Microwave Services. Fixed
microwave services include common
carrier, private operational-fixed, and
broadcast auxiliary radio services. At
present, there are approximately 22,015
common carrier fixed licensees and
61,670 private operational-fixed
licensees and broadcast auxiliary radio
licensees in the microwave services.
The Commission has not created a size
standard for a small business
specifically with respect to fixed
microwave services. For purposes of
this analysis, the Commission uses the
SBA small business size standard for the
category ‘‘Cellular and Other
Telecommunications,” which is 1,500
or fewer employees. The Commission
does not have data specifying the
number of these licensees that have
more than 1,500 employees, and thus is
unable at this time to estimate with
greater precision the number of fixed
microwave service licensees that would
qualify as small business concerns
under the SBA’s small business size
standard. Consequently, the
Commission estimates that there are up
to 22,015 common carrier fixed
licensees and up to 61,670 private
operational-fixed licensees and
broadcast auxiliary radio licensees in
the microwave services that may be
small and may be affected by the rules
and policies adopted herein. The
Commission noted, however, that the
common carrier microwave fixed
licensee category includes some large
entities.

39. Offshore Radiotelephone Service.
This service operates on several UHF
television broadcast channels that are
not used for television broadcasting in
the coastal areas of states bordering the
Gulf of Mexico. There are presently
approximately 55 licensees in this
service. The Commission is unable to
estimate at this time the number of
licensees that would qualify as small
under the SBA’s small business size
standard for “Cellular and Other

Wireless Telecommunications” services.
Under that SBA small business size
standard, a business is small if it has
1,500 or fewer employees.

40. Wireless Communications
Services. This service can be used for
fixed, mobile, radiolocation, and digital
audio broadcasting satellite uses. The
Commission established small business
size standards for the wireless
communications services (WCS)
auction. A “small business” is an entity
with average gross revenues of $40
million for each of the three preceding
years, and a ‘“very small business” is an
entity with average gross revenues of
$15 million for each of the three
preceding years. The SBA has approved
these small business size standards. The
Commission auctioned geographic area
licenses in the WCS service. In the
auction, there were seven winning
bidders that qualified as “very small
business” entities, and one that
qualified as a “small business” entity.
The Commission concludes that the
number of geographic area WCS
licensees affected by this analysis
includes these eight entities.

41. 39 GHz Service. The Commission
created a special small business size
standard for 39 GHz licenses—an entity
that has average gross revenues of $40
million or less in the three previous
calendar years. An additional size
standard for “very small business” is:
An entity that, together with affiliates,
has average gross revenues of not more
than $15 million for the preceding three
calendar years. The SBA has approved
these small business size standards. The
auction of the 2,173 39 GHz licenses
began on April 12, 2000 and closed on
May 8, 2000. The 18 bidders who
claimed small business status won 849
licenses. Consequently, the Commission
estimates that 18 or fewer 39 GHz
licensees are small entities that may be
affected by the rules and policies
adopted herein.

42. Local Multipoint Distribution
Service. Local Multipoint Distribution
Service (LMDS) is a fixed broadband
point-to-multipoint microwave service
that provides for two-way video
telecommunications. The auction of the
1,030 Local Multipoint Distribution
Service (LMDS) licenses began on
February 18, 1998 and closed on March
25, 1998. The Commission established a
small business size standard for LMDS
licenses as an entity that has average
gross revenues of less than $40 million
in the three previous calendar years. An
additional small business size standard
for “very small business”” was added as
an entity that, together with its affiliates,
has average gross revenues of not more
than $15 million for the preceding three

calendar years. The SBA has approved
these small business size standards in
the context of LMDS auctions. There
were 93 winning bidders that qualified
as small entities in the LMDS auctions.
A total of 93 small and very small
business bidders won approximately
277 A Block licenses and 387 B Block
licenses. On March 27, 1999, the
Commission re-auctioned 161 licenses;
there were 40 winning bidders. Based
on this information, the Commission
concluded that the number of small
LMDS licenses consists of the 93
winning bidders in the first auction and
the 40 winning bidders in the re-
auction, for a total of 133 small entity
LMDS providers.

43. 218-219 MHz Service. The first
auction of 218-219 MHz spectrum
resulted in 170 entities winning licenses
for 594 Metropolitan Statistical Area
licenses. Of the 594 licenses, 557 were
won by entities qualifying as a small
business. For that auction, the small
business size standard was an entity
that, together with its affiliates, has no
more than a $6 million net worth and,
after federal income taxes (excluding
any carry over losses), has no more than
$2 million in annual profits each year
for the previous two years. In the 218-
219 MHz Report and Order and
Memorandum Opinion and Order, 64
FR 59656, November 3, 1999, the
Commission established a small
business size standard for a “small
business” as an entity that, together
with its affiliates and persons or entities
that hold interests in such an entity and
their affiliates, has average annual gross
revenues not to exceed $15 million for
the preceding three years. A “very small
business” is defined as an entity that,
together with its affiliates and persons
or entities that hold interests in such an
entity and its affiliates, has average
annual gross revenues not to exceed $3
million for the preceding three years.
The SBA has approved these size
standards. The Commission cannot
estimate, however, the number of
licenses that will be won by entities
qualifying as small or very small
businesses under its rules in future
auctions of 218-219 MHz spectrum.

44. 24 GHz—Incumbent Licensees.
This analysis may affect incumbent
licensees who were relocated to the 24
GHz band from the 18 GHz band, and
applicants who wish to provide services
in the 24 GHz band. The applicable SBA
small business size standard is that of
“Cellular and Other Wireless
Telecommunications” companies. This
category provides that such a company
is small if it employs no more than
1,500 persons. According to Census
Bureau data for 1997, there were 977
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firms in this category that operated for
the entire year. Of this total, 965 firms
had employment of 999 or fewer
employees, and an additional 12 firms
had employment of 1,000 employees or
more. Thus, under this size standard,
the great majority of firms can be
considered small. These broader census
data notwithstanding, the Commission
believes that there are only two
licensees in the 24 GHz band that were
relocated from the 18 GHz band,
Teligent and TRW, Inc. It is the
Commission’s understanding that
Teligent and its related companies have
less than 1,500 employees, though this
may change in the future. TRW is not a
small entity. Thus, only one incumbent
licensee in the 24 GHz band is a small
business entity.

45. 24 GHz—Future Licensees. With
respect to new applicants in the 24 GHz
band, the small business size standard
for “small business” is an entity that,
together with controlling interests and
affiliates, has average annual gross
revenues for the three preceding years
not in excess of $15 million. “Very
small business” in the 24 GHz band is
an entity that, together with controlling
interests and affiliates, has average gross
revenues not exceeding $3 million for
the preceding three years. The SBA has
approved these small business size
standards. These size standards will
apply to the future auction, if held.

46. Satellite Service Carriers. The SBA
has developed a size standard for small
businesses within the category of
Satellite Telecommunications. Under
that SBA size standard, such a business
is small if it has 1,500 or fewer
employees. According to Commission
data, 31 carriers reported that they were
engaged in the provision of satellite
services. Of these 31 carriers, an
estimated 25 have 1,500 or fewer
employees and six, alone or in
combination with affiliates, have more
than 1,500 employees. Consequently,
the Commission estimates that there are
31 or fewer satellite service carriers
which are small businesses that may be
affected by the rules and policies
proposed herein.

47. Cable and Other Program
Distribution. This category includes
cable systems operators, closed circuit
television services, direct broadcast
satellite services, multipoint
distribution systems, satellite master
antenna systems, and subscription
television services. The SBA has
developed small business size standard
for this census category, which includes
all such companies generating $12.5
million or less in revenue annually.
According to Census Bureau data for
1997, there were a total of 1,311 firms

in this category, total, that had operated
for the entire year. Of this total, 1,180
firms had annual receipts of under $10
million and an additional 52 firms had
receipts of $10 million or more but less
than $25 million. Consequently, the
Commission estimates that the majority
of providers in this service category are
small businesses that may be affected by
the rules and policies adopted herein.

48. Internet Service Providers. The
SBA has developed a small business
size standard for Internet Service
Providers (ISPs). ISPs “provide clients
access to the Internet and generally
provide related services such as web
hosting, web page designing, and
hardware or software consulting related
to Internet connectivity.” Under the
SBA size standard, such a business is
small if it has average annual receipts of
$21 million or less. According to Census
Bureau data for 1997, there were 2,751
firms in this category that operated for
the entire year. Of these, 2,659 firms had
annual receipts of under $10 million,
and an additional 67 firms had receipts
of between $10 million and $24,
999,999. Consequently, the Commission
estimates that the majority of these firms
are small entities that may be affected
by its action.

49. All Other Information Services.
This industry comprises establishments
primarily engaged in providing other
information services (except new
syndicates and libraries and archives).”
The Commission notes that, in this
FNPRM, it has described activities such
as email, online gaming, web browsing,
video conferencing, instant messaging,
and other, similar IP-enabled services.
The SBA has developed a small
business size standard for this category;
that size standard is $6 million or less
in average annual receipts. According to
Census Bureau data for 1997, there were
195 firms in this category that operated
for the entire year. Of these, 172 had
annual receipts of under $5 million, and
an additional nine firms had receipts of
between $5 million and $9,999,999.
Consequently, the Commission
estimates that the majority of these firms
are small entities that may be affected
by its action.

Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements for Small Entities

50. This supplemental IRFA seeks
current and accurate monthly data on
the average number of compensable
dial-around calls per-payphone. Once
the new data is collected, the new rate
will not impose any new reporting,
recordkeeping or other compliance
requirements for small entities.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

51. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

52. In this FNPRM, the Commission
only seeks to collect current and
accurate data on the average number of
compensable dial-around calls per-
payphone. Nevertheless, the
Commission seeks comments on
alternatives that will minimize any
potential burdens caused by the need to
collect current and accurate monthly
per-payphone data.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

53. Implementation of the rule change
the Commission is considering in this
FNPRM will require updating the
monthly per-payphone rate that will be
established once a current and accurate
average number of compensable dial-
around calls is determined. The section
of the Commission’s rules that will
likely be amended is 47 CFR 64.1301.

Comment Filing Procedures

54. Pursuant to sections 1.415 and
1.419 of the Commission’s rules,
interested parties may file comments on
or before June 27, 2005, and reply
comments on or before July 25, 2005.
Comments may be filed using the
Commission’s Electronic Comment
Filing System (ECFS) or by filing paper
copies. Comments filed through the
ECFS can be sent as an electronic file
via the Internet to http://www.fcc.gov/
cgb/ecfs/. Generally, only one copy of
an electronic submission must be filed.
If multiple docket or rulemaking
numbers appear in the caption of the
proceeding, commenters must transmit
one electronic copy of the comments to
each docket or rulemaking number
referenced in the caption. In completing
the transmittal screen, commenters
should include their full name, U.S.
Postal Service mailing address, and the
applicable docket or rulemaking
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number, in this case, WC Docket No.

03-225. Parties may also submit an

electronic comment by Internet e-mail.

To get filing instructions for e-mail

comments, commenters should send an

e-mail to ecfs@fcc.gov, and should
include the following words in the body
of the message, “‘get form.” A sample
form and directions will be sent in
reply. Parties who choose to file by
paper must file an original and four
copies of each filing. If more than one
docket or rulemaking number appears in
the caption of this proceeding,
commenters must submit two additional
copies for each additional docket or
rulemaking number.

55. Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although the Commission continues to
experience delays in receiving U.S.
Postal Service mail). Parties are strongly
encouraged to file comments
electronically using the Commission’s
ECFS.

56. The Commission’s contractor,
Natek, Inc., will receive hand-delivered
or messenger-delivered paper filings for
the Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002.

—The filing hours at this location are 8
a.m. to 7 p.m.

—All hand deliveries must be held
together with rubber bands or
fasteners.

—Any envelopes must be disposed of
before entering the building.

—Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to
9300 East Hampton Drive, Capitol
Heights, MD 20743.

—U.S. Postal Service first-class mail,
Express Mail, and Priority Mail
should be addressed to 445 12th
Street, SW., Washington, DC 20554.
57. All filings must be addressed to

the Commission’s Secretary, Marlene H.

Dortch, Office of the Secretary, Federal

Communications Commission, 445 12th

Street, SW., Washington, DC 20554.

Parties should also send a copy of their

filings to Victoria Goldberg, Pricing

Policy Division, Wireline Competition

Bureau, Federal Communications

Commission, Room 5-A266, 445 12th

Street, SW., Washington, DC 20554, or

by e-mail to victoria.goldberg@fcc.gov.

Parties shall also serve one copy with

the Commission’s copy contractor, Best

Copy and Printing, Inc. (BCPI), Portals

II, 445 12th Street, SW., Room CY-B402,

Washington, DC 20554, (202) 488-5300,

or via e-mail to fec@bcpiweb.com.

58. Documents in WC Docket No. 03—
225 are available for public inspection

and copying during business hours at
the FCC Reference Information Center,
Portals II, 445 12th St. SW., Room CY-
A257, Washington, DC 20554. The
documents may also be purchased from
BCPI, telephone (202) 488-5300,
facsimile (202) 488-5563, TTY (202)
488-5562, e-mail fcc@bcpiweb.com.

Ordering Clauses

59. Accordingly, it is ordered that,
pursuant to the authority contained in
sections 1-5, 7, 10, 201-05, 207-09,
214, 218-20, 225-27, 251-54, 256, 271,
303, 332, 403, 405, 502 and 503 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151-155, 157, 160,
201-05, 207-09, 214, 218-20, 225-27,
251-54, 256, 271, 303, 332, 403, 405,
502, and 503 and sections 1.1, 1.421 of
the Commission’s rules, 47 CFR 1.1,
1.421, notice is hereby given of the
rulemaking and comment is sought on
those issues.

60. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Further Notice of Proposed
Rulemaking, including the
Supplemental Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 64

Communications common carriers,
Telecommunications, Telephone.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rules Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 64 as follows:

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

1. The authority citation for part 64
continues to read as follows:

Authority: 47 U.S.C. 154, 254(k); secs.
403(b)(2)(B), (c), Pub. L. 104-104, 110 Stat.
56. Interpret or apply 47 U.S.C. 201, 218, 222,
225, 226, 228, and 254(k) unless otherwise
noted.

2. Amend § 64.1301 by revising
paragraph (e) to read as follows:

§64.1301 Per-Payphone compensation.
* * * * *

(e) Post-intermediate access code and
subscriber 800 calls. In the absence of a
negotiated agreement to pay a different
amount, each entity listed in Appendix
C of the Fifth Order on Reconsideration
and Order on Remand in CC Docket No.

96-128, FCC 02—292, must pay default
compensation to payphone service
providers for access code calls and
payphone subscriber 800 calls for the
period beginning April 21, 1999, and
ending , in the amount listed in
Appendix C for any payphone for any
month during which per-call
compensation for that payphone for that
month is not paid by the listed entity.

A complete copy of Appendix C is
available at http://www.fcc.gov.
Effective , the default
compensation to be paid by each entity
shall be the amount listed in Appendix
C multiplied by .

[FR Doc. 05-9097 Filed 5—10-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 05-1145, MB Docket No. 04-317, RM-
11004, RM-11118]

Radio Broadcasting Services; Center,
TX and Logansport, LA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; dismissal.

SUMMARY: At the request of Team
Broadcasting Company, Inc. and Charles
Crawford, the Audio Division dismisses
the two petitions for rule making
proposing the allotment of Channel
248A at Center, Texas the community’s
second local FM transmission service
(RM-11004). See 69 FR 51415, August
19, 2004. At the request of Logansport
Broadcasting, we also dismiss the
counterproposal proposing the
allotment of Channel 248A at
Logansport, Louisiana (RM-11118). A
showing of continuing interest is
required before a channel will be
allotted. It is the Commission’s policy to
refrain from making an allotment to a
community absent an expression of
interest. Therefore, we will grant the
requests to dismiss the Center, Texas
and Logansport, Louisiana petitions.
FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 04-317,
adopted April 25, 2005, and released
April 27, 2005. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center (Room CY-A257),
445 12th Street, SW., Washington, DC.
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The complete text of this decision may
also be purchased from the
Commission’s copy contractor, Best
Copy and Printing, Inc., Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20054, telephone
1-800-378-3160 or http://
www.BCPIWEB.com. This document is
not subject to the Congressional Review
Act. (The Commission, is, therefore, not
required to submit a copy of this Report
and Order to GAO, pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A) because the proposed rule
was dismissed.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-9291 Filed 5-10-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 05-1151; MB Docket No. 05-177]

Radio Broadcasting Services; Bairoil
and Sinclair, WY

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Audio Division, on its
own motion, proposes the substitution
of Channel 235A for vacant Channel
265A at Bairoil, Wyoming and the
substitution of Channel 267C for vacant
Channel 262C at Sinclair, Wyoming.
The existing allotments at Bairoil and
Sinclair are not in compliance with the
minimum distance separation
requirements of Section 73.207(b) of the
Commission’s Rules. The existing
Channel 265A at Bairoil and existing
Channel 262C at Sinclair are short-
spaced to each other by 57.2 kilometers.
The minimum distance spacing
requirement for these allotments is 95
kilometers. Additionally, Channel 262C
at Sinclair is short-spacing to licensed
FM Station KYOD, Channel 261C1,
Glendo, Wyoming by 186.4 kilometers.
The minimum distance spacing
requirement is 209 kilometers. A staff
engineering analysis has determined
that Channel 235A can be allotted to
Bairoil, Wyoming in conformity with
the Commission’s rules without a site
restriction at coordinates 42—-14—40 NL
and 107-33-32 WL. Moreover, Channel
267C can be allotted to Sinclair,
Wyoming consistent with the minimum
distance separation requirements of
Section 73.207(b) of the Commission’s
rules, provided there is a site restriction

of 9.6 kilometers (6 miles) west at
coordinates 41—-46—19 NL and 107-13—
40 WL.

DATES: Comments must be filed on or
before June 20, 2005 and reply
comments on or before July 5, 2005.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
05-177, adopted April 25, 2005, and
released April 27, 2005. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the
Commission’s Reference Center 445
Twelfth Street, SW., Washington, DC
20554. The complete text of this
decision may also be purchased from
the Commission’s duplicating
contractor, Best Copy and Printing, Inc.,
445 12th Street, SW., Room CY-B402,
Washington DC 20054, telephone 1—
800-378-3160 or http://
www.BCPIWEB.com. This document
does not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104—13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of

2002, Public Law 107-198, see 44 U.S.C.

3506(c)(4).

The FM Table of Allotments lists
Channel 281A in lieu of Channel 265A
at Bairoil, Wyoming. Channel 281A was
inadvertently added to Bairoil. See 65
FR 45720, published July 25, 2000.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contact.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.
For the reasons discussed in the
preamble, the Federal Communications

Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Wyoming, is amended
by removing Channel 281A and adding
Channel 235A at Bairoil and by
removing Channel 262C and adding
Channel 267C at Sinclair.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-9292 Filed 5-10-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-1148, MB Docket No. 02-289, RM—
10526, RM—~10771]

Radio Broadcasting Services; Idaho
Falls and lona, ID

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule; dismissal.

SUMMARY: The Audio Division, at the
request of Scott D. Parker, dismisses the
petition for rule making proposing the
allotment of Channel 300C1 at Idaho
Falls, Idaho, as the community’s six
local commercial FM transmission
service (RM—-10526). See 67 FR 63874,
October 16, 2002. At the request of Sand
Hill Media Corporation, we also dismiss
the counterproposal proposing the
substitution of Channel 299C1 for
Channel 296C1, the reallotment of
Channel 299C1 from Idaho Falls to Iona,
Idaho, and the modification of Station
KQEO(FM)’s license accordingly (RM—
10771). A showing of continuing
interest is required before a channel will
be allotted. It is the Commission’s
policy to refrain from making an
allotment to a community absent an
expression of interest. Therefore, we
will grant the requests to dismiss the
Idaho Falls and Iona, Idaho petitions.
FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 02-289,
adopted April 25, 2005, and released
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April 27, 2005. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center (Room CY-A257),
445 12th Street, SW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractor, Best
Copy and Printing, Inc., Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20054, telephone 1—
800—378-3160 or http://
www.BCPIWEB.com. This document is
not subject to the Congressional Review
Act. (The Commission, is, therefore, not
required to submit a copy of this Report
and Order to GAO, pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A) because the proposed rule
was dismissed.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-9293 Filed 5-10-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 05-1144; MB Docket No. 04-331; RM-
11053]

Radio Broadcasting Services;
Washington, KS

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; dismissal.

SUMMARY: In response to a Notice of
Proposed Rule Making (“Notice”), 69 FR
54614 (September 9, 2004), this Report
and Order dismisses the underlying
Petition for Rule Making requesting the
allotment of Channel 271A at
Washington, Kansas, because no
comments or expressions of interest in
response to the notice were received.
FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 04-331,
adopted April 25, 2005, and released
April 27, 2005. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, 445
12th Street, SW., Room CY-A257,
Washington, DC 20554. The document
may also be purchased from the
Commission’s duplicating contractor,

Best Copy and Printing, Inc., Portals II,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800-378-3160 or http://
www.BCPIWEB.com. This document is
not subject to the Congressional Review
Act. (The Commission is, therefore, not
required to submit a copy of this Report
and Order to GAO pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A), because the proposed rule
is dismissed.)

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-9294 Filed 5-10-05; 8:45 am)|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-1143, Docket No. 04-362, RM—
11066]

Radio Broadcasting Services; Olustee,
OK

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule, dismissal.

SUMMARY: This document dismisses a
petition for rule making filed by Charles
Crawford to allot Channel 252A at
Olustee, Oklahoma for failure to state a
continuing interest in the requested
allotment. See 69 FR 57898, published
September 28, 2004. This document
therefore terminates the proceeding.
ADDRESSES: Federal Communications
Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Helen McLean, Media Bureau (202)
418-2738.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 04-362,
adopted April 25, 2005 and released
April 27, 2005. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center (Room CY-A257),
445 12th Street, SW., Washington, DC.
This document may also be purchased
from the Commission’s duplicating
contractors, Best Copy and Printing,
Inc., 445 12th Street, SW., Room CY—
B402, Washington, DC 20554, telephone
1-800-378-3160 or http://
www.BCPIWEB.com.

This document is not subject to the
Congressional Review Act. (The

Commission, is, therefore, not required
to submit a copy of this Report and
Order to the Government Accountability
Office, pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A),
because the proposed rule was
dismissed.)

Federal Communications Commaission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-9295 Filed 5—10-05; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AH57

Endangered and Threatened Wildlife
and Plants; Reclassification of the Gila
Trout (Oncorhynchus gilae) From
Endangered To Threatened With
Regulations

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
reclassify the federally endangered Gila
trout (Oncorhynchus gilae) to
threatened status under the authority of
the Endangered Species Act of 1973, as
amended (Act). Based on a review of the
species’ current status, we have
determined that reclassification of the
Gila trout to threatened status is
warranted. We are also proposing a
special rule under section 4(d) of the
Act that would apply to Gila trout found
in New Mexico and Arizona. If
finalized, the special rule included in
this proposal would enable the New
Mexico Department of Game and Fish
(NMDGF) and the Arizona Game and
Fish Department (AGFD) to promulgate
special regulations in collaboration with
the Service, allowing recreational
fishing of Gila trout, beginning on the
date that the final 4(d) rule becomes
effective.

DATES: We will consider all comments
on the proposed rule received from
interested parties by July 15, 2005. We
will hold public hearings on this
proposed rule; we have scheduled the
hearings for June 28, 2005 in Phoenix,
Arizona and on June 29, 2005 in Silver
City, New Mexico (see Public Hearing in
the SUPPLEMENTARY INFORMATION section
of this rule for dates).

ADDRESSES:
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1. Send your comments on this
proposed rule to the New Mexico
Ecological Services Field Office, 2105
Osuna Road NE, Albuquerque, New
Mexico 87113. Written comments may
also be sent by facsimile to (505) 346—
2542 or through electronic mail to
R2FWE_AL@fws.gov. You may also
hand-deliver written comments to our
New Mexico Ecological Services Field
Office, at the above address. You may
obtain copies of the proposed rule and
other related documents from the above
address or by calling (505) 346—2525.
The proposed rule is also available from
our Web site at http://ifw2es.fws.gov/
Library/.

2. The complete file for this proposed
rule will be available for public
inspection, by appointment, during
normal business hours at the New
Mexico Ecological Services Field Office
(see ADDRESSES above).

3. The public hearings will be held in
Phoenix, Arizona on June 28, 2005 and
in Silver City, New Mexico on June 29,
2005.

FOR FURTHER INFORMATION CONTACT: Joy
Nicholopoulos, State Supervisor, New
Mexico Ecological Services Field Office
(see ADDRESSES above).

SUPPLEMENTARY INFORMATION:
Public Comments Solicited

We intend to make any final action
resulting from this proposed rule to be
as accurate and as effective as possible.
Therefore, we are soliciting comments
from the public, other concerned
governmental agencies, the scientific
community, industry, or any other
interested party concerning this
proposed rule. We particularly seek
comments concerning:

1. The reasons why Gila trout should
or should not be reclassified with a
special rule, as provided by section 4 of
the Act;

2. Information concerning angling
opportunities that may be affected by
this action in New Mexico or Arizona
and how the special rule might affect
these uses; and

3. Comments on how the special rule
could further the conservation of the
Gila trout beyond what we have
discussed in this rule.

Background

The purposes of the Act are to provide
a means whereby the ecosystems upon
which endangered and threatened
species depend may be conserved and
to provide a program for the
conservation of those species. Species
can be listed as threatened and
endangered because of any of the
following factors: (1) The present or

threatened destruction, modification, or
curtailment of its habitat or range, (2)
overutilization for commercial,
recreational, scientific, or educational
purposes, (3) disease or predation, (4)
the inadequacy of existing regulatory
mechanisms, and (5) other natural or
manmade factors affecting its continued
existence. When we determine that
protection of the species under the Act
is no longer warranted, we take steps to
remove (delist) the species from the
Federal list. If a species is listed as
endangered, we may reclassify it to
threatened status as an intermediate
step before eventual delisting, if it has
met the criteria for downlisting to
threatened; however, reclassification to
threatened status is not required in
order to delist.

Section 3 of the Act defines terms that
are relevant to this proposal. An
endangered species is any species that
is in danger of extinction throughout all
or a significant portion of its range. A
threatened species is any species that is
likely to become an endangered species
within the foreseeable future throughout
all or a significant portion of its range.
A species includes any subspecies of
fish or wildlife or plants, and any
distinct population segment of any
species of vertebrate fish or wildlife that
interbreeds when mature.

Previous Federal Action

The Gila trout was originally
recognized as endangered under the
Federal Endangered Species
Preservation Act of 1966 (32 FR 4001),
and Federal designation of the species
as endangered continued under the Act
(1973). In 1987, the Service proposed to
reclassify the Gila trout as threatened
(October 6, 1987, 52 FR 37424).
However, we withdrew our proposal for
reclassification in 1991 (September 12,
1991) (see ‘“Recovery Plans and
Accomplishments” section below for
further information). On November 11,
1996, Mr. Gerald Burton submitted a
petition to us to downlist the species
from endangered to threatened. We
acknowledged receipt of the petition by
letter on January 13, 1997. This
proposed rule constitutes our 90-day
finding and 12-month finding on the
November 11, 1996, petition.

Systematics

The Gila trout is a member of the
salmon and trout family (Salmonidae).
Gila trout was not formally described
until 1950, using fish collected in Main
Diamond Creek in 1939 (Miller 1950). It
is most closely related to Apache trout
(Oncorhynchus apache), which is
endemic to the upper Salt and Little
Colorado River drainages in east-central

Arizona. Gila trout and Apache trout are
more closely related to rainbow trout (O.
mykiss) than to cutthroat trout (O.
clarki), suggesting that Gila and Apache
trouts were derived from an ancestral
form that also gave rise to rainbow trout
(Behnke 1992; Dowling and Childs
1992; Utter and Allendorf 1994; Nielsen
et al. 1998; Riddle et al. 1998).

Physical Description

The Gila trout is readily identified by
its iridescent gold sides that blend to a
darker shade of copper on the opercles
(gill covers). Spots on the body are small
and profuse, generally occurring above
the lateral line and extending onto the
head, dorsal (back, top) fin, and caudal
(tail) fin. Spots are irregularly shaped on
the sides and increase in size on the
back. On the dorsal surface of the body,
spots may be as large as the pupil of the
fish eye and are rounded. A few
scattered spots are sometimes present
on the anal fin, and the adipose fin
(fleshy fin located behind dorsal fin) is
typically large and well-spotted. Dorsal,
pelvic, and anal fins have a white to
yellowish tip that may extend along the
leading edge of the pelvic fins. A faint,
salmon-pink band is present on adults,
particularly during spawning season
when the normally white belly may be
streaked yellow or reddish orange. A
yellow cutthroat mark is present on
most mature specimens. Parr marks
(diffuse splotches on the sides of body,
usually seen on young trout) are
commonly retained by adults, although
they may be faint or absent (Miller 1950;
David 1976).

Characteristics that distinguish Gila
trout from other co-occurring, non-
native trout include the golden
coloration of the body, parr marks, and
fine, profuse spots above the lateral line.
These characters differentiate Gila trout
from rainbow, brown (Salmo trutta),
and cutthroat trouts. Roundtail chub
(Gila robusta) are locally confused with
Gila trout (Minckley 1973). The two
species share a similar distribution,
although roundtail chub typically
occurs at lower elevations than Gila
trout currently occupies. The two
species may be confused partly because
roundtail chub are occasionally caught
by anglers fishing where both species
occur together. The roundtail chub, a
minnow (family Cyprinidae) whose
adult size is similar to Gila trout’s,
differs from Gila trout (family
Salmonidae) by its body shape and
coloration. The roundtail chub lacks an
adipose fin and has a narrow caudal
peduncle (the segment of the body to
which the tail fin is attached). Also,
roundtail chub lack parr marks, golden
coloration, yellow cutthroat marks, and
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salmon-pink band found on Gila trout.
Roundtail chub are typically a mottled
olive or dark silver color above the
lateral line, and body coloration lightens
to a light silvery hue below the lateral
line (Sublette et al. 1990).

Distribution and Threats

The extent of the historical
distribution of the Gila trout is not
known with certainty (Behnke 2002). It
is known to be native to higher
elevation streams in portions of the Gila
River drainage, New Mexico. According
to anecdotal reports, in 1896 Gila trout
were found in the Gila River drainage,
New Mexico, from the headwaters
downstream to a box canyon, about 11.3
km (7 mi) northeast of Cliff, New
Mexico (Miller 1950). By 1915, the
downstream distribution of Gila trout in
the Gila River had receded upstream to
Sapillo Creek, a distance of
approximately 25 km (15 mi) (Miller
1950). By 1950, water temperature in
the Gila River at Sapillo Creek was
considered too warm to support any
trout species (Miller 1950). The earliest
documented collections of Gila trout in
the upper Gila River drainage were in
1939, from Main Diamond Creek (Miller
1950). New populations were
sporadically found until 1992 when Gila
trout were discovered in Whiskey Creek,
a tributary to the upper West Fork Gila
River (Service 2003).

Miller (1950) documented changes in
suitability of habitats for Gila trout in
the upper Gila drainage. Unregulated
livestock grazing and logging likely
contributed to habitat modifications
noted by Miller (1950). The historical
occurrence of intensive grazing and
resulting effects on the land (e.g.,
increased sedimentation by removal of
riparian vegetation and increased runoff
rates due to soil compaction) are
indicated in published reports dating
back to the early 1900s (Rixon 1905;
Rich 1911; Duce 1918; Leopold 1921;
Leopold 1924). Logging activities also
likely caused major changes in
watershed characteristics and stream
morphology. Rixon (1905) reported the
occurrence of small timber mills in
numerous canyons of the upper Gila
River drainage. Early logging efforts
were concentrated along canyon
bottoms, often with perennial streams.
Tree removal along perennial streams
within the historical range of Gila trout
likely altered water temperature
regimes, sediment loading, bank
stability, and availability of large woody
debris (Chamberlin et al. 1991).

When the Gila trout was listed as
endangered, it was thought that its range
had been reduced to five streams within
the Gila National Forest, New Mexico:

Iron, McKenna, Spruce, Main Diamond,
and South Diamond. In 1998, it was
determined that the McKenna and Iron
Creek populations had hybridized with
rainbow trout and therefore, did not
contribute to the recovery of the species
because they are not pure (Leary and
Allendorf 1998; Service 2003). In 1992,
another original pure population (i.e.,
relict population) of Gila trout was
discovered in Whiskey Creek (Leary and
Allendorf 1998). Consequently, there are
four confirmed original pure
populations known today. Reasons for
listing the Gila trout as endangered
included hybridization, competition,
and/or predation by non-native
rainbow, cutthroat, and brown trout,
and habitat degradation.

Occurrence of Gila trout in tributaries
to the Gila River in Arizona is less
certain, although these streams harbored
a native trout. Native trout occurred in
the Eagle Creek drainage, a tributary of
the Gila River in Arizona located west
of the San Francisco River drainage
(Minckley 1973; Kynard 1976). The
identity of this native trout, now lost
through hybridization with rainbow
trout, is uncertain (Marsh et al. 1990).
Native trout were reported from Oak
Creek, a tributary to the Verde River,
before the turn of the century (Miller
1950). Four specimens collected from
Oak Creek before 1890 were ascribed to
Gila trout (Miller 1950; Minckley 1973).
Native trout were also reported from
West Clear Creek, another Verde River
tributary (Miller 1950). Trout collected
in 1975 from Sycamore Creek, a
tributary of Agua Fria, were reported to
be Gila x rainbow trout hybrids.
However, this determination was based
solely on examination of spotting
pattern (Behnke and Zarn 1976).
Unfortunately, no pure Gila trout are
extant from Arizona tributaries to the
Gila River and scientists are unable to
make a clear determination of the
identity of the four remaining preserved
specimens that were collected from Oak
Creek (Miller 1972).

Habitat Characteristics

Nursery and rearing habitats are areas
used by larval and juvenile Gila trout.
Although no studies have been done on
habitat use by these life stages of Gila
trout, generalizations can be made based
on characteristics of related trout
species. Suitable nursery habitat for
trout includes areas with slow current
velocity such as stream margins, seeps,
shallow bars, and side channels (Behnke
1992). Low flows during emergence
from the egg and early growth of larval
trout may result in strong year classes
(young fish are not displaced
downstream) (Behnke 1992), as may

constant, elevated flows during summer
(improved water quality) (Service 2003).
Absence of predation by non-native
trout, particularly brown trout, is
another essential element of nursery and
rearing habitat.

Subadult and adult habitats are
defined as areas suitable for survival
and growth of these life stages.
Subadults are sexually immature
individuals, generally less than 150
millimeters (mm) (6 inches (in)) total
length and adults are sexually mature
individuals typically greater than 150
mm (6 in) total length (Propst and
Stefferud 1997). Subadult Gila trout
occur primarily in riffles (shallow water
flowing over cobbles), riffle-runs, and
runs, while adults are found mainly in
pools (Rinne 1978). Cover (large woody
debris, undercut banks, boulders, deep
water, and overhanging woody and
herbaceous vegetation) is an important
component of subadult and adult
habitat (Stefferud 1994). The quantity
and quality of adult habitat typically
limits the trout population biomass
(Behnke 1992). Essential elements of
subadult and adult habitat relate
principally to channel dimensions,
cover, and hydrologic variability.
Absence of competition with non-native
trouts (brown and rainbow) for foraging
habitat is also an essential element of
subadult and adult habitat.

Variation in stream flow is a major
factor affecting subadult and adult
population size (McHenry 1986, Turner
1989, Propst and Stefferud 1997). In
particular, high flow events may cause
marked decrease in population size.
These events result in short-term,
radical changes in habitat conditions,
primarily in flow velocity. Because most
streams occupied by Gila trout have
relatively narrow floodplains, the forces
associated with high flow events are
concentrated in and immediately
adjacent to the bankfull channel. High
stream flow velocities cause channel
scouring and displacement of fish
downstream, often into unsuitable
habitats (Rinne 1982).

Overwintering habitat is defined as
areas that afford shelter during periods
of low water temperature, generally
from November through February.
Rinne (1981) and Propst and Stefferud
(1997) indicated the importance of pool
habitat for overwinter survival of Gila
trout. Essential elements of
overwintering habitat are deep water
with low current velocity and protective
cover (Behnke 1992). These elements
are important because small streams can
freeze, but the presence of deep pools
provides areas that do not freeze. Trout
are typically more sluggish in the winter
and cover is important to protect them
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from predators. Barriers to fish
movement (e.g., waterfalls, dry stream
bed) that prevent fish from accessing
overwintering habitat may impact
populations of Gila trout. Gila trout are
now restricted to small headwater
streams that typically have fewer deep
pools and less suitable overwintering
habitat than do larger streams (Harig
and Fausch 2002).

Life History

Spawning occurs mainly in April
(Rinne 1980) when temperatures are 6 to
8°C (43 to 46°F); however, day length
may also be an important cue. Stream
flow is apparently of secondary
importance in triggering spawning
activity (Rinne 1980). Young fish less
than 25 mm (1.0 in) in length emerge
from gravel nests 56 to 70 days after egg
deposition (Rinne 1980). By the end of
their first summer, young attain a total
length of 70 to 90 mm (2.7 to 3.5 in) at
lower elevation streams and 40 to 50
mm (1.6 to 2.0 in) at higher elevation
sites (Rinne 1980; Turner 1986). Growth
rates are variable, but Gila trout
generally reach 180 to 220 mm (7.1 to
8.7 in) total length by the end of the
third growing season in all but higher
elevation streams. On average, for every
100 eggs that hatch, only two fish will
survive to become adults (Brown et al.
2001).

Females reach maturity at age 2 to 4
at a minimum length of about 130 mm
(5 in) (Nankervis 1988, Propst and
Stefferud 1997). Males typically reach
maturity at age 2 or 3. Most Gila trout
live to about age 5 (Turner 1986), with
a maximum age of 9 reported by
Nankervis (1988). Thus, the majority of
female Gila trout only spawn once and
most males only spawn two or three
times.

Aquatic insects are the primary food
of Gila trout. Regan (1966) reported that
adult flies, caddisfly larvae, mayfly
nymphs, and aquatic beetles were the
most abundant food items in the
stomachs of Gila trout in Main Diamond
Creek. There was little variation in food
habits over the range of size classes
sampled (47 to 168 mm (1.8 to 6.6 in)
total length). Gila trout diet shifted
seasonally as the relative abundance of
various prey changed. Insect taxa
consumed by Gila trout were also
common in stomach contents of non-
native trout species in the Gila River
drainage, indicating the potential for
interspecific competition. Hanson
(1971) noted that Gila trout established
a feeding hierarchy in pools during a
low flow period in Main Diamond
Creek. Larger fish aggressively guarded
their feeding stations and chased away
smaller fish. Large Gila trout

occasionally consume speckled dace
and may also cannibalize smaller Gila
trout (Van Eimeren 1988; Propst and
Stefferud 1997).

Adult Gila trout are typically
sedentary and movement is influenced
by population density and territoriality
(Rinne 1982). Although individual fish
may move considerable distances (e.g.,
over 1.5 km (0.9 mi)), Rinne (1982)
found that after eight months, 75
percent of tagged fish were less than 100
m (328 ft) from their release sites in
Main Diamond, South Diamond, and
McKnight Creeks. Gila trout showed a
tendency to move upstream in South
Diamond Creek, possibly to perennial
reaches with suitable pool habitat in
response to low summer discharge.
Downstream movement in Main
Diamond and McKnight Creeks
involved primarily smaller fish and
probably occurred because of nocturnal
migrations (nighttime dispersal) or
displacement downstream during
flooding (Rinne 1982). High density of
log structures in Main Diamond Creek
appeared to reduce mobility of Gila
trout in that stream (Rinne 1982).

Factors affecting population size and
dynamics of Gila trout are not well
understood. Inferences about factors
that control population size have been
made from analysis of time-series data
(Turner and McHenry 1985, Turner
1989, Propst and Stefferud 1997).
Hydrologic variability appears to be
most important in regulating population
size of Gila trout in many of the streams
occupied by the species (e.g., Regan
1966, Mello and Turner 1980, McHenry
1986, Turner 1989, Brown et al. 2001).
Gila trout populations typically have
high densities during relatively stable
flow periods (Platts and McHenry 1988).
The overall importance of
environmental factors, specifically
drought and flooding, that can occur
following a fire due to a loss of
vegetation, are critical factors in
determining persistence of Gila trout
populations. Examples of the effects of
severe wildfires and subsequent floods
and ash flows are the elimination of the
Gila trout populations from Main
Diamond Creek (1989) and South
Diamond Creek (1995).

Recovery Plans and Accomplishments

The original recovery plan for Gila
trout was completed in 1979. The main
objective of this recovery plan was “To
improve the status of Gila trout to the
point that its survival is secured and
viable populations of all morphotypes
are maintained in the wild” (Service
1979). The Gila Trout Recovery Plan
was revised in 1984 with the same
objective as the original plan.

Downlisting criteria in the plan stated
that ““The species could be considered
for downlisting from its present
endangered status to a threatened status
when survival of the four original
ancestral populations is secured and
when all morphotypes are successfully
replicated or their status otherwise
appreciably improved” (Service 1984).
Replication involves either moving
individuals from a successfully
reproducing original pure or replicated
population or taking hatchery-
propagated fish and releasing them into
arenovated stream. In 1987, we
proposed that Gila trout be reclassified
from endangered to threatened with a
special rule to allow sport fishing (52 FR
37424). At that time, Gila trout
populations were deemed sufficiently
secure to meet criteria for
reclassification to threatened as
identified in the Plan (52 FR 37424).
However, the proposed rule to downlist
Gila trout was withdrawn in 1991
(September 12, 1991, 56 FR 46400)
because:

1. Severe flooding in 1988 reduced
the Gila trout populations in McKnight
Creek by about 80 percent;

2. Wild fires in 1989 eliminated Gila
trout from Main Diamond Creek and all
of the South Diamond drainage except
Burnt Canyon, a small headwater
stream,;

3. Propagation activities at hatcheries
had not proceeded as planned and fish
were not available to replenish wild
stocks; and

4. Brown trout, a predator, was
present in Iron Creek, which at the time
was thought to harbor one of the
original pure populations of Gila trout.

The Gila Trout Recovery Plan was
revised in 1993 to incorporate new
information about ecology of the species
and recovery methods. Criteria for
downlisting remained essentially the
same as in the 1984 revision but were
more specific. The 1993 plan specified
that downlisting would be considered
“when all known indigenous lineages
are replicated in the wild” and when
Gila trout were “established in a
sufficient number of drainages such that
no natural or human-caused event may
eliminate a lineage.” The recovery plan
was revised again in 2003 (Service
2003). The criteria for downlisting in
the 2003 Recovery Plan include the
following: (1) The four known non-
hybridized indigenous lineages are
protected and replicated in the wild in
at least 85 km (53 mi) of streams; (2)
each known non-hybridized lineage is
replicated in a stream geographically
separate from its remnant population
such that no natural or human-caused
event may eliminate a lineage; and (3)
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an Emergency Evacuation Procedures
Plan for Gila Trout (Emergency Plan) to
address wildfire impacts and discovery
of non-native salmonid invasion in Gila
trout streams has been developed and
implemented.

Today three of the four original pure
populations (Main Diamond, South
Diamond, and Spruce Creeks) are
replicated at least once. The Service
believes the three replicated
populations are secure and the viability
of the Gila trout is sufficiently protected
through these three populations. The
species is no longer in danger of
extinction. Whiskey Creek, the fourth
pure population, is not replicated. The
Service believes that a small population
of Gila trout remains in Whiskey Creek
and that it may be possible to replicate
the Whiskey Creek population in the
future. Work will continue to conserve
the Whiskey Creek lineage, if possible.
Whiskey Creek is considered a harsh
environment, and the Gila trout
population there has been in a tenuous
situation. A broodstock management
plan and an Emergency Plan have been

completed (Kincaid and Reisenbichler
2002; Service 2004). Recovery actions
have included chemically treating
streams within the historic range of the
species to remove non-native fish
species, removing non-native trout by
electrofishing, and constructing
physical barriers to prevent movement
of non-natives into renovated reaches
(Service 2003).

Surveys of the 12 existing populations
indicate that the recovery efforts to
remove non-native fish and prevent
their return to the renovated areas have
been successful (Service 2003).
Replicated populations in New Mexico
are successfully reproducing, indicating
that suitable spawning and rearing
habitats are available. Replicated
populations in Arizona exist in
Raspberry and Dude Creeks. Young of
the year were planted in Raspberry
Creek in Arizona in 2000. In 2004, Gila
trout in Raspberry Creek were found in
mixed size classes, indicating that the
fish spawned and successfully
recruited. Although some fish were
removed from Raspberry Creek due to

the threat of wildfire, some of these fish
were restocked in November 2004 into
the uppermost portions of Raspberry
Creek, which survived the impacts
caused by the fire and which still
support Gila trout. The status of the
population at Raspberry Creek will be
reassessed in 2005. Factors limiting
reproduction in Dude Creek in Arizona
are not known.

Overall, there has been an increase in
the total wild population of Gila trout.
In 1992, the wild populations of Gila
trout were estimated to be less than
10,000 fish greater than age 1. In 2001,
the population in New Mexico was
estimated to be 37,000 fish (Brown et al.
2001). As noted above, Gila trout were
more recently replicated in Arizona; as
such, we do not have estimated
numbers of fish at this time. The stream
renovation and transplantation efforts
have been accomplished jointly by the
Service, Forest Service, NMDGF, AGFD,
and New Mexico State University.
Original pure populations and their
replicates are summarized in Table 1.

TABLE 1.—SUMMARY AND STATUS OF STREAMS INHABITED BY GILA TROUT AS OF JANUARY 2001 (ORIGINAL PURE
POPULATION (i.e., RELICT) LINEAGES IN BOLD)

km (mi) of
State County Stream name Drainage stream Origin
inhabited

NM ... Sierra ..oooveeeveiens Main Diamond Creek ....... East Fork Gila River ........... 6.1 (3.8) Relict Lineage Eliminated in 1989,
re-established in 1994.

NM ... Grant ...c.ccoeeeieiene McKnight Creek .................. Mimbres River .................... 8.5 (5.3) Replicate of Main Diamond, est.
1970.

NM ... Grant ...c.ccoeeeieiene Black Canyon ........cccceeeeee. East Fork Gila River ........... 18.2 (11.3) | Replicate of Main Diamond, est.
1998.

NM ... Catron .....ccceeeeeene Lower Little Creek .............. West Fork Gila River .......... 6.0 (3.7) Replicate of Main Diamond, est.
2000.

NM ... Catron .....ccceeeeeene Upper White Creek ............ West Fork Gila River .......... 8.8 (5.5) Replicate of Main Diamond, est.
2000.

NM ... Sierra ..oocveeeneiens South Diamond Creek? .... | East Fork Gila River ........... 6.7 (4.2) Relict Lineage Eliminated in 1995,
re-established in 1997.

NM ... Catron (Grant) ....... Mogollon Creek2 ................. Gila River .....cccoeevvneeiene. 28.8 (17.9) | Replicate of South Diamond Creek,
est. 1987.

NM ... Catron .....ccceeeeeene Spruce Creek .................... San Francisco River ........... 3.7 (2.3) Relict Lineage

NM ....... Big Dry Creek .. San Francisco River .... 1.9 (1.2) Replicate of Spruce Creek, est. 1985.

AZ ... Dude Creek ......... Verde River ............... 3.2 (2.0) Replicate of Spruce Creek, est. 1999.

AZ ... Raspberry Creek ................ Blue River ......ccccceeeveeennnnn. 6.0 (3.7) Replicate of Spruce Creek, est. 2000.

NM ... Catron .....ccceeeeeene Whiskey Creek ................. West Fork Gila River .......... 2.6 (1.6) Relict Lineage

1South Diamond Creek includes Burnt Canyon.
2Mogollon Creek includes Trail Canyon, Woodrow Canyon, Corral Canyon, and South Fork Mogollon Creek. Portions of the drainage are in

Grant County, New Mexico.

Three of the four original pure
population lineages are currently
protected and replicated in 100 km (62
mi) of stream, each replicate is
geographically separate from its original
pure population, and an Emergency
Plan has been developed and
implemented. The Emergency Plan
addresses wildfire-related impacts and
discovery of non-native salmonid
invasions (Service 2004). In 2002, the

Emergency Plan (Service 2004) was
implemented during the Cub Fire to
evacuate fish from Whiskey Creek
(Brooks 2002), and in 2003 the plan was
implemented during the Dry Lakes Fire
to remove fish from Mogollon Creek (J.
Brooks, U.S. Fish and Wildlife Service,
in litt. 2003b).

Summary of Factors Affecting the
Species

Section 4 of the Act and regulations
issued to implement the listing
provisions of the Act (50 CFR Part 424)
set forth the procedures for listing,
reclassifying, and delisting species.
Species may be listed as threatened or
endangered if one or more of the five
factors described in section 4(a)(1) of the
Act threaten the continued existence of
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the species. A species may be
reclassified, according to 50 CFR
424.11(c), if the best scientific and
commercial data available substantiate
that the species’ status at which it is
listed is no longer correct. This analysis
must be based upon the five categories
of threats specified in section 4(a)(1).

For species that are already listed as
threatened or endangered, this analysis
of threats is primarily an evaluation of
the threats that could potentially affect
the species in the foreseeable future
following the delisting or downlisting
and the removal or reduction of the
Act’s protections. Our evaluation of the
future threats to the Gila trout that
would occur after reduction of the
protections of the Act is partially based
on the protection provided by the Gila
and Aldo Leopold Wilderness areas, the
Emergency Plan, the broodstock
management plan, and limitations on
take that would be determined by the
States in collaboration with us.

After a thorough review of all
available information and an evaluation
of the five factors specified in section
4(a)(1) of the Act, we are proposing to
reclassify the Gila trout as threatened,
with a special rule allowing for
recreational fishing, due to partial
recovery. Discussion of the five listing
factors and their application to recovery
of the Gila trout are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of its Habitat or Range

In the past, Gila trout populations
were threatened by habitat degradation
and watershed disturbances (52 FR
37424). These factors compounded the
threats posed by non-native salmonids
(see Factors C and E below for
discussions on non-native salmonids).
We discuss habitat degradation from
livestock grazing, timber harvest, and
wildfires below.

Livestock Grazing

Intensive livestock grazing has been
shown to increase soil compaction,
decrease infiltration rates, increase
runoff, change vegetative species
composition, decrease riparian
vegetation, increase stream
sedimentation, increase stream water
temperature, decrease fish populations,
and change channel form (Meehan and
Platts 1978; Kaufman and Kruger 1984;
Schulz and Leininger 1990; Platts 1991;
Fleischner 1994; Ohmart 1996).
Although direct impacts to the riparian
zone and stream can be the most
obvious sign of intensive livestock
grazing, upland watershed condition is
also important because changes in soil
compaction, percent cover, and

vegetative type influence the timing and
amount of water delivered to stream
channels (Platts 1991). Increased soil
compaction, decreased vegetative cover,
and a decrease in grasslands lead to
faster delivery of water to stream
channels, increased peak flows, and
lower summer base flow (Platts 1991;
Ohmart 1996; Belsky and Blumenthal
1997). As a consequence, streams are
more likely to experience flood events
during monsoons (water runs off
quickly instead of soaking into the
ground) that negatively affect the
riparian and aquatic habitats and are
more likely to become intermittent or
dry in September and October
(groundwater recharge is less when
water runs off quickly) (Platts 1991;
Ohmart 1996).

Improper livestock grazing practices
degrade riparian and aquatic habitats,
likely resulting in decreased production
of trout (Platts 1991). Livestock affect
riparian vegetation directly by eating
grasses, shrubs, and trees, by trampling
the vegetation, and by compacting the
soil. Riparian vegetation benefits
streams and trout by providing
insulation (cooler summer water
temperatures, warmer winter water
temperatures), by filtering sediments so
that they do not enter the stream
(sediment clogs spawning gravel and
reduces the survival of salmonid eggs),
by providing a source of nutrients to the
stream from leaf litter (increases stream
productivity), and by providing root
wads, large woody debris, and small
woody debris to the stream (provides
cover for the fish) (Kauffman and
Krueger 1984; Platts 1991; Ohmart
1996). Poor livestock grazing practices
can increase sedimentation through
trampling of the steam banks (loss of
vegetative cover), by removal of riparian
vegetation (filters sediment), and
through soil compaction (decreases
infiltration rates, increases runoff,
causes increased erosion). Sediment is
detrimental to trout because it decreases
the survival of their eggs (Bjornn and
Reiser 1991), and because of its negative
impact on aquatic invertebrates, a food
source for trout (Wiederholm 1984).

In the late 1800s and early 1900s,
livestock grazing was uncontrolled and
unmanaged over many of the
watersheds that contain Gila trout, and
much of the landscape was denuded of
vegetation (Rixon 1905; Duce 1918;
Leopold 1921; Leopold 1924; Ohmart
1996). Livestock grazing is more
carefully managed now, which has
resulted in less impact to streams
occupied by Gila trout. Improved
grazing management practices (e.g.,
fencing) have reduced livestock access
to streams. Six of the 12 streams

currently occupied by Gila trout are
within Forest Service grazing
allotments. However, as described
below, on creeks occupied by Gila trout,
grazing has either been suspended or
cattle are typically excluded.

Mogollon Creek is within the Rain
Creek/74 Mountain Allotment. This
allotment receives only winter use, and
much of the riparian habitat is
inaccessible to livestock. Riparian
vegetation along Mogollon Creek is in
good condition (A. Telles, U.S. Forest
Service, Gila National Forest, in litt.
2003c). Main Diamond Creek and the
adjacent riparian zone, located in the
South Fork Allotment, are excluded
from grazing. The Forest Service is
implementing a fencing project along
Turkey Run Creek to prevent livestock
trespass into Main Diamond Creek (A.
Telles, U.S. Forest Service, Gila
National Forest, in litt. 2003c).

South Diamond Creek and Black
Canyon are within the Diamond Bar
Allotment, where grazing was
suspended in 1996. This has resulted in
marked improvements in the condition
of riparian and aquatic habitat in these
areas (A. Telles, U.S. Forest Service,
Gila National Forest, in litt. 2003c).

In Arizona on the Apache-Sitgreaves
National Forest, Raspberry Creek, which
is located in the Blue Range Primitive
Area, includes two grazing allotments,
Strayhorse and Raspberry. The
Strayhouse Allotment includes about 75
percent of the watershed above the fish
barrier. The allotment was evaluated in
July 1998, and determined to be in
“Proper Functioning Condition” (D.
Bills, U.S. Fish and Wildlife Service, in
litt. 2003d). It has a well-developed
riparian plant community and no
adverse impacts from ongoing livestock
grazing (Service 2000). Evaluation of the
Raspberry Allotment occurred twice in
1998 and concluded that the allotment
was “Functional—At Risk” and in a
“Downward” trend (Service 2000). The
report noted an incised channel (eroded
downward), and concluded that upland
watershed conditions were contributing
to the riparian degradation. Significant
changes were made to the Raspberry
Allotment in 2000 (Service 2000).
Specifically, the Forest Service required
a reduction in livestock numbers to 46
cattle from November 1 to June 14 (or
removal of cattle prior to June 14 if
utilization standards are reached). Prior
to this, 225 cattle were permitted on the
Allotment yearlong and 160 cattle were
permitted from January 1 to May 15.

Dude Creek, on the Tonto National
Forest, is within the East Verde Pasture
of the Cross V Allotment. Current
management techniques are designed to
protect the stream banks and riparian
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vegetation, thereby reducing
sedimentation and increasing river
insulation (and thereby maintaining
cooler summer and warmer winter
water temperatures).

Timber Harvest

Logging activities in the early to mid
1900s likely caused major changes in
watershed characteristics and stream
morphology (Chamberlin et al. 1991).
Rixon (1905) reported the occurrence of
small timber mills in numerous canyons
of the upper Gila River drainage. Early
logging efforts were concentrated along
canyon bottoms, often with perennial
streams. Tree removal along perennial
streams within the historical range of
Gila trout likely altered water
temperature regimes, sediment loading,
bank stability, and availability of large
woody debris (Chamberlin et al. 1991).
Nine of 10 populations in New Mexico
exist in the Aldo Leopold Wilderness or
Gila Wilderness. Of the two populations
in Arizona, Raspberry Creek occurs in
the Blue Range Primitive Area. Timber
harvest is not allowed in wilderness or
primitive areas. There are no plans for
timber harvest near the other streams
that have Gila trout (A. Telles, U.S.
Forest Service, Gila National Forest, in
litt. 2003c¢). If timber harvest were to be
proposed in the future, in the two areas
located outside of a wilderness or
primitive area, the Forest Service would
need to consider the effects of the
proposed action under section 7 of the
Act.

Fire

High-severity wildfires, and
subsequent floods and ash flows, caused
the extirpation of seven populations of
Gila trout since 1989: Main Diamond
(1989), South Diamond (1995), Burnt
Canyon (1995), Trail Canyon (1996),
Woodrow Canyon (1996), Sacaton Creek
(1996), Upper Little Creek (2003) (Propst
et al. 1992; Brown et al. 2001; J. Brooks,
Service, pers. comm. 2003). Lesser
impacts were experienced in 2002 when
ash flows following the Cub Fire
affected the lower reach of Whiskey
Creek. However, lower Whiskey Creek is
frequently intermittent and typically
contains few fish (Brooks 2002). Upper
Whiskey Creek, where the majority of
the fish occur, was not affected by the
Cub Fire. The Cub Fire also impacted
the upper West Fork Gila and may have
eliminated non-native trout from the
watershed upstream of Turkey Feather
Creek (Brooks 2002). In 2003, fire
retardant was dropped on Black
Canyon, affecting approximately 200 m
(218 yards) of stream (J. Monzingo, U.S.
Forest Service, Gila National Forest, in
litt. 2003e). Although some Gila trout

were killed, the number of mortalities is
unknown (J. Monzingo, U.S. Forest
Service, Gila National Forest, in litt.
2003e) because dead fish were carried
by the current out of the area by the
time fire crews arrived. However, a
week after the retardant drop, live Gila
trout were observed about 400 m (438
yards) below the drop site (J. Monzingo,
U.S. Forest Service, Gila National
Forest, in litt. 2003e).

Severe wildfires capable of extirpating
or decimating fish populations are a
relatively recent phenomenon, and
result from the cumulative effects of
historical or overly intensive grazing
(can result in the removal of fine fuels
needed to carry fire) and fire
suppression (Madany and West 1983;
Savage and Swetnam 1990; Swetnam
1990; Touchan et al. 1995; Swetnam
and Baisan 1996; Belsky and
Blumenthal 1997; Gresswell 1999), as
well as the failure to use good forestry
management practices to reduce fuel
loads. Historic wildfires were primarily
cool-burning understory fires with
return intervals of 3—7 years in
ponderosa pine (Swetnam and Dieterich
1985). Cooper (1960) concluded that
prior to the 1950s, crown fires were
extremely rare or nonexistent in the
region. In 2003, over 200,000 acres
burned in the Gila NF (S. Gonzales, U.S.
Fish and Wildlife Service, in litt. 2004).
The watersheds of Little Creek, Black
Canyon, White Creek, and Mogollon
Creek were affected. Because Gila trout
are found primarily in isolated, small
streams, avoidance of ash flows is
impossible and opportunities for natural
recolonization usually do not exist
(Brown et al. 2001). Persistence of Gila
trout in streams affected by fire and
subsequent ash flows is problematic. In
some instances, evacuation of Gila trout
from streams in watersheds that have
burned is necessary (Service 2004).

Effects of fire may be direct and
immediate or indirect and sustained
over time (Gresswell 1999). The cause of
direct fire-related fish mortalities has
not been clearly established (Gresswell
1999). Fatalities are most likely during
intense fires in small, headwater
streams with low flows (less insulation
and less water for dilution). In these
situations, water temperatures can
become elevated or changes in pH may
cause immediate death (Cushing and
Olson 1963). Spencer and Hauer (1991)
documented 40-fold increases in
ammonium concentrations during an
intense fire in Montana. Ammonia is
very toxic to fish (Wetzel 1975). The
inadvertent dropping of fire retardant in
streams is another source of direct
mortality during fires (J. Monzingo, U.S.

Forest Service, Gila National Forest, in
litt. 2003e).

Indirect effects of fire include ash and
debris flows, increases in water
temperature, increased nutrient inputs,
and sedimentation (Swanston 1991;
Bozek and Young 1994; Gresswell
1999). Ash and debris flows can cause
mortality months after fires occur when
barren soils are eroded during
monsoonal rain storms (Bozek and
Young 1994; Brown et al. 2001). Fish
suffocate when their gills are coated
with fine particulate matter, they can be
physically injured by rocks and debris,
or they can be displaced downstream
below impassable barriers into habitat
occupied by non-native trout. Ash and
debris flows or severe flash flooding can
also decimate aquatic invertebrate
populations that the fish depend on for
food (Molles 1985; Rinne 1996; Lytle
2000). In larger streams, refugia are
typically available where fish can
withstand the short-term adverse
conditions; small headwater streams are
usually more confined, concentrating
the force of water and debris (Pearsons
et al. 1992; Brown et al. 2001).

Increases in water temperature occur
when the riparian canopy is eliminated
by fire and the stream is directly
exposed to the sun. After fires in
Yellowstone National Park, Minshall et
al. (1997) reported that maximum water
temperatures were significantly higher
in headwater streams affected by fire
than temperatures in reference
(unburned) streams; these maximum
temperatures often exceeded tolerance
levels of salmonids. Warm water is
stressful for salmonids and can lead to
increases in disease and lowered
reproductive potential (Bjornn and
Reiser 1991). Salmonids need clean,
loose gravel for spawning sites (Bjornn
and Reiser 1991). Ash and fine
particulate matter created by fire can fill
the interstitial spaces between gravel
particles and eliminate spawning
habitat or, depending on the timing,
suffocate eggs that are in the gravel.
Increases in water temperature and
sedimentation can also impact aquatic
invertebrates, changing species
composition and reducing population
numbers (Minshall 1984; Wiederholm
1984; Roy et al. 2003), consequently
affecting the food supply of trout.

As discussed above, in the “Timber”
and “Grazing” sections, we have
determined that the threats to Gila trout
habitat from grazing and timber harvest
have been greatly reduced over time. It
is expected that the livestock
management practices (e.g., exclusion
from riparian zones, reduction in
numbers, suspension of grazing in some
allotments) that have been implemented
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will remain in place (A. Telles, U.S.
Forest Service, Gila National Forest, in
litt. 2003c). Additionally, the Forest
Service will continue to consider the
effects of grazing on Gila trout under
section 7 of the Act. Presently, 9 of the
10 streams that contain Gila trout occur
in the Aldo Leopold Wilderness Area or
the Gila Wilderness within the Gila
National Forest, New Mexico. Timber
harvest, roads, and mechanized vehicles
are not allowed in wilderness areas,
providing further protection to the
habitat of Gila trout. Dispersed
recreation does occur in wilderness
areas but because of the inaccessibility
of most of the streams (not near roads,
hiking or backpacking is required),
dispersed recreation has very little
impact on the habitat. By practice, the
NMDGF does not stock non-native trout
within wilderness areas or above any
barrier that protects a population of Gila
trout. The NMDGF has not stocked non-
native fish in wilderness areas for over
20 years (Mike Sloan, NMDGF, pers.
comm. 2004).

High-severity forest fires remain a
threat to isolated populations because
natural repopulation is not possible.
However, populations have been
reestablished after forest fires (Main
Diamond and South Diamond Creeks),
there is an Emergency Plan (Service
2004) that outlines procedures to be
taken in case of a high-severity forest
fire, and most populations are
sufficiently disjunct (e.g., separated by
mountain ridges), thereby ensuring that
one fire would not affect all populations
simultaneously. Additionally, as
discussed in this rule, fires have
occurred in recent times in many areas
occupied by Gila trout. Thus, the risk of
fire in these areas, especially one that
would affect all populations, is reduced
due to an overall reduction in fuel
loads. Populations may still be
extirpated because of forest fires, but
through management activities (rescue
of fish, reestablishment of populations,
hatchery management) populations can
be, and have been, reestablished
successfully once the habitat recovers.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

All stream reaches that contain Gila
trout have been closed to sport fishing
since the fish was listed in 1967. While
some illegal fishing may take place, we
believe that the amount of take is small.
These are remote high-elevation streams
located away from roads and difficult to
access. NMDGF visits the recovery
streams on an annual basis and has
found limited evidence of illegal fishing
activity (e.g., fishing tackle has been

found on a few occasions). Also,
because NMDGF makes periodic visits
to these streams, we believe their
possible presence at unpredictable times
serves as a deterrent to illegal angling
activities.

The special rule (see “Description of
Proposed Special Rule” section below)
being proposed with this reclassification
would enable NMDGF and the AGFD to
promulgate special regulations allowing
recreational fishing of Gila trout in
specified waters, not including the four
relict populations identified in Table 1
above. Any changes to the recreational
fishing regulations will be made by the
States with in collaboration with the
Service. Management as a recreational
species will be conducted similar to
Apache trout, with angling in both
recovery and enhancement waters.
Enhancement waters are those managed
solely for recreational purposes.
Recreational management for Gila trout
will be consistent with the goals of the
recovery plan for the species (Service
2003). It is anticipated that
implementation of the special rule will
benefit the Gila trout by providing a
means whereby excess Gila trout may be
placed in waters that can provide a
recreational benefit, thereby avoiding
potential overcrowding in the
designated recovery streams.
Additionally, the special rule
contributes to the conservation of the
Gila trout through: (1) Eligibility for
Federal sport fishing funds, (2) increase
in the number of wild populations, (3)
enhanced ability to monitor populations
(e.g., creel censuses) for use in future
management strategies, and (4) creation
of goodwill and support in the local
community. Each of these topics is
discussed in detail in the “Description
of Proposed Special Rule” section
below.

A few Gila trout are removed from the
wild for propagation, and some are
taken for scientific or educational
proposes, but the take is small and
controlled through Federal and State
permitting. Federal and State permitting
will continue. Because of the
remoteness of current and proposed
recovery streams, the special regulations
that will be imposed on angling, and the
small amount of Gila trout collected for
scientific and educational purposes, we
determine that overutilization for
recreational, scientific, or educational
purposes is not a threat to Gila trout.

C. Disease or Predation

The carrier of bacterial kidney disease
(BKD) is known to occur in trout in the
upper West Fork drainage. The carrier,
a bacterium (Renibacterium
salmoninarum), occurs in very low

amounts in brown trout populations in
the upper West Fork Gila River drainage
and in the Whiskey Creek population of
Gila trout. The bacterium was also
detected in rainbow x Gila trout hybrid
populations in Iron, McKenna, and
White Creeks. Although the carrier
bacterium is present, there were no
signs of BKD in any Gila trout
populations (Service 2003). Trout
populations in the Mogollon Creek
drainage, McKnight Creek, Sheep Corral
Canyon, and Spruce Creek all tested
negative for BKD.

Whirling disease (WD) was first
detected in Pennsylvania, in 1956, and
was transmitted here from fish brought
from Europe (Thompson et al. 1995).
Myxobolus cerebralis is a parasite that
penetrates through the skin or digestive
tract of young fish and migrates to the
spinal cartilage, where it multiplies very
rapidly, putting pressure on the organ of
equilibrium. This causes the fish to
swim erratically (whirl) and have
difficulty feeding and avoiding
predators. In severe infections, the
disease can cause high rates of mortality
in young-of-the-year fish. Water
temperature, fish species and age, and
dose of exposure are critical factors
influencing whether infection will occur
and its severity (Hedrick et al. 1999).
Fish that survive until the cartilage
hardens to bone can live a normal life
span, but have skeletal deformities.
Once a fish reaches 3 to 4 inches in
length, cartilage forms into bone and the
fish is no longer susceptible to effects
from whirling disease. Fish can
reproduce without passing the parasite
to their offspring; however, when an
infected fish dies, many thousands to
millions of the parasite spores are
released to the water. The spores can
withstand freezing, desiccation, passage
through the gut of mallard ducks, and
can survive in a stream for many years
(El-Matbouli and Hoffmann 1991).
Eventually, the spore is ingested by its
alternate host, the common aquatic
worm, Tubifex tubifex. After about 3.5
months in the gut of the worms, the
spores transform into a Triactinomyon
(TAM). The TAMs leave the worm and
attach to the fish or they are ingested
when the fish eats the worm. The spores
are easily transported by animals, birds,
and humans.

Salmonids native to the United States
did not evolve with WD. Consequently,
most native species have little or no
natural resistance. Colorado River
cutthroat trout and rainbow trout are
very susceptible to the disease, with 85
percent mortality within 4 months of
exposure to ambient levels of infectivity
in the Colorado River (Thompson et al.
1999). Brown trout, native to Europe,
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evolved with M. cerebralis, become
infected but rarely suffer clinical
disease. At the study site on the
Colorado River, brown trout thrive, but
there has been little survival beyond 1
year of age of rainbow trout since 1992
(Thompson et al. 1999). Gila trout are
also vulnerable to WD (D. Shroufe,
Arizona Game and Fish Department, in
litt. 2003a).

There have been no documented cases
of WD in the Gila River drainage in New
Mexico or Arizona. Wild and hatchery
populations of Gila trout tested have
been negative for WD (Service 2003).
Although WD is a potential threat to
Gila trout, high infection rates would
probably only occur where water
temperatures are relatively warm and
where T. tubifex is abundant. T. tubifex
is the secondary host for the parasite;
when T. tubifex numbers are low, the
number of TAMs produced will be low,
and consequently, the infection rate of
Gila trout will be low. T. tubifex is an
ubiquitous aquatic oligochaete (worm);
however, it is most abundant in
degraded aquatic habitats, particularly
in areas with high sedimentation, warm
water temperatures, and low dissolved
oxygen. In clear coldwater streams
(typical Gila trout habitat) it is present
but seldom abundant. Infection rate is
low at temperatures less than 10°C
(50°F) (Thompson et al. 1999).

We determine that BKD is not a threat
to the 4 original pure populations or the
10 replicated populations because of its
limited distribution, low occurrence
within the trout populations, and lack of
any clinical evidence of the disease in
Gila trout. Likewise, we determine that
WD is not a threat to Gila trout because
they are located in high-elevation
headwater streams that typically have
cold water and low levels of
sedimentation, which limit T. tubifex
populations and infection rates from
TAMs. Although Gila trout may be
susceptible to infection, there has not
been a documented occurrence of WD in
a wild Gila trout population. Mora
National Fish Hatchery and Technology
Center, where Gila trout have been held,
has tested negative for WD. In addition,
NMDGF and AGFD are educating the
public about how to prevent the spread
of WD (e.g., through educational
brochures and information provided
with fishing regulations).

Predation of Gila trout by brown trout
has been a serious problem, and
continues to be a problem for fish below
stream barriers. Brown trout, a non-
native salmonid, preys on Gila trout and
is able to severely depress Gila trout
populations. Predation threats have
been addressed by chemically removing
all non-native fish and reintroducing

only native species. The specific
locations and timing of the potential use
of chemicals in any future stream
restoration projects would be made by
the States in coordination with the
Recovery Team. Additionally, the Gila
Trout Recovery Plan provides a list of
potential stream reaches that may be
used for recovery purposes. Physical
stream barriers, either natural waterfalls
or constructed waterfalls (e.g., either
composite concrete/rock or basket-type
gabion) built by cooperating agencies,
prevent brown trout from moving
upstream and preying on Gila trout.
Barrier failure is generally not
considered a threat to existing Gila trout
populations in New Mexico because
most existing barriers are natural
waterfalls. However, human-made
barriers exist on lower Little Creek,
McKnight Creek, and Black Canyon.
Failure of human-made barriers would
most likely result from catastrophic
flooding and include scouring around
barriers, undercutting, or complete
removal. Brown trout and other non-
native species downstream from these
barriers remain a threat.

The threat of predation by brown
trout has been reduced by eliminating
brown trout from streams with Gila
trout populations, and by creating
barriers that prevent the upstream
dispersal of brown trout into areas
occupied by Gila trout. Field monitoring
by the Service, Forest Service, AGFD,
and the NMDGF of Gila trout provides
a means to detect the introduction of
brown trout into a Gila trout population,
and, once detected the non-natives are
removed (Service 2004). Each
population is monitored at least once
every 3 years. Monitoring may occur
more, often depending upon the
situation, such as additional surveys
due to the occurrence of wildfire.
Annual monitoring using electrofishing
is not undertaken due to potential
sampling impacts from electrofishing.
The Emergency Plan provides further
information on the procedures for
detecting and addressing the threat of
non-natives (Service 2004).

D. The Inadequacy of Existing
Regulatory Mechanisms

Before the Gila trout was federally
listed as endangered (1967), the species
had no legal protection. Upon being
listed under the Act, the Gila trout
immediately benefited from a Federal
regulatory framework that provided
protection and enhancement of the
populations in three ways. First, take
was prohibited. Take is defined under
the Act to include killing, harassing,
harming, capturing, or collecting
individuals or attempting to do any of

these things. Habitat destruction or
degradation is also prohibited if such
activities harm individuals of the
species. Second, section 7 of the Act
requires that Federal agencies consult
with the Service to ensure that their
actions will not likely jeopardize the
continued existence of the species.
Third, once a species is listed, the
Service is required to complete a
recovery plan and make timely
revisions, if needed. Thus, listing the
species provided recognition,
protection, and prohibitions against
certain practices (such as take),
facilitated habitat protection, and
stimulated recovery actions.

Subsequent to the Federal listing
action, the States of New Mexico and
Arizona officially recognized the
declining status of the species. Arizona
designated the Gila trout as an
endangered species in 1988, which
includes species that are known or
suspected to have been extirpated from
Arizona but that still exist elsewhere.
New Mexico designated the Gila trout as
an endangered species (Group 1) on
January 24, 1975 (NM State Game
Commission Regulation No. 663) under
authority of the Wildlife Conservation
Act. Group 1 species are those whose
prospects of survival or recruitment in
New Mexico are in jeopardy. The
designation provides the protection of
the New Mexico Wildlife Conservation
Act (Sections 17—-2-37 through 17-2-18
NMSA 1978) and prohibits taking of
such species except under a scientific
collecting permit. New Mexico also has
a limited ability to protect the species’
habitat through the Habitat Protection
Act (Sections 17-3-1 through 17-3-11)
through water pollution legislation, and
tangentially through a provision that
makes it illegal to dewater areas used by
game fish (Section 17-1-14). Take of
Gila trout in Arizona is prohibited
through State statute (Arizona Revised
Statute Title 17) and Commission Order
(Commission Order 40). We do not
expect any changes in the current State
protections provided to the Gila trout as
a result of this rule. However, if our
proposed special rule is finalized, the
States of Arizona and New Mexico will
likely be adopting regulations to allow
for recreational fishing as described in
the “Description of the Proposed
Special Rule” section below.

We determine that because of the
protection that would be provided from
Federal listing as a threatened species,
along with this proposed special rule,
State regulatory protection, and habitat
protection provided by the National
Forests, there are adequate regulatory
mechanisms to protect and enhance Gila
trout populations and their habitat.
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Many of these protective regulations,
conservation measures, and recovery
actions have substantially improved the
status of the Gila trout.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

When the Gila trout was listed as
endangered, the most important reason
for the species’ decline was
hybridization and competition with
and/or predation by non-native
salmonids (52 FR 37424). Uncontrolled
angling depleted some populations of
Gila trout, which in turn encouraged
stocking of hatchery-raised, non-native
species (Miller 1950; Propst 1994). Due
to declining native fish populations, the
NMDGEF propagated and stocked Gila
trout, rainbow trout, cutthroat trout, and
brown trout during the early 1900s to
improve angler success. Gila trout were
propagated from 1923 to 1935, at the
Jenks Cabin Hatchery in the Gila
Wilderness, but the program was
abandoned because of the hatchery’s
poor accessibility and low productivity
(Service 1984). After early stocking
programs were discontinued, the non-
native trout species persisted and
seriously threatened the genetic purity
and survival of the few remaining
populations of Gila trout. Recent efforts
to recover the species have included
eliminating non-native salmonids from
the species historic habitat through
piscicide (fish-killing), mechanical
removal, and construction of waterfall
barriers to prevent their reinvasion.
Currently, 12 viable populations of Gila
trout exist in the absence of non-native
salmonids.

We have determined that the threats
posed by non-native fish are reduced
because non-native trout are not present
in the streams with original pure or
replicated populations of Gila trout.
Barriers are present to prevent non-
native trout from dispersing into areas
occupied by pure Gila trout
populations. Drought, wildfire, and
floods remain as threats. However,
conditions are monitored and fish can
be rescued from streams threatened by
drying, fires, floods, or barrier failure, if
necessary (Service 2004). As explained
in the Emergency Plan, these remote
areas may be accessed through
helicopter or use of horses and mules,
depending upon the urgency of the
situation. Flooding that occurs in an
undisturbed watershed is not
considered a threat to Gila trout.
However, flooding that occurs after a
severe fire is a threat. Service personnel
monitor fires and the potential for
flooding, and rescue fish from streams
that are in danger of flash floods
(Service 2004). Rescued fish may be

used in broodstock development, may
be introduced into other suitable
streams, or they can be placed back into
their stream of origin once the habitat
conditions are suitable. However, it may
take many years for the habitat to
recover to the point that it is suitable for
trout again.

Summary

We believe that reclassifying the Gila
trout from endangered to threatened
status with a special rule is consistent
with the Act, and that the special rule
will further the conservation and
recovery of this species. See the
“Description of the Proposed Special
Rule” section below for an explanation
of the conservation benefits of the
proposed special rule. Threatened status
is appropriate because the number of
populations has increased from 4 to 12
since recovery efforts began and the
threats affecting the species have been
reduced or eliminated. Additionally, as
noted above, the wild populations of
Gila trout were estimated to be fewer
than 10,000 fish greater than age 1 in
1992. In 2001, almost 10 years later, the
population in New Mexico had
increased significantly and was
estimated to be 37,000 fish (Brown et al.
2001). Three of the four original pure
population lines are protected and
replicated in 100 km (62 mi) of stream,
each replicate is geographically separate
from its remnant population, and an
Emergency Plan was developed and has
been implemented in 2002 and 2003
(Service 2004), and will continue to be
implemented as necessary. A copy of
the Emergency Plan is available by
contacting the New Mexico Fishery
Resources Office (see ADDRESSES
section). We have determined that the
Gila trout is no longer in danger of
extinction throughout all or a significant
portion of its range and therefore no
longer meets the definition of
endangered.

Threatened status is appropriate for
the Gila trout because although the
major threats have been reduced by
recovery efforts and its status has
improved, threats to the species still
exist. Non-native salmonids, which
were the major threat to the species, are
not in the streams that currently support
Gila trout. We will continue to work
with the States to manage non-native
salmonids. Current State and Federal
regulations prohibit the take of Gila
trout and few Gila trout are taken for
scientific or educational purposes, in
accordance with State and Federal
permits under section 10(a)(1)(A) of the
Act. State and Federal regulations
governing take will continue after
downlisting because the special rule

will prohibit take, except for take
related to recreational fishing activities
in accordance with State law. Threats
due to natural disasters remain, but are
mitigated by the Emergency Plan that
addresses wildfire- and drought-related
impacts and discovery of non-native
salmonid invasions (Service 2004) (see
“Recovery Plans and
Accomplishments” section for a
discussion of past successes). Therefore,
we believe that given continued careful
management, reclassification to a
threatened status is appropriate.

Description of the Proposed Special
Rule

Through a special rule that amends
our regulations at 50 CFR 17.44, we are
proposing that some forms of
recreational fishing be exempted from
the prohibitions against take of Gila
trout. Under current regulations
regarding endangered species, angling
for Gila trout is not allowed. Our
proposed special rule replaces the Act’s
general prohibitions against take of Gila
trout. Those prohibitions (under section
9 of the Act) make it illegal to import,
export, take, possess, deliver, receive,
carry, transport, ship in interstate
commerce, or sell such species. The
term take, defined in section 3 of the
Act, means to harass, harm, pursue,
hunt, shoot, wound, kill, trap, capture,
or collect, or to attempt to engage in any
such conduct. However, section 4(d) of
the Act provides that we may issue a
special rule when a species is listed as
threatened. In that case, the general
prohibitions in 50 CFR 17.31 for
threatened species do not apply to that
species, and the special rule contains all
the prohibitions and exceptions that do
apply. Typically, such special rules
incorporate all the prohibitions
contained in 50 CFR 17.31, with
additional exceptions for certain forms
of take that we have determined are not
necessary to prohibit.

In 1978, we finalized regulations
applying most of the take prohibition
provisions to threatened wildlife (50
CFR 17.31). These procedures were
established on April 28, 1978 (43 FR
18181), and amended on May 31, 1979
(44 FR 31580). This proposed rule, if
made final, would change the status of
the Gila trout from endangered to
threatened. Reclassifying the species
will have no effect on the regulations
regarding protection and recovery of
Gila trout, except for take related to
recreational fishing as provided in the
proposed special rule. However, the
special rule included in this proposal
would enable the States of Arizona and
New Mexico to promulgate special
regulations allowing recreational fishing
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for Gila trout, beginning on the effective
date of the final reclassification rule.

This proposed special rule will apply
to Gila trout found in New Mexico and
Arizona. The proposed special rule
would allow recreational fishing of Gila
trout in specified waters, not including
the four relict populations identified in
Table 1 above. As noted elsewhere,
changes to the recreational fishing
regulations will be made by the States
in collaboration with the Service.
Management as a recreational species
will be conducted similar to Apache
trout and consistent with the goals of
the recovery plan for the species
(Service 2003). For the reasons
explained in this proposal, it is no
longer necessary or advisable for the
conservation of the Gila trout to prohibit
take through regulated fishing. In
general, establishment of recreational
opportunities can be developed in
recovery waters that have stable or
increasing numbers of individuals (as
measured by population surveys) and
where habitat conditions are of
sufficient quality to support viable
populations of Gila trout (populations
having annual recruitment, size
structure indicating multiple ages, and
individuals attaining sufficient sizes to
indicate 3 to 7 years’ survival). In
addition, recreational opportunities may
be developed in non-recovery or
enhancement waters. The principal
effect of the special rule is to allow take
in accordance with fishing regulations
enacted by New Mexico and Arizona.
We will collaborate with the States to
develop fishing regulations that are
adequate to protect and conserve Gila
trout. We anticipate New Mexico and
Arizona will institute special
regulations in certain waters that allow
recreational fishing of Gila trout.

This proposed rule, even when made
final, is not an irreversible action on our
part. Reclassifying the Gila trout back to
endangered status is possible and may
be done through an emergency rule if a
significant risk to the well-being of the
Gila trout is determined to exist, or
through a proposed rule should changes
occur that alter the species’ status or
significantly increase the threats to its
survival. Because changes in status or
increases in threats (e.g., wildland fire
effects, non-native salmonid invasion,
barrier failure, drought) might occur in
a number of ways, criteria that would
trigger another reclassification proposal
cannot be specified at this time.

The proposed 4(d) special rule for
recreational fishing is based on the best
available science. We anticipate that
over time, as a result of additional
studies and as the analyses of
monitoring data become available, some

changes in these regulations may be
required (e.g., closure of areas
previously permitted for fishing, or
opening of new areas). Changes to the
recreational fishing regulations will be
made by the States in collaboration with
the Service. Management as a
recreational species will be consistent
with the goals of the recovery plan for
the species (Service 2003). These
changes could result in an increase or
decrease in restrictions on recreational
fishing as determined in collaboration
with State and Service personnel.

Conservation of the Gila Trout

As noted above, a special rule for a
threatened species shall be issued by the
Secretary when it is deemed necessary
and advisable to provide for the
‘“conservation” of the species. The term
conservation, as defined in section 3(3)
of the Act, means to use and the use of
all methods and procedures necessary to
bring any endangered species or
threatened species to the point at which
the measures provided pursuant to this
Act are no longer necessary. Such
methods and procedures include, but
are not limited to, all activities
associated with scientific resources
management such as research, census,
law enforcement, habitat acquisition
and maintenance, propagation, live
trapping, and transplantation, and, in
the extraordinary case where population
pressures within a given ecosystem
cannot be otherwise relieved, these
methods and procedures may include
regulated taking. Based on the definition
of conservation in the section 3(3) of the
Act, recreational fishing may be
authorized pursuant to a 4(d) rule in
order to relieve population pressures.

We currently have active production
of Gila trout at the Mora National Fish
Hatchery and Technology Center.
Within the near future, recovery
augmentation and broodstock
management needs for these two
lineages will likely require the
production of up to 20,000 fish.
Ensuring the genetic diversity of these
20,000 fish through implementation of
the broodstock management plan will
result in the simultaneous production of
about 100,000 fish that are excess to the
recovery needs of the Gila trout. Excess
Gila trout are produced as a result of the
specific controlled propagation
techniques required to ensure the
genetic quality of the Gila trout needed
for recovery. Currently, hatchery-reared
and rescued Gila trout are stocked only
in streams designated for recovery that
are closed to angling. If the excess Gila
trout were to be stocked into the
designated recovery streams, this would
create population pressures due to

overcrowding. The streams designated
for recovery are small, high-elevation
streams, which do not support great
numbers of fish (i.e., they have a low
carrying capacity). While the numbers
of Gila trout stocked into recovery
streams would vary each year,
depending on circumstances such as
wildfire, we expect that the number of
Gila trout produced would greatly
exceed the carrying capacity of the
recovery streams. We believe that
placing excess Gila trout in streams
(e.g., lower West Fork Gila River
downstream of the falls near White
Creek confluence, and throughout the
Middle Fork Gila River) and lakes (e.g.,
Bill Evans Lake, Lake Roberts, Snow
Lake) that are currently not identified
for use as part of the long-term Gila
trout recovery strategy would avoid any
potential overcrowding in the
designated recovery streams. Without a
4(d) rule in place that allows for
recreational fishing, Gila trout could not
be stocked in nonrecovery streams that
are open to angling due to the take
prohibitions of the Act that apply to
endangered and threatened species. As
proposed, the 4(d) rule for Gila trout
would avoid overcrowding in the
designated recovery streams by allowing
excess Gila trout to be placed in streams
open to angling. If excess Gila trout are
not used for stocking in nonrecovery
streams, we would be required to
euthanize all genetically pure excess
Gila trout because of limited space and
resources to maintain them at the
hatchery. Below we provide additional
reasons as to how the proposed 4(d) rule
provides for the conservation of the Gila
trout beyond that of relieving potential
population pressures due to
overcrowding. Specifically, this
proposed special 4(d) rule contributes to
the conservation of the Gila trout
through: (1) Determining eligibility for
Federal sport fishing funds, (2) causing
increase in the number of wild
populations, (3) enhancing the ability to
monitor populations, and (4) creating
goodwill and support in the local
community. Each of these topics is
discussed in detail below.

Expansion of the Population

There are several benefits to stocking
fish in streams and lakes. First, having
Gila trout in additional stream miles
and lakes will increase the overall
security of the species. If Gila trout are
introduced into larger, higher order
streams that are less subject to
catastrophic events and where refugia
are more abundant, these fish are likely
to persist even if a large-scale
disturbance such as fire were to occur.
It is probable that some Gila x rainbow
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trout hybrids would be produced and
that Gila trout might also be lost to
predation by brown trout. However, it is
expected that some pure Gila trout
would persist since brown trout far
outnumber rainbow trout in
nonrecovery streams and the chance for
hybridization would be minimal.
Second, areas directly below existing
barriers could also be targeted for
stocking. These reaches of stream would
then act as “buffers” between the pure
populations and populations of Gila
trout mixed with non-native trout.
Through repeated stocking, the
proportion of non-native trout would
decline and decrease the likelihood that
non-natives would pass the barrier,
either by human transport or natural
dispersal.

Finally, if Gila trout were stocked in
additional waters, the angling public
would be exposed to, and become more
familiar with, Gila trout and their
natural beauty and value as a sport fish.
Having public support of recovery is
essential to the success of the program.
As noted above, there are several lakes
(e.g., Bill Evans Lake, Lake Roberts,
Snow Lake) and stream segments (e.g.,
lower West Fork Gila River downstream
of the falls near White Creek confluence,
and throughout the Middle Fork Gila
River) that are not currently identified
in long-term recovery strategies and that
could provide quality angling
opportunities for Gila trout. Within
Arizona, Verde River, Oak Creek, Wet
Beaver Creek, and West Clear Creek
have potential for developing angling
opportunities for Gila trout. Reservoirs
include Watson, Willow, Mingus, and
Deadhorse.

Eligibility for Funds

Once streams and lakes occupied by
Gila trout are opened to angling, the
trout can be designated as a “sport fish”
and the amount of funds available to
Gila trout restoration projects would
increase tremendously. For example, as
a sport fish the Gila trout would be
eligible for funding through the Sport
Fish Restoration Program (SFRP) for
management activities, including
hatchery production associated with the
gila trout. In fiscal year 2004 NMDGF
received $3,258,275 and AGFD received
$3,556,597 through the SFRP. The
specific amount that would be spent on
the Gila trout using these funds would
depend on the priorities of the NMDGF
and the AGFD; however, as a sport fish
the States would have this additional
funding source available for restoration
projects (P. Mullane, U.S. Fish and
Wildlife Service, in litt. 2005). In
contrast, the amount of Service money

spent on Gila trout in 2004 is estimated
at $137,500.

In Arizona, approximately $2.1
million (including matching dollars) are
available to sport fishing projects (L.
Riley, ADGF, pers.comm. 2004). In
addition, about $1.7 million are
available for the culture (hatchery
production) of sport fish (L. Riley,
ADGF, pers. comm. 2004). With
increased hatchery production and
establishment of new populations in
additional waters, recovery goals could
be reached sooner and more angling
opportunities could be provided to the
public. With an increase in the amount
of money available for non-native trout
removal, barrier construction, habitat
restoration, and hatchery production,
recovery and delisting of the Gila trout
could be enhanced.

Monitoring and Education

Monitoring and education are critical
to the successful conservation of the
Gila trout. We intend to work closely
with the States of New Mexico and
Arizona to develop evaluation and
assessment programs to gather
population data (e.g., size of fish caught,
number caught and released), survival
of released fish, and angler-related data
(e.g., time spent fishing, streams fished,
catch rate, hooking, and handling
mortality) on streams and lakes. Our
ability to evaluate these data is essential
to the development of management
strategies that ensure the long-term
conservation of Gila trout. Using a
population viability model that
examined mortality from various
sources, Brown et al. (2001) found that
up to 15 percent angling mortality of
adult Gila trout per year had no effect
on population viability. Although
models never perfectly incorporate the
complexity of natural systems and are
only an approximation based on many
assumptions (Schamberger and O’Neil
1986), they are useful tools that can be
used by managers to improve recovery
strategies. With information gathered
from streams and lakes open to angling,
the impact of angling on population
dynamics could be tested directly,
leading to better management of the
populations, especially as the species
moves closer to recovery.

We also intend to work with the
States to develop education programs
and materials on proper handling and
release of Gila trout to reduce hooking
and handling mortality in catch-and-
release areas, and on species
identification for educational purposes.
Educating the public on the uniqueness
of the Gila trout, its limited
distributional range, and its value as one
of New Mexico’s and Arizona’s few

native trout is expected to build support
for the conservation of the species.

Goodwill

As mentioned above, community
support is essential to the recovery of
Gila trout. Some members of the public
have opposed Gila trout recovery efforts
because of the loss of angling
opportunities for non-native trout
through the renovation of streams
(Brooks et al. 2000; Blue Earth
Ecological Consultants 2001). As stated
earlier, we believe that adequate
regulatory mechanisms are in place;
however, illegal angling has occurred in
streams officially closed to angling
(NMDGF 1997a, b), and unauthorized
stocking of non-native salmonids into
streams either currently occupied by
Gila trout or proposed for
reintroductions have been documented
in recent years (NMDGF 1998; Brooks et
al. 2000). It is likely that because Gila
trout evolved and are adapted to this
ecosystem, they will produce more
stable populations and a more
dependable fishery than non-native
trout (Turner 1986). There is also a
demonstrated high public interest in the
future angling opportunities for Gila
trout NMDGF 1997a, b). Therefore, we
believe that the availability of
recreational fishing for Gila trout will
increase public support for the
conservation and recovery of the species
(NMDGEF 1997a).

In the 1996 Policy for Conserving
Listed or Proposed Species under the
Endangered Species Act While
Providing for and Enhancing
Recreational Fisheries Opportunities (61
FR 27978), we note that fishery
resources and aquatic ecosystems are
integral components of our heritage and
play an important role in the Nation’s
social, cultural, and economic well
being. Accordingly, we are aggressively
working to promote compatibility and
reduce conflict between administration
of the Act and recreational fisheries
(Executive Order 12962). Carefully
regulated recreational fishing is not
likely to impact Gila trout populations,
and can promote awareness and
conservation of the species by
maintaining public support for
conservation.

In conclusion, Gila trout will continue
to be protected under the Act, but
reclassification from endangered to
threatened with a special 4(d) rule
would allow recreational fishing
opportunities to be developed in
recovery and enhancement waters, and
avoid potential overcrowding in the
designated recovery streams by allowing
excess Gila trout to be placed in waters
open to angling. Additionally, the 4(d)
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rule would provide New Mexico and
Arizona greater flexibility in the
management of Gila trout, it will
increase the amount of funding
available for population expansion and
habitat restoration, it will allow for the
expansion and greater security of
populations, it will enhance our ability
to monitor and manage populations, and
it will increase the public’s knowledge
and appreciation of this native trout. On
the basis of our experience with Gila
trout recovery, we expect an increase in
public acceptance and greater
opportunity for us to work with local
agencies and the public to find
innovative solutions to potential
conflicts between endangered species’
conservation and humans. We believe
this special rule is consistent with the
conservation of the species and that it
will speed recovery of the Gila trout.
Therefore, this special rule is necessary
and advisable to provide for the
conservation of the Gila trout.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies, and
groups and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
requires that recovery plans be
developed and implemented for the
conservation of the species, unless a
finding is made that such a plan will not
promote the conservation of the species.
Most of these measures have already
been successfully applied to Gila trout.

Under this proposed rule, the
protections of the Act will continue to
apply to the Gila trout. This proposed
rule would change the classification of
the Gila trout from endangered to
threatened, and allow New Mexico and
Arizona to promulgate special
regulations allowing recreational fishing
of Gila trout. The protection required of
Federal agencies and the prohibitions
against taking and harm are discussed in
the Summary of Factors Affecting the
Species section, Factor D, the
inadequacy of existing regulatory
mechanisms.

Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is listed as endangered or threatened
and with respect to its critical habitat,
if any is designated. Regulations
implementing this interagency
cooperation provision of the Act are

codified at 50 CFR part 402. Section
7(a)(2) requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of
any species listed as endangered or
threatened, or to destroy or adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into consultation
with us. If a Federal action is likely to
jeopardize a species proposed to be
listed as threatened or endangered or
destroy or adversely modify proposed
critical habitat, the responsible Federal
agency must confer with us.

It is our policy, published in the
Federal Register on July 1, 1994 (59 FR
34272), to identify to the maximum
extent practicable at the time a species
is listed those activities that would or
would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of the listing on proposed and
ongoing activities within the species’
range. We believe that, based on the best
available information, the following
actions are not likely to result in a
violation of section 9, provided these
actions are carried out in accordance
with existing regulations and permit
requirements:

(1) In accordance with section 9(b)(1)
of the Act, the possession, delivery, or
movement, including interstate
transport and import into or export from
the United States, involving no
commercial activity, of specimens of
this taxon that were collected prior to
the listing of this species (December 28,
1973);

(2) Activities authorized, funded, or
carried out by Federal agencies (e.g.,
grazing management, recreational trail
or forest road development or use, road
construction, prescribed burns, timber
harvest, or piscicide application (fish-
killing agent), when such activities are
conducted in accordance with a
biological opinion from us on a
proposed Federal action;

(3) Activities that may result in take
of Gila trout when the action is
conducted in accordance with a valid
permit issued by us pursuant to section
10 of the Act;

(4) Recreational activities such as
sightseeing, hiking, camping, and
hunting in the vicinity of Gila trout
populations that do not destroy or
significantly degrade Gila trout habitat
as further defined in the FS and State
management strategies for the occupied
areas; and

(5) Angling activities in accordance
with authorized fishing regulations for
Gila trout in New Mexico and Arizona.

We believe that the following actions
involving Gila trout could result in a
violation of section 9; however, possible
violations are not limited to these
actions alone:

(1) Take of Gila trout without a valid
permit or other incidental take
authorization issued by us pursuant to
section 10 of the Act. Take includes
harassing, harming, pursuing, hunting,
shooting, wounding, killing, trapping,
capturing, or collecting, or attempting
any of these actions, except in
accordance with applicable State fish
and wildlife conservation laws and
regulations;

(2) Possessing, selling, delivering,
carrying, transporting, or shipping
illegally taken Gila trout;

(3) Use of piscicides, pesticides, or
herbicides that are not in accordance
with a biological opinion issued by us
pursuant to section 7 of the Act, or a
valid permit or other incidental take
authorization issued by us pursuant to
section 10 of the Act;

(4) Intentional introduction of non-
native fish species (e.g., rainbow and
brown trout) that compete or hybridize
with or prey upon Gila trout;

(5) Destruction or alteration of Gila
trout habitat that results in the
destruction or significant degradation of
cover, channel stability, substrate
composition, increased turbidity, or
temperature that results in death of or
injury to any life history stage of Gila
trout through impairment of the species’
essential breeding, foraging, sheltering,
or other essential life functions; and

(6) Destruction or alteration of
riparian and adjoining uplands of
waters supporting Gila trout by timber
harvest, fire, poor livestock grazing
practices, road development or
maintenance, or other activities that
result in the destruction or significant
degradation of cover, channel stability,
substrate composition, increased
turbidity, or temperature that results in
death of or injury to any life history
stage of Gila trout through impairment
of the species’ essential breeding,
foraging, sheltering, or other essential
life functions.

Questions regarding whether specific
activities will constitute a violation of
section 9 of the Act should be directed
to the Field Supervisor of the New
Mexico Ecological Services Field Office
(see ADDRESSES section).

Requests for copies of the regulations
concerning listed wildlife or inquiries
regarding prohibitions and permits may
be addressed to the U.S. Fish and
Wildlife Service, Ecological Services,
Endangered Species Permits, P.O. Box
1306, Albuquerque, New Mexico 87103
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(telephone 505/248-6649; facsimile
505/248-6922).

Clarity of the Rule

Executive Order 12866 requires each
agency to write regulations and notices
that are easy to understand. We invite
your comments on how to make this
proposed rule easier to understand,
including answers to questions such as
the following: (1) Are the requirements
in the document clearly stated? (2) Does
the proposed rule contain technical
language or jargon that interferes with
the clarity? (3) Does the format of the
proposed rule (e.g., grouping and order
of sections, use of headings,
paragraphing) aid or reduce its clarity?
(4) Is the description of the proposed
rule in the SUPPLEMENTARY INFORMATION
section of the preamble helpful in
understanding the document? (5) What
else could we do to make the proposed
rule easier to understand? Send a copy
of any written comments about how we
could make this rule easier to
understand to: Office of Regulatory
Affairs, Department of the Interior,
Room 7229, 1849 C Street NW.,
Washington, DC 20240.

Our practice is to make comments
that we receive on this rulemaking,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home address from
the rulemaking record, which we will
honor to the extent allowable by Federal
law. In some circumstances, we may
withhold from the rulemaking record a
respondent’s identity, as allowable by
Federal law. If you wish for us to
withhold your name and/or address,
you must state this prominently at the
beginning of your comment. However,
we will not consider anonymous
comments. We will make all
submissions from organizations or
businesses, including individuals
identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

Peer Review

In accordance with our policy
published on July 1, 1994 (59 FR
34270), we will seek the expert opinions
of at least three appropriate and
independent specialists regarding this
proposed reclassification and special
rule. The purpose of such review is to
ensure listing decisions are based on
scientifically sound data, assumptions,
and analyses. We will send copies of
this proposed rule immediately
following publication in the Federal
Register to these peer reviewers. We

will invite these peer reviewers to
comment, during the public comment
period, on the specific assumptions and
conclusions regarding the proposed
actions.

We will consider all comments and
information received during the
comment period on this proposed rule
during preparation of a final
rulemaking. Accordingly, the final
decision may differ from this proposed
rule.

Public Hearing

The Act provides for one or more
public hearings on this proposed rule, if
requested. Given the likelihood of a
request, we plan to schedule two public
hearings. We will hold one public
hearing in Phoenix, Arizona on June 28,
2005 and one in Silver City, New
Mexico on June 29, 2005.
Announcements for the public hearings
will be made in local newspapers.

Public hearings are designed to gather
relevant information that the public may
have that we should consider in our
rulemaking. During the hearings, we
will present information about the
proposed action. We invite the public to
submit information and comments at
the hearings or in writing during the
open public comment period. We
encourage persons wishing to comment
at the hearings to provide a written copy
of their statement at the start of the
hearings. This notice and public
hearings will allow all interested parties
to submit comments on the proposed
reclassification and special rule. We are
seeking comments from the public,
other concerned governmental agencies,
tribes, the scientific community,
industry, or any other interested parties
concerning the proposal. Persons may
send written comments to the New
Mexico Ecological Services Field Office
(see ADDRESSES section) at any time
during the open comment period. We
will give equal consideration to oral and
written comments.

Required Determinations

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This rule does not contain any new
collections of information that require
approval by the Office of Management
and Budget (OMB) under 44 U.S.C. 3501
et seq. This rule will not impose new
record keeping or reporting
requirements on State or local
governments, individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act

We have analyzed this rule making in
accordance with the criteria of the
National Environmental Policy Act and
318 DM 2.2(g) and 6.3(D). We have
determined that Environmental
Assessments and Environmental Impact
Statements, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4 of the
Act. A notice outlining our reasons for
this determination was published in the
Federal Register on October 25, 1983
(48 FR 49244).

Section 7 Consultation

We do not need to complete a
consultation under section 7 of the Act
for this rule making. The actions of
listing, delisting, or reclassifying species
under the Act are not subject to the
requirements of section 7 of the Act. An
intra-Service consultation is completed
prior to the implementation of recovery
or permitting actions for listed species.

Government-to-Government
Relationship With Indian Pueblos and
Tribes

In accordance with the Secretarial
Order 3206, American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act (June 5, 1997); the
President’s memorandum of April 29,
1994, Government-to-Government
Relations with Native American Tribal
Governments (59 FR 22951); Executive
Order 13175; and the Department of the
Interior’s requirement at 512 DM 2, we
understand that we must conduct
relations with recognized Federal Indian
Pueblos and Tribes on a Government-to-
Government basis. Therefore, we will
solicit information from the Indian
Pueblos and Tribes during the comment
period. We will meet with any affected
Indian Pueblos and Tribes to discuss
potential effects on them or on their
resources that may result from the
reclassification of Gila trout and the
special rule.

References Cited

A complete list of all references cited
in this proposed rule is available upon
request from the New Mexico Ecological
Services Field Office (see ADDRESSES
section).

Authors

The primary authors of this notice are
the New Mexico Ecological Services
Field Office staff (see ADDRESSES
section).



24764

Federal Register/Vol. 70, No. 90/ Wednesday, May 11, 2005/Proposed Rules

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

50 of the Code of Federal Regulations as
follows:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

2. Amend § 17.11(h) by revising the
entries in the Status and Special Rule
columns of the entry for “Trout, Gila”
under “FISHES” in the List of
Endangered and Threatened Wildlife to
read as follows:

Proposed Regulation Promulgation §17.11 Endangered and threatened
) Authority: 16 U.S.C. 1361-1407; 16 U.S.C.  wildlife.

Accordingly, we propose to amend 1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99— * * * *

part 17, subchapter B of chapter [, title 625, 100 Stat. 3500; unless otherwise noted. (h) * * *
Species Vertebrate population s :
Historic range where endangered or Status \lll\é?gg ﬁ;'tt)'ﬁ:tl Sﬁﬁg'sal
Common name Scientific name threatened
FISHES
Trout, Gila ............... Oncorhynchus ............. U.S.A. (AZ, NM) ...... eNtire ....ocoeevieeiieri e T 1, _ N/A 17.44(2)
(=Salmo) gilae

3. Add the following paragraph (z) to
read as follows:

§17.44 Special rules—fishes.

* * * * *

(z) Gila trout (Oncorhynchus gilae).

(1) Except as noted in paragraph (z)(2)
of this section, all prohibitions of 50
CFR 17.31 and exemptions of 50 CFR
17.32 shall apply to the Gila trout.

(i) No person may possess, sell,
deliver, carry, transport, ship, import, or
export, by any means whatsoever, any
such species taken in violation of this
section or in violation of applicable fish
and conservation laws and regulations

promulgated by the States of New
Mexico or Arizona.

(ii) It is unlawful for any person to
attempt to commit, solicit another to
commit, or cause to be committed any
offense listed in this special rule.

(2) In the following instances you may
take this species in accordance with
applicable fish and wildlife
conservation laws and regulations in
New Mexico or Arizona, as constituted
in all respects relevant to protection of
Gila trout:

(i) Educational purposes, scientific
purposes, the enhancement of
propagation or survival of the species,
zoological exhibition, and other

conservation purposes consistent with
the Endangered Species Act;

(ii) Fishing activities authorized
under New Mexico or Arizona laws and
regulations; and

(3) Any violation of applicable fish
and wildlife conservation laws or
regulations in New Mexico or Arizona
with respect to the taking of this species
is also a violation of the Act.

Dated: April 25, 2005.
Matt Hogan,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 05-9121 Filed 5-10-05; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Cooperative State Research,
Education, and Extension Service
Notice of Intent To Revise a Currently
Approved Information Collection

AGENCY: Cooperative State Research,
Education, and Extension Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with Office of
Management and Budget (OMB)
regulations (5 CFR 1320) that implement
the Paperwork Reduction Act of 1995
(44 U.S.C. Chapter 35), this notice
announces the Cooperative State
Research, Education, and Extension
Service’s (CSREES) intention to request
approval for the revision of a currently
approved information collection for the
Expanded Food and Nutrition
Education Program (EFNEP).

DATES: Written comments on this notice
must be received by July 11, 2005 to be
assured of consideration. Comments
received after that date will be
considered to the extent practicable.
ADDRESSES: Written comments
concerning this notice and requests for
copies of the information collection may
be submitted by any of the following
methods to Jason Hitchcock,
eGovernment Program Leader,
Information Systems and Technology
Management; Mail: CSREES, USDA,
STOP 2216, 1400 Independence
Avenue, SW., Washington, DC 20250—
2216; Hand Delivery/Courier: 800 9th
Street, SW., Waterfront Centre,
Washington, DC 20024; Fax: 202—-720-
0857; or E-mail:
jhitchcock&csrees.usda.gov.

FOR FURTHER INFORMATION CONTACT: For
further information and to request a
copy of the information collection, call
or write Jason Hitchcock, E-Government
Leader, (202) 720-4343.

SUPPLEMENTARY INFORMATION:

Title: 0524—0044.

OMB Number: 0524—0044.

Expiration Date of Current Approval:
September 30, 2005.

Type of Request: Intent to seek
approval for the revision of a currently
approved information collection for
three years.

Abstract: The USDA’s CSREES
Expanded Food and Nutrition
Education Program (EFNEP) is a unique
program that began in 1969 and is
designed to reach limited resource
audiences, especially youth and families
with young children. Extension
professionals train and supervise
paraprofessionals and volunteers who
teach food and nutrition information
and skills to limited resources families
and youth. EFNEP operates in all 50
states and in American Samoa, Guam,
Micronesia, Northern Marianas, Puerto
Rico, and the Virgin Islands.

The objectives of EFNEP are to assist
limited resource families and youth in
acquiring the knowledge, skills,
attitudes, and changed behaviors
necessary for nutritionally sound diets,
and to contribute to their personal
development and the improvement of
the total family diet and nutritional
well-being.

Since program inception, states have
annually reported demographic and
dietary behavior change of their EFNEP
audience to the Federal Cooperative
Extension Service EFNEP National
Program Leader at CSREES. Through
1992, the reports were submitted on
OMB approved forms, ES 255 and ES
256. The data gathered using these
forms were of limited usefulness at the
State and local level, and data quality
was questionable.

The Evaluation/Reporting System
(E/RS) was developed to capture the
impacts of EFNEP. The purpose of this
collection is to gauge if the federal
assistance provided is having an impact
on the target audience and enable
CSREES staff to make programmatic
improvements in its delivery of federal
assistance. The data collected through
E/RS also provides information for
management purposes, provides
diagnostic assessments of participant
needs, and exports summary data for
State and National assessment of the
program’s impact. The specifications for
this system were developed by a
committee of representatives from
across the United States. E/RS is a

database that stores information in the
form of records about the program
participants, their family structure and
their dietary practices. The system is
structured to collect data about adult
participants, youth and youth group
members, staff assignments, and hours
worked. The E/RS consists of separate
software sub-systems for the county,
State, and Federal levels. Each county-
level system accumulates data about
individuals. This data is exported
electronically to the State-level system.
At the State level, participating
university staff import the data and
create State reports that are exported
electronically to the Federal-level
system. At the Federal level, the State
compiled data lacks any personal
information that may identify any of the
participants. National reports are then
created and made available to the
public.

Revisions to the currently approved
collection include complying with
Federal regulations and standards for
maintaining, collecting and presenting
data on race and ethnicity. The system
has also added an improved youth
evaluation component. The dietary
analysis component has been expanded
to provide more foods and nutrients,
and the system provides more output
options. This provides expanded
flexibility for State and local reports.

The evaluation processes of EFNEP
remain consistent with the requirements
of Congressional legislation and OMB.
The Government Performance and
Results Act (GPRA) of 1993 (Pub. L.
103-62), the Federal Activities
Inventory Reform Act (FAIR) (Pub. L.
105—207), and the Agricultural,
Research, Extension and Education
Reform Act (AREERA) of 1998 (Pub. L.
105—185), together with OMB
requirements, support the reporting
requirements requested in this
information collection. One of the five
Presidential Management Agenda
initiatives, Budget and Performance
Integration, builds on GPRA and earlier
efforts to identify program goals and
performance measures, and link them to
the budget process. The FAIR act
requires the development and
implementation of a system to monitor
and evaluate agricultural research and
extension activities in order to measure
the impact and effectiveness of research,
extension, and education programs.
AREERA requires a performance
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evaluation to be conducted to determine
whether federally funded agricultural
research, extension, and education
programs result in public goods that
have national or multistate significance.

Estimate of Burden: Each year the
state offices aggregate local electronic
data into the State report, and transmit
it electronically to CSREES. This
requirement constitutes the federal
burden CSREES imposes on the States
and is the only burden measured and
accounted for in this estimate. CSREES
estimates that it takes one State or
Territory 12 minutes to aggregate the
local level information and export the
summary information to CSREES. There
are a total of 56 responses annually,
thus constituting a total annual
estimated burden of 11.2 hours for this
information collection. The burden is
small relative to the amount of
information collected, because CSREES
collects this information electronically
and leverages information that State and
local programs are currently collecting
for the evaluation of their own
activities.

Comments: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;
(b) the accuracy of the Agency’s
estimate of the burden of the proposed
collection of information; (c) ways to
enhance the quality, utility and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Done in Washington, DG, this 3rd day of
May, 2005.

Joseph J. Jen,
Under Secretary, Research, Education, and
Economics.

[FR Doc. 05-9345 Filed 5—10-05; 8:45 am]
BILLING CODE 3410-22-M

ARCTIC RESEARCH COMMISSION

Notice of Meeting

May 5, 2005.

Notice is hereby given that the U.S.
Arctic Research Commission will hold
its 76th meeting in Anchorage, AK on
June 9-10, 2005. The Business Session
open to the public will convene at 9
a.m. Thursday, June 9. The Agenda
items include:

(1) Call to order and approval of the
agenda.
(2) Approval of the Minutes of the 75th

Meeting.

(3) Reports from Congressional Liaisons.
(4) Agency Report.

The focus of the meeting will be
reports and updates on programs and
research projects affecting the Arctic.
Presentations include a review of the
research needs for civil infrastructure in
Alaska.

The Business Session will reconvene
at 9 a.m. Friday, June 10, 2005. An
Executive Session will follow
adjournment of the Business Session.

Any person planning to attend this
meeting who requires special
accessibility features and/or auxiliary
aids, such as sign language interpreters,
must inform the Commission in advance
of those needs.

Contact Person for More Information:
Dr. Garrett W. Brass, Executive Director,
US Arctic Research Commission, (703)
525—-0111 or TDD 703-306—-0090.

Garrett W. Brass,
Executive Director.

[FR Doc. 05-9354 Filed 5-10-05; 8:45 am)]
BILLING CODE 7555-01-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

Docket 18—-2005

Foreign-Trade Zone 183—Austin,
Texas; Application For Subzone,
Samsung Austin Semiconductor, LP;
(Semiconductor Memory Devices);
Austin, Texas

Correction

The Federal Register notice (70 FR
23843-23844, 5/5/2005) describing the
application by the Foreign-Trade Zone
of Central Texas, Inc., grantee of FTZ
183, requesting special-purpose subzone
status with export-only manufacturing
authority (semiconductor memory
devices) for the facilities of Samsung
Austin Semiconductor, LP, located in
Austin, Texas, is corrected as follows:

In Paragraph 2, the description of Site
# 3 should read “Three Way Inc.
facilities (1.9 acres; 50,000 sq. ft.)
located at 8410A Tuscany Way Building
in Austin.”

Dated: May 5, 2005.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 05-9413 Filed 5-10-05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration

President’s Export Council: Meeting of
the President’s Export Council

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Notice of an open meeting.

SUMMARY: The President’s Export
Council (PEC) will hold a full Council
meeting to discuss topics related to
export expansion. The meeting will
include discussion of trade priorities
and initiatives, PEC subcommittee
activity and proposed letters of
recommendation. The PEC was
established on December 20, 1973, and
reconstituted May 4, 1979, to advise the
President on matters relating to U.S.
trade. It was most recently renewed by
Executive Order 13316.

DATES: May 25, 2005.
Time: 10 a.m. to 11:45 a.m. (e.d.t.).

ADDRESSES: Location to be determined.
This program will be physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be submitted no later than May
16, 2005, to J. Marc Chittum, President’s
Export Council, Room 4043,
Washington, DC 20230 (Telephone:
(202) 482—1124). Seating is limited and
will be on a first come, first served
basis.

FOR FURTHER INFORMATION CONTACT: J.
Marc Chittum, President’s Export
Council, Room 4043, Washington, DC
20230 (Phone: (202) 482—1124), or visit
the PEC Web site, http://
www.ita.doc.gov/td/pec.

Dated: May 6, 2005.
J. Marc Chittum,

Staff Director and Executive Secretary,
President’s Export Council.

[FR Doc. 05-9471 Filed 5-9-05; 12:24 pm]
BILLING CODE 3510-DR-P
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COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Designation under the Textile and
Apparel Commercial Availability
Provision of the African Growth and
Opportunity Act (AGOA), the Andean
Trade Promotion and Drug Eradication
Act (ATPDEA), and the U.S. -
Caribbean Basin Trade Partnership Act
(CBTPA)

May 5, 2005.

AGENCY: The Committee for the
Implementation of Textile Agreements
(CITA)

ACTION: Designation.

EFFECTIVE DATE: May 11, 2005.
SUMMARY: CITA has determined that
certain ring spun single yarns of English
yarn number 30 and higher of 0.9 denier
or finer micro modal fibers, classified in
subheading 5510.11.0000 of the
Harmonized Tariff Schedule of the
United States (HTSUS), for use in
women’s and girls’ knit apparel articles,
cannot be supplied by the domestic
industry in commercial quantities in a
timely manner under the AGOA, the
ATPDEA, and the CBTPA. CITA hereby
designates such apparel articles that are
both cut and sewn or otherwise
assembled in one or more eligible
beneficiary sub Saharan African country
or in one or more eligible CBTPA
beneficiary country from U.S. formed
fabrics containing such yarns as eligible
to enter free of quotas and duties under
HTSUS subheading 9819.11.24 or
9820.11.27, provided all other yarns
used in the referenced apparel articles
are U.S. formed and all other fabrics
used in the referenced apparel articles
are U.S. formed from yarns wholly
formed in the United States. CITA also
hereby designates such yarns as eligible
under HTSUS subheading 9821.11.10, if
used in women’s and girls’ knit apparel
articles sewn or otherwise assembled in
an eligible ATPDEA beneficiary country
from U.S. formed fabric containing such
yarns; such apparel containing such
yarns shall be eligible to enter free of
quotas and duties under this
subheading, provided all other yarns
used in the referenced apparel articles
are U.S. formed and all other fabrics
used in the referenced apparel articles
are U.S. formed from yarns wholly
formed in the United States. CITA notes
that this designation under the ATPDEA
renders women’s and girls’ knit apparel
articles sewn or otherwise assembled in
an eligible ATPDEA beneficiary country
containing such yarn as eligible for
quota-free and duty-free treatment
under HTSUS subheading 9821.11.13,

provided the requirements of that
subheading are met.

FOR FURTHER INFORMATION CONTACT:
Janet Heinzen, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482 3400.

SUPPLEMENTARY INFORMATION:

Authority: Section 112(b)(5)(B) of the
AGOA; Section 213(b)(2)(A)(v)(II) of the
CBTPA, as added by Section 211(a) of the
CBTPA; Sections 1 and 6 of Executive Order
No. 13191 of January 17, 2001; Presidential
Proclamations 7350 and 7351 of October 4,
2000; Section 204 (b)(3)(B)(ii) of the
ATPDEA, Presidential Proclamation 7616 of
October 31, 2002, Executive Order 13277 of
November 19, 2002, and the United States
Trade Representative’s Notice of Further
Assignment of Functions of November 25,
2002.

BACKGROUND:

The commercial availability
provisions of the AGOA, the ATPDEA,
and the CBTPA provide for duty free
and quota free treatment for apparel
articles that are both cut (or knit to
shape) and sewn or otherwise
assembled in one or more beneficiary
countries from fabric or yarn that is not
formed in the United States if it has
been determined that such yarns or
fabrics cannot be supplied by the
domestic industry in commercial
quantities in a timely manner and
certain procedural requirements have
been met. In Presidential Proclamations
7350 and 7351 of October 4, 2000 and
Presidential Proclamation 7616 of
October 31, 2002, the President
proclaimed that this treatment would
apply to such apparel articles from
fabrics or yarns designated by the
appropriate U.S. government authority
in the Federal Register. In Sections 1
and 6 of Executive Order No. 13191 of
January 17, 2001, Executive Order
13277 of November 19, 2002, and the
United States Trade Representative’s
Notice of Further Assignment of
Functions of November 25, 2002, CITA
was authorized to determine whether
yarns or fabrics cannot be supplied by
the domestic industry in commercial
quantities in a timely manner under the
AGOA, the CBTPA, or the ATPDEA.

On December 27, 2004, CITA received
a request alleging that certain ring spun
single yarns of English yarn number 30
and higher of 0.9 denier or finer micro
modal fibers, described above, for use in
women’s and girls’ knit apparel articles,
cannot be supplied by the domestic
industry in commercial quantities in a
timely manner under the AGOA, the
ATPDEA and the CBTPA. It requested
that such apparel articles containing
such yarns be eligible for preferential
treatment under the AGOA, the

ATPDEA, and the CBTPA. On January 3,
2005, CITA requested public comment
on the petition. See Request for Public
Comments on Commercial Availability
Petition under the African Growth and
Opportunity Act (AGOA), the United
States - Caribbean Basin Trade
Partnership Act (CBTPA), and the
Andean Trade Promotion and Drug
Eradication Act (ATPDEA), 70 FR 80
(January 3, 2005). On January 19, 2005,
CITA and the U.S. Trade Representative
(USTR) sought the advice of the
Industry Trade Advisory Committee for
Textiles and Clothing and the Industry
Trade Advisory Committee for
Distribution Services. On January 19,
2005, CITA and USTR offered to hold
consultations with the Committee on
Ways and Means of the House of
Representatives and the Committee on
Finance of the Senate (collectively, the
Congressional Committees). On
February 7, 2005, the U.S. International
Trade Commission provided advice on
the request.

Based on the information and advice
received and its understanding of the
industry, CITA determined that the yarn
set forth in the request cannot be
supplied by the domestic industry in
commercial quantities in a timely
manner. On February 25, 2005, CITA
and USTR submitted a report to the
Congressional Committees that set forth
the action proposed, the reasons for
such action, and advice obtained. A
period of 60 calendar days since this
report was submitted has expired, as
required by the AGOA, the ATPDEA,
and the CBTPA.

CITA hereby designates women’s and
girls’ knit apparel articles that are both
cut and sewn or otherwise assembled in
one or more eligible beneficiary sub
Saharan African country or in one or
more eligible CBTPA beneficiary
country from U.S. formed fabrics
containing ring spun single yarns of
English yarn number 30 and higher of
0.9 denier or finer micro modal fibers,
classified in HTSUS subheading
5510.11.0000, as eligible to enter free of
quotas and duties under HTSUS
subheading 9819.11.24 or 9820.11.27,
provided all other yarns used in the
referenced apparel articles are U.S.
formed and all other fabrics used in the
referenced apparel articles are U.S.
formed from yarns wholly formed in the
United States, subject to the special
rules for findings and trimmings, certain
interlinings and de minimis fibers and
yarns under section 112(d) of the AGOA
and section 211 (vii) of the CBTPA, and
that such articles are imported directly
into the customs territory of the United
States from an eligible AGOA or CBTPA
beneficiary country.
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CITA also hereby designates such
yarns as eligible under HTSUS
subheading 9821.11.10, if used in
women’s and girls’ knit apparel articles
sewn or otherwise assembled in an
eligible ATPDEA beneficiary country
from U.S. formed fabric containing such
yarns. Such apparel containing such
yarns shall be eligible to enter free of
quotas and duties under this
subheading, provided all other yarns
used in the referenced apparel articles
are U.S. formed and all other fabrics
used in the referenced apparel articles
are U.S. formed from yarns wholly
formed in the United States, subject to
the special rules for findings and
trimmings, certain interlinings and de
minimis fibers and yarns under section
204(b)(3)(B)(vi) of the ATPDEA, and that
such articles are imported directly into
the customs territory of the United
States from an eligible ATPDEA
beneficiary country.

An “eligible beneficiary sub Saharan
African country’”” means a country
which the President has designated as a
beneficiary sub Saharan African country
under section 506A of the Trade Act of
1974 (19 U.S.C. 2466a), and which has
been the subject of a finding, published
in the Federal Register, that the country
has satisfied the requirements of section
113 of the AGOA (19 U.S.C. 3722),
resulting in the enumeration of such
country in U.S. note 1 to subchapter XIX
of chapter 98 of the HTSUS.

An “eligible ATPDEA beneficiary
country” means a country which the
President has designated as an ATPDEA
beneficiary country under section
203(a)(1) of the Andean Trade
Preference Act (ATPA) (19 U.S.C.
3202(a)(1)), and which has been the
subject of a finding, published in the
Federal Register, that the country has
satisfied the requirements of section
203(c) and (d) of the ATPA (19 U.S.C.
3202(c) and (d)), resulting in the
enumeration of such country in U.S.
note 1 to subchapter XXI of Chapter 98
of the HTSUS.

An “eligible CBTPA beneficiary
country” means a country which the
President has designated as a CBTPA
beneficiary country under section
213(b)(5)(B) of the Caribbean Basin
Recovery Act (CBERA) (19 U.S.C.
2703(b)(5)(B)), and which has been the
subject of a finding, published in the
Federal Register, that the country has
satisfied the requirements of section
213(b)(4)(A)(ii) of the CBERA (19 U.S.C.
2703(b)(4)(A)(ii)), resulting in the
enumeration of such country in U.S.

note 1 to subchapter XX of Chapter 98
of the HTSUS.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 05-9412 Filed 5—10-05; 8:45 am)]
BILLING CODE 3510-DS-S

COMMODITY FUTURES TRADING
COMMISSION

Amendment of Interpretation

SUMMARY: Section 4d(a)(2) of the
Commodity Exchange Act (“CEA”’) and
related Commission regulations
(hereinafter collectively referred to as
‘“segregation requirements’”’) require that
all funds received by a futures
commission merchant (“FCM”) from a
customer to margin, guarantee, or secure
futures or commodity options
transactions and all accruals thereon be
accounted for separately, and not be
commingled with the FCM’s own funds
or used to margin the trades of or two
extend credit to any other person.?
Further, Section 4d(a)(2) has been
construed to require that customer
funds, when deposited with any bank,
trust company, clearing organization or
another FCM, be available to the FCM
carrying the customer account upon
demand.?

In Financial and Segregation
Interpretation No. 10, the Division of
Trading and Markets (predecessor to the
Division of Clearing and Intermediary
Oversight (‘“Division”)) first addressed
the issue of whether customer funds
may be deposited at a bank in a
safekeeping or custodial account
(otherwise known as “‘safekeeping
account” or “‘third-party custodial
account”), in lieu of posting such funds
directly with an FCM, without being
deemed to violate the segregation
requirements.3 Because Section 17(f) of
the Investment Company Act of 1940,*
at the time, was interpreted by
Securities and Exchange Commission
(“SEC”) staff to generally bar registered
investment companies (“RICs”’) from
using FCMs and futures clearinghouses
as custodians of fund assets, it was
decided that the use of third-party

1 See note 7, infra.

2 See note 8, infra.

3Financial and Segregation Interpretation No. 10,
Treatment of Funds Deposited in Safekeeping
Accounts, Comm. Fut. L. Rep. (CCH) {7120 (May
23, 1984) (“Interpretation No. 10”). While
specifically directed to third-party accounts of
pension plans and registered investment
companies, the views expressed in the
interpretation applied equally to any other
customer of an FCM (e.g., an insurance company).

4 See note 12, infra.

custodial accounts should not be
banned altogether and that Section
4d(a)(2) should be interpreted to permit
customer funds to be held in such
accounts, subject to standards designed
to ensure the carrying FCM’s right of
immediate access to customer funds.
Since the issuance of Interpretation No.
10, a change in the law governing the
custody of fund assets now allows RICs,
with a limited exception, to post
customer funds with an FCM.5> Because
it is no longer necessary for most RICs
to use third-party custodial accounts to
engage in futures transactions, coupled
with evidence of significant risks that
may impair immediate and unfettered
access by FCMs, the use of third-party
custodial accounts is no longer justified
or appropriate, except in the limited
case where the FCM is precluded from
holding RIC assets.® Accordingly,
Interpretation No. 10 is being amended
and FCMs will not be viewed as being
in compliance with the requirements of
Section 4d(a)(2) if they deposit, hold, or
maintain margin funds for customer
accounts in third-party custodial
accounts, except that those FCMs not
eligible to hold the assets of their RIC
customers (i.e., due to their affiliation
with the RIC or its adviser) may use
such accounts under conditions
specified herein.

DATES: Effective Date: February 13,
2006.

FOR FURTHER INFORMATION CONTACT:
Carlene S. Kim, Senior Special Counsel,
Division of Clearing and Intermediary
Oversight, Commodity Futures Trading
Commission, 1155 21st Street, NW.,
Washington, DC 20581, telephone: (202)
418-5613.

SUPPLEMENTARY INFORMATION:

I. Background: Section 4d and
Interpretation No. 10

Section 4d(a)(2) of the CEA and
related Commission regulations require
that all funds received by an FCM from

5SEC Rule 17f-6, adopted 1996, permits RICs to
deposit customer margin directly with FCMs and
futures clearing houses. See Rule 17f-6, 17 CFR
270.17f-6, under the Investment Company Act, 15
U.S.C. 80a.

6In February 2005, a notice was published in the
Federal Register soliciting comments on a
withdrawal of Interpretation No. 10 (“Notice of
Proposed Withdrawal”). See 70 FR 5417 (February
2, 2005). In response thereto, the Commission
received comments from the following entities:
Investment Company Institute (“ICI"’); National
Futures Association (“NFA”); The Joint Audit
Committee (“JAC”); Futures Industry Association
(“FIA”); and AIG Series Trust (“‘AIG”). ICI and AIG
opposed a withdrawal of Interpretation No. 10;
NFA, JAC, and FIA supported a withdrawal of
Interpretation No. 10 and an outright prohibition of
third-party custodial accounts. The comment letters
are available on the Internet at http://www.cftc.gov/
files/foia/comments05.
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a customer to margin, guarantee, or
secure futures or commodity options
transactions and all accruals thereon be
accounted for separately, and not be
commingled with the FCM’s own funds
or used to margin the trades of or to
extend credit to any other person.?
Further, Section 4d(a)(2) has been
generally construed to require that
customer funds, when deposited at a
bank or other depository (i.e., trust
company, clearing organization, another
FCM), be placed in an account subject
to withdrawal upon demand by the
FCM carrying the customer account.8
Thus, any impediments or restrictions
on the FCM’s ability to obtain
immediate and unfettered access to
customer funds are not permitted. The
immediate and unfettered access
requirements is intended to prevent
potential delay or interruption in
securing required margin payments that,
in times of significant market
disruption, could magnify the impact of
such market disruption and impair the
liquidity of other FCMS and
clearinghouses.®

Interpretation No. 10 addressed the
issue of whether customer funds may be
deposited at a bank in a third-party
safekeeping account, in lieu of posting
such funds directly with an FCM,
without being deemed in violation of
Section 4d(a)(2).1° As was stated in
Interpretation No. 10, the segregated
customer funds account system,
whereby customer funds are posted
directly with the carrying FCM and held
by the FCM on behalf of its customers,
satisfies the essential requirements of
Section 4d(a)(2) and is

7U.S.C. 6d(a)(2). The Commission segregation
requirements are set forth in Regulations 1.20-1.30,
1.32 and 1.36, 17 CFR 1.20-1.30, 1.32 and 1.36.

8 F.g., Administrative Determination No. 29 of the
Commodity Exchange Authority (Sept. 28, 1937)
deposit of customers’ funds ‘“under conditions
whereby such funds would not be subject to
withdrawal upon demand would be repugnant to
the spirit and purpose of the Commodity Exchange
Act”); Financial and Segregation Interpretation No.
9—Money Market Deposit Accounts and NOW
Accounts,” 1 Comm. Fut. L. Rep. (CCH) {7119
(November 23, 1983) (at 7091-3) (“it has always
been the Division’s [Division of Trading and
Markets] position that customer funds deposited in
a bank cannot be restricted in any way, that such
funds must be held for the benefit of customers and
must be available to the customer and the FCM
immediately upon demand”).

9 See, e.g., Interpretation No. 10, Comm. Fut. L.
Rep. (CCH) 7120, at 7133 (“[t]he free flow of
required margin payments and the required
deposits is absolutely essential to the proper
functioning of the commodity exchanges. No
customer, especially one who may maintain
relatively large positions, can be permitted to
interrupt that flow, or there will be the potential for
serious adverse consequences to other market
participants and the marketplace itself”).

10 See Interpretation No. 10, Comm. Fut. L. Rep.
(CCH) T 7120.

“administratively the most efficient way
to treat such funds.” 11 At the time,
however, RICs were generally precluded
from using FCMs and futures
clearinghouses as custodians of fund
assets and third-party custodial
accounts were the only permissible
means available to RJCs to participate in
the futures market.’2 In view of this
legal restriction on RICs’ custodial
arrangements, the decision was made to
permit the use of third-party custodial
accounts to hold margin funds, without
being deemed to violate Section
4d(a)(2), subject to standards designed
to ensure FCMs’ immediate and
unfettered access to the funds in such
accounts.’3

II. Basis for Amended Interpretation

Developments since the issuance of
Interpretation No. 10 require
reconsideration of the permissibility of
third-party accounts by FCMs to deposit
or hold margin funds for customer
accounts. First, in 1996, the SEC
adopted Rule 17f-6, which permitted
RJCs, with limited exception, to deposit,
hold, and maintain their assets with
FCMs and certain other entities in
connection with futures transactions
effected on U.S. and foreign
exchanges.1# With the elimination of the
requirement that fund assets be held in
a bank custodial account, the new rule
allowed RJCs to participate in futures
trading generally in the same manner as
other futures customers by depositing
margin funds with FCMs and clearing
organizations.

Second, the practical and operational
factors that may impair the carrying
FCM’s right of immediate and
unfettered access to customer funds,
notwithstanding any terms and
conditions stipulated in a third-party
custodial agreement, have come to light.

11 See Interpretation No. 10, Comm. Fut. L. Rep.
(CCH) q 7120, at 7135.

12 See Section 17(f) of the Investment Company
Act, 15 U.S.C. 80a—17(f). At that time (but no
longer), under Section 17(f) and related rules RICs
were generally permitted to maintain their assets
only in the custody of a bank, a member of a
national securities exchange, or a national securities
depository. FCMs and futures clearinghouses did
not come within one of these categories.

13 Specifically, it was explained that “[i]n view of
the embryonic state of the law and regulatory
requirements which may affect the ability of other
institutions to participate in the commodity
markets, [it] does not now wish to ban altogether
the use of safekeeping accounts.” See Interpretation
No. 10, Comm. Fut. L. Rep. (CCH) { 7120, at 7131.

14Investment Company Act Rule 17f-6(b)(3), 17
CFR 270.17f-6(b)(3). Under the rule, a RJC is not
permitted to deposit fund assets with an FCM that
is an affiliate of the RJC or its adviser. Other
conditions in the rule provide that the manner in
which the FCM maintains fund assets must be
governed by a written contract and any gains on
fund transactions must be maintained with the FCM
only in de minimis amounts.

According to the comment letter of the
FIA, under the tripartite agreements,
customers rather than FCMs have the
client relationship with custodian
banks. As a result, customer funds held
in third-party accounts are not as
readily accessible to FCMs as they
would be in a segregated customer
account context and in fact, these
arguments have failed to prevent the
release or customer funds held in third-
party accounts, without the knowledge
or awareness of the carrying FCMs.15

Regulatory examinations also have
found instances of releases of customer
funds from third-party custodial
accounts. Specifically, Commission
audit staff have discovered instances of
significant amounts being released from
third-party custodial accounts without
the knowledge or permission of the
FCMs. The Joint Audit Committee,
which includes the key self-regulatory
organizations that perform front-line
supervision of the FCMs, has reported
similar instances of unauthorized
withdrawals, noting that is such cases,
the FCMs may not become aware of the
asset release until reconciliation is
performed.?6 These findings
demonstrate a real and significant risk
associated with third-party safekeeping
arrangements that are at odds with the
immediate and unfettered access
standards of Section 4d(a)(2).

Third, third-party custodial accounts
pose potential systemic liquidity risks
by diverting FCM capital to cover
customer margin obligations which
would otherwise be available to prevent
defaults from affecting the broader
marketplace. These risks may be
heightened in times of significant

15 FIA states that “[d]ue to the tripartite nature of
these arrangements, commodity customer funds
held in third-party accounts are not accessible to
the FCMs in the same manner as commodity
customer funds deposited in ordinary segregated
bank accounts * * * In this regard, a third party
account typically is maintained at the registered
investment company’s regular custodian, so that the
registered investment company rather than the FCM
has the client relationship with the custodian bank.
Similarly, the FCM’s back office personnel do not
have the same regular, ongoing communications
and interface with custodian bank personnel, as
they do with bank personnel * * *”” See Comment
Letter of FIA (April 4, 2005), supra, note 6.

16 See Comment Letter of JAC (April 4, 2005),
supra, note 6. As a result, FCMs may be unaware
of market exposure assumed on the undermargined
customers’ positions. Similarly, FIA noted that the
release of customer funds without the knowledge of
the FCM could lead to erroneous daily computation
of the total amount of customer funds on deposit
in segregated accounts, which could then lead to
errors in financial reporting statements filed by the
FCM with the Commission and self-regulatory
organizations (“SROs”). See Id.
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market volatility when liquidity is most
critical.1”

Finally, there remains concern over
the parity of treatment between
customers with segregated accounts of
Regulation 30.7 accounts?® and
customers using third-party custodial
accounts in the context of an FCM
bankruptcy proceeding.'® The
Division’s position is that third-party
custodial accounts are subject to the
U.S. Bankruptcy Code and applicable
provisions in the CEA, which provide
that customer’s pro rata share of the
available customer property.2°
Nevertheless, the Division is aware that
third-party custodial account
arrangements may create unnecessary
confusion on the part of the customer
and create the potential risk that third-
party custodial accounts might receive
priority or preference over other
customers in an FCM’s bankruptcy
proceeding, or at least cause additional
administrative expenses to be incurred,
in a manner inconsistent with the
Commission regulations and regulatory
objectives.21

Under Interpretation No. 10, FCMs
were permitted to hold margin funds in
third-party custodial accounts in order
to avoid precluding participation by
RICs in the futures market. The
conflicting restriction concerning the
custody of fund assets no longer exists,
with a minor exception. Together with
concerns regarding the risks to the
general marketplace and market users,
this is persuasive that third-party
custodial accounts are no longer
necessary or appropriate, except in the
limited case where an FCM is precluded
from holding RIC assets due to
affiliation with a RIC or its adviser.
Findings by both Commission audit staff
and the SROs of actual releases of
customer funds, without the required
knowledge or approval of the FCMs,
further demonstrate that the risks
associated with third-party custodial

171n addition, initial margin requirements
typically rise during such periods, creating
additional stress on FCM resources. FIA states that
the amount of funds in third-party accounts is
substantial and that these accounts are heavily
concentrated in a small number of FCMs and banks,
which factors further exacerbate the systemic
liquidity risks. See Comment Letter of FIA, note 6,
supra.

1817 CFR 30.7.

191n Interpretation No. 10, the Division voiced
the same concern regarding FCM bankruptcy but
concluded that the interest of facilitating
institutional participation in the futures market
supported the use of third-party custodial accounts.
See Interpretation No. 10, Comm. Fut. L. Rep. (CCH)
q 7120, at 7134.

2011 U.S.C. 766; Commission regulation 190.18,
17 CFR 190.08. However, this issue has not been
judicially determined.

21 See Interpretation No. 10, Comm. Fut. L. Rep.
(CCH) 17120, at 7134

accounts are real and material, not
merely theoretical, and that the public
policy benefits of ensuring the financial
integrity of the clearing system
outweigh any costs or inconvenience to
users of third-party custodial
accounts.22 Accordingly, Interpretation
No. 10 is being amended to provide that,
with the exception noted below, FCMs
may not deposit, hold, or maintain
customer margin in a third-party
account, without being deemed to
violate Section 4D(a)(2) of the CEA.23

The limited case where the use of
third-party custodial accounts will be
permitted, described at Section III
below, encompasses an FCM that is
affiliated with a RIC or its adviser. This
exception is appropriate because the
relief provided by SEC rule 17f-6 from
the restriction against using FCMs as the
direct custodians of fund assets not
available to RICs that use affiliate FCMs
to clear their futures transactions. For
these RICs, and without SEC action to
remedy the situation, the inability to use
third-party custodial accounts would
result in potentially undue disruption
and cost. In addition, it appears that the
overwhelming majority of the instances
of the current use of a third-patty
custodial accounts would not
encompass this situation.

It should be noted that this amended
interpretation regarding the use of third-
party custodial accounts for purposes of
Section 4d(a)(2) extends equally to
secured amount funds held for foreign
futures and foreign options customers in
third-party accounts pursuant to
Regulation 30.7. As a result, FCMs may
not deposit, hold, or maintain secured
amount funds held for foreign futures
and foreign options customers in third-
party accounts funds held for foreign
futures and foreign options customers in
third-party accounts under Regulation
30.7

22Both ICI and AIG noted the operational
efficiencies stemming from the use of a single bank
custodian to manage fund assets. Further, ICI stated
that the disruption and financial cost associated
with restructuring of existing custodial
relationships would outweigh any “theoretical”
benefits. See Comment Letter of ICI (April 4, 2005)
and Comment Letter of AIG (April 12, 2005), supra,
note 6.

23 Interpretation No. 10 is hereby withdrawn.
Further, the views relating to third-party custodial
accounts, set forth in related publications are also
hereby withdrawn, except that an FCM that is not
eligible to rely on SEC rule 17f-6 may rely on them
to the extent applicable and relevant. See CFTC
Advisory No. 37-96 (Responsibilities of Futures
Commission Merchants and Relevant Depositories
with Respect to Third Party Custodial Accounts),
Comm. Fut. L. Rep. (CCH) 126,765 (July 25, 1996)
and Interpretive Letters, specifically, CFTC
Interpretive Letters No. 85—6 (Comm. Fut. L. Rep.
(CCH) 1 22,579), No. 89—1 (Comm. Fut. L. Rep.
(CCH) 9 24,404), and No. 90-1 (Comm. Fut. L. Rep.
(CCH) 1 24,579).

III. Conditional Exception for FCMs Not
Eligible for SEC Rule 17f-6

An FCM that is not eligible to rely on
SEC Rule 17f-6 due to an affiliation
with a RIC or its advisor may use a
third-party custodial account for
purposes of holding margin fund for
such a customer, without being deemed
to be in violation of Section 4d(a)(2) or
Regulation 30.7, if the following
conditions are and continue to be met.24

First, the account must be maintained
in the name of the FCM, for the benefit
of the customer. Examples of acceptable
titles are ““‘[Names of FCM] Customer
Funds for the Benefit of X Investment
Company.” On the other hand, a third-
party custodial account may not be
maintained in the name of the RIC
customer or its adviser.25

Second, the FCM must have the
ability to liquidate open positions in an
account which goes into deficit or
becomes under margined within getting
clearance from any third-party
custodian of the account of the
customer.

Third, the FCM must have the right of
withdraw funds from the third-party
custodial account with no right of the
customer (or its fiduciary) to stop,
interrupt or otherwise interfere with
such withdrawal. An FCM which is
forced to await pre-clearance for margin
withdrawals has neither possession nor
control of he funds which may be
needed for margin purposes. Also, the
customer (and its fiduciary) may not
withdraw or otherwise have access to
the funds in the account except through
the FCM. Although provision in a third-
party custodial account agreement for a
notice to the customer (or to its
fiduciary) would not necessarily be
inconsistent with the FCM’s right of
access, a requirement that a customer
pre-approve margin withdrawals by the
FCM would be deemed insistent with
the FCM’s right of access.26 Finally,

24 These conditions are generally consistent with
those set forth in Interpretation No. 10.

25 The FCM also must comply with all applicable
requirements in Section 4d(a)(2) and related
Commission regulations, including Regulation
1.20(a) which provides that an FCM must obtain
and retain an acknowledgement from the depository
that it was informed that the customer funds
deposited therein are those of FCM customers and
are being held on accordance with the provisions
of the CEA and Commission regulations. See 17
CFR 1.20(a)

26 Similarly, the FCM could agree in a third-party
custodial agreement that before it directs the
custodian of a third-party custodial account to
dispose of customer funds held therein, the FCM
will state that all conditions precedent to its right
to direct disposition of customer funds in the
account have been met, provided that the only
condition which an FCM must satisfy in order to
have access to the funds in the account is to state
that there has been a default by the customer in
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third-party custodial accounts will be
considered subject to the customary
provisions in a commodity customer
account agreement to the effect that all
money, securities or property in the
customer’s account, or held for the
customer by the FCM or by any clearing
organization for a contract market upon
which trades of the customer are
executed, are pledged with the FCM and
the subject to a security. Interest in the
FCM'’s favor to secure any indebtedness
at any time owed by the customer to the
FCM.

Fourth, a third-party custodial
account may not be located at an
affiliate of the customer or a fiduciary
thereof. Thus, for example, a fund may
not maintain a third-party custodial
account at a bank with which the fund
has other relationships that make the
bank an affiliate or fiduciary of the fund.

These conditions are designed to
ensure, among other things, that the
FCM has free and ready access to
margin funds held in a third-party
custodial account, with the customer
restricted from access to such funds
except through the FCM. If the
conditions are met, and only in the case
of an affiliate FCM for so long as SEC
prohibitions exist, a third-party
custodial account for a RIC will be
deemed to be a segregated account of
the FCM within the meaning of Section
4d(a)(2) of the CEA or permissible under
Regulation 30.7, as the case may be, and
the FCM may include the funds in such
account in the calculation of the total
amount of customer funds on deposit in
segregated accounts or Regulation 30.7
accounts, as the case may be.

IV. Transition Period

In order to ensure that impacted
parties, including the FCMs and RICs,
are provided with adequate time to
make necessary adjustments to their
existing custodial arrangements, the
amendment to Interpretation No. 10 will
not be made effective until nine months
following publication in the Federal
Register.2”

Issued in Washington, DC on May 5, 2005,
by the Division of Clearing and Intermediary
Oversight.

James L. Carley,

Director.

[FR Doc. 05-9386 Filed 5—10-05; 8:45 am]
BILLING CODE 6351-01-M

making a margin payment or any other required
deposit.

27]CI requested that in the event that
Interpretation No. 10 is withdrawn, such
withdrawal should be made effective no less than
nine months following the publication of a final
notice. See Comment Letter of ICI, note 6, supra.

DEPARTMENT OF DEFENSE
Office of the Secretary

Revision of the Department of Defense
6055.9-Standard, Department of
Defense Ammunition and Explosives
Safety Standards

AGENCY: Department of Defense.
ACTION: Notice of change.

SUMMARY: The Department of Defense
Explosives Safety Board (DDESB) is
announcing several changes to
Department of Defense 6055.9-Standard,
dated July 1999. The DDESB is
republishing the Standard dated 5
October 2004 with all changes adopted
by the Board since the 1999 edition.

The DDESB is taking this action
pursuant to its statutory authority as set
forth in Title 10, United States Code,
Section 172 (10 U.S.C. 172) and DoD
Directive 6055.9, “DoD Explosives
Safety Board (DDESB) and DoD
Component Explosives Safety
Responsibilities,” 29 Jul 1996. The
Standard to the Office of the Secretary
of Defense, the Military Departments
(including the Army and Air Force
National Guards), the Defense Threat
Reduction Agency, the Defense Logistics
Agency, the Defense Contract
Management Agency, the Coast Guard
(when under DoD control), and other
parties who produce or manage
ammunition and explosives under
contract to the DoD. Through DoD
6055.9-STD the DDESB establishes
minimum explosives safety
requirements for storing and handling
ammunition and explosives.
ADDRESSES: Copies of this Standard may
be downloaded from the DDESB Web
page: http://www.ddesb.pentagon.mil/.
FOR FURTHER INFORMATION CONTACT: For
more detailed information on specific
aspects of this Standard, contact Dr.
Jerry M. Ward, phone: (703) 325-2525;
e-mail: Jerry.Ward@ddesb.osd.mil
DDESB, 2461 Eisenhower Avenue,
Room 856C, Alexandria, VA 22331—
0600.

SUPPLEMENTARY INFORMATION: Dating
back to 1928 when Congress directed
the Secretaries of the military
departments to establish a joint board of
officers to ‘keep informed on stored
supplies of ammunition and
components thereof * * * with
particular regard to keeping those
supplies properly dispersed and stored
and to preventing hazardous conditions
from arising to endanger life and
property inside or outside of storage
reservations,” the DDESB (formerly
known as the Ammunition Safety
Board) has periodically revised or

updated the Standard based on new
scientific or technical information and
explosives safety experience. The
implementation of a change to DoD
6055.9-STD depends on a formal
publication of a change to DoD 6055.9-
STD. In order to ensure compliance, the
Services and Defense Agencies modify
their Service or Agency implementing
procedures and standards accordingly.

This revision to the July 1999 version
of DoD 6055.9-STD incorporates
decisions made by the DDESB at the 31
6th meeting held on 20 August 1998 up
to and including the 326th meeting held
on 3 March 2004 and votes by DDESB
votes by correspondence memoranda
dated 3 December 1998, 5 July 2000, 2
November 2000, 28 December 2001, 26
March 2002, 21 November 2002, 27
February 2003, 9 June 2003, and 25
September 2003. Although the decisions
adopted by the Board up through the 31
7th meeting held on 25 February 1998
pre-date the July 1999 version, the
Standard was in the publication
process, and those changes were not
included.

The changes included herein address
the following:

e Rewrites the Standard in Plain
English, expands the glossary to include
additional terms used in the Standard,
reorganizes the content of the chapters
with no changes in explosives safety
criteria, incorporates both metric and
English units, and provides equations
(forward and back calculations) for all
tabulated variables.

e Completely revises the Hazard
Division (HD) 1.2 quantity-distance (Q—
D) criteria and related HD 1.1 minimum
hazardous fragment distance criteria as
well as incorporates editorial changes
taking into account new hazard sub-
divisions (HD) 1.2.1, and HD 1.2.2).
(Corresponding changes were made to
HD 1.2.1 and HD 1.2.2 criteria in
NATO).

e Redefines “Unit Risk HD 1.2”
munitions as “HD 1.2.3,” and expands
and clarifies the criteria for HD 1.2.3
munitions.

¢ Replaces Chapter 10 “Theater of
Operations” with completely revised
Chapter 10 “Military Operations Other
than War, Contingency, and Combat,”
includes new Q-D criteria for asset
preservation, provides site planning
process for subject operations, defines
field storage and handling areas and
associated Q-D criteria, expands
Glossary to include new terms included
in the revised chapter.

e (Clarifies that hardened aircraft
shelter criteria in chapter 10 are
applicable to peacetime operations as
well as contingency and combat.
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e Clarifies the application of
barricaded intraline criteria (18W 13)
from ammunition and explosives
storage facilities to runways and
taxiways (used only by DoD
Components).

e Establishes criteria for high
performance magazines and defines
“high performance magazine,” ‘“non-
robust munitions,” “robust munitions,”
“fragmenting munitions,” and
“sensitivity groups” (for HD 1.1 and HD
1.2 ammunition in the Joint Hazard
Classification System).

e Establishes criteria for non-DoD
explosives activities on DoD
installations and expands Glossary to
include new terms associated with
criteria.

o Establishes criteria for permissible
exposure to on-base roads from HD 1.1
airblast overpressure and defines
“general public” and “installation
related personnel”.

e (larifies minimum design
requirements for earth-covered
magazines and the expected (design)
blast loads.

e Expands and clarifies safe
separation distances for primary
fragments.

e Replaces and expands the liquid
propellant criteria with criteria for
energetic liquids to include: Energetic
Liquid Compatibility Groups and
associated mixing rules, summary of
hazard classifications and minimum
Q-D for energetic liquids used by DoD,
criteria for Occupational Safety and
Health Administration National Fire
Prevention Association Class I through
Class III flammable and combustible
energetic liquids, criteria for energetic
liquid oxidizers, and defines ‘“Energetic
Liquid” and “Hybrid propellants”.

e Clarifies Q-D criteria and mixing
rules for HD 1.4 ammunition, and
harmonizes criteria for quantities less
than 3,000 Ib with HD 1.3 criteria for
like quantities.

e Expands and clarifies criteria for
piers and wharfs that are restricted
loading and unloading ammunition and
explosives to and from barges.

e Establishes criteria for handling
limited amounts of HD 1.3 and HD 1.4
safety-at-sea and security items.

e Clarifies Q-D criteria for aircraft
loaded with HD 1.4 ammunition and
selected HD 1.2.2 and HD 1.3
munitions.

e Removes the list of approved earth-
covered magazines (ECM) from Chapter
5 and placed in DDESB Technical Paper
15 “Approved Protective Construction,”
added reference for HNDED-CS-95-01
“Guide for Evaluating Blast Resistance
of Non-Standard Magazines,” and added
definitions for “Aboveground

Magazine” and “Earth-Covered
Magazine (ECM)”.

e Revises HD mixing rules in Chapter
9.

o Clarifies criteria for application of
barricaded intermagazine distance and
intraline distance separation.

e Revises criteria for separation of
non-explosives ships from explosives
ships at anchorages.

¢ Revises the list of approved
munitions for ARMCO revetments.

e (Clarifies siting criteria for small
quantities of HD 1.1 (<450 Ibs), use of
ECM distances for other than 7-bar and
3-bar ECM, and application of HD 1.1 of
HD 1.2.1 items under certain situations
involving small quantities (<450 Ibs).

o Defines ““Secure Explosives Holding
Area” and “Secure Non-Explosives
Holding Area” and establishes
explosives safety criteria associated
with them.

e (Clarifies situations where
explosives safety site submissions are
not required.

e Completely revises Chapter 3
“Hazard Classification, Storage and
Compatibility Principles, and Mixing
Rules”.

e Revises storage criteria for inert
items in explosives areas.

e Establishes explosives safety
criteria for demilitarization processing
equipment and operations for expended
.50-caliber and smaller cartridge
casings.

¢ Establishes Hazards of
Electromagnetic Radiation to ordnance
(HERO) criteria.

e Defines roll-on roll-off (RORO)
operations and establishes limits and
controls for RORO operations.

e Clarifies conveyance, such as
International Standardization
Organization (ISO) container, loading
and unloading operations permitted at
magazines.

In adopting these changes, the DDESB
has determined that the Standards, as
changed, are at least as protective as the
previous Standards.

Dated: May 5, 2005.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 05-9346 Filed 5—10-05; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0054]

Federal Acquisition Regulation;
Information Collection; U.S. Flag Air
Carriers Certification

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for public
comments regarding an extension to an
existing OMB clearance.

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat will be submitting to the
Office of Management and Budget
(OMB) a request to review and approve
an extension of a currently approved
information collection requirement
concerning U.S. Flag Air Carriers
Certification. The clearance currently
expires on August 31, 2005.

Public comments are particularly
invited on: Whether this collection of
information is necessary for the proper
performance of functions of the FAR,
and whether it will have practical
utility; whether our estimate of the
public burden of this collection of
information is accurate, and based on
valid assumptions and methodology;
ways to enhance the quality, utility, and
clarity of the information to be
collected; and ways in which we can
minimize the burden of the collection of
information on those who are to
respond, through the use of appropriate
technological collection techniques or
other forms of information technology.
DATES: Submit comments on or before
July 11, 2005.

ADDRESSES: Submit comments regarding
this burden estimate or any other aspect
of this collection of information,
including suggestions for reducing this
burden to the General Services
Administration, FAR Secretariat (VIR),
1800 F Street, NW, Room 4035,
Washington, DC 20405.

FOR FURTHER INFORMATION CONTACT: Ms.
Jeritta Parnell, Contract Policy Division,
GSA, at (202) 501-4082.

SUPPLEMENTARY INFORMATION:

A. Purpose

Section 5 of the International Air
Transportation Fair Competitive
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Practices Act of 1974 (49 U.S.C. 1517)
(Fly America Act) requires that all
Federal agencies and Government
contractors and subcontractors use U.S.
flag air carriers for U.S. Government-
financed international air transportation
of personnel (and their personal effects)
or property, to the extent that service by
those carriers is available. It requires the
Comptroller General of the United
States, in the absence of satisfactory
proof of the necessity for foreign-flag air
transportation, to disallow expenditures
from funds, appropriated or otherwise
established for the account of the United
States, for international air
transportation secured aboard a foreign-
flag air carrier if an U.S. flag carrier is
available to provide such services. In
the event that the contractor selects a
carrier other than an U.S. flag air carrier
for international air transportation, the
contractor shall include a certification
on vouchers involving such
transportation. The contracting officer
uses the information furnished in the
certification to determine whether
adequate justification exists for the
contractor’s use of other than an U.S.
flag air carrier.

B. Annual Reporting Burden:

Respondents: 150.

Responses Per Respondent: 2.

Annual Responses: 300.

Hours Per Response: .25.

Total Burden Hours: 75.

Obtaining Copies of Proposals:
Requesters may obtain a copy of the
information collection documents from
the General Services Administration,
Regulatory Secretariat (VIR), Room
4035, 1800 F Street, NW, Washington,
DC 20405, telephone (202) 501-4755.
Please cite OMB Control No. 9000-0054,
U.S. Flag Air Carriers Certification, in
all correspondence.

Dated: April 29, 2005.

Julia B. Wise,

Director, Contract Policy Division.

[FR Doc. 05-9381 Filed 5—10-05; 8:45 am]
BILLING CODE 6820-EP-S

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION
[OMB Control No. 9000-0068]

Federal Acquisition Regulation;
Information Collection; Economic
Price Adjustment

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),

and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for public
comments regarding an extension to an
existing OMB clearance.

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat will be submitting to the
Office of Management and Budget
(OMB) a request to review and approve
an extension of a currently approved
information collection requirement
concerning economic price adjustment.
The clearance currently expires on
August 31, 2005.

Public comments are particularly
invited on: Whether this collection of
information is necessary for the proper
performance of functions of the FAR,
and whether it will have practical
utility; whether our estimate of the
public burden of this collection of
information is accurate, and based on
valid assumptions and methodology;
ways to enhance the quality, utility, and
clarity of the information to be
collected; and ways in which we can
minimize the burden of the collection of
information on those who are to
respond, through the use of appropriate
technological collection techniques or
other forms of information technology.
DATES: Submit comments on or before
July 11, 2005.

ADDRESSES: Submit comments regarding
this burden estimate or any other aspect
of this collection of information,
including suggestions for reducing this
burden to the General Services
Administration, FAR Secretariat (VIR),
1800 F Street, NW, Room 4035,
Washington, DC 20405.

FOR FURTHER INFORMATION CONTACT: Mr.
Jerry Zaffos, Contract Policy Division,
GSA, at (202) 208-6091.

SUPPLEMENTARY INFORMATION:

A. Purpose

A fixed-price contract with economic
price adjustment provides for upward
and downward revision of the stated
contract price upon occurrence of
specified contingencies. In order for the
contracting officer to be aware of price
changes, the firm must provide
pertinent information to the
Government. The information is used to
determine the proper amount of price
adjustments required under the
contract.

B. Annual Reporting Burden

Respondents: 5,346.
Responses Per Respondent: 1.
Annual Responses: 5,346.

Hours Per Response: .25.

Total Burden Hours: 1,337.

Obtaining Copies of Proposals:
Requesters may obtain a copy of the
information collection documents from
the General Services Administration,
FAR Secretariat (VIR), Room 4035, 1800
F Street, NW, Washington, DC 20405,
telephone (202) 501-4755. Please cite
OMB Control No. 9000-0068, Economic
Price Adjustment, in all
correspondence.

Dated: April, 29, 2005.
Julia B. Wise,
Director, Contract Policy Division.
[FR Doc. 05-9382 Filed 5—10-05; 8:45 am]
BILLING CODE 6820-EP-S

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Advisory Committee on
Military Compensation

AGENCY: DoD.

ACTION: Notice; public meeting of the
Defense Advisory Committee on
Military Compensation.

SUMMARY: Name of Committee: The
Defense Advisory Committee on
Military Compensation (DACMC).

Committee Membership: Chairman:
ADM (Ret) Donald L. Pilling. Members:
Dr. John P. White; Gen (Ret) Lester L.
Lyles; Mr. Frederic W. Cook; Dr. Walter
Oi; Dr. Martin Anderson; and Mr.
Joseph E. Jannotta.

General Function of the Committee:
The Committee will provide the
Secretary of Defense, through the Under
Secretary of Defense (Personnel and
Readiness), with assistance and advice
on matters pertaining to military
compensation. The Committee will
examine what types of military
compensation and benefits are the most
effective for meeting the needs of the
Nation.

Agenda: On June 7, 2005, from 10
a.m. to 12 p.m., the Committee will
discuss various aspects of the military
pay and benefits system, specifically
examining issues identified in the
Committee’s initial meeting in May
2005.

Procedure: Public participation in
Committee discussions at this meeting
will not be permitted. Written
submissions of data, information, and
views may be sent to the Committee
contact person at the address shown.
Submissions should be received by
close of business June 1, 2005. Persons
attending are advised that the
Committee is not responsible for
providing access to electrical outlets.
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DATES: Tuesday, June 7, 2005, from 10
a.m. to 12 p.m.

ADDRESSES: Crystal City Hilton, 2399
Jefferson Davis Highway, Arlington, VA
22202.

FOR FURTHER INFORMATION CONTACT:
Contact Mr. Terry Mintz, Designated
Federal Official, Defense Advisory
Committee on Military Compensation,
2521 S. Clark Street, Arlington, VA
22202. Telephone: 703-699-2700.

Dated: May 5, 2005.

Jeannette Owings-Ballard,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 05-9417 Filed 5-10-05; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Meeting of the Defense Department
Advisory Committee on Women in the
Services (DACOWITS)

AGENCY: Department of Defense.
ACTION: Notice; meeting of the Defense
Department Advisory Committee on
Women in the Services.

SUMMARY: Pursuant to Section 10(a),
Public Law 92-463, as amended, notice
is hereby given of a forthcoming
meeting of the Defense Department
Advisory Committee on Women in the
Services (DACOWITS). The purpose of
the Committee meeting is to discuss the
2004 DACOWITS Report. The meeting
is open to the public, subject to the
availability of space.

Interested persons may submit a
written statement for consideration by
the Committee and make an oral
presentation of such. Persons desiring to
make an oral presentation or submit a
written statement to the Committee
must notify the point of contact listed
below no later than 5 p.m., May 9, 2005.
Oral presentations by members of the
public will be permitted only on
Monday, May 16, 2005, from 4:45 p.m.
to 5 p.m. before the full Committee.
Presentations will be limited to two
minutes. Number of oral presentations
to be made will depend on the number
of requests received from members of
the public. Each persons desiring to
make an oral presentation must provide
the point of contact listed below with
one (1) copy of the presentation by 5
p.m., May 9, 2005 and bring 35 copies
of any material that is intended for
distribution at the meeting. Persons
submitting a written statement must
submit 35 copies of the statement to the
DACOWITS staff by 5 p.m. on May 9,
2004.

DATES: 16 May 2005, 8:30 a.m.—5 p.m.,
17 May 2005, 8:30 a.m.—5 p.m.
Location: Double Tree Hotel Crystal
City National Airport, 300 Army Navy
Drive, Arlington, VA 22202.
FOR FURTHER INFORMATION CONTACT: MA]
Kimberly Venable, USA DACOWITS,
4000 Defense Pentagon, Room 2C548A,
Washington, DC 20301-4000.
Telephone (703) 697—2122. Fax (703)
614-6233.
SUPPLEMENTARY INFORMATION: Meeting
agenda.

Monday, May 16, 2005, 8:30 a.m.-5
p.-m.

Welcome & Administrative Remarks.
Work Life Balance.

Deployment and Families.
Deployment and Women.

Public Forum.

Tuesday, May 17, 2005, 8:30 a.m.-5
p-m.

DoD Mental Health Program.

Army Research Institute.

Army Human Resources Command.
Personal Responsibility Program.

Note: Exact order may vary.

Dated: May 5, 2005.
Jeannette Owings-Ballard,

Federal Register Liaison Officer, Department
of Defense.

[FR Doc. 05-9416 Filed 5—10-05; 8:45 am)]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Department of the Navy

Meeting of the Ocean Research
Advisory Panel

AGENCY: Department of the Navy, DoD.
ACTION: Notice of open meeting.

SUMMARY: The Ocean Research Advisory
Panel (ORAP) will meet to discuss
National Oceanographic Partnership
Program (NOPP) activities. All sessions
of the meeting will remain open to the
public.

DATES: The meeting will be held on
Thursday, June 23, 2005, from 10:30
a.m. to 5 p.m. and Friday, June 24, 2005,
from 9 a.m. to 5 p.m. In order to
maintain the meeting time schedule,
members of the public will be limited in
their time to speak to the Panel.
Members of the public should submit
their comments one week in advance of
the meeting to the meeting Point of
Contact.

ADDRESSES: The meeting will be held in
the Hubbs Hall Conference Room at the
Scripps Institution of Oceanography,
8602 La Jolla Shores Drive, La Jolla, CA
92037.

FOR FURTHER INFORMATION CONTACT: Dr.
Melbourne G. Briscoe, Office of Naval
Research, 800 North Quincy Street,
Arlington, VA 22217-5660, telephone
703—-696—4120.

SUPPLEMENTARY INFORMATION: This
notice of open meeting is provided in
accordance with the Federal Advisory
Committee Act (5 U.S.C. App. 2). The
purpose of this meeting is to discuss
NOPP activities. The meeting will
include discussions on ocean
observations, current and future NOPP
activities, and other current issues in
the ocean sciences community.

Dated: May 5, 2005.
1.C. Le Moyne Jr.,
Lieutenant, Judge Advocate General’s Corps,
U.S. Navy, Alternate Federal Register Liaison
Officer.
[FR Doc. 05-9365 Filed 5-10-05; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
SUMMARY: The Leader, Information
Management Case Services Team,
Regulatory Information Management
Services, Office of the Chief Information
Officer, invites comments on the
proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before July 11,
2005.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Information Management Case Services
Team, Regulatory Information
Management Services, Office of the
Chief Information Officer, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
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reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: May 5, 2005.
Angela C. Arrington,
Leader, Information Management Case
Services Team, Regulatory Information
Management Service, Office of the Chief
Information Officer.

Office of Elementary and Secondary
Education

Type of Review: New.

Title: Binational Migrant Education
Program (BMEP) State MEP Director
Survey.

Frequency: Annually.

Affected Public: State, Local, or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 52.

Burden Hours: 52.

Abstract: The survey collects
information from State Migrant
Education Programs (MEPs) on their
participation in the Binational Migrant
Education Program (BMEP) to serve
children who migrate between Mexico
and the U.S.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the “Browse Pending
Collections” link and by clicking on
link number 2755. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center, 9th Floor, Washington,
D.C. 20202-4700. Requests may also be
electronically mailed to the Internet
address OCIO_RIMG@ed.gov or faxed to
202-245-6621. Please specify the
complete title of the information
collection when making your request.

Comments regarding%)urden and/or
the collection activity requirements

should be directed to Kathy Axt at her
e-mail address Kathy.Axt@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 05-9334 Filed 5-10-05; 8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Advance Notice of Intent To Prepare an
Environmental Impact Statement for
the Disposal of Greater-Than-Class-C
Low-Level Radioactive Waste

AGENCY: Department of Energy.
ACTION: Advance notice of intent.

SUMMARY: The U.S. Department of
Energy (DOE) is providing advance
notice of its intent to prepare an
Environmental Impact Statement (EIS)
under the National Environmental
Policy Act (NEPA) on the disposal of
Greater-Than-Class-C (GTCC) low-level
radioactive waste (LLW) generated by
activities licensed by the Nuclear
Regulatory Commission (NRC). The
primary purpose of this EIS is to address
the disposal of wastes with
concentrations greater than Class C, as
defined in NRC regulations at 10 CFR
part 61, resulting from NRC or
Agreement State licensed activities
(hereafter referred to as NRC licensed
activities). DOE also plans to review its
waste inventories with a view toward
including those wastes with
characteristics similar to GTCC waste
and which otherwise do not have a path
to disposal in the scope of the EIS, as
appropriate. DOE intends that this EIS
will enable DOE to select any new or
existing disposal locations, facilities,
and methods for disposal of GTCC LLW
and DOE waste with similar
characteristics.

The Low-Level Radioactive Waste
Policy Amendments Act of 1985
(LLRWPAA) assigned to the Federal
Government responsibility for the
disposal of GTCC radioactive waste.
This EIS will evaluate alternative
locations and methods for disposal of
these wastes. Potential disposal
locations include deep geologic disposal
facilities; existing LLW disposal
facilities, both commercial and DOE;
and new facilities at DOE or other
government sites, or on private land.
Methods to be considered include deep
geologic disposal, greater confinement
disposal configurations, and enhanced
near-surface disposal facilities.

DOE is issuing this Advance Notice of
Intent (ANOI), pursuant to 10 CFR

1021.311(b), in order to inform, and
request early comments from, the public
and interested agencies about the
proposed action, the preliminary range
of alternatives, and the potential issues
related to DOE’s decisions for this
category of waste. Following the
issuance of this ANOI, DOE intends to
conduct further activities to collect
updated information from licensees and
DOE sites on waste characteristics and
projections to support the EIS analysis.
As part of that effort, DOE may seek
assistance from industry trade
associations, Agreement States, NRC,
and other appropriate entities. DOE
intends to invite the NRC and the
Environmental Protection Agency to
participate as cooperating agencies in
the preparation of this EIS.

DATES: Comments on this ANOI are due
June 10, 2005. DOE will consider
comments received after June 10, 2005
to the extent practicable. DOE plans to
issue a Notice of Intent (NOI) for this
EIS in the fall of 2005. The NOI will
propose a range of reasonable
alternatives for disposal methods and
locations. After the NOI is issued, DOE
will conduct public scoping meetings to
assist in further defining the scope of
the EIS and to identify significant issues
to be addressed. The dates and locations
of all scoping meetings will be
announced in the NOI, subsequent
Federal Register notices, and in local
media.

ADDRESSES: Please direct comments or
suggestions on the scope of the EIS and
questions concerning the proposed
project to: James Joyce, Document
Manager, Office of Federal Disposition
Options (EM-13), U.S. Department of
Energy, 1000 Independence Avenue,
SW., Washington, DC 20585-0119,
Telephone (301) 903-2151, Fax: 301—
903-3877, E-mail to:
james.joyce@em.doe.gov (use “ANOI
Comments” for the subject).

FOR FURTHER INFORMATION CONTACT: To
request further information about this
EIS, the public scoping meetings, or to
be placed on the EIS distribution list,
use any of the methods listed under
ADDRESSES above. For general
information concerning the DOE
National Environmental Policy Act
(NEPA) process, contact: Carol
Borgstrom, Director, Office of NEPA
Policy and Compliance (EH-42), U.S.
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585-0119,
Telephone: 202-586—4600, or leave a
message at 1-800—472-2756, Fax: 202—
586—7031.
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This Advance Notice of Intent will be
available on the Internet at http://
www.eh.doe.gov/nepa.

SUPPLEMENTARY INFORMATION:

Background

GTCC waste is LLW generated by NRC
licensed facilities with concentrations of
radionuclides which exceed the limits
established by the NRC for Class C
radioactive waste, as defined by 10 CFR
61.55. The NRC defines LLW classes as
A, B and C by the concentration of
specific short- and long-lived
radionuclides, with Class C having the
highest concentration limits (see 10 CFR
part 61, “Licensing Requirements for
Land Disposal of Radioactive Waste”).

Section 3(b)(1)(D) of the LLRWPAA
assigns to the Federal Government
responsibility for the disposal of certain
GTCC radioactive waste generated by
NRC licensees, which is not owned or
generated by DOE, by the United States
Navy from decommissioning vessels, or
by certain other federal activities. The
LLRWPAA also specifies that GTCC
LLW, which is designated a federal
responsibility by subparagraph (b)(1)(D)
of the Act, be disposed of in a facility
licensed by the NRC that the NRC
determines is adequate to protect public
health and safety. The LLRWPAA
further states that the Secretary of
Energy shall issue a report
recommending safe disposal options for
such wastes. DOE issued such a report
in 1987. The report can be obtained by
contacting the Document Manager listed
under ADDRESSES above.

GTCC LLW occurs in three forms, as
discussed in the following sections and
summarized in Table 1. The information
in Table 1 on waste volumes and
characteristics is based on reports that
are approximately 10 years old and,
therefore, may no longer be accurate.
Accordingly, DOE plans to conduct
activities to update this information
following the issuance of this ANOL
The reports identified below can be
obtained by contacting the Document
Manager listed under ADDRESSES above.

1. Sealed Sources

Sealed sources contain radionuclides
in concentrated, relatively small,
encapsulated packages. These sources
are widely used in medicine,
agriculture, research and industry. DOE
funded a study by the Idaho National
Engineering Laboratory
(Characterization of Greater-Than-
Class-C Sealed Sources, Volumes 1, 2,
and 3, DOE/LLW-163 [Idaho Falls,
Idaho: Sept. 1994]), which estimated
there are about 250,000 GTCC sealed
sources in the United States.

In the past, NRC has approached DOE
regarding the disposition of unwanted
sealed sources that present security or
safety and health concerns due to
existing storage conditions. As a result
of these concerns, DOE has been
recovering domestic sealed sources
since 1992. This effort has focused on
those sources that were determined to
pose the highest risk, resulting in
recovery, transfer of title and possession
to DOE, and secure interim storage by
DOE of approximately 10,000 GTCC
sealed sources. To date, no disposal
path for many of these sealed sources
has been identified. The September 11,
2001, terrorist events and subsequent
potential threats have heightened
concerns that individuals or
organizations could gain possession of
these sources and use them as the
radionuclide source to make a
Radiological Dispersal Device (also
known as a “dirty bomb”). According to
a DOE-funded study by the Idaho
National Engineering Laboratory
(Greater-Than-Class C Low-Level
Radioactive Waste Characterization:
Estimated Volumes, Radionuclides and
Other Characteristics, DOE/LLW-114,
Revision 1 [Idaho Falls, Idaho: Sept.
1994]), the expected volume of sealed
sources requiring disposal through 2035
is estimated to be as high as 1,913 cubic
meters (packaged volume).

2. GTCC-Activated Metals

There are over 100 operating nuclear
power plants and approximately 20

non-operating power plants in various
phases of decommissioning across the
United States. As a result of reactor
operations, portions of the reactor barrel
and other stainless steel components
near the fuel assemblies become highly
activated by the neutron flux. The
majority of this waste is generated when
nuclear power plants are
decommissioned, although some may
result from maintenance activities
performed before decommissioning.
Many of these nuclear power plants are
applying for and receiving license
extensions from NRC. Therefore, much
of this waste will be generated in the
future. According to DOE/LLW-114,
Revision 1, nuclear utilities will
generate an estimated 864 to 5,960 cubic
meters (packaged volumes) of GTCC-
activated metal LLW through 2055.

3. Other GTCC LLW

The third form of GTCC LLW consists
of material such as nuclear power plant
resin, filter media and general
laboratory waste (glove boxes, gloves,
wipes, smoke detectors), job wastes or
other like debris from NRC-licensed fuel
fabrication, fuel testing, and research
laboratories. Nuclear utilities will
generate an estimated 167 to 866 cubic
meters of such waste through the year
2035 (DOE/LLW-114, Revision 1).

In addition, DOE manages waste with
radionuclide concentrations similar to
GTCC LLW. Under the Atomic Energy
Act of 1954, as amended (AEA), DOE
has the authority to regulate the
management of the radioactive hazard of
its wastes; therefore, DOE does not use
the 10 CFR part 61 classification system,
and most DOE wastes are not generated
by NRC-licensed activities. Some of
these DOE wastes are very similar to
GTCC waste in that they are low-level
wastes with concentrations greater than
Class C and currently do not have an
identified path for disposal. Much of the
DOE waste that is similar to GTCC waste
is generated by AEA defense activities.

TABLE 1.—SUMMARY OF WASTES BEING CONSIDERED FOR INCLUSION IN THE SCOPE OF THE PLANNED ENVIRONMENTAL
IMPACT STATEMENT ADDRESSING LONG-TERM DISPOSITION OF GREATER THAN CLASS C WASTE

Waste form

Primary source

Volume and activity*

Sealed Sources

and strontium-90.
Activated Metal

Other Waste .....

Primarily medical, industrial, and scientific sources containing
long-half-life nuclides (e.g. americium, plutonium) and high
activity sources with shorter half-lives such as cesium-137,

Primarily from more than 100 nuclear power currently oper-
ating, and decommissioning activities at 24 plants.

Assortment of wastes such as glove boxes, fuel fabrication
equipment, and trash resulting from source manufacture,
research, utility, medical, agricultural and industrial sources.

Total estimate through 2035 is up to 1,913 cubic meters, with
a total activity industrial, and scientific sources of approxi-
mately 4,040,000 curies.

As decommissioning of reactors proceeds over time, it is esti-
mated that GTCC activated metal will amount to about 864
plants to 5,960 cubic meters, containing 38 to 102 million
curies through year 2055.

It is estimated that the quantity of non-DOE waste in this cat-
egory will amount to about 167 to 866 cubic meters, con-
taining 6,962 to 19,707 curies through 2035.
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TABLE 1.—SUMMARY OF WASTES BEING CONSIDERED FOR INCLUSION IN THE SCOPE OF THE PLANNED ENVIRONMENTAL
IMPACT STATEMENT ADDRESSING LONG-TERM DISPOSITION OF GREATER THAN CLASS C WASTE—Continued

Waste form

Primary source

Volume and activity*

DOE Waste

DOE also plans to review its waste inventories with a view to-
ward including those wastes with characteristics similar to
GTCC waste in the scope of the EIS, as appropriate.

DOE plans to develop an inventory, including volume and ac-
tivity estimates.

*Volume and activity estimates were obtained from DOE/LLW-114, Revision 1. All volume estimates are packaged volumes.

Purpose and Need for Action

DOE needs to identify the facilities
and methods for disposing of GTCC
LLW and similar DOE waste. Pursuant
to the LLRWPAA, the Federal
Government is responsible to provide
disposal for GTCC LLW generated by
NRC licensees. DOE is also responsible
for the disposal of its wastes that are
similar to GTCC waste. Currently, there
are no facilities available for disposal of
GTCC waste. Until disposal capability
becomes available, the only option for
managing GTCC LLW is to store it at its
current locations or to find a location
that can receive the waste and store it
until a disposal facility is available to
receive it.

Discussion

In the 1987 report to Congress that
provided recommendations on the
disposal of GTCC LLW, the Secretary of
Energy identified a number of activities
that could be undertaken regarding
GTCC waste including resolving
regulatory uncertainties, addressing
technical issues, and taking steps to
ensure that entities that generate GTCC
LLW bear all reasonable costs of waste
disposal.

In 2002, the General Accounting
Office (now called the Government
Accountability Office or GAO)
conducted a review to determine the
number of unwanted sealed sources in
the United States, to determine the
status of recovery efforts within DOE, to
identify problems that may exist
regarding recovery efforts, and to
determine the status of DOE’s efforts to
provide a disposal facility for unwanted
sealed sources. The GAO prepared a
report, Nuclear Nonproliferation-DOE
Action Needed to Ensure Continued
Recovery of Unwanted Sealed
Radioactive Sources, GAO-03-483,
recommending that DOE initiate the
process to develop a permanent disposal
facility for GTCC LLW, and that it
develop a plan that would establish
milestones for the process, evaluate
disposal options, estimate costs and
address legislative, regulatory, and
licensing considerations. Although GAO
focused its review on sealed sources,
DOE recognizes the LLRWPAA

requirement that the Federal
Government is responsible for disposal
of other types of GTCC LLW from NRC-
licensed activities. DOE also plans to
review its waste inventories with a view
toward including those wastes with
characteristics similar to GTCC waste in
the scope of the EIS, as appropriate.

Potential Range of Alternatives

DOE proposes to dispose of GTCC
LLW in a manner that protects human
health and the environment.
Accordingly, DOE intends to prepare an
EIS pursuant to NEPA that would
evaluate reasonable alternatives for
disposal of these wastes. The scope of
the EIS would include disposal capacity
that will be needed for (1) current and
projected GTCC LLW generated by NRC
licensees that does not have a disposal
pathway, and (2) DOE wastes with
characteristics similar to GTCC waste
identified for inclusion in the EIS based
on DOE’s inventory review.

Alternatives to be considered include
disposal in new or existing DOE or
commercial facilities, including greater
confinement disposal configurations,
geologic disposal, or enhanced near-
surface disposal facilities. The varied
forms of GTCC LLW may make multiple
locations and disposal methods
desirable, and this EIS would evaluate
such options.

New facilities that could offer greater
confinement disposal would include
capabilities such as boreholes,
intermediate depth disposal, and other
specially designed facilities. DOE would
also consider which types of GTCC LLW
could be safely disposed of in existing
commercial LLW disposal facilities and
DOE disposal facilities. The potential
environmental impacts of using both
existing and new facilities owned and
operated by DOE as well as existing and
new facilities owned and operated by
commercial licensees would be
considered. DOE would evaluate
whether all waste types can or should
be disposed of in the same facility or
whether different waste types would
best be disposed of in different facilities.
DOE would also consider quantities and
time periods when wastes would
require disposal and alternative modes
of disposal.

Invitation to Comment

DOE invites the public to provide
early assistance in identifying the scope
and environmental issues to be analyzed
in the forthcoming GTCC LLW disposal
EIS. DOE will consider public
comments and other relevant
information in developing a Notice of
Intent for publication in the Federal
Register.

Following issuance of this ANOI, DOE
will initiate activities to update
information about the GTCC waste types
and quantities in need of disposition.
DOE will use this information to update
the data to be analyzed in the EIS.

Preliminary Identification of
Programmatic Issues

DOE plans to consider the issues
listed below in its analysis of the
potential impacts of alternatives for the
disposal of GTCC LLW. DOE invites
comment from Federal agencies, Native
American tribes, state and local
governments, licensees of sealed sources
and other GTCC LLW, and the public on
these and any other issues that should
be considered in the EIS:

¢ Identifying the best means to obtain
an accurate inventory of potential GTTC
LLW and DOE waste with similar
characteristics including the source,
volume, concentrations, and other
relevant characteristics.

e Determining the logistics for waste
characterization, inventory,
transportation, treatment, interim
storage and permanent disposal.

¢ Evaluating mechanisms and
scenarios under which GTCC waste
could be safely disposed of in existing
and/or new LLW disposal facilities.

¢ Identifying and proposing
resolution for issues associated with the
chemical constituents in the GTCC LLW
that may be regulated under the
Resource Conservation and Recovery
Act (RCRA).

¢ Identifying options for ensuring that
the beneficiaries of the activities
resulting in the generation of GTCC
LLW bear all reasonable cost of
disposing of such waste.

e Identifying DOE wastes that are
appropriate for inclusion in the EIS.
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Potential Environmental Issues for
Analysis

The DOE has tentatively identified the
following environmental issues for
analysis in the GTCC EIS. The list is
presented to facilitate early comment on
the scope of the EIS; it is not intended
to be comprehensive nor to
predetermine the alternatives to be
analyzed or their potential impacts.

¢ Potential impacts to the general
population and workers from
radiological and non-radiological
releases.

e Potential impacts, including air and
water quality impacts.

¢ Potential transportation impacts
from the shipment of GTCC radioactive
waste to a disposal site.

¢ Potential impacts from postulated
accidents.

¢ Potential disproportionately high
and adverse effects on low-income and
minority populations (environmental
justice).

¢ Potential Native American
concerns.

e Irretrievable and irreversible
commitment of resources.

e Short-term and long-term land use
impacts.

e Compliance with applicable
Federal, state, and local requirements.

¢ Long-term site health and
environmental impacts, including
potential impacts on groundwater
quality.

¢ Long-term site suitability, including
erosion and seismicity.

EIS Process

DOE plans to issue the NOI in the fall
of calendar year 2005, which will be
followed by a public scoping period.
DOE will announce the availability of
the Draft EIS in the Federal Register and
other media, and will provide the
public, organizations, and agencies with
an opportunity to submit comments.
These comments will be considered and
addressed in the Final EIS. DOE will
issue a Record of Decision no sooner
than 30 days after publication of the
Environmental Protection Agency’s
notice of availability of the Final EIS.

Issued in Washington, DC, on May 4, 2005.

C. Russell H. Shearer,

Acting Assistant Secretary for Environment,
Safety and Health.

[FR Doc. 05-9397 Filed 5—10-05; 8:45 am]
BILLING CODE 6450-01-P

ACTION: Notice of open meeting.

DEPARTMENT OF ENERGY

Office of Fossil Energy; Methane
Hydrate Advisory Committee

AGENCY: Department of Energy.

This notice announces a meeting of
the Methane Hydrate Advisory
Committee. Federal Advisory
Committee Act (Pub. L. 92—-463, 86 Stat.
770) requires that notice of these
meetings be announced in the Federal
Register.

DATES: Tuesday, June 7, 2005, 8 a.m. to
5 p.m., Wednesday, June 8, 2005, 8 a.m.
to noon.

ADDRESSES: Hotel Galvez, 2024 Seawall
Boulevard, Galveston, Texas 77550.

FOR FURTHER INFORMATION CONTACT:
Edith Allison, U.S. Department of
Energy, Office of Oil and Natural Gas,
Washington, DC 20585. Phone: 202—
586-1023.

SUPPLEMENTARY INFORMATION: Purpose of
the Committee: The purpose of the
Methane Hydrate Advisory Committee
is to provide advice on potential
applications of methane hydrate to the
Secretary of Energy; assist in developing
recommendations and priorities for the
Department of Energy methane hydrate
research and development program.
Tentative Agenda:

Tuesday, June 7

¢ Welcome and Introductions

¢ Joint meeting with the Interagency
Coordinating Committee—8:15 a.m. to
12:30 p.m. Briefings on recent
accomplishments, planned activities,
issues and concerns by the Department
of Energy; U.S. Geological Survey;
Minerals Management Service; National
Oceanic and Atmospheric
Administration; Naval Research
Laboratory; and National Science
Foundation. Discussion of major
interagency issues, including activities
with other nations, FY2006 budgets, and
reauthorization

o Offshore Studies Update

e Arctic Studies Update

e Open Discussion: future program
directions

Wednesday, June 8

e Changes in Advisory Committee
structure: reauthorization, requirement
for Committee members to be “special
Government employees”

¢ Continue open discussion of future
program directions and preparation of
letter to the Secretary

e Adjourn

Public Participation: The meeting is
open to the public. The Chairman of the
Committee will conduct the meeting to
facilitate the orderly conduct of
business. If you would like to file a
written statement with the Committee,
you may do so either before or after the
meeting. If you would like to make oral

statements regarding any of the items on
the agenda, you should contact Edith
Allison at the address or telephone
number listed above. You must make
your request for an oral statement at
least five business days prior to the
meeting, and reasonable provisions will
be made to include the presentation on
the agenda. Public comment will follow
the 10-minute rule.

Minutes: The minutes of this meeting
will be available for public review and
copying within 60 days at the Freedom
of Information Public Reading Room,
Room 1E-190, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC, between 9 a.m. and 4
p.m., Monday through Friday, except
federal holidays. Transcripts will be
available upon request.

Issued at Washington, DC, on May 4, 2005.
Rachel M. Samuel,
Deputy Advisory Committee, Management
Officer.
[FR Doc. 05-9396 Filed 5—-10-05; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EG05-62-000, et al.]

Wolverine Creek Goshen
Interconnection LLC; Electric Rate and
Corporate Filings

May 4, 2005.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Wolverine Creek Goshen
Interconnection, LL.C

[Docket No. EG05-62—-000]

Take notice that on April 29, 2005,
Wolverine Creek Goshen
Interconnection LLC (WCGI) filed with
the Federal Energy Regulatory
Commission an application for
determination of exempt wholesale
generator status pursuant to part 365 of
the Commission’s regulations.

WCGI states it is a Delaware limited
liability company that will own and
operate an interconnection transmission
line that will be necessary to connect
the wholesale generating facilities that
will be owned by its owners companies
(i.e., Wolverine Creek Energy LLC and
Ridgeline Airtricity Energy, LLC) to the
PacifiCorp transmission system. WCGI
further states that the interconnection
line will be used by WCGI to transport
to the PacifiCorp system the power
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WCGTI’s owners produce and sell to their
wholesale power customers.

Comment Date: 5 p.m. eastern time on
May 16, 2005.

2. Celerity Energy Partners San Diego
LLC

[Docket No. EG05-63-000]

Take notice that on April 29, 2005,
Celerity Energy Partners San Diego LLC,
a California limited liability company
(Applicant), filed with the Federal
Energy Regulatory Commission an
application for determination of exempt
wholesale generator status pursuant to
part 365 of the Commission’s
regulations and section 32 of the Public
Utility Holding Company Act of 1935,
as amended.

Applicant states that it will operate
one or more networked distributed
resource generation facilities. Applicant
further states that it will be engaged
directly and exclusively in the business
of owning or operating, or both owning
and operating, eligible facilities. None of
the electric energy produced from any
such Network Distributed Resource
facilities will be sold other than in
wholesale sales.

Comment Date: 5 p.m. eastern time on
May 20, 2005.

3. Wolverine Creek Energy LLC

[Docket No. EG05-64—000]

Take notice that on April 29, 2005,
Wolverine Creek Energy LLC (Wolverine
Creek) filed with the Commission an
application for determination of exempt
wholesale generator status pursuant to
part 365 of the Commission’s
regulations.

Wolverine Creek states that it is a
Delaware limited liability company that
will construct, own and operate an
approximately 65 MW electric
generation facility located in Goshen,
Idaho. Wolverine Creek further states it
will sell power exclusively at
wholesales.

Comment Date: 5 p.m. eastern time on
May 16, 2005.

4. ISO New England Inc.

[Docket No. ER01-316-016]

Take notice that on April 27, 2005,
ISO New England Inc. filed its Index of
Customers for the first quarter of 2005
for its Tariff for Transmission Dispatch
and Power Administration Services in
compliance with Order No. 614.

Comment Date: 5 p.m. eastern time on
May 18, 2005.

5. Northern Iowa Windpower II LLC

[Docket No. ER02—-2085-003]

Take notice that on April 27, 2005,
Northern Iowa Windpower II LLC

submitted a compliance filing pursuant
to the Commission’s letter order issued
April 6, 2005 in Docket No. ER02-2085—
002 to include the change in status
reporting requirements adopted by the
Commission in Order No. 652,
Reporting Requirements for Changes in
Status for Public Utilities with Market-
Based Rate Authority, 110 FERC
161,097 (2005).

Comment Date: 5 p.m. eastern time on
May 18, 2005.

6. Duke Energy Fayette, LLC

[Docket No. ER03—-185—-004]

Take notice that on April 27, 2005,
Duke Energy Fayette, LLC (Duke
Fayette) submitted for filing revisions to
its market-based rate tariff, designated
as FERC Electric Tariff, Original Volume
No. 1, to include the change in status
reporting requirements adopted by the
Commission in Order No. 652,
Reporting Requirements for Changes in
Status for Public Utilities with Market-
Based Rate Authority, 110 FERC
161,097 (2005).

Duke Fayette states that copies of the
filing were served on the parties on the
official service list in the above-
captioned proceeding.

Comment Date: 5 p.m. eastern time on
May 18, 2005.

7. Midwest Independent Transmission
System Operator, Inc.; Ameren Services
Co., et al.

[Docket Nos. ER05-6-020, EL04-135-022,
EL02-111-040, EL03-212-036]

Take notice that on April 27, 2005,
the Midwest Independent Transmission
System Operator, Inc. (Midwest ISO)
and Midwest ISO Transmission Owners
(collectively Applicants) jointly
submitted for filing revisions to
Schedule 21 of the Midwest ISO Open
Access Transmission and Energy
Markets Tariff in compliance with the
Commission’s November 18, 2004 Order
in Docket No. ER05-6-000, et al.,
Midwest Independent Transmission
System Operator, Inc. 109 FERC
161,168 (2004) to add the lost revenues
associated with Virginia Electric and
Power Company joining PJM
Interconnection, Inc. on May 1, 2005.

Applicants state that copies of the
filing were served on parties on the
official service list in the above-
captioned proceeding.

Comment Date: 5 p.m. eastern time on
May 18, 2005.

8. PacifiCorp

[Docket No. ER05—429-001]

Take notice that on April 28, 2005,
PacifiCorp submitted a refund report in
compliance with the Commission’s

letter order issued March 1, 2005 in
Docket No. ER05-429-000.

Comment Date: 5 p.m. eastern time on
May 19, 2005.

9. Southern Company Services, Inc.

[Docket No. ER05-518-001]

Take notice that, on April 28, 2005,
Southern Company Services, Inc., acting
as agent for Alabama Power Company,
Georgia Power Company, Gulf Power
Company, Mississippi Power Company,
and Savannah Electric and Power
Company (collectively, Southern
Companies), submitted a compliance
filing, under protest, pursuant to the
Commission’s order issued March 29,
2005 in Docket No. ER05-518, 110
FERC {61,379 (2005).

Southern Companies state that copies
of the filing were served on parties on
the official service list in the above-
captioned proceeding.

Comment Date: 5 p.m. eastern time on
May 19, 2005.

10. Premcor Power Marketing LLC

[Docket No. ER05-680-001]

Take notice that on April 28, 2005,
Premcor Power Marketing LLC
(Premcor) submitted a compliance filing
pursuant to a Commission letter order
issued April 5, 2005 in Docket No.
ER05-680-000.

Premcor states that copies of the filing
were served on parties on the official
service list in Docket No. ER05-680—
000.

Comment Date: 5 p.m. eastern time on
May 19, 2005.

11. Merrill Lynch Capital Services, Inc.

[Docket No. ER99-830-010]

Take notice that on April 28, 2005,
Merrill Lynch Capital Services, Inc.
submitted a compliance filing revising
its market-based rate tariff pursuant to
the Commission’s April 14, 2005 letter
order in Docket No. ER05-830-009, 111
FERC {61,036 (2005) to incorporate the
reporting requirements adopted by the
Commission in Order No. 652,
Reporting Requirement for Changes in
Status for Public Utilities with Market-
Based Rate Authority, 110 FERC (61,097
(2005).

Comment Date: 5 p.m. eastern time on
May 19, 2005.

12. Reliant Energy Wholesale
Generation, LLC

[Docket No. ER05-875-000]

Take notice that on April 27, 2005,
Reliant Energy Wholesale Generation,
LLC (REWG) filed with the Commission
a Notice of Succession notifying the
Commission that REWG is succeeding to
the rate schedules of Reliant Energy
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Aurora, LP for Reactive Support and
Voltage Control from Generation
Sources Service and for Black Start
Service.

Comment Date: 5 p.m. eastern time on
May 18, 2005.

13. Wisconsin Public Service
Corporation

[Docket No. ER05-877—-000]

Take notice that on April 28, 2005,
Wisconsin Public Service Gorporation
(WPSC) tendered for filing a revised
Generation Maintenance and Power
Exchange Transaction Specifications
(Revised Service Agreement) between
WPSC and Manitowoc Public Utilities
(MPU) under WPSC’s Coordination
Sales Tariff CS—1, FERC Electric Tariff,
First Revised Volume No. 5. WPSC
requests an effective date of April 1,
2005, the day that service commenced
under the Revised Service Agreement.

WPSC states that copies of the filing
were served upon MPU and the Public
Service Commission of Wisconsin.

Comment Date: 5 p.m. eastern time on
May 19, 2005.

14. Mid-Continent Area Power Pool

[Docket No. ER05-878-000]

Take notice that on April 27, 2005,
the Mid-Continent Area Power Pool
(MAPP), on behalf of its public utility
members, submitted for filing a notice
that MAPP Schedule F is deemed to be
modified to adopt the North American
Electric Reliability Council’s most
recent version of its Transmission
Loading Relief Procedures.

Comment Date: 5 p.m. eastern time on
May 18, 2005.

15. Virginia Electric and Power
Company
[Docket No. ER05-879-000]

Take notice that on April 28, 2005,
Virginia Electric and Power Company
(Dominion) tendered for filing a Notice
of Cancellation of its Open Access
Transmission Tariff (OATT), effective
May 1, 2005. Dominion states that on
May 1, 2005, Dominion will transfer
functional control of its facilities and
transmission provider responsibilities to
PJM Interconnection, LLC (PJM), and
PJM will commence transmission
service under PJM’s OATT over
Dominion’s transmission facilities.

Comment Date: 5 p.m. eastern time on
May 19, 2005.

16. San Diego Gas & Electric Company

[Docket No. ER05-880-000]

Take notice that on April 28, 2005,
San Diego Gas & Electric Company
(SDG&E) tendered for filing its Rate
Schedule FERC No. 12, Must-Run

Service Agreement (RMR Agreement)
between SDG&E and the California
Independent System Operator
Corporation (CAISO). SDG&E requests
an effective date the later of (1) June 1,
2005, (2) the first day of the month
following the date on which SDG&E
acquires title to the Miramar Energy
Facility CTL or (3) the first day of the
month following the date it is permitted
to become effective by the Commission.

SDG&E states that copies of the filing
have been served on the CAISO, the
California Public Utilities Commission,
and the Electricity Oversight Board of
the State of California.

Comment Date: 5 p.m. eastern time on
May 19, 2005.

17. Midwest Independent Transmission
System Operator, Inc.

[Docket No. ER05-881-000]

Take notice that on April 28, 2005,
the Midwest Independent Transmission
System Operator, Inc. (Midwest ISO)
submitted a large generator
interconnection agreement among High
Prairie Wind Farm I, LLC, Interstate
Power and Light Company, a wholly-
owned subsidiary of Alliant Energy
Corporation, and the Midwest ISO.
Midwest ISO requests an effective date
of April 11, 2005.

Midwest ISO states that a copy of this
filing was served on High Prairie Wind
Farm I, LLC and Interstate Power and
Light Company.

Comment Date: 5 p.m. eastern time on
May 19, 2005.

18. Armstrong Energy Limited
Partnership, LLLP; Dominion Energy
Brayton Point, LLC; Dominion Energy
Kewaunee, Inc.; Dominion Energy
Manchester Street, Inc.; Dominion
Energy New England, Inc.; Dominion
Energy Salem Harbor, LLC; Dominion
Retail, Inc.; Dresden Energy, LLC;
Elwood Energy LLC; Fairless Energy,
LLC; Pleasants Energy, LLC; State Line
Energy, L.L.C.; Troy Energy, LLC

[Docket Nos. ER05-887—000, ER05-888-000,
ER05-889-000, ER05-890-000, ER05-891—
000, ER05-892—-000, ER05-893-000, ER05—
894-000, ER05-895-000, ER05—-896-000,
ER05-897-000, ER05-898-000, ER05-899—
000]

Take notice that on April 28, 2005,
Armstrong Energy Limited Partnership,
LLLP; Dominion Energy Brayton Point,
LLC; Dominion Energy Kewaunee, Inc.;
Dominion Energy Manchester Street,
Inc.; Dominion Energy New England,
Inc.; Dominion Energy Salem Harbor,
LLC; Dominion Retail, Inc.; Dresden
Energy, LLC; Elwood Energy LLC;
Fairless Energy, LLC; Pleasants Energy,
LLC; State Line Energy, L.L.C. and Troy
Energy, LLC (Applicants) submitted

amendments to their market-based rate
tariffs to eliminate the restriction on
sales within Dominion Virginia Power’s
service territory. The Applicants request
an effective date of May 1, 2005.

Comment Date: 5 p.m. eastern time on
May 19, 2005.

19. New York Independent System
Operator, Inc.

[Docket No. ER05-900-000]

Take notice that on April 28, 2005,
the New York Independent System
Operator, Inc. (NYISO) filed revisions to
its Open Access Transmission Tariff
(OATT) and its Market Administration
and Control Area Services Tariff
(Services Tariff). NYISO states that these
proposed changes would increase from
365 MW to 499 MW the applicability of
special balancing rules and the
exemption from undergeneration
penalties to generation supplying the
New York City steam distribution
system. The NYISO requests an effective
date of May 1, 2005.

The NYISO states that it has
electronically served a copy of this
filing on the official representative of
each of its customers, on each
participant in its stakeholder
committees, and on the New York State
Public Service Commission. The NYISO
has 1so served the electric utility
regulatory agencies of New Jersey and
Pennsylvania.

Comment Date: 5 p.m. eastern time on
May 19, 2005.

Standard Paragraph

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. Anyone filing a motion
to intervene or protest must serve a copy
of that document on the Applicant. On
or before the comment date, it is not
necessary to serve motions to intervene
or protests on persons other than the
Applicants.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
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888 First Street, NE., Washington, DC
20426.

This filing is accessible online at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda L. Mitry,

Deputy Secretary.

[FR Doc. E5-2299 Filed 5-10-05; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[Docket Number ORD-2005-0009; FRL—
7910-6]

Board of Scientific Counselors,
Drinking Water Subcommittee
Meetings

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of meetings.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, Public Law
92—-463, the Environmental Protection
Agency, Office of Research and
Development (ORD), announces two
meetings of the Board of Scientific
Counselors (BOSC) Drinking Water
Subcommittee.

DATES: One teleconference call meeting
will be held on Monday, June 6, 2005,
from 1 to 4 p.m. A face-to-face meeting
will be held beginning Tuesday, June 21
(8:30 a.m. to 5 p.m.), continuing on
Wednesday, June 22, 2005 (8:30 a.m. to
5 p.m.), and concluding on Thursday,
June 23, 2005 (8:30 a.m. to 2 p.m.). All
times noted are eastern standard time.
Meetings may adjourn early if all
business is completed.

ADDRESSES: Conference calls:
Participation in the conference call will
be by teleconference only—meeting
rooms will not be used. Members of the
public may obtain the call-in number
and access code for the teleconference
meeting from Edie Coates, whose
contact information is listed under the
FOR FURTHER INFORMATION CONTACT
section of this notice. Face-to-Face
Meeting: The face-to-face meeting will
be held at the U.S. EPA, Andrew W.
Breidenbach Environmental Research

Center, 26 W. Martin Luther King Dr.,
Cincinnati, OH 45268.

Document Availability

Draft agendas for the meetings are
available from Edie Coates, whose
contact information is listed under the
FOR FURTHER INFORMATION CONTACT
section of this notice. Requests for the
draft agendas will be accepted up to 2
business days prior to each conference
call/meeting date. The draft agendas
also can be viewed through EDOCKET,
as provided in Unit L. A. of the
SUPPLEMENTARY INFORMATION section.

Any member of the public interested
in making an oral presentation at the
conference call or at the face-to-face
meeting may contact Edie Coates, whose
contact information is listed under the
FOR FURTHER INFORMATION CONTACT
section of this notice. Requests for
making oral presentations will be
accepted up to 2 business days prior to
each conference call/meeting date. In
general, each individual making an oral
presentation will be limited to a total of
three minutes.

Submitting Comments

Written comments may be submitted
electronically, by mail, or through hand
delivery/courier. Follow the detailed
instructions as provided in Unit I.B. of
this section. Written comments will be
accepted up to 2 business days prior to
each conference call/meeting date.

FOR FURTHER INFORMATION CONTACT: Edie
Coates, Designated Federal Officer,
Environmental Protection Agency,
Office of Research and Development,
Mail Code B105-03, Research Triangle
Park, NC 27711; telephone (919) 541—
3508; fax (919) 541-3335; e-mail
coates.edie@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

This notice announces two meetings
of the BOSC Drinking Water
Subcommittee. The purpose of the
meetings are to evaluate EPA’s Drinking
Water Research Program. Proposed
agenda items for the conference call
includes, but is not limited to: charge
questions, objective of program reviews,
and background on the U.S. EPA’s
Drinking Water Research Program.
Proposed agenda items for the face-to-
face meeting include, but are not limited
to: presentations by key EPA staff
involved in the Drinking Water
Research Program, poster sessions on
ORD’s Drinking Water research, and
preparation of the draft report. The
conference call and the face-to-face
meeting are open to the public.

Information on Services for the
Handicapped: Individuals requiring

special accommodations at this meeting
should contact Edie Coates, Designated
Federal Officer, at (919) 541-3508 at
least five business days prior to the
meeting so that appropriate
arrangements can be made to facilitate
their participation.

A. How Can I Get Copies of Related
Information ?

1. Docket. EPA has established an
official public docket for this action
under Docket ID No. ORD-2005-0009.
The official public docket consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Documents in the official
public docket are listed in the index in
EPA’s electronic public docket and
comment system, EDOCKET.
Documents are available either
electronically or in hard copy.
Electronic documents may be viewed
through EDOCKET. Hard copies of the
draft agendas may be viewed at the
Board of Scientific Counselors, Drinking
Water Meetings Docket in the EPA
Docket Center (EPA/DC), EPA West,
Room B102, 1301 Constitution Ave.,
NW., Washington, DC. The EPA Docket
Center Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the ORD
Docket is (202) 566—1752.

2. Electronic Access. You may access
this Federal Register document
electronically through the EPA Internet
under the Federal Register listings at
http://www.epa.gov/fedrgstr/.

An electronic version of the public
docket is available through EDOCKET.
You may use EDOCKET at http://
www.epa.gov/edocket/ to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once in the
system, select “search,” then key in the
appropriate docket identification
number (ORD-2005-0009).

For those wishing to make public
comments, it is important to note that
EPA’s policy is that comments, whether
submitted electronically or on paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material,
confidential business information (CBI),
or other information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
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a reference to that material in the
version of the comment that is placed in
EPA’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket.

Public comments submitted on
computer disks mailed or delivered to
the docket will be transferred to EPA’s
electronic public docket. Written public
comments mailed or delivered to the
Docket will be scanned and placed in
EPA’s electronic public docket.

B. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
docket identification number (ORD—
2005-0009) in the subject line on the
first page of your comment. Please
ensure that your comments are
submitted within the specified comment
period.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment, and it allows EPA to contact
you if further information on the
substance of the comment is needed or
if your comment cannot be read due to
technical difficulties. EPA’s policy is
that EPA will not edit your comment,
and any identifying or contact
information provided in the body of a
comment will be included as part of the
comment placed in the official public
docket and made available in EPA’s
electronic public docket. If EPA cannot
read your comment due to technical
difficulties and cannot contact you for
clarification, EPA may not be able to
consider your comment.

i. EDOCKET. Your use of EPA’s
electronic public docket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EDOCKET at
http://www.epa.gov/edocket/, and
follow the online instructions for
submitting comments. To access EPA’s
electronic public docket from the EPA
Internet home page, http://www.epa.gov,
select “Information Sources,”
“Dockets,” and “EDOCKET.” Once in
the system, select ““‘search,” and then
key in Docket ID No. ORD-2005-0009.
The system is an anonymous access

system, which means EPA will not
know your identity, e-mail address, or
other contact information unless you
provide it in the body of your comment.

ii. E-mail. Comments may be sent by
electronic mail (e-mail) to
ORD.Docket@epa.gov, Attention Docket
ID No. ORD-2005-0009. In contrast to
EPA'’s electronic public docket, EPA’s e-
mail system is not an anonymous access
system. If you send an e-mail comment
directly to the docket without going
through EPA’s electronic public docket,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket, and
made available in EPA’s electronic
public docket.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM mailed
to the mailing address identified in Unit
I.B.2. These electronic submissions will
be accepted in Word, WordPerfect or
rich text files. Avoid the use of special
characters and any form of encryption.

2. By Mail. Send your comments to:
U.S. Environmental Protection Agency,
ORD Docket, EPA Docket Center (EPA/
DG), Mailcode: 28221T, 1200
Pennsylvania Ave., NW., Washington,
DC 20460, Attention Docket ID No.
ORD-2005-0009.

3. By Hand Delivery or Courier.
Deliver your comments to: EPA Docket
Center (EPA/DC), Room B102, EPA West
Building, 1301 Constitution Avenue,
NW., Washington, DC, Attention Docket
ID No. ORD-2005-0009 (note: This is
not a mailing address). Such deliveries
are only accepted during the docket’s
normal hours of operation as identified
in Unit LA.1.

Dated: May 5, 2005.
Kevin Y. Teichman,
Director, Office of Science Policy.
[FR Doc. 05-9404 Filed 5-10-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-2004-0370; FRL-7707-3]
Endothall Risk Assessments and

Preliminary Risk Reduction Options;
Notice of Availability

AGENCY: Environmental Protection
Agency EPA.

ACTION: Notice.

SUMMARY: This notice announces the
availability of EPA’s risk assessments
and related documents for the
dicarboxylic acid herbicide endothall,

and opens a public comment period on
these documents. The public also is
encouraged to suggest risk management
ideas or proposals to address the risks
identified. EPA is developing a
Reregistration Eligibility Decision (RED)
for endothall through a modified, 4—
Phase public participation process that
the Agency uses to involve the public in
developing pesticide reregistration and
tolerance reassessment decisions.
Through these programs, EPA is
ensuring that all pesticides meet current
health and safety standards.

DATES: Comments, identified by docket
identification (ID) number OPP-2004—
0370], must be received on or before
July 11, 2005.

ADDRESSES: Comments may be
submitted electronically, by mail, or
through hand delivery/courier. Follow
the detailed instructions as provided in
Unit I. of the SUPPLEMENTARY
INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Mika J. Hunter, Special Review and
Reregistration Division (7508C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460-
0001; telephone number:(703) 308—
0041; fax number: (703) 308—8041; e-
mail address: hunter.mika@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general, and may be of interest to a
wide range of stakeholders including
environmental, human health, and
agricultural advocates; the chemical
industry; pesticide users; and members
of the public interested in the sale,
distribution, or use of pesticides. Since
others also may be interested, the
Agency has not attempted to describe all
the specific entities that may be affected
by this action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Copies of this
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket ID number OPP-2004—
0370. The official public docket consists
of the documents specifically referenced
in this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public docket does
not include Confidential Business
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Information (CBI) or other information
whose disclosure is restricted by statute.
The official public docket is the
collection of materials that is available
for public viewing at the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1801 S. Bell St., Arlington, VA. This
docket facility is open from 8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays. The docket
telephone number is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “search,”
then key in the appropriate docket ID
number.

Certain types of information will not
be placed in the EPA Dockets.
Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not
included in the official public docket,
will not be available for public viewing
in EPA’s electronic public docket. EPA’s
policy is that copyrighted material will
not be placed in EPA’s electronic public
docket but will be available only in
printed, paper form in the official public
docket. To the extent feasible, publicly
available docket materials will be made
available in EPA’s electronic public
docket. When a document is selected
from the index list in EPA Dockets, the
system will identify whether the
document is available for viewing in
EPA’s electronic public docket.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit I.B.1. EPA
intends to work towards providing
electronic access to all of the publicly
available docket materials through
EPA’s electronic public docket.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose disclosure is

restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EPA’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket.

Public comments submitted on
computer disks that are mailed or
delivered to the docket will be
transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the docket will be
scanned and placed in EPA’s electronic
public docket. Where practical, physical
objects will be photographed, and the
photograph will be placed in EPA’s
electronic public docket along with a
brief description written by the docket
staff.

C. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
docket ID number in the subject line on
the first page of your comment. Please
ensure that your comments are
submitted within the specified comment
period. Comments received after the
close of the comment period will be
marked “late.” EPA is not required to
consider these late comments. If you
wish to submit GBI or information that
is otherwise protected by statute, please
follow the instructions in Unit I.D. Do
not use EPA Dockets or e-mail to submit
CBI or information protected by statute.

1. Electronically. If you submit an
electronic comment as prescribed in this
unit, EPA recommends that you include
your name, mailing address, and an e-
mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,

EPA may not be able to consider your
comment.

i. EPA Dockets. Your use of EPA’s
electronic public docket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EPA Dockets
at http://www.epa.gov/edocket/, and
follow the online instructions for
submitting comments. Once in the
system, select “search,” and then key in
docket ID number OPP-2004—-0370. The
system is an ‘“‘anonymous access”’
system, which means EPA will not
know your identity, e-mail address, or
other contact information unless you
provide it in the body of your comment.

ii. E-mail. Comments may be sent by
e-mail to opp-docket@epa.gov,
Attention: Docket ID Number OPP—
2004—0370. In contrast to EPA’s
electronic public docket, EPA’s e-mail
system is not an “anonymous access”’
system. If you send an e-mail comment
directly to the docket without going
through EPA’s electronic public docket,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket, and
made available in EPA’s electronic
public docket.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in Unit I.C.2. These electronic
submissions will be accepted in
WordPerfect or ASCII file format. Avoid
the use of special characters and any
form of encryption.

2. By mail. Send your comments to:
Public Information and Records
Integrity Branch (PIRIB) (7502C), Office
of Pesticide Programs (OPP),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001, Attention: Docket ID
Number OPP-2004-0370.

3. By hand delivery or courier. Deliver
your comments to: Public Information
and Records Integrity Branch (PIRIB),
Office of Pesticide Programs (OPP),
Environmental Protection Agency, Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA, Attention: Docket ID
Number OPP-2004-0370. Such
deliveries are only accepted during the
docket’s normal hours of operation as
identified in Unit I.B.1.

D. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically
through EPA’s electronic public docket
or by e-mail. You may claim
information that you submit to EPA as
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CBI by marking any part or all of that
information as CBI (if you submit CBI
on disk or CD ROM, mark the outside

of the disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket and EPA’s electronic public
docket. If you submit the copy that does
not contain CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
clearly that it does not contain CBI.
Information not marked as CBI will be
included in the public docket and EPA’s
electronic public docket without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person listed under
FOR FURTHER INFORMATION CONTACT.

E. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate docket ID
number in the subject line on the first
page of your response. It would also be
helpful if you provided the name, date,
and Federal Register citation related to
your comments.

II. Background
A. What Action is the Agency Taking?

EPA is releasing for public comment
its human health and environmental
fate and effects risk assessments and
related documents for endothall, a
dicarboxylic acid herbicide, and
encouraging the public to suggest risk
management ideas or proposals.
Endothall is used as an aquatic
herbicide, biocide, and a desiccant. As

an aquatic herbicide, endothall is used
to control submerged aquatic vegetation
and algae in lakes, ponds, and irrigation
canals. As a biocide, endothall is used
to control mollusks in once-through
cooling water systems. As a desiccant,
endothall is used on cotton, hops,
potatoes, clover, and alfalfa. EPA
developed the risk assessments and
preliminary risk reduction options for
endothall through a modified version of
its public process for making pesticide
reregistration eligibility and tolerance
reassessment decisions. Through these
programs, EPA is ensuring that
pesticides meet current standards under
the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) and the
Federal Food, Drug, and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act of 1996 (FQPA).

Endothall is a dicarboxylic herbicide
used as an aquatic herbicide, biocide,
and a desiccant. Currently, three forms
of endothall are registered as active
ingredients in end-use-products:
Endothall acid, endothall dipotassium
salt, and endothall N,N-
dimethylalkylamine salt. All three forms
are used as aquatic herbicides, but only
the N,N-dimethylalkylamine salt is used
as a desiccant on hops, potatoes, cotton,
clover, and alfalfa.

The Agency is concerned with
occupational exposures for aquatic
applications. In addition, the Agency is
concerned with environmental risks
associated with the use of endothall,
primarily the use of the N,N-
dimethylalkylamine salt. At this time
the Agency has limited information
about the environmental fate and
toxicity characteristics of this form of
endothall, creating uncertainties in the
risk assessment. To adequately protect
the environment it may be necessary to
change current use and/or application
practices. Specific areas in which the
Agency is requesting public input are
provided in a separate document
available in the endothall docket.

EPA is providing an opportunity,
through this notice, for interested
parties to provide comments and input
on the Agency’s risk assessments for
endothall. Such comments and input
could address, for example, the
availability of additional data to further
refine the risk assessments, such as
worker exposure data, or could address
the Agency’s risk assessment
methodologies and assumptions as
applied to this specific pesticide.
Through this notice, EPA is providing
an opportunity for interested parties to
provide risk management proposals or
otherwise comment on risk
management.

EPA seeks to achieve environmental
justice, the fair treatment and
meaningful involvement of all people,
regardless of race, color, national origin,
or income, in the development,
implementation, and enforcement of
environmental laws, regulations, and
policies. To help address potential
environmental justice issues, the
Agency seeks information on any groups
or segments of the population who, as
a result of their location, cultural
practices, or other factors, may have
atypical, unusually high exposure to
endothall, compared to the general
population.

EPA is applying the principles of
public participation to all pesticides
undergoing reregistration and tolerance
reassessment. The Agency’s Pesticide
Tolerance Reassessment and
Reregistration; Public Participation
Process, published in the Federal
Register on May 14, 2004, (69 FR 26819)
explains that in conducting these
programs, the Agency is tailoring its
public participation process to be
commensurate with the level of risk,
extent of use, complexity of the issues,
and degree of public concern associated
with each pesticide. For endothall, a
modified, 4-Phase process with 1
comment period and ample opportunity
for public consultation seems
appropriate in view of its refined risk
assessments, and limited use. However,
if as a result of comments received
during this comment period EPA finds
that additional issues warranting further
discussion are raised, the Agency may
lengthen the process and include a
second comment period, as needed.

All comments should be submitted
using the methods in Unit I. of the
SUPPLEMENTARY INFORMATION, and must
be received by EPA on or before the
closing date. Comments will become
part of the Agency Docket for Endothall.
Comments received after the close of the
comment period will be marked “late.”
EPA is not required to consider these
late comments.

B. What is the Agency’s Authority for
Taking this Action?

Section 4(g)(2) of FIFRA as amended
directs that, after submission of all data
concerning a pesticide active ingredient,
“the Administrator shall determine
whether pesticides containing such
active ingredient are eligible for
reregistration,” before calling in product
specific data on individual end-use
products and either reregistering
products or taking other “appropriate
regulatory action.”

Section 408(q) of the FFDCA, 21
U.S.C. 346a(q), requires EPA to review
tolerances and exemptions for pesticide
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residues in effect as of August 2, 1996,
to determine whether the tolerance or
exemption meets the requirements of
section 408(b)(2) or (c)(2) of FFDCA.
This review is to be completed by
August 3, 2006.

List of Subjects

Environmental protection, Pesticides
and pests.

Dated: April 28, 2005.
Debra Edwards,
Director, Special Review and Reregistration
Division, Office of Pesticide Programs.
[FR Doc. 05—9220 Filed 5-10-05; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-2004-0382; FRL-7712-6]

Thidiazuron Risk Assessments; Notice
of Availability

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces the
availability of EPA’s risk assessments
and related documents for the pesticide
thidiazuron, and opens a public
comment period on these documents.
The public also is encouraged to suggest
risk management ideas or proposals to
address the risks identified. EPA is
developing a Reregistration Eligibility
Decision (RED) for thidiazuron through
a modified, 4-Phase public participation
process that the Agency uses to involve
the public in developing pesticide
reregistration and tolerance
reassessment decisions. Through these
programs, EPA is ensuring that all
pesticides meet current health and
safety standards.

DATES: Comments, identified by docket
identification (ID) number OPP-2004—
0382, must be received on or before July
11, 2005.

ADDRESSES: Comments may be
submitted electronically, by mail, or
through hand delivery/courier. Follow
the detailed instructions as provided in
Unit I. of the SUPPLEMENTARY
INFORMATION.

FOR FURTHER INFORMATION CONTACT: John
W. Pates, Jr., Special Review and
Reregistration Division (7508C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: (703) 308—
8195; fax number: (703) 308—7042; e-
mail address:pates.john@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general, and may be of interest to a
wide range of stakeholders including
environmental, human health, and
agricultural advocates; the chemical
industry; pesticide users; and members
of the public interested in the sale,
distribution, or use of pesticides. Since
others also may be interested, the
Agency has not attempted to describe all
the specific entities that may be affected
by this action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Copies of this
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket ID number OPP-2004—
0382. The official public docket consists
of the documents specifically referenced
in this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public docket does
not include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The official public docket is the
collection of materials that is available
for public viewing at the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1801 S. Bell St., Arlington, VA. This
docket facility is open from 8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays. The docket
telephone number is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select ““search,”
then key in the appropriate docket ID
number.

Certain types of information will not
be placed in the EPA Dockets.
Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not
included in the official public docket,

will not be available for public viewing
in EPA’s electronic public docket. EPA’s
policy is that copyrighted material will
not be placed in EPA’s electronic public
docket but will be available only in
printed, paper form in the official public
docket. To the extent feasible, publicly
available docket materials will be made
available in EPA’s electronic public
docket. When a document is selected
from the index list in EPA Dockets, the
system will identify whether the
document is available for viewing in
EPA’s electronic public docket.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit I.B.1. EPA
intends to work towards providing
electronic access to all of the publicly
available docket materials through
EPA’s electronic public docket.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EPA’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket.

Public comments submitted on
computer disks that are mailed or
delivered to the docket will be
transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the docket will be
scanned and placed in EPA’s electronic
public docket. Where practical, physical
objects will be photographed, and the
photograph will be placed in EPA’s
electronic public docket along with a
brief description written by the docket
staff.

C. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
docket ID number in the subject line on
the first page of your comment. Please
ensure that your comments are
submitted within the specified comment
period. Comments received after the
close of the comment period will be
marked “late.” EPA is not required to
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consider these late comments. If you
wish to submit CBI or information that
is otherwise protected by statute, please
follow the instructions in Unit I.D. Do
not use EPA Dockets or e-mail to submit
CBI or information protected by statute.

1. Electronically. If you submit an
electronic comment as prescribed in this
unit, EPA recommends that you include
your name, mailing address, and an e-
mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. EPA Dockets. Your use of EPA’s
electronic public docket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EPA Dockets
at http://www.epa.gov/edocket/, and
follow the online instructions for
submitting comments. Once in the
system, select “search,” and then key in
docket ID number OPP-2004-0382. The
system is an ‘“‘anonymous access”’
system, which means EPA will not
know your identity, e-mail address, or
other contact information unless you
provide it in the body of your comment.

ii. E-mail. Comments may be sent by
e-mail to opp-docket@epa.gov,
Attention: Docket ID Number OPP
—2004-0382. In contrast to EPA’s
electronic public docket, EPA’s e-mail
system is not an “anonymous access”’
system. If you send an e-mail comment
directly to the docket without going
through EPA’s electronic public docket,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket, and
made available in EPA’s electronic
public docket.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address

identified in Unit I.C.2. These electronic
submissions will be accepted in
WordPerfect or ASCII file format. Avoid
the use of special characters and any
form of encryption.

2. By mail. Send your comments to:
Public Information and Records
Integrity Branch (PIRIB) (7502C), Office
of Pesticide Programs (OPP),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001, Attention: Docket ID
Number OPP-2004—-0382.

3. By hand delivery or courier. Deliver
your comments to: Public Information
and Records Integrity Branch (PIRIB),
Office of Pesticide Programs (OPP),
Environmental Protection Agency, Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA, Attention: Docket ID
Number OPP-2004-0382. Such
deliveries are only accepted during the
docket’s normal hours of operation as
identified in Unit I.B.1.

D. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically
through EPA’s electronic public docket
or by e-mail. You may claim
information that you submit to EPA as
CBI by marking any part or all of that
information as CBI (if you submit CBI
on disk or CD ROM, mark the outside
of the disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket and EPA’s electronic public
docket. If you submit the copy that does
not contain GBI on disk or CD ROM,
mark the outside of the disk or CD ROM
clearly that it does not contain CBI.
Information not marked as CBI will be
included in the public docket and EPA’s
electronic public docket without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person listed under
FOR FURTHER INFORMATION CONTACT.

E. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate docket ID
number in the subject line on the first
page of your response. It would also be
helpful if you provided the name, date,
and Federal Register citation related to
your comments.

II. Background
A. What Action is the Agency Taking?

EPA is releasing for public comment
its human health and environmental
fate and effects risk assessments, and
related documents for the phenylurea
herbic