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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72

RIN 3150-AH63

List of Approved Spent Fuel Storage
Casks: NUHOMS®-24PT4 Revision
(Amendment 1), Confirmation of
Effective Date

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule: Confirmation
of effective date.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is confirming the
effective date of May 16, 2005, for the
direct final rule that was published in
the Federal Register on February 28,
2005 (70 FR 9501). This direct final rule
amended the NRC’s regulations to revise
the Standardized Advanced NUHOMS®
System listing to include Amendment
No. 1 to Certificate of Compliance
Number (CoC No.) 1029.

DATES: Effective Date: The effective date
of May 16, 2005, is confirmed for this
direct final rule.

ADDRESSES: Documents related to this
rulemaking, including comments
received, may be examined at the NRC
Public Document Room, located at One
White Flint North, 11555 Rockville
Pike, Rockville, MD 20852. These same
documents may also be viewed and
downloaded electronically via the
rulemaking Web site (http://
ruleforum.lInl.gov). For information
about the interactive rulemaking Web
site, contact Ms. Carol Gallagher (301)
415-5905; e-mail CAG@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Jayne M. McCausland, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, telephone (301)
415-6219, e-mail jmm2@nrc.gov.

SUPPLEMENTARY INFORMATION: On
February 28, 2005 (70 FR 9501), the
NRC published a direct final rule
amending its regulations in 10 CFR Part
72 to revise the Standardized Advanced
NUHOMS® System listing within the
“List of Approved Spent Fuel Storage
Casks” to include Amendment No. 1 to
CoC No. 1029. This amendment adds
another Dry Shielded Canister,
designated NUHOMS®-24PT4, to the
authorized contents of the Standardized
Advanced NUHOMS® System. Also, the
rule was amended to correct a
typographical error that incorrectly
stated the expiration date of the CoC. In
the direct final rule, NRC stated that if
no significant adverse comments were
received, the direct final rule would
become final on May 16, 2005. The NRC
did not receive any comments on the
direct final rule. Therefore, this rule will
become effective as scheduled.

Dated at Rockville, Maryland, this 27th day
of April, 2005.

For the Nuclear Regulatory Commission.
Michael T. Lesar,
Chief, Rules and Directives Branch, Division
of Administrative Services, Office of
Administration.
[FR Doc. 05-8759 Filed 5—2—05; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30444; Amdt. No. 3121]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient

use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective May 3,

2005. The compliance date for each
SIAP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 3,
2005.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The Flight Inspection Area Office
which originated the SIAP; or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of federal _regulations/
ibr_locations.html.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK. 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
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Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs are
impracticable and contrary to the public
interest and, where applicable, that

good cause exists for making some
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC on April 22,
2005.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, part 97 of the Federal
Aviation Regulations (14 CFR part 97) is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

* * * Effective 09 Jun 2005

Eugene, OR, Mahlon Sweet Field, GPS RWY
3, Orig-B, CANCELLED

Eugene, OR, Mahlon Sweet Field, VOR/DME
OR TACAN RWY 3, Amdt 3B,
CANCELLED

* * * Effective 07 Jul 2005

Manila, AR, Manila Muni, NDB RWY 18,
Amdt 1, CANCELLED

Monroe, LA, Monroe Regional, ILS OR LOC
RWY 4, Amdt 22

Baudette, MN, Baudette Intl, RNAV (GPS)
RWY 30, Amdt 1

Taos, NM, Taos Rgnl, RNAV (GPS) RWY 4,
Orig

Taos, NM, Taos Rgnl, VOR/DME-B, Amdt 3

Taos, NM, Taos Rgnl, GPS RWY 4, ORIG-A,
CANCELLED

Batavia, OH, Clermont County, RNAV (GPS)
RWY 4, Orig

Batavia, OH, Clermont County, RNAV (GPS)
RWY 22, Orig

Batavia, OH, Clermont County, NDB RWY 22,
Amdt 1

Batavia, OH, Clermont County, VOR-B,
Amdt 7

Batavia, OH, Clermont County, GPS RWY 4,
Orig-A, CANCELLED

Cleveland, OH, Cleveland-Hopkins Intl, NDB
RWY 6R, Amdt 6

Okmulgee, OK, Okmulgee Regional, RNAV
(GPS) RWY 17, Orig

Okmulgee, OK, Okmulgee Regional, ILS OR
LOCRWY 17, Amdt 1

Okmulgee, OK, Okmulgee Regional, GPS
RWY 17, Orig-A, CANCELLED

Okmulgee, OK, Okmulgee Regional, NDB
RWY 17, Amdt 4

Okmulgee, OK, Okmulgee Regional, VOR-A,
Amdt 1

Perkasie, PA, Pennridge, VOR RWY 8, Amdt
2, CANCELLED

Selinsgrove, PA, Penn Valley, RNAV (GPS)-
B, Orig-A

Dyersburg, TN, Dyersburg Muni, VOR/DME
RWY 4, Amdt 3

Houston, TX, George Bush Intercontinental
Arpt/Houston, NDB RWY 26L, Amdt 3,
CANCELLED

Mount Vernon, TX, Franklin County, RNAV
(GPS) RWY 13, Orig

Mount Vernon, TX, Franklin County, RNAV
(GPS) RWY 31, Orig

Rutland, VT, Rutland State, RNAV (GPS)
RWY 19, Orig-A

Boyceville, WI, Boyceville Muni, RNAV
(GPS) RWY 8, Amdt 1

Boyceville, WI, Boyceville Muni, RNAV
(GPS) RWY 26, Amdt 1
The FAA published an Amendment in

Docket No. 30443, Amdt No. 3120 to Part 97

of the Federal Aviation Regulations (Vol 70,

No.72, page 19880; dated April 15, 2005)

under section 97.33 effective 12 MAY 2005,

which is hereby rescinded:

Cleveland, OH, Cleveland-Hopkins Intl, LDA
PRM RWY 24L, Orig

Cleveland, OH, Cleveland-Hopkins Intl, ILS
PRM RWY 24R, Orig

[FR Doc. 05-8725 Filed 5—-2-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

19 CFR Part 122

[CBP Dec. 05-16]

Technical Amendment to List of User
Fee Airports

AGENCY: Customs and Border Protection,
Homeland Security.
ACTION: Technical amendment.
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SUMMARY: This document amends the
Customs and Border Protection (CBP)
Regulations to reflect the withdrawal of
the user fee airport designation at Ocala
International Airport in Ocala, Florida.
A user fee airport is one which, while
not qualifying for designation as an
international or landing rights airport,
has been approved by the Commissioner
of Customs and Border Protection (CBP)
to receive, for a fee, the services of a
CBP officer for the processing of aircraft
entering the United States and their
passengers and cargo.

DATES: Effective Date: May 3, 2005.

FOR FURTHER INFORMATION CONTACT:
Dennis Dore, Office of Field Operations,
202-344-2776.

SUPPLEMENTARY INFORMATION:

Background

Generally, a civil aircraft arriving
from a place outside of the United States
is required to land at an airport
designated as an international airport.
Alternatively, the pilot of a civil aircraft
may request permission to land at a
specific airport and if landing rights are
granted, the civil aircraft may land at
that landing rights airport.

Section 236 of Pub. L. 98-573 (the
Trade and Tariff Act of 1984), codified
at 19 U.S.C. 58b, created an option for
civil aircraft desiring to land at an
airport other than an international or
landing rights airport. A civil aircraft
arriving from a place outside of the
United States may ask for permission to
land at an airport designated by the
Secretary of the Treasury as a user fee
airport.

Pursuant to 19 U.S.C. 58b, an airport
may be designated as a user fee airport
if the Secretary of the Treasury
determines that the volume of business
at the airport is insufficient to justify the
availability of customs services at the
airport and the governor of the state in
which the airport is located approves
the designation. Generally, the type of
aircraft that would seek designation as
a user fee airport would be one at which
a company, such as an air courier
service, has a specialized interest in
regularly landing.

As the volume of business anticipated
at this type of airport is insufficient to
justify its designation as an
international or landing rights airport,
the availability of customs services is
not paid for out of appropriations from
the general treasury of the United States.
Instead, customs services are provided
on a fully reimbursable basis to be paid
for by the user fee airport on behalf of
the recipients of the services.

The fees which are to be charged at
user fee airports, according to the

statute, shall be paid by each person
using the customs services at the airport
and shall be in the amount equal to the
expenses incurred by the Secretary of
the Treasury in providing customs
services which are rendered to such
person at such airport, including the
salary and expenses of those employed
by the Secretary of the Treasury to
provide the customs services. To
implement this provision, generally, the
airport seeking the designation as a user
fee airport or that airport’s authority
agrees to pay a flat fee for which the
users of the airport are to reimburse the
airport/airport authority. The airport/
airport authority agrees to set and
periodically review the charges to
ensure that they are in accord with the
airport’s expenses.

Sections 403(1) and 411 of the
Homeland Security Act of 2002 (‘‘the
Act,” Pub. L. 107—-296) transferred the
United States Customs Service and
certain of its functions from the
Department of the Treasury to the
Department of Homeland Security;
pursuant to section 1502 of the Act, the
President renamed the “Customs
Service” as the “Bureau of Customs and
Border Protection,” also referred to as
“CBP.”

The Commissioner of CBP, pursuant
to § 122.15, CBP Regulations (19 CFR
122.15) designates airports as user fee
airports pursuant to 19 U.S.C. 58b.
Section 122.15 also sets forth the
grounds for withdrawal of a user fee
designation and sets forth the list of user
fee airports as designated by the
Commissioner.

This document revises the list of user
fee airports in § 122.15(b) by removing
Ocala International Airport. The
Commissioner approved the termination
of the User Fee Agreement between the
airport and CBP on June 22, 2004. The
airport had requested that the User Fee
Agreement be terminated.

This document is limited to technical
corrections of CBP regulations.
Accordingly, it is being signed under
the authrity of 19 CFR 0.1(b).

Regulatory Flexibility Act and
Executive Order 12866

Because no notice of proposed
rulemaking is required for this final
rule, the provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) do
not apply. Agency organization matters
such as this amendment are exempt
from consideration under Executive
Order 12866.

Inapplicability of Public Notice and
Delayed Effective Date Requirements

This amendment merely updates and
corrects the list of user fee airports

already designated by the Commissioner
of CBP in accordance with 19 U.S.C.
58b. Accordingly, this document neither
imposes any additional burdens on, nor
takes away any existing rights or
privileges from, the public, pursuant to
5 U.S.C. 553(b)(B). Thus, notice and
public procedure are unnecessary, and
for the same reasons, pursuant to 5
U.S.C. 553(d)(3) a delayed effective date
is not required.

Drafting Information

The principal author of this document
was Steven Bratcher, Regulations
Branch, Office of Regulations and
Rulings, CBP. However, personnel from
other offices participated in its
development.

List of Subjects in 19 CFR Part 122

Air carriers, Aircraft, Airports,
Customs Duties and Inspection, Freight.

Amendments to the Regulations

m Part 122, CBP Regulations (19 CFR Part
122) is amended as set forth below.

PART 122—AIR COMMERCE
REGULATIONS

m 1. The general authority citation for
Part 122, CBP Regulations, continues to
read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 58b, 66,
1431, 1433, 1436, 1448, 1459, 1590, 1594,
1623, 1624, 1644, 1644a, 2071 note.

* * * * *

m 2. The listing of user fee airports in
§122.15(b) is amended by removing, in
the “Location” column, “Ocala, Florida”
and by removing on the same line, in the
“Name”’ column, ‘“Ocala International
Airport.”

Dated: April 27, 2005.
Robert C. Bonner,

Commissioner, Customs and Border
Protection.

[FR Doc. 05-8658 Filed 5—2—05; 8:45 am|
BILLING CODE 4820-02-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

19 CFR Part 122

[CBP Dec. 05-15]

Technical Amendment to List of User
Fee Airports

AGENCY: Customs and Border Protection,
Department of Homeland Security.

ACTION: Technical amendment.
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SUMMARY: This document amends the
Customs and Border Protection (CBP)
Regulations to reflect that the following
airports have been designated by the
Commissioner of CBP as user fee
facilities: Hanscom Field in Bedford,
Massachusetts; Eagle County Regional
Airport in Eagle, Colorado; and Rogers
Municipal Airport in Rogers, Arkansas.
This document also amends the CBP
Regulations to reflect the withdrawal of
user fee airport designations at Rogue
Valley International Airport in Medford,
Oregon and Hulman Regional Airport in
Terre Haute, Indiana. A user fee airport
is one which, while not qualifying for
designation as an international or
landing rights airport, has been
approved by the Commissioner of the
Bureau of Customs and Border
Protection (CBP) to receive, for a fee, the
services of a CBP officer for the
processing of aircraft entering the
United States and their passengers and
cargo.

EFFECTIVE DATE: May 3, 2005.

FOR FURTHER INFORMATION CONTACT:
Dennis Dore, Office of Field Operations,
202—-344-2776.

SUPPLEMENTARY INFORMATION:

Background

Generally, a civil aircraft arriving
from a place outside of the United States
is required to land at an airport
designated as an international airport.
Alternatively, the pilot of a civil aircraft
may request permission to land at a
specific airport and if landing rights are
granted, the civil aircraft may land at
that landing rights airport.

Section 236 of Public Law 98-573 (the
Trade and Tariff Act of 1984), codified
at 19 U.S.C. 58b, created an option for
civil aircraft desiring to land at an
airport other than an international or
landing rights airport. A civil aircraft
arriving from a place outside of the
United States may ask for permission to
land at an airport designated by the
Secretary of the Treasury as a user fee
airport.

Pursuant to 19 U.S.C. 58b, an airport
may be designated as a user fee airport
if the Secretary of the Treasury
determines that the volume of business
at the airport is insufficient to justify the
availability of customs services at the
airport and the governor of the state in
which the airport is located approves
the designation. Generally, the type of
aircraft that would seek designation as
a user fee airport would be one at which
a company, such as an air courier
service, has a specialized interest in
regularly landing.

As the volume of business anticipated
at this type of airport is insufficient to

justify its designation as an
international or landing rights airport,
the availability of customs services is
not paid for out of appropriations from

the general treasury of the United States.

Instead, customs services are provided
on a fully reimbursable basis to be paid
for by the user fee airport on behalf of
the recipients of the services.

The fees which are to be charged at
user fee airports, according to the
statute, shall be paid by each person
using the customs services at the airport
and shall be in the amount equal to the
expenses incurred by the Secretary of
the Treasury in providing customs
services which are rendered to such
person at such airport, including the
salary and expenses of those employed
by the Secretary of the Treasury to
provide the customs services. To
implement this provision, generally, the
airport seeking the designation as a user
fee airport or that airport’s authority
agrees to pay a flat fee for which the
users of the airport are to reimburse the
airport/airport authority. The airport/
airport authority agrees to set and
periodically review the charges to
ensure that they are in accord with the
airport’s expenses.

Sections 403(1) and 411 of the
Homeland Security Act of 2002 (“the
Act,” Pub. L. 107-296) transferred the
United States Customs Service and
certain of its functions from the
Department of the Treasury to the
Department of Homeland Security;
pursuant to section 1502 of the Act, the
President renamed the “Customs
Service” as the “Bureau of Customs and
Border Protection,” also referred to as
the “CBP.”

The Commissioner of CBP, pursuant
to §122.15, CBP Regulations (19 CFR
122.15) designates airports as user fee
airports pursuant to 19 U.S.C. 58b.
Section 122.15 also sets forth the
grounds for withdrawal of a user fee
designation and sets forth the list of
designated user fee airports.

This document revises the list of user
fee airports in § 122.15(b). It adds
Hanscom Field in Bedford,
Massachusetts; Eagle County Regional
Airport in Eagle, Colorado; and Rogers
Municipal Airport in Rogers, Arkansas
to this listing of designated user fee
airports. This document also removes
Rogue Valley International Airport in
Medford, Oregon and Hulman Regional
Airport in Terre Haute, Indiana.

This document is limited to technical
corrections of CBP regulations.
Accordingly, it is being signed under
the authority of 19 CFR 0.1(b).

Regulatory Flexibility Act and
Executive Order 12866

Because no notice of proposed
rulemaking is required for this final
rule, the provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) do
not apply. Agency organization matters
such as this amendment are exempt
from consideration under Executive
Order 12866.

Inapplicability of Public Notice and
Delayed Effective Date Requirements

This amendment merely updates and
corrects the list of user fee airports
already designated by the Commissioner
of CBP in accordance with 19 U.S.C.
58b. Accordingly, this document neither
imposes any additional burdens on, nor
takes away any existing rights or
privileges from, the public, pursuant to
5 U.S.C. 553(b)(B). Thus, notice and
public procedure are unnecessary, and
for the same reasons, pursuant to 5
U.S.C. 553(d)(3) a delayed effective date
is not required.

Drafting Information

The principal author of this document
was Christopher W. Pappas, Regulations
Branch, Office of Regulations and
Rulings, CBP. However, personnel from
other offices participated in its
development.

List of Subjects in 19 CFR Part 122

Air carriers, Aircraft, Airports,
Customs duties and inspection, Freight.

Amendments to the Regulations

m Part 122, Customs Regulations (19 CFR
part 122) is amended as set forth below.

PART 122—AIR COMMERCE
REGULATIONS

m 1. The general authority citation for
part 122, Customs Regulations,
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 58b, 66,
1431, 1433, 1436, 1448, 1459, 1590, 1594,
1623, 1624, 1644, 1644a, 2071 note.

* * * * *

§122.15 [Amended]

m 2. The listing of user fee airports in
§122.15(b) is amended:

a. By adding, in alphabetical order, in
the “Location” column, ‘“Bedford,
Massachusetts’”” and by adding on the
same line, in the “Name” column,
“Hanscom Field.”;

b. By adding, in alphabetical order, in
the “Location” column, “Eagle,
Colorado” and by adding on the same
line, in the “Name” column, “Eagle
County Regional Airport.”;

c. By adding, in alphabetical order, in
the “Location” column, ‘“Rogers,
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Arkansas” and by adding on the same
line, in the “Name” column, ‘“Rogers
Municipal Airport.”;

d. By removing, in the “Location”
column, “Medford, Oregon” and by
removing on the same line, in the
“Name” column, ‘“Rogue Valley
International Airport.”’; and

e. By removing, in the “Location”
column, “Terre Haute, Indiana” and by
removing on the same line, in the
“Name” column, “Hulman Regional
Airport.”.

Dated: April 27, 2005.

Robert C. Bonner,

Commissioner, Bureau of Customs and Border
Protection.

[FR Doc. 05-8659 Filed 5—2—05; 8:45 am]
BILLING CODE 4820-02-P

OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION

29 CFR Parts 2200 and 2204

Revisions to Procedural Rules
Governing Practice Before the
Occupational Safety and Health
Review Commission

AGENCY: Occupational Safety and Health
Review Commission.

ACTION: Final rule.

SUMMARY: This document makes several
revisions to the procedural rules
governing practice before the
Occupational Safety and Health Review
Commission.

DATES: These revised rules will effect on
August 1, 2005. They apply to all cases
docketed on or after that date. They also
apply to further proceedings in cases
then pending, except to the extent that
their application would be infeasible or
would work an injustice, in which event
the present rules apply.

FOR FURTHER INFORMATION CONTACT:
Patrick Moran, Deputy General Counsel,
Occupational Safety and Health Review
Commission, 1120 20th St. NW., Ninth
Floor, Washington, DC 20036—3457,
Phone Number: (202) 606-5410.

SUPPLEMENTARY INFORMATION: On March
4, 2005, the Commission published in
the Federal Register several proposed
changes to its rules of procedure. 70 FR
10574 (March 4, 2005). The Commission
found the comments it received in
response to that proposal to be very
helpful. As a result, several proposed
changes have been modified and one
proposed change has been deleted. The
Commission thanks those who
responded for their time and interest,
and the quality of their comments.

1. Service, Filing and Notice

The Commission proposed revising
section 2200.5 to give its Judges the
discretion to require a party to respond
more quickly to a motion or order filed
shortly before the hearing where the
normal response time would not expire
until after the hearing has commenced.
The Commission has modified its
original proposal to make it clear that
the Judge may enlarge or shorten any
time period contained in the rules upon
motion of a party with good cause
shown or upon the Judge’s own motion.
One commentator suggested that the
rule be further amended to give a Judge
the discretion to dispense with written
follow-ups to oral motions for
extensions of time. The Commission
declines to follow this suggestion. The
Commission believes that it is important
for the record to thoroughly document
the motions and the Judge’s disposition
of the motions. The small burden
imposed on the parties by requiring
such follow-up written motions is
outweighted by the interest in
maintaining a complete record of the
proceedings.

The Commission also proposed
amending section 2200.7 to allow for
the electronic service of documents
when all parties consent in writing and
the certificate of service of the electronic
transmission states such consent and
the method of transmission. It proposed
amending section 2200.8 to allow for
the electronic filing of documents.
These proposals were well received by
the commentators, although one
commentator suggested that electronic
filing not be made mandatory since
access to computers and the Internet is
not yet universal. The Commission
agrees and, while encouraging the use of
electronic filing, will continue to leave
it optional for the foreseeable future.

In response to a commentator’s
request, the Commission would clarify
that, even where the parties have not
consented to the electronic filing of all
documents, they may still consent to the
electronic filing of individual
documents.

Another commentator noted that
section 2200.8 did not specifically
contemplate that electronically filed
documents would be made available on-
line and that, if such documents are not
electronically available, there was no
purpose for the redaction of certain
information set forth in section
2200.8(g)(5). The Commission has
decided against making electronically
filed documents available on-line at this
time, as the Commission does not have
the equipment or resources to make
such documents available on-line.

Moreover, because electronic filing
remains optional, and only certain
documents may be electronically filed,
the limited on-line availability of
documents could confuse and even
mislead interested parties. Regarding
the need to redact certain information,
the Commission recognizes that despite
the resources it has devoted to closing
all known security gaps within its own
systems, the security of documents filed
through the Internet remains a concern.
Therefore, it believes that good practice
dictates that potentially sensitive
information be redacted from
electronically filed documents.

That same commentator also opined
that section 2200.8(g)(6) had a
typographical error in that the rule
should list those items that the
Commission wanted to receive with
electronic filings, rather than suggesting,
as the proposed rule did, that it
specifically did not want those items.
The Commission stresses that this was
not a typographical error and that,
indeed, the Commission wants to
underscore that those items listed in the
rule should not be sent with any
electronic filing.

The commentator also suggested that
section 2200.8(g)(7) be revised to
eliminate the requirement for an /s/ if a
graphical duplicate of a signature is
included. The Commission fails to see
how the requirement imposes any sort
of burden on the parties and will adopt
the rule as proposed.

The Commission also proposed to
amend section 2200.8(f) by eliminating
the 3-day grace period for mailing
documents after they have been faxed.
The Commission has reconsidered the
rule and now is of the view that a faxed
document can serve as an original and
that a follow-up mailing is unnecessary.
Technology has advanced to the point
where faxed documents are generally
much clearer than they were just a few
years ago. Where there is a problem
with the clarity of a tax, the Commission
will contact the sending party and
request that the document be re-faxed,
mailed, or electronically filed.

2. Practice Before the Commission

The Commission received a number
of comments regarding its proposal to
amend section 2200.22 to restrict
practice before the Commission to
attorneys. Based on the responses
received from those commenting, the
Commission has decided to withdraw
the proposal. Nevertheless, the
Commission remains concerned about
the quality of representation provided
by non-legal representatives. It will
continue to monitor the situation and
explore different methods to help small
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businesses and other parties receive the
quality of representation they deserve
when appearing before the Review
Commission.

3. Prehearing Conferences and Orders

The Commission proposed amending
section 2200.51 to give the Judge the
discretion, rather than require the Judge,
to consult with all attorneys and any
unrepresented parties and entered a
scheduling order that limits the time (i)
to join other parties and to amend the
pleadings; (ii) to file and hear motions;
and (iii) to complete discovery. We
received two comments, both in
opposition to the proposal. Both
commentators argued that mandatory
consultation promotes the orderly
scheduling of pretrial matters, and
promotes the efficient use of time and
resources. The Commission appreciates
these concerns, but believes that, while
in most instances, Judges will consult
with the parties, leaving these matters to
the Judge’s discretion gives the Judge
the flexibility needed to exercise better
control over the docket.

4. General Provisions Concerning
Discovery

The Commission’s proposed changes
to its discovery rule at section 2200.52
received several comments. The
proposal to amend section 2200.52(a) by
explicitly making Federal Rule of Civil
Procedure 26(a), which sets forth a
lengthy list of required disclosures,
inapplicable to Commission
proceedings, was favorably received by
the commentators.

The Commission’s proposal to
incorporate the contents of section
2200.11 in the discovery rule was also
favorably received. Two commentators,
however, were concerned that section
2200.52(d)(1), as proposed, would
impose an undue burden on the parties,
insofar as it could be read to require a
party to produce a lengthy list of
supporting documents when first
claiming that requested information is
privileged. The commentators noted
that these matters are often resolved
amicably among the parties and
suggested that supporting
documentation be required only in
response to either an order from the
Judged or a motion to compel. We agree
with these comments and have
amended the rule accordingly. The
Commission notes that, as adopted, the
rule continues to eliminate the current
15-day response period for claims of
privilege. The Commission remains of
the view that the Judge should have the
discretion and flexibility to determine
on a case-by-case basis how long the

parties need to respond to claims of
privilege.

The Commission has also amended
the proposed rule by deleting the
specific reference to the “deliberative
process privilege.” Upon
reconsideration the Commission
recognizes the “deliberative process
privilege” and believes that it should be
treated as would any other privilege.

A commentator also pointed out an
apparent inconsistency between the
proposed rule at section 2200.52(j) and
current section 2200.54(a) and (b),
insofar as the former states that requests
for admission not be filed with the judge
while the latter requires such a filing.
We thank the commentator for the
observation and we have amended
sections 2200.54(a) and (b) to be
consistent with the new rule at section
2200.52(j).

5. Oral Argument

The Commisssion proposed amending
its rules on oral argument, set forth in
section 2200.95, to allow for the written
transcription of oral arguments and to
require that any party who files a
motion for oral argument must
demonstrate why oral argument would
facilitate resolution of issues before the
Commission. No comments were
received on this proposal, and we have
adopted the rule as proposed.

6. Settlement Part

The Commission proposed several
changes to section 2200.120, the
Settlement Part. The commentators
responded favorably to the
Commission’s proposal to lower the
threshold for cases eligible for the
Mandatory Settlement Part, from
penalties of $200,000 to those of
$100,000. One commentator objected to
assigning a case to mandatory
settlement negotiations only after the
completion of discovery. The
commentator observed that the longer a
case proceeds, the more the parties have
invested in the case, and the less likely
settlement becomes. While the
Commission sees merit in these views,
it remains of the opinion that, generally,
settlement negotiations in complex
cases are not fruitful until the parties
complete discovery and can more fully
assess the strengths and weaknesses of
their case. The Commission observes,
however, that there is nothing in the
rule to prevent the parties from asking
the Judge to begin the settlement
procedure at an earlier stage of the
proceedings.

Several commentators also objected to
explicitly granting the Settlement Judge
the authority to hold a mini-trial. The
commentators observed that in some

cases, the expense of such a proceeding
would negate the primary reason for
seeking settlement. It was also pointed
out that, as proposed, the rule left
unanswered many questions regarding
the conduct of the mini-trial. Upon
reconsideration, the Commission finds
substantial merit in these comments and
has omitted any reference to a “mini-
trial” in the rule as adopted; it has
instead substituted a provision that
allows the judge, with the consent of the
parties, to conduct such other
settlement proceedings as may aid in
the settlement of the case.

The Commission has also redrafted
the confidentiality provisions of the
Settlement Part at section
2200.120(d)(3). First, the Commission
stresses that the confidentiality
provisions apply only to matters
divulged as a result of participation in
the Settlement Part, and do not apply to
matters properly obtained during
discovery. For that matter, the
Commission does not believe that the
protective orders allowed by section
2200.52(e) are particularly relevant to
the Settlement Part and the reference to
that rule has been eliminated. Instead,
the Judge is authorized to issue
appropriate orders to protect
confidentiality, which may or may not
include matters set forth in section
2200.52(e).

The Commission has also decided to
make several changes to its original
proposal. For example, the Commission
determined that the proposed period a
case can remain in mandatory
settlement proceedings was unduly
long, especially given that discovery
would have been completed prior to the
initiation of settlement proceedings.
Therefore, the initial period a case can
be in mandatory settlement proceedings
has been reduced from 120 days to 60
days. Also, the Commission clarified
section 2200.120(a) to make it clear that
a party can only prevent a case from
entering voluntary settlement
proceedings. As previously written,
section 2200.120 could have been
interpreted as giving a party a veto over
cases entering both voluntary and
mandatory settlement proceedings.
While the scope of these changes has
resulted in the rule being largely
redrafted, we have here noted the
significant substantive changes from the
original proposal.

7. Simplified Proceedings

The commentators were supportive of
the Commission’s proposal to raise the
penalty limit for cases eligible for
Simplified Proceedings from a
minimum of $10,000 to $20,000, and
commensurately raising the penalty
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limit for cases that the Chief
Administrative Law Judge has
discretion to assign to Simplified
Proceedings from a maximum of
$20,000 to $30,000.

8. Equal Access to Justice Act

The Commission proposed amending
its rules implementing the Equal Access
to Justice Act (EAJA) by (1) eliminating
section 2204.105(f), which mandated
that the net worth of an applicant be
aggregated with its affiliates, and (2)
revising section 2204.302, which sets
out the time from which a final order is
calculated for purposes of determining
when an EAJA application must be
filed. These amendments were proposed
to bring the Commission’s rules in
closer conformity to the developing case
law. No comments were received on
these proposals and, except for a minor
technical revision to section 2204.302,
the proposed amendments are adopted.

9. Other Changes

Because of the revisions, certain non-
substantive technical changes to
existing rules have been made. For
example, sections 2200.32 and 105(a)
have revised cross-references, while
section 2200.106 has a corrected zip
code for the Commission.

List of Subjects
29 CFR Part 2200

Hearing and appeal procedures,
Administrative practice and procedure.

29 CFR Part 2204

Administrative practice and
procedure. Equal access to justice.

Text of Amendment

m For the reasons set forth in the
preamble, the Occupational Safety and
Health Review Commission amends
Title 29, Chapter XX, Parts 2200 and
2204 of the Code of Federal Regulations
as follows:

PART 2200—[AMENDED]

m 1. The authority citation for part 2200
continues to read as follows:

Authority: 29 U.S.C. 661(g).

m 2. Section 2200.5 is revised to read as
follows:

§2200.5 Extension of time.

The Commission or Judge on their
own initiative or, upon motion of a
party, for good cause shown, may
enlarge or shorten any time prescribed
by these rules or prescribed by an order.
All such motions shall be in writing but,
in exigent circumstances in a case
pending before a Judge, an oral request

may be made and thereafter shall be
followed by a written motion filed with
the Judge within 3 working days. A
request for an extension of time should
be received in advance of the date on
which the pleading or document is due
to be filed. However, in exigent
circumstances, an extension of time may
be granted even though the request was
filed after the designated time for filing
has expired. In such circumstances, the
party requesting the extension must
show, in writing, the reasons for the
party’s failure to make the request
before the time prescribed for the filing
had expired. The motion may be acted
upon before the time for response has
expired.

m 3. In Section 2200.7, paragraphs (c)
and (g) are revised to read as follows:

§2200.7 Service and notice.

* * * * *

(C) How accomplished. Unless
otherwise ordered, service may be
accomplished by postage pre-paid first
class mail at the last known address, by
electronic transmission, or by personal
delivery. Service is deemed effected at
the time of mailing (if by mail), at the
time of receipt (if by electronic
transmission), or at the time of personal
delivery (if by personal delivery).
Facsimile transmission of documents
and documents sent by an overnight
delivery service shall be considered
personal delivery. Legibility of
documents served by facsimile
transmission is the responsibility of the
serving party. Documents may be
se3rved by electronic transmission only
when all parties consent in writing and
the certificate of service of the electronic
transmission states such consent and
the method of transmission. All parties
must be electronically served. Electronic
service must be accomplished by
following the requirements set forth on
the Commission’s Web site (http://
www.OSHRC.gov.).

* * * * *

(g) Service on unrepresented
employees. In the vent that there are any
affected employees who are not
represented by an authorized employee
representative, the employer shall,
immediately upon receipt of notice of
the docketing of the notice of contest or
petition for modification of the
abatement period, post, where the
citation is required to be posted, a copy
of the notice of contest and a notice
informing such affected employees of
their right to party status and of the
availability of all pleadings for
inspection and copying at reasonable
times. A notice in the following form

shall be deemed to comply with this
paragraph:
(Name of employer)

Your employer has been cited by the
Secretary of Labor for violation of the
Occupational Safety and Health Act of
1970. The citation has been contested
and will be the subject of a hearing
before the OCCUPATIONAL SAFETY
AND HEALTH REVIEW COMMISSION.
Affected employees are entitled to
participate in this hearing as parties
under terms and conditions established
by the OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION in its
rules of Procedure. Notice of intent to
participate must be filed no later than 10
days before the hearing. Any notice of
intent to participate should be sent to:
Occupational Safety and Health, Review
Commission, Office of the Executive
Secretary, One Lafayette Centre, 1120
20th Street, NW., Suite 980, Washington,
DC 20036-3457. All pleadings relevant
to this matter may be inspected at: (Place
reasonably convenient to employees,
preferably at or near workplace.)

Where appropriate, the second
sentence of the above notice will be
deleted and the following sentence will
be substituted:

The reasonableness of the period
prescribed by the Secretary of Labor for
abatement of the violation has been contested
and will be the subject of a hearing before the
OCCUPATIONAL SAFETY AND HEALTH
REVIEW COMMISSION.

* * * * *

m 4. Section 2200.8 is revised to read as
follows:

§2200.8 Filing.

(a) What to file. All papers required to
be served on a party or intervenor,
except for those papers associated with
part of a discovery request under Rules
52 through 56, shall be filed either
before service or within a reasonable
time thereafter.

(b) Where to file. Prior to assignment
of a case to a Judge, all papers shall be
filed with the Executive Secretary at
One Lafayette Centre, 1120 20th Street,
NW., Suite 980, Washington, DC 20036—
3457. Subsequent to the assignment of
the case to a Judge, all papers shall be
filed with the Judge at the address given
in the notice informing of such
assignment. Subsequent to the
docketing of the Judge’s report, all
papers shall be filed with the Executive
Secretary, except as provided in
§2200.90(b)(3).

(c) How to file. Unless otherwise
ordered, filings may be accomplished by
postage-prepaid first class mail,
personal delivery, or electronic
transmission or facsimile transmission.

(d) Number of copies. Unless
otherwise ordered or stated in this part:
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(1) If a case is before a Judge or if it
has not yet been assigned to a Judge,
only the original of a document shall be
filed.

(2) If a case is before the Commission
for review, the original and eight copies
of a document shall be filed.

(e) Filing date. (1) Except for the
documents listed in paragraph (e)(2) of
this section, filing is effective upon
mailing, if by mail, upon receipt by the
Commission, if filing is by personal
delivery, overnight delivery service,
facsimile transmission or electronic
transmission.

(2) Filing is effective upon receipt for
petitions for interlocutory review
(§ 2200.73(b)), petitions for
discretionary review (§ 2200.91), and
EAJA applications (§ 2204.301).

(3) Counsel and the parties shall have
sole responsibility for ensuring that the
document is timely received by the
Commission.

(f) Facsimile transmissions. (1) Any
document may be filed with the
Commission or its Judges by facsimile
transmission. Filing shall be deemed
completed at the time that the facsimile
transmission is received by the
Commission or the Judge. The filed
facsimile shall have the same force and
effect as an original.

(2) All facsimile transmissions shall
include a facsimile of the appropriate
certificate of service.

(3) It is the responsibility of parties
desiring to file documents by the use of
facsimile transmission equipment to
utilize equipment that is compatible
with facsimile transmission equipment
operated by the Commission. Legibility
of the transmitted documents is the
responsibility of the serving party.

(g) Electronic filing. (1) Where all
parties consent to electronic service and
electronic filing, a document may be
filed by electronic transmission with the
Commission and its judges. The
certificate of service accompanying the
document must state that the other
parties consent to filing by electronic
transmission. The electronic
transmission shall be in the manner
specified by the Commission’s Web site
(http://www.OSHRC.gov).

(2) A document filed in conformance
with the these rules constitutes a
written document for the purpose of
applying these rules, and a copy printed
by the Commission and placed in the
case file shall have the same force and
effect as the original.

(3) A certificate of service shall
accompany each document
electronically filed. The certificate shall
set forth the dates and manner of filing
and service. It is the responsibility of
the transmitting party to retain records

showing the date of transmission,
including receipts.

(4) A party that files a document by
an electronic transmission shall utilize
equipment and software that is
compatible with equipment operated by
the Commission and shall be
responsible for the legibility of the
document.

(5) Information that is sensitive but
not privileged shall be filed as follows:

(i) If Social Security numbers must be
included in a document, only the last
four digits of that number shall be used;

(ii) If names of minor children must
be mentioned, only the initials of that
child shall be used;

(iii) If dates of birth must be included,
only the year shall be used;

(iv) If financial account numbers must
be filed, only the last four digits of these
numbers shall be used;

(v) If a personal identifying number,
such as a driver’s license number must
be filed, only the last four digits shall be
used. Parties shall exercise caution
when filing medical records, medical
treatment records, medical diagnosis
records, employment history, and
individual financial information, and
shall redact or exclude certain materials
unnecessary to a disposition of the case.

(6) A transmittal letter shall not be
filed electronically or by other means
when a document is transmitted noting:

(i) The transmittal of a document.

(i1) The inclusion of an attachment:

(iii) A request for a return receipt; or

(iv) A request for additional
information concerning the filing.

(7) The signature line of any
document shall include the notation
“/s/”” followed by the typewritten name
or graphical duplicate of the
handwritten signature of the party
representative filing the document.
Such representation of the signature
shall be deemed to be the original
signature of the representative for all
purposes unless the party representative
shows that such representation of the
signature was unauthorized.

(8) Privileged information shall not be
filed electronically. Privileged
information or information that is
asserted by any party to be privileged
shall not be filed electronically.

§2200.11

m 5. Section 2200.11 is removed and
reserved.

m 6. Section 2200.32 is revised to read as
follows:

[Removed]

§2200.32 Signing of pleadings and
motions.

Pleadings and motions shall be signed
by the filing party or by the party’s
representative. The signature of a

representative constitutes a
representation by him that he is
authorized to represent the party or
parties on whose behalf the pleading is
filed. The signature of a representative
or party also constitutes a certificate by
him that he has read the pleading,
motion, or other paper, that to the best
of his knowledge, information, and
belief, formed after reasonable inquiry,
it is well grounded in fact and is
warranted by existing law or a good
faith argument for the extension,
modification, or reversal of existing law,
and that is not interposed for any
improper purpose, such as to harass or
to cause unnecessary delay or needless
increase in the cost of litigation. If a
pleading, motion or other paper is
signed in violation of this rule, such
signing part or its representative shall be
subject to the sanctions set forth in
§2200.101 or § 2200.104. A signature by
a party representative constitutes a
representation by him that he
understands that the rules and orders of
the Commission and its Judges apply
equally to attorney and non-attorney
representatives.

§2200.41

W 7. Section 2200.41 is removed and
reserved.

m 8. In Section 2200.51, paragraph (a)(1)
is revised to read as follows:

[Removed]

§2200.51
others.

(a) Scheduling conference. (1) The
Judge may, upon his or her discretion,
consult with all attorneys and any
unrepresented parties, by a scheduling
conference, telephone, mail, or other
suitable means, and within 30 days after
the filing of the answer, enter a
scheduling order that limits the time:

(i) To join other parties and to amend
the pleadings;

(ii) To file and hear motions; and

(iii) To complete discovery.
* * * * *

Prehearing conferences and

m 9. In Section 2200.52, paragraph (a)(1)
and paragraphs (d) through (1) are revised
and a new paragraph (m) is added to read
as follows:

§2200.52 General provisions governing
discovery.

(a) General. (1) Methods and
limitations. In conformity with these
rules, any party may, without leave of
the Commission or Judge, obtain
discovery by one or more of the
following methods:

(i) Production of documents or things
or permission to enter upon land or
other property for inspection and other
purposes (§2200.53);
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(ii) Requests for admission to the
extent provided in § 2200.54; and

(iii) Interrogatories to the extent
provided in § 2200.55. Discovery is not
available under these rules through
depositions except to the extent
provided in § 2200.56. In the absence of
a specific provision, procedure shall be
in accordance with the Federal Rules of
Civil Procedure, except that the
provisions of Rule 26(a) of the Federal
Rules of Civil Procedure do not apply to
Commission proceedings.
* * * * *

(d) Privilege. (1) Claims of privilege.
The initial claim of privilege shall
specify the privilege claimed and the
general nature of the material for which
the privilege is claimed. In response to
an order from Judge or the Commission,
or in response to a motion to compel,
the claim shall: Identify the information
that would be disclosed; set forth the
privilege that is claimed; and allege the
facts showing that the information is
privileged. The claim shall be supported
by affidavits, depositions, or testimony
and shall specify the relief sought. The
claim may be accompanied by a motion
for a protective order or by a motion that
the allegedly privileged information be
received and the claim ruled upon in
camera, that is, with the record and
hearing room closed to the public, or ex
parte, that is, without the participation
of parties and their representatives. The
judge may enter an order and impose
terms and conditions on his or her
examination of the claim as justice may
require, including an order designed to
ensure that the allegedly privileged
information not be disclosed until after
the examination is completed.

(2) Upholding or rejecting claims of
privilege. If the Judge upholds the claim
of privilege, the Judge may order and
impose terms and conditions as justice
may require, including a protective
order. If the Judge overrules the claim,
the person claiming the privilege may
obtain as of right an order sealing from
the public those portions of the record
containing the allegedly privileged
information pending interlocutory or
final review of the ruling, or final
disposition of the case, by the
Commission. Interlocutory review of
such an order shall be given priority
consideration by the Commission.

(e) Protective orders. In connection
with any discovery procedures and
where a showing of good cause has been
made, the Commission or Judge may
make any order including, but not
limited to, one or more of the following:

(1) That the discovery not be had;

(2) That the discovery may be had
only on specified terms and conditions,

including a designation of the time or
place;

(3) That the discovery may be had
only by a method of discovery other
than that selected by the party seeking
discovery;

(4) That certain matters not be
inquired into, or that the scope of the
discovery be limited to certain matters;

(5) That discovery be conducted with
no one present except persons
designated by the Commission or Judge;

(6) That a deposition after being
sealed be opened only by order of the
Commission or Judge;

(7) That a trade secret or other
confidential research, development, or
commercial information not be
disclosed or be disclosed only in a
designated way;

(8) That the parties simultaneously
file specified documents or information
enclosed in sealed envelopes to be
opened as directed by the Commission
or Judge.

(f) Failure to cooperate; Sanctions. A
party may apply for an order compelling
discovery when another party refuses or
obstructs discovery. For purposes of this
paragraph, an evasive or incomplete
answer is to be treated as a failure to
answer. If a Judge enters an order
compelling discovery and there is a
failure to comply with that order, the
Judge may make such orders with regard
to the failure as are just. The orders may
issue upon the initiative of a Judge, after
affording an opportunity to show cause
why the order should not be entered, or
upon the motion of a party. The orders
may include any sanction stated in
Federal Rule of Civil Procedure 37,
including the following:

(1) An order that designated facts
shall be taken to be established for
purposes of the case in accordance with
the claim of the party obtaining that
order;

(2) An order refusing to permit the
disobedient party to support or to
oppose designated claims or defenses,
or prohibiting it from introducing
designated matters in evidence;

(3) An order striking out pleadings or
parts thereof, or staying further
proceedings until the order is obeyed;
and

(4) An order dismissing the action or
proceeding or any part thereof, or
rendering a judgment by default against
the disobedient party.

(g) Unreasonable delays. None of the
discovery procedures set forth in these
rules shall be used in a manner or at a
time which shall delay or impede the
progress of the case toward hearing
status or the hearing of the case on the
date for which it is scheduled, unless,
in the interests of justice, the Judge shall

order otherwise. Unreasonable delays in
utilizing discovery procedures may
result in termination of the party’s right
to conduct discovery.

(h) Show cause orders. All show cause
orders issued by the Commission or
Judge under paragraph (f) of this section
shall be served upon the affected party
by certified mail, return receipt
requested.

(i) Supplementation of responses. A
party who has responded to a request
for discovery with a response that was
complete when made is under no duty
to supplement the response to include
information thereafter acquired, except
as follows:

(1) A party is under a duty seasonably
to supplement the response with respect
to any question directly addressed to:

(i) The identity and location of
persons having knowledge of
discoverable matters; and

(ii) The identity of each person
expected to be classed as an expert
witness at the hearing, the subject
matter on which the person is expected
to testify, and the substance of the
person’s testimony.

(2) A party is under a duty seasonably
to amend a prior response if the party
obtains information upon the basis of
which:

(i) The party knows that the response
was incorrect when made; or

(ii) The party knows that the response
though correct when made is no longer
true and the circumstances are such that
a failure to amend the response is in
substance a knowing concealment.

(3) A duty to supplement responses
may be imposed by order of the court,
agreement of the parties, or at any time
prior to the hearing through new
requests for supplementation of prior
responses.

(j) Filing of discovery. Request for
production or inspection under
§2200.53, request for admission under
§ 2200.54 and responses thereto,
interrogatories under § 2200.55 and the
answers thereto, and depositions under
§ 2200.56 shall be served upon other
counsel or parties, but shall not be filed
with the Commission or the Judge. The
party responsible for service of the
discovery material shall retain the
original and become the custodian.

(k) Relief from discovery requests. If
relief is sought under §§ 2200.101 or
2200.52(e), (), or (g) concerning any
interrogatories, requests for production
or inspection, requests for admissions,
answers to interrogatories, or responses
to requests for admissions, copies of the
portions of the interrogatories, requests,
answers, or responses in dispute shall
be filed with the Judge or Commission
contemporaneously with any motion
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filed under §§2200.101 or 2200.52(e),
(£), or (g).

(1) Use at hearing. If interrogatories,
requests, answers, responses, or
depositions are to be used at the hearing
or are necessary to a prehearing motion
which might result in a final order on
any claim, the portions to be used shall
be filed with the Judge or the
Commission at the outset of the hearing
or at the filing of the motion insofar as
their use can be reasonably anticipated.

(m) Use on review or appeal. When
documentation of discovery not
previously in the record is needed fro
review or appeal purposes, upon an
application and order of the Judge or
Commission the necessary discovery
papers shall be filed with the Executive
Secretary of the Commission.

m 10. In Section 2200.54, paragraphs (a)
and (b) are revised to read as follows:

§2200.54 Request for admissions.

(a) Scope. At any time after the filing
of the first responsive pleading or
motion that delays the filing of an
answer, such as a motion to dismiss,
any party may serve upon any other
party written requests for admissions,
for purposes of the pending action only,
of the genuineness and authenticity of
any document described in or attached
to the requests, or of the truth of any
specified matter of fact. Each matter of
which an admission is requested shall
be separately set forth. The number of
requested admissions shall not exceed
25, including subparts, without an order
of the Commission or Judge. The party
seeking to serve more than 25 requested
admissions, including subparts, shall
have the burden of persuasion to
establish that the complexity of the case
or the number of citation items
necessitates a greater number of
requested admissions.

(b) Response to requests. Each matter
is deemed admitted unless, within 30
days after service of the requests or
within such shorter or longer time as the
Commission or Judge may allow, the
party to whom the requests are directed
serves upon the requesting party a
written answer specifically admitting or
denying the matter involved in whole or
in part, or asserting that it cannot be
truthfully admitted or denied and
setting forth in detail the reasons why
this is so, or an objection, stating the
detail the reasons therefor. The response
shall be made under oath or affirmation
and signed by the party or his

representative.
* * * * *

m 11. In Section 2200.90, paragraph
(b)(3) is revised to read as follows:

§2200.90 Decisions of judges.
* * * * *
(b) The judge’s report.

*

* * * *

(3) Correction of errors; Relief from
default. Until the Judge’s report has
been directed for review or, in the
absence of a direction for review, until
the decision has become a final order,
the Judge may correct clerical errors and
errors arising through oversight or
inadvertence in decisions, orders or
other parts of the record. If a Judge’s
report has been directed for review the
decision may be corrected during the
pendency of review with leave of the
Commission. Until the Judge’s report
has been docketed by the Executive
Secretary, the Judge may relieve a party
of default or grant reinstatement under
§§2200.101(b), 2200.52(f) or 2200.64(b).

* * * * *

m 12. In Section 2200.95, paragraphs (a)
and (i) are revised to read as follows:

§2200.95 Oral argument before the
Commission.

(a) When ordered. Upon motion of
any party, or upon its own motion, the
Commission may order oral argument.
Parties requesting oral argument must
demonstrate why oral argument would
facilitate resolution of the issues before
the Commission. Normally, motions for
oral argument shall not be considered

until after all briefs have been filed.

(i) Recording oral argument. (1)
Unless the Commission directs
otherwise, oral arguments shall be
electronically recorded and made part of
the record. Any other sound recording
in the hearing room is prohibited. Oral
arguments shall also be transcribed
verbatim. A copy of the transcript of the
oral argument taken by a qualified court
reporter, shall be filed with the
Commission. The Commission shall
bear all expenses for court reporters’
fees and for copies of the hearing
transcript received by it.

(2) Persons desiring to listen to the
recordings shall make appropriate
arrangements with the Executive
Secretary. Any party desiring a written
copy of the transcript is responsible for
securing and paying for its copy.

(3) Error in the transcript of the oral
argument may be corrected by the
Commission on its own motion, on joint
motion by the parties, or on motion by
any party. The motion shall state the
error in the transcript and the correction
to be made. Corrections will be made by
hand with pen and ink and by the

appending of an errata sheet.
* * * * *

m 13. Section 2200.101 is revised to read
as follows:

§2200.101 Failure to obey rules.

(a) Sanctions. When any party has
failed to plead or otherwise proceed as
provided by these rules or as required
by the Commission or Judge, he may be
declared to be in default either on the
initiative of the Commission or Judge,
after having been afforded an
opportunity to show cause why he
should not be declared to be in default,
or on the motion of a party. Thereafter,
the Commission or Judge, in their
discretion, may enter a decision against
the defaulting party or strike any
pleading or document not filed in
accordance with these rules.

(b) Motion to set aside sanctions. For
reasons deemed sufficient by the
Commission or Judge and upon motion
expeditiously made, the Commission or
Judge may set aside a sanction imposed
under paragraph (a) of this section. See
§ 2200.90(b)(3).

(c) Discovery sanctions. This section
does not apply to sanctions for failure
to comply with orders compelling
discovery, which are governed by
§2200.52(f).

(d) Show cause orders. All show cause
orders issued by the Commission or
Judge under paragraph (a) of this section
shall be served upon the affected party
by certified mail, return receipt
requested.

m 14. In Section 2200.105, paragraph (a)
is revised to read as follows:

§2200.105 Ex parte communication.

(a) General. Except as permitted by
§2200.120 or as otherwise authorized
by law, there shall be no ex parte
communication with respect to the
merits of any case not concluded,
between any Commissioner, Judge,
employee, or agent of the Commission
who is employed in the decisional
process and any of the parties or
intervenors, representatives or other

interested persons.
* * * * *

m 15. Section 2200.106 is revised to read
as follows:

§2200.106. Amendment to rules.

The Commission may at any time
upon its own motion or initiative, or
upon written suggestion of any
interested person setting forth
reasonable grounds therefor, amend or
revoke any of the rules contained
herein. The Commission invites
suggestions from interested parties to
amend or revoke rules of procedure.
Such suggestions should be addressed
to the Executive Secretary of the
Commission at One Lafayette Centre,
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1120 20th Street, NW., Suite 980,
Washington, DC 20036—3457.

W 16. Section 2200.120 is revised to read
as follows:

§2200.120 Settlement procedure.

(a) Voluntary Settlement. (1)
Applicability and duration. (i) This
section applies only to notices of
contests by employers, and to
applications for fees under the Equal
Access to Justice Act and 29 CFR Part
2204.

(ii) Upon motion of any party after the
docketing of the notice of contest, or
otherwise with the consent of the
parties at any time in the proceedings,
the Chief Administrative Law Judge may
assign a case to a Settlement Judge for
proceedings under this section. In the
event either the Secretary or the
employer objects to the use of a
Settlement Judge procedure, such
procedure shall not be imposed.

(2) Length of voluntary settlement
procedures. The settlement procedures
under this section shall be for a period
not to exceed 45 days.

(b) Mandatory settlement. (1)
Applicability. This section applies only
to notices of contest by employers in
which the aggregate amount of the
penalties sought by the Secretary is
$100,000 or greater.

(2) Proceedings under this part. (i)
Assignment of case and appointment of
Settlement Judge. Nothwithstanding any
other provisions of these rules, upon the
docketing of the notice of contest the
Chief Administrative Law Judge shall
assign to the Settlement Part any case
which satisfies the criteria set forth in
paragraph (b)(1) of this section. The
Chief Administrative Law Judge shall
appoint a Settlement Judge, who shall
be a Judge other than the one assigned
to hear and decide the case, except as
provided in paragraph (f)(2) of this
section.

(ii) Discovery proceedings to be
followed by settlement proceedings. The
Settlement Judge shall issue a discovery
scheduling order and supervise all
discovery proceedings. At the
conclusion of discovery the Settlement
Judge will conduct settlement
proceedings during a period not to
exceed 60 days. If, at the conclusion of
the settlement proceedings the case has
not been settled the Settlement Judge
shall promptly notify the Chief
Administrative Law Judge in accordance
with paragraph (f) of this section.

(c) Powers and duties of Settlement
Judges. (1) The Judge shall confer with
the parties on subjects and issues of
whole or partial settlement of the case
and seek resolution of as many of the
issues as is feasible.

(2) The Judge may require the parties
to provide statements of the issues in
controversy and the factual predicate for
each party’s position on each issue and
my enter other orders as appropriate to
facilitate the proceedings.

(3) In voluntary settlement
proceedings the Judge may allow or
suspend discovery during the settlement
proceedings.

(4) The Judge may suggest privately to
each attorney or other representative of
a party what concessions his or her
client should consider and assess
privately with each attorney or other
representative the reasonableness of the
party’s case or settlement position.

(5) The Judge may, with the consent
of the parties, conduct such other
settlement proceedings as may aid in
the settlement of the case.

(d) Settlement conference. (1) General.
The Settlement Judge shall convene and
preside over conferences between the
parties. Settlement conferences may be
conducted telephonically or in person.
The Judge shall designate a place and
time of conference.

(2) Participation in conference. The
Settlement Judge may require that any
attorney or other representative who is
expected to try the case for each party
be present. The Settlement Judge may
also require that the party’s
representative be accompanied by an
official of the party having full
settlement authority on behalf of the
party. The parties and their
representatives or attorneys are
expected to be completely candid with
the Settlement Judge so that he may
properly guide settlement discussions.
The failure to be present at a settlement
conference or other wise to comply with
the orders of the Settlement Judge or the
refusal to cooperate fully within the
spirit of this rule may result in the
imposition of sanctions under
§2200.101.

(3) Confidentiality of settlement
proceedings. All statements made and
all information presented during the
course of settlement proceedings under
this section shall be regarded as
confidential and shall not be divulged
outside of these proceedings except
with the consent of the parties. The
Settlement Judge shall issue appropriate
orders to protect confidentiality of
settlement proceedings. The Settlement
Judge shall not divulge any statements
or information presented during private
negotiations with a party or his
representative during settlement
proceedings except with the consent of
that party. No evidence of statements or
conduct in settlement proceedings
under this section within the scope of
Federal Rule of Evidence 408, no notes

or other material prepared by or
maintained by the Settlement Judge in
connection with settlement proceedings,
and no communications between the
Settlement Judge and the Chief
Administrative Law Judge in connection
with settlement proceedings including
the report of the Settlement Judge under
paragraph (f) of this section, will be
admissible in any subsequent hearing
except by stipulation of the parties.
Documents disclosed in the settlement
proceeding may not be used in litigation
unless obtained through appropriate
discovery or subpoena. With respect to
the Settlement Judge’s participation in
settlement proceedings, the Settlement
Judge shall not discuss the merits of the
case with any other person, nor appear
as a witness in any hearing of the case.

(e) Record of settlement proceedings.
No material of any form required to be
held confidential under paragraph (d)(3)
of this section shall be considered part
of the official case record required to be
maintained under 29 U.S.C. 661(g), nor
shall any such material be open to
public inspection as required by section
661(g), unless the parties otherwise
stipulate. With the exception of an order
approving the terms of any partial
settlement agreed to between the parties
as set forth in paragraph (f)(1) of this
section, the Settlement Judge shall not
file or cause to be filed in the official
case record any material in his
possession relating to these settlement
proceedings, including but not limited
to communications with the Chief
Administrative Law Judge and his
report under paragraph (f) of this
section, unless the parties otherwise
stipulate.

(f) Report of Settlement Judge. (1) The
Settlement Judge shall promptly notify
the Chief Administrative Law Judge in
writing of the status of the case at the
conclusion of the settlement period or
such time that he determines further
negotiations would be fruitless. If the
Settlement Judge has made such a
determination and a settlement
agreement is not achieved within 45
days for voluntary settlement
proceedings or 60 days for mandatory
settlement proceedings, the Settlement
Judge shall then advise the Chief
Administrative Law Judge in writing.
The Chief Administrative Law Judge
may then in his discretion allow an
additional period of time, not to exceed
30 days, for further proceedings under
this section. If at the expiration of the
period allotted under this paragraph the
Settlement Judge has not approved a full
settlement, he shall furnish to the Chief
Administrative Law Judge copies of any
written stipulations and orders
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embodying the terms of any partial
settlement the parties have reached.

(2) At the termination of the
settlement period without a full
settlement, the Chief Administrative
Law Judge shall promptly assign the
case to an Administrative Law Judge
other than the Settlement Judge or Chief
Administrative Law Judge for
appropriate action on the remaining
issues. If all the parties, the Settlement
Judge and the Chief Administrative Law
Judge agree, the Settlement Judge may
be retained as the Hearing Judge.

(g) Non-reviewability.
Notwithstanding the provisions of
§ 2200.73 regarding interlocutory
review, any decision concerning the
assignment of any Judge and any
decision by the Settlement Judge to
terminate settlement proceedings under
this section is not subject to review,
appeal, or rehearing.

Subpart-M[Amended]

m 17. In Subpart M all references to “E—
Z Trail” are revised to read “Simplified
Proceedings.”

m 18. In Section 2200.202, paragraphs
(a)(2) and (b) are revised to read as
follows:

§2200.202 Eligibility for Simplified
Proceedings.

(a) L

(2) An aggregate proposed penalty of
not more than $20,000,

* * * * *

(b) Those cases with an aggregate
proposed penalty of more than $20,000,
but not more than $30,000, if otherwise
appropriate, may be selected for
Simplified Proceedings at the discretion
of the Chief Administrative Law Judge.

PART 2204—[AMENDED]

m 1. The authority citation for Part 2204
continues to read as follows:

Authority: 29 U.S.C. 661(g); 5 U.S.C.
504(c)(1)

§2204.105 [Amended]

m 2. In Section 2204.105, paragraph (f) is
removed.

m 3. In Section 2204.302 is amended by
revising paragraph (a) and removing
paragraph (d) to read as follows:

§2204.302 When an application may be
filed.

(a) An application may be filed
whenever an applicant has prevailed in
a proceeding or in a discrete substantive
portion of the proceeding, but in no case
later than thirty days after the period for
seeking appellate review expires.

* * * * *

Dated: April 27, 2005.
W. Scott Railton,
Chairman.

Dated: April 27, 2005.
Thomasina V. Rogers,
Commissioner.

Dated: April 27, 2005.
James M. Stephens,
Commissioner.

[FR Doc. 05-8744 Filed 5—-2—-05; 8:45 am]
BILLING CODE 7600-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 915

[Docket No. IA-014—FOR]

lowa Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule; Approval of
amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSM), are approving an amendment to
the Iowa regulatory program (Iowa
program) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA or the Act). Iowa proposed
revisions to its April 1999 revegetation
success guidelines titled, ‘“Revegetation
Success Standards and Statistically
Valid Sampling Techniques.” Iowa
intends to revise its program in response
to required program amendments.
DATES: Effective Date: May 3, 2005.

FOR FURTHER INFORMATION CONTACT:
Andrew R. Gilmore, Chief, Alton Field
Division. Telephone: (618) 463-6460.
E-mail: MCR_AMEND@osmre.gov.
SUPPLEMENTARY INFORMATION:

I. Background on the Iowa Program

II. Submission of the Amendment

[I. OSM’s Findings

IV. Summary and Disposition of Comments
V. OSM'’s Decision

VI. Procedural Determinations

I. Background on the Iowa Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary

pursuant to this Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
(Secretary) conditionally approved the
Iowa program effective April 10, 1981.
You can find background information
on the Iowa program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval,
in the January 21, 1981, Federal
Register (46 FR 5885). You can also find
later actions concerning Iowa’s program
and program amendments at 30 CFR
915.10, 915.15, and 915.16.

II. Submission of the Amendment

By letter dated December 27, 2004
(Administrative Record No. IA—449),
Iowa sent us an amendment to its
program under SMCRA (30 U.S.C. 1201
et seq.). Iowa sent the amendment in
response to required program
amendments codified at 30 CFR
915.16(a) and (c).

We announced receipt of the
amendment in the February 8, 2005,
Federal Register (70 FR 6606). In the
same document, we opened the public
comment period and provided an
opportunity for a public hearing or
meeting on the adequacy of the
amendment. We did not hold a public
hearing or meeting because no one
requested one. The public comment
period ended on March 10, 2005. We
received comments from one Federal
agency.

During our review of the amendment,
we identified concerns regarding the
yield data sources for revegetation
success standards. We notified Iowa of
these concerns by e-mail on March 10,
2005 (Administrative Record No. IA—
449.5). Iowa responded by telephone on
March 11, 2005 (Administrative Record
Number IA—449.6). Because additional
information presented by Iowa merely
clarified certain provisions of its
amendment, we did not reopen the
public comment period.

III. OSM’s Findings

Following are the findings we made
concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. We are
approving the amendment as described
below.

Iowa currently has required program
amendments codified at 30 CFR
915.16(a) and (c). The required
amendment codified at 30 CFR
915.16(a) calls for Iowa to submit for our
approval evidence that the U.S. Natural
Resources Conservation Service (NRCS)
concurs with its provisions to allow the
use of reference areas for determining
success of productivity on prime
farmland as proposed at Section III.,
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Part F and Section IV., Part A.2 of its
revegetation success guidelines. At 30
CFR 915.16(c), Iowa is required to either
remove Section IV., Part G from its
revegetation success guidelines or
submit for our approval evidence that
the NRCS concurs with the provisions
in Part G. Part G, pertaining to control
areas, contains the requirements and
methods for making climate-based
adjustments to the prime farmland
average yields shown in the County Soil
Map Unit Yield Data tables.

In response to the above required
program amendments, lowa proposed to
amend its April 1999 revegetation
success guidelines titled, “Revegetation
Success Standards and Statistically
Valid Sampling Techniques.” More
specifically, Iowa proposed to delete,
from the guidelines, all text related to
prime farmland reference areas in
Section III., Part F (Reference Areas) and
Section IV., Part A.2 (Prime Farmland—
Reference Area Corn and Soybean
Productivity Standards). Also, Iowa
proposed to delete Section IV., Part G
(Control Area Adjustments of Prime
Farmland and Revegetation Success
Standards). Following is an explanation
of the portions of the revegetation
success guidelines that Iowa proposed
to amend.

A. Section III. General Requirements
and Exclusions of Revegetation

Part F. Reference Areas

Currently, the introductory paragraph
applies to all land uses. Iowa proposed
to revise the introductory paragraph to
specify that data from reference areas
can be used for direct comparison ‘““for
all applicable land uses except for prime
farmland” only when the Division has
approved the use of reference areas in
the permit. Iowa also proposed to delete
paragraph F.1., including example
numbers one through three.

B. Section 1V. Revegetation Success
Standards

1. Part A. Prime Farmland

a. lowa proposed to delete the fourth
paragraph in the introductory language
under Part A that reads as follows:

The use of reference areas to develop these
prime farmland productivity standards is not
recommended due to the difficulty of
obtaining a reference area with similar prime
farmland soil map units over which the
Permittee can retain absolute control of the
management practices. Reference area
management practices must be identical to
the management practices of the reclaimed
prime farmland area. (See the criteria listed
in III. General Requirements, F. Reference
Areas above for definition of identical
management practices.) The use of reference
areas for development of row crop

production standards shall be allowed only
when they are approved as a part of the
Permit for the site containing the reclaimed
prime farmland. The development of
reference area corn and soybean productivity
standards is detailed in III. General
Requirements, F. Reference Areas above.

b. In what is currently paragraph A.1.,
Iowa proposed to (1) revise the
introductory language to paragraphs
A.l.a and b, (2) delete paragraph A.1.a,
and (3) remove the paragraph
designation from paragraph b. The
newly revised language will read as
follows:

These calculated County Soil Map Unit
Yield Data corn and soybean productivity
revegetation success standards will remain
constant for the entire period of
responsibility. These standards can only be
adjusted if the permittee receives written
concurrence from the USDA-NRCS to adjust
the calculated County Soil Map Unit Yield
Data corn and/or soybean productivity
revegetation success standards to reflect a
one year disease, pest, or weather induced
variation in that county during the specific
growing season in question. The Division
must also concur that this variation actually
impacted the Permit site.

c. lowa proposed to delete paragraph
A.2. pertaining to Reference Area Corn
and Soybean Productivity Standards
and to remove the number one (1)
designation from what is currently
paragraph A.1.

2. Part G. Control Area Adjustments of
Prime Farmland Revegetation Success
Standards

Iowa proposed to delete Part G in its
entirety.

We are approving lowa’s proposed
amendments as discussed above
because the State is deleting from its
revegetation success guidelines
provisions that cannot be approved
without concurrence from the NRCS.
We are also removing the required
amendments at 30 CFR 915.16(a) and
(c).

IV. Summary and Disposition of
Comments

Public Comments

We asked for public comments on the
amendment, but did not receive any.

Federal Agency Comments

Under 30 CFR 732.17(h)(11)(i) and
section 503(b) of SMCRA, we requested
comments on the amendment from
various Federal agencies with an actual
or potential interest in the Iowa program
(Administrative Record No. IA—449.1).
The NRCS responded on January 18,
2005 (Administrative Record No. IA—
449.3), that it recommended that where
the term “County Soil Map Unit Yield

Data” is used it should be revised to
more accurately reflect the source and
location of the data. The NRCS
suggested that the term should read,
“provided in the USDA-Natural
Resources Conservation Service (NRCS)
Field Office Technical Guide, Section II,
County Soil Map Unit Yield Data
Tables.” We forwarded the NRCS’s
comments to lowa. We will address the
issue of yield data sources for
revegetation success standards, as
appropriate, in our future oversight of
the Iowa program.

Environmental Protection Agency (EPA)
Concurrence and Comments

Under 30 CFR 732.17(h)(11)(ii), we
are required to get a written concurrence
from EPA for those provisions of the
program amendment that relate to air or
water quality standards issued under
the authority of the Clean Water Act (33
U.S.C. 1251 et seq.) or the Clean Air Act
(42 U.S.C. 7401 et seq.). None of the
revisions that Jowa proposed to make in
this amendment pertain to air or water
quality standards. Therefore, we did not
ask EPA to concur on the amendment.

Under 30 CFR 732.17(h)(11)@1), we
requested comments on the amendment
from EPA (Administrative Record No.
1A—-449.1). EPA did not respond to our
request.

State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Under 30 CFR 732.17(h)(4), we are
required to request comments from the
SHPO and ACHP on amendments that
may have an effect on historic
properties. On January 5, 2005, we
requested comments on Iowa’s
amendment (Administrative Record No.
1A—449.1), but neither responded to our
request.

V. OSM'’s Decision

Based on the above findings, we
approve the amendment Iowa sent us on
December 27, 2004.

To implement this decision, we are
amending the Federal regulations at 30
CFR part 915, which codify decisions
concerning the Iowa program. We find
that good cause exists under 5 U.S.C.
553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that the State’s
program demonstrate that the State has
the capability of carrying out the
provisions of the Act and meeting its
purposes. Making this rule effective
immediately will expedite that process.
SMCRA requires consistency of State
and Federal standards.
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VI. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulations.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-

recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
This determination is based on the fact
that the Iowa program does not regulate
coal exploration and surface coal
mining and reclamation operations on
Indian lands. Therefore, the Iowa
program has no effect on Federally-
recognized Indian tribes.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant

economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that the State submittal, which is the
subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulations did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 915
Intergovernmental relations, Surface
mining, Underground mining.
Dated: March 29, 2005.
Charles E. Sandberg,
Regional Director, Mid-Continent Regional
Coordinating Center.
m For the reasons set out in the preamble,

30 CFR part 915 is amended as set forth
below:

PART 915—IOWA

m 1. The authority citation for part 915
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

m 2. Section 915.15 is amended in the
table by adding a new entry in
chronological order by “Date of final
publication” to read as follows:

§915.15 Approval of lowa regulatory
program amendments.
* * * * *
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Original amendment Date of final o L
submission date publication Citation/description

12/27/2004

tically Valid Sampling Techniques.

5/3/2005 Section Ill.F and Section IV.A and G of lowa’s April 1999 Revegetation Success Standards and Statis-

§915.16 [Amended]

m 3. Section 915.16 is amended by
removing and reserving paragraph (a)
and by removing paragraphs (c) through
(e).

[FR Doc. 05-8732 Filed 5—-2—05; 8:45 am|]
BILLING CODE 4310-05-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 917
[KY—248—-FOR]

Kentucky Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: We are approving an
amendment to the Kentucky regulatory
program (the “Kentucky program’)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). Kentucky submitted examples of
common husbandry practices in
response to a required amendment.
DATES: Effective Date: May 3, 2005.
FOR FURTHER INFORMATION CONTACT:
William J. Kovacic, Telephone: (859)
260—-8400. Telefax number: (859) 260—
8410.

SUPPLEMENTARY INFORMATION:

I. Background on the Kentucky Program

II. Submission of the Proposed Amendment
III. OSM’s Findings

IV. Summary and Disposition of Comments
V. OSM'’s Decision

VL. Procedural Determinations

I. Background on the Kentucky
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “‘a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of the Act * * *; and

rules and regulations consistent with
regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Kentucky
program on May 18, 1982. You can find
background information on the
Kentucky program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
in the May 18, 1982, Federal Register
(47 FR 21434). You can also find later
actions concerning Kentucky’s program
and program amendments at 30 CFR
917.11,917.12, 917.13, 917.15, 917.16
and 917.17.

II. Submission of the Proposed
Amendment

By letter dated July 29, 2004,
Kentucky sent us information pertaining
to its program ([KY-248-FOR],
administrative record No. KY-1634)
under SMCRA (30 U.S.C. 1201 et seq.)
in response to a required amendment at
30 CFR 917.16(i). The required
amendment resulted from OSM’s
decision on June 9, 1993, to not approve
proposed changes to 405 KAR
(Kentucky Administrative Regulations)
16/18:200 Sections 1(7)(a), (7)(a)1
through 5, and 1(7)(d) that were
submitted to OSM on June 28, 1991 (58
FR 32283). The finding stated, in part,
that Kentucky (unlike other States) had
not submitted any administrative record
information to demonstrate that its
proposed practices were normal
husbandry practices within Kentucky.
In its submission letter, Kentucky
stated, in part, that its administrative
regulations at 405 KAR 16/18:200
Sections 1(7)(a)1 through 5, and
Sections 1(7)(b) and (d) “provide
general direction on common remedial
practices that will not extend the bond
liability period” and “While these
regulations establish a basic level of
remedial activity that may occur, they
do not identify many of the husbandry
practices that may be commonly used in
this region.” Kentucky included
guidance documents from the
University of Kentucky College of
Agriculture Cooperative Extension
Service that identify the common
husbandry practices that Kentucky
would allow, subject to the limitations
in 405 KAR 16:200/18:200 Section

1(7)(a) and (d). Kentucky also submitted
information regarding similar
husbandry practices approved and used
in Tennessee, Ohio and Virginia.
Finally, Kentucky provided examples of
common practices that would be
encountered on lands in Kentucky and
would not restart or extend the bond
liability period. The examples pertained
to the following land uses: hayland,
pastureland, forestland, commercial
forestry, fish and wildlife, commercial,
industrial, residential or recreational.
We note that some of these examples do
not pertain to the husbandry practices
listed in 405 KAR 16/18:200 Section 1
(7)(a) and (d) so they are not considered
in this amendment.

We announced receipt of the
proposed amendment in the September
14, 2004, Federal Register (69 FR
55373), and in the same document
invited public comment and provided
an opportunity for a public hearing on
the adequacy of the proposed
amendment. The public comment
period closed on October 14, 2004. We
received one comment from the U.S.
Fish and Wildlife Service.

III. OSM’s Findings

Following is the finding we made
concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. The
regulation at 405 KAR 16/18:200
Section 1(7)(a) allows quarter acres or
less of discrete areas to be reseeded
without restarting the responsibility
period if the areas meet one of the five
exemptions and the total of these areas
is no more than three percent of the
permit acreage. The Federal rules at 30
CFR part 816 and 817.116(c)(4) allow
the performance of normal husbandry
practices during the period of
responsibility, without restarting that
period, if the State and OSM approve
such practices and such practices can be
expected to continue as part of the
postmining land use or if
discontinuance of the practice after the
liability period expires will not reduce
the probability of permanent
revegetation success. We find that the
three percent overall size limitation will
not reduce the probability of permanent
revegetation success because the Federal
rules at 30 CFR part 816 and
817.116(a)(2) provide that ground cover,
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production or stocking shall be
considered equal to the approved
success standard when they are not less
than 90 percent of the success standard.
Thus, the three percent limitation will
still allow the area to meet the 90
percent success standard of part 816 and
817.116(a)(2). The size limitation of a
specific area was addressed in our
finding regarding Virginia’s husbandry
practices (59 FR 49195), where we said
that the reseeding of large blocks of
barren areas representing failed
reclamation would be augmentative.
The Federal rules at part 816 and
817.116(c)(4) prohibit husbandry
practices to be augmentative.
Kentucky’s limit of a quarter acre for
discrete areas would not be considered
large blocks of barren areas. Thus,
Kentucky’s administrative record
information is sufficient to support
these practices as normal husbandry.
Accordingly, we find 405 KAR 16/
18:200 Section 1(7)(a) no less effective
than the Federal rules.

405 KAR 16/18:200 section 1(7)(d)
states that irrigating, reliming, and
refertilizing pastureland; reseeding
cropland; and renovating pastureland by
overseeding after Phase II bond release
and after three years from the initial
seeding shall be considered normal
husbandry practices. These practices
will not restart the liability period if the
amount and frequency of these practices
do not exceed normal agricultural
practices on unmined land in the
region. The Federal rules at 30 CFR part
816 and 817.116(c)(4) permit selective
husbandry practices, excluding
augmented seeding, fertilization, or
irrigation, provided the regulatory
authority obtains prior approval from
OSM that the practices are normal
husbandry practices, without extending
the period of responsibility for
revegetation success and bond liability.
Kentucky has provided guidance
documents it employs to identify
common husbandry practices. The
documents are published by the
Kentucky College of Agriculture
Cooperative Extension Service and are:
Renovating Hay and Pasture Fields,
Growing Red Clover in Kentucky and
Establishing Forage Crops. The
administrative record information
submitted by Kentucky demonstrates
that its practices are the usual or
expected state, form, amount, or degree
of management performed habitually to
prevent exploitation, destruction, or
neglect of the resource and maintain a
prescribed level of use or productivity
of similar unmined lands. We find that
these documents establish an adequate
administrative record to support the

normal husbandry practices listed in
section 1(7)(d) and that 405 KAR 16/
18:200 Section 1(7)(d) are no less
effective than the Federal rules and can
be apﬁroved.

It should be noted that 405 KAR 16/
18:200 section 1(7)(b) was previously
approved and therefore not part of this
amendment (see 63 FR 41423, August 4,
1998).

IV. Summary and Disposition of
Comments

Public Comments

We solicited public comments on
September 14, 2004, and provided an
opportunity for a public hearing on the
amendment. Because no one requested
an opportunity to speak, a hearing was
not held.

Federal Agency Comments

According to 30 CFR 732.17(h)(11)(i),
on September 30, 2004, we solicited
comments on the proposed amendment
submitted on May 14, 2004, from
various Federal agencies with an actual
or potential interest in the Kentucky
program (administrative record No. KY-
1634). We received one response from
the U.S. Fish and Wildlife Service, who
concurred without comment.

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.). Because
the provisions of this amendment do not
relate to air or water quality standards,
we did not request EPA’s concurrence.

V. OSM'’s Decision

Based on the above finding, we are
approving 405 KAR 16:200 Section
1(7)(a) and 1(7)(d) and 405 KAR 18:200
Section 1(7)(a) and 1(7)(d) which were
previously not approved. We are also
removing the required amendment at 30
CFR 917.16(i) because Kentucky has
submitted the administrative record
information necessary to demonstrate
that its proposed practices are normal
husbandry practices within Kentucky as
discussed in Section III above.

To implement this decision, we are
amending the Federal regulations at 30
CFR part 917 which codify decisions
concerning the Kentucky program. We
find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that Kentucky’s
program demonstrate that it has the

capability of carrying out the provisions
of the Act and meeting its purposes.
Making this regulation effective
immediately will expedite that process.
SMCRA requires consistency of State
and Federal standards.

VI. Procedural Determinations
Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “consistent with”’
regulations issued by the Secretary
pursuant to SMCRA.
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Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
The basis for this determination is our
decision on a State regulatory program
and does not involve a Federal
regulation involving Indian lands.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the

National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability

with foreign-based enterprises. This
determination is based upon the fact
that the State submittal which is the
subject of this rule is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 917
Intergovernmental relations, Surface
mining, Underground mining.
Dated: March 17, 2005.

Brent Wahlquist,

Regional Director, Appalachian Regional
Coordinating Center.

PART 917—KENTUCKY

m 1. The authority citation for part 917
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

m 2. Section 917.15 is amended in the
table by adding a new entry in
chronological order by the “Date of Final
Publication” to read as follows:

§917.15 Approval of Kentucky regulatory
program amendments.

meaning of section 102(2)(C) of the of U.S.-based enterprises to compete * * * * *
Original amendment submission date Date of final publication Citation/description
June 28, 1991 with record material submitted May 3, 2005 ........ccccoeriiieriiiiieiie e 405 KAR 16:200 Section 1(7)(a) and (7)(d)

July 29, 2004.

and 405 KAR 18:200 Section 1 (7)(a) and
(7)(d).

§917.16 Required regulatory program
amendments.

m 3. Section 917.16 is amended by
removing and reserving paragraph (i).

[FR Doc. 05-8731 Filed 5—2—05; 8:45 am)]
BILLING CODE 4310-05-P

DEPARTMENT OF THE TREASURY

Fiscal Service

31 CFR Part 285
RIN 1510-AA70

Salary Offset

AGENCY: Financial Management Service,
Fiscal Service, Treasury.

ACTION: Final rule.

SUMMARY: This final rule describes the
rules and procedures applicable to the
centralized offset of Federal salary
payments to collect delinquent nontax
debts owed by Federal employees to the
United States. The Financial
Management Service (FMS), a bureau of
the U.S. Department of the Treasury,
administers centralized salary offset
through the Treasury Offset Program
(TOP).
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DATES: This rule is effective May 3,
2005.

FOR FURTHER INFORMATION CONTACT:
Gerry Isenberg, Financial Program
Specialist, at (202) 874—6660; or Tricia
Long, Attorney, at (202) 874—6680.
SUPPLEMENTARY INFORMATION:

Background

A major purpose of the Debt
Collection Improvement Act of 1996
(DCIA), Pub. L. 104—134, 110 Stat.
1321-358 et seq. (April 26, 1996), is to
increase the collection of delinquent
nontax debts owed to the Federal
Government. Among other things, the
DCIA established a centralized process
for withholding or reducing eligible
Federal payments, including Federal
salary payments, to pay the payees’
delinquent debts owed to the United
States. This process is known as
“centralized administrative offset.” The
DCIA also established a requirement
that Federal agencies match their
delinquent debtor records with records
of Federal employees, at least annually,
to identify Federal employees who owe
delinquent debt to the Federal
Government. This rule establishes
centralized procedures for matching
information about delinquent debts with
information about Federal salary
payments for the purpose of offsetting a
debtor’s Federal salary payments to
satisfy the debt.

On April 28, 1998, FMS issued an
interim rule with request for comments
that established the centralized salary
offset program operated by FMS through
TOP. See 63 FR 23354. We did not
receive comments from any individuals
or entities outside the Federal
government. However, we received
comments from three Federal agencies,
many of which were operational in
nature and, therefore, not appropriate
for a regulatory rulemaking. Since the
time of the publication of the interim
rule, FMS has worked with Federal
agencies—including the three
commenters—to develop systems and
procedures that addressed their
operational concerns. Therefore, we
have not addressed those operational
comments in this rulemaking.

Discussion of Comments

General

As indicated above, FMS received
comments from three Federal agencies.
The comments to the rule that were
regulatory in nature are discussed in
this final rule. In addition, FMS has
corrected the list of authorities to
include 31 U.S.C. 3720B and 42 U.S.C.
664, which were inadvertently deleted
in previous amendments to this Part

285, and has made minor editorial
changes for purposes of clarity and
consistency.

Comment Analysis

Interim Rule § 285.7(a), Purpose and
Scope

One commenter recommended that
paragraph (a)(1) expressly state that this
section applies only to the collection of
nontax debts. FMS agrees that such
clarification would be beneficial and
has made this change to paragraph
(a)(1).

It was also brought to FMS’s attention
that the rule does not expressly state
that the centralized offset of final salary
payments and any final, lump-sum
payment made to an employee after the
employee leaves Federal service is
governed by the provisions of 31 U.S.C.
3716 and implementing regulations
found at 31 CFR 285.5, rather than this
rule. FMS has, therefore, added a new
paragraph (a)(6) to clarify that this rule
does not apply to the offset of final
salary payments or final, lump-sum
payments made to former employees.
Among other things, this means that a
disbursing official may offset up to
100% of a former employee’s final
payment, whereas for current
employees, the offset amount is limited
to 15% of disposable pay. This new
provision is consistent with the salary
offset provisions promulgated by the
Office of Personnel Management in
Subpart K of 5 CFR part 550. See 5 CFR
550.1104(l), Liquidation from final
check.

Interim Rule § 285.7(b), Definitions

One commenter suggested that FMS
expand the definition of “Federal
employee records” to include Federal
payroll records and employment records
in order to facilitate the matching
process for salary offset. FMS has not
amended the definition of “Federal
employee records” in response to this
comment, but it has deleted the
reference to Federal employee records
in paragraph (a)(4) and revised
paragraph (f) to clarify that Federal
employee records are only those records
required for identifying Federal
employees who owe delinquent Federal
debts. For purposes of this rule,
“Federal employee records’ are records
of Federal salary payments that a paying
agency has certified to a disbursing
official for disbursement. Such records
are sufficient for the disbursing official
to identify Federal employees who owe
delinquent debts. Paying agencies,
however, may require additional types
of records to calculate the amount of
disposable pay due to a Federal

employee for purposes of paragraph (f)
of this section. Paragraph (f) authorizes
paying agencies to deduct the offset
amount from disposable pay before
certifying a salary payment to a
disbursing official. Paying agencies may
use such records as are necessary to
calculate disposable pay in accordance
with 5 CFR part 550, which governs the
calculation of disposable pay.

Interim Rule § 285.7(d), Creditor Agency
Participation

One commenter recommended that
the rule specify that notifying Treasury
of all past-due, legally enforceable debts
for purposes of administrative offset
relieves agencies of the need to enter
into computer matching agreements
with other Federal disbursing officials
to satisfy the statutory salary offset
requirement set forth in 5 U.S.C. 5514.
The commenter noted that the
Supplementary Information portion of
the interim rule indicated that
compliance with this section would
mean that the agency was also in
compliance with the statutory
requirement. In response to this
comment, FMS has revised paragraph
(d)(1) to state expressly that creditor
agencies that notify FMS of all past-due
legally enforceable debts for purposes of
administrative offset have complied
with the statutory requirement set forth
in 5 U.S.C. 5514. Notwithstanding this
change, FMS encourages agencies to
maintain matching agreements with any
salary paying agencies that have not yet
participated in the interagency
consortium established under 285.7(c)
to implement centralized salary offset
computer matching. Such matching
helps maximize the Government’s
collection of delinquent nontax debt.
FMS has therefore declined to put a
provision in the rule that states that
creditor agencies do not need to enter
into computer matching agreements
with other Federal agencies.

Two commenters suggested that FMS
eliminate the waiver requirement in
paragraph (d)(4) of the interim rule.
FMS has made the suggested change.
Paragraph (d)(4) required a waiver from
Treasury before a creditor agency could
submit a debt to TOP without first
certifying that the creditor agency has
complied with the salary offset due
process requirements of 5 U.S.C. 5514.
See paragraph (d)(3)(iv) of this section.
Such certification is referred to
informally as a “partial certification,”
because the creditor agency is not
relieved from the requirement to certify
its compliance with those due process
pre-requisites applicable to the offset of
non-salary payments. See 31 CFR
285.5(d)(6), Creditor agency
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certification. With a partial certification,
TOP compares debtor information with
Federal salary payment information to
determine if the debtor receives a
Federal salary and informs the creditor
agency if there is a match. Such
matching affords the creditor agency
time to perform the necessary due
process prior to submitting the
completed certification that all due
process requirements of 5 U.S.C. 5514
have been met. An offset will only occur
after the creditor agency submits the
completed certification. The creditor
agency may only submit a debt to TOP
with a partial certification if it uses the
match information for offset purposes—
that is to complete due process and
resubmit the debt to TOP with the
completed certification.

FMS agrees that it is appropriate to
allow creditor agencies to submit debts
with the partial certification without an
express waiver from Treasury. FMS’s
experience since the publication of the
interim rule is that the partial
certification process works well to allow
agencies time to complete due process,
and that an express waiver is no longer
necessary. Therefore, paragraph (d)(4)
has been amended to remove the
requirement for a waiver from Treasury
prior to submitting a partial
certification. Paragraph (d)(4) has also
been amended to add a provision to
make clear that such partial certification
is only permitted when the creditor
agency intends to use the Federal salary
information to provide due process for
offset under this section and fully
certify the debt in the future.

Interim Rule § 285.7(g)(1), Offset
Amount

One commenter suggested that
paragraph (g)(1) be amended to clarify
that when a debtor is receiving more
than one Federal salary at the same time
(e.g., when a person receives both
civilian and military reserve pay), that
the offset amount is 15% of each of
those payments. FMS has not made a
change to the rule in response to this
comment, because the current language
of (g)(1) refers to disposable pay, and
disposable pay is defined as having the
same meaning as that term is defined in
5 CFR 550.1103. Section 550.1103
makes clear that disposable pay
includes any pay to a Federal employee.
Paragraph (g)(1), therefore, allows the
Government to offset up to 15% of all
Federal salaries paid to the debtor.

Interim Rule § 287.7(h), Priorities

One commenter recommended that
Treasury require that tax levies imposed
by the Internal Revenue Service (IRS) be
served directly on FMS, rather than on

Federal agencies directly. FMS has not
changed this rule in response to this
comment. This rule applies only to the
collection of nontax debts. Moreover,
service of IRS levies is governed by the
Internal Revenue Code, which is
administered solely by the IRS. Service
of levies to collect delinquent tax
obligations is therefore outside the
scope of this rule.

Regulatory Analysis

This final rule is not a significant
regulatory action as defined in
Executive Order 12866. Because no
notice of proposed rulemaking was
required for this rule, the provisions of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) do not apply.

Special Analysis

FMS has determined that good cause
exists to make this final rule effective
upon publication without providing the
30-day period between publication and
the effective date contemplated by 5
U.S.C. 553(d). The purpose of a delayed
effective date is to afford persons
affected by a rule a reasonable time to
prepare for compliance. However, the
agencies affected by this rule have
already been accomplishing centralized
salary offset in accordance with the
terms of this rule, and procedures
affecting debtors remain unchanged in
this rule. Moreover, this final rule
makes only minor changes to the
currently effective interim final rule and
provides guidance that is expected to
facilitate Federal agencies’ participation
in the centralized offset program.
Therefore, FMS believes that good cause
exists, and that it is in the public
interest, to make this final rule effective
upon publication.

List of Subjects in 31 CFR Part 285

Administrative practice and
procedure, Black lung benefits, Child
support, Claims, Credit, Debts,
Disability benefits, Federal employees,
Garnishment of wages, Hearing and
appeal procedures, Loan programs,
Privacy, Railroad retirement, Railroad
unemployment insurance, Salaries,
Social Security benefits, Supplemental
Security Income (SSI), Taxes, Veteran’s
benefits, Wages.

Authority and Issuance
m For the reasons set forth in the

preamble, 31 CFR part 285 is amended
as follows:

PART 285—DEBT COLLECTION
AUTHORITIES UNDER THE DEBT
COLLECTION IMPROVEMENT ACT OF
1996

m 1. The authority citation for part 285 is
revised to read as follows:

AuthOI‘ity: 5 U.S.C. 5514; 26 U.S.C. 6402;
31 U.S.C. 321, 3701, 3711, 3716, 3719,
3720A, 3720B, 3720D; 42 U.S.C. 664; E.O.
13019, 61 FR 51763, 3 CFR, 1996 Comp., p.
216.

m 2. Amend § 285.7 as follows:
m a. Revise paragraph (a)(1);
m b. Remove the last sentence of
paragraph (a)(4);
m c. Add a new paragraph (a)(6);
m d. Revise paragraph (d)(1);
m e. Revise paragraph (d)(4); and
m f. Add a new sentence to the end of
paragraph (f).

The revisions and additions read as
follows:

§285.7 Salary offset.

(a) Purpose and scope. (1) This
section establishes FMS’s procedures for
the centralized offset of Federal salary
payments to collect delinquent nontax
debts owed to the United States. This
process is known as centralized salary
offset. Rules issued by the Office of
Personnel Management contain the
requirements Federal agencies must
follow prior to conducting centralized
or non-centralized salary offset and the
procedures for requesting offsets
directly from a paying agency, rather
than through TOP. See 5 CFR 550.1101
through 550.1108.

* * * * *

(6) This section does not govern the
centralized offset of final salary
payments or lump-sum payments made
to employees who have left an agency’s
employ. The centralized offset of such
payments is governed by § 285.5 of this
part.

* * * * *

(d) Creditor agency participation. (1)
As required under 5 U.S.C. 5514(a)(1),
creditor agencies shall participate at
least annually in centralized salary
offset computer matching. By notifying
FMS of all past-due, legally enforceable
debts delinquent for more than 180 days
for purposes of 31 U.S.C. 3716(c)(6),
creditor agencies shall have met the
requirement set forth in 5 U.S.C.
5514(a)(1). Additionally, creditor
agencies may notify FMS of past-due,
legally enforceable debts delinquent for
less than 180 days for purposes of

centralized offset.
* * * * *

(4) The creditor agency is not required

to submit the certification set forth in
paragraph (d)(3)(iv) of this section prior
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to submitting a debt to FMS. However,
if the creditor agency does not provide
such certification initially, the creditor
agency shall provide the Federal
employee with the notices and
opportunity for a hearing, as required by
5 U.S.C. 5514 and applicable
regulations, and shall make the
necessary certification before the
disbursing official offsets a salary
payment pursuant to this section. A
creditor agency may submit a debt
without the requirement set forth in
paragraph (d)(3)(iv) of this section, only
if the creditor agency intends to
complete the certification after
complying with the provisions of 5
U.S.C. 5514 and applicable regulations.

(f) Salary offset. * * * The salary
paying agency shall use such records as
it deems necessary to accurately
calculate disposable pay in accordance
with 5 CFR 550.1103.

* * * * *

Dated: April 22, 2005.
Richard L. Gregg,
Comimissioner.
[FR Doc. 05-8640 Filed 5—2—05; 8:45 am]
BILLING CODE 4810-35-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD13-05-008]
RIN 1625-AA00

Safety Zones; Annual Fireworks
Events in the Captain of the Port,
Portland Zone

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement.

SUMMARY: The Captain of the Port,
Portland, Oregon, will enforce the safety
zones established for the Cinco de Mayo
Fireworks Display and the Portland
Rose Festival Fireworks Display on the
waters of the Willamette River on May
6, 2005 and June 3, 2005 respectively.
The Captain of the Port, Portland,
Oregon, is taking this action to
safeguard watercraft and their occupants
from safety hazards associated with the
display of fireworks. Entry into these
safety zones is prohibited unless
authorized by the Captain of the Port.
DATES: The Cinco de Mayo Fireworks
Display in 33 CFR 165.1315(a)(1) will be
enforced on May 6, 2005. The Portland
Rose Festival Fireworks in 33 CFR

165.1315(a)(2) will be enforced on June
3, 005.

FOR FURTHER INFORMATION CONTACT:
Petty Officer Charity Keuter, c/o Captain
of the Port Portland, OR 6767 North
Basin Avenue Portland, OR 97217 at
(503) 240-2590 to obtain information
concerning enforcement of this rule.
SUPPLEMENTARY INFORMATION: On May
30, 2003 the Coast Guard published a
final rule (68 FR 32366) establishing
regulations in 33 CFR 165.1315 to
safeguard watercraft and their occupants
on the waters of the Willamette,
Columbia, and Coos Rivers from safety
hazards associated with the display of
fireworks within the AOR of the Captain
of the Port, Portland, Oregon. The Coast
Guard is issuing notice that the Captain
of the Port, Portland, Oregon will
enforce the established safety zones on
the waters of the Willamette River
between the Morrison and Hawthorne
Bridges published in paragraphs (a)(1),
Cinco de Mayo Fireworks Display,
Portland, OR, and (a)(2), Portland Rose
Festival Fireworks Display, Portland,
OR, of 33 CFR 165.1315 on May 6, 2005
from 9 p.m. to 10:30 p.m. and June 3,
2005 from 9:20 p.m. to 10:50 p.m.
respectively. Entry into these safety
zones is prohibited unless otherwise
exempted or excluded under the final
rule or unless authorized by the Captain
of the Port or his designee. The Captain
of the Port may be assisted by other
Federal, State, or local agencies in
enforcing these safety zones.

Dated: April 20, 2005.
Daniel T. Pippenger,

Commander, U.S. Coast Guard, Alternate
Captain of the Port, Portland, OR.

[FR Doc. 05-8822 Filed 5—-2—-05; 8:45 am]
BILLING CODE 4910-15-P

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Part 1253
RIN 3095-AB47

NARA Facility Locations and Hours

AGENCY: National Archives and Records
Administration (NARA).

ACTION: Final rule.

SUMMARY: NARA is adding to its
regulations the location of the William
J. Clinton Presidential Library in Little
Rock, Arkansas, and revising the
location and hours for the regional
archives in NARA’s Southeast Region
(Atlanta) in Morrow, Georgia. This final
rule will affect the public.

DATES: Effective Date: June 2, 2005.

FOR FURTHER INFORMATION CONTACT:
Jennifer Davis Heaps at 301-837-1801.

SUPPLEMENTARY INFORMATION: The
proposed rule was published in the
February 7, 2005, Federal Register (70
FR 6386) for a 60-day public comment
period. A copy of the proposed rule was
also posted on the NARA Web site.

NARA received no comments on the
proposed rule. The telephone number
for the Morrow, Georgia, facility
changed after the proposed rule was
published. The new number is
published in this final rule and there are
no other changes.

This rule is not a significant
regulatory action for the purposes of
Executive Order 12866 and has not been
reviewed by the Office of Management
and Budget (OMB). As required by the
Regulatory Flexibility Act, it is hereby
certified that this rule will not have a
significant impact on a substantial
number of small entities because this
rule applies to individual researchers.
This rule does not have any federalism
implications.

List of Subjects in 36 CFR Part 1253
Archives and records.

m For the reasons set forth in the
preamble, NARA amends part 1253 of
title 36, Code of Federal Regulations, as
follows:

PART 1253—LOCATIONS OF
RECORDS AND HOURS OF USE

m 1. The authority citation for part 1253
continues to read as follows:

Authority: 44 U.S.C. 2104(a).

m 2. Amend § 1253.3 by adding
paragraph (k) to read as follows:

§1253.3 Presidential Libraries.

* * * * *

(k) William J. Clinton Library is
located at 1200 President Clinton
Avenue, Little Rock, AR 72201. The
phone number is 501-374—4242 and the
fax number is 501-244-2883. The e-
mail address is
clinton.library@nara.gov.

m 3. Amend § 1253.7 by revising
paragraph (e) to read as follows:

§1253.7 Regional Archives.

* * * * *

(e) NARA—Southeast Region
(Atlanta) is located at 5780 Jonesboro
Road, Morrow, GA 30260. The hours are
8:30 a.m. to 5 p.m., Tuesday through
Saturday. The telephone number is 770—
968—-2100.

* * * * *
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Dated: April 27, 2005.
Allen Weinstein,
Archivist of the United States.
[FR Doc. 05-8768 Filed 5—2—05; 8:45 am]
BILLING CODE 7515-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
[RO7-OAR-2005-MO-0002; FRL-7906-5]
Air Quality Redesignation for the 8-
Hour Ozone National Ambient Air

Quality Standard; for Some Counties in
the States of Kansas and Missouri

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The U. S. Environmental
Protection Agency (EPA) is
redesignating several counties in the
Kansas City area from unclassifiable to
attainment for the 8-hour ozone
National Ambient Air Quality Standard
(NAAQS). The counties are Johnson,
Linn, Miami and Wyandotte Counties in
Kansas and Cass, Clay, Jackson and
Platte Counties in Missouri.

DATES: This rule is effective on June 2,
2005.

FOR FURTHER INFORMATION CONTACT:
Leland Daniels at (913) 551-7651 or by
e-mail at daniels.leland@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This section provides additional
information by addressing the following
questions:

What Is the Background for This Action?

What Are the Statutory and Regulatory
Requirements for Designations and
Redesignations?

What New Information Is Available
Regarding Air Quality in Kansas City?

What Action Is EPA Taking?

What Is the Background for This
Action?

The EPA published a final rule (69 FR
23858; April 30, 2004) promulgating
designations under the 8-hour ozone
NAAQS. That action designated several
counties in the Kansas City area as
unclassifiable and provided that the
designation was effective on June 15,
2004.

The initial Kansas City area
designation was based on review of
ozone data from 2001 through 2003. The
counties in the Kansas City area
designated as unclassifiable are
Johnson, Linn, Miami and Wyandotte
Counties in Kansas and Cass, Clay,

Jackson and Platte Counties in Missouri.
In that action, we stated that we would
review all available information and
make an attainment or nonattainment
decision after reviewing the 2004 ozone
data. On February 10, 2005 (70 FR
7070), the EPA published a proposal to
redesignate the Kansas City area from
unclassifiable to attainment. The Mid-
America Regional Council Air Quality
Forum submitted comments generally
supporting the redesignation to
attainment but raising questions about
the implications of the redesignation for
Kansas City. The commenter withdrew
the comments by letter dated April 13,
2005.

What Are the Statutory Requirements
for Designations and Redesignations?

Section 107(d) of the Clean Air Act
(CAA) sets forth the criteria and process
for designations and redesignations. An
explanation of statutory requirements
for the 8-hour ozone designations that
became effective on June 15, 2004, and
the actions EPA took to meet those
requirements can be found in the final
rule that established the designations
(69 FR 23858; April 30, 2004). In
Section 107(d)(3), the CAA addresses
redesignations and provides that the
Administrator or the Governor of a state
may initiate the redesignation process.
One of the bases for redesignation under
that section is air quality data.

To determine whether an area is
attaining the 8-hour ozone NAAQS, we
consider the most recent three
consecutive years of data in accordance
with 40 CFR part 50, appendix I. For the
purpose of this rulemaking, we
reviewed the ozone data from 2002
through 2004.

What New Information Is Available
Regarding Air Quality in Kansas City?

The state of Missouri submitted a
letter dated December 21, 2004,
regarding air quality in Kansas City. The
letter certified that the 8-hour ozone
data collected during the 2004 ozone
season is correct, complete and
appropriate for regulatory use. The letter
also requested that EPA redesignate the
Kansas City area from unclassifiable to
attainment. Similarly, the state of
Kansas submitted letters of November
18, 2004, and January 10, 2005,
certifying the accuracy of the ozone data
and requesting redesignation from
unclassifiable to attainment. The
counties included in the redesignation
request are Johnson, Linn, Miami and
Wyandotte Counties in Kansas and Cass,
Clay, Jackson and Platte Counties in
Missouri.

Consistent with 40 CFR part 50,
appendix I, section 2.3, paragraph (d)(1),

the 8-hour ozone standard is met if the
three year average value of the annual
fourth highest daily maximum (the
design value) is 0.084 parts per million
(ppm) or less. For the 2002—2004 time
period, the design value for Kansas City
is 0.082 ppm, indicating that the 8-hour
ozone NAAQS has been attained.

What Action Is EPA Taking?

Based upon the applicable
requirements in section 107(d)(3) of the
CAA, the regulatory requirements in 40
CFR part 50, appendix I and the 8-hour
ozone air quality data for the 2002
through 2004 time period, we are
redesignating Johnson, Linn, Miami and
Wyandotte Counties in Kansas and Cass,
Clay, Jackson and Platte Counties in
Missouri to attainment for the 8-hour
ozone standard. The basis for this action
is described in more detail above and in
the February 10, 2005, proposed rule
referenced above.

Statutory and Executive Order Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely designates
an area for planning purposes based on
air quality, and does not establish any
new regulations. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). The
redesignation is an action which affects
the status of a geographic area but does
not impose any new requirements on
governmental entities or sources.
Therefore because it does not impose
any additional enforceable duty, it does
not contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This redesignation does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
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on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
establishes the attainment status, and
does not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
This rule also is not subject to Executive
Order 13045 ‘‘Protection of Children
from Environmental Health Risks and
Safety Risks” (62 FR 19885, April 23,
1997), because it is not economically
significant.

In reviewing state redesignation
requests, EPA’s role is to approve state
choices, provided that they meet the
criteria of the CAA. In this context, in
the absence of a prior existing
requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
redesignation request for failure to use
VCS. It would thus be inconsistent with
applicable law for EPA, when it reviews
a state recommendation, to use VCS in
place of a state request that otherwise
satisfies the provisions of the CAA.
Thus, the requirements of section 12(d)
of the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.

272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 5, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it

KANSAS—OZONE (8-HOUR STANDARD)

extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, Ozone, National park,
Wilderness area.

Dated: April 22, 2005.

James B. Gulliford,
Regional Administrator, Region 7.

m Chapter], title 40 of the Code of

Federal Regulations is amended as
follows:

PART 81—[AMENDED]

m 1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

m 2.In §81.317 the table entitled
“Kansas—Ozone (8-Hour Standard)” is
amended by revising the entry for Kansas
City, KS-MO to read as follows:

§81.317 Kansas.

* * * * *

Designated area

Designationa

Classification

Date 1 Type Date ' Type

Kansas City, KS-MO:

Johnson County ............ May 3, 2005 ......cccocveeennee Attainment.

Linn County ........ ... May 3, 2005 .... Attainment.
Miami County ................ May 3, 2005 .... Attainment.

Wyandotte County ........ May 3, 2005 ........cccceeeeene Attainment.

a|ncludes Indian Country located in each county or area, except as otherwise specified.
1This date is June 15, 2004, unless otherwise noted.
* * * * * amended by revising the entry for Kansas §81.326 Missouri.
m 3.In § 81.326 the table entitled City, MO-KS to read as follows: * * * * *
“Missouri—Ozone (8-Hour Standard)” is
MISSOURI—OZONE (8-HOUR STANDARD)
Designationa Classification
Designated area
Date 1 Type Date Type

Kansas City, MO-KS:

Cass County ......ccceceeee May 3, 2005 .......ccccevvereene Attainment.

Clay County May 3, 2005 .... Attainment.

Jackson County ............ May 3, 2005 .......cccceeeeene Attainment.

Platte County ................ May 3, 2005 .........ccceeeenne Attainment.

a|ncludes Indian Country located in each county or area, except as otherwise specified.
1This date is June 15, 2004, unless otherwise noted.
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[FR Doc. 05-8707 Filed 5—-2-05; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81

[NV-FOA-126; FRL-7907-3]

Determination of Attainment for the
Ozone and Carbon Monoxide National
Ambient Air Quality Standards in
Washoe County, NV

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA has determined that the
marginal one-hour ozone nonattainment
area that includes all of Washoe County,
Nevada has attained the 1-hour ozone
National Ambient Air Quality Standard
by the applicable attainment date (1993)
and has continued to attain since that
time. EPA has also determined that the
moderate carbon monoxide
nonattainment area that includes the
Truckee Meadows area of Washoe
County has attained the carbon
monoxide National Ambient Air Quality
Standard by the applicable attainment
date (1995) and has continued to attain
since that time. This determination of
attainment does not redesignate the
Washoe County area to attainment for
the 1-hour ozone or the carbon
monoxide standard. The Clean Air Act
requires that, for an area to be
redesignated, five criteria must be
satisfied including the submittal of a
maintenance plan as a State
Implementation Plan revision. The
intended effect of this action will be to
relieve the State of Nevada of the
obligation to submit revisions to the
state implementation plan to address
additional requirements under the Clean
Air Act for the next higher
nonattainment classifications for the 1-
hour ozone and carbon monoxide
standards.

EFFECTIVE DATE: This finding is effective
on June 2, 2005.

ADDRESSES: Copies of documents
relevant to this action are available for
public inspection during normal
business hours at the Air Planning
Office of the Air Division,
Environmental Protection Agency,
Region 9, 75 Hawthorne Street, San
Francisco, California, 94105-3901.

FOR FURTHER INFORMATION CONTACT:
Eleanor Kaplan, Air Planning Office
(AIR-2), U.S. Environmental Protection

Agency, Region IX, (415) 947—4147 or
kaplan.eleanor@epa.gov.
SUPPLEMENTARY INFORMATION:

Throughout this document, “we,
and “our” refer to U.S. EPA.

93 ¢ I3}

us

I. Background

Under sections 179(c), 181(b)(2) and
186(b)(2) of the Clean Air Act (CAA or
“Act”), EPA has the responsibility for
determining whether a nonattainment
area has attained the 1-hour ozone and
carbon monoxide (CO) national ambient
air quality standards (NAAQS) by the
applicable attainment dates. In this case,
the EPA was required to make
determinations concerning the Washoe
County ozone nonattainment area and
the Truckee Meadows CO
nonattainment area. As a “‘marginal” 1-
hour ozone nonattainment area, Washoe
County was subject to a December 31,
1993 attainment date, and as a
“moderate” CO nonattainment area, the
Truckee Meadows area was subject to a
December 31, 1995 attainment date.

On January 21, 2005 (70 FR 3170), we
published a notice announcing a
proposed finding that the Washoe
County nonattainment area had attained
the 1-hour ozone NAAQS by the
applicable attainment date (December
31, 1993) and has continued to attain
the 1-hour ozone standard since that
time, and that the Truckee Meadows
nonattainment area had attained the CO
NAAQS by the applicable attainment
date (December 31, 1995) and has
continued to attain the CO standard
since that time. A detailed discussion of
EPA’s proposal is contained in the
January 21, 2005 proposed rule and will
not be restated here. The reader is
referred to the proposed rule for more
details.

I1. Public Comments and EPA
Responses

EPA received one comment letter
during the 30-day comment period. This
letter, dated February 22, 2005, was
submitted on behalf of a coalition of
groups including the North West Great
Basin Association, Environmental
Defense, Progressive Leadership
Alliance of Nevada, Western Resource
Advocates, and Clean Air Task Force.
The comments center on the possible
effects on air quality in Washoe County
resulting from operation of a coal-fired
power plant for which plans are being
developed and that would be located
within Washoe County near the Town of
Gerlach. In response to a request from
EPA for additional information
regarding a reference made in the letter,
the commenter submitted to us an
excerpt from a report on a pre-

construction monitoring site called
Squaw Creek Valley located in the
southeast corner of the proposed power
plant site to collect on-site ambient air
quality, meteorological and upper air
data. The site was installed in mid-July
2004. Official data collection began in
August 2004, and the excerpt submitted
to us contained a summary of air quality
data collected during the months of
August through October 2004. The
comments and EPA responses are as
follows:

Comment 1

Notwithstanding a finding of
attainment, Washoe County remains
designated “nonattainment” for the 1-
hour ozone and CO NAAQS, and any
new major sources of ozone and CO
emissions must comply with all
nonattainment requirements.

Response 1

EPA agrees that a finding of
attainment does not constitute a
redesignation to “attainment” and that
all new major sources or major
modifications that are to be located in
a nonattainment area and that receive
permits to construct while the area
remains designated as “nonattainment
must comply with all applicable
nonattainment “new source review”
(NSR) requirements, including
installation of control technology
representing the lowest achievable
emission rate (LAER) and offsets.
However, we note that the proposed
power plant outside of Gerlach would
be constructed in an area that is
designated as ‘“unclassifiable/
attainment” for the CO NAAQS,! and
thus, with respect to CO emissions,
would be subject to the NSR
requirements that apply within such
areas (i.e., the Prevention of Significant
Deterioration, or PSD program), not
those that apply to nonattainment areas.
Also, because the power plant
undoubtedly will not receive an
authority to construct until after
revocation of the 1-hour ozone NAAQS
(i.e., June 15, 2005) and because Washoe
County is designated as “unclassifiable/
attainment” for the 8-hour ozone
NAAQS [see 69 FR 23858, 23919-23920
(April 30, 2004)], which is replacing the
1-hour ozone NAAQS, the applicable
permitting agency (in this case, the
Nevada Division of Environmental
Protection, or NDEP) will be applying
PSD requirements to ozone precursor
emissions from this proposed power

L3}

1The Town of Gerlach is approximately 75 miles
north-northeast of the northern boundary of the
Truckee Meadows CO nonattainment area (i.e.,
hydrographic area 87).



22804 Federal Register/Vol.

70, No. 84 /Tuesday, May 3, 2005/Rules and Regulations

plant as well. The only nonattainment
NSR requirements that would apply to
this proposed facility would be those (if
any) that remain in effect under the
EPA-approved Nevada state
implementation plan (SIP) upon
revocation of the 1-hour ozone NAAQS.

Comment 2

Given the large size of the proposed
coal-fired power plant, its numerous
support operations (e.g., rail and truck
import of coal, limestone, ammonia,
etc.), and expected significant emissions
of ozone precursors and carbon
monoxide, it is premature for EPA to
make a determination regarding
attainment for ozone or carbon
monoxide in Washoe County. Instead,
EPA should postpone any such
determination until after the project
applicant submits emissions data and
the Federal agencies can determine the
impacts of these emissions on
compliance with the ozone and carbon
monoxide NAAQS.

Response 2

Under sections 179(c), 181(b)(2) and
186(b)(2) of the Clean Air Act, EPA is
responsible for making a determination
(of whether an area has attained the
applicable NAAQS by its attainment
date) within six months of the
attainment date. We are very late in
making these determinations for
Washoe County (1-hour ozone NAAQS)
and Truckee Meadows (CO NAAQS),
and thus, further postponement is not
appropriate. However, we note that, if
the State of Nevada seeks redesignation
from “nonattainment” to “‘attainment,”
we will review the latest monitoring
data to ensure that our finding of
attainment remains valid for the
purposes of section 107(d)(3)(E)(i) of the
Act.

With regard to the possible impacts of
emissions from the proposed power
plant, it is our understanding that the
project proponent is still in the process
of collecting the information necessary
for submittal of a complete permit
application to NDEP for the proposed
power plant near Gerlach. Once a
complete application for an authority to
construct (ATC) is submitted, the
applicable permitting agency (NDEP)
will not issue the ATC unless it is
satisfied that the applicant has
demonstrated, as required under the
PSD program, that the project would not
cause or contribute to any NAAQS
violation. See 40 CFR 52.21(k)(1). We
also note that any draft ATC for the
proposed power plant will be subject to
EPA and public review and comment
under the applicable PSD regulations

and delegation agreement between EPA
and NDEP.

Comment 3

The available monitoring data is not
adequate. The finding of attainment is
based on data from only three to six
monitoring stations, which are clustered
in urban areas. Ozone is formed
downwind of the area where precursors
are released. Precursors emitted in the
Reno-Sparks and Tahoe area, as well as
in California could contribute to or
cause exceedances of ozone standards in
other areas not covered by the existing
monitoring network. Recent monitoring
data collected north of Gerlach, for
example, shows high ozone
concentrations.

Response 3

We disagree that the monitoring
network is insufficient for the purposes
of determining whether Washoe County
has attained the 1-hour ozone NAAQS.
The monitoring stations are, as noted by
the commenter, concentrated in the
more urbanized portion of the county in
and near Reno and Sparks, but we
believe that the spatial distribution of
the monitoring stations is sufficiently
widespread to provide representative
worst-case ozone concentration data for
the county.

In further support of our attainment
finding, we note that, not only have no
1-hour ozone NAAQS violations been
recorded at any of the monitoring
stations in Washoe County since before
1991, but also the 1-hour ozone design
values 2 at the various stations have
been well below the NAAQS of 0.12
parts per million (ppm). For example,
over the 2001-2003 period, the highest
design value among the six ozone
monitoring stations located within
Washoe County was 0.093 ppm
(recorded at the 4th Street Sparks
station). We also note that the design
values at more distant monitoring
stations (i.e., located outside of Washoe
County) are also well below the 1-hour
ozone NAAQS as shown in table 1,
below.

2The design value generally represents the fourth
highest daily maximum (hourly) ozone
concentration over a given three-year period at a
given site. Design values provide one basis of
comparison between different locations with
respect to peak ozone exposure; as such, the design
values are provided herein for informational
purposes only. Under the CAA, findings of
attainment of the 1-hour ozone NAAQS rely on the
average number of exceedances per year, not design
values. The design value is used under the CAA if
an area is found to have missed its attainment
deadline and must be reclassified.

TABLE 1.—ONE-HOUR OZONE DESIGN
VALUES AT STATION MONITORS
NEAR TO, BUT OUTSIDE OF,
WASHOE COUNTY, 2001-2003

Summary of one hour ozone air quality

2001-2003
One-hour
Monitoring site—approximate ozone de-
distance from Reno, NV sign value,
ppm
Carson City, NV—25 miles south
Of RENO oo 0.082
Cave Rock State Park, NV—35
miles southwest of Reno ........ 0.086
Quincy, CA—65 miles northwest
Oof ReNO ..ooveiiiiieee 0.087
South Lake Tahoe, CA—45
miles southwest of Reno ........ 0.083

Source: EPA Air Quality System (AQS)
Database.

Lastly, we requested and received
further information from the
commenters regarding their statement
“Recent monitoring data collected north
of Gerlach, for example, shows high
ozone concentrations.” The data
referred to in that comment was
collected at a monitoring station
installed and operated outside of the
Town of Gerlach by a contractor
working for the power plant project
proponent. A summary of air quality
monitoring data for the months of
August through October, 2004 was
provided to us by the commenter, and
it shows a maximum 8-hour ozone
concentration of 115.6 micrograms per
cubic meter (i.e., approximately 0.06
ppm). This maximum 8-hour ozone
concentration was measured during the
month of August, and it represents
approximately 74% of the
corresponding 8-hour ozone NAAQS of
157 micrograms per cubic meter (0.08
ppm). While the ozone data collected in
connection with the power plant project
is incomplete (in that the data only
cover three months of a single year), the
data that is available does not show
ozone concentrations that exceed or
even approach the 8-hour ozone
NAAQS and does not justify a change or
deferral of our attainment finding for
Washoe County with respect to the 1-
hour ozone NAAQS nor does the data
justify a re-evaluation of our designation
of Washoe County as “unclassifiable/
attainment” for the 8-hour ozone
NAAQS.

Comment 4

EPA should review and incorporate
the most recent monitoring data prior to
issuing any final rule.
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Response 4

The proposed finding of attainment
for 1-hour ozone and CO relied upon
monitoring data through year 2003. In
response to this comment, we have
reviewed the latest available data (i.e.,
the data for year 2004) collected at the
Washoe County monitors and input to
AQS and have found no exceedances of
either the 1-hour ozone or CO NAAQS.
The highest 1-hour ozone concentration
measured in 2004 in Washoe County
was 0.09 ppm (recorded at both the
Reno State Street and Sparks Fourth
Street stations) and the highest CO
concentrations were 5.9 ppm, one-hour
average, and 4.0 ppm, eight-hour
average, as recorded at the Sparks
Fourth Street station and Reno Galletti
station, respectively. In contrast, the 1-
hour ozone NAAQS is 0.12 ppm and the
CO NAAQS are 35 ppm, one-hour
average, and 9 ppm, eight-hour average.
Thus, the 2004 data add further support
to our finding of attainment for Washoe
County (with respect to the 1-hour
ozone NAAQS) and Truckee Meadows
(with respect to the CO NAAQS).

II1. Final Action

No comments were submitted that
change our assessment that the 1-hour
ozone NAAQS has been attained in
Washoe County and that the CO
NAAQS has been attained in the
Truckee Meadows portion of Washoe
County. Therefore, we are taking final
action, pursuant to sections 179(c),
181(b)(2) and 186(b)(2) of the Act, to
determine that the Washoe County
“marginal” nonattainment area has
attained the NAAQS for 1-hour ozone
by the applicable attainment date and
has continued to attain the 1-hour ozone
NAAQS since that time and, further,
that the Truckee Meadows “moderate”
nonattainment area has attained the
NAAQS for CO by the applicable
attainment date and has continued to
attain the CO NAAQS since that time.
These findings relieve the State of
Nevada from the additional
requirements under the Clean Air Act
for the next higher nonattainment
classifications for the 1-hour ozone and
CO standards.

It should be noted that this action
does not redesignate these areas from
“nonattainment” to “‘attainment”.
Under section 107(d)(3)(E), the Clean
Air Act requires that, for an area to be
redesignated from nonattainment to
attainment, five criteria must be
satisfied including the submittal by the
State (and approval by EPA) of a
maintenance plan as a SIP revision.
Therefore, the designations for Washoe
County (for 1-hour ozone) and Truckee

Meadows (for CO) in 40 CFR part 81 are
unaffected by this action, and Washoe
County will remain a “marginal”
nonattainment area for 1-hour ozone
and “moderate” for CO until such time
as EPA finds that the State of Nevada
has met the Clean Air Act requirements
for redesignation to attainment.

IV. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely finds that
an area has attained a national ambient
air quality standard based on an
objective review of measured air quality
data. This action will not impose any
new regulations, mandates, or
additional enforceable duties on any
public, nongovernmental, or private
entity. Accordingly, the Administrator
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
does not impose any additional
enforceable duty, it does not contain
any unfunded mandate or significantly
or uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
finds that an area has attained a national
ambient air quality standard, and does
not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,

April 23, 1997), because it is not
economically significant.

This rule does not involve
establishment of technical standards,
and thus, the requirements of section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(15 U.S.C. 272 note) do not apply. This
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.)

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 5, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
Authority: 42 U.S.C. 7401 et seq.
List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: April 20, 2005.

Wayne Nastri,

Regional Administrator, Region IX.

[FR Doc. 05-8788 Filed 5—2—05; 8:45 am]
BILLING CODE 6560-50-P
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Administration

50 CFR Part 648
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Fisheries of the Northeastern United
States; Spiny Dogfish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule, 2005 specifications.

SUMMARY: NMFS announces final
specifications for the 2005 fishing year,
which is May 1, 2005, through April 30,
2006.

DATES: Effective June 2, 2005, through
April 30, 2006.

ADDRESSES: Copies of supporting
documents used by the Joint Spiny
Dogfish Committee and the Spiny
Dogfish Monitoring Committee
(Monitoring Committee); the
Environmental Assessment, Regulatory
Impact Review, Initial Regulatory
Flexibility Analysis (EA/RIR/IRFA); and
the Essential Fish Habitat Assessment
(EFHA) are available from Daniel
Furlong, Executive Director, Mid-
Atlantic Fishery Management Council
(MAFMC), Federal Building, Room
2115, 300 South Street, Dover, DE
19904. The EA, RIR, IRFA and EFHA are
accessible via the Internet at http:/
WWW.Nero.gov.

FOR FURTHER INFORMATION CONTACT: Eric
Jay Dolin, Fishery Policy Analyst,
(978)281-9259, fax (978)281-9135.
SUPPLEMENTARY INFORMATION:

Background

A proposed rule for this action was
published in the Federal Register on
March 11, 2005 (70 FR 12168), with
public comment accepted through
March 28, 2005. The final specifications
are unchanged from those that were
proposed. A complete discussion of the
development of the specifications
appears in the preamble to the proposed
rule and is not repeated here.

2005 Specifications

The commercial spiny dogfish quota
for the 2005 fishing year is 4 million 1b
(1.81 million kg), to be divided into two
semi-annual periods as follows:
2,316,000 b (1.05 million kg) for quota
period 1 (May 1, 2005 — Oct. 31, 2005);
and 1,684,000 1b (763,849 kg) for quota
period 2 (Nov. 1, 2005 — April 30, 2006).

The possession limits are 600 b (272 kg)
for quota period 1, and 300 1b (136 kg)
for quota period 2, to discourage a
directed fishery.

Comments and Responses

There were 73 comments submitted
on the proposed measures, by 71
individuals, a fishing company, and a
non-governmental organization.

Comment 1: Two commenters
supported the proposed rule and
encouraged NMFS to continue
rebuilding the spiny dogfish stock.

Response: NMFS is implementing
measures that will continue the
rebuilding of the spiny dogfish stock.

Comment 2: Two commenters wanted
NMFS to implement a male-only and
subadult female fishery for dogfish,
contending that optimum yield can be
achieved and bycatch reduced by such
measures. The commenters claimed
that, with a 1,500-1b (680-kg) possession
limit, such a fishery would not
compromise the rebuilding of the stock.

Response: The MAFMC
recommended that a 1,500-1b (680-kg)
male-only possession limit should be
established to allow for a limited
directed fishery. NMFS determined that
a directed fishery is inappropriate in
light of the overfished condition of the
spiny dogfish stock, even with a
prohibition on possession of female
dogfish. The MAFMC’s staff analysis of
the MAFMC recommendation noted
that, if a directed fishery for male
dogfish developed, it could require the
discard of female dogfish, and may
increase the associated discard mortality
of these animals. The MAFMC staff
analysis expressed concern that this
may have a negative impact on the
rebuilding program as it could increase
the mortality of mature females. The
measure recommended by the
commenters would allow the possession
of up to 1,500 1b (680 kg) of males or
subadult females. NMFS notes that a
directed fishery for subadult females
would be inconsistent with the
rebuilding program, as it is necessary to
allow those animals to reach maturity so
that they can spawn and contribute to
stock rebuilding.

NMFS also notes that the Atlantic
States Marine Fisheries Commission’s
Interstate Fishery Management Plan
requires the states to establish
possession limits of 600 1b (272 kg) in
quota period 1, and 300 1b (136 kg) in
quota period 2. As a result, it would not
be possible for a vessel operator to land
1,500 1b (680 kg) of dogfish in any state.

Comment 3: One commenter
suggested that all quotas should be cut
by 50 percent this year and by 10
percent each succeeding year, but

provided no basis for these
recommendations.

Response: The commercial quota
established by this action is based on
extensive analyses conducted by the
MAFMC and reviewed by NMFS, and is
based on the best available scientific
information. There is no information to
support the reductions suggested by the
commenter.

Comment 4: Sixty-five commenters
stated that there were too many dogfish
in the ocean. Most of them requested
that NMFS implement no management
measures and, therefore, allow an
unlimited directed fishery. Most of the
commenters felt that NMFS should not
be worrying about dogfish because they
prey on other more valuable commercial
fish species and, by virtue of their great
numbers, make it difficult for
commercial and recreational fishermen
to catch the fish they are targeting. Some
commenters stated that the science on
dogfish is faulty and that dogfish are not
overfished.

Response: Dogfish are overfished and,
as such, the Magnuson-Stevens Fishery
Conservation Management Act
(MSFCMA) requires the development of
a management program to rebuild the
stock. The >overfished> determination
for dogfish is restricted to adult females.
Reproduction of dogfish, and ultimately
the future fishery, is closely tied to the
abundance of reproductive females. In
the 1990’s, the spiny dogfish population
biomass was at a historic high. The
rapid expansion of commercial harvest,
however, quickly depleted the number
of mature females in the stock. The
Spiny Dogfish Fishery Management
Plan (FMP) was implemented in 2000,
and established a rebuilding program
intended to protect mature female spiny
dogfish so that stock rebuilding could be
achieved as quickly as practicable.
However, complementary measures
were not implemented in state waters
until May 2004, and this, as well as
delays in the implementation of the
FMP, has delayed stock rebuilding.
Recent population projections by the
NMFS Northeast Fisheries Science
Center (NEFSC), which factor in U.S.
commercial harvest and stock removals
from all other sources (U.S. commercial
discards, Canadian commercial fishery
landings, U.S. recreational discards and
landings) suggest a time span of 15 to
20 years before the stock will have fully
recovered.

The most recent peer-reviewed
evaluation of the status of the Northwest
Atlantic spiny dogfish stock was
conducted at the 37th Northeast
Regional Stock Assessment Workshop
(SAW) in 2003. The mature female
component of the stock (spawning stock
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biomass (SSB)) had declined from the
historic high in 1990 of roughly 500
million 1b (226,796 mt) to about 115
million 1b (52,163 mt) in 2003 (29
percent of the recommended biomass
target of 400 million Ib (181,437 mt).
The low level of SSB was expected to
result in low recruitment for the next
several years, and recruitment estimates
from 1997 to 2003 were observed to
represent the seven lowest values in the
entire time series. The fishing mortality
rate (F) in 2002 was estimated to be
about 0.09. The 37th SAW
recommended that total removals
(landings, discards, Canadian catch) be
constrained below levels consistent
Wlth F=0.03 (Frebuﬂd].

The commenters noted that they
encounter dogfish in large numbers, and
stated that the overall population
remains relatively high. However, recent
data support the trends found by the
37th SAW. Due to high inter-year
variability in the NEFSC spring survey’s
catches of spiny dogfish, current
assessment methods use smoothed
estimates of biomass to characterize
population trends. According to the
latest (2004) spring survey values, the 3-
year moving average of total stock
biomass decreased from 916 million lb
(415,533 mt) in 2001-2003, to 857
million Ib (388,767 mt) in 2002-2004.
Mature female biomass decreased from
144 million Ib (65,466 mt) in 2001-2003,
to 132 million 1b (60,033 mt) in 2002-
2004. Pup abundance, however,
increased from 338 thousand 1b (153 mt)
in 2001-2003 to 1.440 million 1b (653
mt) in 2002-2004. While this increase in
pup adundance is encouraging, there is
still a long way to go before the stock
is rebuilt.

As for the concern about dogfish
preying on commercially important
species, NMFS notes that dogfish prey
on a wide range of species, not just
those that are commercially fished.
Analyses of over 40,000 stomach
samples over several decades reveals
high percentages of forage species,
especially herring and mackerel, and a
variety of invertebrates. Commercially
important species such as gadoids (cod,
haddock, pollock) and flatfish do not
exceed 10 percent of the total diet.
Invertebrates, notably comb jellies and
squid, make up about 50 percent of the
diet of spiny dogfish in NMFS autumn
samples. Several recent scientific papers
have documented the low occurrence of
commercially important finfish in
dogfish diets.

Classification

Included in this final rule is the FRFA
prepared pursuant to 5 U.S.C. 604(a).
The FRFA incorporates the discussion

that follows, the comments and
responses to the proposed rule, and the
initial regulatory flexibility analysis
(IRFA) and other analyses completed in
support of this action. A copy of the
IRFA is available from the Regional
Administrator (see ADDRESSES).

Final Regulatory Flexibility Analysis

Statement of Objective and Need

A description of the reasons why this
action is being considered, and the
objectives of and legal basis for this
action, is contained in the preamble to
the proposed rule and is not repeated
here.

Description and Estimate of Number of
Small Entities to Which the Rule Will
Apply

All of the potentially affected
businesses are considered small entities
under the standards described in NMFS
guidelines because they have gross
receipts that do not exceed $3.5 million
annually. Information from the 2003
fishing year was used to evaluate
impacts of this action, as that is the
most recent year for which data are
complete. According to unpublished
NMFS permit file data, 3,025 vessels
possessed Federal spiny dogfish permits
in 2003, while 94 of these vessels
contributed to overall landings.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

This action does not contain any new
collection-of-information, reporting,
recordkeeping, or other compliance
requirements. It does not duplicate,
overlap, or conflict with any other
Federal rules.

Minimizing Significant Economic
Impacts on Small Entities

Impacts were assessed by the
MAFMC, the New England Fisheries
Management Council (NEFMC), and
NMFS for two sets of measures that
were evaluated as alternatives to the
measures enacted by this rule. The first
alternative would have set the
commercial quota at the same level as
this rule, but would have established
different possession limits for vessels
landing dogfish. It would not increase
the overall landings of spiny dogfish
and, therefore, would not minimize
economic impacts on the small entities
participating in the fishery.

The second alternative would have
eliminated the commercial quota and
possession limits, and was projected to
result in landings of about 25 million lb
(11.3 million kg), the level observed in
the unregulated period of the fishery.
This would constitute a 525-percent

increase in landings compared to the
status quo quota of 4.0 million 1b (1.81
million kg), and a 696-percent increase
in landings compared to actual 2003
landings of 3.14 million Ib (1.42 million
kg). Although the short-term social and
economic benefits of an unregulated
fishery would be positive because of the
revenue generated for the fishery
participants, this unregulated harvest
would be inconsistent with the
requirements of the FMP and the
MSFCMA, and would lead to depletion
of the spiny dogfish population.
Therefore, this alternative was rejected
by the MAFMC, the NEFMC, and
NMEFS.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule, or group
of related rules, for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule and shall designate such
publications as >small entity
compliance guides.> The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a small entity
compliance guide will be sent to all
holders of permits issued for the spiny
dogfish. In addition, copies of this final
rule and guide (i.e., permit holder letter)
are available from the Regional
Administrator (see ADDRESSES) and may
be found at the following web site:
http://www.nmfs.gov/ro/doc/nero.html.

Dated: April 28, 2005.
John Oliver,

Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

[FR Doc. 05—-8815 Filed 5—2—-05; 8:45 am]

BILLING CODE 3510-22-S
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AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; request for
comments; correction.

SUMMARY: This final rule establishes the
2005 fishery specifications for Pacific
whiting (whiting) in the U.S. exclusive
economic zone (EEZ) and state waters
off the coasts of Washington, Oregon,
and California, as authorized by the
Pacific Coast Groundfish Fishery
Management Plan (FMP). It also adjusts
the bycatch limits in the whiting
fishery. This Federal Register document
also corrects the final rule implementing
the specifications and management
measures, which was published
December 23, 2004. These specifications
include the level of the acceptable
biological catch (ABC), optimum yield
(OY), tribal allocation, and allocations
for the non-tribal commercial sectors.
The intended effect of this action is to
establish allowable harvest levels of
whiting based on the best available
scientific information.

DATES: Effective April 28, 2005.
Comments on the revisions to bycatch
limits must be received no later than 5
p.-m., L.t. on May 18, 2005.

ADDRESSES: You may submit comments,
identified by I.D. 081304C by any of the
following methods:

e E-mail: Whiting0506.nwr@noaa.gov:
Include 081304C in the subject line of
the message.

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: 206-526—6736, Attn: Becky
Renko

e Mail: D. Robert Lohn,
Administrator, Northwest Region,
NMFS, 7600 Sand Point Way NE,
Seattle, WA 98115-0070, Attn: Becky
Renko.

Copies of the final environmental
impact statement (FEIS) for this action

are available from Donald McIsaac,
Executive Director, Pacific Fishery
Management Council (Council), 7700
NE Ambassador Place, Portland, OR
97220, phone: 503-820-2280. These
documents are also available online at
the Council’s website at http://
www.pcoucil.org. Copies of additional
reports referred to in this document may
also be obtained from the Council.
Copies of the Record of Decision (ROD),
final regulatory flexibility analysis
(FRFA), and the Small Entity
Compliance Guide are available from D.
Robert Lohn, Administrator, Northwest
Region (Regional Administrator), NMFS,
7600 Sand Point Way, NE, Seattle, WA
98115-0070.

FOR FURTHER INFORMATION CONTACT:
Becky Renko (Northwest Region, NMFS)
206-526—6150.

SUPPLEMENTARY INFORMATION:

Electronic Access

This final rule is accessible via the
Internet at the Office of the Federal
Register’s Website at http://
www.gpoaccess.gov/fr/index.html.
Background information and documents
are available at the NMFS Northwest
Region website at hitp://
www.nwr.noaa.gov/1sustfsh/
gdfsh01.htm.

Background

A proposed rulemaking to implement
the 2005-2006 specifications and
management measures for the Pacific
Coast groundfish fishery was published
on September 21, 2004 (69 FR 56550).
NMFS requested public comment on the
proposed rule through October 21, 2004.
During that comment period, NMFS
received five letters of comment that
were addressed in the preamble of the
final rule published on December 23,
2004 (69 FR 77012). Comments
regarding bycatch of overfished species,
including bycatch of overfished species
in the whiting fishery were received and
responded to in the final rule. NMFS
received no comments specific to the
whiting ABC or QY. These comments
were addressed in the preamble of the
final rule. For further information on
these comments, see the preamble of the
final rules for the 2005—2006 annual
specifications and management
measures.

Management Process

The FMP requires that fishery
specifications be evaluated biennially or
annually and revised as necessary, that
OYs be specified for groundfish species
or species groups that need protection,
and that management measures
designed to achieve the OYs be
published in the Federal Register.

Specifications include ABCs and
harvest levels (OYs, harvest guidelines,
allocations, or quotas). In November
2003, the U.S. and Canada signed an
agreement regarding the conservation,
research, and catch sharing of whiting.
The whiting catch sharing arrangement
that was agreed upon provides 73.88
percent of the total catch OY to the U.S.
fisheries and 26.12 percent to the
Canadian fisheries. At this time, both
countries are taking steps to bring this
agreement into force. Until the
agreement is ratified and implementing
legislation effective, the negotiators
recommended that each country apply
the agreed upon provisions.

In anticipation of the ratification of
the U.S.-Canada agreement and a new
stock assessment, and given the small
amount of whiting that is typically
landed under trip limits prior to the
April 1 start of the primary season, the
Council adopted a range for OY and
ABC in the 2005—-2006 specifications,
and delayed adoption of a final 2005
ABC and OY until its March 2005
meeting. To date, the international
agreement has not yet been ratified and
implementing legislation has not yet
been made effective. The ABC and OY
values recommended by the Council as
final ABC and OY values for 2005 are
based on a stock assessment update and
are within the range of those considered
in the EIS for the 2005 and 2006
management measures.

Stock Status

In general, whiting is a very
productive species with highly variable
recruitment (the biomass of fish that
mature and enter the fishery each year)
and a relatively short life span when
compared to other overfished
groundfish species. In 1987, the whiting
biomass was at a historical high level
due to an exceptionally large number of
fish that spawned in 1980 and 1984
(fished spawned during a particular year
are referred to as year classes). As these
large year classes of fish passed through
the population and were replaced by
moderate sized year classes, the stock
declined. The whiting stock stabilized
between 1995 and 1997, but then
declined to its lowest level in 2001.

The 2002 whiting stock assessment
estimated the female spawning biomass
to be less than 20 percent of the
unfished biomass in 2001 and was
declared overfished on April 15, 2002
(67 FR 18117). Since 2001, the whiting
stock has increased substantially as a
strong 1999 year class has matured and
entered the spawning population. In
retrospect, the abundance of the whiting
stock in 2001, as estimated from the
current stock assessment, is now
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believed to have been at 28 percent of
its unfished biomass in 2001 when a
survey catchability coefficient of 1.0 is
applied, and at 34 percent of its
unfished biomass in 2001 when a
survey catchability coefficient of 0.6 is
applied. With the publication of the
2004 harvest specifications for whiting
(April 30, 2004; 69 FR 23667), NMFS
announced that the whiting stock was
estimated to be above the target
rebuilding biomass and was no longer
considered to be an overfished stock. On
June 30, 2004, the court lifted the
requirement it had initially imposed in
the case of Natural Resources Defense
Council v. Evans, 290 F. Supp. 2d 1051,
1057 (N.D. Calif. 2003) that NMFS
prepare a rebuilding plan for whiting.

2005 Stock Assessment Update

An age-structured assessment model
was used in 2005 to update the 2004
whiting stock assessment. New
information in this stock assessment
included updated catch data through
2004 and recruitment indices from the
2004 Santa Cruz juvenile index survey.
The stock assessment was examined by
a joint U.S./Canada Pacific Hake
(Whiting) Stock Assessment Review
(STAR) panel in early February 2005.

As in 2004, the amount of whiting
that the 2003 hydroacoustic survey was
able to measure relative to the total
whiting in the surveyed area (survey
catchability coefficient or q) was
identified as a major source of
uncertainty in the 2005 stock
assessment update. Since 2005 was an
assessment update, the model structure
was not reexamined. The STAR panel
could not reach consensus on the most
appropriated value within the range for
q of 0.6 to 1.0. The more optimistic or
less risk averse model runs assumed
that q equaled 0.6, while the less
optimistic or more risk averse model
runs assumed that q equaled 1.0. A
catchability coefficient of 1.0 is the
value that has been used in the previous
assessments. Additional models runs
with q set at 0.8 were developed
following the STAR panel meeting.

Three sets of projections, with
different assumptions about the survey
catchability, were brought forward to
the Council for decision making. This
range of projections was intended to
represent a plausible range of the stock’s
status. The Council’s Scientific and
Statistical Committee (SSC) also
reviewed the assessment, but did not
recommend a specific value for q.

The stock was estimated to be at 50
percent of its unfished biomass in 2004
(2.5 million mt of age 3+ fish) if a survey
catchability coefficient of 1.0 were
applied and at 55 percent (4.0 million

mt of age 3+ fish) of its unfished
biomass in 2004 if a survey catchability
coefficient of 0.6 were applied.
However, in the absence of another large
year class after 1999, the stock is
projected to decline. In 2005, the stock
is estimated to be at 38 percent of its
unfished biomass when a survey
catchability coefficient of 1.0 is applied
and at 41 percent when a survey
catchability coefficient of 0.6 is applied.
The U.S. Canada Treaty provisions
include the use of a default harvest rate
of F40% with a 40/10 adjustment, a
precautionary harvest adjustment
described in the FMP at section 4.5.1. A
rate of F40% can be explained as that
which reduces spawning potential per
female to 40 percent of what it would
have been under natural conditions (if
there were no mortality due to fishing).

ABC/OY Recommendations

The range of ABCs and OYs
considered by the Council and analyzed
in the EIS for 2005 included: a low
ABC/OY of 181,287 mt, which
represents 50 percent of the medium
ABC/QY; a medium ABC/OY of 362,573
mt, based on the results of the 2004
assessment with the OY being set equal
to the ABC because the stock biomass is
greater than 40 percent of the unfished
biomass; and a high OY of 725,146 mt,
which is twice the amount of the
medium ABC/OY.

At its March 2005 meeting in
Sacramento, CA, the Council reviewed
the results of the new whiting stock
assessment. The U.S. OYs considered by
the Council at its March meeting were
223,343 mt (q=1.0, F4s9,), 264,296 mt
(q:l.O, Fa09%), 264,296 mt (q=0.8, Faso),
316,904 mt (q=0.8, F40%), 356,766 mt
(g=0.6, F4s9,), and 441,525 mt (q=0.6,
F40). Because the whiting biomass is
estimated to be below 40 percent of its
unfished biomass, the 40/10 adjustment
was applied. The SSC recommended
that the Council use the decision table
presented in the whiting stock
assessment (Table 14) to evaluate the
consequences of alternate QY options
on the whiting biomass.

Following discussion and public
testimony, the Council recommended
adopting a U.S. OY of 269,069 mt with
a U.S. ABC of 269,545 mt. In making
this decision, the Council considered
the true state of nature as shown in the
assessment decision table 14. With an
F40% harvest rate proxy, if a q value of
1.0 is used and the true state of nature
is actually 0.6, in 2006 the stock would
be at 31 percent of its unfished biomass.
However, if a q value of 0.6 is used and
the true state of nature is actually 1.0,
the stock is projected to fall below the
overfished threshold by 2006.

With the publication of the 2004
harvest specifications for whiting (April
30, 2004; 69 FR 23667), NMFS
announced that the U.S. whiting ABC
was 514,441 mt. However, the 515,441
mt value corresponds with the
coastwide (U.S./Canada) ABC. The 2004
U.S. share of the whiting ABC was
actually 380,069 mt.

Overfished Species

The availability of overfished species
as incidental catch, particularly Pacific
ocean perch, canary, darkblotched, and
widow rockfish, may prevent the
industry from harvesting the entire
whiting OY during 2005. However, in
order to allow the industry to have the
opportunity to harvest the higher OY,
the Council recommended bycatch
limits for certain overfished species.
Under this structure, the industry has
the opportunity to harvest a larger
amount of whiting, if they can do so
while keeping the incidental catch of
overfished species within adopted
bycatch limits. In recent years, the most
constraining overfished species for the
whiting fishery have been darkblotched,
canary and widow rockfish. In the final
rule for the 2005-2006 specification and
management measures, whiting sector
bycatch limits were put into place for
canary and widow rockfish, 50 CFR
660.373 (b)(4). The amount of canary
rockfish that would be available to the
entire whiting fishery was 7.3 mt and
the amount of widow rockfish was 231.8
mt in 2005.

At the March 2005 Council meeting,
the Council’s groundfish management
team (GMT) considered the 2005
whiting OY alternatives in relation to
the impacts of incidental catch of
overfished species. In 2004, the
estimated bycatch of widow rockfish
was most constraining, relative to the
amounts of each overfished species. For
2005, it is estimated that widow bycatch
under the final recommended OY would
be 136.25 mt, which is well within the
pre-existing 231.8 mt bycatch limit for
all sectors of the fishery. The Council
recommended that the amount of
widow rockfish specified for the non-
treaty whiting sectors be adjusted to 200
mt, which should accommodate the
needs of the fishery. For 2005, it is
estimated that canary rockfish bycatch
for the entire whiting fishery under the
final recommended OY would be 9.22
mt, which would exceed the pre-
existing bycatch limit of 7.30 mt. The
GMT projected that a canary rockfish
bycatch limit of 7.3 mt would support
a whiting OY of 208,069 mt. Since the
regulations at 50 CFR 370(c)(1)(ii)
provide for the closure of the non-tribal
portion of the whiting fishery upon
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attainment of a bycatch limit, the
Council recommended the limit be
adjusted to only cover the harvest by
non-tribal sectors, in order to ensure the
total canary OY is not exceeded. Thus,
the Council recommended that the
amount of canary rockfish specified for
the non-treaty whiting sectors be
adjusted to 4.7 mt. NMFS agrees with
the bycatch limits, which are intended
to keep the whiting fishery from causing
premature closure to the non-whiting
fisheries.

Allocations

In 1994, the United States formally
recognized that the four Washington
coastal treaty Indian tribes (Makah,
Quileute, Hoh, and Quinault) have
treaty rights to fish for groundfish in the
Pacific Ocean. In general terms, the
quantification of those rights is 50
percent of the harvestable surplus of
groundfish that pass through the tribes’
usual and accustomed ocean fishing
areas (described at 60 CFR 660.324).

The Pacific Coast Indian treaty fishing
rights, described at 50 CFR 660.385,
allow for the allocation of fish to the
tribes through the specification and
management measures process. A tribal
allocation is subtracted from the species
OY before limited entry and open access
allocations are derived. The tribal
whiting fishery is a separate fishery, and
is not governed by the limited entry or
open access regulations or allocations.
To date, only the Makah Tribe has
participated. It regulates, and in
cooperation with NMFS, monitors this
fishery so as not to exceed the tribal
allocation.

Beginning in 1999, NMFS set the
tribal allocation according to an
abundance-based sliding scale
allocation method, proposed by the
Makah Tribe in 1998. See; 64 FR 27928,
27929 (May 29, 1999); 65 FR 221, 247
(January 4, 2000); 66 FR 2338, 2370
(January 11, 2001). Details on the
abundance-based sliding scale
allocation method and related litigation
are discussed in the preamble to the
proposed rule (69 FR 56570; September
21, 2004) and are not repeated here. On
December 28, 2004, the Ninth Circuit
Court of Appeals upheld the sliding
scale approach in Midwater Trawler
Cooperative v. Daley, 393 F. 3d 994 (9th
Cir. 2004). Under the sliding scale
allocation method, the tribal allocation
varies with U.S. whiting OY, ranging
from a low of 14 percent (or less) of the
U.S. OY when OY levels are above
250,000 mt, to a high of 17.5 percent of
the U.S. OY when the OY level is at or
below 145,000 mt. For 2005, using the
sliding scale allocation method, the
tribal allocation will be 35,000 mt. The

Makah are the only Washington Coast
tribe that requested a whiting allocation
for 2005.

The 2005 non-tribal commercial OY
for whiting is 232,069 mt. This is
calculated by deducting the 35,000-mt
tribal allocation and 2,000 mt for
research catch and bycatch in non-
groundfish fisheries from the 269,069
mt total catch OY. Regulations at 50
CFR 660.323(a)(4) divide the
commercial OY into separate allocations
for the non-tribal catcher/processor,
mothership, and shore-based sectors of
the whiting fishery.

The catcher/processor sector is
comprised of vessels that harvest and
process whiting. The mothership sector
is comprised of catcher vessels that
harvest whiting for delivery to
motherships. Motherships are vessels
that process, but do not harvest,
whiting. The shoreside sector is
comprised of vessels that harvest
whiting for delivery to shoreside
processors. Each sector receives a
portion of the commercial OY, with the
catcher/processors getting 34 percent
(78,903 mt), motherships getting 24
percent (55,696 mt), and the shore-based
sector getting 42 percent (97,469 mt).

All whiting caught in 2005 before the
effective date of this action will be
counted toward the new 2005 OY. As in
the past, the specifications include fish
caught in state ocean waters (0—3
nautical miles (nm) offshore) as well as
fish caught in the EEZ (3—200 nm
offshore).

This document also contains
corrections to the Tables 1a and 1b of
the final rule implementing the
specifications and management
measures for the 2005 and 2006 fishing
years which was published December
23, 2004 (69 FR 77012). The value in
Table 1a and 1b for bocaccio rockfish
that indicates the proportions allocated
to the limited entry sectors was a
typographical error in the specifications
final rule and is being corrected from
52.7 to 55.7. Because bocaccio is an
overfished species, the use of these
values has been suspended for 2005 and
2006; the allocation amount is provided
for reference only.

Classification

The final whiting specifications and
management measures for 2005 are
issued under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act)and are in
accordance with 50 CFR part 660, the
regulations implementing the FMP.

The whiting fisheries are generally
very fast paced and vessels tend to
incidentally catch overfished species at

sporadic and unpredictable rates.
Protection of overfished species is
required by the FMP and implementing
regulations. This action revises canary
and widow rockfish bycatch limits for
the whiting fisheries to keep the harvest
of overfished species within their OYs.
The proposed rulemaking to implement
the 2005 specifications and management
measures, published on September 21,
2004 (69 FR 56550), and the final rule
published on December 23, 2004 (69 FR
77012) addressed this issue and
established bycatch limits for canary
and widow rockfish in the whiting
fishery. These limits were identified as
routine management measures and as
such may be adjusted inseason.

If the revision of bycatch limits for
canary and widow rockfish was delayed
for a public notice and comment period,
the 4.7 mt of canary rockfish and 200 mt
of widow rockfish available to the
fisheries could be taken before the
completion of the public comment
period. Therefore, delaying this final
rule could result in unexpectedly high
bycatch of canary rockfish such that the
annual OY established for rebuilding is
exceeded, or that many other portions of
the groundfish fishery would have to be
closed to make up for bycatch in the
whiting fishery.

Allowing the fisheries to exceed an
overfished species’ OY would be
contrary to the public’s interest in
rebuilding these overfished species,
thus NMFS finds good cause to waive
public notice and comment on these
revisions, under 5 U.S.C. 553(b)(B).

The FMP requires that fishery
specifications be evaluated each year
using the best scientific information
available. A stock assessment update for
whiting was prepared in early 2005. In
anticipation of the ratification of the
U.S.-Canada agreement and the new
2005 stock assessment, the Council
delayed adoption of a final 2005 ABC
and OY until its March 2005 meeting.
Thus these final values were not
available to the Council or NMFS in
time for the publication of either the
proposed (September 21, 2004; 69 FR
56550) or the final rule (December 23,
2004; 69 FR 77012) for the harvest
specifications and management
measures. Finally, since the major
fishery for whiting does not start until
April 1, there was time to delay the
adoption of the new ABC and QY, until
the new assessment information was
available to the Council in March 2005.

The proposed rulemaking to
implement the 2005 specifications and
management measures, published on
September 21, 2004 (69 FR 56550),
addressed the delay in adopting the
whiting ABC and harvest specifications.
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NMFS requested public comment on the
proposed rule through October 21, 2004.
The final rule was published on
December 23, 2004 (69 FR 77012) and
again explained that the range in the
specifications would be adjusted
following the Council’s March 2005
meeting and announced in the Federal
Register as a final rule shortly
thereafter. This action has been
publicized widely through the Council
process.

For all of the reasons in the waiver for
notice and comment plus the additional
reasons described above, pursuant to 5
U.S.C. 553(d)(3), there exists good cause
to waive the 30—day delay in
effectiveness, so that this final rule may
become effective as soon as possible
after the April 1, 2005, fishery start date.

Correcting the ABC/OY tables to
provide correct bocaccio allocation
amounts between limited entry and
open access fisheries merely ensures
that the tables correctly state agency
policy. These allocations do not apply
to the fisheries because bocaccio
allocations have been suspended while
that species is subject to an overfished
species rebuilding plan. NMFS finds
good cause to waive public notice and
comment on this statement of agency
policy under 5 U.S.C. 553(b)(B), because
providing notice and comment on these
corrections would be unnecessary.
Under 5 U.S.C. 553(d)(2) a statement of
agency policy that has no effect on the
public is not subject to a 30—day delay
in effectiveness.

The environmental impacts associated
with the Pacific whiting harvest levels
being adopted by this action were
considered in the final environmental
impact statement for the 2005-2006
specification and management
measures. Copies of the FEIS and the
ROD are available from the Council (see
ADDRESSES).

The Council prepared an Initial
Regulatory Flexibility Analysis and
NMFS prepared a FRFA for the 2005—
2006 harvest specifications and
management measures which included
the impacts of this action on small
entities. The Initial Regulatory
Flexibility (IRFA) was summarized in
the proposed rule published on
September 21, 2004 (69 FR 56550). The
following is a summary of the FRFA
analysis that was published in the final
rule on December 23, 2004 (69 FR
77012). The need for and objectives of
this final rule are contained in the
SUMMARY and in the Background section
under SUPPLEMENTARY INFORMATION.
NMEFS did not receive any comments on
the IRFA or on the proposed rule
regarding the economic effects of this
final rule. The final 2005-2006

specifications and management
measures were intended to allow West
Coast commercial and recreational
fisheries participants to fish the
harvestable surplus of more abundant
stocks while also ensuring that those
fisheries do not exceed the allowable
catch levels intended to protect
overfished and depleted stocks. The
form of the specifications, in ABCs and
0YS, follows the guidance of the
Magnuson-Stevens Act, the national
standard guidelines, and the FMP for
protecting and conserving fish stocks.
Fishery management measures include
trip and bag limits, size limits, time/area
closures, gear restrictions, and other
measures intended to allow year-round
West Coast groundfish landings without
compromising overfished species
rebuilding measures.

Approximately 1,700 vessels
participated in the West Coast
commercial groundfish fisheries in
2001. Of those, about 420 vessels were
registered to limited entry permits
issued for either trawl, longline, or pot
gear. Of the remaining approximately
1,280 vessels, about 770 participated in
the open access fisheries and derived
more than 5 percent of their fisheries
revenue from groundfish landings. All
but 10-20 of the 1,700 vessels
participating in the groundfish fisheries
are considered small businesses by the
Small Business Administration. In the
2001 recreational fisheries, there were
106 Washington charter vessels engaged
in salt water fishing outside of Puget
Sound, 232 charter vessels active on the
Oregon coast, and 415 charter vessels
active on the California coast. Although
some charter businesses, particularly
those in or near large California cities,
may not be small businesses, all are
assumed to be small businesses for
purposes of this discussion.

The Magnuson-Stevens Act requires
that actions taken to implement FMPs
be consistent with the ten national
standards, one of which requires that
conservation and management measures
shall, consistent with the conservation
requirements of the Act, take into
account the importance of fishery
resources to fishing communities in
order to (A) provide for the sustained
participation of such communities and,
(B) to the extent practicable, minimize
adverse economic impacts on such
communities. Fishing communities that
rely on the groundfish resource and
people who participate in the
groundfish fisheries have weathered
many regulatory changes in recent
years. NMFS and the Council
introduced the first overfished species
rebuilding measures in 2000, which
severely curtailed the fisheries from

previous fishing levels. Since then,
NMFS has implemented numerous
management measures and regulatory
programs intended to rebuild overfished
stocks and to better monitor the catch
and bycatch of all groundfish species.
These programs are expected to improve
the status of West Coast groundfish
overfished stocks over time and, by
extension, the economic health of the
fishing communities that depend on
those stocks. Initially, however, the
broad suite of new regulatory programs
that NMFS has introduced since 2000
have: reduced overall groundfish
harvest levels, increased costs of
participating in the fisheries, and
caused confusion for fishery
participants trying to track new
regulatory regimes.

The Council considered five
alternative specifications and
management measures regimes for 2005
and 2006: the no action alternative,
which would have implemented the
2004 regime for 2005 and 2006; the low
QY alternative, which set a series of
conservative groundfish harvest levels
that were either intended to achieve
high probabilities of rebuilding within
TMAX for overfished species or modest
harvest levels for more abundant stocks;
the high OY alternative, which set
harvest levels that were either intended
to achieve lower probabilities of
rebuilding within Tyax for overfished
species or higher harvest levels for more
abundant stocks; the medium OY
alternative, which set harvest levels
intermediate to those of the low and
high alternatives, and; the Council OY
alternative (preferred alternative,) which
was the same as the medium OY
alternative, but with more precautionary
OY levels for lingcod, Pacific cod,
cowcod, canary and yelloweye rockfish.
Each of these alternatives included both
harvest levels (specifications) and
management measures needed to
achieve those harvest levels, with the
most restrictive management measures
corresponding to the lowest OYS. The
most notable difference between the
Council’s preferred alternative and the
other alternatives is that alternative’s
requirement that trawl vessels operating
north of 40°10" N. lat. use selective
flatfish trawl gear. Because selective
flatfish trawl gear has lower rockfish
bycatch rates than conventional trawl
gear, the targeted flatfish amounts
available to the trawl fisheries are
higher under the Council’s preferred
alternative than under the other
alternatives.

Each of the alternatives analyzed by
the Council was expected to have
different overall effects on the economy.
Among other factors, the EIS for this
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action reviewed alternatives for
expected changes in revenue and
income from 2003 levels. The low OY
alternative was expected to decrease
annual commercial income from the no
action alternative by $1.99 million in
2005 and 2006, decrease commercial
fishery-related annual employment from
the no action alternative by 0.3 percent
in 2005 and 2006, and result in no
changes in recreational fishery income
from the no action alternative. The high
OY alternative was expected to increase
annual commercial income from the no
action alternative by $2.54 million in
2005 and 2006, increase commercial
fishery-related annual employment from
the no action alternative by 0.4 percent
in 2005 and 2006, and result in no
changes in recreational fishery income
from the no action alternative. The
medium OY alternative was expected to
increase annual commercial income
from the no action alternative by $1.51
million in 2005 and 2006, increase
commercial fishery-related annual
employment from the no action
alternative by 0.3 percent in 2005 and
2006, and result in no changes in
recreational fishery income from the no
action alternative. The Council’s OY
alternative was expected to increase
annual commercial income from the no
action alternative by $3.02 million in
2005 and 2006, increase commercial
fishery-related annual employment from
the no action alternative by 0.5 percent
in 2005 and 2006, and result in no
changes in recreational fishery income
from the no action alternative. The
Council’s preferred alternative would
have had commercial fisheries effects
that were similar to or less beneficial
than the medium OY alternative had the
Council preferred alternative not
included the requirement that trawl
vessels north of 40°10’ N. lat. fish with
selective flatfish trawl gear in nearshore
waters. The Council’s preferred
alternative is intended to meet the
conservation requirements of the
Magnuson-Stevens Act while reducing
to the extent practicable the adverse

economic impacts of these conservation
measures on the fishing industries and
associated communities.

Pursuant to Executive Order 13175,
this final rule was developed after
meaningful consultation with tribal
officials during the Council process.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

List of Subjects in 50 CFR Part 660

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaiian Natives,
Indians, Northern Mariana Islands,
Reporting and recordkeeping
requirements.

Date: April 28, 2005.
John Oliver,
Deputy Assistant Administrator for

Operations, National Marine Fisheries
Service.

m For the reasons set out in the preamble,
50 CFR part 660 is amended as follows:

PART 660—FISHERIES OFF WEST
COAST STATES AND IN THE
WESTERN PACIFIC

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §660.323, (a)(2) is revised to read
as follows:

§660.323 Pacific whiting allocations,
allocation attainment.

(8]* * %

(2) The non-tribal commercial harvest
guideline for whiting is allocated among
three sectors, as follows: 34 percent for
the catcher/processor sector; 24 percent
for the mothership sector; and 42
percent for the shoreside sector. No
more than 5 percent of the shoreside
allocation may be taken and retained
south of 42° N. lat. before the start of the
primary whiting season north of 42° N.
lat. These allocations are harvest
guidelines unless otherwise announced
in the Federal Register. The non-tribal

Pacific whiting allocations in 2005 are
as follows:

(i) Catcher/processor sector-78,903
mt(24 percent);

(ii) Mothership sector—55,696 mt(34
percent);

(iii) Shore-based sector—97,469 mt(42
percent). No more than 5 percent (4,873
mt) of the shore-based whiting
allocation may be taken before the
shore-based fishery begins north of 42°
N. lat. on June 15, 2005.

* * * * *

m 3.In §660.373, paragraph (b)(4) is
revised to read as follows:

§660.373 Pacific whiting (whiting) fishery
management.
* * * * *

(b) * % %

(4) 2005—2006 bycatch limits in the
whiting fishery. The bycatch limits for
the whiting fishery may be used
inseason to close a sector or sectors of
the whiting fishery to achieve the
rebuilding of an overfished or depleted
stock, under routine management
measure authority at § 660.370 (c)(1)(ii).
These limits are routine management
measures under § 660.370 (c) and, as
such, may be adjusted inseason or may
have new species added to the list of
those with bycatch limits. For 2005, the
whiting fishery bycatch limits for the
sectors identified § 660.323(a) are 4.7 mt
of canary rockfish and 200 mt of widow
rockfish. For 2006, the whiting fishery
bycatch limits are 7.3 mt of canary
rockfish and 243.2 mt of widow
rockfish.

* * * * *

m 4. In §660.385, paragraph (e)is revised
to read as follows:

§660.385 Washington coastal tribal
fisheries management measures.
* * * * *

(e) Pacific Whiting. The tribal
allocation is 35,000 mt.
m 5. Tables 1a and 2a to Part 660, Subpart
G, are revised to read as follows:
BILLING CODE 3510-22-S
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Table 2b. 2006, and Beyond, OYs for minor rockfish by depth sub-
groups (weights in metric tons).
Harvest Guidelines
(total catch)
OY (Total Catch)
Commercial Limited Open
HG for Entry Access
Tota 1 Recrea- minor
tional rockfish
. Catch | rotal catch | Estimat and depth Mt $ Mt %
Species ABC oy e sub-groups
Minor Rockfish
north cc/ 3,680 2,250 78 2,172 1,992 91.7 180 8.3

Nearshore 122 68 54

Shelf | 968 10 958

Slope " 1,160 0 1,160
Minor Rockfish "

south dd/ 3,412 1,968 443 1,390 774 | 55.7 616 44 .3

Nearshore ii/ 615 383 97

Shelf 714 60 654

Slope 639 o 639
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a/ ABCs apply to the U.S. portion of the Vancouver area, except as noted under
individual species.

b/ Lingcod was declared overfished on March 3, 1999. A coastwide stock
assessment was prepared in 2003. Lingcod was believed to be at 25 percent of
its unfished biomass coastwide in 2002, 31 percent in the north and 19 percent
in the south. The ABC projection for 2006 is 2,716 mt and was calculated using
an Fygy proxy of F45%. The total catch OY of 2,414 mt (the sum of 1,891 mt in
the north and 612 mt in the south) is based on the rebuilding plan with a 70
percent probability of rebuilding the stock to B, by the year 2009 (T,x). The
harvest control rule will be F=0.17 in the north and F=0.15 in the south. Out
of the 0OY, it is estimated that 693 mt will be taken in the recreational
fishery, 7.2 mt will be taken during research activity, and 2.8 mt will be taken
in non-groundfish fisheries. Under the proposed regulations, it is currently
anticipated that 214.7 mt will be taken in the commercial fisheries (which is
being set as a commercial HG), leaving a residual amount of 1,496.3 mt to be
used as necessary during the fishing year. There is a recreational harvest
guideline of 271 mt for the area north of 42° N. Lat. and a recreational harvest
guideline of 422 mt for the area south of 42° N. Lat. The tribes do not have a
specific allocation at this time, but are expected to take 25.1 mt of the
commercial HG.

c/ “Other species”, these are neither common nor important to the commercial and
recreational fisheries in the areas footnoted. Accordingly, Pacific cod is
included in the non-commercial HG of “other fish” and rockfish species are
included in either “other rockfish” or “remaining rockfish” for the areas
footnoted.

d/ Pacific Cod - The 3,200 mt ABC is based on historical landings data and is
set at the same level as it was in 2004. The 1,600 mt OY is the ABC reduced by
50 percent as a precautionary adjustment

e/ Pacific whiting - The most recent stock assessment was prepared in early
2004, and the whiting biomass was estimated to be above 40 percent of its
unfished biomass in 2003. A range is presented for the ABC and OY values
because final adoption of the ABC and OY have been deferred until the Council’s
March 2006 meeting. It is anticipated that an assessment update will be
available in early 2006 and the results of the new assessment will be used to
set the 2006 ABC and OY.

f/ sablefish north of 36° N. lat. - A coastwide sablefish stock assessment was
prepared in 2001 and updated for 2002. Following the 2002 stock assessment
update, the sablefish biomass north of 34° 27 'N. lat. was believed to be between
31 percent and 38 percent of its unfished biomass. The coastwide ABC of 8,175
mt is based on environmentally driven projections with the F,s, proxy of F45%.
The ABC for the management area north of 36° N. lat. is 7,885 mt (96.45 percent

.0of the coastwide ABC). The coastwide OY of 7,634 mt (the sum of 7,363 mt in the

north and 271 mt in the south) is based on the density-dependent model and the
application of the 40-10 harvest policy. The total catch OY for the area north
of 36° N. lat is 7,363 mt and is 96.45 percent of the coastwide OY. The OY is
reduced by 10 percent (736 mt) for the tribal allocation. Out of the remaining
0OY, 86 mt will be taken during research activity, and 19 mt will be taken in
non-groundfish fisheries, resulting in a commercial HG of 6,522 mt. The open
access allocation is 9.4 percent (613 mt) of the commercial HG and the limited
entry allocation is 90.6 percent (5,909 mt) of the commercial HG. The limited
entry allocation is further divided with 58 percent (3,427 mt) allocated to the
trawl fishery and 42 percent (2,482 mt) allocated to the fixed-gear fishery. To
provide for bycatch in the at-sea whiting fishery, 15 mt of the limited entry
trawl allocation will be set aside.

g/ Sablefish south of 36° N. lat. - The ABC of 290 mt is 3.55 percent of the ABC
from the 2002 coastwide stock assessment update. The total catch OY of 271 mt
is 3.55 percent of the OY from the 2002 coastwide stock assessment update. There
are no limited entry or open access allocations in the Conception area at this
time.
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h/ Cabezon was first assessed in 2003 and was believed to be at 34.7 percent of
its unfished biomass. The ABC of 108 mt is based on a harvest rate proxy of
F,:. The OY of 69 mt is based on a constant harvest level for 2005 and 2006..

i/ Dover sole north of 34°27' N. lat. was assessed in 2001 and was believed to
be at 29 percent of its unfished biomass. The ABC of 8,589 mt is the 2006
projection from the 2001 assessment with an Fy,g proxy of F40%. Because the
biomass is estimated to be in the precautionary zone, the 40-10 harvest rate
policy was applied, resulting in a total catch OY of 7,564 mt. The OY is
reduced by 60 mt for the amount estimated to be taken as research catch,
resulting in a commercial HG of 7,504 mt.

j/ English sole - Research catch is estimated to be 9.7 mt.

k/ Petrale Sole was believed to be at 42 percent of its unfished biomass
following a 1999 stock assessment. For 2006, the ABC for the Vancouver-Columbia
area (1,262 mt) is based on a four year average projection from 2000-2003 with a
F40% Fuy proxy. The ABCs for the Eureka, Monterey, and Conception areas (1,500
mt) are based on historical landings data and continue at the same level as
2005. Management measures to constrain the harvest of overfished species, have
reduced the availability of these stocks to the fishery during the past several
years. Because the harvest assumptions (from the most recent stock assessment
in the Vancouver-Columbia area) used to forecast future harvest were likely
overestimates, carrying the previously used ABCs and OYs forward into 2006 was
considered to be conservative and based on the best available data. Research
catch is estimated to be 2.9 mt and will be taken out of the OY.

1/ Arrowtooth flounder was last assessed in 1993 and was believed to be above 40
percent of its unfished biomass. Research catch is estimated to be 13.6 mt and
will be taken out of the OY.

m/ Other flatfish are those species that do not have individual ABC/OYs and
include butter sole, curlfin sole, flathead sole, Pacific sand dab, rex sole,
rock sole, sand sole, and starry flounder. The ABC is based on historical catch
levels. The ABC of 6,781 mt is based on the highest landings for sanddabs
(1995) and rex sole (1982) for the 1981-2003 period and on the average landings
from the 1994-1998 period for the remaining other flatfish species. The OY of
4,909 mt is based on the ABC with a 25 percent precautionary adjustment for
sanddabs and rex sole and a 50 percent precautionary adjustment for the
remaining species. Research catch is estimated to be 20.5 mt and will be taken
out of the OY.

n/ POP was declared overfished on March 3, 1999. A stock assessment was
prepared in 2003 and POP was determined to be at 25 percent of its unfished
biomass. The ABC of 934 mt was projected from the 2003 stock assessment and is
based on an Fygy proxy of F50%. The OY of 447 mt is based on a 70 percent
probability of rebuilding the stock to By by the year 2042 (Tyy) . The harvest
control rule will be F=0.0257. Out of the OY it is anticipated that 4.6 mt will
be taken during research activity and 102.6 mt in the commercial fishery (which
is being set as a commercial HG), leaving a residual amount of 339.8 mt to be
used as necessary during the fishing year.

o/ Shortbelly rockfish remains as an unexploited stock and is difficult to
assess quantitatively. A 1989 stock assessment provided 2 alternative yield
calculations of 13,900 mt and 47,000 mt. NMFS surveys have shown poor
recruitment in most years since 1989, indicating low recent productivity and a
naturally declining population in spite of low fishing pressure. The ABC and OY
therefore are set at 13,900 mt, the low end of the range in the stock
assessment. The available OY is reduced by 12 mt for the amount estimated to be
taken as research catch, resulting in a commercial HG of 13,888 mt.
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p/ The widow rockfish stock was declared overfished on January 11, 2001 (66 FR
2338). The most recent stock assessment was prepared for widow rockfish in
2003. The spawning stock biomass is believed to be at 22.4 percent of its
unfished biomass in 2002. The ABC of 3,059 mt is based an F50% F,s proxy. The
289 mt OY is based on a 60 percent probability of rebuilding the stock to By by
the year 2042 (Tyy) . The harvest control rule is F=0.0093. Out of the 0Y, it
is anticipated that 1.0 mt will be taken during the research activity, 2.3 mt
will be taken in the recreational fishery, 0.1 mt will be taken in non-
groundfish fisheries, and 285.6 mt will be taken in the commercial fishery
(which is being set as the commercial HG). Specific open access/limited entry
allocations have been suspended during the rebuilding period as necessary to
meet the overall rebuilding target while allowing harvest of healthy stocks.
Tribal vessels are estimated to land about 40 mt of widow rockfish in 2006, but
do not have a specific allocation at this time. The set asides of widow
rockfish taken in the Pacific whiting fisheries will likely be limited to 243.2
mt.

g/ Canary rockfish was declared overfished on January 4, 2000 (65 FR 221). A
stock assessment was completed in 2002 for canary rockfish and the stock was
believed to be at 8 percent of its unfished biomass coastwide in 2001. The
coastwide ABC of 279 mt is based on a F,s proxy of F50%. The coastwide OY of
47.1 mt is based on the rebuilding plan, which has a 60 percent probability of
rebuilding the stock to Bysy by the year 2076 (Twy) and a catch sharing
arrangement which has 58 percent of the OY going to the commercial fisheries and
42 percent going to the recreational fishery. The harvest control rule will be
F=0.0220. Out of the OY, it is anticipated that 2.7 mt will be taken during the
research activity, 17.8 mt will be taken in the recreational fishery, 2.1 mt
will be taken in non-groundfish fisheries, and 22.7 mt will be taken in the
commercial fishery (which is being set as the commercial HG), leaving a residual
amount of 1.8 mt. The residual amount will be further divided with 0.9 mt being
available as needed for the recreational and 0.9 mt being available as needed
for the commercial fisheries. A recreational HG for the area north of 42° N.
lat. will be 8.5 mt. For the area south of 42° N. lat., the recreational HG
will be 9.3 mt. Specific open access/limited entry allocations have been
suspended during the rebuilding period as necessary to meet the overall
rebuilding target while allowing harvest of healthy stocks. Tribal vessels are
estimated to land about 2.6 mt of canary rockfish under the commercial HG, but
do not have a specific allocation at this time.

r/ Chilipepper rockfish - the ABC (2,700 mt) for the Monterey-Conception area is
based on a three year average projection from 1999-2001 with a F50% Fys proxy.
Because the unfished biomass is believed to be above 40 percent, the default OY
could be set equal to the ABC. However, the OY is set at 2,000 mt to discourage
effort on chilipepper, which is taken with bocaccio. Management measures to
constrain the harvest of overfished species have reduced the availability of
these stocks to the fishery during the past several years. Because the harvest
assumptions (from the most recent stock assessment) used to forecast future
harvest were likely overestimates, carrying the previously used ABCs and OYs
forward into 2006 was considered to be conservative and based on the best
available data. The OY is reduced by 15 mt for the amount estimated to be taken
in the recreational fishery and 21 mt for the amount estimated to be taken
during research activity, resulting in a commercial HG of 1,964 mt. Open access
is allocated 44.3 percent (870 mt) of the commercial HG and limited entry is
allocated 55.7 percent (1,094 mt) of the commercial HG.

s/ Bocaccio was declared overfished on March 3, 1999. A new stock assessment
and a new rebuilding analysis were prepared for bocaccio in 2003. The bocaccio
stock was believed to be at 7.4 percent of its unfished biomass in 2002. The
ABC of 549 mt is based on a F50% Fy, proxy. The OY of 308 mt is based on the
rebuilding analysis and has a 70 percent probability of rebuilding the stock to
Bysy by the year 2032 (Twy) - The harvest control rule is F=0.0498. Out of the
OY, it is anticipated that 0.6 mt will be taken during the research activity,
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43.0 mt will be taken in the recreational fishery, 1.3 mt will be taken in non-
groundfish fisheries, and 75.2 mt will be taken in the commercial fishery (which
is being set as the commercial HG), leaving a residual amount of 187.9 mt to be

used as necessary during the fishing year.

t/ Splitnose rockfish - The ABC is 615 mt in the southern area (Monterey-
Conception). The 461 mt OY for the southern area reflects a 25 percent
precautionary adjustment because of the less rigorous stock assessment for this
stock. In the north, splitnose is included in the minor slope rockfish OY.
Because the harvest assumptions (from the most recent stock assessment) used to
forecast future harvest were likely overestimates, carrying the previously used
ABCs and OYs forward into 2006 was considered to be conservative and based on
the best available data.

u/ Yellowtail rockfish - A yellowtail rockfish stock assessment was prepared in
2003 for the Vancouver-Columbia-Eureka areas. Yellowtail rockfish was believed
to be at 46 percent of its unfished biomass in 2002. The ABC of 3,681 mt is
based on the 2003 stock assessment with the F,s proxy of F50%. The OY of 3,681
mt was set equal to the ABC, because the stock is above the precautionary
threshold. The OY is reduced by 15 mt for the amount estimated to be taken in
the recreational fishery, 5 mt for the amount estimated to be taken during
research activity, and 6 mt for the amount taken in non-groundfish fisheries,
resulting in a commercial HG of 3,655 mt. The open access allocation (303 mt)
is 8.3 percent of the commercial HG. The limited entry allocation (3,352 mt) is
91.7 percent the commercial HG. Tribal vessels are estimated to land about 506
mt of yellowtail rockfish in 2006, but do not have a specific allocation at this
time.

v/ Shortspine thornyhead was last assessed in 2001 and the stock was believed to
be between 25 and 50 percent of its unfished biomass. The ABC (1,077 mt) for
the area north of Pt. Conception (34°27' N. lat.) is based on a F50% Fys proxy.
The OY of 1,018 mt is based on the 2001 survey with the application of the 40-10
harvest policy. The OY is reduced by 7 mt for the amount estimated to be taken
during research activity, resulting in a commercial HG of 1,011 mt. Open access
is allocated 0.27 percent (27 mt) of the commercial HG and limited entry is
allocated 99.73 percent (984 mt) of the commercial HG. There is no ABC or OY
for the southern Conception area. Tribal vessels are estimated to land about
6.6 mt of shortspine thornyhead in 2006, but do not have a specific allocation
at this time.

w/ Longspine thornyhead north of 36° is believed to be above 40 percent of its
unfished biomass. The ABC (2,461 mt) in the north (Vancouver-Columbia-Eureka-
Monterey) is based on a F50% Fuy proxy. Because the harvest assumptions (from
the most recent stock assessment) used to forecast future harvest were likely
overestimates, carrying the previously used ABCs and OYs forward into 2006 was
considered to be conservative and based on the best available data. The total
catch OY (2,461 mt) is set equal to the ABC. The OY is reduced by 12 mt for the
amount estimated to be taken during research activity, resulting in a commercial
HG of 2,449 mt.

x/ Longspine thornyhead south of 36° - A separate ABC (390 mt) is established
for the Conception area and is based on historical catch for the portion of the
Conception area north of 34°27' N. lat. (Point Conception). To address
uncertainty in the stock assessment due to limited information, the ABC was
reduced by 50 percent to obtain the OY, 195 mt. There is no ABC or OY for the
southern Conception Area.

y/ Cowcod in the Conception area was assessed in 1999 and was believed to be
less than 10 percent of its unfished biomass. Cowcod was declared as overfished
on January 4, 2000 (65 FR 221). The ABC in the Conception area (5 mt) is based
on the 1999 stock assessment, while the ABC for the Monterey area (19 mt) is
based on average landings from 1993-1997. The OY of 4.2 mt (2.1 mt in each
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area) is based on the rebuilding plan adopted under Amendment 16-3, which has a
60 percent probability of rebuilding the stock to B,y by the year 2099 (T .
The harvest control rule is F=0.009. Cowcod retention will not be permitted in
2006. The OY will be used to accommodate discards of cowcod rockfish resulting
from incidental take.

z/ Darkblotched rockfish was assessed in 2000 and a stock assessment update was
prepared in 2003. The darkblotched rockfish stock was declared overfished on
January 11, 2001 (66 FR 2338). Following the 2003 stock assessment update, the
Darkblotched rockfish stock was believed to be at 11 percent of its unfished
biomass. The ABC is projected to be 294 mt and is based on an Fygy proxy of
F50%. The OY of 294 mt is based on the rebuilding plan adopted under Amendment
16-2 and has a >80% probability of rebuilding the stock to Byyy by the year 2047
(Twax) - The harvest control rule is F=0.032. Out of the OY, it is anticipated
that 5.2 mt will be taken during the research activity, and 87.4 mt will be
taken in the commercial fishery (which is being set as the commercial HG),
leaving a residual amount of 201.4 mt to be used as necessary during the fishing
year. For anticipated bycatch in the at-sea whiting fishery, 9 mt is being set
aside.

aa/ Yelloweye rockfish was assessed in 2001 and updated for 2002. On January
11, 2002, yelloweye rockfish was declared overfished (67 FR 1555). In 2002
following the stock assessment update, yelloweye rockfish was believed to be at
24.1 percent of its unfished biomass coastwide. The 55 mt coastwide ABC is
based on an Fys, proxy of F50%. The OY of 27 mt, based on a revised rebuilding
analysis (August 2002) and the rebuilding plan proposed under Amendment 16-3,
have a 80 percent probability of rebuilding to By by the year 2071 (Tuy) and a
harvest control rule of F=0.0153. Out of the OY, it is anticipated that 10.4 mt
will be taken in the recreational fishery, 1.0 will be taken during research
activity, 0.8 mt will be taken in non-groundfish fisheries and 6.4 mt will be
taken in the commercial fishery (which is being set as a commercial HG), leaving
a residual amount of 8.4 mt to be used as necessary during the fishing year.
Tribal vessels are estimated to land about 2.3 mt of yelloweye rockfish of the
commercial HG in 2006, but do not have a specific allocation at this time.

bb/ Black rockfish was last assessed in 2003 for the Columbia and Eureka area
and in 2000 for the Vancouver area. The ABC for the area north of 46°16' N.
lat. is 540 mt and the ABC for the area south of 46°16' N. lat. is 736 mt.
Because of an overlap in the assessed areas between Cape Falcon and the Columbia
River, projections from the 2000 stock assessment were adjusted downward by 12
percent to account for the overlap. The ABCs were derived using an Fysy proxy of
F50%. The unfished biomass is believed to be above 40 percent. Therefore, the
OYs were set equal to the ABCs, 540 mt for the area north of 46°16' N. lat. and
736 mt for the area south of 46°16' N. lat. A harvest guideline of 30,000 1b
(13.6 mt) is set for the tribes. The black rockfish OY in the area south of
46°16' N. lat is subdivided with separate HGs being set for the area north of
42° N. lat (427 mt/58 percent) and for the area south of 42° N. lat (309 mt/42
percent) . For the 427 mt attributed to the area north of 42° N. lat. 290-360
mt is estimated to be taken in the recreational fishery, resulting in a
commercial HG of 67-137 mt. A range is being provided because the recreational
and commercial shares are not currently available. Of the 309 mt of black
rockfish attributed to the area south of 42° N. lat., a HG of 185 mt (60
percent) will be applied to the area north of 40°10' N. lat. and a HG of 124 mt
(40 percent) will be applied to the area south of 40°10' N. lat. For the area
between 42° N. lat. and 40°10 min N. lat., 74 mt is estimated to be taken in the
recreational fishery, resulting in a commercial HG of 111 mt. For the area
south of 40°10' N. lat., 101 mt is estimated to be taken in the recreational
fishery, resulting in a commercial HG of 23 mt. Black rockfish was included in
the minor rockfish north and other rockfish south categories until 2004.

cc/ Minor rockfish north includes the “remaining rockfish” and “other rockfish”
categories in the Vancouver, Columbia, and Eureka areas combined. These species
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include “remaining rockfish”, which generally includes species that have been
assessed by less rigorous methods than stock assessments, and “other rockfish”,
which includes species that do not have quantifiable stock assessments. The ABC
of 3,680 mt is the sum of the individual “remaining rockfish” ABCs plus the
“other rockfish” ABCs. The remaining rockfish ABCs continue to be reduced by 25
percent (F=0.75M) as a precautionary adjustment. To obtain the total catch 0OY
of 2,250 mt, the remaining rockfish ABCs were further reduced by 25 percent and
other rockfish ABCs were reduced by 50 percent. This was a precautionary
measure to address limited stock assessment information. The OY is reduced by
78 mt for the amount estimated to be taken in the recreational fishery,
resulting in a 2,172 mt commercial HG. Open access is allocated 8.3 percent
(180 mt) of the commercial HG and limited entry is allocated 91.7 percent (1,992
mt) of the commercial HG. Tribal vessels are estimated to land about 28 mt of
minor rockfish in 2006, but do not have a specific allocation at this time.

dd/ Minor rockfish south includes the “remaining rockfish” and “other rockfish”
categories in the Monterey and Conception areas combined. These species include
“remaining rockfish” which generally includes species that have been assessed by
less rigorous methods than stock assessment, and “other rockfish” which includes
species that do not have quantifiable stock assessments. The ABC of 3,412 mt is
the sum of the individual “remaining rockfish” ABCs plus the “other rockfish”
ABCs. The remaining rockfish ABCs continue to be reduced by 25 percent
(F=0.75M) as a precautionary adjustment. To obtain a total catch OY of 1,968
mt, the remaining rockfish ABCs are further reduced by 25 percent, with the
exception of blackgill rockfish, the other rockfish ABCs were reduced by 50
percent. This was a precautionary measure due to limited stock assessment
information. The OY is reduced by 443 mt for the amount estimated to be taken
in the recreational fishery, resulting in a 1,525 mt HG for the commercial
fishery. Open access is allocated 44.3 percent (676 mt) of the commercial HG
and limited entry is allocated 55.7 percent (849 mt) of the commercial HG.

ee/ Bank rockfish -- The ABC is 350 mt which is based on a 2000 stock assessment
for the Monterey and Conception areas. This stock contributes 263 mt towards
the minor rockfish OY in the south.

£ff/ Blackgill rockfish was believed to be at 51 percent of its unfished biomass
in 1997. The ABC of 343 mt is the sum of the Conception area ABC of 268 mt,
based on the 1998 stock assessment with an F,sy proxy of F50%, and the Monterey
area ABC of 75 mt. This stock contributes 306 mt towards minor rockfish south
(268 mt for the Conception area ABC and 38 mt for the Monterey area). The OY
for the Monterey area is the ABC reduced by 50 percent as a precautionary
measure because of the lack of information.

gg/ "Other rockfish” includes rockfish species listed in 50 CFR 660.302 and
California scorpionfish. The ABC is based on the 1996 review of commercial
Sebastes landings and includes an estimate of recreational landings. These
species have never been assessed quantitatively. The amount expected to be
taken during research activity is reduced by 22.1 mt.

hh/ "other fish” includes sharks, skates, rays, ratfish, morids, grenadiers,
kelp greenling, and other groundfish species noted above in footnote c/. The
amount expected to be taken during research activity is 55.7 mt.

ii/ Minor nearshore rockfish south - The total catch OY is 615 mt. Out of the
OY it is anticipated that the recreational fishery will take 383 mt, and 97 mt
will be taken by the commercial fishery (which is being set as a commercial HG),
leaving a residual amount of 135 mt to be used as necessary during the fishing
year.

[FR Doc. 05—8817 Filed 4—28-05; 4:20 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-21088; Directorate
Identifier 2004—-NM-267—-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-400 and 747-400D Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 747—-400 and 747—
400D series airplanes. This proposed
AD would require an inspection for
corrosion and cracks of the station 980
upper deck floor beam, and repair and
related investigative actions if
necessary. This proposed AD is
prompted by reports of corrosion under
the cart lift threshold at the station 980
upper deck floor beam. We are
proposing this AD to detect and correct
such corrosion, which could result in a
cracked or broken floor beam, extensive
damage to adjacent structure, and
possible rapid decompression of the
airplane.

DATES: We must receive comments on
this proposed AD by June 17, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

¢ DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
21088; the directorate identifier for this
docket is 2004-NM-267—-AD.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6437;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-21088; Directorate Identifier
2004-NM-267—AD" in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR

19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Related Rulemaking

Corrosion of the station 980 upper
deck floor beam was addressed in AD
97—-09-13, amendment 39-10009 (62 FR
24022, May 2, 1997). That AD requires
inspecting the station 980 upper deck
floor beam and installing sealant under
the threshold in accordance with Boeing
Alert Service Bulletin 747-53A2400,
dated December 21, 1995. AD 97-09-13
applies to certain Model 747 series
airplanes.

Discussion

Beginning with line number 844, a
production change was made at the cart
lift cutout in the upper deck floor to
increase the durability of the station 980
floor beam and to add sealant between
the floor beam and the threshold. Recent
reports have shown that a corrosion
problem also exists in the new
configuration under the cart lift
threshold. Corrosion of the floor
structure occurred where the stainless
steel threshold contacts the aluminum
floor structure. Such corrosion could
result in a cracked or broken floor beam,
extensive damage to adjacent structure,
and possible rapid decompression of the
airplane.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin 747-53A2503, dated
November 11, 2004. The service bulletin
describes procedures for inspecting the
station 980 upper deck floor beam for
corrosion and cracks, and repairing
corrosion. The service bulletin specifies
contacting Boeing for repair instructions
for any cracks and for corrosion that
exceeds the specified limits.
Accomplishing the actions specified in
the service information is intended to
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adequately address the unsafe
condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Proposed AD
and the Service Bulletin.”

Differences Between the Proposed AD
and the Service Bulletin

The service bulletin specifies that you
may contact the manufacturer for
instructions on how to repair certain

conditions, but this proposed AD would
require you to repair those conditions
by using either a method that we
approve or data that meet the
certification basis of the airplane and
have been approved by an Authorized
Representative for the Boeing Delegation
Option Authorization Organization
whom we have authorized to make
those findings.

The service bulletin specifies an
inspection threshold of 10 years after
the initial date of delivery of the
airplane. However, paragraph (f)(1) of
this proposed AD specifies an
inspection threshold of 120 months after
the date of issuance of the original
Airworthiness Certificate or the date of
issuance of the original Export
Certificate of Airworthiness. This
decision is based on our determination

ESTIMATED COSTS

that “date of delivery” may be
interpreted differently by different
operators. We find that our proposed
terminology is generally understood
within the industry and records will
always exist that establish these dates
with certainty.

The service bulletin specifies a
“detailed visual inspection.” We have
determined that the proposed
inspection should be considered a
“detailed inspection.” However, we
consider the inspection definition in the
service bulletin to be adequate.

Costs of Compliance

There are about 363 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Number of
Average ;
Action Work hours | labor rate Parts COSglgﬁ; air- ,sL{eSre_é ea%-r- Fleet cost
per hour planes
INSPection ........ccecvveriineiieneens 3 $65 None required ........ccccevvrveneneennn. $195 46 $8,970

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2005-21088;
Directorate Identifier 2004-NM-267—-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by June 17, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 747—
400 and 747—-400D series airplanes,
certificated in any category, as listed in
Boeing Alert Service Bulletin 747-53A2503,
dated November 11, 2004.

Unsafe Condition

(d) This AD was prompted by reports of
corrosion under the cart lift threshold at the
station 980 upper deck floor beam. We are
issuing this AD to detect and correct such
corrosion, which could result in a cracked or
broken floor beam, extensive damage to
adjacent structure, and possible rapid
decompression of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection

(f) At the later of the times specified in
paragraphs (f)(1) and (f)(2) of this AD: Do a
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detailed inspection for corrosion and cracks
of the station 980 upper deck floor beam, in
accordance with Boeing Alert Service
Bulletin 747-53A2503, dated November 11,
2004.

(1) Inspect within 120 months since the
date of issuance of the original Airworthiness
Certificate or the date of issuance of the
original Export Certificate of Airworthiness;
or

(2) Inspect at the time specified in
paragraph ()(2)(3), (A(2)(ii), or (A(3)(iii) of
this AD for the applicable airplane group as
identified in the service bulletin.

(i) For Group 1 airplanes: Within 18
months after the effective date of this AD.

(ii) For Group 2 airplanes: Within 36
months after the effective date of this AD.

(iii) For Group 3 airplanes: Within 120
months after the airplane has been modified
in accordance with Boeing Service Bulletin
747-25-3107, or within 36 months after the
effective date of this AD, whichever occurs
later.

Repair

(g) If any cracking or corrosion is found
during any inspection required by this AD,
do all related investigative and corrective
actions before further flight in accordance
with Boeing Alert Service Bulletin 747—
53A2503, dated November 11, 2004. If the
bulletin specifies to contact Boeing for
appropriate action, repair before further flight
according to a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA; or according to data meeting the
certification basis of the airplane approved
by an Authorized Representative for the
Boeing Delegation Option Authorization
Organization who has been authorized by the
Manager, Seattle ACO, to make those
findings. For a repair method to be approved,
the approval must specifically reference this
AD.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Delegation Option Authorization
Organization who has been authorized by the
Manager, Seattle ACO, to make those
findings. For a repair method to be approved,
the approval must specifically refer to this
AD.

Issued in Renton, Washington, on April 21,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-8761 Filed 5—2—05; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910

[Docket No. H-016]

RIN 1218-AC11

Occupational Exposure to lonizing
Radiation

AGENCY: Occupational Safety and Health
Administration (OSHA), Department of
Labor.

ACTION: Request for information.

SUMMARY: OSHA requests data,
information and comment on issues
related to the increasing use of ionizing
radiation in the workplace and potential
worker exposure to it. Specifically,
OSHA requests data and information
about the sources and uses of ionizing
radiation in workplaces today, current
employee exposure levels, and adverse
health effects associated with ionizing
radiation exposure. OSHA also requests
data and information about practices
and programs employers are using to
control employee exposure, such as
exposure assessment and monitoring
methods, control methods, employee
training, and medical surveillance. The
Agency will use the data and
information it receives to determine
what action, if any, is necessary to
address worker exposure to
occupational ionizing radiation.

DATES: Comments must be submitted by
the following dates:

Hard copy: Your comments must be
submitted (postmarked or sent) by
August 1, 2005.

Facsimile and electronic
transmission: Your comments must be
sent by August 1, 2005.

ADDRESSES: You may submit comments,
identified by OSHA Docket No. H-016,
by any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions below for submitting
comments.

Agency Web Site: http://
ecomments.osha.gov. Follow the
instructions on the OSHA Web page for
submitting comments.

Fax:If your comments, including any
attachments, are 10 pages or fewer, you
may fax them to the OSHA Docket
Office at (202) 693—1648.

Mail, express delivery, hand delivery
and courier service: You must submit
three copies of your comments and
attachments to the OSHA Docket Office,
Docket H-016, Room N-2625, U.S.
Department of Labor, 200 Constitution

Avenue, NW., Washington, DC 20210;
telephone (202) 693-2350 (OSHA’s TTY
number is (877) 889-5627). OSHA
Docket Office and Department of Labor
hours of operations are 8:15 a.m. to 4:45
p-m., ET.

Instructions: All submissions received
must include the Agency name and
docket number (H-016). All comments
received will be posted without change
on OSHA’s Web page at http://
www.osha.gov, including any personal
information provided. For detailed
instructions on submitting comments,
see the “Public Participation” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read comments or background
documents received, go to OSHA’s Web
page. Comments and submissions are
also available for inspection and
copying at the OSHA Docket Office at
the address above.

FOR FURTHER INFORMATION CONTACT:
Press inquiries: Kevin Ropp, OSHA
Office of Communications, Room N—
3647, U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210; telephone: (202) 693—1999.

General and technical information:
Dorothy Dougherty, Acting Director,
OSHA Directorate of Standards and
Guidance, Room N-3718, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210;
telephone: (202) 693—-1950.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background
A. Introduction
B. Sources of ionizing radiation exposure
1. Natural sources of workplace exposure
2. Radiation that results from industrial
activity
C. Workplace uses of ionizing radiation
1. Emergency response and security
2. Medical
3. Manufacturing and construction
4. Food and kindred products
D. Health effects
II. Regulatory history
III. Request for data, information and
comments
A. Sources of ionizing radiation exposure
and occupational uses
B. Emergency response and security
C. Employee exposure to ionizing radiation
D. Health effects
E. Risk assessment
F. Exposure assessment and monitoring
G. Control of ionizing radiation
H. Employee training
I. Medical surveillance
J. Economic impacts
K. Environmental effects
L. Duplication/overlapping/conflicting
rules
IV. Public participation
V. Authority and signature
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I. Background
A. Introduction

Although ionizing radiation has been
used in workplaces since 1896, its use
has grown significantly in recent years.
For example, the use of X-ray
equipment to inspect luggage, packages
and other items has become very
widespread. Currently, ionizing
radiation is also used to neutralize
harmful biological agents, including
anthrax, as well as microorganisms in
certain food.

OSHA seeks data, information and
comment on current uses of ionizing
radiation in the workplace and issues
related to that use, such as employee
exposure levels, health effects of
ionizing radiation exposure, and
workplace programs to control ionizing
radiation exposure. OSHA, in
consultation with other Federal
agencies, will use the data and
information submitted to determine if
action is necessary given the increased
occupational use of ionizing radiation.
In particular, OSHA is interested in
obtaining information that will allow
assessment of the appropriateness of
revising its standard for occupational
exposure to ionizing radiation (29 CFR
1910.1096).

OSHA regulates worker exposure to
ionizing radiation under the authority
granted by the Occupational Safety and
Health Act of 1970 (the Act) (29 U.S.C.
651 et seq.). Several other Federal
agencies also have responsibility to
regulate worker exposure to ionizing
radiation under certain circumstances.
The Department of Energy (DOE)
regulates exposure to ionizing radiation
for employees at DOE facilities
including both Federal workers and
contractor employees. Similarly, the
Department of Defense (DOD) is
responsible for worker exposures to
ionizing radiation in DOD facilities and
operations. The Nuclear Regulatory
Commission (NRC) regulates worker
exposure to ionizing radiation for
specific materials for which NRC issues
licenses. The Mine Safety and Health
Administration (MSHA), regulates
miner’s exposure to ionizing radiation
from short lived decay products
(daughters) of radon and thoron gases
and gamma radiation from radioactive
ores in underground metal and
nonmetal mines (30 CFR 57.5035—
57.5047). OSHA standards cover worker
exposures from all other radiation
sources not identified above, including
X-ray equipment, accelerators,
accelerator-produced materials, electron
microscopes and naturally occurring
radioactive materials (NORM). OSHA
continues to work with NRC, DOE, DOD

and the Environmental Protection
Agency (EPA) on advances in the
scientific information dealing with
worker exposure and Federal policy
addressing this important issue. OSHA
will also continue its involvement with
the Interagency Steering Committee on
Radiation Standards in an effort to
coordinate any future activity.

B. Sources of Ionizing Radiation
Exposure

There are many and diverse sources of
exposure to ionizing radiation and
conditions in which employees can be
exposed. Exposures can result from
natural sources, such as radioactive
materials that exist in the soil, and from
cosmic sources (i.e., the sun). Workers
can also be exposed to radiation from
sources that result from human
activities. For example, exposure to
ionizing radiation can result from
NORM, or from equipment that emits
radiation such as X-ray devices.

1. Natural sources of workplace
exposure. Exposure to radioactivity can
occur in virtually every human
environment. A primary source of
external exposure is cosmic radiation
from the sun, mostly in the form of low-
level gamma radiation. Exposure rates
increase with increasing altitude so, for
example, the exposure to cosmic
radiation in an airplane at 30,000 feet is
greater than at ground level. Other
exposure comes from NORM that are
found in the earth’s crust (e.g., uranium,
thorium, and radon) (Exs. 1-1; 1-2; 1—
3; 1-4). Everyone is exposed to small
amounts of radiation (gamma radiation,
alpha and beta particles) that result from
these radionuclides and their decay
products. The amount of exposure to
naturally occurring sources varies
widely because the level of radioactivity
in soil or water in different locations
varies. Along with external exposures,
people are exposed internally by eating
foods and drinking water containing
NORM (Exs. 1-3; 1-4).

2. Radiation that results from
industrial activity. Worker exposure to
ionizing radiation also takes place when
naturally occurring radioactive material
is “enhanced” in some way.
Technologically enhanced naturally
occurring radioactive materials
(TENORM) are created when industrial
activity enhances the concentrations of
radioactive materials or when the
material is redistributed as a result of
human intervention or industrial
processes and this can result in
increased worker exposures. TENORM
can result from manufacturing
processes, such as the production of
materials and equipment from raw
materials that contained NORM, and

concentrations of these materials are
sometimes increased as a result of these
processes. Another example is increased
concentrations of NORM materials in
filters and the solid sludge from large
quantities of water used in some
manufacturing processes, such as paper
and pulp mills, or from water treatment
systems used to supply drinking water.
Workers who clean or change filters or
handle sludge may be exposed to these
increased concentrations. In addition,
downstream use of materials containing
TENORM, such as coal ash, aluminum
oxide, and fertilizers can result in
employee exposure (Ex. 1-3).

TENORM also can be the byproduct
or waste product of oil, gas and
geothermal energy production (Exs. 1-2;
1-3). Sludge, drilling mud, and pipe
scales are examples of materials that
often contain elevated levels of NORM,
and the radioactive materials may be
moved from site to site as equipment
and materials are reused.

Disposal, reuse and recycling of
TENORM can cause occupational
exposures. For example, reusing
concrete aggregate contaminated with
TENORM (i.e., phosphate slag) can lead
to increased radiation exposure for
construction workers (Exs. 1-2; 1-3).

In addition to NORM and TENORM,
accelerator produced radioactive
material that results from operation of
atomic particle accelerators for medical,
research or industrial purposes can
cause occupational exposures. When
reference is being made to both
naturally and accelerator produced
radioactive materials the acronym
NARM is used. NARM is a term used to
describe naturally occurring radioactive
material including TENORM, discussed
above and accelerator produced material
that results from the operation of atomic
particle accelerators for medical,
research, or industrial purposes. The
accelerator uses magnetic fields to move
atomic particles at increasing velocities
before crashing into a pre-selected
target. This reaction produces desired
radioactive materials in metallic targets
or kills cancer cells where a cancer
tumor is the target. However, it also
produces some radioactive waste
products that are frequently managed as
low-level radioactive waste. The
radioactivity contained in the waste
from accelerators is generally short-
lived.

Equipment that produces ionizing
radiation is another source of workplace
exposure. X-ray equipment and electron
microscopes are some of the OSHA-
regulated sources of worker exposure to
ionizing radiation (Exs. 1-5; 1-6).
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C. Workplace Uses for Ionizing
Radiation

Ionizing radiation is used extensively
throughout a wide range of industries.
The following are just a few of the many
and increasing industrial uses of
ionizing radiation.

1. Emergency response and security.
Since OSHA'’s Ionizing Radiation
standard was adopted, the use of X-ray
equipment for security purposes has
grown significantly. It is used to check
the contents of baggage, parcels,
vehicles and other items at airports,
border crossings, seaports, postal
facilities, building entries, public
events, and parking facilities, among
other places. Another recent use of
ionizing radiation is to neutralize
biological agents sent through the mail
and other delivery methods. Workers
can be exposed to ionizing radiation
when these types of equipment are
maintained improperly or if safety
shielding is damaged (Exs. 1-5; 1-6).

Exposures exceeding occupational
limits also may occur in emergency
situations. The primary occupational
safety and health standard for
emergency response to an ionizing
radiation release is the OSHA
Hazardous Waste Operations and
Emergency Response (HAZWOPER)
standard (29 CFR 1910.120). Because
Federal OSHA does not cover State and
municipal workers in States that do not
have their own OSHA approved
occupational safety and health program
(i.e., non-State Plan States), EPA applies
OSHA’s HAZWOPER standard to them
(40 CFR part 311). In addition, the NRC
and DOE ionizing radiation regulations
have provisions that address emergency
response situations and include
exemptions from exposure limits in
those situations.

There also is increased awareness of
the possibility for the intentional release
of radioactive materials as part of
terrorist activities (i.e., radioactive
dispersion device (RDD) or “dirty
bomb”, or an improvised nuclear device
(IND)). Currently, the Department of
Homeland Security (DHS) is developing
guidelines for responding to terrorist
attacks that may result in the release of
ionizing radiation. OSHA would
provide technical assistance for such an
event in cooperation with other Federal
agencies.

2. Medical. The use of ionizing
radiation in medicine also continues to
grow. Non-NRC regulated medical uses
can be divided into two areas:
Diagnostic/imaging techniques and
radiotherapy. Imaging techniques
include radiography, fluoroscopy,
angiography and computed tomography.

These imaging techniques are used to
perform medical procedures such as
cardiac catheterizations; to locate
fractures, growths and tumors; to
determine the extent of an injury or
disease; and to determine the necessity
for other medical procedures such as
dental work.

Radiotherapy involves the use of
ionizing radiation for treatment of
diseases such as cancer (Exs. 1-7; 1-8).
Non-NRC regulated radiotherapy
includes the use of X-rays and
accelerators.

3. Manufacturing and construction.
There are many common uses of
ionizing radiation in manufacturing and
construction. Ionizing radiation is used,
for example, in inspecting welds,
measuring the thickness of
microelectronic wafers, developing
polymers in the rubber and plastics
industries, and measuring and
inspecting the quantity and quality of
goods produced.

Ionizing radiation is used for
precision measuring and nondestructive
testing to increase quality and
uniformity and reduce waste (Exs. 1-8;
1-9). For instance, X-rays are used in
the lumber industry to search for knots
and other imperfections in board
products and to determine moisture
content.

In addition, precision measurement
and nondestructive testing is important
to ensure the safety and health of goods,
construction projects, and repairs. For
example, employers use ionizing
radiation to inspect welds, tires,
materials, and machines for defects that
could result in death or serious injury
or illness. X-rays are used to inspect
welds in shipbuilding, automotive and
aerospace production. In the
construction industry, X-rays are used
to measure cement density, to inspect
structural materials for fatigue, and to
inspect paint for the presence and
quantity of lead.

Finally, TENORM wastes can be used
in manufacturing and construction. For
instance, coal ash can sometimes be
incorporated into building materials as
a filler and concrete strengthener.
Zircon mineral grains, a form of
TENORM, which contains small
amounts of radionuclides in the mineral
matrix, can be ground into fine powder
and are commonly applied to ceramics
before firing to create a shiny glaze.

Ionizing radiation, in the form of
electron beams, has long been used to
alter the chemical or physical properties
of materials without the use of toxic
substances or expensive processes.
Electron beams can increase the
strength, environmental resistance, and
fire retardation of materials such as

cable insulation and plastics. Electron
beams are also used to bind the coating
on non-stick pots and pans and to give
garments the ability to repel water.
Curing of adhesives and resins with
electron beams is an emerging
technology for the rapid manufacturing
of components and composite structures
for aerospace, automotive and consumer
applications (Ex. 1-9).

4. Food and kindred products. The
application of ionizing radiation to food
as a means of improving food safety is
gradually being implemented in the
United States (Exs. 1-9; 1-10). In recent
years, the use of ionizing radiation to
kill microorganisms in food has grown.
The Food and Drug Administration
(FDA) allows irradiation of poultry,
pork and ground beef. Ground beef is
irradiated to eradicate E-coli, a
potentially lethal organism. Using
ionizing radiation (e.g., electron beam,
X-ray) also helps to extend the shelf life
of fresh meats. In addition, FDA permits
the irradiation of spices and seasonings.
A related use of ionizing radiation in the
food industry is the creation of aseptic
food packaging materials to eliminate
the possibility of transferring infectious
microorganisms to people (Ex. 1-10).
(Although the process of food
irradiation is governed by FDA
regulations (21 CFR part 179), these
regulations do not include requirements
to protect employees from ionizing
radiation exposure.)

X-rays are commonly used in the food
industry for inspection, grading and
sorting of food, such as fruit and eggs.
Employers also use X-rays to inspect
canned beverages for defects and metal
contaminants in the cans.

D. Health Effects

There is a large body of scientific
research and literature on the health
effects of ionizing radiation exposure
(e.g., Exs. 1-4; 2—1 through 2-25). In
addition, there are a number of detailed
reviews and evaluations of the scientific
literature base. The National Research
Council has conducted several reviews
and evaluations of peer-reviewed
studies of the effects of ionizing
radiation exposure. In 1990, the
National Research Council’s Committee
on the Biological Effects of Ionizing
Radiation (BEIR) issued a report (BEIR
V) on the “‘Health Effects of Exposure to
Low Levels of Ionizing Radiation” (Ex.
1-11). Currently, the BEIR Committee is
in the process of updating its review of
scientific studies on the effects of low-
level ionizing radiation exposure with
its results to be published as BEIR VII.
OSHA will place this report in the
docket when it is published. The
International Agency for Research on
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Cancer (IARC) has published critical
reviews and evaluations of the evidence
of carcinogenicity of ionizing radiation
exposure (i.e., IARC Volume 75
Monographs (2000), Ex. 1-12).

These studies indicate that the health
effects associated with exposure to
ionizing irradiation vary depending on
the total amount of energy absorbed, the
time period, the dose rate and the
particular organ exposed (Exs. 1-4; 1—
11; 1-13; 1-14). lonizing radiation
affects individuals by depositing energy
in the body which can damage cells or
change their chemical balance (Exs. 1-
4; 1-11; 1-12; 1-15; 1-16). In some
cases, exposure to ionizing radiation
may not result in any adverse health
effects (Exs. 1-1; 1-4; 1-11; 1-12). In
other cases, the irradiated cell may
survive but become abnormal, either
temporarily or permanently, and
eventually may become cancerous (Exs.
1-1; 1-2; 1-4; 1-11; 1-12; 1-14; 1-15;
1-16).

Large doses of ionizing radiation can
cause extensive cellular damage and
death (Exs. 1-1; 1-2; 1-4; 1-13).
Epidemiological data on survivors of the
atomic bombs, dropped during World
War II on Hiroshima and Nagasaki,
comprise the largest body of evidence
on the effects of high levels of ionizing
radiation exposure (Exs. 1-4; 1-11; 1—
16). These data demonstrate a higher
incidence of cancer among exposed
individuals and an increased probability
of cancer as the level of exposure
increases (Exs. 1-4; 1-11; 1-16). Current
Federal regulations prohibit employee
exposure to large doses of ionizing
radiation.

Health effects from exposure to
radiation may occur shortly after
exposure, may be delayed, or both.
Some health effects may not manifest
themselves for months or years. For
instance, for leukemia, the minimum
latency period is about two years. For
solid tumors, the latency period may be
more than five years. The types of
effects, latency period, and probability
of occurrence can depend on the
magnitude of the exposure and whether
exposure occurs over a long period (i.e.,
chronic) or during a very short period
(i.e., acute). Health effects resulting from
chronic exposure (continuous or
intermittent) to low levels of ionizing
radiation are typically delayed effects.
Some of these effects may include
genetic defects, cancer, pre-cancerous
lesions, benign tumors, skin changes
and congenital defects (Exs. 1-2; 1-4; 1—
11; 1-16). On the other hand, acute
exposures (i.e., one large dose or a series
of doses for a short period of time) can
cause both more immediate and delayed
effects. The more immediate effects may

include radiation sickness (e.g.
hemorrhaging, anemia, loss of body
fluids and bacterial infections) (Ex. 1-2).
Delayed effects of acute exposure may
include genetic defects and cancer as
described above, along with sterility
(Exs. 1-2; 1-4; 1-11; 1-16). Extremely
high levels of exposure can result in
death within hours, days or weeks (Ex.
1-2).

A variety of cancers have been
associated with exposure to ionizing
radiation including leukemia, and
cancers of the lung, stomach, esophagus
(Ex. 1-11), bone, thyroid (Ex. 1-17), and
the brain and nervous system (Exs. 1—
16; 1-17).

Exposure to ionizing radiation also
may damage developing embryos and
fetuses and may damage parental
genetic material (DNA) (Exs. 1-4; 1-11).
When the reproductive organs are
exposed to ionizing radiation, genetic
effects may occur. It may not be possible
to identify whether a particular
abnormality in a child is the result of
the parent having been exposed to
ionizing radiation prior to the child’s
conception. The abnormality may have
multiple causes, including genetic or
mutagenic effects from exposure of
either parent (Exs. 1-11; 1-18).

The giological effects of ionizing
radiation exposure on developing
embryos and fetuses also are a concern
because cells are rapidly multiplying
into specific organs and tissues. These
effects are generally associated with
exposures at levels lower than what it
would take for similar effects to occur
in adults. Some studies suggest that a
single, large dose at a critical phase of
development may be more damaging
than smaller doses spread across the
gestation period. As mentioned, the
developmental effects of in utero
exposure to ionizing radiation can occur
shortly after exposure or be delayed
(Exs. 1-16; 1-19).

Currently, several Federal agencies
are conducting studies to further
examine the health effects related to low
levels of ionizing radiation exposure.
For BEIR VII, EPA, DOE, DOD, DHS and
NRC are jointly funding a National
Academy of Science study into the
‘“‘Health Effects of the Exposure to Low
Levels of Ionizing Radiation.” DOE is
also funding the Low Dose Radiation
Research Program to understand the
biological responses of molecules, cells,
tissues, organs, and organisms to low
doses of radiation. This program will
ensure that research results are
communicated openly to scientists,
decision makers, and the public. Results
will be used in at least two ways: (1) To
evaluate models that predict human
health risks from exposure to low doses

of radiation, and (2) to help determine
whether current radiation protection
standards reflect the most recent
scientific data. It is anticipated that
research in the Low Dose Radiation
Research Program will produce data that
will help improve understanding of the
health impact from exposure to low
level radiation. Also, as mentioned,
BEIR VII is expected to be completed
soon. In addition, the International
Commission on Radiation Protection
(ICRP) is developing new
recommendations on radiation
protection, all of which OSHA will
place in the docket. OSHA will review
these studies and documents in
determining whether additional action
may be necessary to protect workers
from ionizing radiation.

II. Regulatory History

OSHA'’s existing standard on ionizing
radiation was adopted in 1971 pursuant
to section 6(a) of the Act (29 U.S.C. 655).
This section allowed OSHA, during the
first two years after passage of the Act,
to adopt as OSHA safety and health
standards, existing Federal and national
consensus standards. The Ionizing
Radiation standard was adopted
primarily from standards promulgated
under the Walsh-Healey Public
Contracts Act, as amended (41 U.S.C. 35
et seq.), which specified safety and
health rules applicable to government
contractors. The Walsh-Healey
standards on ionizing radiation, in turn,
were taken from standards issued by the
Atomic Energy Commission (AEC), now
the NRC (10 CFR part 20). OSHA’s
provisions on immediate evacuation
warning signals (29 CFR 1910.1096(f))
were adopted from the ANSI N2.3
standard on “Immediate Evacuation
Signal for Use in Industrial Installations
Where Radiation Exposure May Occur”’
(1967) (36 FR 10523 (5/29/71).

OSHA'’s Ionizing Radiation standard
adopted the radioactive materials
exposure limits that AEC issued in 1969
(10 CFR part 20, Appendix B, Tables I
and II). The NRC standards have been
revised several times since 1969. For
example, changes have been made
which reduced occupational exposure
limits and changed the models used to
estimate exposure from radioactive
materials in the body. The requirements
of OSHA’s Ionizing Radiation standard
have not been revised since they were
adopted in 1971, therefore, the 1969
exposure limits still apply. (Pursuant to
section 6(a) of the Act, OSHA adopted
the Ionizing Radiation standard for the
construction industry, 29 CFR 1926.53,
in part from standards issued under
section 107 of the Contract Work Hours
and Safety Standards Act (40 U.S.C.
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3701 et seq.). In 1996, OSHA
incorporated by reference in the
construction standard the requirements
of Tonizing Radiation standard covering
general industry.)

OSHA'’s Ionizing Radiation standard
applies to all workplaces except
agricultural operations and, as
mentioned above, those workplaces
exempted from OSHA jurisdiction
under section 4(b)(1) of the Act (29
U.S.C. 653). Section 4(b)(1) states:

Nothing in this Act shall apply to working
conditions of employees with respect to
which other Federal agencies, and State
agencies acting under section 274 of the
Atomic Energy Act of 1954, as amended (42
U.S.C. 2021), exercise statutory authority to
prescribe or enforce standards or regulations
affecting occupational safety and health.

NRC has statutory authority for
licensing and regulating nuclear
facilities and materials as mandated by
the Atomic Energy Act of 1954 (as
amended), the Energy Reorganization
Act of 1974 (as amended), the Nuclear
Nonproliferation Act of 1978, and other
applicable statutes. Specifically, the
NRC has the authority to regulate
source, by-product and certain special
nuclear materials (e.g., nuclear reactor
fuel). This authority covers radiation
hazards in NRC-licensed nuclear
facilities produced by radioactive
materials and plant conditions that
affect the safety of radioactive materials
and thus present an increased radiation
hazard to workers. In 1988, OSHA and
NRC signed a memorandum of
understanding (MOU) delineating the
general areas of responsibility of each
agency (CPL 2.86, December 22, 1989).
The MOU specifies that, at NRC-
licensed facilities, OSHA has authority
to regulate occupational ionizing
radiation sources not regulated by NRC
(CPL 2.86). Examples of non-NRC
regulated radiation sources include X-
ray equipment, accelerators, accelerator-
produced materials, electron
microscopes, betatrons, and some
naturally occurring radiation sources
and TENORM (CPL 2.86). In addition to
Federal regulation of ionizing radiation
exposure, States have radiation control
programs for sources of exposure within
their state. NRC has 33 Agreement State
Programs. OSHA has 26 State Plan
States, of which 13 are Agreement
States. A number of other states have
some radiation protection program but
are neither NRC Agreement States nor
OSHA State Plan States.

To promote a coordinated and
effective Federal program for the
protection of workers exposed to
ionizing radiation, the Federal Radiation
Protection Guidance was issued in 1960
(25 FR 4402 (5/18/60)) and an updated

Federal Guidance document was issued
in 1987 (52 FR 2822 (1/27/87)). The
purpose of the Federal Guidance
document is to help Federal agencies in
developing or revising their regulations
addressing ionizing radiation exposure.
The 1987 Federal Guidance document
was developed collectively by 10
Federal agencies. The EPA conducted or
sponsored four major studies to support
the review. The 1987 Federal Guidance
document generally incorporated
recommendations on the limits for
occupational exposure and the approach
to radiation protection that the ICRP
published in 1977. However, the ICRP
recommendations have been updated,
most recently in 1990 (Ex. 1-13).
Further revisions of the ICRP
recommendations are currently being
considered. (The 1990 ICRP
recommendations have also been
adopted in most other countries.)

OSHA will consider the 1987 Federal
Guidance document and supporting
materials in determining whether to
initiate rulemaking; and if so, what
approach the Agency should follow in
revising the existing rule. At the same
time, because the data on which this
document is based are now at least 27
years old, OSHA will also consider
more recent scientific information and
ICRP recommendations.

III. Request for Data, Information and
Comments

The increasing use of ionizing
radiation in the workplace presents a
number of complex issues. OSHA is
seeking information, data, and comment
to determine what action, if any, OSHA
needs to take to address these issues.
Specifically, OSHA requests comment
on the issues and questions listed
below. OSHA also invites comment on
any other issue concerning workplace
exposure to ionizing radiation. When
commenting on the specific numbered
issues below, OSHA requests that you
reference the issue number. OSHA also
requests that you explain and provide
data and information to support your
comments. In addition, OSHA requests
that you submit with your comments
any studies or articles that you reference
in support of your comments.

While the Agency is specifically
seeking information on those operations
covered by OSHA regulations, as
identified above, all interested persons
are encouraged to respond to the
questions below.

A. Sources of Ionizing Radiation
Exposure and Occupational Uses

1. How and where does your
establishment and industry use ionizing
radiation? If possible, please provide

workplace and industry-specific data
about the types and amounts of ionizing
radiation used, its form, and the
processes and products in which it is
used.

2. Are there new and emerging uses
of ionizing radiation in your
establishment and industry? Please
explain how and for what purpose this
ionizing radiation is or will be used.

3. What types of TENORM are present
in your establishment and industry?
Please provide data and information on
the source(s) of TENORM that may be
present.

B. Emergency Response and Security

4. Is ionizing radiation used for
security-related purposes in your
establishment and industry? What
equipment and devices are used and
how are they used? What measures are
in place in your establishment and
industry to protect employees from
exposure to these sources of ionizing
radiation?

5. If your establishment and industry
uses radioactive materials, what
measures and preparations are in place
in your establishment and industry to
protect employees performing
emergency response and cleanup when
the release of ionizing radiation occurs,
including intentional release?

6. What action(s) should OSHA take
to protect employees from ionizing
radiation exposure when responding to
emergency situations, including
unintentional and intentional releases of
radioactive materials? Should OSHA
address hazards associated with
emergency response to an ionizing
radiation release by revising the existing
standards or promulgating a separate
standard to address this hazard? Please
explain what provisions any standard
should include.

7. What actions should be taken to
ensure the protection of the emergency
responders (e.g., police, fire and
medical), support workers and other
employees responding to the release?

8. To what extent should any action
OSHA takes to address emergency
response situations reflect information
and recommendations in the EPA
Protective Action Guide (PAG) Manual
(EPA 400-R-92-001 (1991))? The PAG
Manual is available at http://
WWW.epa.gov.

C. Employee Exposure to Ionizing
Radiation

9. In your establishment and industry,
how many or what percentage of
employees are exposed to or have
potential for exposure to ionizing
radiation during routine operations?
How many or what percentage of
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employees work in “restricted areas,” as
defined in the existing Ionizing
Radiation standard (29 CFR
1910.1096(a)(3))?

10. In what jobs or job categories are
these employees found? Please explain
and describe the source(s) of employee
exposure or how exposure occurs.

11. What are employee radiation
exposure levels in each of these jobs and
job categories? If possible, please
provide personal dosimetry exposure
data. Please identify the frequency and
duration of employee exposure, and the
type of sampling and analytical methods
used to determine exposure levels.

D. Health Effects

OSHA has placed in the docket
articles and studies on the adverse
health effects of exposure to ionizing
radiation, including BEIR V and the
IARC Volume 75 Monographs (Exs. 1—
11; 1-12; 2—1 through 2-25). As
mentioned, OSHA will also add new
ICRP recommendations, the EPA/DOE/
DOD/DHS/NRC-funded study and
resultant BEIR VII to the docket when
they become available. OSHA requests
comment on all of these studies and
documents. (Please do not submit these
documents or the studies referenced in
them or any other documents referenced
in this Federal Register notice.) In
particular, OSHA requests comment on
how the risk assessment information
contained in these documents should be
interpreted in the context of the
significant risk determination required
by the Act (29 U.S.C. 655(b)(5)) and
cases interpreting it (e.g., American
Textile Manufacturers Institute, Inc. v.
Donovan, 452 U.S. 490 (1981) (Cotton
dust); Industrial Union Department,
AFL-CIO v. American Petroleum
Institute, 448 U.S. 607 (1980)
(Benzene)). OSHA also requests that
persons submit and comment on other
recent articles and studies that may be
useful in identifying and assessing
adverse health effects related to
occupational exposure to different types
of ionizing radiation.

12. Are there any articles, studies, or
information, not already identified,
indicating that adverse health effects of
ionizing radiation exposure occur at
levels lower than the exposure limits in
OSHA'’s current Ionizing Radiation
standard? Please discuss and submit
those studies along with your
comments.

13. What are the characteristics of
different types of ionizing radiation that
are related to the development of
adverse health effects? Please describe
and discuss or submit any articles and
studies that address this issue.

14. To what extent do different
ionizing radiation types and energies
have specific properties (e.g.,
penetration) that should be considered
when assessing health risks? Please
describe and discuss or submit any
articles and studies that address this
issue.

15. What are the mechanisms of
action of ionizing radiation in the
development of the different types of
adverse health effects such as cancer?
Please describe and discuss or submit
any articles and studies that address this
issue.

16. What are the combined effects of
exposure to different types of ionizing
radiation and the effects of ionizing
radiation when combined with other
environmental contaminants? Please
describe and discuss or submit any
articles and studies that address this
issue.

17. What is the role, if any, of genetic
factors in the development of adverse
health effects related to ionizing
radiation exposure? Please describe and
discuss or submit any articles and
studies that address this issue.

18. What studies, articles or other
information should OSHA consider and
give weight to in assessing potential
adverse health effects associated with
exposure to ionizing radiation? Please
explain why you recommend the
particular articles and studies. Please
describe their strengths and weaknesses,
such as population size,
characterization of exposure, or
confounding factors.

19. What adverse health effects, if
any, have any employees in your
establishment and industry experienced
from exposure to ionizing radiation?
Please describe and, if possible, provide
data and information on their exposure
history and exposure levels.

E. Risk Assessment

OSHA is interested in data and
information that will assist the Agency
in developing quantitative estimates of
the risk of adverse health effects from
occupational exposure to ionizing
radiation. In particular, OSHA seeks
case reports and epidemiological and
animal studies along with associated
exposure data.

20. Which approaches (i.e., methods,
models, data) should OSHA use to
estimate the risk of adverse health
effects from exposure to ionizing
radiation? Please explain and discuss or
submit any articles and studies that
address this issue.

21. Which mathematical models are
most appropriate to quantify the risk of
cancer or other adverse health effects
from ionizing radiation exposure?

22. In particular, which mathematical
models are appropriate to characterize
alpha or beta particle lung deposition?
Please describe the strengths and
weaknesses of these mathematical
models.

23. What is the dose-response
behavior of ionizing radiation, including
cellular, mechanistic, and dosimetric
considerations? Are any adverse health
effects dependent on the time period
over which exposure occurs rather than
on the total cumulative dose received?
Are there studies or data indicating that
ionizing radiation exhibits a threshold
effect? Please describe and discuss and
submit any articles and studies that
address these issues.

24. How should the risk assessment
address the issue of workers who may
wish to conceive children? How should
the risk assessment address potential
adverse health effects of ionizing
radiation exposure on developing
fetuses? How does your establishment
and industry address the specific
concerns of workers who are trying to
conceive children and workers who are
pregnant? How should the standard
address the risk of reproductive and
developmental health effects?

25. What studies should OSHA
consider or give weight to in doing a
quantitative risk assessment for different
types of adverse health effects
associated with ionizing radiation
exposure? Please describe and submit
these studies and discuss their strengths
and weaknesses.

26. The Interagency Steering
Committee on Radiation Standards
(ISCORS) has prepared a technical
report identifying a method for
estimating cancer risks related to
ionizing radiation exposure in the
ambient environment (Ex. 1-15). To
what extent would this method be
useful in characterizing or quantifying
the risk of cancer from ionizing
radiation exposure in the workplace?
What other methods of assessment
should OSHA consider?

F. Exposure Assessment and Monitoring

27. What methods (e.g., personal or
area sampling, dosimetry, objective
data, engineering estimates) does your
establishment and industry use to
initially survey or assess whether and to
what extent ionizing radiation
exposures are present in the workplace?
Please explain why the particular
method(s) is used.

28. When does your establishment
and industry conduct exposure surveys
or initial exposure assessments? For
example, does your establishment and
industry conduct surveys or
assessments before employees begin
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working in a new job or when new
radiation equipment or sources are
introduced into the workplace? If so,
please explain when surveys or
assessments are conducted and what
they involve. If not, please explain why.

29. Does your establishment and
industry conduct periodic exposure
surveys or assessments? If not, please
explain why. If so, please explain why
and how frequently periodic
assessments are conducted and what
criteria are used to determine the
frequency.

30. What methods does your
establishment and industry use to
monitor employee exposure to ionizing
radiation? Are there new methods (other
than film badges and pocket dosimeters)
of monitoring or measuring worker
exposure to ionizing radiation? To what
extent does your establishment and
industry use these methods? If possible,
please provide information on the
precision and accuracy of these
methods, the range and limits of
detection, the method of validation of
sampling and analysis, and potential
sources of interference.

31. What procedures does your
establishment and industry follow when
exposure monitoring results indicate
that overexposures have occurred?

G. Control of Ionizing Radiation

32. What programs have your
establishment and industry
implemented to prevent or reduce
employee exposure to ionizing
radiation? Please describe those control
programs and their effectiveness in
controlling ionizing radiation exposure.
To what extent have those programs
produced other additional workplace
benefits or advantages such as increased
product quality or productivity?

33. To what extent does your
establishment and industry use the
ALARA concept in limiting worker
exposure to ionizing radiation? Please
describe those actions and the
reductions in employee exposure that
have been achieved. Please explain
whether and how the ALARA concept
(in conjunction with an exposure limit)
would be relevant to revising OSHA’s
Ionizing Radiation standard.

34. What engineering and work
practice controls has your establishment
and industry implemented to prevent or
reduce employee exposure to ionizing
radiation? In what jobs and operations
have these controls been implemented?
Please describe their effectiveness in
reducing worker exposure and what
criteria are used in measuring their
effectiveness.

35. To what extent does your
establishment and industry use

contamination areas or isolated work
areas to control radioactive
contamination? Please describe those
measures and their effectiveness in
reducing employee exposure to ionizing
radiation. What measures are in place to
prevent the spread of contamination out
of these areas?

36. What housekeeping practices does
your establishment and industry use to
control employee exposure to
radioactive materials? Please describe
those housekeeping practices and
cleaning methods (e.g., vacuums with
HEPA filters, tack cloths), the frequency
they are utilized, and any housekeeping
practices that are prohibited.

37. Are there any jobs or operations
where engineering, work practice and
administrative controls are not
available, not effective, or infeasible
(technologically or economically) to
control ionizing radiation exposure?
Please explain and describe what
measures are in place to protect
employees from ionizing radiation
exposure.

38. Does your establishment and
industry provide employees with
respirators and other types of personal
protective equipment (PPE) (e.g., gloves,
protective clothing) to protect against
ionizing radiation exposure? Please
describe what PPE is provided, where
and under what conditions it is used
(e.g., regulated areas, type of operation,
exposure level, exposure duration), the
basis for selection, and any difficulties
implementing the PPE program.

39. What alternative technologies or
substitutes for ionizing radiation are
available or in use in your establishment
and industry? Please describe these
technologies or substitutes and how
they work. To what extent have these
technologies reduced the frequency,
duration and magnitude of exposure to
ionizing radiation? If possible, please
provide data and information on
exposure levels and exposure reduction
associated with the application of these
technologies. Are there any
technological or economic barriers or
hindrances to implementing available
alternative technologies or substitutes?
If so, please explain what they are.

40. Are there emerging alternative
technologies or substitutes that may be
available in the near future? Please
describe them and, if possible, provide
information on when they may be
available for use in your establishment
and industry.

41. DOE (10 CFR part 835) and NRC
(10 CFR part 20) have regulations to
protect employees working at DOE
facilities and with NRC-licensed
sources, respectively. To what extent
does your establishment and industry

also follow these regulations in addition
to the OSHA Ionizing Radiation
standard? Are there provisions in those
regulations that would also be effective
in protecting employees from exposure
to OSHA-regulated sources of radiation?
Please explain what those provisions are
and how they would be effective.

H. Employee Training

42. What information and training
does your establishment and industry
provide to employees with potential
exposure to ionizing radiation? Please
describe the information and training
program. In particular, please explain
which employees receive training and
the selection criteria, training contents
and methods, frequency and duration of
training, and procedures used to address
language barriers.

43. How do you evaluate the
effectiveness of training? What methods
do you use, and what factors do you
consider in evaluating the effectiveness
of training?

1. Medical Surveillance

44. Does your establishment and
industry provide medical monitorin