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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1001
[Docket No. AO-14-A70; DA-02-01]

Milk in the Northeast Marketing Area;
Order Amending the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule amends
regulations pertaining to the Northeast
Federal milk order. More than the
required number of producers for the
Northeast marketing area approved the
issuance of the final order amendments.

DATES: Effective Date: June 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Gino Tosi, Marketing Specialist, USDA/
AMS/Dairy Programs, Order
Formulation and Enforcement Branch,
STOP 0231—Room 2971, 1400
Independence Avenue, SW.,
Washington, DC 20250-0231, (202) 690—
1366, e-mail: gino.tosi@usda.gov.

SUPPLEMENTARY INFORMATION: This
document amends the pooling and
related provisions of the Northeast
Federal milk order. Specifically, this
final rule permanently adopts
provisions that will establish year-round
supply plant performance standards,
exclude milk received by supply plants
from producers not eligible to be pooled
on the Northeast order from supply
plant performance standards, remove
the “split-plant” provision, establish a
one-day “‘touch base” standard,
establish explicit diversion limits for
pool plants, prohibit the ability to
simultaneously pool the same milk on
the order and a marketwide pool
administered by another government
entity, and grants authority to the
Market Administrator to adjust the
touch-base and diversion limit

standards as market conditions warrant.
Additional amendments that amend
reporting and payment date provisions
are also adopted.

This administrative action is governed
by the provisions of Sections 556 and
557 of Title 5 of the United States Code
and, therefore, is excluded from the
requirements of Executive Order 12866.

The final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. The rule is not intended
to have a retroactive effect. This rule
will not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the Secretary
a petition stating that the order, any
provision of the order, or any obligation
imposed in connection with the order is
not in accordance with the law. A
handler is afforded the opportunity for
a hearing on the petition. After a
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has its principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after the date
of the entry of the ruling.

Regulatory Flexibility Analysis and
Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this final rule will not have a
significant economic impact on a
substantial number of small entities.

For the purpose of the Regulatory
Flexibility Act, a dairy farm is
considered a “‘small business” if it has
an annual gross revenue of less than
$750,000, and a dairy products
manufacturer is a “small business” if it
has fewer than 500 employees. For the
purposes of determining which dairy
farms are “‘small businesses,” the
$750,000 per year criterion was used to

establish a marketing guideline of
500,000 pounds per month. Although
this guideline does not factor in
additional monies that may be received
by dairy producers, it should be an
inclusive standard for most ““small”
dairy farmers. For purposes of
determining a handler’s size, if the plant
is part of a larger company operating
multiple plants that collectively exceed
the 500-employee limit, the plant will
be considered a large business even if
the local plant has fewer than 500
employees.

In September 2002, the time of the
hearing, there were 16,715 producers
pooled on and 143 handlers regulated
by the Northeast order. Of these, 97
percent of the producers and 71 percent
of the handlers would be considered
small businesses. The adoption of the
proposed standards serve to revise and
establish criteria that ensure the pooling
of producers, producer milk, and plants
that have a reasonable association with,
and are consistently serving, the fluid
milk needs of the Northeast milk
marketing area. Criteria for pooling milk
are established on the basis of
performance standards that are
considered adequate to meet the Class I
fluid needs of the market and to
determine those that are eligible to share
in the revenue that arises from the
classified pricing of milk. Criteria for
pooling are established without regard
to the size of any dairy industry
organization or entity. The amendments
to the reporting and payment date
provisions serve to streamline and
simplify handler payments to the
market administrator. The criteria
established in the amended pooling
standards and reporting and payment
date provisions are applied in an equal
fashion to both large and small
businesses. Therefore, the amendments
will not have a significant economic
impact on a substantial number of small
entities.

A review of reporting requirements
was completed under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35). It was determined that
these amendments will have no impact
on reporting, recordkeeping, or other
compliance requirements because they
will remain identical to the current
requirements. No new forms are
proposed and no additional reporting
requirements are necessary.
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This action does not require
additional information collection that
requires clearance by the Office of
Management and Budget (OMB) beyond
currently approved information
collection. The primary sources of data
used to complete the approved forms
are routinely used in most business
transactions. The forms require only a
minimal amount of information which
can be supplied without data processing
equipment or a trained statistical staff.
Thus, the information collection and
reporting burden is relatively small.
Requiring the same reports for all
handlers does not significantly
disadvantage any handler that is smaller
than the industry average.

Prior documents in this proceeding:

Notice of Hearing: Issued July 26,
2002; published August 1, 2002 (67 FR
49887).

Supplemental Notice of Hearing:
Issued August 14, 2002; published
August 16, 2002 (67 FR 53522).

Recommended Decision: Issued
March 17, 2004; published March 25,
2004 (69 FR 15562).

Final Decision: Issued January 14,
2005; published January 31, 2005 (70 FR
4932).

Findings and Determinations

The findings and determinations
hereinafter set forth supplement those
that were made when the Northeast
order was first issued and when it was
amended. The previous findings and
determinations are hereby ratified and
confirmed, except where they may
conflict with those set forth herein.

The following findings are hereby
made with respect to the Northeast
order:

(a) Findings upon the basis of the
hearing record. A public hearing was
held upon certain proposed
amendments to the tentative marketing
agreement and to the order regulating
the handling of milk in the Northeast
marketing area. The hearing was held
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
and the applicable rules of practice and
procedure (7 CFR Part 900).

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The Northeast order as hereby
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(2) The parity prices of milk, as
determined pursuant to Section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand

for milk in the aforesaid marketing area.
The minimum prices specified in the
order as hereby amended are such
prices as will reflect the aforesaid
factors, insure a sufficient quantity of
pure and wholesome milk, and be in the
public interest; and

(3) The Northeast order as hereby
amended regulates the handling of milk
in the same manner as, and is applicable
only to persons in the respective classes
of industrial or commercial activity
specified in, a marketing agreement
upon which a hearing has been held.

(b) Additional Findings. It is
necessary in the public interest to make
these amendments to the Northeast
order effective June 1, 2005. Any delay
beyond that date would tend to disrupt
the orderly marketing of milk in the
aforesaid marketing area.

The amendments to the Northeast
order are known to handlers. The final
decision containing the proposed
amendments to the order was issued on
January 14, 2005.

The changes that result from these
amendments will not require extensive
preparation or substantial alteration in
the method of operation for handlers. In
view of the foregoing, it is hereby found
and determined that good cause exists
for making these order amendments
effective June 1, 2005. It would be
contrary to the public interest to delay
the effective date of these amendments
for 30 days after their publication in the
Federal Register. (Sec. 553(d),
Administrative Procedure Act, 5 U.S.C.
551-559).

(c) Determinations. It is hereby
determined that:

(1) The refusal or failure of handlers
(excluding cooperative associations
specified in Sec. 8c(9) or the Act) of
more than 50 percent of the milk that is
marketed within the specified marketing
area to sign a proposed marketing
agreement tends to prevent the
effectuation of the declared policy of the
Act;

(2) The issuance of this order
amending the Northeast order is the
only practical means pursuant to the
declared policy of the Act of advancing
the interests of producers as defined by
the order as hereby amended;

(3) The issuance of the order
amending the Northeast order is favored
by at least two-thirds of the producers
who were engaged in the production of
milk for sale in the marketing area.

List of Subjects in 7 CFR Part 1001
Milk marketing orders.
Order Relative to Handling

m [t is therefore ordered, that on and after
the effective date hereof, the handling of

milk in the Northeast marketing area
shall be in conformity to and in
compliance with the terms and
conditions of the order, as amended, and
as hereby further amended, as follows:

PART 1001—MILK IN THE
NORTHEAST MARKETING AREA

m 1. The authority citation for 7 CFR Part
1001 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 1001.7 is amended by:
W a. Revising paragraphs (c)(1) and (c)(2).
m b. Removing paragraph (c)(3).
m c. Redesignating paragraphs (c)(4) and
(c)(5) as paragraphs (c)(3) and (c)(4).
m d. Revising paragraphs (e)(1) and (e)(2).
m e. Adding “and” at the end of
paragraph (h)(5).
m f. Removing ““; and” from the end of
paragraph (h)(6) and adding a period in
its place.
m g. Removing paragraph (h)(7).

The revisions read as follows:

§1001.7 Pool plant.

* * * * *

(C) * x %

(1) In each of the months of January
through August and December, such
shipments and transfers to distributing
plants must not equal less than 10
percent of the total quantity of milk
(except the milk of a producer described
in §1001.12(b)) that is received at the
plant or diverted from it pursuant to
§1001.13 during the month;

(2) In each of the months of
September through November, such
shipments and transfers to distributing
plants must equal not less than 20
percent of the total quantity of milk
(except the milk of a producer described
in §1001.12(b)) that is received at the
plant or diverted from it pursuant to
§1001.13 during the month;

* * * * *

(e) * % %

(1) At least one of the plants in the
unit qualifies as a pool distributing
plant pursuant to paragraph (a) of this
section;

(2) Other plants in the unit must
process at least 60 percent of monthly
receipts of producer milk only as Class
I or Class II products and must be
located in the Northeast marketing area,
as defined in § 1001.2, in a pricing zone
providing the same or a lower Class I
price than the price applicable at the
distributing plant(s) included in the
unit; and
m 3. Section 1001.13 is amended by:

m a. Revising paragraph (d)(1).
m b. Redesignating paragraph (d)(2) as
paragraph (d)(3).
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m c. Adding paragraphs (d)(2), (d)(4),
(d)(5) and (e).

The revision and additions read as
follows:

§1001.13 Producer milk.
* * * * *

(d) * K %

(1) Milk of a dairy farmer shall not be
eligible for diversion unless one day’s
milk production of such dairy farmer
was physically received as producer
milk and the dairy farmer has
continuously retained producer status
since that time. If a dairy farmer loses
producer status under the order in this
part (except as a result of a temporary
loss of Grade A approval), the dairy
farmer’s milk shall not be eligible for
diversion unless milk of the dairy
farmer has been physically received as
producer milk at a pool plant during the
month;

(2) Of the total quantity of producer
milk received during the month
(including diversion but excluding the
quantity of producer milk received from
a handler described in § 1000.9(c) or
which is diverted to another pool plant),
the handler diverted to nonpool plants
not more than 80 percent during each of
the months of September through
November and 90 percent during each
of the months of January through
August and December. In the event that
a handler causes the milk of a producer
to be over diverted, a dairy farmer will
not lose producer status;

(4) Any milk diverted in excess of the
limits set forth in paragraph (d)(2) of
this section shall not be producer milk.
The diverting handler shall designate
the dairy farmer deliveries that shall not
be producer milk. If the handler fails to
designate the dairy farmer deliveries
which are ineligible, producer milk
status shall be forfeited with respect to
all milk diverted to nonpool plants by
such handler; and

(5) The delivery day requirement and
the diversion percentages in paragraphs
(d)(1) and (d)(2) of this section may be
increased or decreased by the Market
Administrator if the Market
Administrator finds that such revision is
necessary to assure orderly marketing
and efficient handling of milk in the
marketing area. Before making such a
finding, the Market Administrator shall
investigate the need for the revision
either on the Market Administrator’s
own initiative or at the request of
interested persons if the request is made
in writing at least 15 days prior to the
month for which the requested revision
is desired to be effective. If the
investigation shows that a revision
might be appropriate, the Market

Administrator shall issue a notice
stating that the revision is being
considered and inviting written data,
views, and arguments. Any decision to
revise an applicable percentage or
delivery day requirement must be
issued in writing at least one day before
the effective date.

(e) Producer milk shall not include
milk of a producer that is subject to
inclusion and participation in a
marketwide equalization pool under a
milk classification and pricing program
imposed under the authority of another
government entity.

m 4.In § 1001.30, the introductory text is
revised to read as follows:

§1001.30 Reports of receipts and
utilization.

Each handler shall report monthly so
that the Market Administrator’s office
receives the report on or before the 10th
day after the end of the month, in the
detail and on prescribed forms, as
follows:

* * * * *

m 5.In § 1001.62, the introductory text is
revised and a new paragraph (h) is added
to read as follows:

The revision and addition reads as
follows:

§1001.62 Announcement of producer
prices.

On or before the 14th day after the
end of the month, the Market
Administrator shall announce the
following prices and information:

* * * * *

(h) If the 14th falls on a Saturday,
Sunday, or national holiday, the Market
Administrator may have up to two
additional business days to announce
the producer price differential and the
statistical uniform price.

* * * * *
m 6.In § 1001.71, the introductory text is
revised to read as follows:

§1001.71 Payments to the producer—
settlement fund.

Each handler shall make payment to
the producer-settlement fund in a
manner that provides receipt of the
funds by the Market Administrator no
later than two days after the
announcement of the producer price
differential and the statistical uniform
price pursuant to § 1001.62 (except as
provided for in § 1000.90). Payment
shall be the amount, if any, by which
the amount specified in paragraph (a) of
this section exceeds the amount
specified in paragraph (b) of this
section:

* * * * *
m 7. Section 1001.72 is revised to read as
follows:

§1001.72 Payments from the producer—
settlement fund.

No later than the day after the due
date required for payment to the Market
Administrator pursuant to § 1001.71
(except as provided in § 1001.90), the
Market Administrator shall pay to each
handler the amount, if any, by which
the amount computed pursuant to
§1001.71(b) exceeds the amount
computed pursuant to § 1001.71(a). If, at
such time, the balance in the producer-
settlement fund is insufficient to make
all payments pursuant to this section,
the Market Administrator shall reduce
uniformly such payments and shall
complete the payments as soon as the
funds are available.

m 8.In § 1001.73, paragraphs (a)(2)
introductory text and (e) introductory
text are revised to read as follows:

§1001.73 Payments to producers and to
cooperative associations.

(a) * *x %

(2) Final payment. For milk received
during the month, payment shall be
made during the following month so it
is received by each producer no later
than the day after the required date of
payment by the Market Administrator,
pursuant to §1001.72, in an amount
computed as follows:

* * * * *

(e) In making payments to producers
pursuant to this section, each handler
shall furnish each producer (except for
a producer whose milk was received
from a cooperative association handler
described in § 1000.9(a) or 9(c)), a
supporting statement in such form that
it may be retained by the recipient
which shall show:

* * * * *

Dated: April 6, 2005.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-7273 Filed 4-11-05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1124
[Docket No. AO-368—A30; DA-01-08-PNW]

Milk in the Pacific Northwest Marketing
Area: Order Amending the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This document adopts as a
final rule, without change, an interim
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final rule concerning pooling provisions
of the Pacific Northwest Federal milk
order. More than the required number of
producers for the Pacific Northwest
marketing area approved the issuance of
the final order amendments.

DATES: Effective Date: May 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Gino Tosi, Marketing Specialist, USDA/
AMS/Dairy Programs, Order
Formulation and Enforcement Branch,
STOP 0231—Room 2971, 1400
Independence Avenue, SW.,
Washington, DC 20250-0231, (202) 690—
1366, e-mail: gino.tosi@usda.gov.

SUPPLEMENTARY INFORMATION: This
document adopts as a final rule, without
change, an interim final rule concerning
pooling provisions of the Pacific
Northwest Federal milk order.
Specifically, this final rule permanently
adopts a provision that eliminates the
ability to simultaneously pool the same
milk on the order and on a State-
operated order that provides for
marketwide pooling.

This administrative rule is governed
by the provisions of Sections 556 and
557 of Title 5 of the United States Code
and, therefore, is excluded from the
requirements of Executive Order 12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This rule will
not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
the rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the
Department of Agriculture (USDA) a
petition stating that the order, any
provision of the order, or any obligation
imposed in connection with the order is
not in accordance with the law. A
handler is afforded the opportunity for
a hearing on the petition. After a
hearing, the Department would rule on
the petition. The Act provides that the
District Court of the United States in
any district in which the handler is an
inhabitant, or has its principal place of
business, has jurisdiction in equity to
review the Department’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after the date
of the entry of the ruling.

Regulatory Flexibility Act and
Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this rule will not have a significant
economic impact on a substantial
number of small entities. For the
purpose of the Regulatory Flexibility
Act, a dairy farm is considered a “small
business” if it has an annual gross
revenue of less than $750,000, and a
dairy products manufacturer is a “‘small
business” if it has fewer than 500
employees.

For the purposes of determining
which dairy farms are ““small
businesses,” the $750,000 per year
criterion was used to establish a
marketing guideline of 500,000 pounds
per month. Although this guideline does
not factor in additional monies that may
be received by dairy producers, it
should be an inclusive standard for
most “‘small” dairy farmers. For
purposes of determining a handler’s
size, if the plant is part of a larger
company operating multiple plants that
collectively exceed the 500-employee
limit, the plant will be considered a
large business even if the local plant has
fewer than 500 employees.

In the Pacific Northwest Federal milk
order, 805 of the 1,164 dairy producers,
or about 69 percent, whose milk was
pooled under the Pacific Northwest
Federal milk order at the time of the
hearing (April 2002), would meet the
definition of small businesses. On the
processing side, 9 of the 20 milk plants
associated with the Pacific Northwest
milk order during April 2002 would
qualify as “small businesses,”
constituting about 45 percent of the
total.

The adoption of the proposed pooling
standard serves to revise established
criteria that determine the producer
milk that has a reasonable association
with—and consistently serves the fluid
needs of—the Pacific Northwest milk
marketing area and is not associated
with other marketwide pools concerning
the same milk. Criteria for pooling are
established on the basis of performance
levels that are considered adequate to
meet the Class I fluid needs and, by
doing so, determine those that are
eligible to share in the revenue that
arises from the classified pricing of
milk. Criteria for pooling are established
without regard to the size of any dairy
industry organization or entity. The
criteria established are applied in an
equal fashion to both large and small
businesses and do not have any

different economic impact on small
entities as opposed to large entities.
Therefore, the amendments will not
have a significant economic impact on
a substantial number of small entities.

A review of reporting requirements
was completed under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35). It was determined that
these amendments would have no
impact on reporting, recordkeeping, or
other compliance requirements because
they would remain identical to the
current requirements. No new forms are
proposed and no additional reporting
requirements would be necessary.

This action does not require
additional information collection that
requires clearance by the Office of
Management and Budget (OMB) beyond
currently approved information
collection. The primary sources of data
used to complete the forms are routinely
used in most business transactions.
Forms require only a minimal amount of
information, which can be supplied
without data processing equipment or a
trained statistical staff. Thus, the
information collection and reporting
burden is relatively small. Requiring the
same reports for all handlers does not
significantly disadvantage any handler
that is smaller than the industry
average.

Prior documents in this proceeding:

Notice of Hearing: Issued February 26,
2002; published March 4, 2002 (67 FR
9622).

Correction to Notice of Hearing:
Issued March 14, 2002; published
March 19, 2002 (67 FR 12488)

Tentative Final Decision: Issued
August 8, 2003; published August 18,
2003 (68 FR 49375).

Interim Final Rule: Issued January 5,
2004; published January 12, 2004 (69 FR
1654).

Final Decision: Issued December 23,
2004; published December 30, 2004 (69
FR 250).

Findings and Determinations

The findings and determinations
hereinafter set forth supplement those
that were made when the Pacific
Northwest order was first issued and
when it was amended. The previous
findings and determinations are hereby
ratified and confirmed, except where
they may conflict with those set forth
herein.

The following findings are hereby
made with respect to the Pacific
Northwest order:

(a) Findings upon the basis of the
hearing record. Pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable
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rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
Part 900), a public hearing was held
upon certain proposed amendments to
the tentative marketing agreement and
to the order regulating the handling of
milk in the Pacific Northwest marketing
area.

Upon the basis of the evidence
introduced at such hearing and the
record thereof it is found that:

(1) The Pacific Northwest order, as
hereby amended, and all of the terms
and conditions thereof, will tend to
effectuate the declared policy of the Act;

(2) The parity prices of milk, as
determined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the marketing area, and the
minimum prices specified in the order,
as hereby amended, are such prices as
will reflect the aforesaid factors, insure
a sufficient quantity of pure and
wholesome milk, and be in the public
interest; and

(3) The Pacific Northwest order, as
hereby amended, regulates the handling
of milk in the same manner as, and is
applicable only to persons in the
respective classes of industrial and
commercial activity specified in, a
marketing agreement upon which a
hearing has been held.

(b) Additional Findings. It is
necessary in the public interest to make
these amendments to the Pacific
Northwest order effective May 1, 2005.
Any delay beyond that date would tend
to disrupt the orderly marketing of milk
in the aforesaid marketing area.

The amendments to these orders are
known to handlers. The final decision
containing the proposed amendments to
these orders was issued on December
23, 2004.

The changes that result from these
amendments will not require extensive
preparation or substantial alteration in
the method of operation for handlers. In
view of the foregoing, it is hereby found
and determined that good cause exists
for making these order amendments
effective May 1, 2005. It would be
contrary to the public interest to delay
the effective date of these amendments
for 30 days after their publication in the
Federal Register. (Sec. 553(d),
Administrative Procedure Act, 5 U.S.C.
551-559.)

(c) Determinations. It is hereby
determined that:

(1) The refusal or failure of handlers
(excluding cooperative associations
specified in Sec. 8¢(9) of the Act) of
more than 50 percent of the milk that is

marketed within the specified marketing
area to sign a proposed marketing
agreement tends to prevent the
effectuation of the declared policy of the
Act;

(2) The issuance of this order
amending the Pacific Northwest order is
the only practical means pursuant to the
declared policy of the Act of advancing
the interests of producers as defined in
the order as hereby amended;

(3) The issuance of the order
amending the Pacific Northwest order is
favored by at least two-thirds of the
producers who were engaged in the
production of milk for sale in the
marketing area.

List of Subjects in 7 CFR Part 1124
Milk marketing orders.
Order Relative to Handling

m [t is therefore ordered, that on and after
the effective date hereof, the handling of
milk in the Pacific Northwest marketing
area shall be in conformity to and in
compliance with the terms and
conditions of the order, as amended, and
as hereby further amended, as follows:

PART 1124—MILK IN THE PACIFIC
NORTHWEST MARKETING AREA

m The interim final rule amending 7 CFR
Part 1124 which was published at 69 FR
1654 on January 12, 2004, is adopted as
a final rule without change.

Dated: April 6, 2005.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-7272 Filed 4-11-05; 8:45 am|
BILLING CODE 3410-02-P

FARM CREDIT ADMINISTRATION
12 CFR Part 617
RIN 3052-AC24

Borrower Rights

AGENCY: Farm Credit Administration.
ACTION: Final rule.

SUMMARY: The Farm Credit
Administration (FCA or Agency) issues
this final rule to allow a borrower to
waive borrower rights when receiving a
loan from a qualified lender as part of
a loan syndication with non-Farm
Credit System (System) lenders that are
otherwise not required by section
4.14A(a)(6) of the Farm Credit Act of
1971, as amended (Act), to provide
borrower rights. This rule will provide
qualified lenders needed flexibility to
meet the credit needs of borrowers
seeking financing from a qualified

lender as part of certain syndicated
lending arrangements.
DATES: Effective Date: This regulation
will be effective 30 days after
publication in the Federal Register
during which either or both Houses of
Congress are in session. We will publish
a notice of the effective date in the
Federal Register.
FOR FURTHER INFORMATION CONTACT:
Mark Johansen, Senior Policy Analyst,
Office of Policy and Analysis, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883-4498, TTY (703)
883—-4434; or

Howard Rubin, Senior Attorney,
Office of General Counsel, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4020, TTY (703) 883—
4020.

SUPPLEMENTARY INFORMATION:

I. Background

On November 16, 2004, we published
a proposed regulation (69 FR 67074)
that would permit a borrower to waive
part 617, Borrower Rights, when
receiving a loan from a qualified lender
as part of a loan syndication with non-
System lenders that are otherwise not
required by the Act to provide borrower
rights.? As discussed in the preamble to
the proposed rule, we have determined
that the borrower in these transactions
generally possess a very high level of
business sophistication. As a result,
these borrowers are in a reasonably
equal bargaining position with the
qualified lender and are able to provide
a knowing, voluntary, and intelligent
waiver of these rights. To ensure that
the borrower understands the rights
being waived and is freely and
intelligently waiving those rights, we
proposed, in addition to the current
notice requirement in § 617.7010(c), to
require that the borrower certify that he/
she was advised by legal counsel at the
time of the waiver.

We received 23 comments on the
proposed rule: 20 from System
institutions, one from the Farm Credit
Council (FCC), one from the
Independent Community Bankers of
America (ICBA), and one from a private
citizen (whose comment was not

1Title IV, part C of the Act (subchapter IV, part
C of title 12 of the United States Code) requires
“qualified lenders” to provide for certain “rights of
borrowers.” Section 4.14A(a)(6) (12 U.S.C.
2202a(a)(6)) defines “qualified lenders” to include:
(1) A System institution, except a bank for
cooperatives, that makes loans authorized by the
Act; and (2) each bank, institution, corporation,
company, credit union, and association described
in section 1.7(b)(1)(B) of the Act (12 U.S.C.
2015(b)(1)(B)) (commonly referred to as an other
financing institution (OFI)), but only with respect
to loans discounted or pledged under section

1.7(b)(1).
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germane to the subject of the rule).
While all but two commenters generally
supported the proposed rule, every
comment letter raised concerns and
some offered specific suggestions about
particular issues. We discuss the
individual comments and our responses
below. In addition, we reorganized the
final rule, combined the requirements of
existing § 617.7010(b) and (c) together
(while making a grammatical correction
to remove the redundant phrase “and
provide an explanation of such right”)
and added a new paragraph (c)
applicable solely to loan syndications.

II. General Comments

A. Extent of FCA Discretion

Numerous commenters stated that
FCA should use its discretionary
authorities to not require borrower
rights, borrower stock, or territorial
concurrence in instances where a
qualified lender is engaging in a multi-
lender transaction, especially when the
borrower has not made a loan
application to a qualified lender and
where the lead lender in the syndicate
is not a qualified lender. Commenters
also stated that multi-lender
transactions where the qualified lender
is not the lead lender closely resemble
a loan participation and as such should
not be treated as a direct loan requiring
borrower stock, borrower rights, and
territorial concurrence. This approach,
these commenters stated, elevates form
over substance. Lastly, one commenter
stated that the proposal to waive
borrower rights is not a panacea for the
issues qualified lenders face in the
syndication marketplace and that a
borrower may ask for concessions from
the entire lending group in exchange for
a waiver or the lending group may not
be willing to wait for the qualified
lender to obtain the waiver.

FCA previously addressed the issue of
borrower rights applicability to
borrowers in loan syndications in our
final notice on Loan Syndication
Transactions (69 FR 8407, February 24,
2004). In this notice, we stated that loan
syndication transactions come under the
Act’s loan-making authority and as such
require, among other things, qualified
lenders to provide borrower rights to
each borrower. Therefore, FCA
concluded that it has no discretion to
eliminate statutory borrower rights’
requirements for loan syndication
transactions. The Agency has not
changed its legal interpretation on this
issue.

B. Definition of “Participation”

One commenter asked FCA to apply
the definition of “participate” and

“participation” in the similar entity
provisions of the Act to syndications for
eligible borrowers so that borrower
rights, stock purchase, and territorial
concurrence would not apply. This
commenter stated that section
3.1(11)(B)(iii) of the Act demonstrates
Congress’ intent to treat syndications
and participations identically for all
multi-lender transactions that System
banks and associations engage in.

FCA also previously addressed this
issue in our final notice on Loan
Syndication Transactions (69 FR 8407,
February 24, 2004) where we stated that
section 3.1(11)(B)(iii) of the Act
explicitly applies this definition to
similar entities only, and not to
extensions of credit to eligible
borrowers. The Agency has not changed
its legal interpretation on this issue.

C. Legal Authority for Waivers

One commenter stated that there is no
authority in the Act for FCA to provide
for waivers of borrower rights and as
such the proposed rule does not comply
with the Act. The commenter is correct
in that there is no explicit waiver
provision in the Act. However, the
Supreme Court has clearly stated that
“in the context of a broad array of
constitutional and statutory provisions”
courts should “presume the availability
of waiver.” 2 The Court has further
stated that “absent some affirmative
indication of Congress’ intent to
preclude waiver, we have presumed that
statutory provisions are subject to
waiver by voluntary agreement of the
parties.” 3 The Court has upheld waivers
of procedural due process rights
concerning property upon evidence that
the waiver was “voluntary, intelligent
and knowing.” 4 Therefore, no specific
statutory language in the Act is
necessary to allow enforceable waivers.

However, FCA has generally
prohibited, on public policy grounds,
qualified lenders from seeking or
accepting waivers of statutory borrower
rights. Current § 617.7010(b) provides
two exceptions allowing waivers. First,
a waiver is allowed when a loan is sold
to a non-System lender that is otherwise
not required to provide borrower rights
(the borrower can either waive his or
her rights or the qualified lender and
borrower may agree to contractually
obligate the buying lender to provide

2 New York v. Hill, 528 U.S. 110, 114 (2000)
(quoting United States v. Mezzanatto, 513 U.S. 196,
200-201 (1995)) (upholding waiver of criminal
defendants’ rights).

3 United States v. Mezzanatto, 513 U.S. 196, 200—
201 (1995) (multiple citations omitted).

4 See Fuentes v. Shevin, 405 U.S. 67, 95 (1972)
and D.H. Overmyer Co. v. Frick Co., 405 U.S. 174,
186 (1972).

borrower rights). Second, a waiver is
allowed when a loan is guaranteed by
the Small Business Administration
(SBA) (borrowers receive similar
protections under SBA rules and would
be unable to obtain the guarantee
without the waiver). New §617.7010(c)
adds a third limited exception
applicable to sophisticated transactions
where the borrower is in a reasonably
equal bargaining position with the
lender and therefore public policy
concerns do not arise. Additionally, the
application of borrower rights in
syndicated loans may yield the
counterproductive and unintended
result of denying qualified lender credit
to eligible borrowers who are in a
position to knowingly, intelligently, and
voluntarily waive their rights.

D. Applicability of Borrower Rights to
OFIs

One commenter questioned the
authority to require OFIs to provide
borrower rights and asked us to provide
such authority. Section 4.14A(a)(6)(B) of
the Act (12 U.S.C. 2202a(a)(6)(B)),
which specifically includes OFIs within
the definition of “qualified lender” 3
outlines this authority. Sections 4.13,
4.13A, 4.13B, 4.14, 4.14A, 4.14C, and
4.14D of the Act require qualified
lenders to provide specific borrower
rights, including disclosure, review of
adverse credit decisions, and distressed
loan restructuring.

E. Need for Rule

One commenter stated that FCA has
not explained why utilizing loan
participations is not an adequate
substitute for loan syndications. As
commented to us in a previous
rulemaking, the trend in the markets is
away from traditional participations and
toward syndications, resulting in both
System and non-System institutions
looking to syndications more than
participations to meet their multi-lender
needs.

5 Section 4.14A(a)(6)(B) of the Act defines a
qualified lender to include, in addition to any
production credit association, each bank,
institution, corporation, company, union, and
association described in section 1.7(b)(1)(B) of the
Act, but only with respect to loans discounted or
pledged under section 1.7(b)(1). Section 1.7(b)(1)(B)
(12 U.S.C. 2015(b)(1)) authorizes Farm Credit Banks
to discount loans for any national bank, State bank,
trust company, agricultural credit corporation,
incorporated livestock loan company, savings
institution, credit union, or any association of
agricultural producers engaged in the making of
loans to farmers and ranchers, and any corporation
engaged in the making of loans to producers or
harvesters of aquatic products, any note, draft, or
other obligation with the institution’s endorsement
or guarantee, the proceeds of which note, draft, or
other obligation have been advanced to persons and
for purposes eligible for financing by production
credit associations as authorized by the Act.
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III. Specific Comments

A. Avoidance of Borrower Rights

Two commenters stated that it is
logically inconsistent to include the
phrase “* * * does not include a
transaction created for the primary
purpose of avoiding borrower rights” in
the definition of loan syndication. They
further state that capital markets
dynamics should shape the appropriate
structure of loan transactions. We agree
that the capital markets will influence
when a loan syndication is used to fund
a borrower’s credit needs and that it is
extremely unlikely that a qualified
lender would structure a loan as a loan
syndication for the purpose of avoiding
borrower rights. However, it is our role
to ensure that qualified lenders use the
new authority only for the intended
limited purpose of helping qualified
lenders ensure that there is a
dependable source of credit to
agriculture and rural America for all
eligible borrowers. Therefore, it is
prudent for FCA to keep this language
in its regulations.

B. Definition of “Loan Syndication”

One commenter stated that we should
add lease transactions to this definition.
Borrower rights do not apply to lease
transactions and therefore we did not
add leases to §617.7010(c).

Two commenters stated that we
should remove the term “syndicated
loan” in proposed § 617.7010(c) as the
definition is broad enough to include
syndicated loans and any other multi-
lender structures that may develop in
the future. They suggested the following
language ““a multi-lender transaction in
which each member of the lending
syndicate has a direct contractual
relationship with the borrower.” They
argued that such a definition would
clearly include syndicated loans,
without creating uncertainty about the
applicability of the waiver authority in
new forms of lending arrangements that
may develop in the future and without
injecting “‘artificial”” determinants into
the selection of the structure of
transactions. We do not agree that the
commenters’ proposed changes are
needed at this time. The waiver
provision was drafted to address a
specific issue, namely the barrier that
requiring borrower rights pose on a
qualified lender’s ability to be involved
in loan syndications with sophisticated
borrowers. In these instances the
borrower is in a reasonably equal
bargaining position with the lender and
is able to intelligently, knowingly, and
voluntarily waive their rights. In the
future, the FCA is open to entertaining
requests to add additional waiver

provisions to address constraints on
qualified lenders engaging in other,
specific types of multi-lender
transactions.

C. Legal Counsel Requirement

A number of commenters stated that
the proposed rule’s requirement that the
borrower certify that he/she had been
advised by legal counsel prior to
executing the waiver is “unnecessary
and inappropriate” given the
sophistication of the borrowers, is
burdensome and costly to the
borrowers, and is not applicable to
existing waiver opportunities. These
commenters suggested that we modify
the waiver to replace “certify” with a
statement that the borrower may wish to
consult with legal counsel and to only
require that borrowers certify that they
were given the opportunity to consult
with legal counsel.

Our requirement that a borrower
consult with legal counsel before
executing a waiver as part of a loan
syndication is not intended only for
protection of the borrower. It is also
intended as a means to help ensure a
qualified lender has properly executed
steps to prudently implement a waiver
of borrower rights. Courts have upheld
waivers in a variety of contexts if they
are executed knowingly, intelligently,
and voluntarily. One element courts
have identified as evidence of a
knowing and intelligent waiver is
representation by legal counsel. An FCA
regulation allowing qualified lenders to
accept waivers does not insulate the
institution from legal challenge to the
validity of the waiver. As a safety and
soundness regulator, we believe that
obtaining a written waiver that states
that the borrower was represented by
counsel is a prudent way to limit the
risk associated with accepting waivers.

Secondly, as pointed out by many
commenters, syndicated loan borrowers
are almost invariably represented by
legal counsel in the transaction and
usually obtain a written opinion of
counsel before entering into the
agreement. Having the borrower sign a
statement simply acknowledging that
the borrower was, in fact, represented
by counsel in the transaction does not
appear to significantly increase the
burden of doing business with a
qualified lender.

One commenter was concerned that
the use of the word “‘certify” in the
proposed rule suggests some formal
process over and above a written
representation by a borrower. We did
not intend to suggest this meaning by
use of the word “certify.” To clarify and
remove any unintended implication, we
have revised the final rule to read that

the borrower’s written waiver must
contain a ‘“‘statement” that the borrower
was represented by legal counsel in
connection with the waiver.

D. Explanation of Borrower Rights

A number of commenters stated that
requiring qualified lenders to explain
the borrower rights that the borrower is
waiving is burdensome, unnecessary,
and may subject an association to a
litigation risk for failing to adequately
“explain” the rights being waived.
Three commenters suggested that the
lender should only provide a written
notice of the borrower rights that the
borrower could waive rather than
require them to explain these rights.
These commenters argued that the
borrower’s legal counsel should be the
one who explains these rights to the
borrower.

We agree with this comment and have
revised the final rule to provide that the
document evidencing the waiver must
“clearly disclose” the rights being
waived. Under the final rule, the lender
need only ensure that the written waiver
accurately states all rights being waived,
for example by reference to the relevant
statutory citations, without any further
requirement to explain the rights to the
borrower. We continue to require that
the qualified lender explain the rights
being waived with the SBA and loan
sale waiver opportunities in new
§617.7010(b) as these borrowers are not
typically represented by legal counsel.

E. Form of Waiver

One commenter stated that we should
allow the lead lender in a loan
syndication to include borrower rights
waiver language in the Master Loan
Agreement. The commenter argued that
this would remove a barrier because it
would result in one request to the
borrower versus numerous. The
proposed rule does not stipulate the
exact form of the waiver and
certification, it only requires that one
exists. Language in the Master Loan
Agreement that states the borrower
rights the borrower is waiving and
provides for the borrower to state that
they were advised by legal counsel
would comply with the waiver
provision in §617.7010(c).

One commenter stated that we should
require that the legal counsel advice be
given only by the borrower’s legal
counsel, not someone like a settlement
attorney. We agree that this is the proper
interpretation of the requirement and
clarify in the final rule that the borrower
must be ‘“‘represented” by legal
counsel—meaning that borrower
received legal advice from his/or her
own counsel.
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IV. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), the FCA hereby certifies that the
final rule will not have a significant
economic impact on a substantial
number of small entities. Each of the
banks in the System, considered
together with its affiliated associations,
has assets and annual income in excess
of the amounts that would qualify them
as small entities. Therefore, System
institutions are not “small entities” as
defined in the Regulatory Flexibility
Act.

List of Subjects in 12 CFR Part 617

Banks, banking, Criminal referrals,
Criminal transactions, Embezzlement,
Insider abuse, Investigations, Money
laundering, Theft.

m For the reasons stated in the preamble,
part 617, chapter VI, title 12 of the Code
of Federal Regulations is amended as
follows:

PART 617—BORROWER RIGHTS

m 1. The authority citation for part 617
continues to read as follows:

Authority: Secs. 4.13, 4.13A, 4.13B, 4.14,
4.14A, 4.14C, 4.14D, 4.14E, 4.36, 5.9, 5.17 of
the Farm Credit Act (12 U.S.C. 2199, 2200,
2201, 2202, 2202a, 2202c, 2202d, 2202e,
2219a, 2243, 2252).

Subpart A—General

m2.In§617.7010:

W a. Paragraph (a) is amended by
removing the reference, ‘“paragraph (b)”
and adding in its place, the reference
“paragraphs (b) and (c)”’;

m b. Paragraphs (b) and (c) are revised to
read as follows:

§617.7010 May borrower rights be
waived?
* * * * *

(b) A borrower may waive rights
relating to distressed loan restructuring,
credit reviews, and the right of first
refusal when a loan is guaranteed by the
Small Business Administration or in
connection with a loan sale as provided
in §617.7015. Waivers obtained
pursuant to this paragraph must be
voluntary and in writing. The document
evidencing the waiver must clearly
explain the rights the borrower is being
asked to waive.

(c) A borrower may waive all
borrower rights provided for in part 617
of these regulations in connection with
a loan syndication transaction with non-
System lenders that are otherwise not
required by section 4.14A(a)(6) of the
Act to provide borrower rights. For
purposes of this paragraph, a “loan

syndication” is a multi-lender
transaction in which each member of
the lending syndicate has a direct
contractual relationship with the
borrower, but does not include a
transaction created for the primary
purpose of avoiding borrower rights.
Waivers obtained pursuant to this
paragraph must be voluntary and in
writing. The document evidencing the
waiver must clearly disclose the rights
the borrower is waiving. Additionally,
the borrower’s written waiver must
contain a statement that the borrower
was represented by legal counsel in
connection with execution of the
waiver.

Dated: April 5, 2005.
Jeanette C. Brinkley,

Secretary, Farm Credit Administration Board.

[FR Doc. 05-7233 Filed 4-11-05; 8:45 am)]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2005-20235; Airspace
Docket No. 05-ASO-1]

Amendment of Class E Airspace;
Parsons, TN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E5
airspace at Parsons, TN. The Beech
River Regional Airport is being
constructed at Parsons, TN. As a result,
airspace must be established to contain
the Area Navigation (RNAV) Global
Positioning System (GPS) Runway
(RWY) 19 Standard Instrument
Approach Procedure (SIAP) to Beech
River Regional Airport. Controlled
airspace extending upward from 700
feet Above Ground Level (AGL) is
needed to contain the SIAP.

DATES: Effective Date: 0901 UTC, July 7,
2005.

FOR FURTHER INFORMATION CONTACT:
Mark D. Ward, Manager, Airspace and
Operations Branch, Eastern En Route
and Oceanic Service Area, Federal
Aviation Administration, P. O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5627.
SUPPLEMENTARY INFORMATION:

History

On February 25, 2005, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) by amending Class E5 airspace

at Parsons, TN, (70 FR 9257). This
action provides adequate Class E5
airspace for IFR operations at Parsons,
TN, Beech River Regional Airport.
Designations for Class E are published
in FAA Order 7400.9M, dated August
30, 2004, and effective September 16,
2004, which is incorporated by
reference in 14 CFR part 71.1. The class
E designations listed in this document
will be published subsequently in the
Order.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) amends Class E5 airspace at
Parsons, TN.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:
AuthOI‘ity: 49 U.S.C. 106(g); 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.
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§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward from 700 feet or More
Above the Surface of the Earth.

* * * * *

ASO TN E5 Parsons, TN [Revised]

Parsons, Scott Field Airport, TN

(Lat. 35°38’16” N., long. 88°07741” W.)
Beech River Regional Airport, TN

(Lat. 35°39°20” N., long. 88°11'45” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Scott Field Airport, and that
airspace within a 6.5-mile radius of Beech
River Regional Airport; excluding that
airspace within the Lexington, TN, Class E
airspace area.
* * * * *

Issued in College Park, Georgia, March 30,
2005

Mark D. Ward,

Acting Area Director, Air Traffic Division,
Southern Region.

[FR Doc. 05-7316 Filed 4-11-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF DEFENSE
Department of the Army

32 CFR Part 634
RIN 0702-AA43

Motor Vehicle Traffic Supervision

AGENCY: Department of the Army, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Army
is publishing our rule concerning motor
vehicle traffic supervision. The
regulation prescribes policies and
procedures on motor vehicle traffic
supervision on military installations in
the continental United States and
overseas areas, including registration of
privately owned vehicles; granting,
suspending, or revoking the privilege to
operate a privately owned vehicle on a
military installation; administration of
the vehicle registration program; driver
improvement programs; police traffic
supervision; and off-installation traffic
activities.

DATES: Effective Date: May 12, 2005.
ADDRESSES: Headquarters, Department
of the Army, Office of the Provost
Marshal General, ATTN: DAPM-MPD-
LE, 2800 Army Pentagon, Washington,
DC 20310-2800.

FOR FURTHER INFORMATION CONTACT:
Nathan Evans, (703) 693—-2126.

SUPPLEMENTARY INFORMATION:

A. Background

In the December 21, 2004, issue of the
Federal Register (69 FR 76526) the
Department of the Army issued a
proposed rule to publish 32 CFR part
634. This final rule prescribes
procedures and responsibilities for
motor vehicle traffic supervision. The
Department of the Army received a
response from one commentor. No
substantive changes were requested or
made. The Department of the Army has
added one section since the publication
of this part as a proposed rule. Section
634.25(c)(3) was modified to incorporate
Department of Defense guidance
concerning driving while using a cell
phone.

B. Regulatory Flexibility Act

The Department of the Army has
determined that the Regulatory
Flexibility Act does not apply because
the final rule does not have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601-612.

C. Unfunded Mandates Reform Act

The Department of the Army has
determined that the Unfunded
Mandates Reform Act does not apply
because the final rule does not include
a mandate that may result in estimated
costs to State, local or tribal
governments in the aggregate, or the
private sector, of $100 million or more.

D. National Environmental Policy Act

The Department of the Army has
determined that the National
Environmental Policy Act does not
apply because the final rule does not
have an adverse impact on the
environment.

E. Paperwork Reduction Act

The Department of the Army has
determined that the Paperwork
Reduction Act does not apply because
the final rule does not involve collection
of information from the public.

F. Executive Order 12630 (Government
Actions and Interference With
Constitutionally Protected Property
Rights)

The Department of the Army has
determined that Executive Order 12630
does not apply because the final rule
does not impair private property rights.

G. Executive Order 12866 (Regulatory
Planning and Review)

The Department of the Army has
determined that according to the criteria
defined in Executive Order 12866 this
final rule is not a significant regulatory
action. As such, the final rule is not
subject to Office of Management and
Budget review under section 6(a)(3) of
the Executive Order.

H. Executive Order 13045 (Protection of
Children From Environmental Health
Risk and Safety Risks)

The Department of the Army has
determined that according to the criteria
defined in Executive Order 13045 this
final rule does not apply.

I. Executive Order 13132 (Federalism)

The Department of the Army has
determined that according to the criteria
defined in Executive Order 13132 this
final rule does not apply because it will
not have a substantial effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

Jeffery B. Porter,

Chief, Law Enforcement Policy and Oversight
Section.

List of Subjects in 32 CFR Part 634

Crime, Investigations, Law, Law
enforcement, Law enforcement officers,
Military law, Penalties.

m For reasons stated in the preamble the
Department of the Army revises 32 CFR
part 634 to read as follows:

PART 634—MOTOR VEHICLE TRAFFIC
SUPERVISION

Subpart A—Introduction

Sec.

634.1 Purpose.

634.2 References.

634.3 Explanation of abbreviations and
terms.

634.4 Responsibilities.

634.5 Program objectives.

Subpart B—Driving Privileges

634.6 Requirements for driving privileges.

634.7 Stopping and inspecting personnel or
vehicles.

634.8 Implied consent.

634.9 Suspension or revocation of driving
or privately owned vehicle registration
privileges.

634.10 Remedial driver training programs.

634.11 Administrative due process for
suspensions and revocations.

634.12 Army administrative actions against
intoxicated drivers.

634.13 Alcohol and drug abuse programs.

634.14 Restoration of driving privileges
upon acquittal of intoxicated driving.
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634.15 Restricted driving privileges or
probation.

634.16 Reciprocal State-Military action.

634.17 Extensions of suspensions and
revocations.

634.18 Reinstatement of driving privileges.

Subpart C—Motor Vehicle Registration

634.19 Registration policy.

634.20 Privately owned vehicle operation
requirements.

634.21 Department of Defense Form 2220.

634.22 Termination or denial of
registration.

634.23 Specified consent to impoundment.

Subpart D—Traffic Supervision

634.24
634.25
634.26
634.27

Traffic planning and codes.

Installation traffic codes.

Traffic law enforcement principles.

Speed-measuring devices.

634.28 Traffic accident investigation.

634.29 Traffic accident investigation
reports.

634.30 Use of traffic accident investigation
report data.

634.31 Parking.

634.32 Traffic violation reports.

634.33 Training of law enforcement
personnel.

634.34 Blood alcohol concentration
standards.

634.35 Chemical testing policies and
procedures.

634.36 Detection, apprehension, and testing
of intoxicated drivers.

634.37 Voluntary breath and bodily fluid
testing based on implied consent.

634.38 Involuntary extraction of bodily
fluids in traffic cases.

634.39 Testing at the request of the
apprehended person.

634.40 General off installation traffic
activities.

634.41 Compliance with State laws.

634.42 Civil-military cooperative programs.

Subpart E—Driving Records and the Traffic
Point System

634.43
634.44
634.45
634.46
634.47

Driving records.

The traffic point system.
Point system application.
Point system procedures.
Disposition of driving records.

Subpart F—Impounding Privately Owned
Vehicles

634.48
634.49
634.50

General.

Standards for impoundment.

Towing and storage.

634.51 Procedures for impoundment.

634.52 Search incident to impoundment
based on criminal activity.

634.53 Disposition of vehicles after
impoundment.

Subpart G—List of State Driver’s License

Agencies

634.54 List of State Driver’s License
Agencies.

Authority: 10 U.S.C. 30112(g); 5 U.S.C.
2951; Pub. L. 89-564; 89-670; 91-605; and
93-87.

Subpart A—Introduction

§634.1 Purpose.

(a) This subpart establishes policy,
responsibilities, and procedures for
motor vehicle traffic supervision on
military installations in the continental
United States (CONUS) and overseas
areas. This includes but is not limited
to the following:

(1) Granting, suspending, or revoking
the privilege to operate a privately
owned vehicle (POV).

(2) Registration of POVs.

(3) Administration of vehicle
registration and driver performance
records.

(4) Driver improvement programs.

(5) Police traffic supervision.

(6) Off-installation traffic activities.

(b) Commanders in overseas areas are
authorized to modify these policies and
procedures in the following instances:

(1) When dictated by host nation
relationships, treaties, and agreements.

(2) When traffic operations under
military supervision necessitate
measures to safeguard and protect the
morale, discipline, and good order in
the Services.

§634.2 References.

Required and related publications
along with prescribed and referenced
forms are listed in Appendix A, AR
190-5.

§634.3 Explanation of abbreviations and
terms.

Abbreviations and special terms used
in this subpart are explained in the
Glossary of AR 190-5. It is available on
the internet at: www.usapa.army.mil.

§634.4 Responsibilities.

(a) Departmental. The Provost
Marshal General, Headquarters,
Department of the Army (HQDA);
Director, Naval Criminal Investigative
Service, U.S. Navy (USN); Headquarters,
Air Force Security Forces Center;
Headquarters, U.S. Marine Corps
(USMC); Staff Director, Command
Security Office, Headquarters, Defense
Logistics Agency (DLA), and Chief,
National Guard Bureau will—

(1) Exercise staff supervision over
programs for motor vehicle traffic
supervision.

(2) Develop standard policies and
procedures that include establishing an
automated records program on traffic
supervision.

(3) Maintain liaison with interested
staff agencies and other military
departments on traffic supervision.

(4) Maintain liaison with
departmental safety personnel on traffic
safety and accident reporting systems.

(5) Coordinate with national, regional,
and state traffic officials and agencies,
and actively participate in conferences
and workshops sponsored by the
Government or private groups at the
national level.

(6) Help organize and monitor police
traffic supervision training.

(7) Maintain liaison with the
Department of Transportation (DOT)
and other Federal departments and
agencies on the National Highway
Safety Program Standards (NHSPS) and
programs that apply to U.S. military
traffic supervision.

(8) Participate in the national effort to
reduce intoxicated driving.

(b) All major commanders. Major
commanders of the Army, Navy, Air
Force, Marine Corps, and DLA will—

(1) Manage traffic supervision in their
commands.

(2) Cooperate with the support
programs of state and regional highway
traffic safety organizations.

(3) Coordinate regional traffic
supervision activities with other major
military commanders in assigned
geographic areas of responsibility.

(4) Monitor agreements between
installations and host state authorities
for reciprocal reporting of suspension
and revocation of driving privileges.

(5) Participate in state and host nation
efforts to reduce intoxicated driving.

(6) Establish awards and recognition
programs to recognize successful
installation efforts to eliminate
intoxicated driving. Ensure that criteria
for these awards are positive in nature
and include more than just
apprehensions for intoxicated driving.

(7) Modify policies and procedures
when required by host nation treaties or
agreements.

(c) Major Army commanders. Major
Army commanders will ensure
subordinate installations implement all
provisions of this part.

(d) Commanding General, U.S. Army
Training and Doctrine Command (CG,
TRADOC). The CG, TRADOC will
ensure that technical training for
functional users is incorporated into
service school instructional programs.

(e) Installation or activity commander,
Director of Military Support and State
Adjutant General. The installation or
activity commander (for the Navy, the
term installation shall refer to either the
regional commander or installation
commanding officer, whoever has
ownership of the traffic program) will—

(1) Establish an effective traffic
supervision program.

(2) Cooperate with civilian police
agencies and other local, state, or federal
government agencies concerned with
traffic supervision.
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(3) Ensure that traffic supervision is
properly integrated in the overall
installation traffic safety program.

(4) Actively participate in Alcohol
Safety Action Projects (ASAP) in
neighboring communities.

(5) Ensure that active duty Army law
enforcement personnel follow the
provisions of AR 19045 in reporting all
criminal violations and utilize the
Centralized Police Operations Suite
(COPS) to support reporting
requirements and procedures. Air Force
personnel engaged in law enforcement
and adjudication activities will follow
the provisions of AFI 31-203 in
reporting all criminal and traffic
violations, and utilized the Security
Forces Management Information
Systems (SFMIS) to support reporting
requirements and procedures.

(6) Implement the terms of this part in
accordance with the provisions of the
Federal Service Labor-Management
Relations Statute, 5 U.S.C. Chapter 71.

(7) Revoke driving privileges in
accordance with this part.

(f) Installation law enforcement
officer. The installation law
enforcement officer will—

(1) Exercise overall staff responsibility
for directing, regulating, and controlling
traffic, and enforcing laws and
regulations pertaining to traffic control.

(2) Assist traffic engineering functions
at installations by participating in traffic
control studies designed to obtain
information on traffic problems and
usage patterns.

(g) Safety officer. Safety officers will
participate in and develop traffic
accident prevention initiatives in
support of the installation traffic safety
program.

(h) Facility engineer (public works
officer at Navy installations). The
facility engineer, engineer officer or
civil engineer at Air Force installations,
in close coordination with the law
enforcement officer, will—

(1) Perform that phase of engineering
concerned with the planning, design,
construction, and maintenance of
streets, highways, and abutting lands.

(2) Select, determine appropriate
design, procure, construct, install, and
maintain permanent traffic and parking
control devices in coordination with the
law enforcement officer and installation
safety officer.

(3) Ensure that traffic signs, signals,
and pavement markings conform to the
standards in the current Manual on
Uniform Traffic Control Devices for
Streets and Highways.

(4) Ensure that planning, design,
construction, and maintenance of streets
and highways conform to the NHSPS as
implemented by the Army.

(i) Traffic engineer. The traffic
engineer, in close coordination with the
law enforcement officer, will:

(1) Conduct formal traffic engineering
studies.

(2) Apply traffic engineering
measures, including traffic control
devices, to reduce the number and
severity of traffic accidents. (If there is
no installation traffic engineer,
installation commanders may request
these services through channels from
the Commander, Military Surface
Deployment and Distribution
Command, 200 Stovall Street,
Alexandria, VA 22332).

(j) Army Alcohol and Drug Control
Officer (ADCO). The ADCO will provide
treatment and education services to
personnel with alcohol or drug abuse
problems.

(k) Navy Substance Abuse
Rehabilitation Program (SARP)
Directors. These directors will—

(1) Supervise the alcohol/drug
rehabilitation services to personnel with
alcohol or drug abuse problems.

(2) Provide remediaﬁmotivational
education for all persons identified as
alcohol or drug abusers who are
evaluated as not dependent on alcohol
or drugs and who have been referred to
level one rehabilitation by their
commands.

(1) Marine Corps Substance Abuse
Program Officer. This officer will
provide alcohol/drug education,
treatment, and rehabilitation services to
personnel with alcohol/drug abuse
problems.

(m) DLA Employee Assistance
Program Officer. This officer will
provide alcohol/drug counseling and
referral services to identified personnel
with alcohol/drug abuse problems in
accordance with procedures prescribed
by the Labor Relations Officer, Office of
Human Resource, HQ DLA.

(n) Alcohol/Drug Abuse Prevention
Treatment (ADAPT) program. Air Force
Commanders will refer personnel
identified with alcohol/drug abuse
problems to this program in accordance
with established procedures.

§634.5 Program objectives.

(a) The objectives of motor vehicle
traffic supervision are to assure—

(1) Safe and efficient movement of
personnel and vehicles.

(2) Reduction of traffic deaths,
injuries, and property damage from
traffic accidents. Most traffic accidents
can be prevented. Investigation of motor
vehicle accidents should examine all
factors, operator status, vehicle
condition, and supervisory control
measures involved.

(3) Integration of installation safety,
engineering, legal, medical, and law

enforcement resources into the
installation traffic planning process.
(4) Removal of intoxicated drivers
from installation roadways.
(b) [Reserved]

Subpart B—Driving Privileges

§634.6 Requirements for driving
privileges.

(a) Driving a Government vehicle or
POV on military installations is a
privilege granted by the installation
commander. Persons who accept the
privilege must—

(1) Be lawfully licensed to operate
motor vehicles in appropriate
classifications and not be under
suspension or revocation in any state or
host country.

(2) Comply with laws and regulations
governing motor vehicle operations on
any U. S. military installation.

(3) Comply with installation
registration requirements in Subpart C
of this part. Vehicle registration is
required on all Army installations
through use of the Vehicle Registration
System (VRS). Vehicle registration is
required on all Air Force and DLA
installations and as directed by the
Chief, National Guard Bureau.

(4) Possess, while operating a motor
vehicle and produce on request by law
enforcement personnel, the following:

(i) Proof of vehicle ownership or state
registration if required by the issuing
state or host nation.

(ii) A valid state, host nation, overseas
command, or international driver’s
license and/or OF 346 (U.S. Government
Motor Vehicle Operator’s Identification
Card), as applicable to the class vehicle
to be operated, supported by a DD Form
2A (U.S. Armed Forces Identification
Card), Common Access Card (CAC) or
other appropriate identification for non-
Department of Defense (DOD) civilians.

(iii) A valid record of motor vehicle
safety inspection, as required by the
state or host nation and valid proof of
insurance if required by the state or
locality.

(iv) Any regulatory permits, or other
pertinent documents relative to
shipping and transportation of special
cargo.

(v) When appropriate, documents that
establish identification and status of
cargo or occupants.

(vi) Proof of valid insurance. Proof of
insurance consists of an insurance card,
or other documents issued by the
insurance company, that has a policy
effective date and an expiration date.

(b) Operators of Government motor
vehicles must have proof of
authorization to operate the vehicle.
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§634.7 Stopping and inspecting personnel
or vehicles.

(a) Government vehicles may be
stopped by law enforcement personnel
on military installations based on the
installation commander’s policy.

(1) In overseas areas, Government
vehicles may be stopped on or off
installations as determined by host
nation agreement and command policy.

(2) Stops and inspections of vehicles
at installation gates or entry points and
in restricted areas will be conducted
according to command policy.

(b) Stops and inspections of POVs
within the military installation, other
than at restricted areas or at an
installation gate, are authorized only
when there is a reasonable suspicion of
criminal activity, or of a violation of a
traffic regulation or of the installation
commander’s policy. Marine Corps
users will be guided by publication of
Marine Corps order and Military Rules
of Evidence 311-316 and local
command regulations. DLA users, see
DLAR 5700.7.

(c) At the time of stop, the driver and
occupants may be required to display all
pertinent documents, including but not
limited to:

(1) DD Form 2A.

(2) Documents that establish the
identity and status of civilians; for
example, Common Access Card (CAC),
DD Form 1173 (Uniformed Services
Identification and Privilege Card), DA
Form 1602 (Civilian Identification), AF
Form 354 (Civilian Identification Card),
DD Form 2 (Armed Forces of the United
States Identification Card), post pass,
national identity card, or other
identification.

(3) Proper POV registration
documents.

(4) Host nation vehicle registration
documents, if applicable.

(5) Authorization to operate a
Government vehicle, if applicable.

(6) Drivers license or OF 346 valid for
the particular vehicle and area of
operation.

(7) Proof of insurance.

§634.8 Implied consent.

(a) Implied consent to blood, breath,
or urine tests. Persons who drive on the
installation shall be deemed to have
given their consent to evidential tests
for alcohol or other drug content of their
blood, breath, or urine when lawfully
stopped, apprehended, or cited for any
offense allegedly committed while
driving or in physical control of a motor
vehicle on military installations to
determine the influence of intoxicants.

(b) Implied consent to impoundment.
Any person granted the privilege to
operate or register a motor vehicle on a

military installation shall be deemed to
have given his or her consent for the
removal and temporary impoundment
of the POV when it is parked illegally,
or for unreasonable periods, as
determined by the installation
commander or applicable authority,
interfering with military operations,
creating a safety hazard, disabled by
accident, left unattended in a restricted
or controlled area, or abandoned. Such
persons further agree to reimburse the
United States for the cost of towing and
storage should their motor vehicle be
removed or impounded. Existence of
these conditions will be determined by
the installation commander or designee.

(c) Any person who operates,
registers, or who is in control of a motor
vehicle on a military installation
involved in a motor vehicle or criminal
infraction shall be informed that notice
of the violation of law or regulation will
be forwarded to the Department of
Motor Vehicles (DMV) of the host state
and/or home of record for the
individual, and to the National Register,
when applicable.

§634.9 Suspension or revocation of
driving or privately owned vehicle
registration privileges.

The installation commander or
designee may for cause, or any lawful
reason, administratively suspend or
revoke driving privileges on the
installation. The suspension or
revocation of installation driving
privileges or POV registrations, for
lawful reasons unrelated to traffic
violations or safe vehicle operation, is
not limited or restricted by this part.

(a) Suspension. (1) Driving privileges
are usually suspended when other
measures fail to improve a driver’s
performance. Measures should include
counseling, remedial driving training,
and rehabilitation programs if violator is
entitled to the programs. Driving
privileges may also be suspended for up
to 6 months if a driver continually
violates installation parking regulations.
The commander will determine
standards for suspension based on
frequency of parking violations and
publish those standards. Aboard Navy
installations, any vehicle parked in a
fire lane will be towed at the owner’s
expense. Any vehicle parked without
authorization in an area restricted due
to force protection measures may
subject the driver to immediate
suspension by the installation
commanding officer. Vehicle will be
towed at the owner/operator’s expense.

(2) The installation commander has
discretionary power to withdraw the
authorization of active duty military
personnel, DOD civilian employees, and

nonappropriated funds (NAF)
employees, contractors and
subcontractors to operate Government
vehicles.

(3) Immediate suspension of
installation or overseas command POV
driving privileges pending resolution of
an intoxicated driving incident is
authorized for active duty military
personnel, family members, retired
members of the military services, DOD
civilian personnel, and others with
installation or overseas command
driving privileges, regardless of the
geographic location of the intoxicated
driving incident. Suspension is
authorized for non-DOD affiliated
civilians only with respect to incidents
occurring on the installation or in areas
subject to military traffic supervision.
After a review of available information
as specified in § 634.11, installation
driving privileges will be immediately
suspended pending resolution of the
intoxicated driving accident in the
following circumstances:

(i) Refusal to take or complete a
lawfully requested chemical test to
determine contents of blood for alcohol
or other drugs.

(ii) Operating a motor vehicle with a
blood alcohol content (BAC) of .08
percent by volume (.08 grams per 100
milliliters) or higher or in violation of
the law of the jurisdiction that is being
assimilated on the military installation.

(iii) Operating a motor vehicle with a
BAC of 0.05 percent by volume but less
than 0.08 percent blood alcohol by
volume in violation of the law of the
jurisdiction in which the vehicle is
being operated if the jurisdiction
imposes a suspension solely on the
basis of the BAC level (as measured in
grams per 100 milliliters).

(iv) On an arrest report or other
official documentation of the
circumstances of an apprehension for
intoxicated driving.

(b) Revocation. (1) The revocation of
installation or overseas command POV
driving privileges is a severe
administrative measure to be exercised
for serious moving violations or when
other available corrective actions fail to
produce the desired driver
improvement. Revocation of the driving
privilege will be for a specified period,
but never less than 6 months, applies at
all military installations, and remains in
effect upon reassignment.

(2) Driving privileges are subject to
revocation when an individual fails to
comply with any of the conditions
requisite to the granting privilege (see
§634.6). Revocation of installation
driving and registration privileges is
authorized for military personnel,
family members, civilian employees of
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DOD, contractors, and other individuals
with installation driving privileges. For
civilian guests, revocation is authorized
only with respect to incidents occurring
on the installation or in the areas subject
to military traffic supervision.

(3) Driving privileges will be revoked
for a mandatory period of not less than
1 year in the following circumstances:

(i) The installation commander or
designee has determined that the person
lawfully apprehended for driving under
the influence refused to submit to or
complete a test to measure the alcohol
content in the blood, or detect the
presence of any other drug, as required
by the law of the jurisdiction, or
installation traffic code, or by Service
directive.

(ii) A conviction, nonjudicial
punishment, or a military or civilian
administrative action resulting in the
suspension or revocation of driver’s
license for intoxicated driving.
Appropriate official documentation of
such conviction is required as the basis
for revocation.

(4) When temporary suspensions
under paragraph (a)(3) of this section are
followed by revocations, the period of
revocation is computed beginning from
the date the original suspension was
imposed, exclusive of any period during
which full driving privileges may have
been restored pending resolution of
charges. (Example: privileges were
initially suspended on January 1, 2000
for a charge of intoxicated driving with
a BAC of 0.14 percent. A hearing was
held, extreme family hardship was
substantiated, and privileges were
restored on February 1 pending
resolution of the charge. On March 1,
2000, the driver was convicted for
intoxicated driving. The mandatory 1-
year revocation period will consist of
January 2000 plus March 2000 through
January 2001, for a total of 12 months
with no installation driving privileges).

(c) Army provost marshals will use
the automated VRS to develop and
maintain records showing that an
individual’s driving privileges have
been revoked.

§634.10 Remedial driver training
programs.

(a) Navy activities will comply with
OPNAVINST 5100.12 Series, and
Marine Corps activities with current
edition of MCO 5100.19C for
establishment of remedial training
programs.

(b) Installation commanders may
establish a remedial driver-training
program to instruct and educate
personnel requiring additional training.
Personnel may be referred to a remedial
program on the basis of their individual

driving history or incidents requiring
additional training. The curriculum
should provide instruction to improve
driving performance and compliance
with traffic laws.

(c) Installation commanders may
schedule periodic courses, or if not
practical, arrange for participation in
courses conducted by local civil
authorities.

(d) Civilian personnel employed on
the installation, contractor employees,
and family members of military
personnel may attend remedial courses
on the installation, or similar courses off
the installation which incur no expense
to the government.

§634.11 Administrative due process for
suspensions and revocations.

(a) Individual Services will
promulgate separate regulations
establishing administrative due process
procedures for suspension or revocation
of driving privileges. The procedures in
paragraphs (b) and (c) of this section
apply to actions taken by Army
commanders with respect to Army
military personnel and family members
and to civilian personnel operating
motor vehicles on Army installations.
For Marine Corps users, the provisions
of this section apply. For Air Force
users, a preliminary suspension for
intoxicated driving remains in effect
until the installation commander makes
a final decision. Requested hearings
must take place within a reasonable
period, which is determined by the
installation commander.

(b) For offenses other than intoxicated
driving, suspension or revocation of the
installation driving privilege will not
become effective until the installation
commander or designee notifies the
affected person and offers that person an
administrative hearing. Suspension or
revocation will take place 14 calendar
days after written notice is received
unless the affected person makes an
application for a hearing within this
period. Such application will stay the
pending suspension or revocation for a
period of 14 calendar days.

(1) If, due to action by the
government, a hearing is not held
within 14 calendar days, the suspension
will not take place until such time as
the person is granted a hearing and is
notified of the action of the installation
commander or designee. However, if the
affected person requests that the hearing
be continued to a date beyond the 14-
day period, the suspension or
revocation will become effective
immediately on receipt of notice that
the request for continuance has been
granted, and remain in force pending a
hearing at a scheduled hearing date.

(2) If it is determined as a result of a
hearing to suspend or revoke the
affected person’s driving privilege, the
suspension or revocation will become
effective when the person receives the
written notification of such action. In
the event that written notification
cannot be verified, either through a
return receipt for mail or delivery
through command channels, the hearing
authority will determine the effective
date on a case-by-case basis.

(3) If the revocation or suspension is
imposed after such hearing, the person
whose driving privilege has been
suspended or revoked will have the
right to appeal or request
reconsideration. Such requests must be
forwarded through command channels
to the installation commander within 14
calendar days from the date the
individual is notified of the suspension
or revocation resulting from the
administrative hearing. The suspension
or revocation will remain in effect
pending a final ruling on the request.
Requests for restricted privileges will be
considered per § 634.15.

(4) If driving privileges are
temporarily restored (i.e. for family
hardship) pending resolution of charges,
the period of revocation (after final
authority determination) will still total
the mandatory 12 months. The final
date of the revocation will be adjusted
to account for the period when the
violator’s privileges were temporarily
restored, as this period does not count
towards the revocation time.

(c) For drunk driving or driving under
the influence offenses, reliable evidence
readily available will be presented
promptly to an individual designated by
the installation commander for review
and authorization for immediate
suspension of installation driving
privileges.

(1) The reviewer should be any officer
to include GS—11 and above, designated
in writing by the installation or garrison
commander whose primary duties are
not in the field of law enforcement.

(2) Reliable evidence includes witness
statements, military or civilian police
report of apprehension, chemical test
results if completed, refusal to consent
to complete chemical testing,
videotapes, statements by the
apprehended individual, field sobriety
or preliminary breath tests results, and
other pertinent evidence. Immediate
suspension should not be based solely
on published lists of arrested persons,
statements by parties not witnessing the
apprehension, or telephone
conversations or other information not
supported by documented and reliable
evidence.
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(3) Reviews normally will be
accomplished within the first normal
duty day following final assembly of
evidence.

(4) Installation commanders may
authorize the installation law
enforcement officer to conduct reviews
and authorize suspensions in cases
where the designated reviewer is not
reasonably available and, in the
judgment of the installation law
enforcement officer, such immediate
action is warranted. Air Force Security
Forces personnel act in an advisory
capacity to installation commanders.
Review by the designated officer will
follow as soon as practical in such
cases. When a suspension notice is
based on the law enforcement officer’s
review, there is no requirement for
confirmation notice following
subsequent review by the designated
officer.

(5) For active duty military personnel,
final written notice of suspension for
intoxicated driving will be provided to
the individual’s chain of command for
immediate presentation to the
individual. Air Force Security Forces
provide a copy of the temporary
suspension to the individual at the time
of the incident or may provide a copy
of the final determination at the time of
the incident, as pre-determined by the
final action authority.

(6) For civilian personnel, written
notice of suspension for intoxicated
driving will normally be provided
without delay via certified mail. Air
Force Security Forces personnel provide
a copy of the temporary suspension to
the individual at the time of the
incident or may provide a copy of the
final determination at the time of the
incident, as pre-determined by the final
action authority. If the person is
employed on the installation, such
notice will be forwarded through the
military or civilian supervisor. When
the notice of suspension is forwarded
through the supervisor, the person
whose privileges are suspended will be
required to provide written
acknowledgment of receipt of the
suspension notice.

(7) Notices of suspension for
intoxicated driving will include the
following:

(i) The fact that the suspension can be
made a revocation under § 634.9(b).

(ii) The right to request, in writing, a
hearing before the installation
commander or designee to determine if
post driving privileges will be restored
pending resolution of the charge; and
that such request must be made within
14 calendar days of the final notice of
suspension.

(iii) The right of military personnel to
be represented by counsel at his or her
own expense and to present evidence
and witnesses at his or her own
expense. Installation commanders will
determine the availability of any local
active duty representatives requested.

(iv) The right of Department of
Defense civilian employees to have a
personal representative present at the
administrative hearing in accordance
with applicable laws and regulations.

(v) Written acknowledgment of
receipt to be signed by the individual
whose privileges are to be suspended or
revoked.

(8) If a hearing is requested, it must
take place within 14 calendar days of
receipt of the request. The suspension
for intoxicated driving will remain in
effect until a decision has been made by
the installation commander or designee,
but will not exceed 14 calendar days
after the hearing while awaiting the
decision. If no decision has been made
by that time, full driving privileges will
be restored until such time as the
accused is notified of a decision to
continue the suspension.

(9) Hearing on suspension actions
under § 634.9(a) for drunk or impaired
driving pending resolution of charges
will cover only the following pertinent
issues of whether—

(i) The law enforcement official had
reasonable grounds to believe the
person was driving or in actual physical
control of a motor vehicle under the
influence of alcohol or other drugs.

(ii) The person was lawfully cited or
apprehended for a driving under the
influence offense.

(iii) The person was lawfully
requested to submit his or her blood,
breath, or urine in order to determine
the content of alcohol or other drugs,
and was informed of the implied
consent policy (consequences of refusal
to take or complete the test).

(iv) The person refused to submit to
the test for alcohol or other drug content
of blood, breath, or urine; failed to
complete the test; submitted to the test
and the result was .08 or higher blood
alcohol content, or between .05 and .08
in violation of the law of the jurisdiction
in which the vehicle is being operated
if the jurisdiction imposes a suspension
solely on the basis of the BAC level; or
showed results indicating the presence
of other drugs for an on-post
apprehension or in violation of State
laws for an off-post apprehension.

(v) The testing methods were valid
and reliable and the results accurately
evaluated.

(10) For revocation actions under
§634.9(b) (3) for intoxicated driving, the
revocation is mandatory on conviction

or other findings that confirm the
charge. (Pleas of nolo contendere are
considered equivalent to guilty pleas).

(i) Revocations are effective as of the
date of conviction or other findings that
confirm the charges. Test refusal
revocations will be in addition to any
other revocation incurred during a
hearing. Hearing authority will
determine if revocations for multiple
offenses will run consecutively or
concurrently taking into consideration if
offenses occurred on same occasion or
different times, dates. The exception is
that test refusal will be one year
automatic revocation in addition to any
other suspension.

(ii) The notice that revocation is
automatic may be placed in the
suspension letter. If it does not appear
in the suspension letter, a separate letter
must be sent and revocation is not
effective until receipt of the written
notice.

(iii) Revocations cancel any full or
restricted driving privileges that may
have been restored during suspension
and the resolution of the charges.
Requests for restoration of full driving
privileges are not authorized.

(11) The Army Vehicle Registration
System will be utilized to maintain
infractions by individuals on Army
installations.

§634.12 Army administrative actions
against intoxicated drivers.

Army commanders will take
appropriate action against intoxicated
drivers. These actions may include the
following:

(a) A written reprimand,
administrative in nature, will be issued
to active duty Soldiers in the cases
described in this paragraph (a). Any
general officer, and any officer frocked
to the grade of brigadier general, may
issue this reprimand. Filing of the
reprimand will be in accordance with
the provisions of AR 600-37.

(1) Conviction by courts-martial or
civilian court or imposition of
nonjudicial punishment for an offense
of drunk or impaired driving either on
or off the installation.

(2) Refusal to take or failure to
complete a lawfully requested test to
measure alcohol or drug content of the
blood, breath, or urine, either on or off
the installation, when there is
reasonable belief of driving under the
influence of alcohol or drugs.

(3) Driving or being in physical
control of a motor vehicle on post when
the blood alcohol content is 0.08
percent or higher, irrespective of other
charges, or off post when the blood
alcohol content is in violation of the law
of the State involved.



Federal Register/Vol. 70, No. 69/Tuesday, April 12, 2005/Rules and Regulations

18975

(4) Driving, or being in physical
control of a motor vehicle, either on or
off the installation, when lawfully
conducted chemical tests reflect the
presence of illegal drugs.

(b) Review by the commander of the
service records of active duty soldiers
apprehended for offenses described in
paragraph (a) of this section to
determine if the following action(s)
should be taken—

(1) Administrative reduction per AR
600-8-19, or

(2) Bar to reenlistment per AR 601—
280, or

(3) Administrative separation per AR
635-200.

§634.13 Alcohol and drug abuse
programs.

(a) Commanders will refer military
personnel suspected of drug or alcohol
abuse for evaluation in the following
circumstances:

(1) Behavior indicative of alcohol or
drug abuse.

(2) Continued inability to drive a
motor vehicle safely because of alcohol
or drug abuse.

(b) The commander will ensure
military personnel are referred to the
installation alcohol and drug abuse
program or other comparable facilities
when they are convicted of, or receive
an official administrative action for, any
offense involving driving under the
influence. A first offender may be
referred to treatment if evidence of
substance abuse exists in addition to the
offense of intoxicated driving. The
provisions of this paragraph do not limit
the commander’s prerogatives
concerning other actions that may be
taken against an offender under separate
Service/Agency polices (Army, see AR
600-85. Marine Corps, see MCO
P1700.24B).

(c) Active duty Army personnel
apprehended for drunk driving, on or
off the installation, will be referred to
the local Army Substance Abuse
Program (ASAP) for evaluation within
14 calendar days to determine if the
person is dependent on alcohol or other
drugs which will result in enrollment in
treatment in accordance with AR 600-
85. A copy of all reports on military
personnel and DOD civilian employees
apprehended for intoxicated driving
will be forwarded to the installation
alcohol and drug abuse facility.

(d) Active duty Navy personnel
apprehended for drunk driving on or off
the installation will be screened by the
respective SARP facility within 14
calendar days to determine if the
individual is dependent on alcohol or
other drugs. Active duty Marines
apprehended for intoxicated driving, on

or off the installation, will be referred to
interview by a Level II substance abuse
counselor within 14 calendar days for
evaluation and determination of the
appropriate level of treatment required.
Subsequent to this evaluation, the
Marine will be assigned to the
appropriate treatment programs as
prescribed by MCO P1700.24B.

(e) The Services/Agencies may
develop preventive treatment and
rehabilitative programs for civilian
employees with alcohol-related
problems.

(f) Army supervisors of civilian
employees apprehended for intoxicated
driving will advise employees of ASAP
services available. Civilian employees
apprehended for intoxicated driving
while on duty will be referred to the
ASAP or comparable facility for
evaluation in accordance with AR 600—
85. Army commanders will ensure that
sponsors encourage family members
apprehended for drunk driving seek
ASAP evaluation and assistance.

(g) Navy and DLA civilian personnel
charged with intoxicated driving will be
referred to the Civilian Employee
Assistance Program in accordance with
5 CFR Part 792. Such referral does not
exempt the employee from appropriate
administrative or disciplinary actions
under civilian personnel regulations.

(h) Marine Corps civilian employees
charged with intoxicated driving, on or
off the installation, will be referred to
the Employee Assistance Program as
prescribed by MCO P1700.24B. Marine
family members charged with
intoxicated driving, on or off the
installation, will be provided assistance
as addressed in MCO P1700.24B. Such
referral and assistance does not exempt
the individual from appropriate
administrative or disciplinary action
under current civilian personnel
regulations or State laws.

(i) For the Army, DLA, and the Marine
Corps, installation driving privileges of
any person who refuses to submit to, or
fails to complete, chemical testing for
blood-alcohol content when
apprehended for intoxicated driving, or
convicted of intoxicated driving, will
not be reinstated unless the person
successfully completes either an alcohol
education or treatment program
sponsored by the installation, state,
county, or municipality, or other
program evaluated as acceptable by the
installation commander.

(j) Active duty Air Force personnel
apprehended for drunk driving, on or
off the installation, will be referred by
their respective chain of command to
the Air Force Substance Abuse office for
evaluation in accordance with AFI 44—
121/Alcohol Drug Abuse & Treatment

Program, and local policies within
seven days.

(k) Local installation commanders
will determine if active duty Air Force
personnel involved in any alcohol
incident will immediately be subjected
to a urinalysis for drug content. If
consent is not given for the test, a
command-directed test will be
administered in accordance with local
policies.

§634.14 Restoration of driving privileges
upon acquittal of intoxicated driving.

The suspension of driving privileges
for military and civilian personnel shall
be restored if a final disposition
indicates a finding of not guilty, charges
are dismissed or reduced to an offense
not amounting to intoxicated driving, or
where an equivalent determination is
made in a nonjudicial proceeding. The
following are exceptions to the rule in
which suspensions will continue to be
enforced.

(a) The preliminary suspension was
based on refusal to take a BAC test.

(b) The preliminary suspension
resulted from a valid BAC test, (unless
disposition of the charges was based on
invalidity of the BAC test). In the case
of a valid BAC test, the suspension will
continue, pending completion of a
hearing as specified in §634.11. In such
instances, the individual will be
notified in writing that the suspension
will continue and of the opportunity to
request a hearing within 14 calendar
days.

(1) At the hearing, the arrest report,
the commander’s report of official
disposition, information presented by
the individual, and such other
information as the hearing officer may
deem appropriate will be considered.

(2) If the hearing officer determines by
a preponderance of evidence that the
individual was engaged in intoxicated
driving, the revocation will be for 1 year
from the date of the original preliminary
suspension.

(c) The person was driving or in
physical control of a motor vehicle
while under a preliminary suspension
or revocation.

(d) An administrative determination
has been made by the state or host
nation licensing authority to suspend or
revoke driving privileges.

(e) The individual has failed to
complete a formally directed substance
abuse or driver’s training program.

§634.15 Restricted driving privileges or
probation.

(a) For the Navy, Air Force, Marine
Corps, and DLA, the installation
commander, or his or her designee may
modify a suspension or revocation of
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driving privileges in certain cases per
paragraph (d) of this section.

(b) Army requests for restricted
driving privileges subsequent to
suspension or revocation of installation
driving privileges will be referred to the
installation commander or designee,
except for intoxicated driving cases,
which must be referred to the General
Court Martial Convening Authority.
Withdrawal of restricted driving
privileges is within the installation
commander’s discretion.

(c) Probation or restricted driving
privileges will not be granted to any
person whose driver license or right to
operate motor vehicles is under
suspension or revocation by a state,
Federal, or host nation licensing
authority. Prior to application for
probation or restricted driving
privileges, a state, Federal, or host
nation driver’s license or right to
operate motor vehicles must be
reinstated. The burden of proof for
reinstatement of driving privileges lies
with the person applying for probation
or restricted driving privileges.
Revocations for test refusals shall
remain.

(d) The installation commander or
designee may grant restricted driving
privileges or probation on a case-by-case
basis provided the person’s state or host
nation driver’s license or right to
operate motor vehicles remains valid to
accommodate any of the following
reasons:

(1) Mission requirements.

(2) Unusual personal or family
hardships.

(3) Delays exceeding 90 days, not
attributed to the person concerned, in
the formal disposition of an
apprehension or charges that are the
basis for any type of suspension or
revocation.

(4) When there is no reasonably
available alternate means of
transportation to officially assigned
duties. In this instance, a limited
exception can be granted for the sole
purpose of driving directly to and from
the place of duty.

(e) The terms and limitations on a
restricted driving privilege (for example,
authorization to drive to and from place
of employment or duty, or selected
installation facilities such as hospital,
commissary, and or other facilities) will
be specified in writing and provided to
the individual concerned. Persons
found in violation of the restricted
privilege are subject to revocation action
as prescribed in § 634.9.

(f) The conditions and terms of
probation will be specified in writing
and provided to the individual
concerned. The original suspension or

revocation term in its entirety may be
activated to commence from the date of
the violation of probation. In addition,
separate action may be initiated based
on the commission of any traffic,
criminal, or military offense that
constitutes a probation violation.

(g) DOD employees and contractors,
who can demonstrate that suspension or
revocation of installation driving
privileges would constructively remove
them from employment, may be given a
limiting suspension/revocation that
restricts driving on the installation or
activity (or in the overseas command) to
the most direct route to and from their
respective work sites (5 U.S.C. 2302(b)
(10)). This is not to be construed as
limiting the commander from
suspension or revocation of on-duty
driving privileges or seizure of OF 346,
even if this action would constructively
remove a person from employment in
those instances in which the person’s
duty requires driving from place to
place on the installation.

§634.16 Reciprocal State-Military action.

(a) Commanders will recognize the
interests of the states in matters of POV
administration and driver licensing.
Statutory authority may exist within
some states or host nations for
reciprocal suspension and revocation of
driving privileges. See Subpart D of this
part for additional information on
exchanging and obtaining information
with civilian law enforcement agencies
concerning infractions by Armed
Service personnel off post. Installation
commanders will honor the reciprocal
authority and direct the installation law
enforcement officer to pursue
reciprocity with state or host nation
licensing authorities. Upon receipt of
written or other official law enforcement
communication relative to the
suspension/revocation of driving
privileges, the receiving installation will
terminate driving privileges as if
violations occurred within its own
jurisdiction.

(b) When imposing a suspension or
revocation for an off-installation offense,
the effective date should be the same as
civil disposition, or the date that state
or host-nation driving privileges are
suspended or revoked. This effective
date can be retroactive.

(c) If statutory authority does not exist
within the state or host nation for formal
military reciprocity, the procedures
below will be adopted:

(1) Commanders will recognize
official documentation of suspensions/
revocations imposed by state or host
nation authorities. Administrative
actions (suspension/revocations, or if
recognized, point assessment) for

moving traffic violations off the
installation should not be less than
required for similar offenses on the
installation. When notified by state or
host nation authorities of a suspension
or revocation, the person’s OF 346 may
also be suspended.

(2) In CONUS, the host and issuing
state licensing authority will be notified
as soon as practical when a person’s
installation driving privileges are
suspended or revoked for any period,
and immediately for refusal to submit to
a lawful BAC test. The notification will
be sent to the appropriate state DMV(s)
per reciprocal agreements. In the
absence of electronic communication
technology, the appropriate state
DMV (s) will be notified by official
certified mail. The notification will
include the basis for the suspension/
revocation and the BAC level if
applicable.

(d) OCONUS installation commanders
must follow provisions of the applicable
Status of Forces Agreement (SOFA), the
law of the host nation concerning
reciprocal suspension and revocation,
and other international agreements. To
the extent an agreement concerning
reciprocity may be permitted at a
particular overseas installation, the
commander must have prior
authorization to negotiate and conclude
such an international agreement in
accordance with applicable
international agreements, DODD 5530.3,
International Agreements, June 87, and
other individual Service instructions.

§634.17 Extensions of suspensions and
revocations.

(a) Driving in violation of a
suspension or revocation imposed
under this part will result in the original
period of suspension or revocation
being increased by 2 years. In addition,
administrative action may be initiated
based on the commission of any traffic,
criminal, or military offenses, for
example, active duty military personnel
driving on the installation in violation
of a lawful order.

(b) For each subsequent determination
within a 5-year period that revocation is
authorized under § 634.9, military
personnel, DOD civilians, contractors
and NAF employees will be prohibited
from obtaining or using an OF 346 for
6 months for each such incident. A
determination whether DOD civilian
personnel should be prohibited from
obtaining or using an OF 346 will be
made in accordance with the laws and
regulations applicable to civilian
personnel. This does not preclude a
commander from imposing such
prohibition for a first offense, or for a
longer period of time for a first or
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subsequent offense, or for such other
reasons as may be authorized.

(c) Commanders may extend a
suspension or revocation of driving
privileges on personnel until
completion of an approved remedial
driver training course or alcohol or drug
counseling programs after proof is
provided.

(d) Commanders may extend a
suspension or revocation of driving
privileges on civilian personnel
convicted of intoxicated driving on the
installation until successful completion
of a state or installation approved
alcohol or drug rehabilitation program.

(e) For Navy personnel for good cause,
the appropriate authority may withdraw
the restricted driving privilege and
continue the suspension or revocation
period (for example, driver at fault in
the traffic accident, or driver cited for a
moving violation.

§634.18 Reinstatement of driving
privileges.

Reinstatement of driving privileges
shall be automatic, provided all
revocations applicable have expired,
proper proof of completion of remedial
driving course and/or substance abuse
counseling has been provided, and
reinstatement requirements of
individual’s home state and/or state the
individual may have been suspended in,
have been met.

Subpart C—Motor Vehicle Registration

§634.19 Registration policy.

(a) Motor vehicles will be registered
according to guidance in this Part and
in policies of each Service and DLA. A
person who lives or works on an Army,
DLA, Air Force, Navy, or Marine Corps
installation, or Army National Guard of
the U.S. (ARNGUS) facility, or often
uses the facilities is required to register
his or her vehicle. Also, individuals
who access the installation for regular
activities such as use of medical
facilities and regular recurring activities
on the installation should register their
vehicles according to a standard
operating procedure established by the
installation commander. The person
need not own the vehicle to register it,
but must have a lease agreement, power
of attorney, or notarized statement from
the owner of the vehicle specifying the
inclusive dates for which permission to
use the vehicle has been granted.

(b) Vehicles intended for construction
and material handling, or used solely off
the road, are usually not registered as
motor vehicles. Installation
commanders may require registration of
off-road vehicles and bicycles under a
separate local system.

(c) Commanders can grant limited
temporary registration for up to 30 days,
pending permanent registration, or in
other circumstances for longer terms.

(d) Except for reasons of security, all
installations and activities of the
Services and DLA within the United
States and its territories with a vehicle
registration system will use and honor
the DD Form 2220, (Department of
Defense Registration Decal). Registration
in overseas commands may be modified
in accordance with international
agreements or military necessity.

(e) Army Installation commanders
will establish local visitor identification
for individuals who will be on
installation for less than 30 days. The
local policy will provide for use of
temporary passes that establish a start
and end date for which the pass is valid.
Army installation commanders must
refer to AR 190-16 Chapter 2 for
guidance concerning installation access
control. (Air Force, see AFI 31-204).
Other Armed Services and DLA may
develop and issue visitor passes locally.

(f) The conditions in § 634.20 must be
met to operate a POV on an Army and
DLA Installation. Other Armed Services
that do not require registration will
enforce § 634.20 through traffic
enforcement actions. Additionally,
failure to comply with § 634.20 may
result in administrative suspension or
revocation of driving privileges.

§634.20 Privately owned vehicle operation
requirements.

Personnel seeking to register their
POVs on military installations within
the United States or its territories and in
overseas areas will comply with the
following requirements. (Registration in
overseas commands may be modified in
accordance with international
agreements or military necessity.)

(a) Possess a valid state, overseas
command, host nation or international
drivers license (within appropriate
classification), supported by DD Form 2,
or other appropriate identification for
DOD civilians, contractors and retirees.
DA Form 1602, Civilian Identification
Card, is limited for identification on
Army installations only.

(b) Possess a certificate of state
registration as required by the state in
which the vehicle is registered.

(c) Comply with the minimum
requirements of the automobile
insurance laws or regulations of the
state or host nation. In overseas
commands where host nation laws do
not require minimum personal injury
and property damage liability insurance,
the major overseas commander will set
reasonable liability insurance
requirements for registration and/or

operation of POVs within the confines
of military installations and areas where
the commander exercises jurisdiction.
Prior to implementation, insurance
requirements in host states or nations
should be formally coordinated with the
appropriate host agency.

(d) Satisfactorily complete a safety
and mechanical vehicle inspection by
the state or jurisdiction in which the
vehicle is licensed. If neither state nor
local jurisdiction requires a periodic
safety inspection, installation
commanders may require and conduct
an annual POV safety inspection;
however, inspection facilities must be
reasonably accessible to those requiring
use. Inspections will meet minimum
standards established by the National
Highway Traffic Safety Administration
(NHTSA) in 49 CFR 570.1 through
570.10. Lights, turn signals, brake lights,
horn, wipers, and pollution control
devices and standards in areas where
applicable, should be included in the
inspection. Vehicles modified from
factory standards and determined
unsafe may be denied access and
registration.

(e) Possess current proof of
compliance with local vehicle emission
inspection if required by the state, and
maintenance requirements.

(f) Vehicles with elevated front or rear
ends that have been modified in a
mechanically unsafe manner are unsafe
and will be denied registration. 49 CFR
570.8 states that springs shall not be
extended above the vehicle
manufacturer’s design height.

§634.21
2220.

(a) Use. DD Form 2220 will be used
to identify registered POVs on Army,
Navy, Air Force, Marine Corps, and
DLA installations or facilities. The form
is produced in single copy for
conspicuous placement on the front of
the vehicle only (windshield or
bumper). If allowed by state laws, the
decal is placed in the center by the rear
view mirror or the lower portion of the
driver’s side windshield. The
requirement to affix the DD Form 2220
to the front windshield or bumper of
registered vehicles is waived for General
Officers and Flag Officers of all Armed
Services, Armed Service Secretaries,
Political Appointees, Members of
Congress, and the Diplomatic Corps.

(1) Each Service and DLA will
procure its own forms and installation
and expiration tabs. For the Army, the
basic decal will be ordered through
publications channels and remain on
the vehicle until the registered owner
disposes of the vehicle, separates from
active duty or other conditions specified

Department of Defense Form
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in paragraph (a)(2) of this section. Air
Force, DLA, and Army retirees may
retain DD Form 2220. Army retirees are
required to follow the same registration
and VRS procedures as active duty
personnel. Upon termination of
affiliation with the service, the
registered owner or authorized operator
is responsible for removing the DD Form
2220 from the vehicle and surrender of
the decal to the issuing office. Army
installation commanders are responsible
for the costs of procuring decals with
the name of their installation and
related expiration tabs. Air Force
installations will use the installation tag
(4” by 12”) to identify the Air Force
Installation where the vehicle is
registered. Air Force personnel may
retain the DD Form 2220 upon
reassignment, retirement, or separation
provided the individual is still eligible
for continued registration, the
registration is updated in SFMIS, and
the installation tab is changed
accordingly. Position the decal directly
under the DD Form 2220.

(2) For other Armed Services and
DLA, DD Form 2220 and installation
and expiration tabs will be removed
from POV’s by the owner prior to
departure from their current
installation, retirement, or separation
from military or government affiliation,
termination of ownership, registration,
liability insurance, or other conditions
further identified by local policy.

(b) Specifications. (1) DD Form 2220
and installation and expiration tabs will
consist of international blue borders and
printing on a white background. Printer
information will include the following:

(i) Form title (Department of Defense
Registered Vehicle).

(ii) Alphanumeric individual form
identification number.

(iii) DOD seal.

(2) Name of the installation will be
specified on a separate tab abutting the
decal. Each Service or DLA may choose
optional color codes for the registrant.
Army and installations having vehicle
registration programs will use the
following standard color scheme for the
installation tab:

(i) Blue-officers.

(ii) Red-enlisted.

(iii) Green DA civilian employees
(including NAF employees).

(iv) Black-contractor personnel and
other civilians employed on the
installation. White will be used for
contract personnel on Air Force
installations.

(3) An expiration tab identifying the
month and year (6—2004), the year
(2000) or simply “00” will be abutted to
right of the decal. For identification
purposes, the date of expiration will be

shown in bold block numbers on a
lighter contrasting background such as
traffic yellow, lime, or orange.

(4) DD Form 2220 and any adjoining
tabs will be theft resistant when applied
to glass, metal, painted, or rubberized
surfaces and manufactured so as to
obliterate or self destruct when removal
is attempted. Local policy guided by
state or host nation laws will specify the
exact placement of DD Form 2220.

(5) For Navy and Marine Corps
military personnel the grade insignia
will be affixed on placards,
approximately 5 inches by 8 inches in
size, and placed on the driver’s side
dashboard. Placards should be removed
from view when the vehicle is not
located on a military installation.

§634.22 Termination or denial of
registration.

Installation commanders or their
designated representatives will
terminate POV registration or deny
initial registration under the following
conditions (decal and tabs will be
removed from the vehicle when
registration is terminated):

(a) The owner fails to comply with the
registration requirements.

(b) The owner sells or disposes of the
POV, is released from active duty,
separated from the Service, or
terminates civilian employment with a
military Service or DOD agency. Army
and Air Force personnel on a permanent
change of station will retain the DD
Form 2220 if the vehicle is moved to
their new duty station.

(c) The owner is other than an active
duty military or civilian employee and
discontinues regular operations of the
POV on the installation.

(d) The owner’s state, overseas
command, or host nation driver’s
license is suspended or revoked, or the
installation driving privilege is revoked.
Air Force does not require removal of
the DD Form 2220 when driving
privileges are suspended for an
individual. When vehicle registration is
terminated in conjunction with the
revocation of installation driving
privileges, the affected person must
apply to re-register the POV after the
revocation expires. Registration should
not be terminated if other family
members having installation driving
privileges require use of the vehicle.

§634.23 Specified consent to
impoundment.

Personnel registering POVs on DOD
installations must consent to the
impoundment policy. POV registration
forms will contain or have appended to
them a certificate with the following
statement: “I am aware that (insert

number and title of separate Service or
DLA directive) and the installation
traffic code provide for the removal and
temporary impoundment of privately
owned motor vehicles that are either
parked illegally, or for unreasonable
periods, interfering with military
operations, creating a safety hazard,
disabled by accident, left unattended in
a restricted or control area, or
abandoned. I agree to reimburse the
United States for the cost of towing and
storage should my motor vehicle(s),
because of such circumstances, be
removed and impounded.”

Subpart D—Traffic Supervision

§634.24 Traffic planning and codes.

(a) Safe and efficient movement of
traffic on an installation requires traffic
supervision. A traffic supervision
program includes traffic circulation
planning and control of motor vehicle
traffic; publication and enforcement of
traffic laws and regulations; and
investigation of motor vehicle accidents.

(b) Installation commanders will
develop traffic circulation plans that
provide for the safest and most efficient
use of primary and secondary roads.
Circulation planning should be a major
part of all long-range master planning at
installations. The traffic circulation plan
is developed by the installation law
enforcement officer, engineer, safety
officer, and other concerned staff
agencies. Highway engineering
representatives from adjacent civil
communities must be consulted to
ensure the installation plan is
compatible with the current and future
circulation plan of the community. The
plan should include the following:

(1) Normal and peak load routing
based on traffic control studies.

(2) Effective control of traffic using
planned direction, including measures
for special events and adverse road or
weather conditions.

(3) Point control at congested
locations by law enforcement personnel
or designated traffic directors or
wardens, including trained school-
crossing guards.

(4) Use of traffic control signs and
devices.

(5) Efficient use of available parking
facilities.

(6) Efficient use of mass
transportation.

(c) Traffic control studies will provide
factual data on existing roads, traffic
density and flow patterns, and points of
congestion. The installation law
enforcement officer and traffic engineer
usually conduct coordinated traffic
control studies to obtain the data.
Accurate data will help determine major
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and minor routes, location of traffic
control devices, and conditions
requiring engineering or enforcement
services.

(d) The (Military) Surface Deployment
and Distribution Command
Transportation Engineering Agency
(SDDCTEA) will help installation
commanders solve complex highway
traffic engineering problems. SDDCTEA
traffic engineering services include—

(1) Traffic studies of limited areas and
situations.

(2) Complete studies of traffic
operations of entire installations. (This
can include long-range planning for
future development of installation
roads, public highways, and related
facilities.)

(3) Assistance in complying with
established traffic engineering
standards.

(e) Installation commanders should
submit requests for traffic engineering
services in accordance with applicable
service or agency directives.

§634.25 Installation traffic codes.

(a) Installation or activity
commanders will establish a traffic code
for operation of motor vehicles on the
installation. Commanders in overseas
areas will establish a traffic code, under
provisions of this Part, to the extent
military authority is empowered to
regulate traffic on the installation under
the applicable SOFA. Traffic codes will
contain the rules of the road (parking
violations, towing instructions, safety
equipment, and other key provisions).
These codes will, where possible,
conform to the code of the State or host
nation in which the installation is
located. In addition, the development
and publication of installation traffic
codes will be based on the following:

(1) Highway Safety Program
Standards (23 U.S.C. 402).

(2) Applicable portions of the
Uniform Vehicle Code and Model
Traffic Ordinance published by the
National Committee on Uniform Traffic
Laws and Ordinances.

(b) The installation traffic code will
contain policy and procedures for the
towing, searching, impounding, and
inventorying of POVs. These provisions
should be well publicized and contain
the following:

(1) Specific violations and conditions
under which the POV will be
impounded and towed.

(2) Procedures to immediately notify
the vehicle owner.

(3) Procedures for towing and storing
impounded vehicles.

(4) Actions to dispose of the vehicle
after lawful impoundment.

(5) Violators are responsible for all
costs of towing, storage and impounding

of vehicles for other than evidentiary
reasons.

(c) Installation traffic codes will also
contain the provisions discussed as
follows: (Army users, see AR 385-55).

(1) Motorcycles and mopeds. For
motorcycles and other self-propelled,
open, two-wheel, three-wheel, and four-
wheel vehicles powered by a
motorcycle-type engine, the following
traffic rules apply:

(i) Headlights will be on at all times
when in operation.

(ii) A rear view mirror will be
attached to each side of the handlebars.

(iii) Approved protective helmets, eye
protection, hard-soled shoes, long
trousers and brightly colored or
reflective outer upper garment will be
worn by operators and passengers when
in operation.

(2) Restraint systems. (i) Restraint
systems (seat belts) will be worn by all
operators and passengers of U.S.
Government vehicles on or off the
installation.

(ii) Restraint systems will be worn by
all civilian personnel (family members,
guests, and visitors) driving or riding in
a POV on the installation.

(iii) Restraint systems will be worn by
all military service members and
Reserve Component members on active
Federal service driving or riding in a
POV whether on or off the installation.

(iv) Infant/child restraint devices (car
seats) will be required in POVs for
children 4 years old or under and not
exceeding 45 pounds in weight.

(v) Restraint systems are required only
in vehicles manufactured after model
year 1966.

(3) Driver Distractions. Vehicle
operators on a DoD Installation and
operators of Government owned
vehicles shall not use cell phones unless
the vehicle is safely parked or unless
they are using a hands-free device. The
wearing of any other portable
headphones, earphones, or other
listening devices (except for hand-free
cellular phones) while operating a
motor vehicle is prohibited. Use of those
devices impairs driving and masks or
prevents recognition of emergency
signals, alarms, announcements, the
approach of vehicles, and human
speech. DoD Component safety
guidance should note the potential for
driver distractions such as eating and
drinking, operating radios, CD players,
global positioning equipment, etc.
Whenever possible this should only be
done when the vehicle is safely parked.

(d) Only administrative actions
(reprimand, assessment of points, loss of
on-post driving privileges, or other
actions) will be initiated against service

members for off-post violations of the
installation traffic code.

(e) In States where traffic law
violations are State criminal offenses,
such laws are made applicable under
the provisions of 18 U.S.C. 13 to
military installations having concurrent
or exclusive Federal jurisdiction.

(f) In those States where violations of
traffic law are not considered criminal
offenses and cannot be assimilated
under 18 U.S.C., DODD 5525.4,
enclosure 1 expressly adopts the
vehicular and pedestrian traffic laws of
such States and makes these laws
applicable to military installations
having concurrent or exclusive Federal
jurisdiction. It also delegates authority
to installation commanders to establish
additional vehicular and pedestrian
traffic rules and regulations for their
installations. Persons found guilty of
violating the vehicular and pedestrian
traffic laws made applicable on the
installation under provisions of that
directive are subject to a fine as
determined by the local magistrate or
imprisonment for not more than 30
days, or both, for each violation. In
those States where traffic laws cannot be
assimilated, an extract copy of this
paragraph (f) and a copy of the
delegation memorandum in DODD
5525.4, enclosure 1, will be posted in a
prominent place accessible to persons
assigned, living, or working on the
installation.

(g) In those States where violations of
traffic laws cannot be assimilated
because the Federal Government’s
jurisdictional authority on the
installation or parts of the installation is
only proprietary, neither 18 U.S.C. 13
nor the delegation memorandum in
DoDD 5525.4, enclosure 1, will permit
enforcement of the State’s traffic laws in
Federal courts. Law enforcement
authorities on those military
installations must rely on either
administrative sanctions related to the
installation driving privilege or
enforcement of traffic laws by State law
enforcement authorities.

§634.26 Traffic law enforcement
principles.

(a) Traffic law enforcement should
motivate drivers to operate vehicles
safely within traffic laws and
regulations and maintain an effective
and efficient flow of traffic. Effective
enforcement should emphasize
voluntary compliance by drivers and
can be achieved by the following
actions:

(1) Publishing a realistic traffic code
well known by all personnel.

(2) Adopting standard signs,
markings, and signals in accordance
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with NHSPS and the Manual on
Uniform Traffic Control Devices for
Streets and Highways.

(3) Ensuring enforcement personnel
establish courteous, personal contact
with drivers and act promptly when
driving behavior is improper or a
defective vehicle is observed in
operation.

(4) Maintaining an aggressive program
to detect and apprehend persons who
drive while privileges are suspended or
revoked.

(5) Using sound discretion and
judgment in deciding when to
apprehend, issue citations, or warn the
offender.

(b) Selective enforcement will be used
when practical. Selective enforcement
deters traffic violations and reduces
accidents by the presence or suggested
presence of law enforcement personnel
at places where violations, congestion,
or accidents frequently occur. Selective
enforcement applies proper enforcement
measures to traffic congestion and
focuses on selected time periods,
conditions, and violations that cause
accidents. Law enforcement personnel
use selective enforcement because that
practice is the most effective use of
resources.

(c) Enforcement activities against
intoxicated driving will include—

(1) Detecting, apprehending, and
testing persons suspected of driving
under the influence of alcohol or drugs.

(2) Training law enforcement
personnel in special enforcement
techniques.

(3) Enforcing blood-alcohol
concentration standards. (See § 634.34).

(4) Denying installation driving
privileges to persons whose use of
alcohol or other drugs prevents safe
operation of a motor vehicle.

(d) Installation officials will formally
evaluate traffic enforcement on a regular
basis. That evaluation will examine
procedures to determine if the following
elements of the program are effective in
reducing traffic accidents and deaths:

(1) Selective enforcement measures;

(2) Suspension and revocation
actions; and

(3) Chemical breath-testing programs.

§635.27 Speed-measuring devices.

Speed-measuring devices will be used
in traffic control studies and
enforcement programs. Signs may be
posted to indicate speed-measuring
devices are being used.

(a) Equipment purchases. Installations
will ensure operators attend an
appropriate training program for the
equipment in use.

(b) Training and certification
standards. (1) The commander of each

installation using traffic radar will
ensure that personnel selected as
operators of such devices meet training
and certification requirements
prescribed by the State (or SOFA) in
which the installation is located.
Specific information on course dates,
costs, and prerequisites for attending
may be obtained by contacting the State
agency responsible for police traffic
radar training.

(2) Installation commanders located
in States or overseas areas where no
formal training program exists, or where
the military personnel are unable or
ineligible to participate in police traffic
radar training programs, may implement
their own training program or use a
selected civilian institution or
manufacturer’s course.

(3) The objective of the civilian or
manufacturer-sponsored course is to
improve the effectiveness of speed
enforcement through the proper and
efficient use of speed-measurement
radar. On successful completion, the
course graduate must be able to—

(i) Describe the association between
excessive speed and accidents, deaths,
and injuries, and describe the traffic
safety benefits of effective speed control.

(ii) Describe the basic principles of
radar speed measurement.

(iii) Identify and describe the
Service’s policy and procedures
affecting radar speed measurement and
speed enforcement.

(iv) Identify the specific radar
instrument used and describe the
instrument’s major components and
functions.

(v) Demonstrate basic skills in
checking calibration and operating the
specific radar instrument(s).

(vi) Demonstrate basic skills in
preparing and presenting records and
courtroom testimony relating to radar
speed measurement and enforcement.

(c) Recertification. Recertification of
operators will occur every 3 years, or as
prescribed by State law.

§634.28 Traffic accident investigation.

Installation law enforcement
personnel must make detailed
investigations of accidents described in
this section:

(a) Accidents involving Government
vehicles or Government property on the
installation involving a fatality, personal
injury, or estimated property damage in
the amount established by separate
Service/DLA policy. (Minimum damage
limits are: Army, $1,000; Air Force, as
specified by the installation
commander; Navy and Marine Corps,
$500.) The installation motor pool will
provide current estimates of the cost of
repairs. Investigations of off-installation

accidents involving Government
vehicles will be made in cooperation
with the civilian law enforcement
agency.

(b) POV accidents on the installation
involving a fatality, personal injury, or
when a POV is inoperable as a result of
an accident.

(c) Any accident prescribed within a
SOFA agreement.

§634.29 Traffic accident investigation
reports.

(a) Accidents requiring immediate
reports. The driver or owner of any
vehicle involved in an accident, as
described in § 634.28, on the
installation, must immediately notify
the installation law enforcement office.
The operator of any Government vehicle
involved in a similar accident off the
installation must immediately notify the
local civilian law enforcement agency
having jurisdiction, as well as law
enforcement personnel of the nearest
military installation.

(b) Investigation records. Installation
law enforcement officials will record
traffic accident investigations on
Service/DLA forms. Information will be
released according to Service/DLA
policy, the Privacy Act, and the
Freedom of Information Act.

(c) Army law enforcement officers.
These officers provide the local Safety
Office copies of traffic accident
investigation reports pertaining to
accidents investigated by military police
that resulted in a fatality, personal
injury, or estimated damage to
Government vehicles or property in
excess of $1,000.

(d) POV accidents not addressed in
§ 634.28. Guidance for reporting these
cases is provided as follows:

(1) Drivers or owners of POVs will be
required to submit a written report to
the installation law enforcement office
within 24 hours of an accident in the
following cases, with all information
listed in paragraph (d)(3) of this section:

(i) The accident occurs on the
installation.

(ii) The accident involves no personal
injury.

(iii) The accident involves only minor
damage to the POV and the vehicle can
be safely and normally driven from the
scene under its own power.

(2) Information in the written report
cannot be used in criminal proceedings
against the person submitting it unless
it was originally categorized a hit and
run and the violator is the person
submitting the report. Rights
advisement will be given prior to any
criminal traffic statements provided by
violators. Within the United States, the
installation law enforcement official
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may require such reporting on Service
forms or forms of the State jurisdiction.

(3) Reports required in paragraph (d)
(1) of this section by the Army will
include the following about the
accident:

(i) Location, date, and time.

(ii) Identification of all drivers,
pedestrians, and passengers involved.

(iii) Identification of vehicles
involved.

(iv) Speed and direction of travel of
each vehicle involved, including a
sketch of the collision and roadway
with street names and north arrow.

(v) Property damage involved.

(vi) Environmental conditions at the
time of the incident (weather, visibility,
road surface condition, and other
factors).

(vii) A narrative description of the
events and circumstances concerning
the accident.

§634.30 Use of traffic accident
investigation report data.

(a) Data derived from traffic accident
investigation reports and from vehicle
owner accident reports will be analyzed
to determine probable causes of
accidents. When frequent accidents
occur at a location, the conditions at the
location and the types of accidents
(collision diagram) will be examined.

(b) Law enforcement personnel and
others who prepare traffic accident
investigation reports will indicate
whether or not seat restraint devices
were being used at the time of the
accident.

(c) When accidents warrant, an
installation commander may establish a
traffic accident review board. The board
will consist of law enforcement,
engineer, safety, medical, and legal
personnel. The board will determine
principal factors leading to the accident
and recommend measures to reduce the
number and severity of accidents on and
off the installation. (The Air Force will
use Traffic Safety Coordinating Groups.
The Navy will use Traffic Safety
Councils per OPNAVINST 5100.12
Series).

(d) Data will be shared with the
installation legal, engineer, safety, and
transportation officers. The data will be
used to inform and educate drivers and
to conduct traffic engineering studies.

(e) Army traffic accident investigation
reports will be provided to Army
Centralized Accident Investigation of
Ground Accidents (CAIG) boards on
request. The CAIG boards are under the
control of the Commander, U.S. Army
Safety Center, Fort Rucker, AL 36362—
5363. These boards investigate Class A,
on-duty, non-POV accidents and other
selected accidents Army-wide (See AR

385—40). Local commanders provide
additional board members as required to
complete a timely and accurate
investigation. Normally, additional
board members are senior equipment
operators, maintenance officer, and
medical officers. However, specific
qualifications of the additional board
members may be dictated by the nature
of the accident.

(f) The CAIG program is not intended
to interfere with, impede, or delay law
enforcement agencies in the execution
of regulatory responsibilities that apply
to the investigation of accidents for a
determination of criminal intent or
criminal acts. Criminal investigations
have priority.

(g) Army law enforcement agencies
will maintain close liaison and
cooperation with CAIG boards. Such
cooperation, particularly with respect to
interviews of victims and witnesses and
in collection and preservation of
physical evidence, should support both
the CAIG and law enforcement
collateral investigations.

§634.31 Parking.

(a) The most efficient use of existing
on- and off-street parking space should
be stressed on a nonreserved (first-come,
first-served) basis.

(b) Reserved parking facilities should
be designated as parking by permit or
numerically by category of eligible
parkers. Designation of parking spaces
by name, grade, rank, or title should be
avoided.

(c) Ilegal parking contributes to
congestion and slows traffic flow on an
installation. Strong enforcement of
parking restrictions results in better use
of available parking facilities and
eliminates conditions causing traffic
accidents.

(d) The “Denver boot” device is
authorized for use as a technique to
assist in the enforcement of parking
violations where immobilization of the
POV is necessary for safety. Under no
circumstances should the device be
used to punish or “teach a lesson” to
violators. Booting should not be used if
other reasonably effective but less
restrictive means of enforcement (such
as warnings, ticketing, reprimands,
revocations, or suspensions of on-post
driving privileges) are available.
Procedures for booting must be
developed as follows:

(1) Local standing operating
procedures (SOPs) must be developed to
control the discretion of enforcers and
limit booting to specific offenses. SOPs
should focus on specific reasons for
booting, such as immobilization of
unsafe, uninspected, or unregistered
vehicles or compelling the presence of

repeat offenders. All parking violations
must be clearly outlined in the
installation traffic code.

(2) Drivers should be placed on notice
that particular violations or multiple
violations may result in booting. Also,
drivers must be provided with a prompt
hearing and an opportunity to obtain the
release of their property.

(3) To limit liability, drivers must be
warned when a boot is attached to their
vehicle and instructed how to have the
boot removed without damaging the
vehicle.

§634.32 Traffic violation reports.

(a) Most traffic violations occurring on
DOD installations (within the UNITED
STATES or its territories) should be
referred to the proper U.S. Magistrate.
(Army, see AR 190-29; DLA, see DLAI
5720.4; and Air Force, see AFI 51-905).
However, violations are not referred
when—

(1) The operator is driving a
Government vehicle at the time of the
violation.

(2) A Federal Magistrate is either not
available or lacks jurisdiction to hear
the matter because the violation
occurred in an area where the Federal
Government has only proprietary
legislative jurisdiction.

(3) Mission requirements make
referral of offenders impractical.

(4) A U.S. Magistrate is available but
the accused refuses to consent to the
jurisdiction of the court and the U.S.
Attorney refuses to process the case
before a U.S. District Court. For the
Navy, DUI and driving under the
influence of drugs cases will be referred
to the Federal Magistrate.

(b) Installation commanders will
establish administrative procedures for
processing traffic violations.

(1) All traffic violators on military
installations will be issued either a DD
Form 1408 (Armed Forces Traffic
Ticket) or a DD Form 1805 (United
States District Court Violation Notice),
as appropriate. Unless specified
otherwise by separate Service/DLA
policy, only on-duty law enforcement
personnel (including game wardens)
designated by the installation law
enforcement officer may issue these
forms. Air Force individuals certified
under the Parking Traffic Warden
Program may issue DD Form 1408 in
areas under their control.

(2) A copy of all reports on military
personnel and DOD civilian employees
apprehended for intoxicated driving
will be forwarded to the installation
alcohol and drug abuse facility.

(c) Installation commanders will
establish procedures used for disposing
of traffic violation cases through
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administrative or judicial action
consistent with the Uniform Code of
Military Justice (UCM]J) and Federal law.

(d) DD Form 1805 will be used to refer
violations of State traffic laws made
applicable to the installation
(Assimilative Crimes Act (18 U.S.C. 13)
and the delegation memorandum in
DoDD 5525.4, enclosure 1, and other
violations of Federal law) to the U.S.
Magistrate. (Army users, see AR 190—
29.)

(1) A copy of DD Form 1805 and any
traffic violation reports on military
personnel and DOD civilian employees
will be forwarded to the commander or
supervisor of the violator. DA form 3975
may be used to forward the report.

(2) Detailed instructions for properly
completing DD Form 1805 are contained
in separate Service policy directives.

(3) The assimilation of State traffic
laws as Federal offenses should be
identified by a specific State code
reference in the CODE SECTION block
of the DD Form 1805 (or in a complaint
filed with the U.S. Magistrate).

(4) The Statement of Probable Cause
on the DD Form 1805 will be used
according to local staff judge advocate
and U.S. Magistrate court policy. The
Statement of Probable Cause is required
by the Federal misdemeanor rules to
support the issuance of a summons or
arrest warrant.

(5) For cases referred to U.S.
Magistrates, normal distribution of DD
Form 1805 will be as follows:

(i) The installation law enforcement
official will forward copy 1 (white) and
copy 2 (yellow) to the U.S. District
Court (Central Violation Bureau).

(ii) The installation law enforcement
office will file copy 3 (pink).

(iii) Law enforcement personnel will
provide copy 4 (envelope) to the
violator.

(e) When DD Form 1408 is used, one
copy (including written warnings) will
be forwarded through command
channels to the service member’s
commander, to the commander of the
military family member’s sponsor, or to
the civilian’s supervisor or employer as
the installation commander may
establish.

(1) Previous traffic violations
committed by the offender and points
assessed may be shown.

(2) For violations that require a report
of action taken, the DD Form 1408 will
be returned to the office of record
through the reviewing authority as the
installation commander may establish.

(3) When the report is received by the
office of record, that office will enter the
action on the violator’s driving record.

§634.33 Training of law enforcement
personnel.

(a) As a minimum, installation law
enforcement personnel will be trained
to do the following:

(1) Recognize signs of alcohol and
other drug impairment in persons
operating motor vehicles.

(2) Prepare DD Form 1920 (Alcohol
Influence Report).

(3) Perform the three field tests of the
improved sobriety testing techniques
(§634.36 (b)).

(4) Determine when a person appears
intoxicated but is actually physically or
mentally ill and requires prompt
medical attention.

(5) Understand the operation of
breath-testing devices.

(b) Each installation using breath-
testing devices will ensure that
operators of these devices—

(1) Are chosen for integrity, maturity,
and sound judgment.

(2) Meet certification requirements of
the State where the installation is
located.

(c) Installations located in States or
overseas areas having a formal breath-
testing and certification program should
ensure operators attend that training.

(d) Installations located in States or
overseas areas with no formal training
program will train personnel at courses
offered by selected civilian institutions
or manufacturers of the equipment.

(e) Operators must maintain
proficiency through refresher training
every 18 months or as required by the
State.

§634.34 Blood alcohol concentration
standards.

(a) Administrative revocation of
driving privileges and other
enforcement measures will be applied
uniformly to offenders driving under the
influence of alcohol or drugs. When a
person is tested under the implied
consent provisions of § 634.8, the results
of the test will be evaluated as follows:

(1) If the percentage of alcohol in the
person’s blood is less than 0.05 percent,
presume the person is not under the
influence of alcohol.

(2) If the percentage is 0.05 but less
than 0.08, presume the person may be
impaired. This standard may be
considered with other competent
evidence in determining whether the
person was under the influence of
alcohol.

(3) If the percentage is 0.08 or more,
or if tests reflect the presence of illegal
drugs, the person was driving while
intoxicated.

(b) Percentages in paragraph (a) of this
section are percent of weight by volume
of alcohol in the blood based on grams

of alcohol per 100 milliliters of blood.
These presumptions will be considered
with other evidence in determining
intoxication.

§634.35 Chemical testing policies and
procedures.

(a) Validity of chemical testing.
Results of chemical testing are valid
under this part only under the following
circumstances:

(1) Blood, urine, or other bodily
substances are tested using generally
accepted scientific and medical
methods and standards.

(2) Breath tests are administered by
qualified personnel (§ 634.33).

(3) An evidential breath-testing device
approved by the State or host nation is
used. For Army, Air Force, and Marine
Corps, the device must also be listed on
the NHTSA conforming products list
published in the “Conforming Products
List for instruments that conform to the
Model Specification for Evidential
Breath Testing Devices (58 FR 48705),
and amendments.”

(4) Procedures established by the
State or host nation or as prescribed in
paragraph (b) of this section are
followed.

(b) Breath-testing device operational
procedures. If the State or host nation
has not established procedures for use
of breath-testing devices, the following
procedures will apply:

(1) Screening breath-testing devices
will be used—

(i) During the initial traffic stop as a
field sobriety testing technique, along
with other field sobriety testing
techniques, to determine if further
testing is needed on an evidential
breath-testing device.

(ii) According to manufacture
operating instructions. (For Army, Air
Force and Marine Corps, the screening
breath-testing device must also be listed
on the NHTSA conforming products list
published in the “Model Specifications
for Evidential Breath Testers”
(September 17, 1993, 58 FR 48705).

(2) Evidential breath-testing devices
will be used as follows:

(i) Observe the person to be tested for
at least 15 minutes before collecting the
breath specimen. During this time, the
person must not drink alcoholic
beverages or other fluids, eat, smoke,
chew tobacco, or ingest any substance.

(ii) Verify calibration and proper
operation of the instrument by using a
control sample immediately before the
test.

(iii) Comply with operational
procedures in the manufacturer’s
current instruction manual.

(iv) Perform preventive maintenance
as required by the instruction manual.
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(c) Chemical tests of personnel
involved in fatal accidents. (1)
Installation medical authorities will
immediately notify the installation law
enforcement officer of—

(i) The death of any person involved
in a motor vehicle accident.

(ii) The circumstances surrounding
such an accident, based on information
available at the time of admission or
receipt of the body of the victim.

(2) Medical authorities will examine
the bodies of those persons killed in a
motor vehicle accident to include
drivers, passengers, and pedestrians
subject to military jurisdiction. They
will also examine the bodies of
dependents, who are 16 years of age or
older, if the sponsors give their consent.
Tests for the presence and concentration
of alcohol or other drugs in the person’s
blood, bodily fluids, or tissues will be
made as soon as possible and where
practical within 8 hours of death. The
test results will be included in the
medical reports.

(3) As provided by law and medical
conditions permitting, a blood or breath
sample will be obtained from any
surviving operator whose vehicle is
involved in a fatal accident.

§634.36 Detection, apprehension, and
testing of intoxicated drivers.

(a) Law enforcement personnel
usually detect drivers under the
influence of alcohol or other drugs by
observing unusual or abnormal driving
behavior. Drivers showing such
behavior will be stopped immediately.
The cause of the unusual driving
behavior will be determined, and proper
enforcement action will be taken.

(b) When a law enforcement officer
reasonably concludes that the
individual driving or in control of the
vehicle is impaired, field sobriety tests
should be conducted on the individual.
The DD Form 1920 may be used by law
enforcement agencies in examining,
interpreting, and recording results of
such tests. Law enforcement personnel
should use a standard field sobriety test
(such as one-leg stand or walk and turn)
horizontal gaze nystagmus tests as
sanctioned by the National Highway
Traffic and Safety Administration, and
screening breath-testing devices to
conduct field sobriety tests.

§634.37 Voluntary breath and bodily fluid
testing based on implied consent.

(a) Implied consent policy is
explained in § 634.8.

(b) Tests may be administered only if
the following conditions are met:

(1) The person was lawfully stopped
while driving, operating, or in actual
physical control of a motor vehicle on
the installation.

(2) Reasonable suspicion exists to
believe that the person was driving
under the influence of alcohol or drugs.

(3) A request was made to the person
to consent to the tests combined with a
warning that failure to voluntarily
submit to or complete a chemical test of
bodily fluids or breath will result in the
revocation of driving privileges.

(c) As stated in paragraphs (a) and (b)
of this section, the law enforcement
official relying on implied consent will
warn the person that driving privileges
will be revoked if the person fails to
voluntarily submit to or complete a
requested chemical test. The person
does not have the right to have an
attorney present before stating whether
he or she will submit to a test, or during
the actual test. Installation commanders
will prescribe the type or types of
chemical tests to be used. Testing will
follow policies and procedures in
§634.35. The results of chemical tests
conducted under the implied consent
provisions of this part may be used as
evidence in courts-martial, nonjudicial
proceedings under Article 15 of the
UCM]J, administrative actions, and
civilian courts.

(d) Special rules exist for persons who
have hemophilia, other blood-clotting
disorders, or any medical or surgical
disorder being treated with an
anticoagulant. These persons—

(1) May refuse a blood extraction test
without penalty.

(2) Will not be administered a blood
extraction test to determine alcohol or
other drug concentration or presence
under this part.

(3) May be given breath or urine tests,
or both.

(e) If a person suspected of
intoxicated driving refuses to submit to
a chemical test, a test will not be
administered except as specified in
§634.38.

§634.38 Involuntary extraction of bodily
fluids in traffic cases.

(a) General. The procedures outlined
in this section pertain only to the
investigation of individuals stopped,
apprehended, or cited on a military
installation for any offense related to
driving a motor vehicle and for whom
probable cause exists to believe that
such individual is intoxicated.
Extractions of body fluids in furtherance
of other kinds of investigations are
governed by the Manual for Courts-
Martial, United States, Military Rule of
Evidence 315 (2002) (MRE 315), and
regulatory rules concerning requesting
and granting authorizations for searches.

(1) Air Force policy on nonconsensual
extraction of blood samples is addressed
in AFT 44-102.

(2) Army and Marine Corps personnel
should not undertake the
nonconsensual extraction of body fluids
for reasons other than a valid medical
purpose without first obtaining the
advice and concurrence of the
installation staff judge advocate or his or
her designee.

(3) DLA policy on nonconsensual
taking of blood samples is contained in
DLAR 5700.7.

(b) Rule. Involuntary bodily fluid
extraction must be based on valid search
and seizure authorization. An
individual subject to the UCMJ who
does not consent to chemical testing, as
described in § 634.37, may nonetheless
be subjected to an involuntary
extraction of bodily fluids, including
blood and urine, only in accordance
with the following procedures:

(1) An individual subject to the UCMJ
who was driving a motor vehicle and
suspected of being under the influence
of an intoxicant may be subjected to a
nonconsensual bodily fluid extraction to
test for the presence of intoxicants only
when there is a probable cause to
believe that such an individual was
driving or in control of a vehicle while
under the influence of an intoxicant.

(i) A search authorization by an
appropriate commander or military
magistrate obtained pursuant to MRE
315, is required prior to such
nonconsensual extraction.

(ii) A search authorization is not
required under such circumstances
when there is a clear indication that
evidence of intoxication will be found
and there is reason to believe that the
delay necessary to obtain a search
authorization would result in the loss or
destruction of the evidence sought.

(iii) Because warrantless searches are
subject to close scrutiny by the courts,
obtaining an authorization is highly
preferable. Warrantless searches
generally should be conducted only
after coordination with the servicing
staff judge advocate or legal officer, and
attempts to obtain authorization from an
appropriate official prove unsuccessful
due to the unavailability of a
commander or military magistrate.

(2) If authorization from the military
magistrate or commander proves
unsuccessful due to the unavailability of
such officials, the commander of a
medical facility is empowered by MRE
315, to authorize such extraction from
an individual located in the facility at
the time the authorization is sought.

(i) Before authorizing the involuntary
extraction, the commander of the
medical facility should, if circumstances
permit, coordinate with the servicing
staff judge advocate or legal officer.
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(ii) The medical facility commander
authorizing the extraction under MRE
315 need not be on duty as the attending
physician at the facility where the
extraction is to be performed and the
actual extraction may be accomplished
by other qualified medical personnel.

(iii) The authorizing official may
consider his or her own observations of
the individual in determining probable
cause.

(c) Role of medical personnel.
Authorization for the nonconsensual
extraction of blood samples for
evidentiary purposes by qualified
medical personnel is independent of,
and not limited by, provisions defining
medical care, such as the provision for
nonconsensual medical care pursuant to
AR 600-20, section IV. Extraction of
blood will be accomplished by qualified
medical personnel. (See MRE 312(g)).

(1) In performing this duty, medical
personnel are expected to use only that
amount of force that is reasonable and
necessary to administer the extraction.

(2) Any force necessary to overcome
an individual’s resistance to the
extraction normally will be provided by
law enforcement personnel or by
personnel acting under orders from the
member’s unit commander.

(3) Life endangering force will not be
used in an attempt to effect
nonconsensual extractions.

(4) All law enforcement and medical
personnel will keep in mind the
possibility that the individual may
require medical attention for possible
disease or injury.

(d) Nonconsensual extractions of
blood will be done in a manner that will
not interfere with or delay proper
medical attention. Medical personnel
will determine the priority to be given
involuntary blood extractions when
other medical treatment is required.

(e) Use of Army medical treatment
facilities and personnel for blood
alcohol testing has no relevance to
whether or not the suspect is eligible for
military medical treatment. The medical
effort in such instances is in support of
a valid military mission (law
enforcement), not related to providing
medical treatment to an individual.

§634.39 Testing at the request of the
apprehended person.

(a) A person subject to tests under
§ 634.8 may request that an additional
test be done privately. The person may
choose a doctor, qualified technician,
chemist, registered nurse, or other
qualified person to do the test. The
person must pay the cost of the test. The
test must be a chemical test approved by
the State or host nation in an overseas
command. All tests will be completed as

soon as possible, with any delay being
noted on the results.

(b) If the person requests this test, the
suspect is responsible for making all
arrangements. If the suspect fails to or
cannot obtain any additional test, the
results of the tests that were done at the
direction of a law enforcement official
are not invalid and may still be used to
support actions under separate Service
regulations, UCM]J, and the U.S.
Magistrate Court.

§634.40 General off installation traffic
activities.

In areas not under military control,
civil authorities enforce traffic laws.
Law enforcement authorities will
establish a system to exchange
information with civil authorities. Army
and Air Force installation law
enforcement authorities will establish a
system to exchange information with
civil authorities to enhance the chain of
command’s visibility of a soldier’s and
airman’s off post traffic violations.
These agreements will provide for the
assessment of traffic points based on
reports from state licensing authorities
involving Army military personnel. The
provisions of Subpart E of this part and
the VRS automated system provide for
the collection of off post traffic incident
reports and data. As provided in AR
19045, civilian law enforcement
agencies are considered routine users of
Army law enforcement data and will be
granted access to data when available
from Army law enforcement systems of
records. Off-installation traffic activities
in overseas areas are governed by formal
agreements with the host nation
government. Procedures should be
established to process reports received
from civil authorities on serious traffic
violations, accidents, and intoxicated
driving incidents involving persons
subject to this part. The exchange of
information is limited to Army and Air
Force military personnel. Provost
marshals will not collect and use data
concerning civilian employees, family
members, and contract personnel except
as allowed by state and Federal laws.

§634.41

(a) Installation commanders will
inform service members, contractors
and DOD civilian employees to comply
with State and local traffic laws when
operating government motor vehicles.

(b) Commanders will coordinate with
the proper civil law enforcement agency
before moving Government vehicles that
exceed legal limits or regulations or that
may subject highway users to unusual
hazards. (See AR 55—-162/OPNAVINST
4600.11D/AFJI 24-216/MCO 4643.5C).

Compliance with State laws.

(c) Installation commanders will
maintain liaison with civil enforcement
agencies and encourage the following:

(1) Release of a Government vehicle
operator to military authorities unless
one of the following conditions exists.

(i) The offense warrants detention.

(ii) The person’s condition is such
that further operation of a motor vehicle
could result in injury to the person or
others.

(2) Prompt notice to military
authorities when military personnel or
drivers of Government motor vehicles
have—

(i) Committed serious violations of
civil traffic laws.

(ii) Been involved in traffic accidents.

(3) Prompt notice of actions by a State
or host nation to suspend, revoke, or
restrict the State or host nation driver’s
license (vehicle operation privilege) of
persons who—

(i) Operate Government motor
vehicles.

(ii) Regularly operate a POV on the
installation. (See also § 634.16).

§634.42 Civil-military cooperative
programs.

(a) State-Armed Forces Traffic
Workshop Program. This program is an
organized effort to coordinate military
and civil traffic safety activities
throughout a State or area. Installation
commanders will cooperate with State
and local officials in this program and
provide proper support and
participation.

(b) Community-Installation Traffic
Workshop Program. Installation
commanders should establish a local
workshop program to coordinate the
installation traffic efforts with those of
local communities. Sound and practical
traffic planning depends on a balanced
program of traffic enforcement,
engineering, and education. Civilian
and military legal and law enforcement
officers, traffic engineers, safety
officials, and public affairs officers
should take part.

Subpart E—Driving Records and the
Traffic Point System

§634.43 Driving records.

Each Service and DLA will use its
own form to record vehicle traffic
accidents, moving violations,
suspension or revocation actions, and
traffic point assessments involving
military and DOD civilian personnel,
their family members, and other
personnel operating motor vehicles on a
military installation. Army installations
will use DA Form 3626 (Vehicle
Registration/Driver Record) for this
purpose. Table 5—1of Part 634 prescribes
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mandatory minimum or maximum
suspension or revocation periods.
Traffic points are not assessed for
suspension or revocation actions.

Table 5-1 of Part 634 Suspension/Revocation
of Driving Privileges (See Notes 1 and 2)

Assessment 1: Two-year revocation is
mandatory on determination of facts by
installation commander. (For Army, 5-year
revocation is mandatory.)

Violation: Driving while driver’s license or
installation driving privileges are under
suspension or revocation.

Assessment 2: One-year revocation is
mandatory on determination of facts by
installation commander.

Violation: Refusal to submit to or failure to
complete chemical tests (implied consent).

Assessment 3: One-year revocation is
mandatory on conviction.

Violation: A. Manslaughter (or negligent
homicide by vehicle) resulting from the
operation of a motor vehicle.

B. Driving or being in actual physical
control of a motor vehicle while under the
influence of intoxicating liquor (0.08% or
greater on DOD installations; violation of
civil law off post).

C. Driving a motor vehicle while under the
influence of any narcotic, or while under the
influence of any other drug (including
alcohol) to the degree rendered incapable of
safe vehicle operation.

D. Use of a motor vehicle in the
commission of a felony. Fleeing the scene of
an accident involving death or personal
injury (hit and run).

E. Perjury or making a false statement or
affidavit under oath to responsible officials
relating to the ownership or operation of
motor vehicles.

F. Unauthorized use of a motor vehicle
belonging to another, when the act does not
amount to a felony.

Assessment 4: Suspension for a period of
6 months or less or revocation for a period
not to exceed 1 year is discretionary.

Violation: A. Mental or physical
impairment (not including alcohol or other
drug use) to the degree rendered incompetent
to drive.

B. Commission of an offense in another
State which, if committed on the installation,
would be grounds for suspension or
revocation.

C. Permitting an unlawful or fraudulent
use of an official driver’s license.

D. Conviction of fleeing, or attempting to
elude, a police officer.

E. Conviction of racing on the highway.

Assessment 5: Loss of OF 46 for minimum
of 6 months is discretionary.

Violation: Receiving a second 1-year
suspension or revocation of driving
privileges within 5 years.

Notes

1. When imposing a suspension or
revocation because of an off-installation
offense, the effective date should be the same
as the date of civil conviction, or the date
that State or host-nation driving privileges
are suspended or revoked. This effective date
can be retroactive.

2. No points are assessed for revocation or
suspension actions. Except for implied

consent violations, revocations must be based
on a conviction by a civilian court or courts-
martial, nonjudicial punishment under
Article 15, UCMJ, or a separate hearing as
addressed in this part. If revocation for
implied consent is combined with another
revocation, such as 1 year for intoxicated
driving, revocations may run consecutively
(total of 24 months) or concurrently (total of
12 months). The installation commander’s
policy should be applied systematically and
not on a case-by-case basis.

§634.44 The traffic point system.

The traffic point system provides a
uniform administrative device to
impartially judge driving performance
of Service and DLA personnel. This
system is not a disciplinary measure or
a substitute for punitive action. Further,
this system is not intended to interfere
in any way with the reasonable exercise
of an installation commander’s
prerogative to issue, suspend, revoke,
deny, or reinstate installation driving
privileges.

§634.45 Point system application.

(a) The Services and DLA are required
to use the point system and procedures
prescribed in this section without
change.

(b) The point system in table 5-2 of
this part applies to all operators of U.S.
Government motor vehicles, on or off
Federal property. The system also
applies to violators reported to
installation officials in accordance with
§634.32.

(c) Points will be assessed when the
person is found to have committed a
violation and the finding is by either the
unit commander, civilian supervisor, a
military or civilian court (including a
U.S. Magistrate), or by payment of fine,
forfeiture of pay or allowances, or
posted bond, or collateral.

Table 5-2 of Part 634 Point Assessment for
Moving Traffic Violations (See Note 1)

A. Violation: Reckless driving (willful and
wanton disregard for the safety of
persons or property).

Points assessed: 6

B. Violation: Owner knowingly and willfully
permitting a physically impaired person
to operate the owner’s motor vehicle.

Points assessed: 6

C. Violation: Fleeing the scene (hit and run)-

property damage only.
Points assessed: 6

D. Violation: Driving vehicle while impaired
(blood-alcohol content more than 0.05
percent and less than 0.08 percent).

Points assessed: 6

E. Violation: Speed contests.
Points assessed: 6

F. Violation: Speed too fast for conditions.
Points assessed: 2

G. Violation: Speed too slow for traffic
conditions, and/or impeding the flow of
traffic, causing potential safety hazard.

Points assessed: 2

H. Violation: Failure of operator or occupants
to use available restraint system devices
while moving (operator assessed points).

Points assessed: 2

I. Violation: Failure to properly restrain
children in a child restraint system while
moving (when child is 4 years of age or
younger or the weight of child does not
exceed 45 pounds).

Points assessed: 2

J. Violation: One to 10 miles per hour over

posted speed limit.
Points assessed: 3

K. Violation: Over 10 but not more than 15

miles per hour above posted speed limit.
Points assessed: 4

L. Violation: Over 15 but not more than 20

miles per hour above posted speed limit.
Points assessed: 5
M. Violation: Over 20 miles per hour above
posted speed limit.
Points assessed: 6
N. Violation: Following too close.
Points assessed: 4

O. Violation: Failure to yield right of way to

emergency vehicle.
Points assessed: 4

P. Violation: Failure to stop for school bus or

school-crossing signals.
Points assessed: 4

Q. Violation: Failure to obey traffic signals or
traffic instructions of an enforcement
officer or traffic warden; or any official
regulatory traffic sign or device requiring
a full stop or yield of right of way;
denying entry; or requiring direction of
traffic.

Points assessed: 4
R. Violation: Improper passing.
Points assessed: 4

S. Violation: Failure to yield (no official sign

involved).
Points assessed: 4

T. Violation: Improper turning movements

(no official sign involved).
Points assessed: 3

U. Violation: Wearing of headphones/
earphones while driving motor vehicles
(two or more wheels).

Points assessed: 3

V. Violation: Failure to wear an approved
helmet and/or reflectorized vest while
operating or riding on a motorcycle,
MOPED, or a three or four-wheel vehicle
powered by a motorcycle-like engine.

Points assessed: 3
W. Violation: Improper overtaking.
Points assessed: 3

X. Violation: Other moving violations

(involving driver behavior only).
Points assessed: 3

Y. Violation: Operating an unsafe vehicle.

(See Note 2).
Points assessed: 2

Z. Violation: Driver involved in accident is
deemed responsible (only added to
points assessed for specific offenses).

Points assessed: 1

Notes

1. When two or more violations are
committed on a single occasion, points may
be assessed for each individual violation.

2. This measure should be used for other
than minor vehicle safety defects or when a
driver or registrant fails to correct a minor
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defect (for example, a burned out headlight
not replaced within the grace period on a
warning ticket).

§634.46 Point system procedures.

(a) Reports of moving traffic violations
recorded on DD Form 1408 or DD Form
1805 will serve as a basis for
determining point assessment. For DD
Form 1408, return endorsements will be
required from commanders or
supervisors.

(b) On receipt of DD Form 1408 or
other military law enforcement report of
a moving violation, the unit
commander, designated supervisor, or
person otherwise designated by the
installation commander will conduct an
inquiry. The commander will take or
recommend proper disciplinary or
administrative action. If a case involves
judicial or nonjudicial actions, the final
report of action taken will not be
forwarded until final adjudication.

(c) On receipt of the report of action
taken (including action by a U.S.
Magistrate Court on DD Form 1805), the
installation law enforcement officer will
assess the number of points appropriate
for the offense, and record the traffic
points or the suspension or revocation
of driving privileges on the person’s
driving record. Except as specified
otherwise in this part and other Service/
DLA regulations, points will not be
assessed or driving privileges
suspended or revoked when the report
of action taken indicates that neither
disciplinary nor administrative action
was taken.

(d) Installation commanders may
require the following driver
improvement measures as appropriate:

(1) Advisory letter through the unit
commander or supervisor to any person
who has acquired six traffic points
within a 6-month period.

(2) Counseling or driver improvement
interview, by the unit commander, of
any person who has acquired more than
six but less than 12 traffic points within
a 6-month period. This counseling or
interview should produce
recommendations to improve driver
performance.

(3) Referral for medical evaluation
when a driver, based on reasonable
belief, appears to have mental or
physical limits that have had or may
have an adverse affect on driving
performance.

(4) Attendance at remedial driver
training to improve driving
performance.

(5) Referral to an alcohol or drug
treatment or rehabilitation facility for
evaluation, counseling, or treatment.
This action is required for active
military personnel in all cases in which

alcohol or other drugs are a contributing
factor to a traffic citation, incident, or
accident.

(e) An individual’s driving privileges
may be suspended or revoked as
provided by this part regardless of
whether these improvement measures
are accomplished.

(f) Persons whose driving privileges
are suspended or revoked (for one
violation or an accumulation of 12
traffic points within 12 consecutive
months, or 18 traffic points within 24
consecutive months) will be notified in
writing through official channels
(§634.11). Except for the mandatory
minimum or maximum suspension or
revocation periods prescribed by table
5-1 of this part, the installation
commander will establish periods of
suspension or revocation. Any
revocation based on traffic points must
be no less than 6 months. A longer
period may be imposed on the basis of
a person’s overall driving record
considering the frequency, flagrancy,
severity of moving violations, and the
response to previous driver
improvement measures. In all cases,
military members must successfully
complete a prescribed course in
remedial driver training before driving
privileges are reinstated.

(g) Points assessed against a person
will remain in effect for point
accumulation purposes for 24
consecutive months. The review of
driver records to delete traffic points
should be done routinely during records
update while recording new offenses
and forwarding records to new duty
stations. Completion of a revocation
based on points requires removal from
the driver record of all points assessed
before the revocation.

(h) Removal of points does not
authorize removal of driving record
entries for moving violations, chargeable
accidents, suspensions, or revocations.
Record entries will remain posted on
individual driving records for the
following periods of time.

(1) Chargeable nonfatal traffic
accidents or moving violations—3 years.

(2) Nonmandatory suspensions or
revocations—>5 years.

(3) Mandatory revocations—7 years.

§634.47 Disposition of driving records.
Procedures will be established to
ensure prompt notice to the installation
law enforcement officer when a person
assigned to or employed on the
installation is being transferred to
another installation, being released from
military service, or ending employment.
(a) If persons being transferred to a
new installation have valid points or
other entries on the driving records, the

law enforcement officer will forward the
records to the law enforcement officer of
the gaining installation. Gaining
installation law enforcement officers
must coordinate with applicable
commanders and continue any existing
suspension or revocation based on
intoxicated driving or accumulation of
traffic points. Traffic points for persons
being transferred will continue to
accumulate as specified in § 634.46 (g).

(b) Driving records of military
personnel being discharged or released
from active duty will be retained on file
for 2 years and then destroyed. In cases
of immediate reenlistment, change of
officer component or military or civilian
retirement when vehicle registration is
continued, the record will remain
active.

(c) Driving records of civilian
personnel terminating employment will
be retained on file for 2 years and then
destroyed.

(d) Driving records of military family
members containing point assessments
or other entries will be forwarded to the
sponsor’s gaining installation in the
same manner as for service members. At
the new installation, records will be
analyzed and made available
temporarily to the sponsor’s unit
commander or supervisor for review.

(e) Driving records of retirees electing
to retain installation driving privileges
will be retained. Points accumulated or
entries on the driver record regarding
suspensions, revocations, moving
violations, or chargeable accidents will
not be deleted from driver records
except per § 634.46 (g) and (h).

(f) Army users will comply with
paragraphs (a) and (d) of this section by
mailing the individual’s DA Form 3626
to the gaining installation provost
marshal.

Subpart F—Impounding Privately
Owned Vehicles

§634.48 General.

This subpart provides the standards
and procedures for law enforcement
personnel when towing, inventorying,
searching, impounding, and disposing
of POVs. This policy is based on:

(a) The interests of the Services and
DLA in crime prevention, traffic safety,
and the orderly flow of vehicle traffic
movement.

(b) The vehicle owner’s constitutional
rights to due process, freedom from
unreasonable search and seizure, and
freedom from deprivation of private

property.
§634.49 Standards for impoundment.

(a) POVs should not be impounded
unless the vehicles clearly interfere with
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ongoing operations or movement of
traffic, threaten public safety or
convenience, are involved in criminal
activity, contain evidence of criminal
activity, or are stolen or abandoned.

(b) The impoundment of a POV would
be inappropriate when reasonable
alternatives to impoundment exist.

(1) Attempts should be made to locate
the owner of the POV and have the
vehicle removed.

(2) The vehicle may be moved a short
distance to a legal parking area and
temporarily secured until the owner is
found.

(3) Another responsible person may
be allowed to drive or tow the POV with
permission from the owner, operator, or
person empowered to control the
vehicle. In this case, the owner,
operator, or person empowered to
control the vehicle will be informed that
law enforcement personnel are not
responsible for safeguarding the POV.

(c) Impounding of POVs is justified
when any of the following conditions
exist:

(1) The POV is illegally parked—

(i) On a street or bridge, in a tunnel,
or is double parked, and interferes with
the orderly flow of traffic.

(ii) On a sidewalk, within an
intersection, on a cross-walk, on a
railroad track, in a fire lane, or is
blocking a driveway, so that the vehicle
interferes with operations or creates a
safety hazard to other roadway users or
the general public. An example would
be a vehicle parked within 15 feet of a
fire hydrant or blocking a properly
marked driveway of a fire station or
aircraft-alert crew facility.

(iii) When blocking an emergency exit
door of any public place (installation
theater, club, dining hall, hospital, and
other facility).

(iv) In a “tow-away” zone that is so
marked with proper signs.

(2) The POV interferes with—

(i) Street cleaning or snow removal
operations and attempts to contact the
owner have been unsuccessful.

(ii) Emergency operations during a
natural disaster or fire or must be
removed from the disaster area during
cleanup operations.

(3) The POV has been used in a crime
or contains evidence of criminal
activity.

(4) The owner or person in charge has
been apprehended and is unable or
unwilling to arrange for custody or
removal.

(5) The POV is mechanically defective
and is a menace to others using the
public roadways.

(6) The POV is disabled by a traffic
incident and the operator is either
unavailable or physically incapable of

having the vehicle towed to a place of
safety for storage or safekeeping.

(7) Law enforcement personnel
reasonably believe the vehicle is
abandoned.

§634.50 Towing and storage.

(a) Impounded POVs may be towed
and stored by either the Services and
DLA or a contracted wrecker service
depending on availability of towing
services and the local commander’s
preference.

(b) The installation commander will
designate an enclosed area on the
installation that can be secured by lock
and key for an impound lot to be used
by the military or civilian wrecker
service. An approved impoundment
area belonging to the contracted wrecker
service may also be used provided the
area assures adequate accountability
and security of towed vehicles. One set
of keys to the enclosed area will be
maintained by the installation law
enforcement officer or designated
individual.

(c) Temporary impoundment and
towing of POVs for violations of the
installation traffic code or involvement
in criminal activities will be
accomplished under the direct
supervision of law enforcement
personnel.

§634.51 Procedures for impoundment.

(a) Unattended POVs. (1) DD Form
2504 (Abandoned Vehicle Notice) will
be conspicuously placed on POVs
considered unattended. This action will
be documented by an entry in the
installation law enforcement desk
journal or blotter.

(2) The owner will be allowed 3 days
from the date the POV is tagged to
remove the vehicle before impoundment
action is initiated. If the vehicle has not
been removed after 3 days, it will be
removed by the installation towing
service or the contracted wrecker
service. If a contracted wrecker service
is used, a DD Form 2505 (Abandoned
Vehicle Removal Authorization) will be
completed and issued to the contractor
by the installation law enforcement
office.

(3) After the vehicle has been
removed, the installation law
enforcement officer or the contractor
will complete DD Form 2506 (Vehicle
Impoundment Report) as a record of the
actions taken.

(i) An inventory listing personal
property will be done to protect the
owner, law enforcement personnel, the
contractor, and the commander.

(ii) The contents of a closed container
such as a suitcase inside the vehicle
need not be inventoried. Such articles

should be opened only if necessary to
identify the owner of the vehicle or if
the container might contain explosives
or otherwise present a danger to the
public. Merely listing the container and
sealing it with security tape will suffice.

(iii) Personal property must be placed
in a secure area for safekeeping.

(4) DD Form 2507 (Notice of Vehicle
Impoundment) will be forwarded by
certified mail to the address of the last
known owner of the vehicle to advise
the owner of the impoundment action,
and request information concerning the
owner’s intentions pertaining to the
disposition of the vehicle.

(b) Stolen POV or vehicles involved
in criminal activity. (1) When the POV
is to be held for evidentiary purposes,
the vehicle should remain in the
custody of the applicable Service or
DLA until law enforcement purposes are
served.

(2) Recovered stolen POVs will be
released to the registered owner, unless
held for evidentiary purposes, or to the
law enforcement agency reporting the
vehicle stolen, as appropriate.

(3) A POV held on request of other
authorities will be retained in the
custody of the applicable Service or
DLA until the vehicle can be released to
such authorities.

§634.52 Search incident to impoundment
based on criminal activity.

Search of a POV in conjunction with
impoundment based on criminal
activity will likely occur in one of the
following general situations:

(a) The owner or operator is not
present. This situation could arise
during traffic and crime-related
impoundments and abandoned vehicle
seizures. A property search related to an
investigation of criminal activity should
not be conducted without search
authority unless the item to be seized is
in plain view or is readily discernible
on the outside as evidence of criminal
activity. When in doubt, proper search
authority should be obtained before
searching.

(b) The owner or operator is present.
This situation can occur during either a
traffic or criminal incident, or if the
operator is apprehended for a crime or
serious traffic violation and sufficient
probable cause exists to seize the
vehicle. This situation could also arise
during cases of intoxicated driving or
traffic accidents in which the operator is
present but incapacitated or otherwise
unable to make adequate arrangements
to safeguard the vehicle. If danger exists
to the police or public or if there is risk
of loss or destruction of evidence, an
investigative type search of the vehicle
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may be conducted without search
authority. (Air Force, see AFP 125-2).

§634.53 Disposition of vehicles after
impoundment.

(a) If a POV is impounded for
evidentiary purposes, the vehicle can be
held for as long as the evidentiary or
law enforcement purpose exists. The
vehicle must then be returned to the
owner without delay unless directed
otherwise by competent authority.

(b) If the vehicle is unclaimed after
120 days from the date notification was
mailed to the last known owner or the
owner released the vehicle by properly
completing DD Form 2505, the vehicle
will be disposed of by one of the
following procedures:

(1) Release to the lienholder, if
known.

(2) Processed as abandoned property
in accordance with DOD 4160.21-M.

(i) Property may not be disposed of
until diligent effort has been made to
find the owner; or the heirs, next of kin,
or legal representative of the owner.

(ii) The diligent effort to find one of
those mentioned in paragraph (a) of this
section shall begin not later than 7 days
after the date on which the property
comes into custody or control of the law
enforcement agency.

(iii) The period for which this effort
is continued may not exceed 45 days.

(iv) If the owner or those mentioned
in §634.52 are determined, but not
found, the property may not be disposed
of until the expiration of 45 days after
the date when notice, giving the time
and place of the intended sale or other
disposition, has been sent by certified or
registered mail to that person at his last
known address.

(v) When diligent effort to determine
those mentioned in paragraph (b)(2)(iv)
of this section is unsuccessful, the
property may be disposed of without
delay, except that if it has a fair market
value of more than $500, the law
enforcement official may not dispose of
the property until 45 days after the date
it is received at the storage point.

(c) All contracts for the disposal of
abandoned vehicles must comply with
10 U.S.C. 2575.

Subpart G—List of State Driver’s
License Agencies

§634.54 List of State Driver’s License
Agencies.

Notification of State Driver’s License
Agencies. The installation commander
will notify the State driver’s license
agency of those personnel whose
installation driving privileges are
revoked for 1 year or more, following
final adjudication of the intoxicated

driving offense or for refusing to submit
to a lawful blood-alcohol content test in
accordance with §634.8. This
notification will include the basis for
the suspension and the blood alcohol
level. The notification will be sent to the
State in which the driver’s license was
issued. State driver’s license agencies
are listed as follows:

Alabama: Motor Vehicle Division, 2721
Gunter Park Drive, Montgomery, AL
36101, (205) 271-3250.

Alaska: Motor Vehicle Division, P.O.
Box 100960, Anchorage, AK 99510,
(907) 269-5572.

Arizona: Motor Vehicle Division, 1801
West Jefferson Street, Phoenix, AZ
85007, (602) 255—7295.

Arkansas: Motor Vehicle Division, Joel
& Ledbetter Bldg., 7th and Wolfe
Streets, Little Rock, AR 72203, (501)
371-1886.

California: Department of Motor
Vehicles, P.O. Box 932340,
Sacramento, CA 94232, (916) 445—
0898.

Colorado: Motor Vehicle Division, 140
West Sixth Avenue, Denver, CO
80204, (303) 866—3158.

Connecticut: Department of Motor
Vehicles, 60 State Street,
Wethersfield, CT 06109, (203) 566—
5904.

Delaware: Motor Vehicle Director, State
Highway Administration Bldg., P.O.
Box 698, Dover, DE 19903, (302) 736—
4421.

District of Columbia: Department of
Transportation, Bureau of Motor
Vehicles, 301 C Street, NW.,
Washington, DC 20001, (202) 727—
5409.

Florida: Division of Motor Vehicles,
Neil Kirkman Building, Tallahassee,
FL 32301, (904) 488—-6921.

Georgia: Motor Vehicle Division,
Trinity-Washington Bldg., Room 114,
Atlanta, GA 30334, (404) 656—4149.

Hawaii: Division of Motor Vehicle and
Licensing, 1455 S. Benetania Street,
Honolulu, HI 96814, (808) 943-3221.

Idaho: Transportation Department, 3311
State Street, P.O. Box 34, Boise, ID
83731, (208) 334—3650.

Ilinois: Secretary of State, Centennial
Building, Springfield, IL 62756, (217)
782—-4815.

Indiana: Bureau of Motor Vehicles,
State Office Building, Room 901,
Indianapolis, IN 46204, (317) 232—
2701.

Iowa: Department of Transportation
Office of Operating Authority, Lucas
Office Bldg., Des Moines, IA 50319,
(515) 281-5664.

Kansas: Department of Revenue,
Division of Vehicles, Interstate
Registration Bureau, State Office

Bldg., Topeka, KS 66612, (913) 296—
3681.

Kentucky: Department of
Transportation, New State Office
Building, Frankfort, KY 40622, (502)
564—4540.

Louisiana: Motor Vehicle
Administrator, S. Foster Drive, Baton
Rouge, LA 70800, (504) 925-6304.

Maine: Department of State, Motor
Vehicle Division, Augusta, ME 04333,
(207) 289-5440.

Maryland: Motor Vehicle
Administration, 6601 Ritchie
Highway, NE., Glen Burnie, MD
21062, (301) 768-7000.

Massachusetts: Registry of Motor
Vehicle, 100 Nashua Street, Boston,
MA 02114, (617) 727-3780.

Michigan: Department of State, Division
of Driver Licenses and Vehicle
Records, Lansing, MI 48918, (517)
322-1486.

Minnesota: Department of Public Safety,
108 Transportation Building, St. Paul,
MN 55155, (612) 296—-2138.

Mississippi: Office of State Tax
Commission, Woolfolk Building,
Jackson, MS 39205, (601) 982—1248.

Missouri: Department of Revenue, Motor
Vehicles Bureau, Harry S. Truman
Bldg., 301 W. High Street, Jefferson
City, MO 65105, (314) 751-3234.

Montana: Highway Commission, Box
4639, Helena, MT 59604, (406) 449—
2476.

Nebraska: Department of Motor
Vehicles, P.O. Box 94789, Lincoln, NE
68509, (402) 471-3891.

Nevada: Department of Motor Vehicles,
Carson City, NV 89711, (702) 885—
5370.

New Hampshire: Department of Safety,
Division of Motor Vehicles, James H.
Haynes Bldg., Concord, NH 03305,
(603) 271-2764.

New Jersey: Motor Vehicle Division, 25
S. Montgomery Street, Trenton, NJ
08666, (609) 292—-2368.

New Mexico: Motor Transportation
Division, Joseph M. Montoya
Building, Santa Fe, NM 87503, (505)
827-0392.

New York: Division of Motor Vehicles,
Empire State Plaza, Albany, NY
12228, (518) 474-2121.

North Carolina: Division of Motor
Vehicles, Motor Vehicles Bldg.,
Raleigh, NC 27697, (919) 733-2403.

North Dakota: Motor Vehicle
Department, Capitol Grounds,
Bismarck, ND 58505, (701) 224-2619.

Ohio: Bureau of Motor Vehicles, P.O.
Box 16520, Columbus, OH 432186,
(614) 466—4095.

Oklahoma: Oklahoma Tax Commission,
Motor Vehicle Division, 2501 Lincoln
Boulevard, Oklahoma City, OK 73194,
(405) 521-3036
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Oregon: Motor Vehicles Division, 1905
Lana Avenue, NE., Salem, OR 97314,
(503) 378-6903.

Pennsylvania: Department of
Transportation, Bureau of Motor
Vehicles, Transportation and Safety
Bldg., Harrisburg, PA 17122, (717)
787-3130.

Rhode Island: Department of Motor
Vehicles, State Office Building,
Providence, RI 02903, (401) 277-6900.

South Carolina: Motor Vehicle Division,
P.O. Drawer 1498, Columbia, SC
29216, (803) 758-5821.

South Dakota: Division of Motor
Vehicles, 118 W. Capitol, Pierre, SD
57501, (605) 773-3501.

Tennessee: Department of Revenue,
Motor Vehicle Division, 500
Deaderick Street, Nashville, TN
37242, (615) 741—1786.

Texas: Department of Highways and
Public Transportation, Motor Vehicle
Division, 40th and Jackson Avenue,
Austin, TX 78779, (512) 475-7686.

Utah: Motor Vehicle Division State
Fairgrounds, 1095 Motor Avenue, Salt
Lake City, UT 84116, (801) 533-5311.

Vermont: Department of Motor Vehicles,
State Street, Montpelier, VT 05603,
(802) 828—2014.

Virginia: Department of Motor Vehicles,
2300 W. Broad Street, Richmond, VA
23220, (804) 257-1855.

Washington: Department of Licensing,
Highways-Licenses Building,
Olympia, WA 98504, (206) 753—6975.

West Virginia: Department of Motor
Vehicles, 1800 Washington Street,
East, Charleston, WV 25317, (304)
348-2719.

Wisconsin: Department of
Transportation Reciprocity and
Permits, P.O. Box 7908, Madison, WI
53707, (608) 266—2585.

Wyoming: Department of Revenue,
Policy Division, 122 W. 25th Street,
Cheyenne, WY 82002, (307) 777—
5273.

Guam: Deputy Director, Revenue and
Taxation, Government of Guam,
Agana, Guam 96910, (no phone
number available).

Puerto Rico: Department of
Transportation and Public Works,
Bureau of Motor Vehicles, P.O. Box
41243, Minillas Station, Santurce,
Puerto Rico 00940, (809) 722—-2823.

[FR Doc. 05-7165 Filed 4—11-05; 8:45 am]
BILLING CODE 3710-08—P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD01-05-032]

Drawbridge Operation Regulations:
Newtown Creek, Dutch Kills, English
Kills, and Their Tributaries, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the Metropolitan Avenue
Bridge, mile 3.4, across English Kills at
New York City, New York. Under this
temporary deviation the bridge may
remain in the closed position from April
27, 2005 through April 29, 2005. This
temporary deviation is necessary to
facilitate bridge maintenance.

DATES: This deviation is effective from
April 27, 2005 through April 29, 2005.

FOR FURTHER INFORMATION CONTACT: ]udy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668-7195.

SUPPLEMENTARY INFORMATION: The
Metropolitan Avenue Bridge has a
vertical clearance in the closed position
of 10 feet at mean high water and 15 feet
at mean low water. The existing
drawbridge operation regulations are
listed at 33 CFR 117.801(e).

The owner of the bridge, New York
City Department of Transportation
(NYCDOT), requested a temporary
deviation from the drawbridge operation
regulations to facilitate rehabilitation
repairs at the bridge. The bridge must
remain in the closed position to perform
these repairs.

Under this temporary deviation the
NYCDOT Metropolitan Avenue Bridge
may remain in the closed position from
April 27, 2005 through April 29, 2005.

This deviation from the operating
regulations is authorized under 33 CFR
117.35, and will be performed with all
due speed in order to return the bridge
to normal operation as soon as possible.

Dated: April 5, 2005.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 05-7327 Filed 4—11-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD07-05-009]
RIN 1625-AA09

Drawbridge Operation Regulation;
Seventh Coast Guard District

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is removing
drawbridge operation regulations for
seven bascule bridges within the
Seventh Coast Guard District. The seven
bascule bridges were removed and the
regulations governing their operation
are no longer needed.

DATES: This rule is effective April 12,
2005.

ADDRESSES: Documents referred to in
this rule are available for inspection or
copying at the office of the Seventh
Coast Guard District, Bridge Branch, 909
SE 1st Avenue, Room 432, Miami,
Florida 33131, between 7 a.m. and 3
p-m., Monday through Friday, except
Federal holidays. The telephone number
is (305) 415—6743. The Seventh District
Bridge Branch maintains the public
docket for this rulemaking.

FOR FURTHER INFORMATION CONTACT:
Evelyn Smart, Bridge Branch, at (305)
415-6753.

SUPPLEMENTARY INFORMATION:
Good Cause

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Public
comment is not necessary since the
purpose of the affected regulations is to
regulate the opening and closing of
bridges that have been removed. For the
same reasons under 5 U.S.C. 553(d)(3),
the Coast Guard finds good cause exists
for making this rule effective in less
than 30 days after publication in the
Federal Register.

Background and Purpose

The State of Florida (Department of
Transportation) has removed five
bascule bridges, removing the need for
their associated regulations. The
following bridges have been removed:

a. Brooks Memorial (SE 17th Street)
bascule span bridge across the Atlantic
Intracoastal Waterway, mile 1065.9 at
Fort Lauderdale, Broward County,
Florida. (33 CFR 117.261(ii)
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b. MacArthur Causeway bascule span
bridge across the Atlantic Intracoastal
Waterway, mile 1088.8 at Miami,
Miami-Dade County, Florida. (33 CFR
117.261(00))

c. Fuller Warren (I10-I-95) bascule
span bridge across the St. Johns River,
mile 25.4 at Jacksonville, Duval County,
Florida. (33 CFR 117.325(b))

d. Vilano Beach (State Road A1A)
bascule span bridge across the Atlantic
Intracoastal Waterway, mile 778 at
Vilano Beach, Duval County, Florida.
(33 CFR 117.261(c))

e. Ringling Causeway (State Road 780)
bascule span bridge across the Gulf
Intracoastal Waterway, mile 73.6 at
Sarasota, Sarasota County, Florida. (33
CFR 117.287(c))

The regulations governing the
operation of the above mentioned
bascule bridges are to be removed.

The County of Miami-Dade
(Department of Public Works)
constructed a new bascule bridge of
modern safe design to replace the then
existing West Venetian Causeway
bascule bridge across the Atlantic
Intracoastal Waterway, mile 1088.6 at
Miami, Miami-Dade County, Florida.
The previous bascule span bridge was
removed and the regulation governing
the operation of that bridge remains in
33 CFR 117.261(nn). The USCG is
removing 33 CFR 117.261(nn) from the
Code of Federal Regulations as the new
bascule bridge opens upon signal as
provided for in 33 CFR 117.5.

The State of South Carolina
(Department of Transportation) has
constructed a new fixed bridge of
modern safe design to replace the then
existing Maybank Highway bascule span
bridge across the Stono River, mile 11.0
at Johns Island, Charleston County,
South Carolina. The previous bascule
span bridge that serviced the area was
removed even though the regulation
governing the operation of that bridge
still remains at 33 CFR 117.937. The
USCG is removing 33 CFR 117.937 from
the Code of Federal Regulations since
the fixed bridge does not require a
bridge operating regulation.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

This rule removes regulations that are
obsolete because the bridges they govern
no longer exist.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will have no impact on any
small entities because the regulations
being removed apply to bridges that no
longer exist.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
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require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e) of the
Instruction, from further environmental
documentation. Under figure 2—1,
paragraph (32)(e), of the Instruction an
“Environmental Analysis Check List”
and a ‘““Categorical Exclusion
Determination’ are not required for this
rule.

List of Subjects in 33 CFR Part 117
Bridges.

Regulations

m For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR Part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); Section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

§117.261 [Amended]

m2.In§117.261, remove and reserve
paragraphs (c), (ii), (nn) and (oo).

§117.287 [Amended]

m 3.In §117.287, remove and reserve
paragraph (c).

§117.325 [Amended]

m 4.In § 117.325, remove paragraph (b)
and redesignate paragraph (c) as
paragraph (b).

§117.937 [Removed]
m 5. Remove §117.937.
Dated: March 31, 2005.

D.B. Peterman,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 05-7325 Filed 4-11-05; 8:45 am)|]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[RO4-OAR-2004-GA—-0002-200504(a); FRL—
7898-5]

Approval and Promulgation of
Implementation Plans Georgia:
Approval of Revisions to the Georgia
State Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is approving the
State Implementation Plan (SIP)
revisions submitted by the State of
Georgia, through the Georgia
Environmental Protection Division
(GAEPD), on December 18, 2003. These
revisions pertain to rules for Enhanced
Inspection and Maintenance (I/M).
These revisions were the subject of a
public hearing held on November 5,
2003, adopted by the Board of Natural
Resources on December 3, 2003, and
became State effective on December 25,
2003.

DATES: This direct final rule is effective
June 13, 2005 without further notice,
unless EPA receives adverse comment
by May 12, 2005. If adverse comment is
received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID No. R0O4-OAR-2004—
GA-0002, by one of the following
methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Agency Web site: http://
docket.epa.gov/rmepub/ RME, EPA’s

electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

3. E-mail: martin.scott@epa.gov.

4. Fax: (404) 562—-9019.

5. Mail: “R04-0OAR-2004—-GA-0002"",
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960.

6. Hand Delivery or Courier. Deliver
your comments to: Scott M. Martin,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division 12th floor,
U.S. Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
RME ID No. R04-OAR-2004-GA-0002.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through RME, regulations.gov,
or e-mail. The EPA RME website and
the federal regulations.gov website are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
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special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Scott M. Martin, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9036 Mr.
Martin can also be reached via
electronic mail at martin.scott@epa.gov.
SUPPLEMENTARY INFORMATION: The use of
“we,” “us,” or “our” in this document
refers to EPA.

Table of Contents

I. General Information

II. Background

III. Analysis of State’s Submittal

IV. Final Action

V. Statutory and Executive Order Reviews

I. General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

In addition to the publicly available
docket materials available for inspection
electronically in Regional Material in
EDocket, and the hard copy available at
the Regional Office, which are identified
in the ADDRESSES section above, copies
of the State submittal and EPA’s
technical support document are also
available for public inspection during
normal business hours, by appointment
at the State Air Agency. Air Protection
Branch, Georgia Environmental
Protection Division, Georgia Department

of Natural Resources, 4244 International
Parkway, Suite 120, Atlanta, Georgia
30354. Telephone (404) 363-7000.

II. Background

The EPA is approving the SIP
revisions submitted by the State of
Georgia, through the GAEPD, on
December 18, 2003. These revisions
pertain to rules for Enhanced Inspection
and Maintenance (I/M). These revisions
were the subject of a public hearing held
on November 5, 2003, adopted by the
Board of Natural Resources on
December 3, 2003, and became effective
on December 25, 2003.

ITI. Analysis of State’s Submittal

Rule 391-3-20-.01(y) “I/M Test
Manual” is being revised to update the
reference to the I/M Test Manual to
reference the current version dated
September 23, 2003.

Rule 391-3-20-17(2) “Waivers” is
being amended to make the annual
adjustment of the repair waiver limit
using the consumer price index data as
published by the Federal Bureau of
Labor Statistics. For test year 2004 the
limit will be $673.00.

IV. Final Action

EPA is approving the aforementioned
changes to the Georgia SIP because they
are consistent with the Clean Air Act
and Agency requirements.

The EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective June 13, 2005
without further notice unless the
Agency receives adverse comments by
May 12, 2005.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on June 13,
2005 and no further action will be taken
on the proposed rule. Please note that if
we receive adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,

we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
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the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report

containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).
Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 13, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,

EPA APPROVED GEORGIA REGULATIONS

Incorporation by reference, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: March 28, 2005.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

m Part 52 of chapter, title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart L—Georgia

m 2. Section 52.570(c), is amended by
revising entry for: “391-3—-20" to read as
follows:

§52.570 Identification of plan.
* * * * *
(C) * % %

State
State citation Title/subject effective EPA approval date Explanation
date
391-3-20 .......... Enhanced Inspection and Maintenance ............ccocceieeniieeieennee. 12/25/2003 4/12/05 [Insert first page
number of publication].
* * * * *

[FR Doc. 05-7308 Filed 4—11-05; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[TX-80-1-7353; FRL—7897-7]

Approval and Promulgation of
Implementation Plans; Texas; 15%
Rate-of-Progress Plan and Motor
Vehicle Emissions Budgets, Dallas/
Fort Worth Ozone Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision for
the State of Texas for the 15% Rate-of-
Progress Plan (ROP) and 15% ROP

Motor Vehicle Emissions Budget
(MVEB) for the Dallas/Fort Worth
(DFW) ozone nonattainment area. This
plan shows planned emission
reductions required by the Clean Air
Act (Act) from 1990 to 1996 to improve
air quality in the Dallas/Fort Worth
Area. The reductions are from the 1990
base year emissions inventory. The
MVEBs are used for determining
conformity of transportation projects to
the SIP. This action satisfies the Act’s
requirements for an ozone
nonattainment area’s 15% Rate-of-
Progress Plan and approves the MVEBs
under the ROP Plan.

DATES: This rule is effective on May 12,
2005.

ADDRESSES: Copies of the documents
relevant to this action are in the official
file which is available at the Air
Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas

75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 am and
4:30 pm weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. There will
be a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

Copies of any State submittals and
EPA’s technical support document are
also available for public inspection at
the State Air Agency listed below
during official business hours by
appointment:

Texas Commission on Environmental
Quality, Office of Air Quality, 12124
Park 35 Circle, Austin, Texas 78753.
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FOR FURTHER INFORMATION CONTACT:
Herbert R. Sherrow, Jr., Air Planning
Section (6PD-L), Environmental
Protection Agency, Region 6, 1445 Ross
Avenue, Suite 700, Dallas, Texas 75202—
2733, telephone (214) 665-7237; fax
number 214-665-7263; e-mail address
sherrow.herb@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us,” or “our” is used, we mean
the EPA.

Outline

I. What Action Is EPA Taking?

II. What Is the Background for This Action?

III. What Comments Were Received During
the Public Comment Period, January 18,
2001, to March 19, 2001?

IV. Final Action

V. Statutory and Executive Order Reviews

1. What Action Is EPA Taking?

EPA is taking full approval action on
the 15% ROP plan for the DFW ozone
nonattainment area, submitted by Texas
on August 8, 1996, since we have now
finalized approval of the State’s motor
vehicle Inspection/Maintenance (I/M)
program for the DFW area. We are also
taking final action on the Motor Vehicle
Emissions Budget (MVEB) contained in
the 15% ROP Plan.

II. What Is the Background for This
Action?

We proposed full approval of the 15%
ROP plan on January 28, 2001. The Plan
was submitted on August 8, 1996. The
Plan was given conditional, interim
approval on November 10, 1998,
pending corrections to the DFW I/M
program (63 FR 62943). It was given
conditional, interim approval because it
relied on emissions reductions from the
I/M program that received conditional,
interim approval.

For further information on the I/M
conditional, interim approval, see 62 FR
37138, published on July 11, 1997. We
found later that the State met the
conditions of the conditional approval.
We removed the conditions and granted
Texas a final interim approval of the
I/M program on April 23, 1999. See, 64
FR 19910.

Texas then submitted significant
revisions to the I/M program for the
DFW area. The revisions expanded the
program from the 2 core nonattainment
counties to the 4 counties in the
nonattainment area plus 5 additional
counties and upgraded the stringency of
the program. As a result of these
improvements in the I/M program, we
took final approval action on the I/M
program on November 14, 2001, (66 FR
57261).

We indicated in the proposed full
approval of the DFW 15% plan that the
plan would not be finalized until final
action on the I/M program was
complete. Therefore, because we have
completed final action on the I/M
program, we can now take final action
on the 15% ROP Plan and the associated
MVEB.

The MVEB in the plan is for Volatile
Organic Compounds (VOC). The VOC
budget is 165.49 tons per day for 1996.
There is no requirement for a Nitrogen
Oxides (NOx) budget in the 15% plans.

We have received no new information
that would change the approvability of
the ROP target calculations and none of
the credits relied upon for meeting the
ROP targets have changed since our
proposal date. Therefore, this plan
meets the Reasonable Further Progress
requirements of the Act (section
182(b)(1)).

Please refer to 66 FR 4764, January 18,
2001, and its technical support
document (TSD) for additional details
on the 15% Plan, as well as the TSD for
the November 1998 proposal action.

III. What Comments Were Received
During the Public Comment Period,
January 18, 2001, to March 19, 2001?

We did not receive any comments on
the 15% ROP Plan or the associated
MVEB.

IV. Final Action

EPA is approving the 15% Rate of
Progress plan and the Motor Vehicle
Emissions Budgets submitted by Texas
on August 8, 1996, for the DFW ozone
nonattainment area. The VOC MVEB for
the ROP plan is 165.49 tons per day for
1996.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose

any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 ef seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
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and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 13, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the

purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Nitrogen
oxides, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: April 1, 2005.
Richard E. Greene,
Regional Administrator, Region 6.
m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart SS—Texas

m 2.In §52.2270, the table in paragraph
(e) entitled “EPA approved
nonregulatory provisions and quasi-
regulatory measures” is amended by
adding one new entry to the end of the
table to read as follows:

§52.2270 Identification of plan.
* * * * *
(e) * % %

EPA APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE TEXAS SIP

State
Name of SIP Provision Applicable geographic or nonattainment area 25@:2;@{ EPA approval date Comments
date

Approval of the 15% Rate of Progress
Plan and the Motor Vehicle Emis-
sions Budget.

Dallas-Fort Worth

9/8/1996 4/12/2005 [Insert FR page

number where docu-
ment begins].

[FR Doc. 05-7305 Filed 4-11-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R06—OAR-2005-TX-0019; FRL-7898-7]

Approval and Promulgation of
Implementation Plans; Texas; Agreed
Orders in the Beaumont/Port Arthur
Ozone Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is taking direct final
action on revisions to the Texas State
Implementation Plan (SIP). This rule
making covers eight Agreed Orders with
six companies in the Beaumont/Port
Arthur (B/PA) nonattainment area. We
are approving the eight Agreed Orders
between the State of Texas and six
companies in Southeast Texas as a
strengthening of the Texas SIP. These
Agreed Orders will contribute to the
improvement in air quality in the B/PA
nonattainment area and continue to
contribute to the maintenance of the
ozone standard in the southeastern
portion of the State of Texas. The EPA

is approving this SIP revision in
accordance with the requirements of the
Federal Clean Air Act (the Act), sections
110 and 116.

DATES: This rule is effective on June 13,
2005 without further notice, unless EPA
receives relevant adverse comment by
May 12, 2005. If EPA receives such
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that this rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID No. R0O6—OAR—-2005—
TX—0019, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov Follow the on-line
instructions for submitting comments.

o Agency Web site: http://
docket.epa.gov/rmepub/ Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “‘quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

e U.S. EPA Region 6 “Contact Us”
web site: http://epa.gov/region6/
r6coment.htm Please click on “6PD”

(Multimedia) and select “Air” before
submitting comments.

e E-mail: Mr Thomas Diggs at
diggs.thomas@epa.gov. Please also cc
the person listed in the FOR FURTHER
INFORMATION CONTACT section below.

e Fax:Mr. Thomas Diggs, Chief, Air
Planning Section (6PD-L), at fax
number 214-665-7263.

e Mail: Mr. Thomas Diggs, Chief, Air
Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 1200, Dallas, Texas
75202-2733.

e Hand or Courier Delivery: Mr.
Thomas Diggs, Chief, Air Planning
Section (6PD-L), Environmental
Protection Agency, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202—2733.

Such deliveries are accepted only
between the hours of 8 am and 4 pm
weekdays except for legal holidays.
Special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Regional Material in EDocket (RME) ID
No. R06—OAR-2005-TX-0019. EPA’s
policy is that all comments received
will be included in the public file
without change and may be made
available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
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claimed to be Confidential Business
Information (CBI) or other information
the disclosure of which is restricted by
statute. Do not submit information
through Regional Material in EDocket
(RME), regulations.gov, or e-mail if you
believe that it is CBI or otherwise
protected from disclosure. The EPA
RME Web site and the federal
regulations.gov are “anonymous access”’
systems, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public file and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
Regional Material in EDocket (RME)
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in the official file which is available at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
(214) 665—7253 to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. There will
be a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal is also available
for public inspection at the following
state air agency during official business
hours by appointment: Texas
Commission on Environmental Quality,
Office of Air Quality, 12124 Park 35
Circle, Austin, Texas 78753.

FOR FURTHER INFORMATION CONTACT: Guy
Donaldson, Air Planning Section (6PD—
L), Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—-2733, telephone
(214) 665—7242; fax number 214-665—
7263; e-mail address
donaldson.guy@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us,” or “our” is used, we mean
the EPA. Please note that if we receive
relevant adverse comment(s) on an
amendment, paragraph, or section of
this rule and if that provision is
independent of the remainder of the
rule, we may adopt as final those
provisions of the rule that are not the
subject of a relevant adverse comment.

Outline

I. What Action Is EPA Taking?

II. What Is a State Implementation Plan?

[I. What Does Federal Approval of a SIP
Mean to Me?

IV. What Areas in Texas Will This Action
Affect?

V. What Does the Agreed Order Between the
TCEQ and ExxonMobil Oil Corporation,
Jefferson Gounty, Require?

VI. What Do the Agreed Orders Between the
TCEQ and Huntsman Petrochemical
Corporation, Jefferson County, Require?

VII. What Does the Agreed Order Between
the TCEQ and ISP Elastomers, Jefferson
County, Require?

VIII. What Do the Agreed Orders Between the
TCEQ and Mobil Chemical Company,
Division of ExxonMobil Oil Corporation,
Jefferson Gounty, Require?

IX. What Does the Agreed Order Between the
TCEQ and Motiva Enterprises LLC,
Jefferson County, Require?

X. What Does the Agreed Order Between the
TCEQ and Premcor Refining Group,
Jefferson Gounty, Require?

XI. Final Action

XII. Statutory and Executive Order Reviews

I. What Action Is EPA Taking?

On January 10, 2005 the Texas
Commission on Environmental Quality
(TCEQ) submitted a SIP revision which
included the State adopted Agreed
Orders with ExxonMobil Oil
Corporation, Mobil Chemical Company
(Division of ExxonMobil Oil
Corporation), ISP Elastomers, Huntsman
Petrochemical Corporation Port Neches
Plant, Huntsman Petrochemical
Corporation Port Arthur Plant, Premcor
Refining Group, Inc., and Motiva
Enterprises LLC in the Beaumont/Port
Arthur nonattainment area. These

Agreed Orders were developed as a
result of the collaborative efforts
between the TCEQ, local environmental
organizations and a local industry
forum. The Agreed Orders SIP submittal
delineates permanent reductions of
volatile organic compounds, oxides of
nitrogen, hydrogen sulfide, benzene,
carbon monoxide, ammonia, and
particulate matter. They also include air
monitoring activities and other
operational activities. The Companies
entered voluntarily into the Agreed
Orders and we are adopting them into
the Texas SIP under sections 110 and
116 of the Act to make the measures
federally enforceable and because the
State is relying upon the Orders as a
strengthening of the existing Texas SIP
and for continued maintenance of the
standards in the northeast part of Texas.

In this rule making we are approving
under sections 110 and 116 the eight
Agreed Orders between the Texas
Commission on Environmental Quality
and ExxonMobil Oil Corporation, Mobil
Chemical Company (Division of
ExxonMobil Oil Corporation)(two
Orders), ISP Elastomers, Huntsman
Petrochemical Corporation Port Neches
Plant, Huntsman Petrochemical
Corporation Port Arthur Plant, Premcor
Refining Group, Inc., and Motiva
Enterprises LLC in the Beaumont/Port
Arthur nonattainment area.

II. What Is a State Implementation
Plan?

Section 110 of the Act requires states
to develop air pollution regulations and
control strategies to ensure that the state
air quality meets the National Ambient
Air Quality Standards (NAAQS) that
EPA has established. Under section 109
of the Act, EPA established the NAAQS
to protect public health. The NAAQS
address six criteria pollutants. These
pollutants are: carbon monoxide,
nitrogen dioxide, ozone, lead,
particulate matter, and sulfur dioxide.

Each state must submit these
regulations and control strategies to us
for approval and incorporation into the
federally enforceable SIP. Each state has
a SIP designed to protect air quality.
These SIPs can be extensive, containing
state regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

III. What Does Federal Approval of a
SIP Mean to Me?

A state may enforce state regulations
before and after we incorporate those
regulations into a federally approved
SIP. After we incorporate those
regulations into a federally approved
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SIP, both EPA and the public may also
take enforcement action against
violators of these regulations.

IV. What Areas in Texas Will This
Action Affect?

The approval of the eight Agreed
Orders will affect the Beaumont/Port
Arthur (B/PA) Ozone Nonattainment
area and the southeastern part of Texas.
The B/PA area includes Hardin,
Jefferson, and Orange Counties. The
Agreed Orders will contribute to the
improvement in the air quality in the B/
PA area and will continue to contribute
to the maintenance of the ozone
standard in the southeastern portion of
the State of Texas. Each company
offered, individually or a combination
of emission reductions, monitoring, and
operational changes to be memorialized
in Agreed Orders with the Texas
Commission on Environmental Quality.
Since we are approving the Orders into
the Texas SIP, any emission reductions
stipulated in these Agreed Orders are
required by federal law and therefore
are not surplus emissions reductions
and cannot be used for the purposes of
offsetting, netting, or banking. Some of
the companies reserved a portion of the
emissions reductions for future use;
these are not stipulated to in the Agreed
Orders. For further information about
which companies reserved some of the
emissions reductions and the types of
pollutants and amounts being reserved
for future use, see the Technical
Support Document (TSD).

V. What Does the Agreed Order
Between the TCEQ and ExxonMobil Oil
Corporation, Jefferson County, Require?

ExxonMobil Oil Corporation, Jefferson
County, owns and operates an oil
refinery facility at 1795 Burt Street,
Beaumont, Jefferson County, Texas.
ExxonMobil Oil Corporation, Jefferson
County, (TCEQ Account number JE-
0067-I, Customer No. 601470214,
Regulated Entity No. 102450756)
entered into an Agreed Order (Docket
No. 2004-0846—SIP) with the Texas
Commission on Environmental Quality
to provide reductions in the emissions
of volatile organic compounds and
sulfur dioxide, improve and update
plant operations, and perform air
monitoring. The Agreed Order has 18
stipulations and was adopted by the
Commission on December 15, 2004. The
Company installed, on April 4, 2004, a
wet gas scrubber with oxygen
enrichment on the fluid catalytic
cracking unit, Emission Point Number
(EPN) 06ST_003, for the reduction of
sulfur dioxide. By December 31, 2005,
the Company will implement improved
practices and maintenance procedures

for the two ketone units to reduce VOC
fugitive emissions reported under EPN
41_FUGO01, EPN 41_FUGO002, EPN
42_FUGO001, and EPN 42_FUGO002. This
will be for the purpose of reducing
solvent loss and thereby volatile organic
compound emissions. On July 31, 2004
the Company installed and configured
Vivicom Software, and replaced PtR—4
NOx and CO emission analyzers. The
installation of this software will
improve data and system reliability of
the continuous emissions monitoring
system. By May 1, 2006, ExxonMobil
will shut down six grandfathered boilers
for the cogeneration unit and amend the
corresponding Air Quality Permit
#19566. The Company’s boilers to be
shut down are EPN 56SKT_015, EPN
56SKT_016, EPN 56SKT_017, EPN
56SKT_018, EPN 56SKT_019, and EPN
56SKT_032. The Company will also
continue to operate two air quality
monitors for the collection of data
regarding sulfur dioxide in accordance
with the Agreed Order entered into
between the Company and the TCEQ,
Docket No. 97-0827—AIR-E. These
monitors will be operated until EPA has
determined that the Beaumont/Port
Arthur nonattainment area has attainted
the 8-hour ozone standard and
redesignated the area to attainment or
until December 31, 2008, whichever is
later. The Company reserved for future
use, at a minimum, 300 TPY of the SO2
emissions reductions achieved from the
installation of the wet scrubber on the
fluid catalytic cracking unit. The SO2
emissions reductions achieved by the
wet scrubber installed on the fluid
catalytic cracking unit, that are above
300 TPY but not exceeding 9400 TPY,
are required by the Order. All of the
fugitive VOC emissions reductions
achieved by the improved practices and
maintenance procedures for the two
ketone units are required by the Order.
All of the VOC emissions reductions
achieved by the shutdown of the six
boilers are required by the Order. TCEQ
must remove permanently from the
Emissions Inventory the six boilers and
all of their VOC emissions. We have
included the supporting documentation
for this Agreed Order with our TSD
dated February 14, 2005.

VI. What Do the Agreed Orders
Between the TCEQ and Huntsman
Petrochemical Corporation, Jefferson
County, Require?

Huntsman Petrochemical Corporation
owns and operates a C4 and Oxides and
Olefins plant at 2701 Spur 136, Port
Neches, Jefferson County, Texas.
Huntsman Petrochemical Corporation,
Jefferson County, Port Neches Plant
(TCEQ Account Number JE-0052-V,

Customer No. 600632848, Regulated
Entity No. 100219252) entered into an
Agreed Order (Docket No. 2004—0882—
SIP) with the Texas Commission on
Environmental Quality. The Agreed
Order has 14 stipulations and was
adopted by the Commission on
December 15, 2004. By December 31,
2004, the Company had installed and
configured for use EICEMS Software to
improve the data and system reliability
regarding electronic data gathered for
compliance purposes. The system will
improve tracking of emissions and allow
for quicker response to potential
problems. There are no quantifiable
emission reductions from the
implementation of this measure.

Huntsman Petrochemical Corporation
also owns and operates an aromatics
and olefins plant at 4241 Savannah
Avenue, Port Arthur, Jefferson County,
Texas. Huntsman Petrochemical
Corporation, Jefferson County, Port
Arthur Plant (TCEQ Account Number
JE-0135—Q, Customer No. 600632848,
Regulated Entity No. 1002192522),
entered into an Agreed Order (Docket
No. 2004-0845—SIP) with the Texas
Commission on Environmental Quality.
The Agreed Order has 15 stipulations
and was adopted by the Commission on
December 15, 2004. The Company was
to submit, on or before September 30,
2004, amendments to Air Quality Permit
# 16989 to specify and make
enforceable, controls for the benzene
tank emission control project listed in
the Company’s Emission Cap
Compliance Plan dated May 15, 2002.
Benzene emission reductions will occur
as a result of the utilization of a thermal
oxidizer system. By December 31, 2004,
the Company will also install and
configure for use E!CEMS Software to
improve the data and system reliability
regarding electronic data gathered for
compliance purposes. All of the
emissions reductions that will be
achieved by the benzene tank emission
control project are required by the
Agreed Order. We have included the
supporting documentation for these
Agreed Orders with our TSD dated
February 14, 2005.

VII. What Does the Agreed Order
Between the TCEQ and ISP Elastomers,
Jefferson County, Require?

ISP Elastomers owns and operates a
emulsion styrene/butadiene rubber
manufacturing plant at 115 Main Street,
Port Neches, Jefferson County, Texas.
ISP Elastomers, Jefferson County, (TCEQ
Account number JE-0017-A, Customer
No. 602296287, Regulated Entity No.
10224799) entered into an Agreed Order
(Docket No. 2004—0842—SIP) with the
Texas Commission on Environmental
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Quality. The Agreed Order has 14
stipulations and was adopted by the
Commission on December 15, 2004. The
Company was to shut down the North
Plant portion of the plant, resulting in
the elimination of fugitive ammonia
emissions. All of the emissions
reductions achieved by the shutdown of
the North Plant are required by the
Agreed Order. The TCEQ must
permanently remove from the Emissions
Inventory the North Plant and all of its
associated emissions. We have included
the supporting documentation for this
Agreed Order with our TSD dated
February 14, 2005.

VIII. What Do the Agreed Orders
Between the TCEQ and Mobil Chemical
Company, Division of ExxonMobil Oil
Corporation, Jefferson County, Require?

Mobil Chemical Company, a Division
of ExxonMobil Oil Corporation owns
and operates a chemical plant at 2775
Gulf Estates Road, Beaumont, Jefferson
County, Texas. Mobil Chemical
Company, Division of ExxonMobil Oil
Corporation, Jefferson County, (TCEQ
Account number JE-0062S, Customer
No. 601470214, Regulated Entity No.
102450756) entered into an Agreed
Order (Docket No. 2004—-0841-SIP) with
the Texas Commission on
Environmental Quality which will
result in the reduction of the emissions
of volatile organic compound emissions,
oxides of nitrogen, hydrogen sulfide,
and carbon monoxide. The Agreed
Order has 16 stipulations and was
adopted by the Commission on
December 15, 2004. The Company will
shut down an olefins and aromatics
plant boiler, Emission Point No. EH34,
by December 1, 2006. As part of the
Aromatic Restructuring Project of the
Mobil Chemical Company, the company
will remove specific components from
the Olefins and Aromatics UDEX Unit
by December 31, 2005. The removal of
the components represented in Air
Quality Permit # 18838 will reduce
fugitive emissions of volatile organic
compounds from Emission Point Nos.
EF3, EF4, EF9, EF10 and EF11. The
Company reserved for future use 75 TPY
of NOx emissions reductions achieved
by the shutdown of the boiler. All of the
fugitive VOC emissions reductions
achieved by the removal of specific
components from the Olefins and
Aromatics UDEX Unit are required by
the Order. The TCEQ must permanently
remove from the Emissions Inventory
the boiler and all but 75 TPY of its NOx
emissions.

In a second Agreed Order, Mobil
Chemical Company, Division of
ExxonMobil Oil Corporation, Jefferson
County, (TCEQ Account number JE—

0064—0, Customer No. 601549660,
Regulated Entity No. 101485738),
entered into an Agreed Order (Docket
No. 2004—-1654—SIP) with the Texas
Commission on Environmental Quality
which will result in the reduction of the
emissions of volatile organic compound
emissions and hydrogen sulfide. The
Agreed Order has 14 stipulations and
was adopted by the Commission on
December 15, 2004. On December 31,
2003, the Company shut down the
Chemical Specialties Plant sulfurized
isobutylene unit authorized by Air
Quality Permit # 3186. All of the
emissions reductions achieved by the
shutdown of this unit are required by
the Agreed Order. The TCEQ must
permanently remove from the Emissions
Inventory the unit and all of its
associated emissions. We have included
the supporting documentation for this
Agreed Order with our TSD dated
February 14, 2005.

IX. What Does the Agreed Order
Between the TCEQ and Motiva
Enterprises LLC, Jefferson County,
Require?

Motiva Enterprises LLC owns and
operates a refinery at 2100 Houston
Avenue, Port Arthur, Jefferson County,
Texas. Motiva Enterprises LLC, Jefferson
County (TCEQ Account Number JE—
0095D, Customer No. 600124051,
Regulated Entity No. 1000209451)
entered into an Agreed Order (Docket
No. 2004-0843—SIP) with the Texas
Commission on Environmental Quality
to provide reductions in the emissions
of volatile organic compounds, oxides of
nitrogen, sulfur dioxide, particulate
matter and carbon monoxide. The
Agreed Order has 18 stipulations and
was adopted by the Commission on
December 15, 2004. On or before
December 31, 2004, Motiva Enterprises
LLC will shut down Boiler 26 (EPN
SPS2-6) and Boiler 27 (EPN SPS2-7)
authorized by Air Quality Permit No.
6056. Also by this date, the company
will shut down Boiler 31 (EPN SPS3-1).
The Company will uncouple Gas
Turbine Generator 35 from Boiler 34
(EPN SPS3—4) and Boiler 35 (EPN
SPS3-5) and reroute the exhaust gas to
the Waste Heat Boiler (EPN
WHB37SCR), which will have selective
catalytic reduction maintained on the
unit. In addition to the four flares
required by the Consent Decree between
the United States of America and the
States of Delaware and Louisiana and
Motiva Enterprises, Inc. to ensure
compliance with New Source
Performance Standards at refineries
with hydrocarbon flares, which are not
equipped with flare gas recovery, the
company has agreed to meet these same

requirements for its remaining three
flares at the plant (EPN FCCU NO3FS,
EPN HCUNOI1 FS, and EPN
VPSNO4FS). All of the emissions
reductions that will be achieved by the
shutdown of the three boilers and the
uncoupling/rerouting project are
required by the Agreed Order. The
TCEQ must remove permanently from
the Emissions Inventory the three
boilers and all of their associated
emissions. We have included the
supporting documentation for this
Agreed Order with our TSD dated
February 14, 2005.

X. What Does the Agreed Order
Between the TCEQ and Premcor
Refining Group, Jefferson County,
Require?

Premcor Refining Group owns and
operates a petroleum refinery at 1801 S.
Gulfway Drive, Port Arthur, Jefferson
County, Texas. Premcor Refining Group,
Jefferson County (TCEQ Account
Number JE-0042B, Customer No.
601420748, Regulated Entity No.
102584026) entered into an Agreed
Order (Docket No. 2004-0844-SIP) with
the Texas Commission on
Environmental Quality to provide
reductions in the emissions of oxides of
nitrogen, hydrogen sulfide, sulfur
dioxide and carbon monoxide and
improve and update plant operations
and maintenance. The Agreed Order has
20 stipulations and was adopted by the
Commission on December 15, 2004. By
December 31, 2004, the Company will
replace all existing fuel gas burners,
with a combined rated duty of
approximately 600 million British
Thermal Units per hour, in five process
heaters in catalytic reforming unit #
1344, with Low-NOx burners. The
Company will also install a sulfur
degassing system that is designed to
remove hydrogen sulfide from sulfur
prior to its loading into trucks from all
of the in-ground tanks at Sulfur
Recovery Units 543 and 544, which will
be installed on or before December 31,
2004. The Premcor Refining Group will
also install software to improve data
management, reporting and compliance
demonstration for 60 existing boilers
and process heaters and the refinery
process information system on or before
June 30, 2004. On November 30, 2003
the company made modifications to the
regenerative thermal oxidizer (RTO) for
wastewater treatment unit # 8742 in
order to reduce emission events relating
to RTO shutdowns and by June 30,
2005, the company will upgrade the
master electronic control system. Since
the nature of these modifications are to
prevent emission events associated with
RTO shutdowns and not a reduction in
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allowable emissions, there are no
quantifiable emission reductions from
the implementation of these measures.
By April 30, 2005, a wet gas scrubber
utilizing caustic and water solution
sprays to reduce sulfur and particulate
emissions will be installed at the outlet
of the regenerator on the Fluid Catalytic
Cracking unit # 1241. The Company also
is shutting down a boiler with CO
emissions, will operate the existing
catalytic cracking unit in full burn mode
to control the CO emissions, and will
install a flue gas cooler. All of the
emissions reductions that will be
achieved by the replacement of the
existing fuel gas burners with low-NOx
burners, the installation of the sulfur
degassing system, the installation of the
caustic and water solution sprays, the
shutdown of the boiler, and the full
burn mode operation are required by the
Agreed Order. The TCEQ must remove
permanently from the Emissions
Inventory the fuel gas burners and all of
their emissions and the boiler and all of
its emissions. We have included the
supporting documentation for this
Agreed Order with our TSD dated
February 14, 2005.

XI. Final Action

EPA is approving the above-described
eight Agreed Orders into the Texas SIP
and publishing this rule without prior
proposal because we view this as a
noncontroversial amendment and
anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
SIP revision if relevant adverse
comments are received. This rule will
be effective on June 13, 2005 without
further notice unless we receive relevant
adverse comment by May 12, 2005. If
we receive relevant adverse comments,
we will publish a timely withdrawal in
the Federal Register informing the
public that the rule, or affected portion
of the rule, will not take effect. We will
address all public comments in a
subsequent final rule based on the
proposed rule. We will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if we receive relevant adverse comment
on an amendment, paragraph, or section
of this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

XII. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action”” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus

standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804,
however, exempts from section 801 the
following types of rules: rules of
particular applicability; rules relating to
agency management or personnel; and
rules of agency organization, procedure,
or practice that do not substantially
affect the rights or obligations of non
agency parties. 5 U.S.C. 804(3). EPA is
not required to submit a rule report
regarding today’s action under section
801 because this is a rule of particular
applicability establishing source-
specific requirements for eight named
sources. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 13, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.
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Dated: March 11, 2005.
Lawrence E. Starfield,
Acting Regional Administrator, Region 6.
m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart SS—Texas

m 2. The table in § 52.2270(d) entitled
“EPA Approved Texas Source-Specific
Requirements” is amended by adding to
the end of the table eight new entries to
read as follows:

§52.2270 Identification of plan.
* * * * *
(d) * % %

EPA.—APPROVED TEXAS SOURCE-SPECIFIC REQUIREMENTS

State
Name of source Permit or order number effdective EPA approval date Comments
ate

ExxonMobil Oil Corporation, Jefferson Coun- Agreed Order No. 2004— 12/15/2004 4/12/2005 [Insert FR page number
ty, Texas. 0846-SIP. where document begins].

Huntsman Petrochemical Corporation, Port Agreed Order No. 2004— 12/15/2004 4/12/2005 [Insert FR page number
Neches Plant, Jefferson County, Texas. 0882-SIP. where document begins].

Huntsman Petrochemical Corporation, Port Agreed Order No. 2004— 12/15/2004 4/12/2005 [Insert FR page number
Arthur Plant, Jefferson County, Texas. 0845-SIP. where document begins].

ISP Elastomers, Jefferson County, Texas ..... Agreed Order No. 2004— 12/15/2004 4/12/2005 [Insert FR page number

0842-SIP. where document begins].

Mobil Chemical Company, Division of Agreed Order No. 2004— 12/15/2004 4/12/2005 [Insert FR page number
ExxonMobil Oil Corporation, Jefferson 0841-SIP. where document begins].
County, Texas.

Motiva Enterprises LLC, Jefferson County, Agreed Order No. 2004— 12/15/2004 4/12/2005 [Insert FR page number
Texas. 0843-SIP. where document begins].

Premcor Refining Group, Inc., Jefferson Agreed Order No. 2004— 12/15/2004 4/12/2005 [Insert FR page number
County, Texas. 0844-SIP. where document begins].

Mobil Chemical Company, Division of Agreed Order No. 2004— 12/15/2004 4/12/2005 [Insert FR page number
ExxonMobil Qil Corporation, Jefferson 1654-SIP. where document begins].

County, Texas.

* * * * *

[FR Doc. 05-7304 Filed 4—11-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RO5-OAR-2005-IN-0001; FRL-7894-8]
Approval and Promulgation of Air
Quality Implementation Plans; Indiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is approving
revisions to volatile organic compound
(VOC) requirements for Transwheel
Corporation (Transwheel) of Huntington
County, Indiana. Transwheel owns and
operates an aluminum wheel
reprocessing plant at which it performs
cold cleaner degreasing operations. On
December 22, 2004, the Indiana
Department of Environmental
Management (IDEM) submitted a
Commissioner’s Order containing the
revised requirements, and requested
that EPA approve it as an amendment to
the Indiana State Implementation Plan
(SIP). The December 22, 2004,

submission supplements a November 8,
2001, submission. IDEM is seeking EPA
approval of ““an equivalent control
device” for Transwheel’s degreasing
operations, under 326 Indiana
Administrative Code (IAC) 8—3—
5(a)(5)(C).

DATES: This “‘direct final” rule is
effective on June 13, 2005 unless EPA
receives adverse written comments by
May 12, 2005. If adverse comment is
received, EPA will publish a timely
withdrawal of the rule in the Federal
Register and inform the public that the
rule will not take effect.

ADDRESSES: Submit comments,
identified by Regional Material in E-
Docket (RME) ID No. R0O5—-OAR-2005—
IN-0001 by one of the following
methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

Agency Website: http://
docket.epa.gov/rmepub/. RME, EPA’s
electronic public docket and comments
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

E-mail: mooney.john@epa.gov.

Fax:(312)886-5824.

Mail: You may send written
comments to:

John Mooney, Chief, Criteria Pollutant
Section, (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

Hand delivery: Deliver your
comments to: John Mooney, Chief,
Criteria Pollutant Section, (AR-18]),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
18th floor, Chicago, Illinois 60604.

Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m. excluding Federal holidays.

Instructions: Direct your comments to
RME ID No. R05—-OAR-2005-IN-0001.
EPA’s policy is that all comments
received will be included in the public
docket without change, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through RME, regulations.gov,
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or e-mail. The EPA RME website and
the federal regulations.gov website are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I of
the SUPPLEMENTARY INFORMATION section
of the related proposed rule which is
published in the Proposed Rules section
of this Federal Register.

Docket: All documents in the
electronic docket are listed in the RME
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., GBI or other information whose
disclosure is restricted by statute.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the U.S. Environmental
Protection Agency, Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard, Chicago, Illinois 60604. We
recommend that you telephone Matt
Rau, Environmental Engineer, at (312)
886—6524 before visiting the Region 5
office. This Facility is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays.

FOR FURTHER INFORMATION CONTACT: Matt
Rau, Environmental Engineer, Criteria
Pollutant Section, Air Programs Branch
(AR-18J), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, Telephone: (312) 886—6524, E-
Mail: rau.matthew@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us,” or “our” are used we mean
EPA.

Table of Contents

I. General Information
A. Does This Action Apply to Me?
B. How Can I Get Copies of This Document
and Other Related Information?

C. How and to Whom Do I Submit

Comments?

II. What Is EPA Approving?

III. What Are the Changes From the Current
Rule?

IV. What Is EPA’s Analysis of the Supporting
Materials?

V. What Are the Environmental Effects of
These Actions?

VI. What Rulemaking Action Is EPA Taking?

VIL Statutory and Executive Order Reviews

I. General Information
A. Does This Action Apply to Me?

This action applies to a single source,
Transwheel Corporation, whose facility
is located in Huntington County,
Indiana.

B. How Can I Get Copies of This
Document and Other Related
information?

1. The Regional Office has established
an electronic public rulemaking file
available for inspection at RME under
ID No. R0O5-OAR-2005-IN-0001, and a
hard copy file which is available for
inspection at the Regional Office. The
official public file consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public rulemaking
file does not include CBI or other
information whose disclosure is
restricted by statute. The official public
rulemaking file is the collection of
materials that is available for public
viewing at the Air Programs Branch, Air
and Radiation Division, EPA Region 5,
77 West Jackson Boulevard, Chicago,
Ilinois 60604. EPA requests that if at all
possible, you contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday, 8:30 a.m. to 4:30 p.m.
excluding Federal holidays.

2. Electronic Access. You may access
this Federal Register document
electronically through the
regulations.gov web site located at http:/
/www.regulations.gov where you can
find, review, and submit comments on
Federal rules that have been published
in the Federal Register, the
Government’s legal newspaper, and are
open for comment.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other

information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

C. How and To Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text “Public comment on
proposed rulemaking Region 5 Air
Docket R0O5-OAR-2005-IN-0001" in
the subject line on the first page of your
comment. Please ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked “late.” EPA is not
required to consider these late
comments.

For detailed instructions on
submitting public comments and on
what to consider as you prepare your
comments see the ADDRESSES section
and the section I General Information of
the SUPPLEMENTARY INFORMATION section
of the related proposed rule which is
published in the Proposed Rules section
of this Federal Register.

II. What Is EPA Approving?

EPA is approving a revision to
Indiana’s VOC SIP for Transwheel. The
company has requested that it be
permitted to use an oil cover as an
equivalent control device for its cold
cleaner degreaser, under 326 IAC 8-3—
5(a)(5)(C). The oil cover is a layer of
mineral oil several inches thick floating
over the cleaning solvent in a dip tank.
The solvent is a mixture of two water
miscible compounds, N-methyl-2-
pyrrolidinone (NMP) and ethanol amine
(MEA). The oil cover controls VOC
emissions from the dip tank by reducing
solvent evaporation.

III. What Are the Changes From the
Current Rule?

Indiana’s cold cleaner degreaser
control requirements are contained in
326 IAC 8-3-5. Under Section (a)(5) of
this rule, degreasers that use volatile or
heated solvent are required to control
VOC emissions by using a water cover
over the solvent, using a freeboard ratio
over 0.75, or by using “other systems of
demonstrated equivalent control...”
Such equivalent systems, however, must
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be submitted to and approved by EPA
as SIP revisions.

IV. What Is EPA’s Analysis of the
Supporting Materials?

Indiana supplied EPA with technical
information on the solvents used by
Transwheel and the requested oil cover.
Indiana also provided information on
why a water cover would not work with
the solvents used and why the freeboard
ratio of the tank cannot practically be
increased to the level required by 326
IAC 8-3-5.

The solvents Transwheel uses, NMP
and MEA, are miscible in water. An
attempt to use a water cover would fail
to reduce VOC emissions. The water
would blend with the cleaning solvents
and not provide any barrier against
solvent evaporation. To meet the
freeboard ratio requirement of 0.75,
Transwheel would need to raise the
freeboard height on its dip tank to 34
inches. This would require that the
building be altered to accommodate the
dip tank’s increased height. The cost of
raising the roof or lowering the floor
makes this option cost prohibitive.

In its “Guide to Cleaner Technologies:
Cleaning and Degreasing Process
Changes” (EPA/625/R-93/017), EPA
suggests the use of an oil cover for
operations using heated NMP.
Transwheel uses a heated NMP and
MEA solvent blend in its operation. The
supplied technical information shows
that NMP and MEA have similar vapor
densities. The oil cover, a layer of
mineral oil several inches deep,
provides a physical barrier between the
cleaning solvents and the atmosphere.
Thus, it is reasonable to expect an oil
cover to work well for controlling VOC
emissions from an NMP and MEA
solvent blend.

It should also be noted that this
request constitutes a petition for a site-
specific reasonably available control
technology (RACT) plan under 326 IAC
8-1-5. Consequently, Transwheel was
required to demonstrate to IDEM that
the oil cover constitutes RACT for the
subject facility, as well as address the
other factors specified in 326 IAC 8-1—
5(a).

V. What Are the Environmental Effects
of These Actions?

The primary reason for control
technologies in this type of facility is to
reduce precursors of tropospheric
(ground level) ozone. Reactions
involving VOCs and nitrogen oxides in
warm air form tropospheric ozone. The
highest concentrations of ozone occur in
the warm months of the year. Ozone
decreases lung function causing chest
pain and coughing. It can aggravate

asthma and other respiratory diseases.
Children playing outside and healthy
adults who work or exercise outside
also may be harmed by elevated ozone
levels. Ozone also reduces vegetation
growth and reproduction including
economically important agricultural
crops.

The oil cover is expected to provide
equivalent VOC emission reductions to
what would have been achieved by
raising the freeboard height to the
required freeboard ratio. Controlling
VOC emissions from the Transwheel
facility should help to reduce
tropospheric ozone formation in
northeastern Indiana.

VI. What Rulemaking Action Is EPA
Taking?

EPA is approving, through direct final
rulemaking, revisions to VOC emissions
regulations for the Transwheel
aluminum wheel reprocessing facility in
Huntington County, Indiana. The
revision provides for the use of an oil
cover as an equivalent VOC emission
control system under 326 IAC 8-3-5 for
its cold cleaner degreaser.

We are publishing this action without
prior proposal because we view this as
a noncontroversial revision and
anticipate no adverse comments.
However, in the ‘“Proposed Rules”
section of today’s Federal Register, we
are publishing a separate document that
will serve as the proposal to approve the
SIP revision if relevant adverse written
comments are filed. This rule will be
effective June 13, 2005 without further
notice unless we receive relevant
adverse written comment by May 12,
2005. If we receive such comments, we
will publish a final rule informing the
public that this rule will not take effect.
We will address all public comments in
a subsequent final rule based on the
proposed rule. The EPA does not intend
to institute a second comment period on
this action. Any parties interested in
commenting on this action must do so
at this time.

VII. Statutory and Executive Order
Reviews

Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget.

Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

For this reason, this action is also not
subject to Executive Order 13211,

“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001).

Regulatory Flexibility Act

This action merely approves state law
as meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—-4).

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000).

Executive Order 13132: Federalism

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.

Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.



Federal Register/Vol.

70, No. 69/ Tuesday, April 12, 2005/Rules and Regulations

19003

National Technology Transfer
Advancement Act

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804,
however, exempts from section 801 the
following types of rules: rules of
particular applicability; rules relating to
agency management or personnel; and
rules of agency organization, procedure,
or practice that do not substantially
affect the rights or obligations of non
agency parties. 5 U.S.C. 804(3). EPA is
not required to submit a rule report
regarding today’s action under section
801 because this is a rule of particular
applicability.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 13, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

List of Subjects in 40 CFR Part 52
Environmental protection, Air

pollution control, Intergovernmental

relations, Incorporation by reference,

Ozone, Volatile organic compounds.
Dated: March 1, 2005.

Norman Niedergang,

Acting Regional Administrator, Region 5.

m For the reasons stated in the preamble,

part 52, chapter I, title 40 of the Code of

Federal Regulations is amended as

follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart P—Indiana

m 2. Section 52.770 is amended by
adding paragraph (c)(169) to read as
follows:

§52.770 Identification of plan.
* * * * *
(C] * k% %

(169) On December 22, 2004, Indiana
submitted a request to revise the volatile
organic compound requirements for
Transwheel Corporation of Huntington
County, Indiana. EPA is approving the
oil cover as an equivalent control device
under 326 Indiana Administrative Code
8-3-5 (a)(5)(C).

(i) Incorporation by reference.

(A) Commissioner’s Order #2004—04
as issued by the Indiana Department of
Environmental Management on
December 22, 2004.

[FR Doc. 05—-7329 Filed 4-11-05; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE

48 CFR Part 237
[DFARS Case 2003-D103]
Defense Federal Acquisition

Regulation Supplement; Personal
Services Contracts

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD has adopted as final,
without change, an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Sections 721 and
841 of the National Defense
Authorization Act for Fiscal Year 2004.
Section 721 provides permanent
authority for DoD to enter into personal
services contracts for health care at
locations outside of DoD medical

treatment facilities. Section 841 adds
authority for DoD to enter into contracts
for personal services that are to be
performed outside the United States or
that directly support the mission of a
DoD intelligence or counter-intelligence
organization or the special operations
command.

DATES: Effective Date: April 12, 2005.
FOR FURTHER INFORMATION CONTACT: Ms.
Robin Schulze, Defense Acquisition
Regulations Council,
OUSD(AT&L)DPAP(DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—0326;
facsimile (703) 602—-0350. Please cite
DFARS Case 2003-D103.

SUPPLEMENTARY INFORMATION:
A. Background

DoD published an interim rule at 69
FR 55991 on September 17, 2004, to
implement Sections 721 and 841 of the
National Defense Authorization Act for
Fiscal Year 2004 (Pub. L. 108-136).
Section 721 amended 10 U.S.C.
1091(a)(2) to provide permanent
authority for DoD to enter into personal
services contracts for health care at
locations outside of DoD medical
treatment facilities. Section 841
amended 10 U.S.C. 129b to add
authority for DoD to enter into contracts
for personal services that support DoD
activities and programs outside the
United States or that support the
mission of a DoD intelligence or
counter-intelligence organization or the
special operations command.

DoD received no comments on the
interim rule. Therefore, DoD has
adopted the interim rule as a final rule
without change.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because application of the rule is
limited to personal services contracts for
(1) health care at locations outside of
DoD medical treatment facilities, or (2)
urgent or unique services that are to be
performed outside the United States, or
that are in direct support of intelligence
missions, when it would not be
practical for DoD to obtain these
services by other means.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
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contain any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 237
Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

Interim Rule Adopted as Final Without
Change

m Accordingly, the interim rule
amending 48 CFR Part 237, which was
published at 69 FR 55991 on September
17, 2004, is adopted as a final rule
without change.

[FR Doc. 05-7089 Filed 4-11-05; 8:45 am]
BILLING CODE 5001-08—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 216 and 300

[Docket No. 040920271-5083-02, .D.
102004A]

RIN 0648—-AS05

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Tuna Purse Seine Vessels in the
Eastern Tropical Pacific Ocean (ETP)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues a final rule to
implement resolutions adopted by the
Inter-American Tropical Tuna
Commission (IATTC) and by the Parties
to the Agreement on the International
Dolphin Conservation Program (IDCP).
The final rule prohibits activities that
undermine the effective implementation
and enforcement of the Marine Mammal
Protection Act (MMPA), Dolphin
Protection Consumer Information Act
(DPCIA), and International Dolphin
Conservation Program Act (IDCPA).
DATES: Effective May 12, 2005.
ADDRESSES: Written comments on the
collection-of-information requirements
should be sent to Jeremy Rusin, NMFS,
Southwest Region, Protected Resources
Division, 501 W. Ocean Blvd., Suite
4200, Long Beach, CA 90802—4213.
Comments may also be sent via
facsimile (fax) to (562) 980—4027 or via
E-mail. The mailbox address for
providing E-mail comments is

0648 __AS05@noaa.gov. Include in the
subject line of the E-mail the following
document identifier: RIN 0648—AS05.
The Environmental Assessment (EA)
prepared for this rule is available on the
Internet at the following address: http:/
/swr.nmfs.noaa.gov/.

FOR FURTHER INFORMATION CONTACT:
Jeremy Rusin, NMFS, Southwest
Region, Protected Resources Division,
(562) 980—4020.

SUPPLEMENTARY INFORMATION:
Background

The United States is a member of the
IATTC, which was established in 1949
under the Convention for the
Establishment of an Inter-American
Tropical Tuna Commission
(Convention). The IATTC provides an
international forum to ensure the
effective international conservation and
management of highly migratory species
of fish in the Convention Area. The
Convention Area is defined to include
waters of the ETP bounded by the coast
of the Americas, the 40° N. and 40° S.
parallels, and the 150° W. meridian. The
IATTC has maintained a scientific
research and fishery monitoring
program for many years and annually
assesses the fisheries and the status of
tuna stocks to determine appropriate
harvest limits or other measures to
prevent overexploitation of the stocks
and promote viable fisheries. More
recently, the IATTC has moved into
other fishery management issues, such
as managing the cumulative capacity of
vessels fishing in the Convention Area,
addressing bycatch of non-target and
protected species, and imposing time-
area closures to conserve tuna stocks.

In support of fleet capacity control,
the United States agreed to an IATTC
resolution that limited total ETP purse
seine fleet capacity. Currently, the
United States is committed to limiting
the active aggregate capacity of its
domestic tuna purse seine fleet in the
ETP to 8,969 metric tons (mt) carrying
capacity. The U.S. limit was originally
based on the cumulative capacity of
U.S. vessels actively fishing in the ETP
in the years leading up to 1999. In
addition, U.S. purse seine vessels based
in the western Pacific Ocean (WPQO)
were allowed to make 32 trips into the
ETP without counting against the 8,969
mt limit. Recent resolutions adopted by
the IATTC member nations have
addressed limits on fleet capacity. The
United States and other IATTC member
nations and Parties to the Agreement on
the IDCP (Agreement) are responsible
for domestic implementation of
resolutions adopted each year. Under
the U.S. Tuna Conventions Act (16

U.S.C. 951 et seq.), the Secretary of
Commerce is authorized to promulgate
regulations implementing the
recommendations of the IATTC. This
final rule implements the recent
capacity resolutions adopted by the
IATTC member nations.

The IDCPA was signed into law
August 15, 1997, and became effective
March 3, 1999. The IDCPA amends the
MMPA, DPCIA (16 U.S.C. 1385), and
Tuna Conventions Act. The IDCPA,
together with previous declarations,
became the blueprint for the Agreement
on the IDCP. In May 1998, eight nations,
including the United States, signed a
binding, international agreement to
implement the IDCP. The Agreement
became effective on February 15, 1999,
after four nations (United States,
Panama, Ecuador, and Mexico)
deposited their instruments of
ratification, acceptance, or adherence
with the depository for the Agreement.
The IDCPA (16 U.S.C. 1413) mandates
the Secretary of Commerce to issue and
revise regulations, as appropriate, to
implement the IDCP.

On October 29, 2004, NMFS
published a proposed rule in the
Federal Register (69 FR 63122), which
would have: (1) established a register of
U.S. vessels with a history of fishing in
the ETP prior to June 28, 2002 (Vessel
Register), and authorized only those
vessels to purse seine for tuna in the
ETP; (2) limited the aggregate active
capacity of U.S. purse seine vessels in
the ETP to 8,969 mt per year; (3) revised
the requirements for maintaining and
submitting tuna tracking and
verification records; (4) ensured owners
of U.S. vessels on the Vessel Register
pay annual assessments; (5) prohibited
commerce in tuna or tuna products
bearing a label or mark referring to
dolphins, porpoises, or marine
mammals if the label or mark does not
comply with the labeling and marking
requirements of 16 U.S.C. 1385(d); and
(6) prohibited interference with
enforcement and inspection activities,
submission of false information, and
other activities that would undermine
the effectiveness of the MMPA, IDCPA,
and DPCIA.

This final rule is largely unchanged
from the proposed rule. In this final
rule, NMFS responds to public and
government comments, and makes
technical modifications.

Responses to Comments

NMEF'S solicited comments on the
proposed rule. NMFS received seven
comments letters during the 30—day
comment period from U.S. Customs and
Border Protection and the general
public. Key issues and concerns are
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summarized below and responded to as
follows:

Importation, Purchase, Shipment, Sale,
and Transport

Comment 1: The new paragraph
proposed in 50 CFR 216.24(f)(3)(ii) will
help NMFS monitor tuna shipments and
may act as a deterrent to importers who
may consider undermining current law.

Response: NMFS proposed this new
paragraph to achieve the purposes
described in the comment.

Comment 2: The proposed changes to
require the name of the vessel on the
Fisheries Certificate of Origin (FCO)
regardless of the gear type used and to
require importers, exporters, or
processors who take custody of tuna
shipments to sign and date FCOs in
§ 216.24(f)(4)(xi) and (f)(4)(xiv),
respectively, should assist enforcement
efforts.

Response: NMFS proposed these
changes to achieve the purposes
described in the comment.

Comment 3: The proposed rule will
allow NMFS to enforce the dolphin-safe
labeling standard at the wholesale,
distribution and retail levels and not
just against the party responsible for
placing a dolphin related label on the
product. This authority should increase
pressure on businesses that distribute or
sell labeled products to ensure that the
product complies with the dolphin-safe
labeling standard.

Response: The regulations at
§ 216.93(f) extend the recordkeeping
and document submission requirements
to wholesalers/distributors, but not to
retailers. NMFS determined that
extending these requirements to
wholesalers/distributors is necessary to
enforce the dolphin-safe labeling
standard. However, extending this
requirement to the retailers is overly
burdensome due to the number of
entities that would be affected by these
recordkeeping and submission
requirements. NMFS agrees with the
commenter that the regulations should
improve compliance with the dolphin-
safe labeling standard through increased
enforcement pressure at the wholesaler/
distributor level of commerce.

Comment 4: Current regulations
requiring importers to submit paper
copies of import documents, specifically
NOAA Form 370, to U.S. Customs and
Border Protection (USCBP), Department
of Homeland Security, are burdensome
to that agency because the
documentation then had to be
transferred to NMFS. The proposed
change to § 216.24(f)(3)(ii) requiring that
documentation be submitted directly to
NMFS, will reduce this burden and

allow for USCBP resources to be
directed to other objectives.
Response: NMFS proposed this
change to achieve the purposes
described in the comment.

Verification Requirements

Comment 5: The proposed prohibition
against distribution of Tuna Tracking
Forms (TTFs) to private organizations in
§216.93(c)(5)(v) is not consistent with
calls for transparency in the
International Dolphin Conservation
Program Act (IDCPA). This proposed
prohibition undercuts the tracking and
enforcement efforts NMFS is attempting
to strengthen through this proposed
rule. As an alternative, NMFS could
eliminate the name of the vessel owner
or captain on TTFs to protect the
privacy of these individuals while
providing the public with basic but
important information.

Response: The Parties to the
Agreement established, and are bound
by, Rules of Confidentiality and a
System for Tracking and Verifying
Tuna. Section 3, paragraph 7 of the
Agreement’s System for Tracking and
Verifying Tuna (available at http://
www.iattc.org/
IDCPDocumentsENG.htm) states: “TTFs
shall be treated by the competent
national authority as confidential
official documents of the IDCP,
consistent with Article XVIII of the
[Agreement], and the [Agreement’s]
Rules of Confidentiality.” Under
paragraph (1)(b) of the Agreement’s
Rules of Confidentiality (available at
http://www.iattc.org/
IDCPDocumentsENG.htm), “‘information
relating to unloadings or trade which is
associated with individual vessels and/
or companies, including Tuna Tracking
Forms (TTFs) for those vessels” is
treated as confidential.

Because TTFs are documents of the
Secretariat to the Agreement and not
NMFS, NMFS cannot distribute these
documents even if certain sensitive
information is eliminated. Further, TTFs
are confidential documents with no
provision for part, let alone all, of these
documents to be released. Section
216.93(c)(5)(v) of the regulations, which
is now finalized, is consistent with
policies adopted by the Parties to the
Agreement and remains unchanged in
these final regulations.

Comment 6: The proposed changes to
§ 216.93(e) requiring the submittal and
maintenance of records on all tuna
imports (not just those from the ETP)
should enhance NMFS’ ability to track
and verify shipments of tuna products.

Response: NMFS proposed these
changes to achieve the purposes
described in the comment.

Comment 7: The proposed changes to
§216.93(f) to include wholesalers and
distributors of tuna products in the list
of entities that must maintain records
should complement enforcement efforts
and in particular allow for more
frequent audits and spot checks.

Response: NMFS proposed these
changes to achieve the purposes
described in the comment.

Changes From the Proposed Rule

Changes to Vessel Permit Application
Fees

NMEFS clarified in § 216.24(b)(6)(i) of
this final rule that: (1) the amount of the
vessel permit application fee may
change and (2) the amount of the fee is
determined by the Assistant
Administrator, NMFS, in accordance
with the NOAA Finance Handbook and
printed on the vessel permit application
form provided by the Administrator,
Southwest Region. This was always
NMFS'’ intent in § 216.24(b)(6)(i), but
the intent may have not been clear in
the way the proposed regulations were
drafted.

Changes to Observer Placement Fee

NMEFS clarified in § 216.24(b)(6)(iii) of
this final rule that the observer
placement fee supports both the
placement of observers on individual
vessels and the maintenance of the
IATTC observer program or other
approved observer program.

Changes to Disposition of Fisheries
Certificates of Origin

NMFS added a mailing address for the
Tuna Tracking and Verification
Program, Southwest Region, in
§216.24(f)(3).

Changes to Vessel Register

NMEFS clarified in § 300.22(b)(1)(ii)
that purse seine vessels of 400 short
tons (st) (362.8 mt) or less carrying
capacity for which landings of tuna
caught in the ETP comprise 50 percent
or less of the vessel’s total landings for
a given calendar year are exempted from
being listed on the Vessel Register. In
the proposed rule, only purse seine
vessels less than 400 st were included
in this exception. This clarification is
consistent with the description of
vessels required to be listed on the
Vessel Register provided in the
preamble of the proposed rule.

NMFS clarified in § 300.22(b)(4) that
each of the payments and permit
applications listed in § 216.24(b) must
be submitted in order for a vessel to be
listed on the Vessel Register in the
following calendar year. If the required
payments and permit applications are
not submitted to the Regional
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Administrator, the vessel will not be
listed on the Vessel Register in the
following year. This was NMFS’ original
intention, but this was not clear in the
proposed rule.

NMEFS clarified in § 300.22(b)(4)(iii)
that a vessel owner or managing owner
may, at any time during the year,
request that a vessel qualified to be
listed on the Vessel Register be
categorized as inactive for the remainder
of the calendar year by submitting to the
Administrator, Southwest Region,
payment of the associated observer
placement fee plus a 10 percent
surcharge of the fee. In § 300.22(b)(6)(i),
it was already clear that a vessel
qualified to be listed on the Vessel
Register may be added back to the
Vessel Register as inactive at any time
during the year.

In §300.22(b)(5), NMFS removed
paragraphs (iii) and (iv) because vessel
owners are required to take specific
actions (i.e., pay fees and submit permit
applications) for vessels to be listed on
the Vessel Register each year. The
proposed rule incorrectly indicated that
the default condition was for vessels to
remain on the Vessel Register from year
to year unless an owner did not meet
these requirements in which case the
vessel would be removed from the
Vessel Register. In this final rule, NMFS
also divided § 300.22(b)(5)(vi) of the
proposed rule into two paragraphs.
They appear in § 300.22(b)(5)(iii) and
(iv) of this final rule.

NMFS changed § 300.22(b)(5)(v) to
allow the Regional Administrator to
remove a vessel from the Vessel Register
if notified by either the United States
Maritime Administration (MARAD) or
the United States Coast Guard (USCG)
that either the owner has submitted an
application for transfer of the vessel to
foreign registry and flag or that the
documentation of the vessel will be or
has been deleted for any reason. The
failure to include MARAD in this
provision in the proposed regulations
was an oversight. NMFS made the
change in the final rule because deletion
of a vessel from U.S. documentation by
the USCG can be immediate after
MARAD provides its approval of the
action.

NMFS'’ policy and intention is to
remove each vessel from the Vessel
Register upon notification by MARAD
or USCG that either agency has
determined that all requirements for flag
transfer have been met and the only step
remaining is for USCG to complete final
paperwork to delete U.S. documentation
for that vessel. NMFS maintains this
policy in order to prevent U.S. capacity
from transferring with the vessel on the
Vessel Register and increasing the

capacity of the tuna purse seine fleet
fishing in the ETP.

In this final rule, NMFS added a new
§300.22(b)(6) to clarify the process for
removing vessels from the Vessel
Register. According to the process, the
Regional Administrator will promptly
notify the vessel owner in writing of the
removal of the vessel and the reasons for
its removal. For vessel removals under
§ 300.22(b)(5)(iii), the Regional
Administrator will not accept a request
to reinstate the vessel to the Vessel
Register for the term of the permit
sanction. For vessel removals under
§300.22(b)(5)(iv), the Regional
Administrator will not accept a request
to reinstate the vessel to the Vessel
Register until such time as payment is
made on the penalty or penalty
agreement, or other duration agreed
upon between NOAA and the vessel
owner. Section 300.22(b)(6) of the
proposed rule is renumbered as
§300.22(b)(7) in this final rule.

NMFS clarified in § 300.22(b)(7)(v)
(formerly 300.22(b)(6)(v)) that an owner
or managing owner may request that a
vessel replace a vessel of equal or
greater carrying capacity previously
removed from active status on the
Vessel Register by submitting the
observer placement fee, vessel permit
application, and permit application
processing fee in accordance with
§216.24(b). In addition, in order for the
replacement vessel to be listed as active
on the Vessel Register, the captain of the
vessel must possess an operator permit
issued under § 216.24(b).

Classification

Executive Order 12866

This final rule has been determined to
be not “significant”” under Executive
Order 12866. NMFS prepared a
Regulatory Impact Review (RIR)/Final
Regulatory Flexibility Analysis (FRFA)
for this action, included as Appendix A
to the Environmental Assessment (EA)
prepared on the proposed regulations.
The EA, including the FRFA, is
available on the Internet at the following
address: http://swr.nmfs.noaa.gov/.

Regulatory Flexibility Act

Pursuant to procedures established to
implement the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), NMFS
prepared a RIR/FRFA for this action,
included as Appendix A to the EA. The
purposes of this action were described
earlier in the preamble to the proposed
rule, published on October 29, 2004 (69
FR 63122).

NMFS prepared an RIR/Initial
Regulatory Flexibility Analysis (IRFA)
for the proposed rule, which was

described in the classification section of
the preamble to the proposed rule. The
public comment period ended on
November 29, 2004. Comments received
and NMFS responses thereto are
contained in the preamble. No
comments were received on the
economic impacts of the rule.

NMFS considered but rejected two
alternatives to the preferred alternative
which, (1) establishes a register of U.S.
vessels with a history of fishing in the
ETP prior to June 28, 2002, and requires
only those vessels be authorized to
purse seine for tuna in the ETP; (2)
enables the National Marine Fisheries
Service (NMFS) to maintain the Vessel
Register annually, including to establish
procedures for removing vessels for
serious violations and to prevent U.S.
capacity from increasing the regional
capacity of the tuna purse seine fleet in
the ETP; (3) limits the aggregate active
capacity of U.S. purse seine vessels in
the ETP to 8,969 mt per year; (4) revises
the requirements for maintaining and
submitting tuna tracking and
verification records; (5) ensures owners
of U.S. vessels on the Vessel Register
pay annual assessments; (6) prohibits
commerce in tuna or tuna products
bearing a label or mark referring to
dolphins, porpoises, or marine
mammals if the label or mark does not
comply with the labeling and marking
requirements of 16 U.S.C. 1385(d); and
(7) prohibits interference with
enforcement and inspection activities,
submission of false information, and
other activities that would undermine
the effectiveness of the MMPA, IDCPA
and DPCIA.

The first alternative NMFS analyzed
and rejected was the “no action”
alternative. This alternative would not
have implemented recommendations of
the IATTC member nations or
resolutions adopted by the Parties to the
Agreement on the IDCP. The second
alternative NMFS considered and
rejected was the “variations of the
preferred alternative” alternative. This
alternative would retain the clearly
required elements of the preferred
alternative, but it would also include
other measures not specifically required
by internationally adopted resolutions.
Generally, the objectives of resolutions
adopted by the IATTC member nations
and the Parties to the Agreement on the
IDCP are clear; however, some
provisions allow for agency discretion,
either in implementing or interpreting
the intent of the resolution. These
discretionary areas provided the basis
for this third alternative. For example,
under this alternative NMFS considered
discretionary areas with respect to
management of fleet capacity, such as:
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(1) limiting the annual aggregate active
capacity of the U.S. purse seine vessels
participating in the ETP tuna fishery to
an amount less than 8,969 mt, (2)
allowing all vessels owners to have an
equal opportunity to be categorized as
active on the Vessel Register from year
to year regardless of the vessel’s status
in the prior year (i.e., there would be no
incentive for a vessel being active in a
prior year); and (3) not deterring against
frivolous requests for vessels to be
categorized as active on the Vessel
Register.

NMFS rejected the “no action”
alternative because it would not restrict
annual participation by U.S. flag purse
seine vessels in the fishery and would
not implement needed prohibitions or
refine tuna tracking procedures. Under
the “no action” alternative, the United
States would not be fulfilling its
obligations under the IATTC and
Agreement. Adopting this alternative
would provide a precedent for other
nations to ignore future international
recommendations. NMFS rejected the
second alternative which would entail
taking independent action to address
tuna conservation (e.g., quota, area
closures, or other variations of the
preferred alternative) because these
approaches fail to address the potential
for fleet capacity growth. Further, the
United States does not have
independent sources of information that
would provide a sufficiently sound
approach to support a departure from
recommendations of the IATTC member
nations and the Parties to the
Agreement.

NMFS selected the preferred
alternative, which imposes some new
burdens on small entities. Specifically,
the preferred alternative regulates
several (i.e., one or two) small purse
seine vessels (i.e., vessels of 400 st
carrying capacity or less and classified
as small business entities). Under the
rule, several small vessels that have
historically targeted tuna on a full-time
basis, as well as large tuna purse seine
vessels (in excess of 400 st carrying
capacity), would be required to be listed
as active on the Vessel Register and pay
associated annual vessel assessments in
order to fish for tuna in future years.

Updates to the tuna tracking and
verification program; prohibitions
against commerce in tuna or tuna
products bearing a label or mark that
refers to dolphins, porpoises, or marine
mammals if the label or mark does not
comply with the labeling and marking
requirements of 16 U.S.C. 1385(d); and
prohibitions against activities that
undermine the implementation and
enforcement of the MMPA, IDCPA and
DPCIA will not significantly impact

small business entities. However, the
rule will impose some new or increased
burdens to small businesses that will
ensure NMFS’ continued ability to
verify the dolphin-safe status of tuna.
These burdens are largely related to new
tuna tracking and verification
procedures and will affect importers,
exporters, wholesalers/distributors and
transshippers.

NMFS selected the preferred
alternative because it achieves NMFS’
primary objectives to establish domestic
measures consistent with international
resolutions adopted by the IATTC and
the Parties to the Agreement, as well as
other procedural modifications that
NMFS determined to be necessary after
several years experience managing the
U.S. tuna purse seine fleet in the ETP
and implementing a domestic tuna
tracking and verification program.
Specifically, the preferred alternative
both minimizes the potential for
significant economic impacts to a
variety of entities and implements
measures to (1) establish a register of
U.S. vessels with a history of fishing in
the ETP prior to June 28, 2002, and
require only those vessels be authorized
to purse seine for tuna in the ETP; (2)
enable NMFS to maintain the Vessel
Register annually, including to establish
procedures for removing vessels for
serious violations and to prevent U.S.
capacity from increasing the regional
capacity of the tuna purse seine fleet in
the ETP; (3) limit the aggregate active
capacity of U.S. purse seine vessels in
the ETP to 8,969 mt per year; (4) revise
the requirements for maintaining and
submitting tuna tracking and
verification records; (5) ensure owners
of U.S. vessels on the Vessel Register
pay annual assessments; (6) prohibit
commerce in tuna or tuna products
bearing a label or mark referring to
dolphins, porpoises, or marine
mammals if the label or mark does not
comply with the labeling and marking
requirements of 16 U.S.C. 1385(d); and
(7) prohibit interference with
enforcement and inspection activities,
submission of false information, and
other activities that would undermine
the effectiveness of the MMPA, IDCPA
and DPCIA.

As discussed in previous paragraphs,
the “no action” and “independent
action” alternatives were rejected
because they would impose greater
burdens than the preferred alternative
and/or would not implement the seven
measures stated above. Four specific
examples of the burdens NMFS
considered in selecting the preferred
alternative follow. First, in selecting the
preferred alternative NMFS provides
reasons for removing vessels from the

Vessel Register (e.g., the owner of the
vessel is applying to transfer the vessel
to a foreign flag, the vessel has sunk,
etc.) in order to free up opportunities for
other vessels to participate in the
fishery. Second, the preferred
alternative contains a deterrent for a
vessel owner who requests to have a
vessel listed as active on the Vessel
Register but does not utilize that active
status. Vessels for which these frivolous
requests for active status were made
would receive the lowest priority
consideration for active status the
following year, allowing other vessel
owners to attain higher priority. Third,
NMFS considered but rejected taking
independent action to increase the
length of time that records must be
maintained by exporters, transshippers,
importers, processors and wholesalers/
distributors from 2 years to 3 years
because this action would be overly
burdensome to these entities. Fourth,
NMFS considered but rejected taking
independent action to decrease the
length of time within which these
entities are required to submit tracking
and verification documentation to the
Regional Administrator to less than 30
days. This action was rejected because
NMEFS found it would create an
additional burden to these entities
without substantially strengthening
NMFS’ ability to track and verify the
dolphin-safe status of tuna.

Paperwork Reduction Act

This final rule contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA) that
were discussed in the proposed rule. In
Section 216.93(f) of this final rule,
wholesalers/distributors are included in
the list of entities required to produce
records relative to tracking and
verification of tuna to the
Administrator, Southwest Region. This
collection-of-information requirement
was approved by the Office of
Management and Budget (OMB) on
February 6, 2003, under control number
0648-0387. The public reporting burden
for this collection is estimated to
average 30 minutes for a wholesaler/
distributor to produce records.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor will any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

The preceding public reporting
burden estimates for collections of
information include time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
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data needed, and completing and
reviewing the collection of information.

Send written comments regarding this
burden estimate, or any other aspect of
this data collection, including
suggestions for reducing the burden to
NMFS (see ADDRESSES) and David
Rostker, OMB, by e-mail at
David Rostker@omb.eop.gov or by fax
to 202-395-7285.

Endangered Species Act

NMEF'S prepared a Biological Opinion
for the interim final rule to implement
the IDCPA in December 1999,
concluding that fishing activities
conducted under the interim final rule
are not likely to jeopardize the
continued existence of any endangered
or threatened species under the
jurisdiction of NMFS or result in the
destruction or adverse modification of
critical habitat. NMFS is unaware of any
new information that would indicate
this action may affect listed species in
a manner or to an extent not previously
considered, nor do the final regulations
modify the fishery in a manner that
causes an effect to listed species not
previously considered in the Biological
Opinion. Therefore, NMFS has
determined that the conclusions and
incidental take statement of the
Biological Opinion remain valid and
reinitiation of consultation is not
required. NMFS continues to monitor
annual sea turtle takes and mortalities
in the U.S. tuna purse seine fishery
operating in the ETP to ensure that
levels are within those analyzed in the
Biological Opinion and authorized in
the amended Incidental Take Statement.

National Environmental Policy Act

NMFS prepared a draft Environmental
Assessment (EA) for the proposed rule.
NMFS did not receive any comments on
the draft EA. As a result, NMFS
prepared an EA for these final
regulations and the Assistant
Administrator for Fisheries concluded
that there will be no significant impact
on the human environment as a result
of this final rule. A copy of the EA is
available from NMFS (see ADDRESSES) or
at: http://swr.nmfs.noaa.gov.

List of Subjects
50 CFR Part 216

Fish, Marine mammals, Reporting and
recordkeeping requirements.

50 CFR Part 300

International fisheries regulations;
Pacific tuna fisheries.

Dated: April 5, 2005.
Rebecca Lent,
Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.
m For the reasons set out in the preamble,
50 CFR parts 216 and 300 are amended
as follows:

PART 216—REGULATIONS
GOVERNING THE TAKING AND
IMPORTING OF MARINE MAMMALS

m 1. The authority citation for part 216
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq., unless
otherwise noted.

m 2.In § 216.3 the definition for
“Fisheries Certificate of Origin” is
revised and a definition for “South
Pacific Tuna Treaty” is added to read as
follows:

§216.3 Definitions.
* * * * *

Fisheries Certificate of Origin, or FCO,
means NOAA Form 370, as described in
§ 216.24(f)(4).

* * * * *

South Pacific Tuna Treaty means the
Treaty on Fisheries Between the
Governments of Certain Pacific Island
States and the Government of the
United States of America (50 CFR part
300, subpart D).

* * * * *

m 3. Anew §216.17 is added to subpart
B to read as follows:

§216.17 General prohibitions.

It is unlawful for any person to:

(a) Assault, resist, oppose, impede,
intimidate, threaten, or interfere with
any authorized officer in the conduct of
any search, inspection, investigation or
seizure in connection with enforcement
of the MMPA, DPCIA, or IDCPA.

(b) Interfere with, delay, or prevent by
any means the apprehension of another
person, knowing that such person has
committed any act prohibited by the
MMPA.

(c) Resist a lawful arrest for any act
prohibited under the MMPA.

(d) Make any false statement, oral or
written, to an authorized officer
concerning any act under the
jurisdiction of the MMPA, DPCIA,
IDCPA, or attempt to do any of the
above.

(e) Interfere with, obstruct, delay, or
prevent by any means an investigation,
search, seizure, or disposition of seized
property in connection with
enforcement of the MMPA, DPCIA, or
IDCPA.

m 4.In § 216.24 paragraphs (b)(4)
introductory text, (b)(6)(i), (b)(6)(iii), the

introductory text to (£)(3), (f)(3)(ii) and
(iii), (£)(4)(xi), (f)(4)(xiv) and (f)(12) are
revised and a new (f)(3)(iv) is added to
read as follows:

§216.24 Taking and related acts incidental
to commercial fishing operations by tuna
purse seine vessels in the eastern tropical
Pacific Ocean.

* * * * *

(b) * % %

(4) Application for vessel permit. The
owner or managing owner of a purse
seine vessel may apply for a permit from
the Administrator, Southwest Region,
allowing at least 15 days for processing.
All vessel permit applications must be
faxed to (562) 980—4027. An owner or
managing owner requesting to have a
vessel in excess of 400 st (362.8 mt)
carrying capacity for which a DML was
requested categorized as active on the
Vessel Register under § 300.22(b)(4)(i) of
this title must submit to the
Administrator, Southwest Region, the
vessel permit application, payment of
the observer placement fee under
paragraph (b)(6)(iii) of this section and
payment of the vessel permit
application processing fee no later than
September 15 of the year prior to the
year for which the DML was requested.
The owner or managing owner of a
vessel in excess of 400 st (362.8 mt)
carrying capacity not requesting a DML
must submit the vessel permit
application, payment of the observer
placement fee, and payment of the
vessel permit application processing fee
no later than November 30 of the year
prior to the year for which the vessel
permit was requested. An application
must contain:

* * * * *

(6) * % %

(i) Vessel permit application fees.
Payment of the permit application fee is
required before NMFS will issue a
permit. The Assistant Administrator
may change the amount of this fee at
any time if a different fee is determined
in accordance with the NOAA Finance
Handbook. The amount of the fee will
be printed on the vessel permit
application form provided by the
Administrator, Southwest Region.

* * * * *

(iii) Observer placement fee. The
observer placement fee supports the
placement of observers on individual
vessels, and maintenance of the
observer program, as established by the
IATTC or other approved observer
program.

(A) The owner or managing owner of
a vessel for which a DML has been
requested must submit the observer
placement fee, as established by the
IATTC or other approved observer
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program, to the Administrator,
Southwest Region, no later than
September 15 of the year prior to the
calendar year for which the DML was
requested. Payment of the observer
placement fee must be consistent with
the fee for active status on the Vessel
Register under § 300.22(b)(4) of this
title.

(B) The owner or managing owner of
a vessel for which a DML has not been
requested, but that is listed on the
Vessel Register, as defined in § 300.21 of
this title, must submit payment of the
observer placement fee, as established
by the IATTC or other approved
observer program, to the Administrator,
Southwest Region, no later than
November 30 of the year prior to the
calendar year in which the vessel will
be listed on the Vessel Register.
Payment of the observer placement fee
must be consistent with the vessel’s
status, either active or inactive, on the
Vessel Register in § 300.22(b)(4) of this
title.

(C) The owner or managing owner of
a purse seine vessel that is licensed
under the South Pacific Tuna Treaty
must submit the observer placement fee,
as established by the IATTC or other
approved observer program, to the
Administrator, Southwest Region, prior
to obtaining an observer and entering
the ETP to fish. Consistent with
§300.22(b)(1)(i) of this title, this class of
purse seine vessels is not required to be
listed on the Vessel Register under
§300.22(b)(4) of this title in order to
purse seine for tuna in the ETP during
a single fishing trip per calendar year of
90 days or less. Payment of the observer
placement fee must be consistent with
the fee for active status on the Vessel
Register under § 300.22(b)(4) of this
title.

(D) The owner or managing owner of
a purse seine vessel listed as inactive on
the Vessel Register at the beginning of
the calendar year and who requests to
replace a vessel removed from active
status on the Vessel Register under
§300.22(b)(4) of this title during the
year, must pay the observer placement
fee associated with active status less the
observer placement fee associated with
inactive status that was already paid
before NMFS will request the IATTC
Secretariat change the status of the
vessel from inactive to active.

(E) The owner or managing owner of
a purse seine vessel not listed on the
Vessel Register at the beginning of the
calendar year and who requests to
replace a vessel removed from active
status on the Vessel Register under
§300.22(b)(4) of this title during the
year, must pay the observer placement
fee associated with active status before

NMFS will request the IATTC
Secretariat change the status of the
vessel to active.

(F) Payments received after the dates
specified in paragraphs (b) (6) (iii)(A) or
(B) of this section will be subject to a 10
percent surcharge. The Administrator,
Southwest Region, will forward all
observer placement fees described in
this section to the IATTC or to the
applicable organization approved by the

Administrator, Southwest Region.
* * * * *

(f] * % %

(3) Disposition of Fisheries
Certificates of Origin. The FCO
described in paragraph (f)(4) of this
section may be obtained from the
Administrator, Southwest Region, or
downloaded from the Internet at
http://swr.nmfs.noaa.gov/
noaa370.htm.* * *

(ii) FCOs and associated certifications,
if any, that accompany imported
shipments of tuna must be submitted by
the importer of record to the Tuna
Tracking and Verification Program,
Southwest Region, within 30 days of the
shipment’s entry into the commerce of
the United States. FCOs submitted via
mail should be sent to Tuna Tracking
and Verification Program, Southwest
Region, P.O. Box 32469, Long Beach, CA
90832—2469. Copies of the documents
may be submitted electronically using a
secure file transfer protocol (FTP) site.
Importers of record interested in
submitting FCOs and associated
certifications via FTP may contact a
representative of the Tuna Tracking and
Verification Program at the following
email address:
SWRTuna.Track@noaa.gov. The Tuna
Tracking and Verification Program will
facilitate secure transfer and protection
of certifications by assigning a separate
electronic folder for each importer.
Access to the electronic folder will
require a user identification and
password. The Tuna Tracking and
Verification Program will assign each
importer a unique user identification
and password. Safeguarding the
confidentiality of the user identification
and password is the responsibility of the
importer to whom they are assigned.
Copies of the documents may also be
submitted via mail either on compact
disc or as hard copies. All electronic
submissions, whether via FTP or on
compact disc, must be in either Adobe
Portable Document Format (PDF) or as
an image file embedded in a Microsoft
Word, Microsoft PowerPoint, or Gorel
WordPerfect file.

(iii) FCOs that accompany imported
shipments of tuna destined for further
processing in the United States must be

endorsed at each change in ownership
and submitted to the Administrator,
Southwest Region, by the last endorser
when all required endorsements are
completed.

(iv) Importers and exporters are
required to retain their records,
including FCOs, import or export
documents, invoices, and bills of lading
for 2 years, and such records must be
made available within 30 days of a
request by the Secretary or the
Administrator, Southwest Region.

(4) * * %

(xi) The name of the harvesting vessel;
* * * * *

(xiv) Each additional importer,
exporter, or processor who takes
custody of the shipment must sign and
date the form to certify that the form
and attached documentation accurately
describes the shipment of fish that they

accompany.
* * * * *

(12) Market Prohibitions. (i) It is
unlawful for any person to sell,
purchase, offer for sale, transport, or
ship in the United States, any tuna or
tuna products unless the tuna products
are either:

(A) Dolphin-safe under subpart H of
this part; or

(B) Harvested in compliance with the
IDCP by vessels under the jurisdiction
of a nation that is a member of the
IATTC or has initiated, and within 6
months thereafter completes, all steps
required by an applicant nation to
become a member of the IATTC.

(ii) It is unlawful for any exporter,
transshipper, importer, processor, or
wholesaler/distributor to possess, sell,
purchase, offer for sale, transport, or
ship in the United States, any tuna or
tuna products bearing a label or mark
that refers to dolphins, porpoises, or
marine mammals unless the label or
mark complies with the requirements of
16 U.S.C. 1385(d).

* * * * *

m 5.In § 216.93, paragraphs (c)(5)(v), (e)
and (f) are revised to read as follows:

§216.93 Tracking and verification
program.

* * * * *

(c) * x %

(5) * x %

(v) TTFs are confidential documents
of the IDCP. Vessel captains and
managing offices may not provide
copies of TTFs to any representatives of
private organizations or non-member
states.

* * * * *

(e) Tracking imports. All tuna

products, except fresh tuna, that are
imported into the United States must be
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accompanied by a properly certified
FCO as required by § 216.24(f)(2). For
tuna tracking purposes, copies of FCOs
and associated certifications must be
submitted by the importer of record to
the Administrator, Southwest Region,
within 30 days of the shipment’s entry
into the commerce of the United States
as required by § 216.24(f)(3)(ii).

(f) Verification requirements—(1)
Record maintenance. Any exporter,
transshipper, importer, processor, or
wholesaler/distributor of any tuna or
tuna products must maintain records
related to that tuna for at least 2 years.
These records include, but are not
limited to: FCOs and required
certifications, any reports required in
paragraphs (a), (b) and (d) of this
section, invoices, other import
documents, and trip reports.

(2) Record submission. Within 30
days of receiving a shipment of tuna or
tuna products, any exporter,
transshipper, importer, processor,
wholesaler/distributor of tuna or tuna
products must submit to the
Administrator, Southwest Region, all
corresponding FCOs and required
certifications for those tuna or tuna
products.

(3) Audits and spot checks. Upon
request of the Administrator, Southwest
Region, any exporter, transshipper,
importer, processor, or wholesaler/
distributor of tuna or tuna products
must provide the Administrator,
Southwest Region, timely access to all
pertinent records and facilities to allow
for audits and spot-checks on caught,

landed, stored, and processed tuna.
* * * * *

PART 300—INTERNATIONAL
FISHERIES REGULATIONS

m 1. The authority citation for part 300
continues to read as follows:

Authority: 16 U.S.C. 951-961 and 971 et
seq., unless otherwise noted.

m 2.In §300.21 definitions for ‘“South
Pacific Tuna Treaty” and “Vessel
Register” are added to read as follows:

§300.21 Definitions.

* * * * *

South Pacific Tuna Treaty means the
Treaty on Fisheries Between the
Governments of Certain Pacific Island
States and the Government of the
United States of America (50 CFR part
300, subpart D).

* * * * *

Vessel Register means the regional
register of vessels authorized to purse
seine for tuna in the Convention Area,
as established by the Inter-American

Tropical Tuna Commission on June 28,
2002.

m 3.In § 300.22 the section heading and
paragraph (b) is revised to read as
follows:

§300.22 Yellowfin tuna—recordkeeping
and written reports.
* * * * *

(b) Vessel register. Except as provided
under paragraph (b)(1) of this section,
vessels must be listed on the Vessel
Register and categorized as active under
paragraph (b)(4)(i) of this section in
order to purse seine for tuna in the
Convention Area.

(1) Exceptions. The following classes
of vessels are exempted from being
listed on the Vessel Register to purse
seine for tuna in the Convention Area:

(i) Vessels licensed under the South
Pacific Tuna Treaty that exercise an
option to fish in the Convention Area
for a single trip each year, provided that
the total number of optional trips does
not exceed 32 in a given calendar year.
Each optional trip in the Convention
Area may not exceed 90 days in
duration.

(ii) Vessels of 400 st (362.8 mt) or less
carrying capacity for which landings of
tuna caught in the Convention Area
comprise 50 percent or less of the
vessel’s total landings, by weight, for a
given calendar year.

(2) Requirements for inclusion on the
vessel register. The Vessel Register shall
include, consistent with resolutions of
the IATTC, only vessels that fished in
the Convention Area prior to the
creation of the Vessel Register on June
28, 2002. New vessels may be added to
the Vessel Register at any time to
replace those previously removed by the
Regional Administrator, provided that
the total capacity of the replacement
vessel or vessels does not exceed that of
the vessel or vessels being replaced.

(3) Vessel information. The owner of
any fishing vessel that uses purse seine,
longline, drift gillnet, harpoon, or troll
fishing gear to harvest tuna in the
Convention Area for sale or a person
authorized in writing to serve as agent
for the owner must provide such
information about the vessel and its
characteristics as requested by the
Regional Administrator, to conform to
IATTC actions relative to the Vessel
Register. This information initially
includes, but is not limited to, vessel
name and registration number; a
photograph of the vessel with the
registration number showing and
legible; vessel length, beam and
moulded depth; gross tonnage and hold
capacity in cubic meters and tonnage;
engine horsepower; date and place

where built; and type of fishing method
or methods used.

(4) Vessel register status. For a vessel
to be categorized as either “active” or
“inactive” on the Vessel Register in the
following calendar year, the vessel
owner or managing owner must submit
to the Regional Administrator under
§ 216.24(b) of this title, the observer
placement fee, vessel permit
application, and permit application
processing fee for the vessel.

(i) Active status. As early as August 1
of each year, vessel owners or managing
owners may submit to the Regional
Administrator, a vessel permit
application and payment of the permit
application fee and observer placement
fee for each vessel in excess of 400 st
(362.8 mt) carrying capacity qualified to
be listed on the Vessel Register under
paragraph (b)(2) of this section to have
a vessel categorized as active for the
following calendar year. Vessel permit
applications may not be submitted via
regular mail; they must be faxed to (562)
980—4027. Owners or managing owners
of vessels of 400 st (362.8 mt) carrying
capacity or less must only submit
payment of the observer placement fee
associated with active status in order to
request a small purse seine vessel be
categorized as active for the following
calendar year. The Regional
Administrator must receive the faxed
vessel permit application and payment
of the observer placement fee and
permit application processing fee no
later than September 15 for vessels for
which a DML was requested for the
following year and no later than
November 30 for vessels for which a
DML was not requested for the
following year. Submission of the vessel
permit application and payment of the
observer placement fee and permit
application processing fee will be
interpreted by the Regional
Administrator as a request for a vessel
to be categorized as active. The
following restrictions apply to active
status:

(A) The cumulative carrying capacity
of all vessels categorized as active on
the Vessel Register may not exceed
8,969 mt in a given year;

(B) A vessel may not be added to
active status on the Vessel Register
unless the captain of the vessel has
obtained a valid operator permit under
§216.24(b)(2) of this title;

(C) For 2005 only, requests for vessels
will be prioritized on a first-come, first-
served basis according to the date and
time the fax is received in the office of
the Regional Administrator;

(D) Requests for active status for 2006
and subsequent years will be prioritized
according to the following hierarchy:
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(1) Requests received for vessels that
were categorized as active in the
previous year, beginning with the
vessel’s status in 2005, unless the
request for active status was determined
to be frivolous by the Regional
Administrator under paragraph (b)(4)(ii)
of this section;

(2) Requests received for vessels that
were categorized as inactive under
paragraph (b)(4)(iii) of this section in the
previous year, beginning with the
vessel’s status in 2005;

(3) Requests for vessels not described
in paragraphs (b)(4)(D)(1) or (2) of this
section will be prioritized on a first-
come, first-served basis according to the
date and time stamp printed by the
incoming fax machine upon receipt,
provided that the associated observer
placement fee is paid by the applicable
deadline described in § 216.24(b)(6)(iii)
of this title; and

(4) Requests received from owners or
managing owners of vessels that were
determined, by the Regional
Administrator, to have made a frivolous
request for active status under
paragraph (b)(4)(ii) of this section.

(ii) Frivolous requests for active
status. Beginning with requests made
for 2005, a request for active status
under paragraph (b)(4)(i) of this section
will be considered frivolous, unless as
a result of force majeure or other
extraordinary circumstances as
determined by the Regional
Administrator if, for a vessel categorized
as active in a given calendar year, less
than 20 percent of the vessel’s total
landings, by weight, in that same year
is comprised of tuna harvested by purse
seine in the Convention Area.

(iii) Inactive status. From August 1
through November 30 of each year,
vessel owners or managing owners may
request that vessels qualified to be listed
on the Vessel Register under paragraph
(b)(2) of this section be categorized as
inactive for the following calendar year
by submitting to the Regional
Administrator payment of the associated
observer placement fees. At any time
during the year, a vessel owner or
managing owner may request that a
vessel qualified to be listed on the
Vessel Register under paragraph (b)(2) of
this section be categorized as inactive
for the remainder of the calendar year
by submitting to the Regional

Administrator payment of the associated
observer placement fee plus a 10
percent surcharge of the fee. Payment of
the observer placement fee consistent
with inactive status will be interpreted
by the Regional Administrator as a
request for the vessel to be categorized
as inactive.

(5) Removal from the vessel register. A
vessel may be removed from the Vessel
Register by the Regional Administrator:

(i) If the vessel has sunk;

(ii) Upon written request by the
vessel’s owner or managing owner;

(iii) Following a final agency action
on a permit sanction for a violation;

(iv) For failure to pay a penalty or for
default on a penalty payment agreement
resulting from a final agency action for
a violation; or

(v) If the U.S. Maritime
Administration or the U.S. Coast Guard
notifies NMFS that:

(A) The owner has submitted an
application for transfer of the vessel to
foreign registry and flag; or

(B) The documentation for the vessel
will be or has been deleted for any
reason.

(6) Process for Removal from the
Vessel Register. When a vessel is
removed from the Vessel Register under
paragraph (b)(5) of this section, the
Regional Administrator shall promptly
notify the vessel owner in writing of the
removal and the reasons therefor. For a
removal from the Vessel Register under
§ 300.22(b)(5)(iii), the Regional
Administrator will not accept a request
to reinstate the vessel to the Vessel
Register for the term of the permit
sanction. For a removal from the Vessel
Register under § 300.22(b)(5)(iv), the
Regional Administrator will not accept
a request to reinstate the vessel to the
Vessel Register until such time as
payment is made on the penalty or
penalty agreement, or such other
duration as NOAA and the vessel owner
may agree upon.

(7) Procedures for replacing vessels
removed from the Vessel Register. (i) A
vessel previously listed on the Vessel
Register, but not included for a given
year or years, may be added back to the
Vessel Register and categorized as
inactive at any time during the year,
provided the owner of the vessel pays
the observer placement fee associated

with inactive status plus a 10 percent
surcharge of the fee.

(ii) A vessel may be added to the
Vessel Register and categorized as active
in order to replace a vessel removed
from active status under paragraph
(b)(5) of this section, provided the total
carrying capacity of active vessels does
not exceed 8,969 mt and the owner
submits a complete request under
paragraph (b)(7)(iv) or (v) of this section.

(iii) After a vessel categorized as
active is removed from the Vessel
Register, the Regional Administrator
will notify owners or managing owners
of vessels categorized as inactive that
replacement capacity is available on the
active list of the Vessel Register. In the
event that owners of inactive vessels do
not request to replace a removed vessel,
the Regional Administrator will notify
owners of vessels eligible for, but not
included on, the Vessel Register that
replacement capacity is available on the
active list of the Vessel Register.

(iv) The owner or managing owner of
a purse seine vessel of 400 st (362.8 mt)
carrying capacity or less may request a
vessel be categorized as active to replace
a vessel removed from the Vessel
Register by submitting payment of the
observer placement fee to the Regional
Administrator.

(v) The owner or managing owner of
a purse seine vessel in excess of 400 st
(362.8 mt) carrying capacity may request
a vessel be categorized as active to
replace a vessel removed from the
Vessel Register by submitting to the
Regional Administrator under
§ 216.24(b) of this title, the observer
placement fee, vessel permit
application, and permit application
processing fee for the replacement
vessel. The replacement vessel will be
eligible to be categorized as active on
the Vessel Register if it has a carrying
capacity equal to or less than the vessel
being replaced, and the captain of the
replacement vessel possesses an
operator permit under § 216.24(b) of this
title.

(vi) The Regional Administrator will
forward requests to replace vessels
removed from the Vessel Register within
15 days of receiving each request.

[FR Doc. 05-7312 Filed 4-11-05; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 1000, 1001, 1005, 1006,
1007, 1030, 1032, 1033, 1124, 1126, and
1131

[Docket No. AO-14-A73, et al.; DA-03-10]

Milk in the Northeast and Other
Marketing Areas; Notice of Hearing on
Proposed Amendments to Tentative
Marketing Agreements and Orders

7p%';R Marketing area AO Nos.

1001 ... | Northeast ............... AO-14-A73
1005 ... | Appalachian .. AO-388-A14
1006 ... | Florida ........... AO-356-A37
1007 ... | Southeast .............. AO-366-A43
1030 ... | Upper Midwest ...... AO-361-A38
1032 ... | Central AO-313-A47
1033 ... | Mideast AO-166-A71
1124 ... | Pacific Northwest ... | AO-368-A34
1126 ... | Southwest .............. AO-231-A67
1131 ... | Arizona Las-Vegas | AO-271-A39

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule; Notice of public
hearing on proposed rulemaking.

SUMMARY: A national public hearing is
being held to consider proposals seeking
to amend the Class I fluid milk product
definition of all Federal milk marketing
orders.

DATES: The hearing will convene at 8
a.m. on Monday, June 20, 2005.
ADDRESSES: The hearing will be held at
Sheraton Station Square Hotel, 300 West
Station Square Drive, Pittsburgh, PA
15219-1122. Telephone Number: (412)
261-2000.

FOR FURTHER INFORMATION CONTACT:
Gino M. Tosi, Marketing Specialist,
USDA/AMS/Dairy Programs, Order
Formulation and Enforcement Branch,
Stop 0231-Room 2971, 1400
Independence Avenue, SW.,
Washington, DC 20250-0231, (202) 690—
1366, e-mail address:
gino.tosi@usda.gov.

Persons requiring a sign language
interpreter or other special
accommodations should contact David
Z. Walker, Market Administrator, at
(330) 225-4758; email address:
dwalker@fmmaclev.com before the
hearing begins.

SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12866.

Notice is hereby given of a public
hearing to be held at Sheraton Station
Square Hotel, 300 West Station Square
Drive, Pittsburgh, Pennsylvania
beginning at 8 a.m., on Monday, June
20, 2005, with respect to proposed
amendments to the tentative marketing
agreements and to the orders regulating
the handling of milk in the Northeast
and other marketing areas.

The hearing is called pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
Part 900).

The purpose of the hearing is to
receive evidence with respect to the
economic and marketing conditions
which relate to the proposed
amendments, hereinafter set forth, and
any appropriate modifications thereof,
to the tentative marketing agreements
and to the orders.

Actions under the Federal milk order
program are subject to the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
This Act seeks to ensure that, within the
statutory authority of a program, the
regulatory and informational
requirements are tailored to the size and
nature of small businesses. For the
purpose of the Act, a dairy farm is a
“small business” if it has an annual
gross revenue of less than $750,000, and
a dairy products manufacturer is a
“small business” if it has fewer than 500
employees. Most parties subject to a
milk order are considered as a small
business. Accordingly, interested parties
are invited to present evidence on the
probable regulatory and informational
impact of the hearing proposals on
small businesses. Also, parties may
suggest modifications of these proposals
for the purpose of tailoring their
applicability to small businesses.

The amendments to the rules
proposed herein have been reviewed
under Executive Order 12988, Civil
Justice Reform. They are not intended to
have a retroactive effect. If adopted, the
proposed amendments would not
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 8c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the
Department of Agriculture (Department)
a petition stating that the order, any
provision of the order, or any obligation
imposed in connection with the order is
not in accordance with the law. A
handler is afforded the opportunity for
a hearing on the petition. After a
hearing, the Department would rule on
the petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has its principal place of
business, has jurisdiction in equity to
review the Department’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after the date
of the entry of the ruling.

Interested parties who wish to
introduce exhibits should provide the
Presiding Officer at the hearing with (6)
copies of such exhibits for the Official
Record. Also, it would be helpful if
additional copies are available for the
use of other participants at the hearing.

List of Subjects in 7 CFR Parts 1000,
1001, 1005, 1006, 1007, 1030, 1032,
1033, 1124, 1126, and 1131

Milk marketing orders.

PARTS 1000, 1001, 1005, 1006, 1007,
1030, 1032, 1033, 1124, 1126, AND
1131—[AMENDED]

The authority citation for 7 CFR Parts
1000, 1001, 1005, 1006, 1007, 1030,
1032, 1033, 1124, 1126, and 1131
continues to read as follows:

Authority: 7 U.S.C. 601-674.
The proposed amendments, as set

forth below, have not received the
approval of the Department.



Federal Register/Vol. 70, No. 69/Tuesday, April 12, 2005/Proposed Rules

19013

Proposed by Dairy Farmers of America,
Inc.

Proposal No. 1

This proposal seeks to amend the
fluid milk product definition to include
products formulated using milk or milk
solids for beverage consumption by
removing the 6.5 percent nonfat milk
solids standard.

1. Amend § 1000.15 by revising
paragraphs (a) and (b)(1), to read as
follows:

§1000.15 Fluid milk product.

(a) Except as provided in paragraph
(b) of this section, fluid milk product
means any product containing milk or
milk products in fluid or frozen form
containing less than 9 percent butterfat
that are intended to be used as
beverages, including any beverage
products that are flavored, cultured,
modified with added nonfat solids,
sterilized, concentrated, or
reconstituted. As used in this part, the
term concentrated milk means milk that
contains not less than 25.5 percent, and
not more than 50 percent, total milk
solids.

(b) * x %

(1) Plain or sweetened evaporated
milk/skim milk, sweetened condensed
milk/skim milk, formulas especially
prepared for infant feeding or dietary
use (meal replacement) that are
packaged in hermetically-sealed
containers, and whey; and
* * * * *

Proposal No. 2

This proposal seeks to amend the
fluid milk product definition to include
any dairy ingredient, including whey,
when calculating the milk contained in
a product on a protein-equivalent or
nonfat solids equivalent basis.

Proposed by O-AT-KA Milk Products
Cooperative, Inc.

Proposal No. 3

This proposal seeks to amend the
fluid milk product definition by adding
a true-protein standard. In determining
the protein content and milk equivalent
of a product, the proposal seeks to
include all dairy solids—such as
caseinates, milk protein concentrates
and whey protein—and non-dairy
sources while pricing only the milk
equivalent of the dairy solids.
Furthermore, this proposal seeks to add
exemptions for alcoholic beverages
containing dairy ingredients and
formulas prepared for dietary use (meal
replacements or nutritional
supplements) having a true-protein
content from any source greater than 6.2
percent on a protein-equivalent basis.

1. Amend § 1000.15 by revising
paragraph (b)(1), redesignating
paragraph (b)(2) as paragraph (b)(4), and
adding new paragraphs (b)(2) and (b)(3)
to read as follows:

§1000.15 Fluid milk product.

* * * * *

(b) * * *

(1) Plain or sweetened evaporated
milk/skim milk and sweetened
condensed milk/skim milk,

(2) The following products packaged
in containers that are shelf stable at
ambient temperatures:

(i) Formulas especially prepared for
infant feeding;

(ii) Formulas especially prepared for
meal replacement and contain at least
25 percent of the Daily Values per
serving reference amounts defined by
the Food and Drug Administration in 21
CFR 101.9 for calories and protein and
at least 16 of the 25 listed vitamins and
minerals.

(iii) Formulas especially prepared for
high protein drinks and have a true
protein solids content greater than 8
percent.

(iv) Beverages that contain alcohol
and are licensed by the Federal Tax and
Trade Bureau, U.S. Department of the
Treasury, and

(v) Packaged milk products that are
specifically formulated and labeled for
animal use.

(3) Any product that contains by
weight less than 6.5 percent nonfat milk
solids and 2.24 percent true protein.
Provided further that all protein sources
(including non-dairy sources) will be
included in establishing the true protein

content of the beverage product.
* * * * *

Proposed by Select Milk Producers Inc.
and Continental Dairy Products, Inc.

Proposal No. 4

This proposal seeks to amend the
fluid milk product definition by
including only stand-alone beverages
that are determined by a skim-
equivalent standard, removing the 6.5
percent nonfat milk solids standard, and
excluding other dairy products in fluid
form that are not intended to be used as
stand-alone beverages.

1. Amend § 1000.15 by revising
paragraphs (a) and (b)(1), redesignating
paragraph (b)(2) as paragraph (b)(3), and
adding new paragraphs (b)(2) and (c), to
read as follows:

§1000.15 Fluid milk product.

(a) Except as provided in paragraph

(b) of this section, fluid milk product

means any product containing milk or
milk products in fluid or frozen form

that is intended to be used as a stand-
alone beverage. Fluid milk product
includes any beverage products that are
flavored, cultured, modified with added
nonfat solids, sterilized, concentrated,
or reconstituted. As used in this part,
the term concentrated milk means milk
that contains not less than 25.5 percent
and not more than 50 percent total milk
solids.

(b) * * *

(1) Plain or sweetened evaporated
milk/skim milk, sweetened condensed
milk/skim milk, formulas especially
prepared for infant feeding or dietary
use (meal replacement) that are
packaged in hermetically-sealed
containers, and whey;

(2) Products such as half-and-half,
light cream, heavy cream, and whipping
creams which, although fluid in form,
are not intended for use as stand-alone
beverages; and

(3) * *x %

(c) The quantity of milk that is used
in a product defined in paragraph (a) of
this section shall be determined on a
skim-equivalent basis.

Proposed by H.P. Hood LLC
Proposal No. 5

This proposal seeks to amend the
fluid milk product definition to include
any product that, based upon
substantial evidence as determined by
the Department, directly competes with
other fluid milk products and whose
classification would enhance producer
revenues.

1. Amend § 1000.15 by revising
paragraph (b)(2), to read as follows:

§1000.15 Fluid milk product.

* * * * *

(b) * * *

(2) The quantity of skim milk
equivalent in any modified product
specified in paragraph (a) of this section
that is greater than an equal volume of
an unmodified product of the same
nature and butterfat content, provided
that any product that would otherwise
be excluded from the fluid milk product
definition because it contains by weight
less than 6.5 percent nonfat milk solids
will nonetheless be deemed a fluid milk
product if the Department makes a
written determination, based on
substantial evidence, that:

(i) The product directly competes
with other fluid milk products; and

(ii) Treating the product as a fluid
milk product will enhance producer
revenues under the orders, taking into
account both the revenues generated by
the minimum class price resulting from
that classification and the impact of that
class price on consumer demand for the
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product and the substitution of non-
dairy ingredients.

Proposal No. 6

As an alternative to Proposal 5, this
proposal seeks to amend the fluid milk
product definition by authorizing, but
not requiring, the Department to
determine a product’s nonfat milk solids
content by applying only a skim milk
equivalent standard with respect to any
dried dairy ingredient.

1. Amend § 1000.15 by revising
paragraph (b)(2), to read as follows:

§1000.15 Fluid milk product.

* * * * *

(b) * * *
(2) The quantity of skim milk
equivalent in any modified product
specified in paragraph (a) of this section
that is greater than an equal volume of
an unmodified product of the same
nature and butterfat content, provided
that, in determining whether a product
contains by weight less than 6.5 percent
nonfat milk solids, the Department shall
be authorized, but not required to apply
that test on a skim milk equivalent basis
only with respect to any dairy
ingredient utilized in dried form.

Proposed by National Milk Producers
Federation

Proposal No. 7

This proposal seeks to amend the
fluid milk product definition by
removing the reference to the 6.5
percent nonfat milk solids standard and
whey, and adopting a milk protein
standard.

1. Amend § 1000.15 by revising
paragraph (b)(1), to read as follows:

§1000.15 Fluid milk product.

(b) * * *

(1) Plain or sweetened evaporated
milk/skim milk, sweetened condensed
milk/skim milk, formulas especially
prepared for infant feeding or dietary
use (meal replacement) that are
packaged in hermetically-sealed
containers, and any product that
contains by weight less than 2.25
percent milk protein; and
* * * * *

Proposed by The Dannon Company Inc.
Proposal No. 8

This proposal seeks to amend the
fluid milk product definition by
excluding yogurt-containing beverages.

1. Amend § 1000.15 by revising
paragraph (b)(1), to read as follows:

§1000.15 Fluid milk product.

* * * * *

(b) * % %

(1) Plain or sweetened evaporated
milk/skim milk, sweetened condensed
milk/skim milk, formulas especially
prepared for infant feeding or dietary
use (meal replacement) that are
packaged in hermetically-sealed
containers, yogurt-containing beverages,
any product that contains by weight less
than 6.5 percent nonfat milk solids, and
whey; and

* * * * *

Proposed by General Mills, Inc.
Proposal No. 9

This proposal seeks to amend the
fluid milk product definition to exclude
drinkable food products with no more
than 2.2 percent skim milk protein
provided the product contains at least
20 percent yogurt (nonfat yogurt, lowfat
yogurt or yogurt) by weight.

Proposed by Novartis Nutrition
Corporation

Proposal No. 10

This proposal seeks to amend the
fluid milk product definition to exclude
formulas prepared for dietary use by
removing the words ““(meal
replacement) that are packaged in
hermitically-sealed containers.” The
proposal removes the 6.5 percent nonfat
milk solids standard.

1. Amend § 1000.15 by revising
paragraph (b)(1), to read as follows:

§1000.15 Fluid milk product.

* * * * *

(b) * * %

(1) Plain or sweetened evaporated
milk/skim milk, sweetened condensed
milk/skim milk, formulas especially
prepared for infant feeding or dietary

use, and whey; and
* * * * *

Proposed by Hormel Foods, LLC
Proposal No. 11

This proposal seeks to amend the
fluid milk product definition and the
corresponding classification of milk
utilization provision to exclude health-
care beverages as fluid milk products.

1. Amend § 1000.15 by revising
paragraph (b)(1) to read as follows:

§1000.15 Fluid milk product.

* * * * *

(b) * *x *

(1) Plain or sweetened evaporated
milk/skim milk, sweetened condensed
milk/skim milk, formulas especially
prepared for infant feeding, nutrient
enhanced (fortified) formulas especially
prepared for the health care industry or
dietary use (meal replacement) that are

packaged in hermetically-sealed
containers, any product that contains by
weight less than 6.5 percent nonfat milk
solids, and whey; and
* * * * *

2. Amend § 1000.40 by revising
paragraph (b)(2)(vi) to read as follows:

§1000.40 Classes of utilization.

* * * *

(b) *
(2) ¥
(vi) Formulas especially prepared for
infant feeding; nutrient enhanced
(fortified) formulas especially prepared
for the health care industry, or dietary
use (meal replacement) that are
packaged in hermetically-sealed

containers;
* * * * *

* %
L

Proposed by Dairy Programs,
Agricultural Marketing Service

Proposal No. 12

For all Federal Milk Marketing
Orders, make such changes as may be
necessary to make the entire marketing
agreements and the orders conform with
any amendments thereto that may result
from this hearing.

Copies of this notice of hearing and
the orders may be procured from the
Market Administrator of each of the
aforesaid marketing areas, or from the
Hearing Clerk, United States
Department of Agriculture, STOP
9200—Room 1083, 1400 Independence
Avenue, SW., Washington, DC 20250—
9200, or may be inspected there.

Copies of the transcript of testimony
taken at the hearing will not be available
for distribution through the Hearing
Clerk’s Office. If you wish to purchase
a copy, arrangements may be made with
the reporter at the hearing.

From the time that a hearing notice is
issued and until the issuance of a final
decision in a proceeding, Department
employees involved in the decision-
making process are prohibited from
discussing the merits of the hearing
issues on an ex parte basis with any
person having an interest in the
proceeding. For this particular
proceeding, the prohibition applies to
employees in the following
organizational units:

Office of the Secretary of Agriculture;

Office of the Administrator,
Agricultural Marketing Service;

Office of the General Counsel; and

Dairy Programs, Agricultural
Marketing Service (Washington office)
and the Offices of all Market
Administrators.

Procedural matters are not subject to
the above prohibition and may be
discussed at any time.
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Dated: April 6, 2005.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-7271 Filed 4-11-05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM305; Notice No. 25—-05—04—
SC]

Special Conditions: Airbus Model
A380-800 Airplane; Dynamic Braking,
Interaction of Systems and Structures,
Limit Pilot Forces, Side Stick
Controllers, Dive Speed Definition,
Electronic Flight Control System-
Lateral-Directional Stability,
Longitudinal Stability, and Low Energy
Awareness, Electronic Flight Control
System-Control Surface Awareness,
Electronic Flight Control System-Flight
Characteristics Compliance Via the
Handling Qualities Rating Method,
Flight Envelope Protection-General
Limiting Requirements, Flight
Envelope Protection-Normal Load
Factor (G) Limiting, Flight Envelope
Protection-High Speed Limiting, Flight
Envelope Protection-Pitch and Roll
Limiting, Flight Envelope Protection-
High Incidence Protection and Alpha-
Floor Systems, High Intensity Radiated
Fields (HIRF) Protection, and
Operation Without Normal Electrical
Power

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for the Airbus A380-800
airplane. This airplane will have novel
or unusual design features when
compared to the state of technology
envisioned in the airworthiness
standards for transport category
airplanes. These design features include
side stick controllers, a body landing
gear in addition to conventional wing
and nose landing gears, electronic flight
control systems, and flight envelope
protection. These proposed special
conditions also pertain to the effects of
such novel or unusual design features,
such as their effects on the structural
performance of the airplane. Finally, the
proposed special conditions pertain to
the effects of certain conditions on these
novel or unusual design features, such
as the effects of high intensity radiated
fields (HIRF) or of operation without

normal electrical power. Additional
special conditions will be issued for
other novel or unusual design features
of the Airbus A380-800 airplanes. A list
is provided in the section of this
document entitled ‘“Discussion of Novel
or Unusual Design Features.”

DATES: Comments must be received on
or before May 27, 2005.

ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Transport
Airplane Directorate, Attention: Rules
Docket (ANM-113), Docket No. NM305,
1601 Lind Avenue SW., Renton,
Washington 98055—-4056; or delivered in
duplicate to the Transport Airplane
Directorate at the above address. All
comments must be marked: Docket No.
NM305. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT:
Holly Thorson, FAA, International
Branch, ANM-116, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98055—4056;
telephone (425) 227-1357; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive as well as a report
summarizing each substantive public
contact with FAA personnel concerning
these proposed special conditions. The
docket is available for public inspection
before and after the comment closing
date. If you wish to review the docket
in person, go to the address in the
ADDRESSES section of this notice
between 7:30 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late, if it is possible to do so
without incurring expense or delay. We
may change the proposed special
conditions in light of the comments we
receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on

which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

Airbus applied for FAA certification/
validation of the provisionally-
designated Model A3XX~-100 in its
letter AI/L 810.0223/98, dated August
12, 1998, to the FAA. Application for
certification by the Joint Aviation
Authorities (JAA) of Europe had been
made on January 16, 1998, reference Al/
L 810.0019/98. In its letter to the FAA,
Airbus requested an extension to the 5-
year period for type certification in
accordance with 14 CFR 21.17(c). The
request was for an extension to a 7-year
period, using the date of the initial
application letter to the JAA as the
reference date. The reason given by
Airbus for the request for extension is
related to the technical challenges,
complexity, and the number of new and
novel features on the airplane. On
November 12, 1998, the Manager,
Aircraft Engineering Division, AIR-100,
granted Airbus’ request for the 7-year
period based on the date of application
to the JAA.

In its letter AI/LE—A 828.0040/99
Issue 3, dated July 20, 2001, Airbus
stated that its target date for type
certification of the Model A380-800 has
been moved from May 2005, to January
2006, in order to match the delivery
date of the first production airplane. In
accordance with 14 CFR 21.17(d)(2),
Airbus chose a new application date of
April 20, 1999, and requested that the
7-year certification period which had
already been approved be continued.
The part 25 certification basis for the
Model A380-800 airplane was adjusted
to reflect the new application date.

The Model A380-800 airplane will be
an all-new, four-engine jet transport
airplane with a full double-deck, two-
aisle cabin. The maximum takeoff
weight will be 1.235 million pounds
with a typical three-class layout of 555
passengers.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Airbus must show that the Model A380—
800 airplane meets the applicable
provisions of 14 CFR part 25, as
amended by Amendments 25—1 through
25-98. If the Administrator finds that
the applicable airworthiness regulations
do not contain adequate or appropriate
safety standards for the Airbus A380—
800 airplane because of novel or
unusual design features, special
conditions are prescribed under the
provisions of 14 CFR 21.16.

In addition to the applicable
airworthiness regulations and special
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conditions, the Airbus Model A380-800
airplane must comply with the fuel vent
and exhaust emission requirements of
14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36. In addition, the FAA must issue
a finding of regulatory adequacy
pursuant to section 611 of Public Law
93-574, the ‘“Noise Control Act of
1972.”

Special conditions, as defined in 14
CFR 11.19, are issued in accordance
with 14 CFR 11.38 and become part of
the type certification basis in
accordance with 14 CFR 21.17(a)(2),
Amendment 21-69, effective September
16, 1991.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design features, the special conditions
would also apply to the other model
under the provisions of 14 CFR
21.101(a)(1), Amendment 21-69,
effective September 16, 1991.

Discussion of Novel or Unusual Design
Features

The Airbus A380-800 airplane will
incorporate a number of novel or
unusual design features. Because of
rapid improvements in airplane
technology, the applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for these
design features. The special conditions
proposed for Airbus Model A380
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

These proposed special conditions are
identical or nearly identical to those
previously required for type
certification of the basic Model A340
airplane or earlier models. One
exception is the special condition
pertaining to Interaction of Systems and
Structures. It was not required for the
basic Model A340 but was required for
type certification of the larger, heavier
Model A340-500 and —600 airplanes.

In general, the proposed special
conditions were derived initially from
standardized requirements developed
by the Aviation Rulemaking Advisory
Committee (ARAC), comprised of
representatives of the FAA, Europe’s
Joint Aviation Authorities (now
replaced by the European Aviation
Safety Agency), and industry. In some

cases, a draft Notice of Proposed
Rulemaking has been prepared but no
final rule has yet been promulgated.

Additional special conditions will be
issued for other novel or unusual design
features of the Airbus Model A380-800
airplane. Those proposed special
conditions pertain to the following
topics:

e Fire protection,

e Evacuation, including availability
of stairs in an emergency,

e Emergency exit arrangement—
outside viewing,

¢ Escape system inflation systems,

e Escape systems installed in non-
pressurized compartments,

e Ground turning loads,
Crashworthiness,
Flotation and ditching,
Discrete gust requirements,
Transient engine failure loads,
Airplane jacking loads,
Landing gear pivoting loads,
Design roll maneuvers, and
Extendable length escape systems.

1. Dynamic Braking

The A380 landing gear system will
include body gear in addition to the
conventional wing and nose gear. This
landing gear configuration may result in
more complex dynamic characteristics
than those found in conventional
landing gear configurations. Section
25.493(d) by itself does not contain an
adequate standard for assessing the
braking loads for the A380 landing gear
configuration.

Due to the potential complexities of
the A380 landing gear system, in
addition to meeting the requirements of
§25.493(d), a rational analysis of the
braked roll conditions is necessary.
Airbus Model A340-500 and —600 also
have a body-mounted main landing gear
in addition to the wing and nose gears.
Therefore, a special condition similar to
that required for that model is
appropriate for the model A380-800.

2. Interaction of Systems and Structures

The A380 is equipped with systems
which affect the airplane’s structural
performance either directly or as a result
of failure or malfunction. The effects of
these systems on structural performance
must be considered in the certification
analysis. This analysis must include
consideration of normal operation and
of failure conditions with required
structural strength levels related to the
probability of occurrence.

Previously, special conditions have
been specified to require consideration
of the effects of systems on structures.
The special condition proposed for the
Model A380 is nearly identical to that
issued for the Model A340-500 and
—600 series airplanes.

3. Limit Pilot Forces

Like some other Airbus models, the
Model A380 airplane is equipped with
a side stick controller instead of a
conventional control stick. This kind of
controller is designed to be operated
using only one hand. The requirement
of § 25.397(c), which defines limit pilot
forces and torques for conventional
wheel or stick controls, is not
appropriate for a side stick controller.
Therefore, a special condition is
necessary to specify the appropriate
loading conditions for this kind of
controller.

A special condition for side stick
controllers has already been developed
for the Airbus model A320 and A340
airplanes, both of which also have a side
stick controller instead of a
conventional control stick. The same
special condition would be appropriate
for the model A380 airplane.

4. Side Stick Controllers

The A380—like its predecessors, the
A320, A330, and A340—will use side
stick controllers for pitch and roll
control. Regulatory requirements for
conventional wheel and column
controllers, such as requirements
pertaining to pilot strength and
controllability, are not directly
applicable to side stick controllers. In
addition, pilot control authority may be
uncertain, because the side sticks are
not mechanically interconnected as
with conventional wheel and column
controls.

In previous Airbus airplane
certification programs, special
conditions pertaining to side stick
controllers were addressed in three
separate issue papers, entitled “Pilot
Strength,” “Pilot Coupling,” and “Pilot
Control.” The resulting separate special
conditions are combined in this special
condition under the title of “Side Stick
Controllers.” In order to harmonize with
the JAA, the following has been added
to Special Condition 4.c. Side Stick
Controllers:

Pitch and roll control force and
displacement sensitivity must be
compatible, so that normal inputs on
one control axis will not cause
significant unintentional inputs on the
other.

5. Dive Speed Definition

Airbus proposes to reduce the speed
spread between V¢ and Vp required by
§ 25.335(b), based on the incorporation
of a high speed protection system in the
A380 flight control laws. The A380—
like the A320, A330, and A340—is
equipped with a high speed protection
system which limits nose down pilot
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authority at speeds above Vc/Mc and
prevents the airplane from actually
performing the maneuver required
under § 25.335(b)(1).

Section 25.335(b)(1) is an analytical
envelope condition which was
originally adopted in Part 4b of the Civil
Air Regulations to provide an acceptable
speed margin between design cruise
speed and design dive speed. Freedom
from flutter and airframe design loads is
affected by the design dive speed. While
the initial condition for the upset
specified in the rule is 1g level flight,
protection is afforded for other
inadvertent overspeed conditions as
well. Section 25.335(b)(1) is intended as
a conservative enveloping condition for
all potential overspeed conditions,
including non-symmetric ones. To
establish that all potential overspeed
conditions are enveloped, the applicant
should demonstrate either of the
following:

e Any reduced speed margin—based
on the high speed protection system in
the A380—will not be exceeded in
inadvertent or gust induced upsets,
resulting in initiation of the dive from
non-symmetric attitudes; or

e The airplane is protected by the
flight control laws from getting into
non-symmetric upset conditions.

In addition, the high speed protection
system in the A380 must have a high
level of reliability.

6. Electronic Flight Control System:
Lateral-Directional Stability,
Longitudinal Stability, and Low Energy
Awareness

In lieu of compliance with the
regulations pertaining to lateral-
directional and longitudinal stability,
this special condition ensures that the
model A380 will have suitable airplane
handling qualities throughout the
normal flight envelope (reference
paragraphs 6.a. and 6.b.).

The unique features of the A380 flight
control system and side-stick
controllers, when compared with
conventional airplanes with wheel and
column controllers, do not provide
conventional awareness to the flight
crew of a change in speed or a change
in the direction of flight (reference
paragraph 6.c.). This special condition
requires that adequate awareness be
provided to the pilot of a low energy
state (low speed, low thrust, and low
altitude) below normal operating
speeds.

a. Lateral-Directional Static Stability:
The model A380 airplane has a flight
control design feature within the normal
operational envelope in which side stick
deflection in the roll axis commands
roll rate. As a result, the stick force in

the roll axis will be zero (neutral
stability) during the straight, steady
sideslip flight maneuver of § 25.177(c)
and will not be “substantially
proportional to the angle of sideslip,” as
required by the regulation.

The electronic flight control system
(EFCS) on the A380 as on its
predecessors—the A320, A330 and
A340—contains fly-by-wire control laws
that result in neutral lateral-directional
static stability. Therefore, the
conventional requirements of the
regulations are not met.

With conventional control system
requirements, positive static directional
stability is defined as the tendency to
recover from a skid with the rudder free.
Positive static lateral stability is defined
as the tendency to raise the low wing in
a sideslip with the aileron controls free.
The regulations are intended to
accomplish the following:

¢ Provide additional cues of
inadvertent sideslips and skids through
control force changes.

e Ensure that short periods of
unattended operation do not result in
any significant changes in yaw or bank
angle.

e Provide predictable roll and yaw
response.

e Provide acceptable level of pilot
attention (i.e., workload) to attain and
maintain a coordinated turn.

b. Longitudinal Static and Dynamic
Stability: The longitudinal flight control
laws for the A380 provide neutral static
stability within the normal operational
envelope. Therefore, the airplane design
does not comply with the static
longitudinal stability requirements of
§§25.171, 25.173, and 25.175.

Static longitudinal stability on
conventional airplanes with mechanical
links to the pitch control surface means
that a pull force on the controller will
result in a reduction in speed relative to
the trim speed, and a push force will
result in higher than trim speed.
Longitudinal stability is required by the
regulations for the following reasons:

e Speed change cues are provided to
the pilot through increased and
decreased forces on the controller.

o Short periods of unattended control
of the airplane do not result in
significant changes in attitude, airspeed
or load factor.

o A predictable pitch response is
provided to the pilot.

e An acceptable level of pilot
attention (i.e., workload) to attain and
maintain trim speed and altitude is
provided to the pilot.

¢ Longitudinal stability provides gust
stability.

The pitch control movement of the

[Pt}

side stick is a normal load factor or “g

command which results in an initial
movement of the elevator surface to
attain the commanded load factor. That
movement is followed by integrated
movement of the stabilizer and elevator
to automatically trim the airplane to a
neutral (1g) stick-free stability. The
flight path commanded by the initial
side stick input will remain stick-free
until the pilot gives another command.
This control function is applied during
“normal” control law within the speed
range from Vo (the speed at the angle
of attack protection limit) to Vo to
Mwmo. Once outside this speed range, the
control laws introduce the conventional
longitudinal static stability as described
above.

As a result of neutral static stability,
the A380 does not meet the
requirements of part 25 for static
longitudinal stability.

c. Low Energy Awareness: Static
longitudinal stability provides an
awareness to the flight crew of a low
energy state (low speed and thrust at
low altitude). Past experience on
airplanes fitted with a flight control
system which provides neutral
longitudinal stability shows there are
insufficient feedback cues to the pilot of
excursion below normal operational
speeds. The maximum angle of attack
protection system limits the airplane
angle of attack and prevents stall during
normal operating speeds, but this
system is not sufficient to prevent stall
at low speed excursions below normal
operational speeds. Until intervention,
there are no stability cues, because the
airplane remains trimmed. Additionally,
feedback from the pitching moment due
to thrust variation is reduced by the
flight control laws. Recovery from a low
speed excursion may become hazardous
when the low speed is associated with
low altitude and the engines are
operating at low thrust or with other
performance limiting conditions.

7. Electronic Flight Control System:
Control Surface Awareness

With a response-command type of
flight control system and no direct
coupling from cockpit controller to
control surface, such as on the A380, the
pilot is not aware of the actual surface
deflection position during flight
maneuvers. Some unusual flight
conditions, arising from atmospheric
conditions or airplane or engine failures
or both, may result in full or nearly full
surface deflection. Unless the flight
crew is made aware of excessive
deflection or impending control surface
deflection limiting, piloted or auto-flight
system control of the airplane might be
inadvertently continued in a way which
would cause loss of control or other
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unsafe handling or performance
characteristics.

This special condition requires that
suitable annunciation be provided to the
flight crew when a flight condition
exists in which nearly full control
surface deflection occurs. Suitability of
such a display must take into account
that some pilot-demanded maneuvers
(e.g., rapid roll) are necessarily
associated with intended full or nearly
full control surface deflection.
Therefore, simple alerting systems
which would function in both intended
or unexpected control-limiting
situations must be properly balanced
between needed crew awareness and
not getting nuisance warnings.

8. Electronic Flight Control System:
Flight Characteristics Compliance Via
the Handling Qualities Rating Method
(HQRM)

The Model A380 airplane will have
an Electronic Flight Control System
(EFCS). This system provides an
electronic interface between the pilot’s
flight controls and the flight control
surfaces (for both normal and failure
states). The system also generates the
actual surface commands that provide
for stability augmentation and control
about all three airplane axes. Because
EFCS technology has outpaced existing
regulations—written essentially for
unaugmented airplanes with provision
for limited ON/OFF augmentation—
suitable special conditions and a
method of compliance are required to
aid in the certification of flight
characteristics.

This special condition and the
method of compliance presented in
Appendix 7 of the Flight Test Guide, AC
25-7A, provide a means by which one
may evaluate flight characteristics—as,
for example, “satisfactory,” “adequate,”
or “‘controllable”—to determine
compliance with the regulations. The
HQRM in Appendix 7 was developed
for airplanes with control systems
having similar functions and is
employed to aid in the evaluation of the
following:

e All EFCS/airplane failure states not
shown to be extremely improbable and
where the envelope (task) and
atmospheric disturbance probabilities
are each 1.

¢ All combinations of failures,
atmospheric disturbance level, and
flight envelope not shown to be
extremely improbable.

The HQRM provides a systematic
approach to the assessment of handling
qualities. It is not intended to dictate
program size or need for a fixed number
of pilots to achieve multiple opinions.
The airplane design itself and success in

defining critical failure combinations
from the many reviewed in Systems
Safety Assessments would dictate the
scope of any HQRM application.
Handling qualities terms, principles,
and relationships familiar to the
aviation community have been used to
formulate the HQRM. For example, we
have established that the well-known
COOPER-HARPER rating scale and the
proposed FAA three-part rating system
are similar. This approach is derived in
part from the contract work on the
flying qualities of highly augmented/
relaxed static stability airplanes, in
relation to regulatory and flight test
guide requirements. The work is
reported in DOT/FAA/CT-82/130,
Flying Qualities of Relaxed Static
Stability Aircraft, Volumes I and II.

9. Flight Envelope Protection: General
Limiting Requirements

This special condition and the
following ones—pertaining to flight
envelope protection—present general
limiting requirements for all the unique
flight envelope protection features of the
basic A380 Electronic Flight Control
System (EFCS) design. Current
regulations do not address these types of
protection features. The general limiting
requirements are necessary to ensure a
smooth transition from normal flight to
the protection mode and adequate
maneuver capability. The general
limiting requirements also ensure that
the structural limits of the airplane are
not exceeded. Furthermore, failure of
the protection feature must not create
hazardous flight conditions. Envelope
protection parameters include angle of
attack, normal load factor, bank angle,
pitch angle, and speed. To accomplish
these envelope protections, one or more
significant changes occur in the EFCS
control laws as the normal flight
envelope limit is approached or
exceeded.

Each specific type of envelope
protection is addressed individually in
the special conditions which follow.

10. Flight Envelope Protection: Normal
Load Factor (G) Limiting

The A380 flight control system design
incorporates normal load factor limiting
on a full time basis that will prevent the
pilot from inadvertently or intentionally
exceeding the positive or negative
airplane limit load factor. This limiting
feature is active in all normal and
alternate flight control modes and
cannot be overridden by the pilot. There
is no requirement in the regulations for
this limiting feature.

Except for the Airbus airplanes with
fly-by-wire flight controls, the normal
load factor limit is unique in that

traditional airplanes with conventional
flight control systems (mechanical
linkages) are limited in the pitch axis
only by the elevator surface area and
deflection limit. The elevator control
power is normally derived for adequate
controllability and maneuverability at
the most critical longitudinal pitching
moment. The result is that traditional
airplanes have a significant portion of
the flight envelope in which
maneuverability in excess of limit
structural design values is possible.

Part 25 does not require a
demonstration of maneuver control or
handling qualities beyond the design
limit structural loads. Nevertheless,
some pilots have become accustomed to
the availability of this excess maneuver
capacity in case of extreme emergency,
such as upset recoveries or collision
avoidance. Airbus is aware of the
concern and has published the results of
its research which indicate the
following:

e Pilots rarely, if ever, use the excess
maneuvering capacity in collision
avoidance maneuvers, and

e Other features of its flight control
system would have prevented most, if
not all, of the upset cases on record
where pilots did exceed limit loads
during recovery.

Because Airbus has chosen to include
this optional design feature for which
part 25 does not contain adequate or
appropriate safety standards, a proposed
special condition pertaining to this
feature is included. This special
condition establishes minimum load
factor requirements to ensure adequate

maneuver capability during normal
flight.

11. Flight Envelope Protection: High
Speed Limiting

The longitudinal control law design of
the A380 incorporates a high speed
limiting protection system in the normal
flight mode. This system prevents the
pilot from inadvertently or intentionally
exceeding the airplane maximum design
speeds, Vp/Mp. Part 25 does not address
such a system that would limit or
modify flying qualities in the high speed
region.

The main features of the high speed
limiting function are as follows:

e It protects the airplane against high
speed/high mach number flight
conditions beyond Vmo/Mwmo.

¢ It does not interfere with flight at
Vmo/Mwmo, even in turbulent air.

o It still provides load factor
limitation through the “pitch limiting”
function described below.

e It restores positive static stability
beyond VMO/MMO-
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This special condition establishes
requirements to ensure that operation of
the high speed limiter does not impede
normal attainment of speeds up to the
overspeed warning.

12. Flight Envelope Protection: Pitch
and Roll Limiting

Currently, part 25 does not
specifically address flight characteristics
associated with fixed attitude limits.
Airbus proposes to implement pitch and
roll attitude limiting functions on the
A380 via the Electronic Flight Control
System (EFCS) normal modes. These
normal modes will prevent airplane
pitch attitudes greater than +30 degrees
and less than —15 degrees and roll
angles greater than plus or minus 67
degrees. In addition, positive spiral
stability is introduced for roll angles
greater than 33 degrees at speeds below
Vmo/Mmo. At speeds greater than Vio/
Mwmo, the maximum aileron control
force with positive spiral stability
results in a maximum bank angle of 45
degrees.

This special condition establishes
requirements to ensure that pitch
limiting functions do not impede
normal maneuvering and that pitch and
roll limiting functions do not restrict or
prevent attaining certain roll angles
necessary for emergency maneuvering.

Special conditions to supplement
§ 25.143 concerning pitch and roll limits
were developed for the A320, A330 and
A340 in which performance of the
limiting functions was monitored
throughout the flight test program. The
FAA expects similar monitoring to take
place during the A380 flight test
program to substantiate the pitch and
roll attitude limiting functions and the
appropriateness of the chosen limits.

13. Flight Envelope Protection: High
Incidence Protection and Alpha-Floor
Systems

The A380 is equipped with a high
incidence protection system that limits
the angle of attack at which the airplane
can be flown during normal low speed
operation and that cannot be overridden
by the flight crew. The application of
this limitation on the angle of attack
affects the longitudinal handling
characteristics of the airplane, so that
there is no need for the stall warning
system during normal operation. In
addition, the alpha-floor function
automatically advances the throttles on
the operating engines whenever the
airplane angle of attack reaches a
predetermined high value. This function
is intended to provide increased climb
capability. This special condition thus
addresses the unique features of the low

speed high incidence protection and the
alpha-floor systems on the A380.

The high incidence protection system
prevents the airplane from stalling,
which means that the stall warning
system is not needed during normal
flight conditions. If there is a failure of
the high incidence protection system
that is not shown to be extremely
improbable, the flight characteristics at
the angle of attack for CLmax must be
suitable in the traditional sense, and
stall warning must be provided in a
conventional manner.

14. High Intensity Radiated Fields
(HIRF) Protection

The Airbus Model A380-800 will
utilize electrical and electronic systems
which perform critical functions. These
systems may be vulnerable to high-
intensity radiated fields (HIRF) external
to the airplane. There is no specific
regulation that addresses requirements
for protection of electrical and
electronic systems from HIRF. With the
trend toward increased power levels
from ground-based transmitters and the
advent of space and satellite
communications, coupled with
electronic command and control of the
airplane, the immunity of critical
avionics/electronics and electrical
systems to HIRF must be established.

To ensure that a level of safety is
achieved that is equivalent to that
intended by the regulations
incorporated by reference, a special
condition is needed for the Airbus
Model A380 airplane. This special
condition requires that avionics/
electronics and electrical systems that
perform critical functions be designed
and installed to preclude component
damage and interruption.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, adequate protection from HIRF
exists when there is compliance with
either paragraph a. or b. below:

a. A minimum threat of 100 volts rms
(root-mean-square) per meter electric
field strength from 10 KHz to 18 GHz.

(1) The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

(2) Demonstration of this level of
protection is established through system
tests and analysis.

b. A threat external to the airframe of
the field strengths indicated in the table
below for the frequency ranges
indicated. Both peak and average field
strength components from the table
below are to be demonstrated.

Field strength
Frequency (volts per meter)

Peak Average
10 kHz—100 kHz ....... 50 50
100 kHz-500 kHz ..... 50 50
500 kHz—-2 MHz ........ 50 50
2 MHz-30 MHz ......... 100 100
30 MHz-70 MHz ....... 50 50
70 MHz—100 MHz ..... 50 50
100 MHz—200 MHz ... 100 100
200 MHz-400 MHz ... 100 100
400 MHz-700 MHz ... 700 50
700 MHz-1 GHz ....... 700 100
1 GHz-2 GHz ........... 2000 200
2 GHz—4 GHz ... 3000 200
4 GHz—6 GHz ... 3000 200
6 GHz-8 GHz ... 1000 200
8 GHz—12 GHz ......... 3000 300
12 GHz-18 GHz ....... 2000 200
18 GHz—40 GHz ....... 600 200

The field strengths are expressed in terms
of peak root-mean-square (rms) values over
the complete modulation period.

The threat levels identified above are
the result of an FAA review of existing
studies on the subject of HIRF.

15. Operation Without Normal Electrical
Power

These special conditions were
developed to address fly-by-wire
airplanes starting with the Airbus Model
A330. As with earlier airplanes, the
Airbus A380-800 fly-by-wire control
system requires a continuous source of
electrical power for the flight control
system to remain operable.

Section 25.1351(d), “Operation
without normal electrical power,”
requires safe operation in visual flight
rules (VFR) weather conditions for at
least five minutes with inoperative
normal power. This rule was structured
around a traditional design utilizing
mechanical control cables for flight
control while the crew took time to sort
out the electrical failure, start the
engine(s) if necessary, and re-establish
some of the electrical power generation
capability.

To maintain the same level of safety
as that associated with traditional
designs, the Model A380 design must
not be time limited in its operation,
including being without the normal
source of engine or Auxiliary Power
Unit (APU) generated electrical power.
Service experience has shown that the
loss of all electrical power generated by
the airplane’s engine generators or APU
is not extremely improbable. Thus, it
must be demonstrated that the airplane
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can continue through safe flight and
landing—including steering and braking
on the ground for airplanes using steer/
brake-by-wire—using its emergency
electrical power systems. These
emergency electrical power systems
must be able to power loads that are
essential for continued safe flight and
landing.
Applicability

As discussed above, these special
conditions are applicable to the Airbus
A380-800 airplane. Should Airbus
apply at a later date for a change to the
type certificate to include another
model incorporating the same novel or
unusual design features, these special
conditions would apply to that model as
well under the provisions of
§21.101(a)(1), Amendment 21-69,
effective September 16, 1991.

Conclusion

This action affects only certain novel
or unusual design features of the Airbus
A380-800 airplane. It is not a rule of
general applicability, and it affects only
the applicant which applied to the FAA
for approval of these features on the
airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

PART 25—[AMENDED]

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Proposed Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for the
Airbus A380-800 airplane.

1. Dynamic Braking

In addition to the requirements of
§ 25.493(d), the following special
condition applies:

Loads arising from the sudden
application of maximum braking effort
must be defined, taking into account the
behavior of the braking system. Failure
conditions of the braking system must
be analyzed in accordance with the
criteria specified in proposed special
condition number 2, ‘“Interaction of
Systems and Structures.”

2. Interaction of Systems and Structures

In addition to the requirements of part
25, subparts C and D, the following
special condition applies:

a. For airplanes equipped with
systems that affect structural
performance—either directly or as a
result of a failure or malfunction—the
influence of these systems and their
failure conditions must be taken into
account when showing compliance with
the requirements of part 25, subparts C
and D. Paragraph c. below must be used
to evaluate the structural performance of
airplanes equipped with these systems.

b. Unless shown to be extremely
improbable, the airplane must be
designed to withstand any forced
structural vibration resulting from any
failure, malfunction, or adverse
condition in the flight control system.
These loads must be treated in
accordance with the requirements of
paragraph a. above.

c. Interaction of Systems and
Structures

(1) General: The following criteria
must be used for showing compliance
with this special condition and with
§ 25.629 for airplanes equipped with
flight control systems, autopilots,
stability augmentation systems, load
alleviation systems, flutter control
systems, and fuel management systems.
If this paragraph is used for other
systems, it may be necessary to adapt
the criteria to the specific system.

(a) The criteria defined herein address
only the direct structural consequences
of the system responses and
performances. They cannot be
considered in isolation but should be
included in the overall safety evaluation
of the airplane. These criteria may, in
some instances, duplicate standards
already established for this evaluation.
These criteria are applicable only to
structures whose failure could prevent
continued safe flight and landing.
Specific criteria that define acceptable
limits on handling characteristics or
stability requirements when operating
in the system degraded or inoperative
modes are not provided in this
paragraph.

(b) Depending upon the specific
characteristics of the airplane,
additional studies may be required that
go beyond the criteria provided in this
paragraph in order to demonstrate the
capability of the airplane to meet other
realistic conditions, such as alternative
gust or maneuver descriptions for an
airplane equipped with a load
alleviation system.

(c) The following definitions are
applicable to this paragraph.

Structural performance: Capability of
the airplane to meet the structural
requirements of part 25.

Flight limitations: Limitations that
can be applied to the airplane flight
conditions following an in-flight

occurrence and that are included in the
flight manual (e.g., speed limitations
and avoidance of severe weather
conditions).

Operational limitations: Limitations,
including flight limitations, that can be
applied to the airplane operating
conditions before dispatch (e.g., fuel,
payload and Master Minimum
Equipment List limitations).

Probabilistic terms: The probabilistic
terms (probable, improbable, and
extremely improbable) used in this
special condition are the same as those
used in §25.1309.

Failure condition: The term failure
condition is the same as that used in
§ 25.1309. However, this special
condition applies only to system failure
conditions that affect the structural
performance of the airplane (e.g., system
failure conditions that induce loads,
change the response of the airplane to
inputs such as gusts or pilot actions, or
lower flutter margins).

(2) Effects of Systems on Structures.

(a) General. The following criteria
will be used in determining the
influence of a system and its failure
conditions on the airplane structure.

(b) System fully operative. With the
system fully operative, the following
apply:

(1) Limit loads must be derived in all
normal operating configurations of the
system from all the limit conditions
specified in Subpart C, taking into
account any special behavior of such a
system or associated functions or any
effect on the structural performance of
the airplane that may occur up to the
limit loads. In particular, any significant
non-linearity (rate of displacement of
control surface, thresholds or any other
system non-linearities) must be
accounted for in a realistic or
conservative way when deriving limit
loads from limit conditions.

(2) The airplane must meet the
strength requirements of part 25 (Static
strength, residual strength), using the
specified factors to derive ultimate loads
from the limit loads defined above. The
effect of non-linearities must be
investigated beyond limit conditions to
ensure that the behavior of the system
presents no anomaly compared to the
behavior below limit conditions.
However, conditions beyond limit
conditions need not be considered,
when it can be shown that the airplane
has design features that will not allow
it to exceed those limit conditions.

(3) The airplane must meet the
aeroelastic stability requirements of
§25.629.

(c) System in the failure condition.
For any system failure condition not
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shown to be extremely improbable, the
following apply:

(1) At the time of occurrence. Starting
from 1g level flight conditions, a
realistic scenario, including pilot
corrective actions, must be established

to determine the loads occurring at the
time of failure and immediately after
failure.

(i) For static strength substantiation,
these loads multiplied by an appropriate
factor of safety that is related to the

Figure 1

probability of occurrence of the failure
are ultimate loads to be considered for
design. The factor of safety (F.S.) is
defined in Figure 1.

Factor of safety at the time of occurrence

FS
1.5

1.25

10-9 1073

1

Pj - Probability of occurrence of failure mode j (per hour)

(ii) For residual strength
substantiation, the airplane must be able
to withstand two thirds of the ultimate
loads defined in subparagraph (c)(1)(i)
of this section.

(iii) Freedom from aeroelastic
instability must be shown up to the
speeds defined in § 25.629(b)(2). For
failure conditions that result in speed
increases beyond Vc/Mc, freedom from
aeroelastic instability must be shown to
increased speeds, so that the margins
intended by § 25.629(b)(2) are
maintained.

(iv) Failures of the system that result
in forced structural vibrations
(oscillatory failures) must not produce

loads that could result in detrimental
deformation of primary structure.

(2) For the continuation of the flight.
For the airplane in the system failed
state and considering any appropriate
reconfiguration and flight limitations,
the following apply:

(i) The loads derived from the
following conditions at speeds up to V¢
or the speed limitation prescribed for
the remainder of the flight must be
determined:

(A) the limit symmetrical
maneuvering conditions specified in
§25.331 and in § 25.345.

(B) the limit gust and turbulence
conditions specified in § 25.341 and in
§25.345.

(C) the limit rolling conditions
specified in § 25.349 and the limit
unsymmetrical conditions specified in
§25.367 and § 25.427(b) and (c).

(D) the limit yaw maneuvering
conditions specified in § 25.351.

(E) the limit ground loading
conditions specified in § 25.473 and
§ 25.491.

(ii) For static strength substantiation,
each part of the structure must be able
to withstand the loads in subparagraph
(2)(i) of this paragraph multiplied by a
factor of safety, depending on the
probability of being in this failure state.
The factor of safety is defined in Figure
2.
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FS
1.5

1.0 |

Figure 2

Factor of safety for continuation of flight

Q; = (T)(Py)

Where:

T; = Average time spent in failure
condition j (in hours)

P; = Probability of occurrence of failure
mode j (per hour)

Note: If P; is greater than 10~ 3 per flight
hour, then a 1.5 factor of safety must be

10-9 1070

Qj - Probability of being in failure condition

applied to all limit load conditions specified
in Subpart C.

(iii) For residual strength
substantiation, the airplane must be able
to withstand two thirds of the ultimate
loads defined in subparagraph (c)(2)(ii).

(iv) If the loads induced by the failure
condition have a significant effect on

Figure 3

Clearance speed

fatigue or damage tolerance, then their
effects must be taken into account.

(v) Freedom from aeroelastic
instability must be shown up to a speed
determined from Figure 3. Flutter
clearance speeds V' and V”’ may be
based on the speed limitation specified
for the remainder of the flight, using the
margins defined by § 25.629(b).

V’ = Clearance speed as defined by
§25.629(b)(2).

V”’ = Clearance speed as defined by
§25.629(b)(1).

Q; = (T;)(Py)

Where:

T; = Average time spent in failure
condition j (in hours)
Pj = Probability of occurrence of failure
mode j (per hour)
Note: If P; is greater than 103 per flight

hour, then the flutter clearance speed must
not be less than V.

10-9 1070

Qj - Probabilty of being in failure condition j

(vi) Freedom from aeroelastic
instability must also be shown up to V’
in Figure 3 above for any probable
system failure condition combined with
any damage required or selected for
investigation by § 25.571(b).

(3) Consideration of certain failure
conditions may be required by other
sections of this Part, regardless of
calculated system reliability. Where
analysis shows the probability of these
failure conditions to be less than 109,
criteria other than those specified in this
paragraph may be used for structural

substantiation to show continued safe
flight and landing.

(d) Warning considerations. For
system failure detection and warning,
the following apply:

(1) The system must be checked for
failure conditions, not extremely
improbable, that degrade the structural
capability below the level required by
part 25 or significantly reduce the
reliability of the remaining system. The
flight crew must be made aware of these
failures before flight. Certain elements
of the control system, such as



Federal Register/Vol. 70, No. 69/Tuesday, April 12, 2005/Proposed Rules

19023

mechanical and hydraulic components,
may use special periodic inspections,
and electronic components may use
daily checks in lieu of warning systems
to achieve the objective of this
requirement. These certification
maintenance requirements must be
limited to components that are not
readily detectable by normal warning
systems and where service history
shows that inspections will provide an
adequate level of safety.

(2) The existence of any failure
condition, not extremely improbable,
during flight that could significantly
affect the structural capability of the
airplane and for which the associated
reduction in airworthiness can be
minimized by suitable flight limitations
must be signaled to the flightcrew. For
example, failure conditions that result
in a factor of safety between the airplane
strength and the loads of part 25,
subpart C below 1.25 or flutter margins
below V’” must be signaled to the crew
during flight.

(e) Dispatch with known failure
conditions. If the airplane is to be
dispatched in a known system failure
condition that affects structural
performance or affects the reliability of
the remaining system to maintain
structural performance, then the
provisions of this special condition
must be met for the dispatched
condition and for subsequent failures.
Flight limitations and expected
operational limitations may be taken
into account in establishing Qj as the
combined probability of being in the
dispatched failure condition and the
subsequent failure condition for the
safety margins in Figures 2 and 3. These
limitations must be such that the
probability of being in this combined
failure state and then subsequently
encountering limit load conditions is
extremely improbable. No reduction in
these safety margins is allowed, if the
subsequent system failure rate is greater
than 1E-3 per flight hour.

3. Limit Pilot Forces

In addition to the requirements of
§ 25.397(c) the following special
condition applies:

The limit pilot forces are as follows:

a. For all components between and
including the handle and its control
stops.

the electrical sensor assemblies to avoid
damage as a result of an in-flight jam.

Pitch Roll

Pitch Roll

Nose up 200 Ibf
Nose down 200 Ibf ....

Nose left 100 Ibf.
Nose right 100 Ibf.

b. For all other components of the
side stick control assembly, but
excluding the internal components of

Nose left 50 Ibf.
Nose right 50 Ibf.

Nose up 125 Ibf
Nose down 125 Ibf ....

4. Side Stick Controllers

In the absence of specific
requirements for side stick controllers,
the following special condition applies:

a. Pilot strength: In lieu of the
“strength of pilots” limits shown in
§ 25.143(c) for pitch and roll and in lieu
of the specific pitch force requirements
of §§25.145(b) and 25.175(d), it must be
shown that the temporary and
maximum prolonged force levels for the
side stick controllers are suitable for all
expected operating conditions and
configurations, whether normal or non-
normal.

b. Pilot control authority: The
electronic side stick controller coupling
design must provide for corrective and/
or overriding control inputs by either
pilot with no unsafe characteristics.
Annunciation of the controller status
must be provided and must not be
confusing to the flight crew.

c. Pilot control: It must be shown by
flight tests that the use of side stick
controllers does not produce unsuitable
pilot-in-the-loop control characteristics
when considering precision path
control/ tasks and turbulence. In
addition, pitch and roll control force
and displacement sensitivity must be
compatible, so that normal inputs on
one control axis will not cause
significant unintentional inputs on the
other.

d. Autopilot quick-release control
location: In lieu of compliance with
25.1329(d), autopilot quick release
(emergency) controls must be on both
side stick controllers. The quick release
means must be located so that it can
readily and easily be used by the flight
crew.

5. Dive Speed Definition

In lieu of the requirements of
§ 25.335(b)(1)—if the flight control
system includes functions which act
automatically to initiate recovery before
the end of the 20 second period
specified in § 25.335(b)(1)—the greater
of the speeds resulting from the
following special condition applies.

a. From an initial condition of
stabilized flight at Vc/Mc, the airplane
is upset so as to take up a new flight
path 7.5 degrees below the initial path.
Control application, up to full authority,

is made to maintain this new flight path.

Twenty seconds after initiating the
upset, manual recovery is made at a

load factor of 1.5 g (0.5 acceleration
increment) or such greater load factor
that is automatically applied by the
system with the pilot’s pitch control
neutral. The speed increase occurring in
this maneuver may be calculated, if
reliable or conservative aerodynamic
data is used. Power, as specified in
§25.175(b)(1)(iv), is assumed until
recovery is made, at which time power
reduction and the use of pilot controlled
drag devices may be used.

b. From a speed below Vc/Mc with
power to maintain stabilized level flight
at this speed, the airplane is upset so as
to accelerate through V/Mc at a flight
path 15 degrees below the initial path—
or at the steepest nose down attitude
that the system will permit with full
control authority if less than 15 degrees.

Note: The pilot’s controls may be in the
neutral position after reaching Vc/Mc and
before recovery is initiated.

c. Recovery may be initiated three
seconds after operation of high speed
warning system by application of a load
of 1.5g (0.5 acceleration increment) or
such greater load factor that is
automatically applied by the system
with the pilot’s pitch control neutral.
Power may be reduced simultaneously.
All other means of decelerating the
airplane, the use of which is authorized
up to the highest speed reached in the
maneuver, may be used. The interval
between successive pilot actions must
not be less than one second.

d. The applicant must also
demonstrate either that

(1) the speed margin, established as
above, will not be exceeded in
inadvertent or gust induced upsets,
resulting in initiation of the dive from
non-symmetric attitudes, or

(2) the airplane is protected by the
flight control laws from getting into
non-symmetric upset conditions.

e. The probability of failure of the
protective system that mitigates for the
reduced speed margin must be less than
105 per flight hour, except that the
probability of failure may be greater
than 10 ~3, but not greater than 103,
per flight hour, provided that:

(1) Failures of the system are
annunciated to the pilots, and

(2) The flight manual instructions
require the pilots to reduce the speed of
the airplane to a value that maintains a
speed margin between Vyo and Vp
consistent with showing compliance
with 25.335(b) without the benefit of the
system, and

(3) no dispatch of the airplane is
allowed with the system inoperative.
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6. Electronic Flight Control System:
Lateral-Directional and Longitudinal
Stability and Low Energy Awareness

In lieu of the requirements of § 25.171
and sub-section 25.177(c), the following
special condition applies:

a. The airplane must be shown to
have suitable static lateral, directional,
and longitudinal stability in any
condition normally encountered in
service, including the effects of
atmospheric disturbance.

b. The airplane must provide
adequate awareness to the pilot of a low
energy (low speed/low thrust/low
height) state when fitted with flight
control laws presenting neutral
longitudinal stability significantly
below the normal operating speeds.

c. The static directional stability—as
shown by the tendency to recover from
a skid with the rudder free—must be
positive for any landing gear and flap
position and symmetrical power
condition, at speeds from 1.13 Vg, up
to Ve, ViE, or Vec/Mgc (as appropriate).

d. In straight, steady sideslips
(unaccelerated forward slips), the
rudder control movements and forces
must be substantially proportional to
the angle of sideslip, and the factor of
proportionality must be between limits
found necessary for safe operation
throughout the range of sideslip angles
appropriate to the operation of the
airplane. At greater angles—up to the
angle at which full rudder control is
used or a rudder pedal force of 180
pounds (81.72 kg) is obtained—the
rudder pedal forces may not reverse,
and increased rudder deflection must
produce increased angles of sideslip.
Unless the airplane has a suitable
sideslip indication, there must be
enough bank and lateral control
deflection and force accompanying
sideslipping to clearly indicate any
departure from steady, unyawed flight.

7. Electronic Flight Control System:
Control Surface Awareness

In addition to the requirements of
§§25.143, 25.671 and 25.672, the
following special condition applies:

a. A suitable flight control position
annunciation must be provided to the
crew in the following situation:

A flight condition exists in which—
without being commanded by the
crew—control surfaces are coming so
close to their limits that return to
normal flight and (or) continuation of
safe flight requires a specific crew
action.

b. In lieu of control position
annunciation, existing indications to the
crew may be used to prompt crew
action, if they are found to be adequate.

Note: The term “‘suitable” also indicates an
appropriate balance between nuisance and
necessary operation.

8. Electronic Flight Control System:
Flight Characteristics Compliance Via
the Handling Quantities Rating Method
(HQRM)

a. Flight Characteristics Compliance
Determination for EFCS Failure Cases:

In lieu of compliance with § 25.672(c),
the HQRM contained in Appendix 7 of
AC 25-7A must be used for evaluation
of EFCS configurations resulting from
single and multiple failures not shown
to be extremely improbable.

The handling qualities ratings are as
follows:

(1) Satisfactory: Full performance
criteria can be met with routine pilot
effort and attention.

(2) Adequate: Adequate for continued
safe flight and landing; full or specified
reduced performance can be met, but
with heightened pilot effort and
attention.

(3) Controllable: Inadequate for
continued safe flight and landing, but
controllable for return to a safe flight
condition, safe flight envelope and/or
reconfiguration, so that the handling
qualities are at least Adequate.

b. Handling qualities will be allowed
to progressively degrade with failure
state, atmospheric disturbance level,
and flight envelope, as shown in Figure
12 of Appendix 7. Specifically, for
probable failure conditions within the
normal flight envelope, the pilot-rated
handling qualities must be satisfactory
in light atmospheric disturbance and
adequate in moderate atmospheric
disturbance. The handling qualities
rating must not be less than adequate in
light atmospheric disturbance for
improbable failures.

Note: AC 25—-7A, Appendix 7 presents a
method of compliance and provides guidance
for the following:

e Minimum handling qualities rating
requirements in conjunction with
atmospheric disturbance levels, flight
envelopes, and failure conditions (Figure 12),

¢ Flight Envelope definition (Figures 5A, 6
and 7),

e Atmospheric Disturbance Levels (Figure
5B),

¢ Flight Control System Failure State
(Figure 5C),

e Combination Guidelines (Figures 5D, 9
and 10), and

e General flight task list, from which
appropriate specific tasks can be selected or
developed (Figure 11).

9. Flight Envelope Protection

a. General Limiting Requirements: (1)
Onset characteristics of each envelope
protection feature must be smooth,

appropriate to the phase of flight and
type of maneuver, and not in conflict
with the ability of the pilot to
satisfactorily change the airplane flight
path, speed, or attitude, as needed.

(2) Limit values of protected flight
parameters (and if applicable, associated
warning thresholds) must be compatible
with the following:

(a) Airplane structural limits,

(b) Required safe and controllable
maneuvering of the airplane, and

(c) Margins to critical conditions.
Dynamic maneuvering, airframe and
system tolerances (both manufacturing
and in-service), and non-steady
atmospheric conditions—in any
appropriate combination and phase of
flight—must not result in a limited
flight parameter beyond the nominal
design limit value that would cause
unsafe flight characteristics.

(3) The airplane must be responsive to
intentional dynamic maneuvering to
within a suitable range of the parameter
limit. Dynamic characteristics, such as
damping and overshoot, must also be
appropriate for the flight maneuver and
limit parameter in question.

(4) When simultaneous envelope
limiting is engaged, adverse coupling or
adverse priority must not result.

b. Failure States: EFCS failures,
including sensor failures, must not
result in a condition where a parameter
is limited to such a reduced value that
safe and controllable maneuvering is no
longer available. The crew must be
alerted by suitable means, if any change
in envelope limiting or maneuverability
is produced by single or multiple
failures of the EFCS not shown to be
extremely improbable.

10. Flight Envelope Protection: Normal
Load Factor (g) Limiting

In addition to the requirements of
25.143(a)—and in the absence of other
limiting factors—the following special
condition applies:

a. The positive limiting load factor
must not be less than:

(1) 2.5g for the EFCS normal state.

(2) 2.0g for the EFCS normal state
with the high lift devices extended.

b. The negative limiting load factor
must be equal to or more negative than:

(1) Minus 1.0g for the EFCS normal
state.

(2) 0.0g for the EFCS normal state
with high lift devices extended.

Note: This Special Condition does not
impose an upper bound for the normal load
factor limit, nor does it require that the limit
exist. If the limit is set at a value beyond the
structural design limit maneuvering load
factor “n,” indicated in § 25.333(b) and
25.337(b) and (c), there should be a very
positive tactile feel built into the controller
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and obvious to the pilot that serves as a
deterrent to inadvertently exceeding the
structural limit.

11. Flight Envelope Protection High
Speed Limiting

In addition to § 25.143, the following
special condition applies:

Operation of the high speed limiter
during all routine and descent
procedure flight must not impede
normal attainment of speeds up to the
overspeed warning.

12. Flight Envelope Protection: Pitch
and Roll Limiting

In addition to § 25.143, the following
special condition applies:

a. The pitch limiting function must
not impede normal maneuvering for
pitch angles up to the maximum
required for normal maneuvering—
including a normal all-engines operating
takeoff plus a suitable margin to allow
for satisfactory speed control.

b. The pitch and roll limiting
functions must not restrict or prevent
attaining roll angles up to 65 degrees or
pitch attitudes necessary for emergency
maneuvering. Spiral stability, which is
introduced above 33 degrees roll angle,
must not require excessive pilot strength
to achieve roll angles up to 65 degrees.

13. Flight Envelope Protection: High
Incidence Protection and Alpha-Floor
Systems

a. Definitions. For the purpose of this
special condition, the following
definitions apply:

High Incidence Protection System. A
system that operates directly and
automatically on the airplane’s flying
controls to limit the maximum angle of
attack that can be attained to a value
below that at which an aerodynamic
stall would occur.

Alpha-Floor System. A system that
automatically increases thrust on the
operating engines when the angle of
attack increases through a particular
value.

Alpha Limit. The maximum angle of
attack at which the airplane stabilizes
with the high incidence protection
system operating and the longitudinal
control held on its aft stop.

Vinin The minimum steady flight speed
is the stabilized, calibrated airspeed
obtained when the airplane is
decelerated at an entry rate not
exceeding 1 knot per second, until the
longitudinal pilot control is on its stop
with the high incidence protection
system operating.

Vinintg Vmin corrected to 1g conditions.
It is the minimum calibrated airspeed at
which the airplane can develop a lift
force normal to the flight path and equal

to its weight when at an angle of attack
not greater than that determined for
Vmin-

b. Capability and Reliability of the
High Incidence Protection System:

(1) It must not be possible to
encounter a stall during pilot induced
maneuvers, and handling characteristics
must be acceptable, as required by
Paragraphs e and f below, entitled High
Incidence Handling Demonstrations and
High Incidence Handling Characteristics
respectively.

(2) The airplane must be protected
against stalling due to the effects of
windshears and gusts at low speeds, as
required by Paragraph g below, entitled
Atmospheric Disturbances.

(3) The ability of the high incidence
protection system to accommodate any
reduction in stalling incidence resulting
from residual ice must be verified.

(4) The reliability of the system and
the effects of failures must be
acceptable, in accordance with
§25.1309 and Advisory Circular
25.1309-1A, System Design and
Analysis.

(5) The high incidence protection
system must not impede normal
maneuvering for pitch angles up to the
maximum required for normal
maneuvering, including a normal all-
engines operating takeoff plus a suitable
margin to allow for satisfactory speed
control.

¢. Minimum Steady Flight Speed and
Reference Stall Speed:

In lieu of the requirements of
§ 25.103, the following special condition
applies:

(1) Viin The minimum steady flight
speed, for the airplane configuration
under consideration and with the high
incidence protection system operating,
is the final stabilized calibrated airspeed
obtained when the airplane is
decelerated at an entry rate not
exceeding 1 knot per second until the
longitudinal pilot control is on its stop.

(2) The minimum steady flight speed,
Vimin, must be determined with:

(a) The high incidence protection
system operating normally.

(b) Idle thrust.

(c) Alpha-floor system inhibited.

(d) All combinations of flap settings
and landing gear positions.

(e) The weight used when Vg is being
used as a factor to determine
compliance with a required
performance standard.

(f) The most unfavorable center of
gravity allowable, and

(g) The airplane trimmed for straight
flight at a speed achievable by the
automatic trim system.

(3) Vminig is Vimin corrected to 1g
conditions. Vi is the minimum

calibrated airspeed at which the
airplane can develop a lift force normal
to the flight path and equal to its weight
when at an angle of attack not greater
than that determined for Viin. Vininig is
defined as follows:

Vv

min 1g= |

Where:
n , w = load factor normal to the flight
path at Vimin

(4) The Reference Stall Speed, Vg, is
a calibrated airspeed selected by the
applicant. Vsg may not be less than the
1g stall speed. Vsr is expressed as:

V,
CLmax
Ver 2 ————

N nzw
Where:
Vermax = Calibrated airspeed obtained
when the load factor-corrected lift
coefficient

nywW
qS

is first a maximum during the maneuver

prescribed in paragraph (5)(h) of this

section.

n,w = Load factor normal to the flight
path at VCLMAX

W = Airplane gross weight

S = Aerodynamic reference wing area,
and

q = Dynamic pressure.

(5) Veomax must be determined with
the following conditions:

(a) Engines idling or—if that resultant
thrust causes an appreciable decrease in
stall speed—not more than zero thrust at
the stall speed

(b) The airplane in other respects,
such as flaps and landing gear, in the
condition existing in the test or
performance standard in which Vg is
being used.

(c) The weight used when Vsr is being
used as a factor to determine
compliance with a required
performance standard.

(d) The center of gravity position that
results in the highest value of reference
stall speed.

(e) The airplane trimmed for straight
flight at a speed achievable by the
automatic trim system, but not less than
1.13 Vsr and not greater than 1.3 Vsr.

(f) The alpha-floor system inhibited.

(g) The high incidence protection
system adjusted to a high enough
incidence to allow full development of
the 1g stall.

(h) Starting from the stabilized trim
condition, apply the longitudinal
control to decelerate the airplane so that
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the speed reduction does not exceed one
knot per second.

(6) The flight characteristics at the
angle of attack for Grmax must be
suitable in the traditional sense at FWD
and AFT CG in straight and turning
flight at IDLE power. Although for a
normal production EFCS and steady full
aft stick this angle of attack for CLmax
cannot be achieved, the angle of attack
can be obtained momentarily under
dynamic circumstances and deliberately
in a steady state sense with some EFCS
failure conditions.

d. Stall Warning. (1) Normal
Operation: If the conditions of
Paragraph b above which is entitled
Capability and Reliability of the High
Incidence Protection System are
satisfied, a level of safety equivalent to
that intended by § 25.207, Stall
Warning, must be considered to have
been met without provision of an
additional, unique warning device.

(2) Failure Cases: Following failures
of the high incidence protection system
not shown to be extremely improbable,
if the system no longer satisfies sub
paragraphs (1), (2), and (3) of Paragraph
b above which is entitled Capability and
Reliability of the High Incidence
Protection System, stall warning must
be provided in accordance with
§ 25.207. The stall warning should
prevent inadvertent stall under the
following conditions:

(a) Power off straight stall approaches
to a speed 5 percent below the warning
onset.

(b) Turning flight stall approaches at
entry rates up to 3 knots per second
when recovery is initiated not less than
one second after the warning onset.

e. High Incidence Handling
Demonstrations: In lieu of the
requirements of § 25.201, the following
special condition applies:

Maneuvers to the limit of the
longitudinal control in the nose up
direction must be demonstrated in
straight flight and in 30 degree banked
turns under the following conditions:

(1) The high incidence protection
system operating normally.

(2) Initial power condition of:

(a) Power off

(b) The power necessary to maintain
level flight at 1.5 Vsgr1, where Vsg; is the
reference stall speed with the flaps in
the approach position, the landing gear
retracted, and the maximum landing
weight. The flap position to be used to
determine this power setting is that
position in which the stall speed, Vsri,
does not exceed 110% of the stall speed,
Vsro, with the flaps in the most
extended landing position.

(3) Alpha-floor system operating
normally, unless more severe conditions
are achieved with alpha-floor inhibited.

(4) Flaps, landing gear and
deceleration devices in any likely
combination of positions.

(5) Representative weights within the
range for which certification is
requested, and

(6) The airplane trimmed for straight
flight at a speed achievable by the
automatic trim system.

(7) Starting at a speed sufficiently
above the minimum steady flight speed
to ensure that a steady rate of speed
reduction can be established, apply the
longitudinal control so that the speed
reduction does not exceed one knot per
second until the control reaches the
stop.

(8) The longitudinal control must be
maintained at the stop until the airplane
has reached a stabilized flight condition
and must then be recovered by normal
recovery techniques.

(9) The requirements for turning flight
maneuver demonstrations must also be
met with accelerated rates of entry to
the incidence limit, up to the maximum
rate achievable.

f. High Incidence Handling
Characteristics: In lieu of the
requirements of § 25.203, the following
special condition applies:

(1) Throughout maneuvers with a rate
of deceleration of not more than 1 knot
per second, both in straight flight and in
30 degree banked turns, the airplane’s
characteristics must be as follows:

(a) There must not be any abnormal
airplane nose-up pitching.

(b) There must not be any
uncommanded nose-down pitching that
would be indicative of stall. However,
reasonable attitude changes associated
with stabilizing the incidence at alpha
limit as the longitudinal control reaches
the stop would be acceptable. Any
reduction of pitch attitude associated
with stabilizing the incidence at the
alpha limit should be achieved
smoothly and at a low pitch rate, such
that it is not likely to be mistaken for
natural stall identification.

(c) There must not be any
uncommanded lateral or directional
motion, and the pilot must retain good
lateral and directional control by
conventional use of the cockpit
controllers throughout the maneuver.

(d) The airplane must not exhibit
buffeting of a magnitude and severity
that would act as a deterrent to
completing the maneuver.

(2) In maneuvers with increased rates
of deceleration, some degradation of
characteristics is acceptable, associated
with a transient excursion beyond the
stabilized alpha-limit. However, the

airplane must not exhibit dangerous
characteristics or characteristics that
would deter the pilot from holding the
longitudinal controller on the stop for a
period of time appropriate to the
maneuvers.

(3) It must always be possible to
reduce incidence by conventional use of
the controller.

(4) The rate at which the airplane can
be maneuvered from trim speeds
associated with scheduled operating
speeds such as V, and Vggr up to alpha-
limit must not be unduly damped or
significantly slower than can be
achieved on conventionally controlled
transport airElanes.

g. Atmospheric Disturbances:
Operation of the high incidence
protection system and the alpha-floor
system must not adversely affect aircraft
control during expected levels of
atmospheric disturbances or impede the
application of recovery procedures in
case of windshear. Simulator tests and
analysis may be used to evaluate such
conditions but must be validated by
limited flight testing to confirm
handling qualities at critical loading
conditions.

h. Alpha Floor: The alpha-floor
setting must be such that the aircraft can
be flown at normal landing operational
speed and maneuvered up to bank
angles consistent with the flight phase,
including the maneuver capabilities
specified in 25.143(g), without
triggering alpha-floor. In addition, there
must be no alpha-floor triggering, unless
appropriate, when the airplane is flown
in usual operational maneuvers and in
turbulence.

i. Proof of Compliance: In addition to
the requirements of § 25.21, the
following special condition applies:

The flying qualities must be evaluated
at the most unfavorable center of gravity
position.

j. Longitudinal Control: (1) In lieu of
the requirements of § 25.145(a) and
25.145(a)(1), the following special
condition applies:

It must be possible—at any point
between the trim speed for straight
flight achievable by the automatic trim
system and Vyin—to pitch the nose
downward, so that the acceleration to
this selected trim speed is prompt, with
the airplane trimmed for straight flight
at the speed achievable by the automatic
trim system.

(2) In lieu of the requirements of
§ 25.145(b)(6), the following special
condition applies:

With power off, flaps extended and
the airplane trimmed at 1.3 Vsgy, obtain
and maintain airspeeds between Viin
and either 1.6 Vsg; or Vgg, whichever is
lower.
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k. Airspeed Indicating System: (1) In
lieu of the requirements of subsection
25.1323(c)(1), the following special
condition applies:

VMo to Vimin with the flaps retracted.

(2) In lieu of the requirements of
subsection 25.1323(c)(2), the following
special condition applies:

Vmin to Vg with flaps in the landing
position.

14. High Intensity Radiated Fields
(HIRF) Protection

a. Protection from Unwanted Effects
of High-intensity Radiated Fields:

Each electrical and electronic system
which performs critical functions must
be designed and installed to ensure that
the operation and operational
capabilities of these systems to perform
critical functions are not adversely
affected when the airplane is exposed to
high intensity radiated fields external to
the airplane.

b. For the purposes of this special
condition, the following definition
applies:

Critical Functions: Functions whose
failure would contribute to or cause a
failure condition which would prevent
the continued safe flight and landing of
the airplane.

15. Operation Without Normal
Electrical Power

In lieu of the requirements of
§25.1351(d), the following special
condition applies:

It must be demonstrated by test or
combination of test and analysis that the
airplane can continue safe flight and
landing with inoperative normal engine
and APU generator electrical power (i.e.,
electrical power sources, excluding the
battery and any other standby electrical
sources). The airplane operation should
be considered at the critical phase of
flight and include the ability to restart
the engines and maintain flight for the
maximum diversion time capability
being certified.

Issued in Renton, Washington, on March
29, 2005.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-7320 Filed 4—11-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-20574; Airspace
Docket No. 05-ACE-11]

Proposed Establishment of Class E2
Airspace; and Modification of Class E5
Airspace; Chillicothe, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to create
a Class E surface area at Chillicotte, MO.
It also proposes to modify the Class E5
airspace at Chillicothe, MO.

DATES: Comments for inclusion in the
Rules Docket must be received on or
before May 13, 2005.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2005-20574/
Airspace Docket No. 05—ACE—-11, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone (816)
329-2524.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in

triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2005-20574/Airspace
Docket No. 05—ACE-11.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

The Proposal

This notice proposes to amend Part 71
of the Federal Aviation Regulations (14
CFR part 71) to establish Class E
airspace designated as a surface area for
an airport at Chillicothe, MO.
Controlled airspace extending upward
from the surface area for an airport at
Chillicothe, MO. Controlled airspace
extending upward from the surface of
the earth is needed to contain aircraft
executing instrument approach
procedures to Chillicothe Municipal
Airport. Weather observations would be
provided by an Automatic Weather
Observing/Reporting System (AWOS)
and communications would be direct
with Columbia Automated Flight
Service Station.

This notice also proposes to revise the
Class E airspace area extending upward
from 700 feet above the surface at
Chillicothe, MO. An examination of this
Class E airspace area for Chillicothe,
MO revealed noncompliance with FAA
directives. This proposal would correct
identified discrepancies by increasing
the area from a 6.4-mile to a 6.9-mile
radius of Chillicothe Municipal Airport,
defining the extension to the airspace
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area in terms of the Chillicothe
nondirectional radio beacon (NDB),
modifying the bearing of the extension,
correcting errors in the identified
location of the Chillicothe NDB,
defining airspace of appropriate
dimensions to protect aircraft departing
and executing instrument approach
procedures to Chillicothe Municipal
Airport and brining the airspace area
into compliance with FAA directives.
Both areas would be depicted on
appropriate aeronautical charts.

Class E airspace areas designed as
surface areas are published in Paragraph
6002 of FAA Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
Paragraph 6005 of the same Order. The
Class E airspace designations listed in
this document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

This proposed rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This proposed regulation is
within the scope of that authority since
it would contain aircraft executing
instrument approach procedures to
Chillicothe Municipal Airport.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration

proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is
amended as follows:

[Amended]

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ACE MO E2 Chillicothe, MO

Chillicothe Municipal Airport, MO

(Lat. 39°46'56” N., long. 93°29'44” W.)
Chillicothe NDB

(Lat. 39°46'38” N., long. 93°29'39” W.)

Within a 4.4-mile radius of Chillicothe
Municipal Airport and within 2.5 miles each
side of the 335° bearing from the Chillicothe
NDB extending from the 4.4-mile radius of
the airport to 7 miles northwest of the NDB.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE MO E5 Chillicothe, MO

Chillicothe Municipal Airport, MO

(Lat. 39°46'56” N., long. 93°29'44” W.)
Chillicothe NDB

(Lat. 39°46’38” N., long. 93°29'39” W.)

That airspace extending upward from 700
feet above the surface within a 6.9-mile
radius of Chillicothe Municipal Airport and
within 2.5 miles each side of the 335° bearing
from the Chillicothe NDB extending from the
6.9-mile radius of the airport to 7 miles
northwest of the NDB.

* * * * *

Issued in Kansas City, MO, on March 25,
2005.
Elizabeth S. Wallis,

Acting Area Director, Western Flight Services
Operations.
[FR Doc. 05-7319 Filed 4-11-05; 8:45 am)]

BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 31
[REG-160315-03]

RIN 1545-BC89

Sickness or Accident Disability
Payments; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking.

SUMMARY: This document corrects a
notice of proposed rulemaking (REG—
160315-03) that was published in the
Federal Register on Friday, March 11,
2005 (70 FR 12164) that provide
guidance regarding the treatment of
payments made on account of sickness
or accident disability under a workers’
compensation law for purposes of the
Federal Insurance Contributions Act
(FICA).

FOR FURTHER INFORMATION CONTACT:
David Ford, (202) 622—6040 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:
Background

The notice of proposed rulemaking
(REG-160315—03) that is the subject of
this correction is under section 3121 of
the Internal Revenue Code.

Need for Correction

As published, the notice of proposed
rulemaking contains an error that may
prove to be misleading and is in need
of clarification.

Correction of Publication

Accordingly, the notice of proposed
rulemaking (REG-160315-03) which is
the subject of FR. Doc. 05—4382 is
corrected as follows:

On page 12164, column 1, in the
preamble, under the paragraph heading,
FOR FURTHER INFORMATION CONTACT, lines
6 through 8, the language ‘“comments,
the hearing and/or to be placed on the
building access list to attend the
hearing, LaNita M. Vandyke,” is
corrected to read ‘“comments, LaNita
Vandyke,”.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Specialist, Legal Processing Division,
Associate Chief Counsel, (Procedures and
Administration).

[FR Doc. 05—-7324 Filed 4—11-05; 8:45 am]
BILLING CODE 4301-01-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD08-05-014]

RIN 1625-AA09

Drawbridge Operation Regulation;
lllinois Waterway, Joliet, IL

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the regulation governing the
Jefferson Street Bridge, mile 287.9, and
Cass Street Bridge, mile 288.1, across
the Illinois Waterway at Joliet, Illinois.
The drawbridges need not open for river
traffic and may remain in the closed-to-
navigation position from 8:30 a.m. to
11:30 a.m. on May 15, 2005. This
proposed rule would allow the
scheduled running of a foot race as part
of a local community event.

DATES: Comments and related material
must reach the Coast Guard on or before
May 12, 2005.

ADDRESSES: You may mail comments
and related material to Commander,
Eighth Coast Guard District, Bridge
Branch, 1222 Spruce Street, St. Louis,
MO 63103-2832. Commander (obr)
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
room 2.107f in the Robert A. Young
Federal Building, Eighth Coast Guard
District, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger K. Wiebusch, Bridge
Administrator, (314) 539-3900,
extension 2378.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD-08-05-014),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 872 by 11 inches,
suitable for copying. If you would like
confirmation that they reached us,

please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Public Meeting

We do not plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the Eighth
Coast Guard District, Bridge, Branch, at
the address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

On February 10, 2005, the Illinois
Department of Transportation requested
a temporary change to the operation of
the Jefferson Street Bridge, mile 287.9,
and the Cass Street Bridge, mile 288.1,
Illinois Waterway, to allow the
drawbridges to remain in the closed-to-
navigation position for a three hour
period for a timed 8K run in the City of
Joliet, Illinois. The drawbridges have a
vertical clearance of 16.5 feet above
normal pool in the closed-to-navigation
position. Navigation on the waterway
consists primarily of commercial tows
and recreational watercraft that will be
minimally impacted by the limited
closure period of three hours. Presently,
the draws open on signal, except that
they need not open from 7:30 a.m. to
8:30 a.m. and from 4:15 p.m. to 5:15
p.m., Monday through Saturday. The
Ilinois Department of Transportation
requested the drawbridges be permitted
to remain in the closed-to-navigation
position from 8:30 a.m. until 11:30 a.m.
on Sunday, May 15, 2005. This
temporary change to the drawbridge’s
operation has been coordinated with the
commercial waterway operators.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

The Coast Guard expects that this
temporary change to operation of the
Jefferson Street Bridge and the Cass
Street Bridge will have minimal
economic impact on commercial traffic
operating on the Illinois Waterway. This

temporary change has been written in
such a manner as to allow for minimal
interruption of the drawbridges regular
operation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule will be in
effect for only 3 hours early on a Sunday
morning, and the Coast Guard expects
the impact of this action to be minimal.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they could better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Mr. Roger K.
Wiebusch, Bridge Administrator, Eighth
Coast Guard District, Bridge Branch, at
(314) 539-3900, extension 2378.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
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have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule will not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Government
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in section 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not

likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e) of the
Instruction, from further environmental
documentation. Paragraph 32(e)
excludes the promulgation of operating
regulations or procedures for
drawbridges from the environmental
documentation requirements of the
National Environmental Policy Act
(NEPA). Since this proposed regulation
would alter the normal operating
conditions of the drawbridges, it falls
within this exclusion. A “Categorical
Exclusion Determination” is available in
the docket for inspection or copying
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. From 8:30 a.m. to 11:30 a.m. on
May 15, 2005, in § 117.393, suspend
paragraph (c) and add a new paragraph
(f) to read as follows:

§117.393 lllinois Waterway.
* * * * *

(f) The draws of the McDonough
Street Bridge, mile 287.3; Jackson Street
bridge, mile 288.4; and Ruby Street
bridge, mile 288.7; all of Joliet, shall
open on signal. However, the draws of
Jefferson Street bridge, mile 287.9, and
Cass Street bridge, mile 288.1 need not
open.

Dated: April 4, 2005.

R.F. Duncan,

Rear Admiral, U.S. Coast Guard Commander,
Eighth Coast Guard District.

[FR Doc. 05-7326 Filed 4-11-05; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[R04-OAR-2004-GA-0002—-200504(b); FRL—
7898-4]

Approval and Promulgation of
Implementation Plans Georgia:
Approval of Revisions to the Georgia
State Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is approving the
State Implementation Plan (SIP)
revisions submitted by the State of
Georgia, through the Georgia
Environmental Protection Division
(GAEPD), on December 18, 2003. These
revisions pertain to rules for Enhanced
Inspection and Maintenance (I/M).
These revisions were the subject of a
public hearing held on November 5,
2003, adopted by the Board of Natural
Resources on December 3, 2003, and
became State effective on December 25,
2003. In the Final Rules Section of this
Federal Register, the EPA is approving
the State’s SIP revision as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
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comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no significant, material, and
adverse comments are received in
response to this rule, no further activity
is contemplated. If EPA receives adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this rule.
The EPA will not institute a second
comment period on this document. Any
parties interested in commenting on this
document should do so at this time.
DATES: Written comments must be
received on or before May 12, 2005.
ADDRESSES: Comments may be
submitted by mail to: Scott M. Martin,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW,
Atlanta, Georgia 30303—-8960.
Comments may also be submitted
electronically, or through hand
delivery/courier. Please follow the
detailed instructions described in the
direct final rule, ADDRESSES section
which is published in the Rules Section
of this Federal Register.

FOR FURTHER INFORMATION CONTACT:
Scott M. Martin, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9036.
Mr. Martin can also be reached via
electronic mail at martin.scott@epa.gov.
SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule which is published in the
Rules Section of this Federal Register.

Dated: March 28, 2005.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 05-7307 Filed 4-11-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R06—-OAR-2005-TX-0019; FRL-7898-6]
Approval and Promulgation of
Implementation Plans; Texas; Agreed

Orders in the Beaumont/Port Arthur
Ozone Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to take
direct final action on revisions to the
Texas State Implementation Plan (SIP).
This rulemaking covers eight Agreed
Orders with six companies in the
Beaumont/Port Arthur (B/PA) ozone
nonattainment area. We are approving
the eight Agreed Orders between the
State of Texas and the six companies in
Southeast Texas as a strengthening of
the Texas SIP. These Agreed Orders will
contribute to the improvement in air
quality in the B/PA nonattainment area
and will continue to contribute to the
maintenance of the ozone standard in
the southeastern portion of the State of
Texas. The EPA is proposing to approve
this SIP in accordance with the
requirements of the Federal Clean Air
Act (the Act), sections 110 and 116.

In the “Rules and Regulations”
section of this Federal Register, EPA is
approving the State’s SIP Revision as a
direct final rule without prior proposal
because the EPA views this as a
noncontroversial revision and
anticipates no adverse comment. The
EPA has explained its reasons for this
approval in the preamble to the direct
final rule. If EPA receives no relevant
adverse comments, the EPA will not
take further action on this proposed
rule. If the EPA receives relevant
adverse comment, EPA will withdraw
the direct final rule and it will not take
effect. The EPA will address all public
comments in a subsequent final rule
based upon this proposed rule. The EPA
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time. Please note that if we receive
significant adverse comments on an
amendment, paragraph or section of this
rule and if that provision is independent
of the remainder of the rule, we may
adopt as final those provisions of the
rule that are not the subject of an
adverse comment.

DATES: Written comments must be
received on or before May 12, 2005.
ADDRESSES: Comments may be mailed to
Mr. Thomas Diggs, Chief, Air Planning
Section (6PD-L), Environmental
Protection Agency, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202—2733.
Comments may also be submitted
electronically or through hand delivery/
courier by following the detailed
instructions in the Addresses section of
the direct final rule located in the rules
section of this Federal Register.

FOR FURTHER INFORMATION CONTACT: Guy
Donaldson, Air Planning Section (6PD-
L), Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—-2733, telephone
(214) 665—-7242; fax number 214-665—

7263; e-mail address
donaldson.guy@epa.gov.

SUPPLEMENTARY INFORMATION: In the
final rules section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action rule,
no further activity is contemplated. If
EPA receives significant adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties
interested in commenting on this action
should do so at this time. Please note
that if EPA receives significant adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision is independent of the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

For additional information, see the
direct final rule which is located in the
rules section of this Federal Register.

Dated: March 11, 2005.

Lawrence E. Starfield,

Acting Regional Administrator, Region 6.
[FR Doc. 05-7303 Filed 4—11-05; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[RO4—OAR-2004-GA—0003-200427; FRL—
7897-9]

Approval and Promulgation of
Implementation Plans Georgia: Vehicle
Miles Traveled State Implementation
Plan for the Atlanta 1-Hour Ozone
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of
Georgia, through the Georgia
Environmental Protection Division
(EPD) on June 30, 2004, regarding the
Severe Area Vehicles Miles Traveled
(VMT) SIP for the Atlanta 1-Hour Ozone
Nonattainment Area for the purpose of
offsetting any growth in emissions from
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growth in VMT as required by the Clean
Air Act (CAA or the Act) as Amended
in 1990. The State demonstrated that
emissions from increases in VMT, or
numbers of vehicle trips, within the
Atlanta area did not rise above an
established ceiling by 2004. The
rationale for this proposed approval is
set forth below.

DATES: Written comments must be
received on or before May 12, 2005.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID No. R04-OAR-2004—
GA—-0003, by one of the following
methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Agency Web site: http://
docket.epa.gov/rmepub/ RME, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

3. E-mail: martin.scott@epa.gov.

4. Fax: 404-562-9019.

5. Mail: “R04-OAR-2004-GA-0003",
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

6. Hand Delivery or Courier. Deliver
your comments to: Scott M. Martin,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division 12th floor,
U.S. Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Instructions: Direct your comments to
RME ID No. R04-OAR-2004-GA—-0003.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through RME, regulations.gov,

or e-mail. The EPA RME Web site and
the federal regulations.gov Web site are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Scott M. Martin, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9036.
Mr. Martin can also be reached via
electronic mail at martin.scott@epa.gov.

SUPPLEMENTARY INFORMATION: The use of
“we,” “us,” or “our” in this document
refers to EPA.
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I. Background

The Atlanta 1-hour ozone
nonattainment area consists of the
following counties: Cherokee, Clayton,
Cobb, Coweta, DeKalb, Douglas, Fayette,
Forsyth, Fulton, Gwinnett, Henry,
Paulding and Rockdale. Atlanta was
classified as a serious 1-hour ozone
nonattainment area on November 6,
1991, (see 56 FR 56694), with an
attainment deadline of 1999. Atlanta
failed to attain the 1-hour ozone
National Ambient Air Quality Standard
(NAAQS) by November 15, 1999, and
was reclassified from a serious to a
severe 1-hour ozone nonattainment area
effective January 1, 2004, (see 68 FR
55469). In addition to being required to
meet SIP revision requirements for
marginal, moderate, and serious ozone
nonattainment areas, Georgia is required
to submit plans required for severe
areas, which includes submission of a
VMT Offset SIP under section
182(d)(1)(A) of the Act.

On February 1, 2005, the State
submitted to EPA a redesignation
request and maintenance plan for the
Atlanta 1-hour ozone nonattainment
area that is based on actual ozone
monitoring data for the years 2002 to
2004. The data submitted indicates that
no violations of the one-hour ozone
NAAQS occurred in Atlanta between
2002 and the attainment year of 2004.
EPA is addressing Georgia’s
redesignation request through a separate
notice.

II. What Is a VMT Offset SIP?

Section 182(d)(1)(A) of the Act
requires States containing ozone
nonattainment areas classified as severe,
pursuant to section 181(a) of the Act, to
submit a SIP revision that identifies and
adopts transportation control strategies
and TCMs necessary to offset increases
in emissions resulting from growth in
VMT (the VMT offset SIP), and to obtain
reductions in motor vehicle emissions
as necessary (in combination with other
emission reduction requirements) to
comply with the Act’s Reasonable
Further Progress (RFP) milestones and
attainment demonstration requirements
(RFP and attainment demonstration
SIPs). Our interpretation of section



Federal Register/Vol. 70, No. 69/Tuesday, April 12, 2005/Proposed Rules

19033

182(d)(1)(A) is discussed in the April
16, 1992, General Preamble (57 FR
13498). Section 182(d)(1)(A) of the Act
specifies submission of the VMT Offset
SIP by November 15, 1992, for any
severe and above ozone nonattainment
area. However, EPA has concluded that
section 182(i) of the Act authorizes EPA
to adjust applicable deadlines (other
than attainment dates) to the extent
such adjustment is necessary or
appropriate to assure consistency among
the required submissions of new
requirements applicable to an area
which has been reclassified. In the final
rule reclassifying the Atlanta area to
severe nonattainment, EPA established
the submission deadline of June 30,
2004, for the section 182(d)(1) SIP
revision as EPA set for all the other new
SIP revision elements applicable to
reclassified area. See (68 FR 55469).
EPA’s action today relates only to the
VMT offset SIP requirement from
section 182(d)(1)(A) that the State
demonstrate whether TCMs are needed
to offset increases in emissions resulting
from growth of VMTs. The other
requirements of section 182(d)(1)(A),
whether TCMs are needed to obtain
reductions in motor vehicle emissions
as necessary (in combination with other
emission reduction requirements) to
comply with the Act’s RFP milestones
and attainment demonstration
requirements, are being addressed by
EPA in a separate notice.

III. Analysis of State Submittal

In the General Preamble EPA
explained how states are to demonstrate
that the VMT requirement is satisfied.
Sufficient measures must be adopted so
projected motor vehicle VOC emissions
will stay beneath a “ceiling level”
established through modeling of
mandated transportation-related
controls. When growth in VMT and
vehicle trips would otherwise cause a
motor vehicle emissions upturn, this
upturn must be prevented, or offset, by
TCMs. If projected total motor vehicle
emissions during the ozone season in
one year are not higher than during the
previous ozone season due to the
control measures in the SIP, the VMT
offset requirement is satisfied. In order
to make these projections, vehicle
emissions are modeled to represent the
effects of required reductions from the
following mandatory programs: an
enhanced inspection and maintenance
(I/M) program, Phase 2 reid vapor
pressure (RVP) fuel, reformulated
gasoline, and the federal motor vehicle
control program (FMVCP). (See 57 FR
13498 at 13521-13523, April 16, 1992.)
As described in the General Preamble,
the purpose of section 182(d)(1)(A) of

the Act is to prevent growth in motor
vehicle emissions from negating the
emissions reduction benefits of the

federally mandated programs in the Act.

EPA believes it is appropriate to
interpret the VMT Offset SIP provisions
of the Act to account for how states can
practicably comply with each of the
provision’s elements.

Calculation of Vehicle Miles Traveled
1999-2004

Section III A(5)(d) of the General
Preamble says that states should project
motor vehicle emissions for their VMT
SIP revisions in accordance with EPA’s
“Section 187" guidance. Section 187
VMT Forecasting and Tracking
Guidance, U.S. EPA, January, 1992,
http://www.epa.gov/oms/transp/
vmttrack/vmtguide.zip. According to
part 1.3 of the Section 187 guidance,
“EPA has chosen to specify the use of
the [Highway Performance Monitoring
System(HPMS)] approach in this
guidance for purposes of tracking * * *
VMT * * * For forecasting VMT,
network models were chosen as the best
method. Though these models are not
considered to be a superior source of
historical area-wide VMT * * * they
are considered to be the best predictor
of growth factors for VMT forecasts.”

For this analysis, EPD estimated
emissions using motor vehicle activity
data from two sources. “Actual” VMT
obtained from the Georgia Department
of Transportation (GDOT) were used
where available, i.e., for the years 1999
through 2002. The VMT in these ‘445
reports” are count-based estimates
which are reported to Federal Highway
Administration (FHWA) each year. A
State’s HPMS data is required to be
submitted annually, by June 15 of the
year following the data year. The 445
reports are available on this GDOT Web
page: http://www.dot.state.ga.us/dot/
plan-prog/transportation_data/
400reports/index.shtml.

For the years 2003 and 2004, VMT
estimates from the Atlanta Regional
Commission’s (ARC) network-based
travel demand model were used to
develop growth factors. These growth
factors were then applied to 2002
“actual” VMT to obtain projected VMT.
The same ARC model used in
developing mobile source emissions
estimates for Georgia’s recently
submitted Post-1999 Rate of Progress
(ROP) plan was used. This model was
substantially revised and enhanced. See
“Travel Demand Model Enhancements
Reflected in Projected Emissions
Inventories” in Appendix A of the Post-
1999 ROP Plan for details: http://
www.dnr.state.ga.us/dnr/environ/
plans_files/plans/

app_a_mobile_modeling.pdf in 2003
and underwent a significant
recalibration to Census 2000 data,
including updated population and
employment estimates.

Consistent with EPA guidance
“HPMS-based annual average daily
VMT should * * * be adjusted for
seasonal effects * * *”. VMT for ozone
non-attainment areas should be adjusted
to the summer season. * * *” Pursuant
to Section 3.4.1.3.3 of EPA’s guidance
entitled ‘“Procedures for Emission
Inventory Preparation, Volume IV:
Mobile Sources,” EPA-420-R-92-009,
U.S. EPA, Office of Air and Radiation,
Office of Mobile Sources, 1992, http://
www.epa.gov/otaq/invntory/r92009.pdf,
annual average daily vehicle miles
traveled were converted to summer
daily vehicle miles traveled (SDVMT)
using seasonal adjustment factors
obtained from GDOT.

Table 1 below shows 13-county total
SDVMT for the years 1999 through
2004.

TABLE 1.—13-COUNTY ATLANTA AREA
SUMMER DAILY VEHICLE MILES
TRAVELED, 1999 TO 2004

Year SDVMT

118,478,178
121,147,325
123,985,255
125,091,783
128,763,973
132,436,163

Calculation of Emissions

In consultation between EPD and EPA
Region 4, it was decided that, in
fulfilling the VMT SIP requirement,
Georgia could calculate motor vehicle
emissions from 1999, the attainment
deadline for serious ozone
nonattainment areas, through Atlanta’s
severe area attainment year of 2004.
Although the Act’s requirement only
applies to VOC emissions, nitrogen
oxide (NOx) as well as VOC emissions
were included separately in the
analysis.

EPD performed an analysis of
projected highway mobile source
emissions for the years of 1999 through
2004 for the 13-county Atlanta
nonattainment area which demonstrated
that projected motor vehicle VOC and
NOx emissions were not higher during
the ozone season of any one year than
during the ozone season in the
preceding year. For each year from 1999
through 2004, typical summer day
highway mobile source emissions
inventories were estimated for the 13-
county 1-hour ozone nonattainment
area. These inventories reflect the most
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recent planning assumptions available
and include all Federal and State mobile
source control rules, including
enhanced I/M, Stage II vapor recovery,
federal tailpipe standards, and low-
sulfur low-volatility Georgia gasoline.

Control Measures Modeled

Georgia EPD used the MOBILE6.2
model to calculate motor vehicle
emission rates reflecting all Federal and
State mobile source control rules,
including enhanced vehicle I/M on 25-
year-old and newer cars and light
trucks; a check for catalytic converter
tampering and a gas cap pressure test on
all subject vehicles; low-sulfur and low
(7.0 pounds per square inch) RVP
gasoline; Stage II gasoline refueling
vapor recovery; the FMVCP, including
Tier 1 and (beginning with 2004
models) Tier 2 tailpipe standards; the
National Low Emission Vehicle
program; and technician training and
certification. The same temperature and
humidity data, VMT fractions, and local
vehicle age distribution used for the
Post-1999 ROP Plan were used in the
modeling. See Appendix A of the Post-
1999 ROP Plan for further discussion of
mobile source modeling.

Estimated Emissions

Table 2 gives the estimated summer
day vehicle emissions in the Atlanta
area for the years 1999 through 2004.
The emission estimates do not include
reductions attributable to the
Partnership for a Smog-free Georgia, a
voluntary mobile source emission
reduction program, or from the TCMs
incorporated into Georgia’s approved 15
percent and 9 percent Plans.

The requirement to offset growth in
emissions due to growth in VMT is
satisfied by demonstrating no such
growth will take place, i.e., that
emissions continued to decline through
the attainment year of 2004.

TABLE 2.—ESTIMATED MOTOR VEHI-
CLE EMISSIONS IN THE ATLANTA

AREA
VOC NOx
Year tons/day tons/day
211.86 378.65
197.21 370.27
192.16 359.65
181.19 339.73
171.50 320.40
159.84 296.37

As shown in Table 2, estimated motor
vehicle emissions of both VOC and NOx
decrease through the 2004 attainment
year for the Atlanta severe ozone
nonattainment area. This decrease of
emissions occurs although VMT

increased. This analysis demonstrates
that there is no need to adopt additional
TCMs to meet the severe area ozone
standard.

Conclusion

This SIP revision has addressed the
requirement of Section 182(d)(1)(A) of
the Act that severe ozone nonattainment
areas submit a SIP revision that
identifies whether it is necessary to
adopt TCMs to offset growth in
emissions attributable to growth in
VMT. According to EPA’s guidance for
VMT SIPs, section III A(5)(d) of the
General Preamble, if projected total
motor vehicle emissions during the
ozone season in one year are not higher
than during the ozone season the year
before, given the control measures in the
SIP, the VMT offset requirement is
satisfied. For each year from 1999 to
2004, typical summer day highway
mobile source emissions inventories
were estimated for the Atlanta 13-
county 1-hour ozone nonattainment
area. These inventories, which reflect
the most recent planning assumptions
available and include all Federal and
State mobile source control rules,
demonstrate that motor vehicle
emissions of both VOC and NOx
decreased each year, for a six-year
period, through the 2004 attainment
year for the Atlanta severe ozone
nonattainment area. Therefore, per the
Act and EPA policy as stated in the
General Preamble, the adoption of TCMs
are not required for Atlanta to
demonstrate attainment of the one-hour
NAAQS standard for ozone.

IV. Proposed Action

Today, EPA is proposing to approve
the Georgia’s Severe Area Vehicle Miles
Traveled SIP for the Atlanta 1-Hour
Ozone Nonattainment Area because the
plan meets the requirements of the
CAA.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “‘significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve State law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by State law.
Accordingly, the Administrator certifies
that this proposed rule will not have a

significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under State law and does
not impose any additional enforceable
duty beyond that required by State law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a State rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).
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List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: April 1, 2005.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 05-7333 Filed 4-11-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RO5-OAR-2005-IN-0001; FRL-7894-9]
Approval and Promulgation of Air
Quality Implementation Plans; Indiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to volatile organic compound
(VOC) requirements for Transwheel
Corporation (Transwheel) of Huntington
County, Indiana. Transwheel owns and
operates an aluminum wheel
reprocessing plant at which it performs
cold cleaner degreasing operations. On
December 22, 2004, the Indiana
Department of Environmental
Management (IDEM) submitted a
Commissioner’s Order containing the
revised requirements, and requested
that EPA approve it as an amendment to
the Indiana State Implementation Plan
(SIP). The December 22, 2004,
submission supplements a November 8,
2001, submission. IDEM is seeking EPA
approval of an “equivalent control
device” for Transwheel’s degreasing
operations, under 326 Indiana
Administrative Code (IAC) 8-3-5
(@)(5)(C).

DATES: Written comments must be
received on or before May 12, 2005.
ADDRESSES: Submit comments,
identified by Regional Material in
EDocket (RME) ID No. R05—-OAR-2005—
IN-0001 by one of the following
methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

Agency Website: http://
docket.epa.gov/rmepub/. RME, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the

system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

E-mail: mooney.john@epa.gov.

Fax: (312) 886-5824.

Mail: You may send written
comments to: John Mooney, Chief,
Criteria Pollutant Section, (AR-18]),
U.S. Environmental Protection Agency,
77 West Jackson Boulevard, Chicago,
Ilinois 60604.

Hand delivery: Deliver your
comments to: John Mooney, Chief,
Criteria Pollutant Section (AR-18]), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
18th floor, Chicago, Illinois 60604.

Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m. excluding Federal holidays.

Instructions: Direct your comments to
RME ID No. R0O5-OAR-2005-IN-0001.
EPA’s policy is that all comments
received willbe included in the public
docket without change, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through RME, regulations.gov,
or e-mail. The EPA RME website and
the federal regulations.gov website are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I of
the SUPPLEMENTARY INFORMATION section
of this document.

Docket: All documents in the
electronic docket are listed in the RME

index at http://www.epa.gov/rmepub/
index.jsp. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the U.S. Environmental
Protection Agency, Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard, Chicago, Illinois 60604.
Please telephone Matt Rau at (312) 886—
6524 before visiting the Region 5 Office.

FOR FURTHER INFORMATION CONTACT: Matt
Rau, Environmental Engineer, Criteria
Pollutant Section, Air Programs Branch
(AR-18]), U.S. EPA, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886—6524.
Rau.matthew@epa.gov.

SUPPLEMENTARY INFORMATION:

1. General Information
A. Does This Action Apply to Me?
B. What Should I Consider As I Prepare My
Comments for EPA?
II. What Action Is EPA Taking Today?
III. Where Can I Find More Information
About This Proposal and the
Corresponding Direct Final Rule?

1. General Information
A. Does This Action Apply to Me?

This action applies to a single source,
Transwheel Corporation in Huntington
County, Indiana.

B. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit CBI
to EPA through RME, regulations.gov or
e-mail. Clearly mark the part or all of
the information that you claim to be
CBI. For CBI information in a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as GBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
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Code of Federal Regulations (CFR) part
or section number.

c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

II. What Action Is EPA Taking Today?

The EPA is proposing to approve
revisions to Indiana’s VOC SIP for
Transwheel. The company has
requested that it be permitted to use an
oil cover as an equivalent control device
for its cold cleaner degreaser, under 326
IAC 8-3-5(a)(5)(C). The oil cover is a
layer of mineral oil several inches thick
floating over the cleaning solvent in a
dip tank. The solvent is a mixture of two
water miscible compounds, NMP and
MEA. The oil cover controls VOC
emissions from the dip tank by reducing
solvent evaporation.

III. Where Can I Find More Information
About This Proposal and the
Corresponding Direct Final Rule?

For additional information, see the
Direct Final Rule which is located in the
Rules section of this Federal Register.
Copies of the request and the EPA’s
analysis are available electronically at
RME or in hard copy at the above
address. Please telephone Matt Rau at
(312) 886—6524 before visiting the
Region 5 Office.

Dated: March 1, 2005.
Norman Niedergang,
Acting Regional Administrator, Region 5.
[FR Doc. 05-7328 Filed 4—11-05; 8:45 am]|
BILLING CODE 6560-50-P

ACTION: Proposed rule with request for
comments.

DEPARTMENT OF DEFENSE
48 CFR Part 204
[DFARS Case 2003-D082]

Defense Federal Acquisition
Regulation Supplement; Uniform
Contract Line ltem Numbering

AGENCY: Department of Defense (DoD).

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
update text addressing uniform line
item numbering in DoD contracts. This
proposed rule is a result of a
transformation initiative undertaken by
DoD to dramatically change the purpose
and content of the DFARS.

DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before June
13, 2005, to be considered in the
formation of the final rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2003-D082,
using any of the following methods:

o Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

o Defense Acquisition Regulations
Web Site: http://emissary.acq.osd.mil/
dar/dfars.nsf/pubcomm. Follow the
instructions for submitting comments.

© E-mail: dfars@osd.mil. Include
DFARS Case 2003—-D082 in the subject
line of the message.

© Fax:(703) 602-0350.

© Mail: Defense Acquisition
Regulations Council, Attn: Ms. Debbie
Tronic, OUSD (AT&L) DPAP (DAR),
IMD 3C132, 3062 Defense Pentagon,
Washington, DC 20301-3062.

° Hand Delivery/Courier: Defense
Acquisition Regulations Council,
Crystal Square 4, Suite 200A, 241 18th
Street, Arlington, VA 22202-3402.

All comments received will be posted
to http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Ms.
Debbie Tronic, (703) 602-0289.

SUPPLEMENTARY INFORMATION:

A. Background

DFARS Transformation is a major
DoD initiative to dramatically change
the purpose and content of the DFARS.
The objective is to improve the
efficiency and effectiveness of the
acquisition process, while allowing the
acquisition workforce the flexibility to
innovate. The transformed DFARS will
contain only requirements of law, DoD-
wide policies, delegations of FAR
authorities, deviations from FAR
requirements, and policies/procedures
that have a significant effect beyond the
internal operating procedures of DoD or
a significant cost or administrative
impact on contractors or offerors.
Additional information on the DFARS
Transformation initiative is available at
http://www.acq.osd.mil/dpap/dfars/
transf.htm.

This proposed rule is a result of the
DFARS Transformation initiative. The
proposed changes—

© Eliminate certain exceptions to
requirements for uniform contract line
item numbering at DFARS 204.7102, to
promote standardization in contract
writing; and

© Delete procedures for use and
numbering of contract exhibits and
attachments at DFARS 204.7105. This
text will be relocated to the new DFARS
companion resource, Procedures,
Guidance, and Information, available at
http://www.acq.osd.mil/dpap/dars/pgi.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule pertains only to DoD
administrative procedures for
numbering of contract line items,
exhibits, and attachments. Therefore,
DoD has not performed an initial
regulatory flexibility analysis. DoD
invites comments from small businesses
and other interested parties. DoD also
will consider comments from small
entities concerning the affected DFARS
subpart in accordance with 5 U.S.C.
610. Such comments should be
submitted separately and should cite
DFARS Case 2003-D082.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 204

Government procurement.

Michele P. Peterson,
Editor, Defense Acquisition Regulations
System.

Therefore, DoD proposes to amend 48
CFR Part 204 as follows:

1. The authority citation for 48 CFR
Part 204 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 204—ADMINISTRATIVE
MATTERS

2. Section 204.7102 is revised to read
as follows:
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204.7102 Policy.

(a) The numbering procedures of this
subpart shall apply to all—

(1) Solicitations;

(2) Solicitation line and subline item
numbers;

(3) Contracts as defined in FAR
Subpart 2.1;

(4) Contract line and subline item
numbers;

(5) Exhibits;

(6) Exhibit line and subline items; and

(7) Any other document expected to
become part of the contract.

(b) The numbering procedures are
mandatory for all contracts where
separate contract line item numbers are
assigned, unless—

(1) The contract is an indefinite-
delivery type for petroleum products
against which posts, camps, and stations
issue delivery orders for products to be
consumed by them; or

(2) The contract is a communications
service authorization issued by the
Defense Information Systems Agency’s
Defense Information Technology
Contracting Organization.

3. Section 204.7105 is revised to read
as follows:

204.7105 Contract exhibits and
attachments.

Follow the procedures at PGI
204.7105 for use and numbering of
contract exhibits and attachments.

[FR Doc. 05-7082 Filed 4-11-05; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

48 CFR Part 204
[DFARS Case 2003-D084]
Defense Federal Acquisition

Regulation Supplement;
Administrative Matters

AGENCY: Department of Defense (DoD).
ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
update text addressing administrative
matters related to contract placement.
This proposed rule is a result of a
transformation initiative undertaken by
DoD to dramatically change the purpose
and content of the DFARS.

DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before June
13, 2005, to be considered in the
formation of the final rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2003—-D084,
using any of the following methods:

O Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

O Defense Acquisition Regulations
Web Site: http://emissary.acq.osd.mil/
dar/dfars.nsf/pubcomm. Follow the
instructions for submitting comments.

O E-mail: dfars@osd.mil. Include
DFARS Case 2003-D084 in the subject
line of the message.

O Fax:(703) 602—0350.

O Mail: Defense Acquisition
Regulations Council, Attn: Ms. Robin
Schulze, OUSD (AT&L) DPAP (DAR),
IMD 3C132, 3062 Defense Pentagon,
Washington, DC 20301-3062.

O Hand Delivery/Courier: Defense
Acquisition Regulations Council,
Crystal Square 4, Suite 200A, 241 18th
Street, Arlington, VA 22202-3402.

All comments received will be posted
to http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Ms.
Robin Schulze, (703) 602-0326.

SUPPLEMENTARY INFORMATION:

A. Background

DFARS Transformation is a major
DoD initiative to dramatically change
the purpose and content of the DFARS.
The objective is to improve the
efficiency and effectiveness of the
acquisition process, while allowing the
acquisition workforce the flexibility to
innovate. The transformed DFARS will
contain only requirements of law, DoD-
wide policies, delegations of FAR
authorities, deviations from FAR
requirements, and policies/procedures
that have a significant effect beyond the
internal operating procedures of DoD or
a significant cost or administrative
impact on contractors or offerors.
Additional information on the DFARS
Transformation initiative is available at
http://www.acq.osd.mil/dpap/dfars/
transf.htm.

This proposed rule is a result of the
DFARS Transformation initiative. The
proposed changes—

O Delete administrative procedures
for DoD signature of contract documents
at DFARS 204.101. This text will be
relocated to the new DFARS companion
resource, Procedures, Guidance, and
Information, available at http://
www.acq.osd.mil/dpap/dars/pgi.

O Delete unnecessary cross-references
at DFARS 204.402(1) and 204.902(b).

O Delete text on security
requirements and IRS reporting
requirements at DFARS 204.402 and
204.904, respectively, as these
requirements are adequately addressed
in the FAR.

This rule was not subject to Office of
Management and Budget review under

Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule makes no significant
change to DoD contracting policy.
Therefore, DoD has not performed an
initial regulatory flexibility analysis.
DoD invites comments from small
businesses and other interested parties.
DoD also will consider comments from
small entities concerning the affected
DFARS subparts in accordance with 5
U.S.C. 610. Such comments should be
submitted separately and should cite
DFARS Case 2003-D084.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 204
Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

Therefore, DoD proposes to amend 48
CFR Part 204 as follows:

1. The authority citation for 48 CFR
Part 204 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 204—ADMINISTRATIVE
MATTERS

2. Section 204.101 is revised to read
as follows:

204.101 Contracting officer’s signature.

Follow the procedures at PGI 204.101
for signature of contract documents.

3. Section 204.402 is revised to read
as follows:

204.402 General.

DoD employees or members of the
Armed Forces who are assigned to or
visiting a contractor facility and are
engaged in oversight of an acquisition
program will retain control of their work
products, both classified and
unclassified.

204.902 [Amended]

4. Section 204.902 is amended in
paragraph (b) by removing the
parenthetical “(see 204.670)”.
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204.904 [Removed]
5. Section 204.904 is removed.

[FR Doc. 05-7083 Filed 4—11-05; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

48 CFR Parts 205, 226, and 252
[DFARS Case 2003-D029]
Defense Federal Acquisition

Regulation Supplement;
Socioeconomic Programs

AGENCY: Department of Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
update text pertaining to socioeconomic
considerations in DoD contracting. This
proposed rule is a result of a
transformation initiative undertaken by
DoD to dramatically change the purpose
and content of the DFARS.

DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before June
13, 2005, to be considered in the
formation of the final rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2003-D029,
using any of the following methods:

O Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

O Defense Acquisition Regulations
Web Site: http://emissary.acq.osd.mil/
dar/dfars.nsf/pubcomm. Follow the
instructions for submitting comments.

O E-mail: dfars@osd.mil. Include
DFARS Case 2003-D029 in the subject
line of the message.

O Fax:(703) 602—0350.

O Mail: Defense Acquisition
Regulations Council, Attn: Ms. Debbie
Tronic, OUSD (AT&L) DPAP (DAR),
IMD 3C132, 3062 Defense Pentagon,
Washington, DC 20301-3062.

© Hand Delivery/Courier: Defense
Acquisition Regulations Council,
Crystal Square 4, Suite 200A, 241 18th
Street, Arlington, VA 22202-3402.

All comments received will be posted
to http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Ms.
Debbie Tronic, (703) 602—0289.
SUPPLEMENTARY INFORMATION:

A. Background

DFARS Transformation is a major
DoD initiative to dramatically change
the purpose and content of the DFARS.
The objective is to improve the

efficiency and effectiveness of the
acquisition process, while allowing the
acquisition workforce the flexibility to
innovate. The transformed DFARS will
contain only requirements of law, DoD-
wide policies, delegations of FAR
authorities, deviations from FAR
requirements, and policies/procedures
that have a significant effect beyond the
internal operating procedures of DoD or
a significant cost or administrative
impact on contractors or offerors.
Additional information on the DFARS
Transformation initiative is available at
http://www.acq.osd.mil/dpap/dfars/
transf.htm.

This proposed rule is a result of the
DFARS Transformation initiative.

The proposed changes—

O Delete text at DFARS 226.103
containing internal DoD procedures for
funding of incentive payments to
contractors under the clause at 252.226-
7001, Utilization of Indian
Organizations, Indian-Owned Economic
Enterprises, and Native Hawaiian Small
Business Concerns. This text will be
relocated to the new DFARS companion
resource, Procedures, Guidance, and
Information (PGI), available at http://
www.acq.osd.mil/dpap/dars/pgi.

O Relocate text on contracting with
historically black colleges and
universities and minority institutions
(HBCU/MI) from DFARS Subpart 226.70
to Subpart 226.3, for consistency with
the location of FAR policy on this
subject. The relocated text is
substantially unchanged, but excludes
information on HBCU/MI percentage
goals and infrastructure assistance
(presently at DFARS 226.7000 and
226.7002) that is considered
unnecessary for inclusion in the
DFARS.

O Delete DFARS Subpart 226.72, Base
Closures and Realignments, as the text
in this subpart unnecessarily duplicates
text found elsewhere in the DFARS.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule makes no significant
change to DoD contracting policy.
Therefore, DoD has not performed an
initial regulatory flexibility analysis.
DoD invites comments from small
businesses and other interested parties.
DoD also will consider comments from
small entities concerning the affected
DFARS subparts in accordance with 5

U.S.C. 610. Such comments should be
submitted separately and should cite
DFARS Case 2003-D029.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 205,
226, and 252

Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

Therefore, DoD proposes to amend 48
CFR Parts 205, 226, and 252 as follows:

1. The authority citation for 48 CFR
Parts 205, 226, and 252 continues to
read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 205—PUBLICIZING CONTRACT
ACTIONS

205.207 [Amended]

2. Section 205.207 is amended in
paragraph (d)(i) introductory text by
removing ““226.7003”” and adding in its
place “226.370".

PART 226—OTHER SOCIOECONOMIC
PROGRAMS

3. Section 226.103 is revised to read
as follows:

226.103 Procedures.

Follow the procedures at PGI 226.103
when submitting a request for funding
of an Indian incentive.

4. Subpart 226.3 is added to read as
follows:

Subpart 226.3—Historically Black
Colleges and Universities and Minority
Institutions

Sec.

226.370 Contracting with historically black
colleges and universities and minority
institutions.

226.370-1 General.

226.370-2 Definitions.

226.370-3 Policy.

226.370—4 Set-aside criteria.

226.370-5 Set-aside procedures.

226.370-6 Eligibility for award.

226.370-7 Protesting a representation.

226.370-8 Goals and incentives for
subcontracting with HBCU/MIs.

226.370-9 Solicitation provision and
contract clause.
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226.370 Contracting with historically black
colleges and universities and minority
institutions.

226.370-1 General.

This section implements the
historically black college and university
(HBCU) and minority institution (MI)
provisions of 10 U.S.C. 2323.

226.370-2 Definitions.

Definitions of HBCUs and MlIs are in
the clause at 252.226-7000, Notice of
Historically Black College or University
and Minority Institution Set-Aside.

226.370-3 Policy.

DoD will use outreach efforts,
technical assistance programs, advance
payments, HBCU/MI set-asides, and
evaluation preferences to meet its
contract and subcontract goals for use of
HBCUs and Mls.

226.370-4 Set-aside criteria.

Set aside acquisitions for exclusive
HBCU and MI participation when the
acquisition is for research, studies, or
services of the type normally acquired
from higher educational institutions and
there is a reasonable expectation that—

(a) Offers will be submitted by at least
two responsible HBCUs or MlIs that can
comply with the subcontracting
limitations in the clause at FAR 52.219—
14, Limitations on Subcontracting;

(b) Award will be made at not more
than 10 percent above fair market price;
and

(c) Scientific or technological talent
consistent with the demands of the
acquisition will be offered.

226.370-5 Set-aside procedures.

(a) As a general rule, use competitive
negotiation for HBCU/MI set-asides.

(b) When using a broad agency
announcement (FAR 35.016) for basic or
applied research, make partial set-asides
for HBCU/MIs as explained in 235.016.

(c) Follow the special synopsis
instructions in 205.207(d). Interested

HBCU/MIs must provide evidence of
their capability to perform the contract,
and a positive statement of their
eligibility, within 15 days of publication
of the synopsis in order for the
acquisition to proceed as an HBCU/MI
set-aside.

(d) Cancel the set-aside if the low
responsible offer exceeds the fair market
price (defined in FAR Part 19) by more
than 10 percent.

226.370-6 Eligibility for award.

(a) To be eligible for award as an
HBCU or MI under the preference
procedures of this subpart, an offeror

must—
(1) Be an HBCU or M], as defined in
the clause at 252.226—7000, Notice of

Historically Black College or University
and Minority Institution Set-Aside, at
the time of submission of its initial offer
including price; and

(2) Provide the contracting officer
with evidence of its HBCU or MI status
upon request.

(b) The contracting officer shall accept
an offeror’s HBCU or MI status under
the provision at FAR 52.226-2,
Historically Black College or University
and Minority Institution Representation,
unless—

(1) Another offeror challenges the
status; or

(2) The contracting officer has reason
to question the offeror’s HBCU/MI
status. (A list of HBCU/MIs is published
periodically by the Department of
Education.)

226.370-7 Protesting a representation.

Any offeror or other interested party
may challenge an offeror’s HBCU or MI
representation by filing a protest with
the contracting officer. The protest must
contain specific detailed evidence
supporting the basis for the challenge.
Such protests are handled in accordance
with FAR 33.103 and are decided by the
contracting officer.

226.370-8 Goals and incentives for
subcontracting with HBCU/MIs.

(a) In reviewing subcontracting plans
submitted under the clause at FAR
52.219-9, Small Business
Subcontracting Plan, the contracting
officer shall—

(1) Ensure that the contractor
included anticipated awards to HBCU/
MIs in the small disadvantaged business
goal; and

(2) Consider whether subcontracts are
contemplated that involve research or
studies of the type normally performed
by higher educational institutions.

(b) The contracting officer may, when
contracting by negotiation, use in
solicitations and contracts a clause
similar to the clause at FAR 52.219-10,
Incentive Subcontracting Program,
when a subcontracting plan is required
and inclusion of a monetary incentive
is, in the judgment of the contracting
officer, necessary to increase
subcontracting opportunities for HBCU/
MIs. The clause should include a
separate goal for HBCU/MIs.

226.370-9 Solicitation provision and
contract clause.

(a) Use the clause at 252.226-7000,
Notice of Historically Black College or
University and Minority Institution Set-
Aside, in solicitations and contracts set
aside for HBCU/MIs.

(b) Use the provision at FAR 52.226—
2, Historically Black College or

University and Minority Institution
Representation, in solicitations set aside
for HBCU/MIs.

Subpart 226.70—[Removed and
Reserved]

5. Subpart 226.70 is removed and
reserved.

Subpart 226.72—[Removed]
6. Subpart 226.72 is removed.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.226-7000 [Amended]

7. Section 252.226—7000 is amended
in the introductory text by removing
226.7008” and adding in its place
“226.370-9".

[FR Doc. 05-7092 Filed 4—11-05; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

48 CFR Parts 211, 223, and 252
[DFARS Case 2003-D039]

Defense Federal Acquisition
Regulation Supplement; Environment,
Occupational Safety, and Drug-Free
Workplace

AGENCY: Department of Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
update text pertaining to the
environment, occupational safety, and a
drug-free workplace. This proposed rule
is a result of a transformation initiative
undertaken by DoD to dramatically
change the purpose and content of the
DFARS.

DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before June
13, 2005, to be considered in the
formation of the final rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2003-D039,
using any of the following methods:

O Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

© Defense Acquisition Regulations
Web site: http://emissary.acq.osd.mil/
dar/dfars.nsf/pubcomm. Follow the
instructions for submitting comments.

O E-mail: dfars@osd.mil. Include
DFARS Case 2003-D039 in the subject
line of the message.

O Fax: (703) 602—0350.
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O Mail: Defense Acquisition
Regulations Council, Attn: Mr. Bill Sain,
OUSD (AT&L) DPAP (DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062.

O Hand Delivery/Courier: Defense
Acquisition Regulations Council,
Crystal Square 4, Suite 200A, 241 18th
Street, Arlington, VA 22202-3402.

All comments received will be posted
to http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Mr.
Bill Sain, (703) 602—4245.

SUPPLEMENTARY INFORMATION:

A. Background

DFARS Transformation is a major
DoD initiative to dramatically change
the purpose and content of the DFARS.
The objective is to improve the
efficiency and effectiveness of the
acquisition process, while allowing the
acquisition workforce the flexibility to
innovate. The transformed DFARS will
contain only requirements of law, DoD-
wide policies, delegations of FAR
authorities, deviations from FAR
requirements, and policies/procedures
that have a significant effect beyond the
internal operating procedures of DoD or
a significant cost or administrative
impact on contractors or offerors.
Additional information on the DFARS
Transformation initiative is available at
http://www.acq.osd.mil/dp/dars/
transf.htm.

This proposed rule is a result of the
DFARS Transformation Initiative. The
proposed changes include—

© Deletion of redundant or
unncessary text at DFARS 223.300,
223.302, 223.370-3(a), 223.570-1, and
223.570-3.

O Deletion of text at DFARS 223.370—
4 and 223.405 containing internal DoD
procedures relating to safety precautions
for ammunitions and explosives and use
of recovered materials. This text will be
relocated to the new DFARS companion
resource, Procedures, Guidance, and
Information (PGI), available at http://
www.acq.osd.mil/dpap/dars/pgi.

© Relocation of text on ozone-
depleting substances, from DFARS
Subpart 211.2 to Subpart 223.8, with
retention of a cross-reference in Subpart
211.2.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory

Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule removes DFARS text
that is unnecessary or internal to DoD,
but makes no significant change to DoD
contracting policy. Therefore, DoD has
not performed an initial regulatory
flexibility analysis. DoD invites
comments from small businesses and
other interested parties. DoD also will
consider comments from small entities
concerning the affected DFARS subparts
in accordance with 5 U.S.C. 610. Such
comments should be submitted
separately and should cite DFARS Case
2003-D039.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 211,
223, and 252

Government procurement.

Michele P. Peterson,
Editor, Defense Acquisition Regulations
System.

Therefore, DoD proposes to amend 48
CFR Parts 211, 223, and 252 as follows:
1. The authority citation for 48 CFR
Parts 211, 223, and 252 continues to

read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 211—DESCRIBING AGENCY
NEEDS

2. Section 211.271 is revised to read
as follows:

211.271 Elimination of use of class |
ozone-depleting substances.

See Subpart 223.8 for restrictions on
contracting for ozone-depleting
substances.

PART 223—ENVIRONMENT, ENERGY
AND WATER EFFICIENCY,
RENEWABLE ENERGY
TECHNOLOGIES, OCCUPATIONAL
SAFETY, AND DRUG-FREE
WORKPLACE

3. The heading of Part 223 is revised
to read as set forth above.

223.300 [Removed]

4. Section 223.300 is removed.

5. Section 223.302 is revised to read
as follows:

223.302 Policy.

(e) The contracting officer shall also
provide hazard warning labels, that are
received from apparent successful
offerors, to the cognizant safety officer.

6. Section 223.370-3 is amended by
revising paragraph (a) to read as follows:

223.370-3 Policy.

(a) DoD policy is to ensure that its
contractors take reasonable precautions
in handling ammunition and explosives
so as to minimize the potential for
mishaps.

* * * * *

7. Section 223.370—4 is revised to read

as follows:

223.370-4 Procedures.

Follow the procedures at PGI
223.370-4.

8. Section 223.405 is revised to read
as follows:

223.405 Procedures.
Follow the procedures at PGI 223.405.

223.570-1 [Removed]
9. Section 223.570-1 is removed.

223.570-2 [Redesignated as 223.570-1]

10. Section 223.570-2 is redesignated
as section 223.570-1.

223.570-3 [Removed]
11. Section 223.570-3 is removed.

223.570-4 [Redesignated as 223.570-2]
12. Section 223.570—4 is redesignated
as section 223.570-2.
13. Section 223.803 is revised to read
as follows:

223.803 Policy.

(1) Contracts. No DoD contract may
include a specification or standard that
requires the use of a class I ozone-
depleting substance or that can be met
only through the use of such a substance
unless the inclusion of the specification
or standard is specifically authorized at
a level no lower than a general or flag
officer or a member of the Senior
Executive Service of the requiring
activity in accordance with Section 326,
Public Law 102—484 (10 U.S.C. 2301
(repealed) note). This restriction is in
addition to any imposed by the Clean
Air Act and applies after June 1, 1993,
to all DoD contracts, regardless of place
of performance.

(2) Modifications.

(i) Contracts awarded before June 1,
1993, with a value in excess of $10
million, that are modified or extended
(including option exercise) and, as a
result of the modification or extension,
will expire more than one year after the
effective date of the modification or
extension, must be evaluated in
accordance with agency procedures for
the elimination of ozone-depleting
substances.

(A) The evaluation must be carried
out within 60 days after the first
modification or extension.
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(B) No further modification or
extension may be made to the contract
until the evaluation is complete.

(i) If, as a result of this evaluation, it
is determined that an economically
feasible substitute substance or
alternative technology is available, the
contracting officer shall modify the
contract to require the use of the
substitute substance or alternative
technology.

(iii) If a substitute substance or
alternative technology is not available, a
written determination shall be made to
that effect at a level no lower than a
general or flag officer or a member of the
Senior Executive Service of the
requiring activity.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.223-7004 [Amended]

14. Section 252.223-7004 is amended
in the introductory text by removing
“223.570—4" and adding in its place
223.570-2".

[FR Doc. 05-7093 Filed 4-11-05; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE
48 CFR Part 213
[DFARS Case 2003-D059]

Defense Federal Acquisition
Regulation Supplement; Use of the
Governmentwide Commercial
Purchase Card for Micro-Purchases

AGENCY: Department of Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
update requirements for use of the
Governmentwide commercial purchase
card for actions at or below the micro-
purchase threshold. This proposed rule
is a result of a transformation initiative
undertaken by DoD to dramatically
change the purpose and content of the
DFARS.

DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before June
13, 2005, to be considered in the
formation of the final rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2003—-D059,
using any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

¢ Defense Acquisition Regulations
Web site: http://emissary.acq.osd.mil/
dar/dfars.nsf/pubcomm. Follow the
instructions for submitting comments.

e E-mail: dfars@osd.mil. Include
DFARS Case 2003-D059 in the subject
line of the message.

e Fax: (703) 602—-0350.

e Mail: Defense Acquisition
Regulations Council, Attn: Ms. Robin
Schulze, OUSD(AT&L)DPAP(DAR), IMD
3C132, 3062 Defense Pentagon,
Washington, DC 20301-3062.

e Hand Delivery/Courier: Defense
Acquisition Regulations Council,
Crystal Square 4, Suite 200A, 241 18th
Street, Arlington, VA 22202-3402.

All comments received will be posted
to http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Ms.
Robin Schulze, (703) 602—-0326.

SUPPLEMENTARY INFORMATION:
A. Background

DFARS Transformation is a major
DoD initiative to dramatically change
the purpose and content of the DFARS.
The objective is to improve the
efficiency and effectiveness of the
acquisition process, while allowing the
acquisition workforce the flexibility to
innovate. The transformed DFARS will
contain only requirements of law, DoD-
wide policies, delegations of FAR
authorities, deviations from FAR
requirements, and policies/procedures
that have a significant effect beyond the
internal operating procedures of DoD or
a significant cost or administrative
impact on contractors or offerors.
Additional information on the DFARS
Transformation initiative is available at
http://www.acq.osd.mil/dpap/dfars/
transf.htm.

This proposed rule is a result of the
DFARS Transformation initiative. The
proposed rule amends DoD policy for
use of the Governmentwide commercial
purchase card for actions at or below the
micro-purchase threshold to—

© Lower the approval level for
exceptions to the policy, from a general
or flag officer or a member of the Senior
Executive Service, to the chief of the
contracting office; and

© Add a new blanket exception to the
policy that applies if an authorized
official renders the agency’s or activity’s
purchase card program inactive.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a

substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule pertains only to
internal DoD review and approval
requirements for exceptions to DoD
policy for use of the Governmentwide
commercial purchase card. Therefore,
DoD has not performed an initial
regulatory flexibility analysis. DoD
invites comments from small businesses
and other interested parties. DoD also
will consider comments from small
entities concerning the affected DFARS
subpart in accordance with 5 U.S.C.
610. Such comments should be
submitted separately and should cite
DFARS Case 2003-D059.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 213
Government procurement.

Michele P. Peterson,
Editor, Defense Acquisition Regulations
System.

Therefore, DoD proposes to amend 48
CFR Part 213 as follows:

1. The authority citation for 48 CFR
Part 213 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 213—SIMPLIFIED ACQUISITION
PROCEDURES

2. Section 213.270 is amended as
follows:

a. By revising paragraph (b);

b. By redesignating paragraph (c) as
paragraph (d); and

c. By adding a new paragraph (c) to
read as follows:

213.270 Use of the Governmentwide
commercial purchase card.
* * * * *

(b)(1) The chief of the contracting
office of the cardholder activity makes
a written determination that—

(i) The source or sources available for
the supply or service do not accept the
purchase card; and

(ii) The contracting office is seeking a
source that accepts the purchase card.

(2) To prevent mission delays, if an
activity does not have a resident chief
of the contracting office, delegation of
this authority to the level of the senior
local commander or director is
permitted;
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(c) An authorized official renders the
agency'’s or activity’s purchase card

program inactive; or
* * * * *

[FR Doc. 05-7094 Filed 4—-11-05; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

48 CFR Parts 213 and 253
[DFARS Case 2003—-D075]
Defense Federal Acquisition

Regulation Supplement; Simplified
Acquisition Procedures

AGENCY: Department of Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
update text addressing the use of
simplified acquisition procedures. This
proposed rule is a result of a
transformation initiative undertaken by
DoD to dramatically change the purpose
and content of the DFARS.

DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before June
13, 2005, to be considered in the
formation of the final rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2003-D075,
using any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

¢ Defense Acquisition Regulations
Web site: http://emissary.acq.osd.mil/
dar/dfars.nsf/pubcomm. Follow the
instructions for submitting comments.

e E-mail: dfars@osd.mil. Include
DFARS Case 2003-D075 in the subject
line of the message.

¢ Fax: (703) 602—-0350.

¢ Mail: Defense Acquisition
Regulations Council, Attn: Ms. Robin
Schulze, OUSD (AT&L) DPAP (DAR),
IMD 3C132, 3062 Defense Pentagon,
Washington, DC 20301-3062.

e Hand Delivery/Courier: Defense
Acquisition Regulations Council,
Crystal Square 4, Suite 200A, 241 18th
Street, Arlington, VA 22202-3402.

All comments received will be posted
to http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Ms.
Robin Schulze, (703) 602-0326.

SUPPLEMENTARY INFORMATION:
A. Background

DFARS Transformation is a major
DoD initiative to dramatically change

the purpose and content of the DFARS.
The objective is to improve the
efficiency and effectiveness of the
acquisition process, while allowing the
acquisition workforce the flexibility to
innovate. The transformed DFARS will
contain only requirements of law, DoD-
wide policies, delegations of FAR
authorities, deviations from FAR
requirements, and policies/procedures
that have a significant effect beyond the
internal operating procedures of DoD or
a significant cost or administrative
impact on contractors or offerors.
Additional information on the DFARS
Transformation initiative is available at
http://www.acq.osd.mil/dpap/dfars/
transf.htm.

This proposed rule is a result of the
DFARS Transformation initiative. The
proposed changes—

e Update and consolidate text on the
use of imprest funds and third-party
drafts at DFARS 213.305;

e Delete unnecessary cross-references
at DFARS 213.7001 and 213.7003-2;
and

e Delete guidance on the use of
unilateral contract modifications at
DFARS 213.302-3, and delete
procedures for use of forms at DFARS
213.307, 253.213, and 253.213-70. This
text will be relocated to the new DFARS
companion resource, Procedures,
Guidance, and Information, available at
http://www.acq.osd.mil/dpap/dars/pgi.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule makes no significant
change to DoD contracting policy.
Therefore, DoD has not performed an
initial regulatory flexibility analysis.
DoD invites comments from small
businesses and other interested parties.
DoD also will consider comments from
small entities concerning the affected
DFARS subparts in accordance with 5
U.S.C. 610. Such comments should be
submitted separately and should cite
DFARS Case 2003-D075.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 213 and
253

Government procurement.

Michele P. Peterson,
Editor, Defense Acquisition Regulations
System.

Therefore, DoD proposes to amend 48
CFR Parts 213 and 253 as follows:

1. The authority citation for 48 CFR
Parts 213 and 253 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 213—SIMPLIFIED ACQUISITION
PROCEDURES

2. Section 213.302-3 is amended by
revising paragraph (2) to read as follows:

213.302-3 Obtaining contractor
acceptance and modifying purchase orders.
* * * * *

(2) See PGI 213.302-3 for guidance on

the use of unilateral modifications.
* * * * *

213.305-1 [Removed]

3. Section 213.305-1 is removed.

4. Section 213.305-3 is revised to read
as follows:

213.305-3 Conditions for use.

(d)(i) On a very limited basis,
installation commanders and
commanders of other activities with
contracting authority may be granted
authority to establish imprest funds and
third party draft (accommodation check)
accounts. Use of imprest funds and
third party drafts must comply with—

(A) DoD 7000.14-R, DoD Financial
Management Regulation, Volume 5,
Disbursing Policy and Procedures; and

(B) The Treasury Financial Manual,
Volume I, Part 4, Chapter 3000.

(ii) Use of imprest funds requires
approval by the Director for Financial
Commerce, Office of the Deputy Chief
Financial Officer, Office of the Under
Secretary of Defense (Comptroller),
except as provided in paragraph (d)(iii)
of this subsection.

(iii) Imprest funds are authorized for
use without further approval for—

(A) Overseas transactions at or below
the micro-purchase threshold in support
of a contingency operation as defined in
10 U.S.C. 101(a)(13) or a humanitarian
or peacekeeping operation as defined in
10 U.S.C. 2302(7); and

(B) Classified transactions.

5. Section 213.307 is revised to read
as follows:

213.307 Forms.

See PGI 213.307 for procedures on use
of forms for purchases made using
simplified acquisition procedures.
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213.7001 [Removed]
6. Section 213.7001 is removed.

213.7002 and 213.7003 [Redesignated]

7. Sections 213.7002 and 213.7003 are
redesignated as 213.7001 and 213.7002,
respectively.

8. Newly designated section 213.7002
is revised to read as follows:

213.7002 Purchase orders.

The contracting officer need not
obtain a contractor’s written acceptance
of a purchase order or modification of
a purchase order for an acquisition
under the 8(a) Program pursuant to
219.804-2(2).

213.7003-1 and 213.7003-2 [Removed]

9. Sections 213.7003-1 and 213.7003—
2 are removed.

PART 253—FORMS

10. Section 253.213 is revised to read
as follows:

253.213 Simplified acquisition procedures
(SF’s 18, 30, 44, 1165, 1449, and OF’s 336,
347, and 348).

(f) DoD uses the DD Form 1155, Order
for Supplies or Services, instead of OF
347; and OF 336, Continuation Sheet,
instead of OF 348. Follow the
procedures at PGI 253.213(f) for use of
forms.

11. Section 253.213-70 is revised to
read as follows:

253.213-70 Completion of DD Form 1155,
Order for Supplies or Services.

Follow the procedures at PGI
253.213-70 for completion of DD Form
1155.

[FR Doc. 05-7095 Filed 4-11-05; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

48 CFR Parts 242 and 252
[DFARS Case 2003—-D023]
Defense Federal Acquisition

Regulation Supplement; Contract
Administration

AGENCY: Department of Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
update text pertaining to contract
administration and audit services. This
proposed rule is a result of a
transformation initiative undertaken by
DoD to dramatically change the purpose
and content of the DFARS.

DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before June
13, 2005, to be considered in the
formation of the final rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2003-D023,
using any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Defense Acquisition Regulations
Web site: http://emissary.acq.osd.mil/
dar/dfars.nsf/pubcomm. Follow the
instructions for submitting comments.

e E-mail: dfars@osd.mil. Include
DFARS Case 2003-D023 in the subject
line of the message.

e Fax: (703) 602—-0350.

e Mail: Defense Acquisition
Regulations Council, Attn: Ms. Debbie
Tronic, OUSD (AT&L) DPAP (DAR),
IMD 3C132, 3062 Defense Pentagon,
Washington, DC 20301-3062.

¢ Hand Delivery/Courier: Defense
Acquisition Regulations Council,
Crystal Square 4, Suite 200A, 241 18th
Street, Arlington, VA 22202-3402.

All comments received will be posted
to http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Ms.
Debbie Tronic, (703) 602—-0289.
SUPPLEMENTARY INFORMATION:

A. Background

DFARS Transformation is a major
DoD initiative to dramatically change
the purpose and content of the DFARS.
The objective is to improve the
efficiency and effectiveness of the
acquisition process, while allowing the
acquisition workforce the flexibility to
innovate. The transformed DFARS will
contain only requirements of law, DoD-
wide policies, delegations of FAR
authorities, deviations from FAR
requirements, and policies/procedures
that have a significant effect beyond the
internal operating procedures of DoD or
a significant cost or administrative
impact on contractors or offerors.
Additional information on the DFARS
Transformation initiative is available at
http://www.acq.osd.mil/dpap/dfars/
transf.htm.

This proposed rule is a result of the
DFARS Transformation initiative.

The proposed changes—

. De}l)ete text that is unnecessary or
duplicative of FAR policy in the areas
of visits to contractor facilities; conduct
of postaward conferences; review and
negotiation of contractor costs and
billing rates; use of contractor past
performance information; and
contractor internal controls.

e Delete text on providing contract
administration services to foreign

governments and international
organizations; coordination between
corporate and individual administrative
contracting officers; processing of
contractor novation and change-of-name
agreements; processing of voluntary
refunds from contractors; and providing
technical representatives at contractor
facilities. This text will be relocated to
the new DFARS companion resource,
Procedures, Guidance, and Information
(PGI), available at http://
www.acq.osd.mil/dpap/dars/pgi.

e Update terminology at DFARS
242.202(a){)(D).

e Update the clause at DFARS
252.242-7004, Material Management
and Accounting Systems, for
consistency with the policy found at
DFARS 242.7203(d)(5) regarding
corrective action for a contractor’s
failure to make adequate progress in
correcting system deficiencies.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule makes no significant
change to DoD contracting policy.
Therefore, DoD has not performed an
initial regulatory flexibility analysis.
DoD invites comments from small
businesses and other interested parties.
DoD also will consider comments from
small entities concerning the affected
DFARS subparts in accordance with 5
U.S.C. 610. Such comments should be
submitted separately and should cite
DFARS Case 2003-D023.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 242 and
252

Government procurement.

Michele P. Peterson,
Editor, Defense Acquisition Regulations
System.

Therefore, DoD proposes to amend 48
CFR Parts 242 and 252 as follows:

1. The authority citation for 48 CFR
Parts 242 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.
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PART 242—CONTRACT
ADMINISTRATION AND AUDIT
SERVICES

2. Section 242.002 is amended by
revising paragraph (S—70)(iii) to read as
follows:

242.002 Interagency agreements.
* * * * *
(S_70) E

(iii) Other foreign governments
(including Canadian government
organizations other than SSC) and
international organizations send their
requests for contract administration
services to the DoD Central Control
Point (CCP) at the Headquarters,
Defense Contract Management Agency,
International and Federal Business
Team. Contract administration offices
provide services only upon request from
the CCP. The CCP shall follow the
procedures at PGI 242.002 (S—70)(iii).

3. Section 242.202 is amended by
revising paragraph (a)(i)(D) to read as
follows:

242.202 Assignment of contract
administration.

(@ > * =

(D) Management and professional

support services;
* * * * *

Subpart 242.4—[Removed]

4. Subpart 242.4 is removed.
5. Section 242.503-2 is revised to read
as follows:

242.503-2 Postaward conference
procedure.

DD Form 1484, Post-Award
Conference Record, may be used in
conducting the conference and in
preparing the conference report.

242.503-3, 242.570, and 242.704
[Removed]

6. Sections 242.503-3, 242.570, and
242.704 are removed.

7. Section 242.705—1 is revised to read
as follows:

242.705-1 Contracting officer
determination procedure.

(a) Applicability and responsibility.
(1) The corporate administrative
contracting officer (CACO) and
individual administrative contracting
officers (ACOs) shall jointly decide how
to conduct negotiations. Follow the
procedures at PGI 242.705—1(a)(1) when
negotiations are conducted on a
coordinated basis.

242.705-2 [Amended]

8. Section 242.705-2 is amended in
paragraph (b)(2)(iii) by removing the last
sentence.

242.705-3, 242.801, and 242.1202
[Removed]

9. Sections 242.705-3, 242.801, and
242.1202 are removed.

10. Section 242.1203 is revised to read
as follows:

242.1203 Processing agreements.

The responsible contracting officer
shall process and execute novation and
change-of-name agreements in
accordance with the procedures at PGI
242.1203.

Subpart 242.15—[Removed]

11. Subpart 242.15 is removed.
12. Section 242.7100 is revised to read
as follows:

242.7100 General.

A voluntary refund is a payment or
credit (adjustment under one or more
contracts or subcontracts) to the
Government from a contractor or
subcontractor that is not required by any
contractual or other legal obligation.
Follow the procedures at PGI 242.7100
for voluntary refunds.

242.7101 and 242.7102 [Removed]

13. Sections 242.7101 and 242.7102
are removed.

14. Sections 242.7400 and 242.7401
are revised to read as follows:

242.7400 General.

(a) Program managers may conclude
that they need technical representation
in contractor facilities to perform non-
contract administration service (CAS)
technical duties and to provide liaison,
guidance, and assistance on systems and
programs. In these cases, the program
manager may assign technical
representatives under the procedures in
242.7401.

(b) A technical representative is a
representative of a DoD program,
project, or system office performing
non-CAS technical duties at or near a
contractor facility. A technical
representative is not—

(1) A representative of a contract
administration or contract audit
component; or

(2) A contracting officer’s
representative (see 201.602).

242.7401

When the program, project, or system
manager determines that a technical
representative is required, follow the
procedures at PGI 242.7401.

Procedures.

242.7500 and 242.7501 [Removed]

15. Sections 242.7500 and 242.7501
are removed.

242.7502 and 242.7503 [Redesignated]

16. Sections 242.7502 and 242.7503
are redesignated as sections 242.7501
and 242.7502, respectively.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.242-7000 [Removed and Reserved]

17. Section 252.242—7000 is removed
and reserved.

18. Section 252.242—-7004 is amended
by revising the clause date and adding
paragraph (d)(4) to read as follows:

252.242-7004 Material Management and
Accounting System.
* * * * *

MATERIAL MANAGEMENT AND
ACCOUNTING SYSTEM (XXX 2005)

* * * * *

(d) * ok k

(4) If the contractor fails to make adequate
progress, the ACO must take further action.
The ACO may—

(i) Elevate the issue to higher level
management;

(ii) Further reduce progress payments and/
or disallow costs on vouchers;

(iii) Notify the contractor of the inadequacy
of the contractor’s cost estimating system
and/or cost accounting system; and

(iv) Issue cautions to contracting activities
regarding the award of future contracts.

* * * * *

[FR Doc. 05-7090 Filed 4—-11-05; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE
48 CFR Parts 244 and 252

[DFARS Case 2003-D025]

Defense Federal Acquisition
Regulation Supplement;
Subcontracting Policies and
Procedures

AGENCY: Department of Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
update text pertaining to subcontracts
awarded under DoD contracts. This
proposed rule is a result of a
transformation initiative undertaken by
DoD to dramatically change the purpose
and content of the DFARS.

DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before June
13, 2005, to be considered in the
formation of the final rule.
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ADDRESSES: You may submit comments,
identified by DFARS Case 2003-D025,
using any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

¢ Defense Acquisition Regulations
Web Site: http://emissary.acq.osd.mil/
dar/dfars.nsf/pubcomm. Follow the
instructions for submitting comments.

e E-mail: dfars@osd.mil. Include
DFARS Case 2003-D025 in the subject
line of the message.

e Fax: (703) 602—0350.

e Mail: Defense Acquisition
Regulations Council, Attn: Ms. Debbie
Tronic, OUSD (AT&L) DPAP (DAR),
IMD 3C132, 3062 Defense Pentagon,
Washington, DC 20301-3062.

e Hand Delivery/Courier: Defense
Acquisition Regulations Council,
Crystal Square 4, Suite 200A, 241 18th
Street, Arlington, VA 22202-3402.

All comments received will be posted
to http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Ms.
Debbie Tronic, (703) 602—0289.
SUPPLEMENTARY INFORMATION:

A. Background

DFARS Transformation is a major
DoD initiative to dramatically change
the purpose and content of the DFARS.
The objective is to improve the
efficiency and effectiveness of the
acquisition process, while allowing the
acquisition workforce the flexibility to
innovate. The transformed DFARS will
contain only requirements of law, DoD-
wide policies, delegations of FAR
authorities, deviations from FAR
requirements, and policies/procedures
that have a significant effect beyond the
internal operating procedures of DoD or
a significant cost or administrative
impact on contractors or offerors.
Additional information on the DFARS
Transformation initiative is available at
http://www.acq.osd.mil/dpap/dfars/
transf.htm.

This proposed rule is a result of the
DFARS Transformation initiative. The
proposed changes—

e Revise DFARS 244.301 to clarify
Government responsibilities for
conducting reviews of contractor
purchasing systems.

¢ Delete text at DFARS 244.304
containing examples of weaknesses in a
contractor’s purchasing system that may
indicate the need for a review. This text
will be relocated to the new DFARS
companion resource, Procedures,
Guidance, and Information (PGI),
available at http://www.acq.osd.mil/
dpap/dars/pgi.

e Update t%le clause at DFARS
252.244-7000 to reflect the current title

of the clause at FAR 52.244-6,
Subcontracts for Commercial Items.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule makes no significant
change to DoD contracting policy.
Therefore, DoD has not performed an
initial regulatory flexibility analysis.
DoD invites comments from small
businesses and other interested parties.
DoD also will consider comments from
small entities concerning the affected
DFARS subparts in accordance with 5
U.S.C. 610. Such comments should be
submitted separately and should cite
DFARS Case 2003-D025.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 244 and
252

Government procurement.

Michele P. Peterson,
Editor, Defense Acquisition Regulations
System.

Therefore, DoD proposes to amend 48
CFR Parts 244 and 252 as follows:

1. The authority citation for 48 CFR
Parts 244 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 244—SUBCONTRACTING
POLICIES AND PROCEDURES

2. Section 244.301 is revised to read
as follows:

244.301 Obijective.

The administrative contracting officer
(ACO) is solely responsible for initiating
reviews of the contractor’s purchasing
systems, but other organizations may
request that the ACO initiate such
reviews.

3. Section 244.304 is revised to read
as follows:

244.304 Surveillance.

(b) The ACO, or the purchasing
system analyst (PSA) with the
concurrence of the ACO, may initiate a
special review of specific weaknesses in

the contractor’s purchasing system. See
PGI 244.304(b) for examples of
weaknesses.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.244-7000 [Amended]

4. Section 252.244-7000 is amended
as follows:

a. By revising the clause date to read
“(XXX 2005)”; and

b. In the introductory text of the
clause by removing the phrase “and
Commercial Components”.

[FR Doc. 05-7091 Filed 4-11-05; 8:45 am]
BILLING CODE 5001-08—P

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 538 and 552
[GSAR 2005-G501]

RIN 3090-Al06

General Services Acquisition

Regulation; Federal Agency Retail
Pharmacy Program

AGENCY: Office of the Chief Acquisition
Officer, General Services
Administration (GSA).

ACTION: Proposed rule.

SUMMARY: The General Services
Administration (GSA) is proposing to
amend the General Services Acquisition
Regulation (GSAR) to add a new subpart
and clause required by the Department
of Veterans Affairs (VA), consistent with
Congressional intent under Section 603
of the Veterans Health Care Act of 1992
(VHCA) that certain Federal agencies
(i.e., VA, Department of Defense (DoD),
Public Health Service (including the
Indian Health Service), and the Coast
Guard) have access to Federal pricing
for pharmaceuticals purchased for their
beneficiaries.

GSA 1is responsible for the schedules
program and rules related to its
operation. Under GSA’s delegation of
authority, the VA procures medical
supplies under the VA Federal Supply
Schedule program. VA and DoD seek
this amendment. This new subpart adds
a clause unique to the virtual depot
system established by a Federal Agency
Retail Pharmacy Program utilizing
contracted retail pharmacies as part of a
centralized pharmaceutical commodity
management program. At this time, only
DoD has a program in place, and the
rule would facilitate DoD’s access to
Federal pricing offered on Federal
Supply Schedule (FSS) pharmaceutical
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contracts for covered drugs purchased
by DoD and dispensed to TRICARE
beneficiaries through retail pharmacies
in the TRICARE network.

DATES: Interested parties should submit
comments in writing on or before June
13, 2005 to be considered in the
formulation of a final rule.

ADDRESSES: Submit comments
identified by GSAR case 2005-G501 by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Agency Web Site: http://
www.acqnet.gov/GSAM/
gsamproposed.html. Click on the GSAR
case number to submit comments.

e E-mail: gsarcase.2005-
G501@gsa.gov. Include GSAR case
2005—G501 in the subject line of the
message.

e Fax: 202-501-4067.

e Mail: General Services
Administration, Regulatory Secretariat
(VIR), 1800 F Street, NW, Room 4035,
ATTN: Laurieann Duarte, Washington,
DC 20405.

Instructions: Please submit comments
only and cite GSAR case 2005-G501 in
all correspondence related to this case.
All comments received will be posted
without change to http://
www.acqnet.gov/far/ProposedRules/
proposed.htm, including any personal
information provided.

FOR FURTHER INFORMATION CONTACT The
Regulatory Secretariat (VIR), Room
4035, GS Building, Washington, DC
20405, (202) 2087312, for information
pertaining to status or publication
schedules. For clarification of content,
contact Ms. Kimberly Marshall at (202)
219-0986, or by e-mail at
kimberly.marshall@gsa.gov. Please cite
GSAR case 2005-G501.

SUPPLEMENTARY INFORMATION:

A. Introduction

Under the General Services
Administration (GSA) Schedules (also
referred to as Multiple Award Schedules
and Federal Supply Schedules)
Program, 41 U.S.C. 259(b) and 40 U.S.C.
501, GSA establishes long-term
Governmentwide contracts with
commercial firms to provide access to
over four million commercial services
and products that can be ordered
directly from GSA Schedule contractors
or through the GSA Advantage! ™
online shopping and ordering system.

GSA Schedules offer customers direct
delivery of millions of state-of-the-art,
high-quality commercial services and
products at volume discount pricing.
All customers, even those in remote
locations, can order the latest

technology and quality services and
products, conveniently, and at most-
favored customer prices. GSA Schedules
also offer the potential benefits of
shorter lead-times, lower administrative
costs, and reduced inventories. When
using GSA Schedules, ordering
activities have the opportunity to meet
small business goals, while promoting
compliance with various environmental
and socioeconomic laws and
regulations.

The General Services Administration
has delegated the responsibility for
certain Federal Supply Schedules to the
Department of Veterans Affairs (VA).
This includes Federal Supply
Classification (FSC) Group 65, which
includes pharmaceuticals and drugs.
Federal agencies and certain other
organizations are eligible to purchase
pharmaceuticals and drugs from VA
supply schedules.

B. Background

1. The Federal Agency Retail
Pharmacy Program Supply Schedule
clause. These changes will allow VA to
revise its schedule contracts to
accommodate the ordering needs of
Federal agencies, i.e. DOD, VA, the
Public Health Service (including the
Indian Health Service), and the Coast
Guard, pursuant to 38 U.S.C. 8126,
through virtual depot systems. These
depot systems will use contracted retail
pharmacies as part of the centralized
pharmaceutical commodity
management program. DoD’s TRICARE
Retail Pharmacy Program is the first
such virtual depot system and will be
the prototype for future systems. This
rule will allow Federal agencies to take
advantage of FSS pricing and receive a
refund, where appropriate, from drug
manufacturers for sales to those
agencies through the retail pharmacy
network virtual depot system, for their
beneficiaries.

In general, Federal pricing of
pharmaceuticals refers to discounts
(Federal Ceiling Prices (FCPs)) available
from manufacturers under Section 603
of the Veterans Health Care Act (VHCA)
of 1992 (38 U.S.C. 8126), and Federal
Supply Schedule (FSS) prices under the
VA Federal Supply Schedule program.
The VHCA requires drug manufacturers
to enter into a Master Agreement with
VA under which a Pharmaceutical
Pricing Agreement is executed
establishing a discount for covered
drugs obtained by VA, DoD, the Public
Health Service (including the Indian
Health Service), and the Coast Guard
purchased by these Federal agencies
under depot contracting systems or
listed on the FSS. Specifically, this rule
adds a new subpart to the GSAR on

Federal Agency Retail Pharmacy
Program (subpart 538.XX) and a new
clause, Federal Agency Retail Pharmacy
Program Supply Schedule (GSAR
552.238—-XX) for those Federal Agency
Retail Pharmacy Programs determined
by the VA Secretary to qualify as a
“depot” contracting system as set forth
in 38 U.S.C. 8126.

This rulemaking assists the ongoing
reengineering of the TRICARE Pharmacy
Benefits Program (TPBP), consistent
with the Congressional actions and
DoD’s prior rulemaking described
below. This rulemaking is consistent
with the authority provided by 38
U.S.C. 8126 to acquire drugs at the
statutorily provided discount through
use of a depot contracting system.

Pursuant to the Federal Agency Retail
Pharmacy Program clause, the drugs for
beneficiaries will be deemed to be
ordered by the Federal agencies through
the FSS contract solely for the purposes
of pricing, delivery, and scope of
coverage, but does not confer rights for
any other purpose. The Federal agencies
will obtain refunds on covered drugs
purchased through the retail pharmacy
network by those agencies and
dispensed to beneficiaries. The drug
manufacturer will base the refund on
the difference between a benchmark
price, consisting of either the
manufacturer’s actual sales price to the
wholesaler or retail pharmacy chain
when known and auditable or non-
FAMP (non-Federal average
manufacturer price) and the Federal
Supply Schedule price (the Federal
Ceiling Price or FSS negotiated price,
whichever is lower).

The Federal Agency Retail Pharmacy
Program Supply Schedule clause in this
rule refers to a VA clause, “Industrial
Funding Fee and Sales Reporting (JUL
2003)(Variation”). This clause is
available at the following website: http:/
/www.va.gov/oamm/nac/fsss/.

2. The TRICARE Pharmacy Benefits
Program (TPBP) of the Department of
Defense. This rule is required by DoD in
order to reengineer its TRICARE
Pharmacy Benefits Program. DoD is
directed by statute (title 10, United
States Code, chapter 55) to provide an
improved and uniform health care
benefits program in order to create and
maintain high morale in the uniformed
services. TRICARE is DoD’s
comprehensive health care program for
over 9.3 million beneficiaries—active
duty Service members and their
families, as well as retirees and their
families and survivors—and includes a
robust pharmacy benefit that gives
beneficiaries the option of obtaining
drugs from military treatment facilities,
by mail order, or through retail
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pharmacies. The TRICARE pharmacy
website is at http://www.tricare.osd.mil/
pharmacy/. The TRICARE Pharmacy
Benefits Program uses the VA supply
schedules, among other vehicles.

Section 703 of the National Defense
Authorization Act for FY 1999 (Public
Law 105-261) required the Secretary of
Defense to plan a “system-wide redesign
of the military and contractor retail and
mail-order pharmacy system of the
Department of Defense by incorporating
‘best business practices’ of the private
sector.” In addition, section 701 of the
FY 2000 National Defense Authorization
Act (Public Law 106—-65) enacted 10
U.S.C. 1074g, which directed the
Secretary to “establish an effective,
efficient, integrated pharmacy benefits
program.”

DoD has reengineered the TPBP to
meet these Congressional requirements.
The redesign of the TPBP was the
subject of public rulemaking (see 69 FR
17035, April 1, 2004) and is codified at
32 CFR Section 199.21.

One key goal of the reengineering
effort is to extend Federal pricing of
pharmaceuticals to prescriptions filled
for TRICARE beneficiaries by retail
pharmacies in the TRICARE network.
DOD has taken advantage of the
statutory pricing authority with respect
to drugs purchased and dispensed
through the TRICARE mail order
pharmacy program and military
hospitals. DoD is now in a position to
extend Federal pricing to the TRICARE
retail pharmacy network. As a result of
reengineering, DoD is able to link DoD’s
drug purchases from network
pharmacies to the manufacturer of the
purchased drug, including those
manufacturers with FSS contracts.

In particular, the redesigned TPBP
leverages new technology to create a
centralized commodity management
system as required under the VHCA for
a depot contracting system. As
previously stated, the VHCA requires
drug manufacturers to enter into a
Master Agreement with VA under
which a Pharmaceutical Pricing
Agreement is executed establishing a
discount for covered drugs purchased
by VA, DoD, the Public Health Service
(including the Indian Health Service),
and the Coast Guard under depot
contracting systems or listed on the FSS.
All drug manufacturers that signed a
Master Agreement and Pharmaceutical
Pricing Agreement with VA were
advised by letter signed by the Acting
Executive Director, VA National
Acquisition Center, dated October 14,
2004 (which letter is hereby
incorporated by reference), that the VA
Secretary had determined that DoD’s
TRICARE Retail Pharmacy Program was

a centralized pharmaceutical
commodity management system that
met the definition of “depot”
contracting system as set forth in 38
U.S.C. 8126. While that letter authorized
DoD to obtain Federal Ceiling Prices for
drugs purchased through the TRICARE
retail pharmacy network after
September 30, 2004, this rule will
extend FSS pricing to such drugs.

Pursuant to the terms of a contract
awarded by DoD, a commercial
pharmacy benefits manager (PBM) will
provide a retail pharmacy network for
the DoD TRICARE Management
Activity. The PBM will issue payment
with Government funds for
prescriptions dispensed by retail
network pharmacies to TRICARE
beneficiaries. DoD will provide
manufacturers with itemized data on
covered drugs purchased through
TRICARE retail network pharmacies in
order to obtain appropriate refunds on
covered drugs delivered to TRICARE
beneficiaries.

DoD will use the reporting and audit
capabilities of the Pharmacy Data
Transaction Service (PDTS) to verify
beneficiary eligibility, authorize
prescription payments, and validate the
refund owed to the Government.

The PBM contractor has no role in
DoD’s process for obtaining refunds
based on FSS prices (whether Federal
Ceiling Prices or negotiated lower FSS
prices) already established by VA. Nor
is DoD’s payment to the PBM contractor
related, either directly or indirectly, to
Federal pricing of pharmaceuticals
dispensed to TRICARE beneficiaries by
network pharmacies.

Congress has anticipated the
extension of Federal pricing to the
redesigned TPBP. In the Defense
Appropriations Act for FY 2005 (Public
Law 108-287), Congress decreased the
funding in the Defense Health Program
account to reflect savings generated
from the application of Federal pricing
to the TRICARE pharmacy program. In
addition, Senate Report No. 108-260,
accompanying the proposed National
Defense Authorization Act for Fiscal
Year 2005, S. 2400, reiterates an
expectation for savings and
recommends further decreases to
TRICARE program funding. The report
(page 313) states:

The budget request reflected $172.0
million in savings related to the use of
federal pricing for retail pharmaceuticals in
fiscal year 2005. The committee understands
that the funding in the defense health
program request did not reflect anticipated
savings for retail pharmaceuticals beginning
in June 2004, when federal pricing
authorized by the Secretary of Veterans
Affairs under title 38, United States Code, is
applied in a new retail pharmacy program.

Accordingly, the committee recommends a
decrease of $44 million in the defense health
program account.

It should be noted that the effective
date in the aforementioned committee
report has been extended to October 1,
2004.

3. The Department of Veterans
Affairs. The General Services
Administration is promulgating this rule
also to assist efforts by the Department
of Veterans Affairs to provide medical
care and associated services to veterans
of Operation Iragi Freedom (OIF) and
Operation Enduring Freedom (OEF), as
well as to provide more efficient access
to newly written prescriptions for
veterans currently receiving medical
care at locations where VA pharmacy
services are not immediately available.
Such venues primarily include
Community Based Outpatient Clinics
(CBOGs). As is the current practice,
refills would be handled at VA’s
consolidated mail outpatient
pharmacies (CMOPs).

As some portion of OIF and OEF
veterans will be returning from combat
areas to their homes in locations where
VA pharmacy services are not
immediately available, VA is currently
contemplating how to meet the needs of
these returning soldiers for timely, high-
quality and cost-effective prescription
services. Based upon the July 29, 2004,
VHA report, “Analysis of VA Health
Care Utilization Among Veterans of
Operation Iraqi Freedom and Operation
Enduring Freedom”, approximately
27,571 (16 percent) of the 168,528
separated OIF veterans and 5,113 (11
percent) of the 45,880 separated OEF
veterans identified by VA based on data
provided by DoD, have sought VA
health care since they were deployed.
VA believes that contractual
arrangements whereby VA pays for new
prescriptions at Federal prices in
community settings will allow VA to
meet its obligations to its existing
patients, as well as newly enrolled OIF
and OEF beneficiaries, in a cost-
effective and timely manner.

In the future, it is likely that VA will
make use of this rule to provide
prescription services to beneficiaries
authorized to receive services under one
or more of the following programs: VA’s
CHAMPVA, VA Fee Program, Spina
Bifada Health Care Program, Childr