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50 titles pursuant to 44 U.S.C. 1510.
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the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

7 CFR Part 624

Emergency Watershed Protection
Program

AGENCY: Natural Resources
Conservation Service, USDA.
ACTION: Final rule.

SUMMARY: The United States Department
of Agriculture (USDA) Natural
Resources Conservation Service (NRCS)
is issuing a final rule for the Emergency
Watershed Protection (EWP) Program to
improve the effectiveness of its response
to natural disasters. This final rule
establishes the process by which NRCS
will administer the EWP Program,
responds to comments on the proposed
rule received from the public during the
60-day comment period, and
incorporates modifications and
clarifications to improve
implementation of the program.

DATES: Effective Date: May 4, 2005.
ADDRESSES: This final rule may be
accessed via the Internet. Users can
access the Natural Resources
Conservation Service (NRCS) homepage
at http://www.nrcs.usda.gov/programs/
ewp/. Select the EWP rule link listed on
the EWP program page.

FOR FURTHER INFORMATION CONTACT:
Victor Cole, (202) 690-0793, fax (202)
720-4265, victor.cole@usda.gov,
Financial Assistance Programs Division,
Natural Resources Conservation Service,
P.O. Box 2890, Washington, DC 20013—
2890 or for information regarding EWP
floodplain easements, contact Leslie
Deavers (202) 720-1062, fax (202) 720—
6697, leslie.deavers@usda.gov,
Easement Programs Division, Natural
Resources Conservation Service, P.O.
Box 2890, Washington, DC 20013-2890.
For information regarding

administration of the EWP program by
the United States Department of
Agriculture Forest Service, contact
Meredith Webster, (202) 205-0804, fax
(202) 205-1096, mmwebster@fs.fed.us,
USDA Forest Service, 201 14th Street
SW., 3 South Yates Building, Mail Stop
1121, Washington, DC 20024

SUPPLEMENTARY INFORMATION:
Background

The Secretary of Agriculture
cooperates with other Federal, State,
and local agencies in the recovery from
natural disasters such as hurricanes,
tornadoes, fires, drought, and floods
through implementation of the EWP
Program (authorized by Section 216 of
the Flood Control Act of 1950, Public
Law 81-516, 33 U.S.C. 701b-1; and
Section 403 of the Agricultural Credit
Act of 1978, Public Law 95-334, as
amended by Section 382, of the Federal
Agriculture Improvement and Reform
Act of 1996, Public Law 104-127, 16
U.S.C. 2203). EWP, through local
sponsors, provides emergency measures
for run-off retardation and erosion
control to areas where a sudden
impairment of a watershed threatens life
or property. The Secretary of
Agriculture has delegated the
administration of EWP to the Chief of
NRCS on state, tribal, and private lands,
and Chief of USDA Forest Service (FS)
on National Forest System lands,
including any other lands that are
administered under a formal agreement
with the FS. The FS administers the
EWP Program in accordance with Forest
Service Manuals 1950 and 3540, and the
Forest Service Handbook 1909.15. This
rule only provides direction to the
NRCS on administering the EWP
Program.

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this final
rule is a ““significant action” for the
purposes of Executive Order 12866.
Pursuant to Section 6(a)(3) of Executive
Order 12866, NRCS has conducted an
economic analysis of the potential
impacts associated with this final rule
as compared to the existing program.
The economic analysis concluded that
changes to the program implemented by
this rule may save up to $1.4 million
each year. These changes include:
Setting EWP priorities, pre-disaster
readiness, limiting repairs to 2 times in

10 years, and discontinuing the practice
of providing EWP funds on Federal
lands. However, some of this expected
reduction may be offset by increased
cost-share for limited resource counties
and the use of EWP in the repair of
conservation practices on agricultural
lands. A copy of this cost-benefit
analysis is available upon request from
the address listed above.

Regulatory Flexibility Act

The Regulatory Flexibility Act is not
applicable to this rule because neither
the Secretary of Agriculture nor NRCS
are required by 5 U.S.C 553 or any other
law to publish a notice of proposed
rulemaking for the subject matter of this
rule.

Environmental Evaluation

A Programmatic Environmental
Impact Statement (PEIS) and Record of
Decision (ROD) were prepared as a part
of this rulemaking. NRCS considered
both the comments received on the draft
PEIS and the proposed rule in
formulation of the final regulation.
Copies of the final PEIS and ROD may
be obtained from the Financial
Assistance Programs Division, Natural
Resources Conservation Service, USDA,
P.O. Box 2890, Washington, DC 20013—
2890. The final PEIS and ROD may be
accessed via the Internet. Users can
access the NRCS homepage at http://
www.nres.usda.gov/programs/ewp/.
Select the PEIS link listed on the EWP
program page.

Paperwork Reduction Act

This final rule will not alter the
collection of information previously
approved by the Office of Management
and Budget and assigned number 0578—
0030.

Government Paperwork Elimination
Act

NRCS is committed to compliance
with the Government Paperwork
Elimination Act, which requires
Government agencies, in general, to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible. To better commodate
public access, NRCS is proposing to
develop an online application and
information system for public use.
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Executive Order 13132

This final rule has been reviewed in
accordance with requirements of
Executive Order 13132, Federalism.
NRCS has determined that the rule
conforms to the Federalism principles
set forth in the Executive Order; would
not impose any compliance cost on the
States; and would not have substantial
direct effects on the States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities on the various levels of
government.

Executive Order 12998

This final rule has been reviewed in
accordance with Executive Order 12998.
The provisions of this rule are not
retroactive. Furthermore, the provisions
of this final rule pre-empt State and
local laws to the extent that such laws
are inconsistent with this final rule.
Before an action may be brought in a
Federal court of competent jurisdiction,
the administrative appeal rights
afforded persons at 7 CFR parts 614 and
11 must be exhausted. For EWP
recovery measures, an individual
landowner is not an EWP participant
nor is the legal substantive status of
land affected by an NRCS decision
regarding the eligibility of a measure for
EWP assistance. Therefore, an
individual landowner is not entitled to
appeal an EWP recovery measure
determination under 7 CFR parts 614
and 11.

Executive Order 13175

NRCS has taken measures to ensure
tribal officials are aware of the EWP
Program and are provided opportunities
to receive assistance in compliance with
the Executive Order. NRCS established
field offices within some reservations
and tribal liaison staff to promote
outreach and coordination with tribal
officials. The result of this effort has
been increased participation in the EWP
Program by tribes. Additionally, NRCS
has included a waiver provision in this
regulation which complies with the
flexibility requirement of the Executive
Order.

Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA)

This regulation is not a major rule
under 5 U.S.C. 801 et. seq. the Small
Business Regulatory Enforcement
Fairness Act:

(a) This regulation would not produce
an annual economic effect of $100
million. The changes to the program are
expected to yield cost savings of up to
$1.4 million per year.

(b) This regulation would not cause a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions.

(c) This regulation would not have a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

Unfunded Mandates Reform Act of
1995

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995, Public
Law 104—4, NRCS assessed the effects of
this final rule on State, local, and tribal
governments, and the public. This
action does not compel the expenditure
of $100 million or more by any State,
local, or tribal government, or the
private sector; therefore, a statement
under Section 202 of the Unfunded
Mandates Reform Act of 1995 is not
required.

Overview

The EWP Program helps remove
threats to life and property that remain
in the nation’s watersheds in the
aftermath of natural disasters including,
but is not limited to, floods, fires,
windstorms, ice storms, hurricanes,
typhoons, tornadoes, earthquakes,
volcanic actions, slides, and drought.
The EWP Program is administered by
NRCS, on state, tribal, and private lands
by providing technical and financial
assistance to local sponsoring
authorities to preserve life and property
threatened by disaster for runoff
retardation and soil-erosion prevention.
Funding is typically provided through
Congressional emergency supplemental
appropriations. Threats that the EWP
Program addresses are termed
watershed impairments. These include,
but are not limited to, debris-clogged
stream channels, undermined and
unstable streambanks, jeopardized water
control structures and public
infrastructure, wind-borne debris
removal, and damaged upland sites
stripped of protective vegetation by fire
or drought. If these watershed
impairments are not addressed, they
would pose a serious threat of injury,
loss of life, or devastating property
damage should a subsequent event
occur.

On November 19, 2003 (Federal
Register Vol. 68, No. 223 pages 65202—
65210) NRCS initiated rulemaking by
publishing a proposed rule with request
for comments to modify the existing
regulation at 7 CFR part 624 to make
programmatic changes that allow the
repair of enduring conservation

practices, limit repeated site repairs,
allow additional easement purchases,
address environmental justice issues,
and limit treatments on federal lands. In
this rulemaking, NRCS has incorporated
changes in program administration and
in project execution dealing with
traditional watershed impairments. This
final rule expands the program by
providing for removal of sediment in the
floodplain and repair of damaged
structural conservation practices to the
list of watershed impairments for which
EWP Program funds may be used.
Additionally, the regulatory changes
include: Allowing for up to 90 percent
cost-share for limited resource areas;
limit repair to twice in a ten year period;
eliminate the single beneficiary
requirement; purchase of easements on
non-agricultural lands; establish one
easement category; and funding projects
on Federal lands only when such
funding is not an inappropriate funding
augmentation of the land management
agency appropriations.

Program delivery improvements
contained in this final rule are designed
to enable NRCS field and state office
personnel to provide EWP assistance
more effectively and efficiently. NRCS
believes that these improvements will
more fully, equitably, and consistently
meet the needs of people requiring
emergency assistance. Program
improvements are designed to address
environmental, economic, and social
concerns and values.

The changes adopted in this final rule
were identified, discussed, and refined
in an ongoing comprehensive program
review that NRCS initiated and then
issued in the proposed rule. The process
included extensive opportunities for
public participation and identified
substantive ways to improve the
environmental, economic, social, and
technical soundness of program
activities.

In response to the proposed
rulemaking, seven separate responses
from the public containing about 25
specific comments were received during
the 60-day comment period: 1 response
from an individual, 2 from conservation
districts and related groups, and 4 from
State agencies.

Additional responses were received
from a Federal agency and NRCS
employees; their comments are not
included in the following analysis of
public comments. These responses were
treated as inter and intra-agency
comments and considered in the
drafting of the final rule along with the
public comments where appropriate.

All comments received are available
for review in Room 6019, South
Agriculture Building, 14th and
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Independence Ave., SW., Washington,
DC, during regular business hours

(8 a.m. to 5 p.m.) Monday through
Friday.

Analysis of Public Comment

Overall, the comments received were
favorable and supported the proposed
changes to the EWP Program. Some
commentors offered suggestions for
improving or clarifying specific sections
of the proposed rule which resulted in
the agency making changes to the
proposed rule as identified in the
section-by-section discussion of
comments.

The comments focused on a wide
variety of issues in the proposed rule.
Editorial and other language
clarification changes were suggested;
these comments are not included in the
following analysis but all were
considered and many of the minor
technical changes were included in the
final rule. For the sections not listed in
this preamble, the agency has adopted
the language described in the proposed
rule with the exception of non-
substantive editorial and other language
clarifications.

Several comments were related to
funding and suggested that the EWP
Program should be funded as a line item
in NRCS’ fiscal year appropriations
since there is sometimes a significant
delay from the date of the natural
disaster until funding is provided.
Funding for the EWP Program is
typically provided through emergency
supplemental appropriations and it
would require Congressional action to
include EWP funding as a line item.

Section-By-Section Discussion of
Comments Received on the Proposed
Rule Provisions

Section 624.4 (b) Exigency. Several
comments were received supporting the
clarification of the term “exigency” and
elimination of the term ‘‘non-exigency”’.

NRCS acknowledges this support and
consequently is adopting the proposed
language without changes. The changes
were proposed because the agency had
previously encountered various cases
where the term “exigency’” was applied
too liberally and implemented for
purposes for which it was not intended.
Interpretations of the terms “exigency”’
and “‘non-exigency” varied widely
within NRCS. NRCS’s intent when
establishing these two categories
(exigency and non-exigency) in the
previous rulemaking (46 FR 65677, Nov.
17, 1981) was to allow NRCS to respond
quickly to only those situations that
needed immediate attention.

In addition, the previous regulation
tied cost-sharing to this designation,

although NRCS has not applied the
higher cost-sharing rate, originally set
for exigencies, for the past 11 years.
Instead, NRCS has applied a single cost-
share rate of 75 percent to exigent
situations. However, NRCS recognizes
there may be unique situations that
require a waiver from this cost-sharing
rate. The agency added Section 624.11
Waivers which allows the NRCS Deputy
Chief for Programs to waive any
provision of these regulations to the
extent allowed by law. An example may
include allowing up to 100 percent cost-
sharing for a limited resource area.

Based upon past experience, NRCS
reconsidered the 5-day exigency time
frame and has lengthened the time
frame to accomplish exigency measures
from 5 days to 10 days. This additional
time will aid sponsors in their effort to
secure their cost-share. Additionally,
many EWP exigency situations involve
permitting or other legal requirements
resulting in additional time. The
additional five days should provide
time for the sponsors to secure
necessary ‘‘emergency’’ permits and for
NRCS and sponsors to comply with any
applicable Federal law or regulation.

Section 624.6(b)(2)(i). Two comments
were received that express support for
limiting of repair of the same site to
only twice within a ten year period in
order to avoid repetitive Federal
funding, which could in turn perpetuate
activities that are not best suited for the
areas prone to impacts from natural
disasters. Two comments also expressed
concern regarding whether the
limitation was applicable to the removal
of debris within the same site.
Consequently, NRCS has modified the
language to reflect that the limitation
refers to structural measures only. NRCS
recognizes that in most areas of the
country there is no practical means to
effectively prevent debris from entering
and accumulating in the watershed as a
result of repetitive natural disasters.
Therefore, NRCS does not intend to
limit the number of times debris can be
removed within the same location due
to a natural or constructed (e.g., road
crossing) restriction within a waterway.
Rather, NRCS would limit repairs under
EWP to twice within a 10-year period
for the same cause (i.e., flooding) at the
same site for structural measures. If
structural measures have been installed/
repaired or protected twice with EWP
assistance and less than 10 years has
elapsed between the disaster that
triggered the first repair and the disaster
triggering a third repair, the only option
available under EWP would be to place
a floodplain easement on the damaged
site.

For example, if a home was protected
from destruction twice using EWP
assistance for two separate events,
regardless of the structural measure
used to protect the home or the location
along the waterway of the protection
efforts, EWP funds would not be
available for a third protection effort of
the home within the 10-year period for
the same cause. For repairs of dikes,
levees, berms, and similar structures,
because these structures can run
contiguously for miles, a specific
location on a structure is considered one
EWP site to determine whether future
impacts to this site on the structure are
eligible for EWP funds. Thus, repairs
can be made repetitively so long as the
same location is not repetitively
repaired more than twice within 10
years.

Section 624.6(b)(2)(iv). Two
comments were received that supported
the language change to clarify that
NRCS can only provide EWP assistance
on Federal lands in situations where
safeguards are followed to avoid
inappropriate augmentation of
appropriations, therefore, NRCS is
adopting the proposal without changes.
One comment recommended that
exigency situations should be funded on
Federal lands.

NRCS and the FS have been delegated
the authority to administer the EWP
program. NRCS administers the program
on state, tribal, and private lands while
the FS administers the program on
National Forest System lands, including
lands under an official management
agreement with the FS. NRCS is the lead
USDA agency, responsible for
developing EWP regulations and policy
for both agencies and through a 1998
Memorandum of Understanding with
the FS, NRCS also manages the funding
for both agencies. However, recent
Congressional appropriations have
designated the funding for NRCS, which
does not authorize NRCS to transfer
funding to the FS for EWP measures on
lands it manages. The existing language
of 7 CFR 624.4 language was changed to
reflect that NRCS will transfer funding
to the FS only when it is appropriate
e.g., when the EWP funding is provided
to the Secretary of Agriculture with
discretion to provide the funding to
both agencies. For Federal lands, it is
the Federal land management
department or agency that is responsible
for securing funding to undertake
emergency repair activities within lands
under its control.

In response to the commentor that
recommended that exigency situations
should be funded on Federal lands, the
FS is responsible for determining
whether exigency situations exist on
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lands it manages in accordance with
regulations and policy established by
NRCS. Funding EWP activities on
Federal lands other than those under FS
management may be an inappropriate
augmentation of another Federal
agency’s budget. If USDA is
Congressionally authorized, funding
EWP activities on Federal lands may be
appropriate. NRCS has adopted, without
changes, the proposal defined in section
624.6(b)(2)(iv) which limits the use of
EWP funding on Federal lands except
when authorized by Congress or
adequate safeguards are followed.

Section 624.6(b)(3). Several comments
were received that supported including
eligibility for structural, enduring, and
long-life conservation practices.
Additionally, several comments
expressed concern that the program
should not overlap with Emergency
Conservation Program (ECP)
administered by the Farm Service
Agency (FSA).

As stated in the preamble of the
proposed rule, NRCS does not intend to
overlap the EWP program with ECP.
EWP assistance would only be
applicable when the emergency
measures are not eligible for assistance
under ECP. EWP differs significantly
from ECP because a sponsor is required
for EWP recovery work; EWP recovery
assistance does not provide financial
assistance directly to individuals but
rather to eligible sponsors.

NRCS can provide EWP assistance
toward upgrading damaged or
undersized practices for structural,
enduring, and long-life conservation
practices when technology advances or
construction techniques warrant. Such
modifications will be cost shared in
accordance with Section 624.7. All
structural, enduring, and long-life
conservation practices for which the
sponsor is required to obtain a permit
issued by a Federal, State, or local entity
shall be designed and installed to meet
the permit requirements or NRCS
standards, whichever is greater. If a
structure has to be upgraded to meet
federal permitting or other
requirements, such modifications will
be cost shared in accordance with
Section 624.7 NRCS has adopted the
proposal for structural, enduring, and
long-life conservation practices and has
modified the language in the final rule
to clarify that EWP assistance is not
available when ECP is applicable.

Section 624.6(c). Several comments
were received that supported expansion
of eligible work to include assistance for
areas impacted that are beyond the
immediate area of the waterway.

NRCS acknowledges this support and
recognizes that agricultural

productivity, public health and safety,
and the environment are often
threatened in the aftermath of disasters
that occur outside the immediate limits
of a waterway. Therefore, NRCS has
expanded the EWP Program assistance
described in the proposed rule and
adopted here in the final rule to include
all recovery measures within
watersheds (see Section 624.6 (c)
Eligible practices) on all state, tribal,
and private lands otherwise meeting the
EWP eligibility requirements. NRCS
may provide EWP assistance for the
removal of sediment and other debris
from agricultural land (croplands,
orchards, vineyards, and pastures) and
windblown debris. This provision of the
proposed regulation also provides for
EWP assistance for drought recovery
activities.

The expansion of eligible recovery
measures is primarily associated with
deposits of large quantities of sediments
and other debris on floodplains usually
occur from major flooding, and
tornadoes and hurricanes. The
sediments are usually coarse and
infertile, and frequently destroy or
smother plants and impair normal
agricultural use. This is a normal
occurrence in the dynamics of
floodplain systems, but it can jeopardize
the productivity of agricultural lands
and adversely affect structures and
property within urban areas. As set forth
in the final rule, NRCS will now
consider alternative practices to address
the type of damage such as:

¢ Removing and disposing the
sediment and other debris

¢ Incorporating the sediment into the
underlying soil

e Offering to purchase a floodplain
easement (see Section 624.10)

Whether these sites qualify for EWP
assistance and what the most effective
alternative treatment is for eligible sites
depends upon many factors: size of the
particles, depth of material deposited,
lateral extent of the sediment and
debris, soil type of the underlying
material, and land use and value of the
land. Floodplain easements (see Section
624.10) may be used if there is too much
debris to incorporate or haul off-site, or
otherwise disposed.

Most debris that is deposited on
upland areas is carried from winds of
hurricanes or tornadoes. Such debris
may cover portions of several
watersheds and normally consists of
downed trees, utility poles, and fence
posts; livestock and poultry carcasses;
or building materials, such as
insulation, shingles, metal roofing,
metal siding, and similar non-
biodegradable materials. Similarly, ice
storms may result in debris deposition

and cause the death of livestock and
poultry. Debris removal will typically be
associated with the removal of debris
upstream of bridges and culverts, or in
the upland portion of a watershed
where debris would readily be moved
through runoff and deposited during a
subsequent storm event in a waterway
which could cause blockages in the
waterway, flooding homes and other
structures.

The practice components adopted to
address upland debris deposition may
include, but are not limited to:

e Creating access when needed to
move trucks and heavy equipment to a
debris site

e Using chain saws, other power
tools, winches, and other machinery
and heavy equipment to gather and
process the debris for onsite disposal or
removal

¢ Disposing of debris in accordance
with local rules and regulations on-site
by burial, chipping, or burning

¢ Loading on trucks for removal and
disposal off-site in approved sites or
landfills, based upon the composition of
the material

¢ Obtaining special technical
assistance and personnel to handle
hazardous materials such as asbestos,
petroleum products, propane, or other
compressed gas containers, or other
potentially hazardous or toxic
compounds or materials

e Grading, shaping, and revegetating,
by seeding or planting, any portion of
the area affected by the debris removal
operation

Section 624.6(c) Eligible practices.
Comments were received regarding
drought emergencies suggesting the
allowance of permanent drought
measures such as drilling water wells,
and also requested a timeframe for how
long hay or water should be provided
during a drought emergency.

Under the EWP Program drought
recovery practices are generally
temporary in nature and are intended to
reduce the consequences of a drought.
The EWP program provides for the
repair or restoration to pre-disaster
conditions. Drilling wells for livestock
watering would be considered a
“betterment” above that which existed
prior to the drought and as such not
eligible for EWP assistance.
Additionally, the FSA may provide
funding to drill wells for livestock
watering under ECP during drought
conditions. EWP assistance typically
includes soil erosion prevention
measures, prescribed grazing, or
reseeding, which allows rangeland to
recover more rapidly. As set forth in the
proposed rule, NRCS believes that EWP
assistance should not be used during
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drought situations to install permanent
practices or structures, including water
wells, irrigation systems, or purchase of
portable equipment (i.e., water pumps)
and has maintained this limitation in
the final rule. NRCS has removed the
provision in section 624.6(c)(4) of the
proposed rule that allowed for
providing temporary water for livestock
and purchasing and transporting hay.
The proposal to provide temporary
water would be duplicative of eligible
measures under the ECP administered
by FSA. The proposal to purchase and
transport hay was also eliminated since
this activity may not achieve the results
necessary for runoff retardation and soil
erosion prevention since livestock
would still be allowed to graze within
the drought-impacted watershed area.
Additionally, EWP practices during
drought situations should not be
conducted at the expense of another
natural resource, such as pumping or
releasing water from a water body to an
extent that is environmentally
detrimental.

Section 624.6(e¢) Implementation.
Two comments were received that
recommended NRCS consider the “buy
out” of structures, primarily houses,
rather than repairing the waterway to
protect the houses. NRCS believes there
is sufficient flexibility in this regulation
to purchase and remove houses or other
structures in cases where the removal
meets the eligibility requirements of
EWP, it is the least costly alternative,
and the buy out is voluntary, and does
not involve a leasee or rentor.
Consequently, the proposed language
has been adopted without change in the
final rule.

Section 624.7 Cost share assistance.
One comment recommended
authorizing 100 percent for exigency
situations since sponsors may not be
able to secure funding within time
frame required to complete exigency
EWP measures.

NRCS has adopted in the final rule
Section 624.11 Waivers which allows
the NRCS Deputy Chief for Programs to
waive any provision of these regulations
to the extent allowed by law when the
agency makes a written determination
that such waiver is in the best interest
of the Federal government. An example
may include allowing up to 100 percent
cost-sharing for a sponsor when the
sponsor demonstrates they have
insufficient resources or finances to
contribute the 25 percent cost-share in
an exigency situation. All exigency
situations do not warrant 100 percent
Federal cost-share. However, through
the waiver provision of the final rule,
the agency recognizes that there may be

situations were 100 percent cost-share is
warranted.

Section 624.7(b) (c). Several
comments supported the definition set
forth in the proposed rule at Section
624.4(e) and cost-share rate for limited
resource areas. One commenter
requested clarification as to whether all
of the criteria must be met.

The definition of a limited-resource
area is a county where average housing
values are less than 75 percent of the
State average, per capita income is less
than 75 percent of the national per
capita income, and unemployment
during the preceding 3 years is at least
twice the U.S. average. To respond to
the comments and, to clarify NRCS’
intent, the definition set forth in the
proposed rule is being modified such
that all three criteria have to be met to
qualify for the 90 percent cost-share.
NRCS would use the most recent U.S.
census and unemployment data to make
this determination. NRCS is not
adopting the provision in the proposed
rule which provided the NRCS State
Conservationist with the authority to
document the limited-resource status of
an area within a non-limited resource
county by applying National census
data for the three factors mentioned
above and approving the 90 percent
cost-share rate for that area. After
further review, NRCS recognizes that
making this determination within a non-
limited-resource county may be difficult
since specific U.S. census and
unemployment data may not be
available. In situations where the NRCS
State Conservationist believes the 90
percent cost-share is warranted, a
waiver can be requested in accordance
with Section 624.11 Waivers which
allows the NRCS Deputy Chief for
Programs to waive any provision of
these regulations to the extent allowed
by law when the agency makes a written
determination that such waiver is in the
best interest of the Federal government.

Section 624.8 Assistance. NRCS did
not receive any comments on this
provision and is adopting the change in
the proposed rule which eliminated
Section 624.8 Environment in the
previous rulemaking (46 FR 65677, Nov.
17, 1981) since the information is
duplicative of other USDA and NRCS
regulations and policy (see 7 CFR part
1b; 7 CFR part 650; NRCS General
Manual Title 190, Part 410; and NRCS
National Environmental Compliance
Handbook). In the proposed rule, NRCS
did not identify the regulations and
policies and has done so here to ensure
that the public is aware of USDA and
NRCS’ environmental compliance
regulations and policies that are
applicable for the EWP Program.

Section 624.8(c)(3) Funding
Priorities. One comment requested that
floodplain easement acquisition should
be included in the list of EWP priorities.

Funding for floodplain easement
acquisition has been managed
separately from EWP funding for
recovery measures. This is due to
Congressional language as part of the
EWP funding appropriation which has
designated the amount of funding that
could be used to purchase floodplain
easements. When NRCS receives
funding for acquisition of floodplain
easements, NRCS State Conservationist
will establish ranking or priority
watersheds to acquire floodplain
easements. This proposed provision is
adopted in the final rule with
clarification that the funding priorities
apply to EWP recovery measures.

Section 624.9 Time limits. One
comment recommended extending the
length of time by which recovery work
must be completed beyond 220 days
due to the length of time necessary in
some cases for sponsors to obtain
permits.

NRCS believes that in most cases
emergency recovery measures should be
completed within the 220-day time
frame. However, Section 624.11 Waivers
provides authority for the NRCS Deputy
Chief for Programs to waive any
provision of these regulations to the
extent allowed by law which could
include situations where permitting,
endangered and threatened species
compliance, cultural resources, or other
legal requirements result in additional
time to complete recovery work funded
under the EWP Program. Accordingly,
this proposed provision is adopted in
the final rule without change.

Section 624.10 Floodplain
easement. One comment requested that
floodplain easements should focus on
wetland and wildlife habitat restoration.

Under the floodplain easement
option, a landowner offers to sell to
NRCS a permanent easement that
provides NRCS with the full rights to
restore and enhance the floodplain’s
functions and values which include
consideration of wetland and wildlife
habitat restoration. The program is not
a substitute for the Wetlands Reserve
Program, also administered by NRCS,
since many other floodplain restoration
factors must be considered, and may be
the focus, when restoring floodplain
functions within a site. Floodplain
easements restore, protect, maintain,
and enhance the functions of wetlands
and riparian areas; conserve natural
values including fish and wildlife
habitat, water quality, flood water
retention, ground water recharge, and
open space; and safeguard lives and
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property from floods, drought, and the
products of erosion. The agency has
adopted the proposed provision in the
final rule without change.

Section 624.10(b)(2)(ii). Comments
were received that supported the
acquisition of non-agricultural lands
when purchasing floodplain easements.

Under the proposed rule, NRCS
expanded the potential acquisition of
floodplain easements to include non-
agricultural lands. Structures within the
floodplain easement may be demolished
or relocated outside the 100-year
floodplain, whichever costs less. This
element of the proposed rule would
tend to increase program costs in the
short-term, but reduce costs to the
Federal government in the long-term, as
people and structures in non-
agricultural areas are relocated out of
the floodplain. In addition, as more
acreage is returned to open space, the
floodplain would function in a more
natural state with increased long-term
public benefits. The agency has adopted
the proposed provision in the final rule
without change.

Section 624.10(b)(4). Section
624.10(b)(4) sets forth the compensation
that NRCS will pay a landowner for the
purchase of a floodplain easement. The
floodplain easement program is the
successor program to the Emergency
Wetlands Reserve Program (EWRP) that
NRCS administered with EWP funds to
address the 1993 and 1995 Midwest
Flood events. As a component of the
Wetlands Reserve Program, landowners
received agricultural value for an EWRP
easement. In the proposed rule, NRCS
indicated that it would pay a landowner
for a floodplain easement the lesser of
the three following values as an
easement payment: (1) A geographic rate
established by the NRCS State
conservationist, if one has been
established; (2) A value based on a
market appraisal analysis for
agricultural uses or assessment for
agricultural land; or (3) the landowner’s
offer, if one has been made.

NRCS is making a few adjustments to
the compensation section of the final
rule in response to recent changes made
to the Department of Transportation’s
regulations to implement the Uniform
Relocation Assistance and Real Property
Acquisition for Federal and Federally
Assisted Programs, 49 CFR Part 24, 7
CFR Part 21. In particular, NRCS relied
upon an exemption for voluntary
transactions in the former Department of
Transportation regulations for its
valuation methodology under the
floodplain easement component of
EWP. The Department of Transportation
published its new regulations on
January 4, 2005 (70 FR 590). The new

Department of Transportation
regulations have removed the voluntary
transaction exemption, and therefore,
NRCS modified the final rule to reflect
that NRCS will follow applicable
regulation and other law in its
determination of easement
compensation.

Section 624.10(c). Although no
comments were received on this section,
NRCS changed the language in this final
regulation to accurately identify its
policy related to easement modifications
and terminations. The agency does not
have the authority for either action.
NRCS does have the authority under (7
U.S.C. 428a), in limited situations, to
accept land exchanges.

Section 624.11 Waivers. Although
no public comments were received on
this section, NRCS is clarifying in the
final rule that the NRCS Deputy Chief
for Programs has the authority to waive
any provision of these regulations to the
extent allowed by law when the agency
makes a written determination that such
waiver is in the best interest of the
Federal government. NRCS clarified that
the determination must be in writing
and in the best interest of the Federal
government. NRCS will, upon request,
make waivers available to the public in
accordance with the Freedom of
Information Act and 16 U.S.C. 3844(b).

List of Subjects in 7 CFR Part 624

Disaster assistance, Floodplain
easement, Flooding, Imminent threat,
Natural disaster, Watershed impairment.

m Accordingly, for the reasons stated in
the preamble, Part 624 of Title 7 of the
Code of Federal Regulations is revised to
read as follows:

PART 624—EMERGENCY
WATERSHED PROTECTION

Sec.

624.1
624.2
624.3
624.4
624.5
624.6
624.7

Purpose.

Objective.

Scope.

Definitions.
Coordination.
Program administration.
Cost-sharing.

624.8 Assistance.

624.9 Time limits.

624.10 Floodplain easements.
624.11 Waivers.

Authority: Sec. 216, P.L. 81-516, 33 U.S.C.
70lb—1; Sec. 403, P.L. 95—334, as amended,
16 U.S.C. 2203; 5 U.S.C. 301.

§624.1 Purpose.

The Natural Resources Conservation
Service (NRCS) and United States Forest
Service (FS) are responsible for
administering the Emergency Watershed
Protection (EWP) Program. This part
sets forth the requirements and

procedures for Federal assistance,
administered by NRCS, under Section
216, Public Law 81-516, 33 U.S.C.
701b-1; and Section 403 of the
Agricultural Credit Act of 1978, Public
Law 95-334, as amended by Section
382, of the Federal Agriculture
Improvement and Reform Act of 1996,
Public Law 104-127, 16 U.S.C. 2203.
The Secretary of Agriculture has
delegated the administration of the EWP
Program to the Chief of NRCS on state,
tribal, and private lands, and Chief of FS
on National Forest Systems lands,
including any other lands that are
administered under a formal agreement
with the FS. The FS administers the
EWP Program in accordance with the
Forest Service Manuals 1950 and 3540,
and the Forest Service Handbook
1909.15

§624.2 Obijective.

The objective of the EWP Program is
to assist sponsors, landowners, and
operators in implementing emergency
recovery measures for runoff retardation
and erosion prevention to relieve
imminent hazards to life and property
created by a natural disaster that causes
a sudden impairment of a watershed.

§624.3 Scope.

EWP Program technical and financial
assistance may be made available to a
qualified sponsor, or landowners when
a floodplain easement is the selected
alternative by the Secretary of
Agriculture, upon a qualified sponsor or
landowner’s request when a Federal
emergency is declared by the President
or when a local emergency is declared
by the NRCS State Conservationist. The
EWP Program is designed for emergency
recovery work, including the purchase
of floodplain easements. Emergency
watershed protection is authorized in
the 50 States, the District of Columbia,
the Commonwealth of Puerto Rico, the
U.S. Virgin Islands, Guam, the
Commonwealth of the Northern Mariana
Islands, and American Samoa.

§624.4 Definitions.

(a) Defensibility means the extent to
which an action is:

(1) More beneficial than adverse in
the extent and intensity of its
environmental and economic effects;

(2) In compliance with Federal, State,
and local laws;

(3) Acceptable to affected individuals
and communities;

(4) Effective in restoring or protecting
the natural resources;

(5) Complete with all necessary
components included; and

(6) Efficient in achieving the desired
outcome.
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(b) Exigency means those situations
that demand immediate action to avoid
potential loss of life or property,
including situations where a second
event may occur shortly thereafter that
could compound the impairment, cause
new damages or the potential loss of life
if action to remedy the situation is not
taken immediately.

(c) Floodplain easement means a
reserved interest easement, which is an
interest in land, defined and delineated
in a deed whereby the landowner
conveys all rights and interest in the
property to the grantee, but the
landowner retains those rights, title, and
interest in the property which are
specifically reserved to the landowner
in the easement deed.

(d) Imminent threat means a
substantial natural occurrence that
could cause significant damage to
property or threaten human life in the
near future.

(e)(1) Limited resource area is defined
as a county where:

(i) Housing values are less than 75
percent of the State housing value
average; and

(ii) Per capita income is 75 percent or
less than the National per capita
income; and

(iii) Unemployment is at least twice
the U.S. average over the past 3 years
based upon the annual unemployment
figures.

(2) NRCS will use the most recent
National census information available
when determining paragraphs (e)(1)(i)
and (ii) of this section.

(f) Natural occurrence includes, but is
not limited to, floods, fires, windstorms,
ice storms, hurricanes, typhoons,
tornadoes, earthquakes, volcanic
actions, slides, and drought.

(g) Project sponsor means a State
government or a State agency or a legal
subdivision thereof, local unit of
government, or any Native American
tribe or tribal organization as defined in
section 4 of the Indian Self-
Determination and Education
Assistance Act (25 U.S.C. 450b), with a
legal interest in or responsibility for the
values threatened by a watershed
emergency; is capable of obtaining
necessary land rights; and is capable of
carrying out any operation and
maintenance responsibilities that may
be required.

(h) Watershed emergency means
adverse impacts to resources exist when
a natural occurrence causes a sudden
impairment of a watershed and creates
an imminent threat to life or property.

(i) Watershed impairment means the
situation that exists when the ability of
a watershed to carry out its natural
functions is reduced to the point where

an imminent threat to health, life, or

property is created. This impairment
can also include sediment and debris
deposition in floodplains and upland
portions of the watershed.

§624.5 Coordination.

(a) If the President declares an area to
be a major disaster area, NRCS will
provide assistance which will be
coordinated with the Federal Emergency
Management Agency (FEMA) or its
designee. FEMA is the lead federal
agency for Presidentially-declared
natural disasters.

(b) When an NRCS State
Conservationist determines that a
watershed impairment exists, but the
President does not declare an area to be
a major disaster area, FEMA does not
coordinate assistance. In this situation,
NRCS will assume the lead, provide
assistance, and coordinate work with
the appropriate State office of
emergency preparedness and other
Federal, tribal, or local agencies
involved with emergency activities, as
appropriate.

(c) In the case where the watershed
impairment exists solely on FS System
lands, the F'S will determine the
existence of the impairment, assume the
lead, provide assistance and coordinate
work with the appropriate State office of
emergency preparedness and other
Federal, tribal, or local agencies
involved with emergency activities, as
appropriate.

§624.6 Program administration.

(a) Sponsors. (1) When the State
Conservationist declares that a
watershed impairment exists, NRCS
may, upon request, make assistance
available to a sponsor which must be a
State or political subdivision thereof,
qualified Indian tribe or tribal
organization, or unit of local
government. Private entities or
individuals may receive assistance only
through the sponsorship of a
governmental entity.

(2) Sponsors must:

(i) Contribute their share of the project
costs, as determined by NRCS, by
providing funds or certain services
necessary to undertake the activity.
Contributions that may be applied
towards the sponsor’s applicable cost-
share of construction costs include:

(A) Cash;

(B) In-kind services such as labor,
equipment, design, surveys, contract
administration and construction
inspection, and other services as
determined by the State Conservationist;
or

(C) A combination of cash and in-kind
services;

(ii) Obtain any necessary real property
rights, water rights, and regulatory
permits; and

(iii) Agree to provide for any required
operation and maintenance of the
completed emergency measures.

(b) Eligibility. NRCS will provide
assistance based upon the NRCS State
Conservationist’s determination that the
current condition of the land or
watershed impairment poses a threat to
health, life, or property. This assistance
includes EWP practices associated with
the removal of public health and safety
threats, and restoration of the natural
environment after disasters, including
acquisition of floodplain easements.

(1) Priority EWP assistance is
available to alleviate exigency
situations. NRCS may approve
assistance for temporary correction
practices to relieve an exigency
situation until a more acceptable
solution can be designed and
implemented.

(2) Limitations. (i) In cases where the
same type of natural event occurs
within a 10-year period and a structural
measure has been installed or repaired
twice within that period using EWP
assistance, then EWP assistance is
limited to those sites eligible for the
purchase of a floodplain easement as
described in § 624.10 of this part.

(ii) EWP assistance will not be used
to perform operation or maintenance,
such as the periodic work that is
necessary to maintain the efficiency and
effectiveness of a measure to perform as
originally designed and installed.

(iii) EWP assistance will not be used
to repair, rebuild, or maintain private or
public transportation facilities, public
utilities, or similar facilities.

(iv) EWP assistance, funded by NRCS,
will not be provided on any Federal
lands if such assistance is found to
augment the appropriations of other
Federal agencies.

(v) EWP assistance is not available for
repair or rehabilitation of nonstructural
management practices, such as
conservation tillage and other similar
practices.

(3) Repair of structural, enduring, and
long-life conservation practices. (i)
Sponsors may receive EWP assistance
for structural, enduring, and long-life
conservation practices including, but
not limited to, grassed waterways,
terraces, embankment ponds,
diversions, and water conservation
systems, except where the recovery
measures are eligible for assistance
under the Emergency Conservation
Program administered by the Farm
Service Agency.

(ii) EWP assistance may be available
for the repair of certain structural
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practices (i.e., dams and channels)
originally constructed under Public Law
83-566; Public Law 78-534; Subtitle H
of Title XV of the Agriculture and Food
Act of 1981 (16 U.S.C. 3451 et seq.,
commonly known as the Resource
Conservation and Development
Program); and the Pilot Watershed
Program of the Department of
Agriculture Appropriation Act of 1954
(Pub. L. 83-156; 67 Stat. 214). EWP
assistance may not be used to perform
operation and maintenance activities
specified in the agreement for the
covered structure project entered into
with the eligible local organization
responsible for the works of
improvement.

(iii) NRCS may authorize EWP
assistance for modifying damaged
practices when technology advances or
construction techniques warrant
modifications, including when
modifications are the result of federal
permitting or other requirements
necessary to implement the recovery
measure, and will be cost-shared as
described in § 624.7.

(iv) EWP assistance is only available
when public or private landowners,
land managers, land users, or others
document they have exhausted or have
insufficient funding or other resources
available to provide adequate relief from
applicable hazards.

(4) Increased level of protection. In
cases other than those described in
paragraph (b)(3)(iii) of this section, if the
sponsor desires to increase the level of
protection that would be provided by
the EWP practice, the sponsor will be
responsible for paying 100 percent of
the costs of the upgrade or additional
work.

(c) Eligible practices. NRCS will only
provide assistance for measures that:

(1) Provide protection from additional
flooding or soil erosion; and,

(2) Reduce threats to life or property
from a watershed impairment, including
sediment and debris removal in
floodplains and uplands; and

(3) Restore the hydraulic capacity to
the natural environment to the
maximum extent practical; and

(4) Are economically and
environmentally defensible and
technically sound.

(d) Documentation. NRCS will
document the economic rationale of
proposed practices in appropriate detail
before the allocation of emergency
funding, including projects under
consideration for floodplain easements
in §624.10. Generally, the expected
value of the property restored should
exceed the cost of emergency measures,
including taking into consideration

environmental benefits. Documentation
will include, but is not limited to:

(1) Number of locations and extent of
damage, including environmental and
cultural resources at risk, because of the
watershed impairment;

(2) Estimated damages to the values at
risk if the threat is imminent but not yet
realized;

(3) Events that must occur for any
imminent threat to be realized and the
estimated probability of their
occurrence both individually and
collectively;

(4) Estimates of the nature, extent, and
costs of the emergency practices to be
constructed to recover from an actual
threat or relieve an imminent threat;

(5) Thorough description of the
beneficial and adverse effects on
environmental resources, including fish
and wildlife habitat;

(6) Description of water quality and
water conservation impacts, as
appropriate;

(7) Analysis of effects on downstream
water rights; and

(8) Other information deemed
appropriate by NRCS to describe
adequately the environmental impacts
to comply with the National
Environmental Policy Act, Endangered
Species Act, National Historic
Preservation Act, and related
requirements.

(e) Implementation. When planning
emergency recovery practices, NRCS
will emphasize measures that are the
most economical and are to be
accomplished by using the least
damaging practical construction
techniques and equipment that retain as
much of the existing characteristics of
the landscape and habitat as possible.
Construction of emergency practices
may include, but are not limited to,
timing of the construction to avoid
impacting fish spawning, clearing of
right-of-ways, reshaping spoil, debris
removal, use of bioengineering
techniques, and revegetation of
disturbed areas. Mitigation actions
needed to offset potential adverse
impacts of the EWP Program practices
should be planned for installation
before, or concurrent with, the
installation of the EWP Program
practices. In rare occurrences where
mitigation cannot be installed
concurrently, plans will require
mitigation be accomplished as soon as
practical.

(f) NRCS may determine that a
measure is not eligible for assistance for
any reason, including economic and
environmental factors or technical
feasibility.

§624.7 Cost-sharing.

(a) Except as provided in paragraph
(b) of this section, the Federal
contribution toward the implementation
of emergency measures may not exceed
75 percent of the construction cost of
such emergency measures, including
work done to offset or mitigate adverse
impacts as a result of the emergency
measures.

(b) If NRCS determines that an area
qualifies as a limited resource area, the
Federal contribution toward the
implementation of emergency measures
may not exceed 90 percent of the
construction cost of such emergency
measures.

§624.8 Assistance.

(a) Sponsors must submit a formal
request to the State Conservationist for
assistance within 60 days of the natural
disaster occurrence, or 60 days from the
date when access to the sites becomes
available. Requests must include a
statement that the sponsors understand
their responsibilities and are willing to
pay its cost-shared percentage as well as
information pertaining to the natural
disaster, including the nature, location,
and scope of the problems and the
assistance needed.

(b) On receipt of a formal request for
EWP assistance, the State
Conservationist or designee shall
immediately investigate the emergency
situation to determine whether EWP is
applicable and to prepare an initial cost
estimation for submission to the NRCS
Chief or designee. The cost estimation
will be submitted no later than 60 days
from receipt of the formal request from
the sponsor. The State Conservationist
will take into account the funding
priorities identified in paragraph (c) (3)
of this section. The State
Conservationist will forward the damage
survey report, which provides the
information pertaining to proposed EWP
practice(s) and indicates the amount of
funds necessary to undertake the
Federal portion, to the NRCS Chief or
designee. This information will be
submitted no later that 60 days from
receipt of the formal request from the
sponsor, or no later than 60 days from
the date funding is made available to the
State Conservationist, whichever is
later. NRCS may not commit funds until
notified by the Chief, or designee, of the
availability of funds.

(c) Before the release of financial
assistance, NRCS will enter into a
Cooperative Agreement with a sponsor
that specifies the responsibilities of the
sponsor under this part, including any
required operation and maintenance
responsibilities. NRCS will not provide
funding for activities undertaken by a
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sponsor prior to the signing of the
agreement between NRCS and the
Sponsor.

(1) NRCS will only provide funding
for work that is necessary to reduce
applicable threats.

(2) Efforts must be made to avoid or
minimize adverse environmental
impacts associated with the
implementation of emergency measures,
to the extent practicable, giving special
attention to protecting cultural
resources and fish and wildlife habitat.

(3) Funding priorities for recovery
measures. NRCS will provide EWP
assistance based on the following
criteria, which are ranked in the order
of importance:

(i) Exigency situations;

(ii) Sites where there is a serious, but
not immediate threat to human life;

(iii) Sites where buildings, utilities, or
other important infrastructure
components are threatened;

(iv) When reviewing paragraphs
(c)(3)(i) through (iii) of this section,
NRCS will take into account the
following resources as they may affect
the priority, including, but not limited
to:

(A) Sites inhabited by federally listed
threatened and endangered species or
containing federally designated critical
habitat where the species or the critical
habitat could be jeopardized, destroyed,
or adversely modified without the EWP
practice;

(B) Sites that contain or are in the
proximity to cultural sites listed on the
National Register of Historic Places
where the listed resource would be
jeopardized if the EWP practice were
not installed;

(C) Sites where prime farmland
supporting high value crops is
threatened;

(D) Sites containing wetlands that
would be damaged or destroyed without
the EWP practice;

(E) Sites that have a major effect on
water quality; and

(F) Sites containing unique habitat,
including but not limited to, areas
inhabited by State-listed threatened and
endangered species, fish and wildlife
management areas, or State-identified
sensitive habitats; and

(v) Other funding priorities
established by the Chief of NRCS.

§624.9 Time limits.

Funds must be obligated by the State
Conservationist and construction
completed within 220 calendar days
after the date funds are committed to the
State Conservationist, except for
exigency situations in which case the
construction must be completed within
10 days after the date the funds are
committed.

§624.10 Floodplain easements.

(a) General. NRCS may purchase
floodplain easements as an emergency
measure. NRCS will only purchase
easements from landowners on a
voluntary basis.

(b) Floodplain easements. (1)
Floodplain easements established under
this part will be:

(i) Held by the United States, through
the Secretary of Agriculture;

(ii) Administered by NRCS or its
designee; and

(iii) Perpetual in duration;

(2) Eligible land. NRCS may
determine land is eligible under this
section if:

(i) The floodplain lands were
damaged by flooding at least once
within the previous calendar year or
have been subject to flood damage at
least twice within the previous 10 years;
or

(ii) Other lands within the floodplain
would contribute to the restoration of
the flood storage and flow, erosion
control, or that would improve the
practical management of the easement;
or

(iii) Lands would be inundated or
adversely impacted as a result of a dam
breach.

(3) Ineligible land. NRCS may
determine that land is ineligible under
this section if:

(i) Implementation of restoration
practices would be futile due to “on-
site” or “off-site” conditions;

(ii) The land is subject to an existing
easement or deed restriction that
provides sufficient protection or
restoration, as determined by the Chief
of NRCS, of the floodplain’s functions
and values; or

(iii) The purchase of an easement
would not meet the purposes of this
part.

(4) Compensation for easements.
NRCS will determine easement
compensation in accordance with
applicable regulation and other law.

(5) NRCS will not acquire any
easement unless the landowner accepts
the amount of the easement payment
that is offered by NRCS. NRCS reserves
the right not to purchase an easement if
the easement compensation for a
particular easement would be too
expensive, as determined by NRCS.

(6) NRCS may provide up to 100
percent of the restoration and
enhancement costs of the easement.
NRCS may enter into an agreement with
the landowner or another third party to
ensure that identified practices are
implemented. NRCS, the landowner, or
other designee may implement
identified practices. Restoration and
enhancement efforts may include both

structural and non-structural practices.
An easement acquired under this part
shall provide NRCS with the full
authority to restore, protect, manage,
maintain, and enhance the functions
and values of the floodplain.

(7) The landowner must:

(i) Comply with the terms of the
easement;

(ii) Comply with all terms and
conditions of any associated agreement;
and

(iii) Convey title to the easement that
is acceptable to NRCS and warrant that
the easement is superior to the rights of
all others, except for exceptions to the
title that are deemed acceptable by
NRCS.

(8) Structures, including buildings,
within the floodplain easement may be
demolished and removed, or relocated
outside the 100-year floodplain or dam
breach inundation area.

(c) Easements acquired under this part
may not be modified or terminated.
However, in limited situations, as
determined by the Chief of NRCS and
when in the best interest of the
Government, land exchanges may be
authorized pursuant to (7 U.S.C. 428a)
and other applicable authorities.

(d) Enforcement. (1) In the event of a
violation of an easement, the violator
will be given reasonable notice and an
opportunity to correct the violation
within 30 days of the date of the notice,
or such additional time as NRCS may
allow.

(2) NRCS reserves the right to enter
upon the easement area at any time to
remedy deficiencies or easement
violations. Such entry may be made at
the discretion of NRCS when such
actions are deemed necessary to protect
important floodplain functions and
values or other rights of the United
States under the easement. The
landowner will be liable for any costs
incurred by the United States as a result
of the landowner’s negligence or failure
to comply with easement or agreement
obligations.

(3) In addition to any and all legal and
equitable remedies as may be available
to the United States under applicable
law, NRCS may withhold any easement
and cost-share payments owing to
landowners at any time there is a
material breach of the easement
covenants or any associated agreements.
Such withheld funds may be used to
offset costs incurred by the United
States, in any remedial actions, or
retained as damages pursuant to court
order or settlement agreement.

(4) NRCS will be entitled to recover
any and all administrative and legal
costs, including attorney’s fees or
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expenses, associated with any
enforcement or remedial action.

(5) On the violation of the terms or
conditions of the easement or related
agreement, the easement shall remain in
force, and NRCS may require the
landowner to refund all or part of any
payments received by the landowner
under this Part, together with interest
thereon as determined appropriate by
NRCS.

(6) All the general penal statutes
relating to crimes and offenses against
the United States shall apply in the
administration of floodplain easements
acquired under this part.

§624.11 Waivers.

To the extent allowed by law, the
NRCS Deputy Chief for Programs may
waive any provision of these regulations
when the agency makes a written
determination that such waiver is in the
best interest of the Federal government.

Signed in Washington, DC, on March 21,
2005.

Bruce I. Knight,

Chief, Natural Resources Conservation
Service.

[FR Doc. 05-6098 Filed 4-1-05; 8:45 am|
BILLING CODE 3410-16-U

DEPARTMENT OF AGRICULTURE

Rural Utilities Service

7 CFR Part 1738
RIN 0572-AB81

Rural Broadband Access Loans and
Loan Guarantees

AGENCY: Rural Utilities Service, USDA.
ACTION: Direct final rule.

SUMMARY: The Rural Utilities Service
(RUS), an agency delivering the U.S.
Department of Agriculture’s Rural
Development Utilities Programs, is
amending its regulations to revise the
definition for “eligible rural
community” as it relates to the rural
access broadband loans and loan
guarantees program.

DATES: This rule will become effective
May 19, 2005, unless we receive written
adverse comments or a written notice of
intent to submit adverse comments on
or before May 4, 2005. If we receive
such comments or notice, we will
publish a timely document in the
Federal Register withdrawing the rule.
Comments received will be considered
under the proposed rule published in
this edition of the Federal Register in
the proposed rule section. A second
public comment period will not be held.

Written comments must be received
by RUS or carry a postmark or
equivalent no later than May 4, 2005.

ADDRESSES: Submit adverse comments
or notice of intent to submit adverse
comments by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Agency Web Site: http://
www.usda.gov/rus/index2/
Comments.htm. Follow the instructions
for submitting comments.

e E-mail: RUSComments@usda.gov.
Include in the subject line of the
message ‘“‘Broadband Loans and Loan
Guarantees”.

e Mail: Addressed to Richard Annan,
Director, Program Development and
Regulatory Analysis, Rural Utilities
Service, U.S. Department of Agriculture,
1400 Independence Avenue, SW., STOP
1522, Washington, DC 20250-1522.

e Hand Delivery/Courier: Addressed
to Richard Annan, Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, U.S. Department
of Agriculture, 1400 Independence
Avenue, SW., Room 5168 South
Building, Washington, DC 20250-1522.

Instructions: All submissions received
must include that agency name and the
subject heading ‘“Broadband Loans and
Loan Guarantees”. All comments
received must identify the name of the
individual (and the name of the entity,
if applicable) who is submitting the
comment. All comments received will
be posted without change to http://
www.usda.gov/rus/index2/
Comments.htm, including any personal
information provided.

FOR FURTHER INFORMATION CONTACT:
Jonathan Claffey, Acting Assistant
Administrator, Telecommunications
Program, Rural Utilities Service, U.S.
Department of Agriculture, 1400
Independence Avenue, SW., STOP
1590, Room 4056, Washington, DC
20250-1590. Telephone number (202)
720-9554, Facsimile (202) 720-0810.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget
(OMB).

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. RUS has determined that this
rule meets the applicable standards

provided in section 3 of that Executive
Order. In addition, all State and local
laws and regulations that are in conflict
with this rule will be preempted. No
retroactive effect will be given to the
rule and, in accordance with section
212(e) of the Department of Agriculture
Reorganization Act of 1994 (7 U.S.C.
6912(e)), administrative appeal
procedures must be exhausted before an
action against the Department or its
agencies may be initiated.

Regulatory Flexibility Act Certification

RUS certifies that this rule will not
have significant economic impact on a
substantial number of small entities, as
defined in the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.). The RUS
broadband program provides loans to
borrowers at interest rates and terms
that are more favorable than those
generally available from the private
sector. RUS borrowers, as a result of
obtaining Federal financing, receive
economic benefits that exceed any
direct cost associated with complying
with RUS regulations and requirements.

Information Collection and
Recordkeeping Requirements

The reporting and recordkeeping
requirements contained in the rule has
been approved by the Office of
Management and Budget (OMB) under
OMB Control Number 0572-0130,
pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. chapter 35).

Catalog of Federal Domestic Assistance

The program described by this rule is
listed in the Catalog of Federal Domestic
Assistance Programs under No. 10.851,
Rural Telephone Loans and Loan
Guarantees; No. 10.852, Rural
Telephone Bank Loans; and No. 10.857,
Rural Broadband Access Loans and
Loan Guarantees. This catalog is
available on a subscription basis from
the Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402.
Telephone: (202) 512-1800.

Executive Order 12372

This rule is excluded from the scope
of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. See the final rule related
notice entitled ‘“Department Programs
and Activities Excluded from Executive
Order 12372,” (50 FR 47034).

Executive Order 13132, Federalism

The policies contained in this rule do
not have any substantial direct effect on
States, on the relationship between the
National Government and the States, or



Federal Register/Vol.

70, No. 63/Monday, April 4, 2005/Rules and Regulations

16931

on the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on State and local governments.
Therefore, consultation with States is
not required.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provision of Title II of the Unfunded
Mandate Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the Unfunded Mandate
Reform Act of 1995.

National Environmental Policy Act
Certification

The Administrator of RUS has
determined that this proposed rule will
not significantly affect the quality of the
human environment as defined by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Background

The Rural Utilities Service (RUS)
published in the Federal Register on
January 30, 2003, at 68 FR 4684, a final
rule amending its regulations in order to
establish the Rural Broadband Access
Loan and Loan Guarantee Program as
authorized by the Farm Security and
Rural Investment Act of 2002 (Pub. L.
101-171) (2002 Act). Section 6103 of the
Farm Security and Rural Investment Act
of 2002 amended the Rural
Electrification Act of 1936, as amended
(RE Act), to add Title VI, Rural
Broadband Access, to provide loans and
loan guarantees to fund the cost of
construction, improvement, or
acquisition of facilities and equipment
for the provision of broadband service
in eligible rural communities.

This rule amends §1738.2,
Definitions, to conform the rule to
substantive changes in authority. The
definition for “eligible rural
community” in section 601(b)(2) of the
Rural Electrification Act of 1936 (7
U.S.C. 950bb(b)(2)) was amended on
January 23, 2004, by section 772 of
Public Law 108-199, of the
Consolidated Appropriations Act, 2004
to eliminate the requirement that a
community exist outside a standard
metropolitan statistical area. This rule
incorporates the language of the revised
statute and explains RUS’ interpretation
of the language.

List of Subjects in 7 CFR Part 1738

Broadband, Loan programs—
communications, Rural areas,
Telephone, Telecommunications.

m For reasons set for in the preamble,
chapter XVII of title 7 of the Code of
Federal Regulations is amended to read
as follows:

PART 1738—RURAL BROADBAND
ACCESS LOANS AND LOAN
GUARANTEES

m 1. The authority citation for part 1738
continues to read as follows:

Authority: Public Law 107-171, 7 U.S.C.
901 et seq.

m 2. Amend § 1738.2 to revise the
definition to “‘Eligible rural community
to read as follows:

’

§1738.2 Definitions.

* * * * *

Eligible rural community is defined in
the RE Act as any area of the United
States that is not contained in an
incorporated city or town with a
population in excess of 20,000
inhabitants. For purposes of this part,
RUS interprets:

(1) “United States” to include its
territories and insular possessions
(including the Federated States of
Micronesia, the Republic of the
Marshall Islands, and the Republic of
Palau);

(2) “Area” to mean any identifiable
place that has no more than 20,000
inhabitants based on the most recent
available information of the Bureau of
the Census; and

(3) “An incorporated city or town
with a population in excess of 20,000
inhabitants” to mean any incorporated
city or town with a population in excess
of 20,000 inhabitants based on the most
recent available information of the
Bureau of the Census.

* * * * *

Dated: March 28, 2005.
Curtis M. Anderson,
Acting Administrator, Rural Utilities Service.
[FR Doc. 05-6537 Filed 4-1-05; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2004-17896; Airspace
Docket No. 04-AGL-13]

Modification of Class D Airspace;
Grissom ARB, IN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class D
airspace at Grissom ARB, IN, where
Instrument Flight Rules Category E
circling procedures are being used. This
action increases the current area of the
Class D airspace.

EFFECTIVE DATE: 0901 UTC, July 7, 2005.

FOR FURTHER INFORMATION CONTACT: ]
Mark Reeves, FAA, Terminal
Operations, Central Service Office,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7477.

SUPPLEMENTARY INFORMATION:
History

On Thursday, September 23, 2004, the
FAA proposed to amend 14 CFR part 71
to modify the Class D airspace area at
Grissom, ARB, IN. The proposal was to
increase the existing radius of the Class
D airspace area to allow for IFR Category
E circling procedures.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal. One
comment was received and reviewed
prior to taking any final action this
matter. It stated objection and provided
other comments on the proposal. The
comment expressed concern that the
proposed expansion of the Class D
airspace area would create a burden on
the flying public. There were also
comments pertaining to the belief that
there is a lack of funding for training
flights, and other operational concerns
that would render the expansion as
proposed unnecessary.

In response to the comment received,
and taking into consideration the
concerns of the commenter, discussions
were held between the FAA and the
military to see if a modification could be
made to the proposed expansion. The
military, in a letter, explained the need
for the expansion as proposed due to
training and proficiency needs. They do
have the budget to support this, and
their simulators are not set up to
accomplish this. Except for a 1.1-mile
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increase to the existing Class D airspace
radius, the Class D airspace area would
remain unchanged.

The Rule

This amendment to 14 CFR part 71
modifies the Class D airspace area at
Grissom ARB, IN. The area will be
depicted on appropriate aeronautical
charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore this, proposed
regulation—(1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is

amended as follows:
* * * * *

Paragraph 5000 Class D airspace.

AGLIND Grissom ARB, IN [Revised]
(Lat. 40° 38’53” N., long. 86° 09'08” W.)
That airspace extending upward from the

surface to and including 3,300 feet MSL
within a 5.6-mile radius of Grissom ARB.

This Class D airspace is effective during the
specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Issued in Des Plaines, Illinois on March 11,
2005.

Nancy B. Kort,

Area Director, Central Terminal Operations.
[FR Doc. 05-6655 Filed 4—1-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2003-19237; Airspace
Docket No. 04-AGL-19]

Establishment of Class E Airspace;
Tracy, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Tracy, MN. Standard
Instrument Approach Procedures have
been developed for Tracy Municipal
Airport, Tracy, MN. Controlled airspace
extending upward from 700 feet or more
above the surface of the earth is needed
to contain aircraft executing these
approaches. This action establishes an
area of controlled airspace for Tracy
Municipal Airport.

EFFECTIVE DATE: 0901 UTGC, July 7, 2005.

FOR FURTHER INFORMATION CONTACT: J.
Mark Reeves, FAA, Terminal
Operations, Central Service Office,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7477.

SUPPLEMENTARY INFORMATION:
History

On Friday, December 10, 2004, the
FAA proposed to amend 14 CFR part 71
to establish Class E airspace at Tracy,
MN. The proposal was to establish
controlled airspace extending upward
from 700 feet or more above the surface
of the earth to contain Instrument Flight
Rules operations in controlled airspace
during portions of the terminal
operation and while transiting between
the enroute and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace

designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9M dated August 30, 2004,
and effective September 16, 2004, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

The amendment to 14 CFR part 71
establishes Class E airspace at Tracy,
MN, to accommodate aircraft executing
instrument flight procedures into and
out of Tracy Municipal Airport. The
area will be depicted on appropriate
aeronautical charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 95665, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
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effective September 16, 2004, is
amended as follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 Feet or more
above the surface of the earth.

AGL MN E5 Tracy, MN [New]

Tracy Municipal Airport, MN
(Lat. 44°14’57” N., long. 95°36726” W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Tracy Municipal Airport.

* * * * *

Issued in Des Plaines, Illinois, on March
11, 2005.

Nancy B. Kort,

Area Director, Central Terminal Operations.
[FR Doc. 05-6654 Filed 4—1-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 520, 522, and 558
New Animal Drugs; Limitations of Use

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect the
limitations to conditions of use for
products approved under 22 new
animal drug applications (NADAs) and
5 abbreviated new animal drug
applications (ANADAs). In error, a label
statement warning against the use of
these products in calves to be processed
for veal was not codified at the time
supplemental NADAs or ANADAs were
approved. FDA is also amending the
animal drug regulations to reflect the
approved preslaughter withdrawal
periods and milk withholding period in
cattle following use of penicillin G
procaine aqueous suspension. This

action is being taken to improve the
accuracy of the animal drug regulations.

DATES: This rule is effective April 4,
2005.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Punderson, Center for Veterinary
Medicine (HFV-6), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 301-827-4109, e-
mail: jpunders@cvm.fda.gov.

SUPPLEMENTARY INFORMATION: Over the
past decade, FDA’s Center for
Veterinary Medicine (CVM) asked
sponsors of certain products approved
for use in cattle to place this warning on
their labels: “A withdrawal period has
not been established for this product in
preruminating calves. Do not use in
calves to be processed for veal.” This
was done to reduce the frequency of
unsafe residues of animal drugs in veal.
While many sponsors complied and
filed applications to change their labels,
CVM did not always codify this
limitation to approved conditions of use
when the supplemental application was
approved. At this time, FDA is
amending the animal drug regulations to
reflect the limitations to conditions of
use for the following products:

Application No. 21 CFR Section Trade Name
NADA 011-060 520.1660c TERRAMYCIN Scour Tablets
NADA 012-350 558.55 AMPROVINE 25%; AMPROL 25%
NADA 012-350 520.100c CORID 1.25% Crumbles
NADA 012-965 522.2640a TYLAN Injection 50 mg; TYLAN Injection 200 mg
NADA 013-149 520.100a CORID 9.6% Solution
NADA 030-434 520.540a AZIUM Powder
NADA 030-435 520.540b AZIUM Boluses 10 mg
NADA 031-715 520.2220b ALBON; AGRIBON Boluses—2.5, -5.0, and -15.0
NADA 033-127 520.2200a PRINZONE, PYRADAN, and VETISULID Boluses
NADA 033-165 520.100b CORID 20% Soluble Powder
NADA 033-373 520.2200b PRINZONE, PYRADAN, and VETISULID Powder
NADA 033-318 522.2200 PRINZONE, PYRADAN, and VETISULID Injection
NADA 041-245 522.2220 AGRIBON Injection 40%; ALBON
NADA 065-010 522.1696b AGRICILLIN Pen Aqueous; AQUA-CILLIN; Penicillin G Co-op
NADA 065-110 522.1696b PRO-PEN G in Aqueous Suspension
NADA 065-140 520.2345d TET-SOL 10 and TET-SOL 324
NADA 065-269 520.2345d POLYOTIC Soluble Powder
NADA 065-441 520.2345d POLYOTIC Soluble Powder Concentrate
NADA 065-493 522.1696b Penicillin G Procaine Aqueous Suspension
NADA 065-496 520.2345d Tetracycline Soluble Powder
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Application No. 21 CFR Section Trade Name
NADA 093-107 520.2220b ALBON S.R.
NADA 138-955 522.2640a Tylosin Injection
NADA 141-002 520.1660c OXY 500 and 1000 Calf Boluses
ANADA 200-038 522.2220 DI-METHOX Injection 40%; Sulfadimethoxine Injection 40%
ANADA 200-049 520.2345d TETRA-BAC 324 Soluble Powder; Tetracycline Hydrochloride Soluble Powder—324.
ANADA 200-136 520.2345d Tetracycline HCL Powder; Tetracycline Hydrochloride Soluble Powder—324.
ANADA 200-177 522.2220 Sulfadimethoxine Injection 40%
ANADA 200-234 520.2345d TETRASOL Soluble Powder

Accordingly, the agency is amending
the regulations in 21 CFR 520.100a,

520.100b, 520.100c¢, 520.540a, 520.540Db,

520.1660c, 520.2200a, 520.2200b,
520.2220b, 520.2345d, 522.1696b,
522.2200, 522.2220, 522.2640a, and
558.55.

In addition, FDA has found that the
animal drug regulations do not reflect
the approved preslaughter withdrawal
period for cattle, sheep, and swine for
PRO-PEN G in Aqueous Suspension
sponsored by Phoenix Scientific, Inc.,
approved under NADA 065-110. FDA
has also found that the animal drug
regulations do not reflect the approved

milk withholding period for Penicillin G

Procaine Aqueous Suspension
sponsored by G.C. Hanford
Manufacturing Co. (NADA 065—493)

and AGRICILLIN Pen Aqueous, AQUA-

CILLIN, and Penicillin G Co-op
sponsored by Norbrook Laboratories
Ltd. (NADA 065—-010). At this time, the
regulations are being amended in 21
CFR 522.1696b to correct these errors.

This rule does not meet the definition

of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-3808.

List of Subjects

21 CFR Parts 520 and 522
Animal drugs.

21 CFR Part 558
Animal drugs, Animal feeds.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under

authority delegated to the Commissioner
of Food and Drugs and redelegated to the

Center for Veterinary Medicine, 21 CFR
parts 520, 522, and 558 are amended as
follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

§520.100a [Amended]
m 2. Section 520.100a is amended in

paragraphs (d)(2)(i)(b) and (d)(2)(ii)(b) by

adding “A withdrawal period has not
been established for this product in
preruminating calves. Do not use in
calves to be processed for veal.” at the
end of the paragraph.

§520.100b [Amended]

m 3. Section 520.100b is amended in
paragraphs (d)(1)(ii) and (d)(2)(ii) by
adding ““A withdrawal period has not
been established for this product in
preruminating calves. Do not use in
calves to be processed for veal.” at the
end of the paragraph.

§520.100c [Amended]

W 4. Section 520.100c is amended in
paragraphs (d)(1)(ii) and (d)(2)(ii) by
adding ““A withdrawal period has not
been established for this product in
preruminating calves. Do not use in
calves to be processed for veal.” at the
end of the paragraph.

§520.540a [Amended]

m 5. Section 520.540a is amended in
paragraph (c)(4) by adding “A
withdrawal period has not been
established for this product in
preruminating calves. Do not use in
calves to be processed for veal.”” at the
end of the paragraph.

§520.540b [Amended]

m 6. Section 520.540b is amended in
paragraph (a)(3)(vi) by adding “A
withdrawal period has not been
established for this product in
preruminating calves. Do not use in
calves to be processed for veal.” at the
end of the paragraph.

§520.1660c [Amended]

m 7. Section 520.1660c is amended in
paragraph (d)(3) by adding “A
withdrawal period has not been
established for this product in
preruminating calves. Do not use in
calves to be processed for veal.” at the
end of the paragraph.

§520.2200a [Amended]

m 8. Section 520.2200a is amended in
paragraph (e)(3) by adding “A
withdrawal period has not been
established for this product in
preruminating calves. Do not use in
calves to be processed for veal.” at the
end of the paragraph.

§520.2200b [Amended]

m 9. Section 520.2200b is amended in
paragraph (e)(1)(iii) by adding “A
withdrawal period has not been
established for this product in
preruminating calves. Do not use in
calves to be processed for veal.” at the
end of the paragraph.

§520.2220b [Amended]

m 10. Section 520.2220b is amended in
paragraph (d)(1)(iii) by adding “A
withdrawal period has not been
established for this product in
preruminating calves. Do not use in
calves to be processed for veal.” at the
end of the paragraph.

§520.2345d [Amended]

m 11. Section 520.2345d is amended in
paragraph (d)(1)(iii) by adding “A
withdrawal period has not been
established for this product in
preruminating calves. Do not use in
calves to be processed for veal.” at the
end of the paragraph.

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 12. The authority citation for 21 CFR
part 522 continues to read as follows:
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Authority: 21 U.S.C. 360b.

m 13. Section 522.1696b is amended by
revising paragraph (d)(2)(iii) to read as
follows:

§522.1696b Penicillin G procaine aqueous
suspension.
* * * * *

(d) * k%

(2) * % %

(iii) Limitations. Not for use in horses
intended for food. Milk that has been
taken during treatment and for 48 hours
after the last treatment must not be used
for food.

(A) For Nos. 053501 and 061623: Do
not exceed 7 days of treatment in
nonlactating dairy and beef cattle,
sheep, and swine, or 5 days in lactating
cattle. Discontinue treatment for the
following number of days before
slaughter: Nonruminating cattle
(calves)—7; all other cattle—4; sheep—
8; and swine—6.

(B) For Nos. 010515, 055529, and
059130: Treatment should not exceed 4
consecutive days. Discontinue treatment
for the following number of days before
slaughter: Cattle—10; sheep—9; and
swine—7. A withdrawal period has not
been established for this product in
preruminating calves. Do not use in
calves to be processed for veal.

§522.2200 [Amended]

W 14. Section 522.2200 is amended in
paragraph (e)(3) by adding “A
withdrawal period has not been
established for this product in
preruminating calves. Do not use in
calves to be processed for veal.” at the
end of the paragraph.

§522.2220 [Amended]

m 15. Section 522.2220 is amended in
paragraph (a)(3)(iii)(c) by adding “A
withdrawal period has not been
established for this product in
preruminating calves. Do not use in
calves to be processed for veal.” at the
end of the paragraph.

§522.2640a [Amended]

m 16. Section 522.2640a is amended in
paragraph (e)(1)(iii) by adding “A
withdrawal period has not been
established for this product in
preruminating calves. Do not use in
calves to be processed for veal.” at the
end of the paragraph.

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 17. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§558.55 [Amended]

m 18. Section 558.55 is amended in
paragraphs (d)(1)(i)(b) and (d)(1)(ii)(b) by
adding “A withdrawal period has not
been established for this product in
preruminating calves. Do not use in
calves to be processed for veal.”” at the
end of the paragraph.

Dated: March 25, 2005.
Daniel G. McChesney,

Director, Office of Surveillance and
Compliance, Center for Veterinary Medicine.

[FR Doc. 05-6518 Filed 4—1-05; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308
[Docket No. DEA-262F]

Schedules of Controlled Substances:
Placement of Zopiclone Into Schedule
v

AGENCY: Drug Enforcement
Administration, Department of Justice.

ACTION: Final rule.

SUMMARY: With the issuance of this final
rule, the Deputy Administrator of the
Drug Enforcement Administration
(DEA) places the substance, zopiclone,
including its salts, isomers and salts of
isomers into Schedule IV of the
Controlled Substances Act (CSA). As a
result of this rule, the regulatory
controls and criminal sanctions of
Schedule IV will be applicable to the
manufacture, distribution, dispensing,
importation and exportation of
zopiclone and products containing
zopiclone.

DATES: Effective Date: April 4, 2005.

FOR FURTHER INFORMATION CONTACT:
Christine Sannerud, Ph.D., Chief, Drug
and Chemical Evaluation Section, Drug
Enforcement Administration,
Washington, DC 20537, (202) 307-7183.

SUPPLEMENTARY INFORMATION: ZOpiClOl’le
is a central nervous system depressant
drug. On December 15, 2004, the Food
and Drug Administration (FDA)
approved (S)-zopiclone (or eszopiclone),
the active (S) isomer of zopiclone, for
marketing under the trade name Lunesta
TM. Eszopiclone will be marketed as a
prescription drug product for the
treatment of insomnia.

On January 18, 2005, the Acting
Assistant Secretary for Health,
Department of Health and Human
Services (DHHS), sent the Deputy
Administrator of DEA a letter
recommending that zopiclone and its

isomers be placed into Schedule IV of
the CSA (21 U.S.C. 801 et seq.).
Enclosed with the January 18, 2005,
letter was a document prepared by the
FDA entitled, “Basis for the
Recommendation for Control of
Zopiclone and its Optical Isomers in
Schedule IV of the Controlled
Substances Act (CSA).” The document
contained a review of the factors which
the CSA requires the Secretary to
consider (21 U.S.C. 811(b)).

The correspondence from the Acting
Assistant Secretary for Health to DEA
dated January 18, 2005, confirmed that
FDA approved the New Drug
Application (NDA) for eszopiclone and
issued an approval letter to the NDA
sponsor on December 15, 2004. After a
review of the available data, including
the DHHS recommendation, the Deputy
Administrator of the DEA, in a February
14, 2005, Federal Register notice of
proposed rulemaking (70 FR 7449),
proposed placement of zopiclone into
Schedule IV of the CSA. The proposed
rule provided an opportunity for all
interested persons to submit their
comments, objections, or requests for
hearing to be received by the DEA on or
before March 16, 2005.

Comments Received

DEA received one comment in
response to this notice of proposed
rulemaking. The commenter stated that
the current federal regulations
governing the process of drug control
and approval are excessive and are
interfering with the practice of
medicine.

DEA disagrees. The Controlled
Substances Act contains specific
mandates pertaining to the scheduling
of controlled substances. DEA has
followed all of those mandates regarding
the scheduling of zopiclone, including
receiving from the Secretary of DHHS a
scientific and medical evaluation, and
recommendation, regarding control (21
U.S.C. 811(b)); considering the factors
enumerated in 21 U.S.C. 811(c);
determining, based on the above,
appropriate scheduling for zopiclone
(21 U.S.C. 812(b)); and conducting a
formal rulemaking to schedule
zopiclone (21 U.S.C. 811(a)). In no way
does this scheduling action interfere
with the practice of medicine.

Scheduling of Zopiclone

Relying on the scientific and medical
evaluation and the recommendation of
the Acting Assistant Secretary for
Health, received in accordance with
section 201(b) of the Act (21 U.S.C.
811(b)), and the independent review of
the available data by DEA, and after a
review of the comments received in
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response to the Notice of Proposed
Rulemaking, the Deputy Administrator
of DEA, pursuant to sections 201(a) and
201(b) of the Act (21 U.S.C. 811(a) and
811(b)), finds that:

(1) Zopiclone has a low potential for
abuse relative to the drugs or other
substances in Schedule III;

(2) Zopiclone has a currently accepted
medical use in treatment in the United
States; and

(3) Abuse of zopiclone may lead to
limited physical dependence or
psychological dependence relative to
the drugs or other substances in
Schedule III. (21 U.S.C. 812(b)(4)).

Based on these findings, the Deputy
Administrator of DEA concludes that
zopiclone, including its salts, isomers,
and salts of isomers, warrants control in
Schedule IV of the CSA.

In order to make zopiclone
pharmaceutical products available for
medical use as soon as possible, the
Schedule IV controls of zopiclone will
be effective April 4, 2005. In the event
that the regulations impose special
hardships on the registrants, the DEA
will entertain any justified request for
an extension of time to comply with the
Schedule IV regulations regarding
zopiclone. The applicable regulations
are as follows:

Registration. Any person who
manufactures, distributes, dispenses,
imports, exports, engages in research or
conducts instructional activities with
zopiclone, or who desires to
manufacture, distribute, dispense,
import, export, engage in instructional
activities or conduct research with
zopiclone, must be registered to conduct
such activities in accordance with part
1301 of Title 21 of the Code of Federal
Regulations. Any person who is
currently engaged in any of the above
activities and is not registered with DEA
must submit an application for
registration on or before April 4, 2005,
and may continue their activities until
DEA has approved or denied that
application.

Security. Zopiclone is subject to
Schedule III-V security requirements
and must be manufactured, distributed
and stored in accordance with
§§1301.71, 1301.72(b), (c), and (d),
1301.73, 1301.74, 1301.75(b) and (c),
1301.76, and 1301.77 of Title 21 of the
Code of Federal Regulations after April
4, 2005.

Labeling and Packaging. All labels
and labeling for commercial containers
of zopiclone shall comply with
requirements of §§1302.03—1302.07 of
Title 21 of the Code of Federal
Regulations.

Inventory. Every registrant required to
keep records and who possesses any

quantity of zopiclone must keep an
inventory of all stocks of zopiclone on
hand pursuant to §§ 1304.03, 1304.04
and 1304.11 of Title 21 of the Code of
Federal Regulations after April 4, 2005.
Every registrant who desires registration
in Schedule IV for zopiclone is required
to conduct an inventory of all stocks of
the substance on hand at the time of
registration.

Records. All registrants must keep
records pursuant to §§ 1304.03, 1304.04,
1304.21, 1304.22, and 1304.23 of Title
21 of the Code of Federal Regulations
after April 4, 2005.

Prescriptions. All prescriptions for
zopiclone or prescriptions for products
containing zopiclone are to be issued
pursuant to 21 CFR 1306.03-1306.06
and 1306.21-1306.27. All prescriptions
for zopiclone or products containing
zopiclone issued after April 4, 2005, if
authorized for refilling, shall, as of that
date, be limited to five refills and shall
not be refilled after October 3, 2005.

Importation and Exportation. All
importation and exportation of
zopiclone must be in compliance with
part 1312 of Title 21 of the Code of
Federal Regulations after April 4, 2005.

Criminal Liability. Any activity with
zopiclone not authorized by, or in
violation of, the Controlled Substances
Act or the Controlled Substances Import
and Export Act shall be unlawful on or
after April 4, 2005.

Regulatory Certifications
Administrative Procedure Act

The Administrative Procedure Act
permits an agency to make a rule
effective upon the date of publication
where the agency finds good cause
exists and publishes its findings with
the rule (5 U.S.C. 553(d)(3)). As noted
previously, on December 15, 2004, the
Food and Drug Administration (FDA)
approved (S)-zopiclone (or eszopiclone),
the active (S) isomer of zopiclone, for
marketing under the trade name
Lunesta™. Further, on January 18,
2005, the Acting Assistant Secretary for
Health, Department of Health and
Human Services, sent the Deputy
Administrator of DEA a letter
recommending that zopiclone and its
isomers be placed into Schedule IV of
the Controlled Substances Act. Since
this is a new drug not previously
available in the United States, in order
to prevent harm to the public health and
safety by delaying the availability of this
new drug, the Drug Enforcement
Administration finds good cause exists
to make this Final Rule effective
immediately upon publication.

Executive Order 12866

In accordance with the provisions of
the CSA (21 U.S.C. 811(a)), this action
is a formal rulemaking “on the record
after opportunity for a hearing.” Such
proceedings are conducted pursuant to
the provisions of 5 U.S.C. 556 and 557
and, as such, are exempt from review by
the Office of Management and Budget
pursuant to Executive Order 12866,
section 3(d)(1).

Regulatory Flexibility Act

The Deputy Administrator, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this final rule and by
approving it certifies that it will not
have a significant economic impact on
a substantial number of small entities.
Eszopiclone products will be
prescription drugs used for the
treatment of insomnia. Handlers of
eszopiclone also handle other controlled
substances used to treat insomnia which
are already subject to the regulatory
requirements of the CSA.

Eszopiclone is a new drug in the
United States; recent approval of the
product and its labeling by the FDA will
allow it to be marketed once it is placed
into Schedule IV of the CSA. This final
rule will allow these entities to have
access to a new pharmaceutical product.

Executive Order 12988

This regulation meets the applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988 Civil
Justice Reform.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of state law; nor
does it impose enforcement
responsibilities on any state; nor does it
diminish the power of any state to
enforce its own laws. Accordingly, this
rulemaking does not have federalism
implications warranting the application
of Executive Order 13132.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $115,000,000 or more
in any one year, and will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under provisions of
the Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
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Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices: or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign
based companies in domestic and
export markets.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Narcotics, Prescription drugs.

m Under the authority vested in the
Attorney General by section 201(a) of the
CSA (21 U.S.C. 811(a)), and delegated to
the Administrator of DEA by Department
of Justice regulations (28 CFR 0.100), and
redelegated to the Deputy Administrator
pursuant to 28 CFR 0.104, the Deputy
Administrator hereby amends 21 CFR
part 1308 as follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES
[AMENDED]

m 1. The authority citation for 21 CFR
part 1308 continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b)
unless otherwise noted.

m 2. Section 1308.14 is amended by
adding a new paragraph (c)(51) to read as
follows:

§1308.14 Schedule IV.

* * * * *
(C) * *x %
(51) Zopiclone—2784
* * * * *

Dated: March 30, 2005.
Michele M. Leonhart,
Deputy Administrator.
[FR Doc. 05-6703 Filed 3-31-05; 12:24 pm]
BILLING CODE 4410-09-P

DEPARTMENT OF STATE

AGENCY FOR INTERNATIONAL
DEVELOPMENT

22 CFR Part 10

[Public Notice 5036]

RIN 1400-AC09

Removal of Regulations on Employee
Responsibilities and Conduct

AGENCY: State Department and United
States Agency for International
Development.

ACTION: Direct final rule.

SUMMARY: The Department of State and
the United States Agency for
International Development (USAID) are
removing regulations on employee
responsibilities and conduct (22 CFR
part 10). Most of these regulations have
been superseded or otherwise made
unnecessary by Office of Government
Ethics or Office of Personnel
Management regulations of executive
branch-wide applicability. Certain
sections of the regulations are based on
Foreign Service Act provisions that have
been repealed. Some provisions have
continuing application and are
published, as modified, in the Foreign
Affairs Manual and other provisions
simply reference other statutory or
regulatory provisions. The Department
of State and USAID are using direct
final rulemaking for this action because
it is expected that there will be no
significant adverse comment on the
rule.

DATES: This direct final rule is effective
on June 3, 2005, without further notice,
unless the Department of State and
USAID receive adverse comment by
May 4, 2005. If adverse comment is
received, then the Department of State
and USAID will publish a timely
withdrawal of the direct final rule in the
Federal Register.

ADDRESSES: You may submit comments,
identified by any of the following
methods:

o E-mail: eirinbergjl@state.gov. You
must include the RIN in the subject line
of your message.

e Mail (paper, disk, or CD-ROM
submissions): Julia L. Eirinberg,
Attorney-Adviser, Department of State,
Office of the Assistant Legal Adviser for
Employment Law, 2201 C Street NW,
Suite 5425, Washington, DC 20520.

e Fax: 202-647-6794.

Persons with access to the internet
may also view this notice and provide
comments by going to the
regulations.gov Web site at: http://
www.regulations.gov/index.cfm.

FOR FURTHER INFORMATION CONTACT: Julia
L. Eirinberg, Attorney-Adviser,
Department of State, Office of the
Assistant Legal Adviser for Employment
Law, 2201 C Street NW., Suite 5425,
Washington DC 20520; e-mail address:
eirinbergjl@state.gov.

SUPPLEMENTARY INFORMATION: The
Department of State and USAID are
removing part 10, “Employee
Responsibilities and Conduct,” from 22
CFR as a result of developments in the
executive branch ethics program and in
other areas of law that have occurred
since the promulgation of part 10 on
May 2, 1978. While the regulations in 22

CFR part 10 also applied to the
International Communication Agency
(ICA), that agency no longer exists and
its functions have been assumed by the
Department of State.

Pursuant to the Ethics in Government
Act of 1978 (5 U.S.C. App.), as
amended, the U.S. Office of Government
Ethics (OGE) now provides overall
direction and leadership in relation to
the executive branch ethics program. In
1989, E.O. 12674 (as modified by E.O.
12731) directed OGE to establish “‘a
single, comprehensive, and clear set of
executive-branch standards of conduct”
and “‘a system of nonpublic
(confidential) financial disclosure.” On
August 7, 1992, OGE published the
Standards of Ethical Conduct for
Employees of the Executive Branch
(Standards), now codified at 5 CFR part
2635. On April 7, 1992, OGE modified
its existing financial disclosure
regulation, at 5 CFR part 2634, to
incorporate a revised system of
confidential financial disclosure
reporting.

Part 10 of 22 CFR was published in
1978 largely on the basis of a model
standards of conduct regulation at old 5
CFR part 735 that had been promulgated
by the Office of Personnel Management
(OPM) pursuant to Executive Order
11222. The new OGE Standards became
effective February 3, 1993. The
Standards superseded individual
executive agency conduct provisions—
like those in 22 CFR part 10—that had
been issued on the basis of the model
OPM regulation, and superseded much
of the model regulation itself. (As
discussed below in relation to section
10.735-205 of part 10, certain agency
conduct provisions were
“grandfathered” or preserved for a few
years after the February 3, 1993,
effective date.) Provisions in the OGE
regulation at 5 CFR part 2634
concerning the revised system of
confidential financial disclosure became
effective on October 5, 1992, and
superseded those portions of individual
executive agency regulations pertaining
to confidential reporting that had been
issued on the basis of the model OPM
regulation. Taken together and as
discussed more fully below, 5 CFR part
2635 and 5 CFR part 2634 superseded
subpart C, subpart D, and much of
subparts A and B of part 10. As also
discussed below, the remaining sections
of subparts A and B have been
superseded or supplanted by other OGE
regulations, are obsolete, or are
unnecessary.

In subpart A of part 10, the statement
of purpose in section 10.735-101 has
been superseded by corollary sections in
5 CFR part 2635 and 5 CFR part 2634
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and by language in section 101 of E.O.
12674 emphasizing the importance of
ethical conduct. The definitions in
section 10.735-102 have been
superseded by definitions in the OGE
regulations or are relevant only in
relation to restrictions in volume 3 of
the Foreign Affairs Manual and will, in
any event, be rendered unnecessary
when the rest of part 10 is removed from
the CFR. Section 10.735-104 states that
part 10 applies to all employees on
detail to the Department. This section
was important when each agency had its
own conduct regulation, but is no longer
necessary to the extent that the same
basic standards, financial disclosure
requirements, and conflict of interest
statutes (and implementing regulations)
now apply to all executive branch
employees. Section 10.735-105 states
that a violation of part 10 may be cause
for appropriate disciplinary action. This
section has been superseded by
provisions in the Standards and the
financial disclosure regulation, at
sections 2635.106 and 2634.701, and by
provisions in volume 3 of the Foreign
Affairs Manual.

Section 10.735-103 of subpart A
requires that the Secretary of State and
Administrator of USAID each designate
a “Counselor” to provide advice on
employee conduct and to coordinate
counseling services provided by
designated “Deputy Counselors.” This
section has been supplanted by
procedural and staffing changes made
by the Department and USAID
consistent with the OGE regulation at 5
CFR part 2638. Part 2638 requires the
Secretary and Administrator to each
name a ‘“‘Designated Agency Ethics
Official” (DAEO) who, assisted by one
or more ‘“‘Deputy Ethics Officials”” and
other staff, is responsible for counseling
and training and for other aspects of the
ethics programs at the respective
agencies.

In subpart B of part 10, section
10.735-201 sets forth general principles
of conduct from Executive Order 11222.
Executive Order 11222 was revoked in
1989 by Executive Order 12674. Similar
principles now appear in Executive
Order 12674 and are restated in the
Standards, at section 2635.101. Section
10.735-201 also highlights provisions in
part 10 having some application to a
U.S. citizen employee’s family. The
highlighted provisions have been
superseded by the Standards, are now
implemented in 22 CFR part 3 (in
relation to gifts from foreign
governments), or are published, as
modified, in volume 3 of the Foreign
Affairs Manual (in relation to employees
and family members abroad). The
application of provisions to family

members accompanying employees
overseas is treated specifically in the
Foreign Affairs Manual because of
privileges and immunities attributed to
family members by virtue of the official
status of employees under international
law. In addition, certain provisions in
the Standards may affect an employee
by virtue of the actions or interests of a
family member. See, e.g., 5 CFR
2635.203 (providing that an employee
accepts a gift indirectly if it is given
with the employee’s knowledge and
acquiescence to his or her parent,
sibling, spouse, child, or dependent
relative because of that person’s
relationship to the employee).

The first paragraphs of section
10.735-202 of part 10 prohibit an
employee from accepting gifts from
outside sources in certain
circumstances, e.g., from persons doing
or seeking to do business with his or her
agency, but provide for several
exceptions. These provisions were
superseded by subpart B of the
Standards. In addition, section 10.735—
202 prohibits an employee from giving
a gift to an official superior and from
accepting a gift from an employee
receiving less pay. These prohibitions
derive from 5 U.S.C. 7351 and are now
implemented in subpart C of the
Standards.

In addition, section 10.735-202
affirms that an employee may accept
travel and subsistence expenses in
connection with permissible outside
activities notwithstanding the gifts
prohibitions in part 10, but prohibits
“excessive”” benefits. The acceptance of
gifts, compensation, or travel expenses
in connection with outside activities is
now addressed in the Standards, in
subparts B and H. See also 5 CFR
2636.303 (defining “outside earned
income” in relation to the outside
compensation restrictions imposed on
certain high-level ‘“noncareer”
employees by section 102 of E.O. 12674
and by title V of 5 U.S.C. App., as
implemented by OGE in section
2635.804 of the Standards and in 5 CFR
part 2636). Section 10.735-202 also
cites a 1967 Comptroller General
opinion, Decision B-128527. The
appropriations law principles addressed
in this decision are addressed in
numerous subsequent legal opinions
and are reflected in volume 2 of the
Foreign Affairs Manual and in other
regulations.

Section 10.735-203 of part 10 briefly
summarizes the Foreign Gifts and
Decorations Act, at 5 U.S.C. 7342, and
references the Department’s
implementing regulation at 22 CFR part
3. The Foreign Gifts and Decorations
Act is summarized in the OGE

Standards, e.g., in section 2635.204.
Other laws and regulations of
significance to the ethics program are
similarly summarized or referenced in
subparts A through H of the Standards.
Separately, subpart I of the Standards
lists these significant laws and
regulations (including 5 U.S.C. 7342), as
well as other laws that establish
standards to which an employee’s
conduct must conform. The subpart I
compilation has replaced the listing in
section 10.735-216 of part 10. (Even to
the extent that a summary or reference
in part 10 is not included in the
Standards or some other regulation
relating to the ethics program, the
Department has determined that a
summary or reference does not warrant
further publication in part 10 absent
some additional justification.)

Section 10.735-204 of part 10
prohibits an employee from engaging in
an outside activity that conflicts with
the employee’s official duties and
summarizes the Emoluments Clause of
the U.S. Constitution and a conflict of
interest statute, 18 U.S.C. 209,
pertaining to the acceptance of
compensation for services to the
Government. These provisions have
been superseded by the general
provisions in subpart H of the Standards
pertaining to conflicting outside
activities, including the brief summaries
in subpart H of the Emoluments Clause
and various conflict of interest statutes.

Section 10.735-204 specifically
addresses teaching, speaking, and
writing pursued as an outside activity.
It restricts the use of Government
information in connection with the
preparation of a person for an
examination of the Civil Service
Commission (now OPM) or Board of
Examiners for the Foreign Service,
prohibits certain Presidential appointees
from accepting compensation for
teaching, speaking, or writing about
certain subject matter, and alerts
employees to the existence of clearance
procedures. The compensation
restriction has been superseded by
section 2635.807 of the Standards. See
also section 102 of E.O. 12674 and title
V of 5 U.S.C. App. (imposing “outside
earned income” restrictions on certain
high-level “noncareer” employees, as
implemented in section 2635.804 of the
Standards and in 5 CFR part 2636). The
restriction pertaining to the use of
Government information remains in the
residual OPM regulation at 5 CFR part
735. As discussed above, the mere
reference in part 10 to the teaching,
speaking, and writing clearance
procedures, now in volume 3 of the
Foreign Affairs Manual, is unnecessary.



Federal Register/Vol.

70, No. 63/Monday, April 4, 2005/Rules and Regulations

16939

Section 10.735-204 also affirms that
an employee may serve a foreign
government or international
organization of states if serving on
behalf of the United States, and that the
section does not preclude participation
in the activities of political parties or
participation in (or awards from) private
organizations. While these affirmations
remain generally correct, other statutes
and regulations address, for example,
the detail or transfer of employees to
international organizations or to foreign
governments. See e.g., 5 U.S.C. 3343; 5
U.S.C. 3581-84; 5 CFR 352.301 et seq.;
22 U.S.C. 2387; 22 U.S.C. 2388. The
general permissibility of domestic
political activity is implicit in the
references, at section 2635.801 and
2635.902 of the Standards, to the ‘“Hatch
Act” restrictions. See also 5 CFR
2635.204 (providing that an employee
may accept certain gifts in connection
with active participation in political
management or political campaigns). It
is also apparent from subpart H of the
Standards that participation in outside
organizations is generally permissible,
subject to certain restrictions. The
acceptance of awards from private
organizations is specifically addressed
in section 2635.204 of the Standards.

Section 10.735-211 of part 10 requires
that an employee make clear that his or
her participation in a private
organization, in his or her personal
capacity, should not be construed as an
official endorsement of the
organization’s viewpoints, but provides
that an employee may make use of his
or her title for purposes of identification
when participating in certain
organizations (e.g., civic organizations)
and that an employee is generally free
to refer to his or her connection with the
agency when participating in an
employee organization. This portion of
section 10.735-211 has been superseded
by section 2635.702 of the Standards.

Section 10.735-211 specifically
addresses employee participation, in a
personal capacity, in private
organizations concerned with foreign
policy. Unless approved by specified
officials at the Department or USAID, an
employee ‘“may not serve as advisor,
officer, director, teacher, sponsor,
committee chairman, or in any other
official capacity or permit the
employee’s name to be used on a
letterhead, in a publication, in an
announcement or news story, or at a
public meeting * * *”” and “‘senior
officers” are limited to mere
membership. These limitations have
been superseded by the more general
outside activities provisions in subpart
H of the Standards and by the restriction
at 5 CFR 2635.702 pertaining to the use

of official title. Moreover, an employee’s
participation in an outside organization
must be consistent with certain conflict
of interest statutes and with the
impartiality standard as implemented in
5 CFR 2635.502.

Section 10.735-211 affirms that an
employee is free to join or not join an
employee organization, and that an
employee may participate in
professional organizations not
concerned with foreign policy subject to
limitations. While these affirmations
remain generally correct, they do not
warrant continued publication and must
be read, in any event, in the context of
restrictions in the Standards (especially
in subpart H) and certain conflict of
interest statutes or regulations.

Section 10.735-211 briefly
summarizes the ‘“Hatch Act” restrictions
and highlights several political activities
that are permissible. It also briefly
summarizes laws prohibiting disloyalty
and striking. As discussed above, the
restrictions on employee participation
in political activities are referenced in
more than one section of the Standards.
Moreover, all of these laws are listed in
subpart I of the Standards.

Section 10.735-211 also states that a
U.S. citizen employee shall not engage
in any form of political activity in any
foreign country. This prohibition, as
modified, is in volume 3 of the Foreign
Affairs Manual. Section 10.735-206 lists
several other restrictions or obligations
that apply to U.S. citizen employees
abroad, their family members, and non-
U.S. citizen employees abroad. These
restrictions and obligations derive from
provisions in the Vienna Convention on
Diplomatic Relations (23 U.S.T. 3227)
and the Convention on Consular
Relations (21 U.S.T. 77). They are
published, as modified, in volume 3 of
the Foreign Affairs Manual. This portion
of volume 3 of the Foreign Affairs
Manual also contains the substance of
the requirement in section 10.735—
215(b) requiring that an employee
abroad obey the laws of the country in
which the employee is present.

Section 10.735-205 contains a
summary of an exception to certain
conflict of interest statutes, 18 U.S.C.
203 and 205, and identifies “the head of
the employee’s division” as the
appointing official authorized by the
statutes to approve use of the exception.
The statutes themselves are summarized
in section 2635.801 (including general
references to the exceptions) and in
subpart I of the Standards. The statutes
do not require that the identity of the
appointing official be published in the
CFR or elsewhere. Moreover, it is
expected that the DAEOs and ethics
staff will counsel employees concerning

the identity of the “appointing official”
who must approve use of the exception.

Section 10-735.205 mainly concerns
18 U.S.C. 208. All executive branch
employees are prohibited by 18 U.S.C.
208 from participating in an official
capacity in particular matters in which
they, or certain persons or entities with
whom they have specified relationships,
have a financial interest. When part 10
was published in 1978, individual
agencies were authorized by 18 U.S.C.
208 to adopt agency-specific regulations
exempting financial interests from the
applicability of the statutory
prohibition. Section 10.735-205 lists the
interests deemed by the Department
under 18 U.S.C. 208(b) to be too
“remote” or “‘inconsequential” to affect
the integrity of an employee’s services
to the Government. The Ethics Reform
Act of 1989 (Public Law No. 101-194),
as amended, eliminated the authority of
individual agencies to adopt waivers
pursuant to 18 U.S.C. 208(b) and
established OGE’s authority to issue
executive branch-wide exemptions. The
initial OGE exemptions, now codified in
subpart B of 5 CFR part 2640, became
effective on August 28, 1995 and
January 17, 1997. As of January 17,
1997, all of the agency-specific
exemptions as in effect prior to
November 30, 1989—including those in
section 10.735-205 of part 10—were
superseded.

Primarily in contemplation of
conflicts arising under 18 U.S.C. 208,
section 10.735—205 prohibits an
employee from having a financial
interest that conflicts or appears to
conflict substantially with the
employee’s official duties. Section
10.735-205 also prohibits an employee
from engaging in a financial transaction
based on information obtained through
Government employment. These
provisions were superseded by sections
2635.403 and 2635.703 of the Standards.

Section 10.735-217 specifies a
procedure by which an employee may
request an advance written
determination from the Under Secretary
for Management at the Department or
from the Administrator of USAID that
the prohibitions of 18 U.S.C. 208 do not
apply. These procedures have been
supplanted by the procedures
developed by the DAEOs and ethics
staff to provide oral and written advice
concerning matter relating to any of the
Federal ethics laws and regulations,
including the issuance of individual
waivers as authorized by 18 U.S.C. 208.

Section 10.735-207 of part 10
prohibits the use of Government
property for other than officially
approved activities. This prohibition
has been superseded by section
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2635.704 of the Standards. As
contemplated by the OGE regulation,
various Foreign Affairs Manual
provisions and other Department
issuances define “authorized purposes.”
In addition, the General Services
Administration has promulgated various
regulations concerning the use of
Government property generally. Section
10.735-209 of part 10 requires an
employee to pay all just financial
obligations, especially taxes. This
section has been superseded by section
2635.809 of the Standards. Section
10.735-208 of part 10 prohibits an
employee from using nonpublic
Government information to further a
private interest (subject to an exception
concerning the preparation of persons
for certain examinations). This section
has been superseded by section
2635.703 of the Standards (and, as
discussed above, by 5 CFR 735.202
insofar as section 10.735-209 references
an exception relating to the preparation
of persons for certain examinations).

Section 10.735-210 of part 10
prohibits an employee from engaging in
any gambling activity while on
Government property or while on duty
for the Government. Section 10.735—
215(a) prohibits an employee from
engaging in conduct prejudicial to the
Government. These provisions remain
implemented in sections 735.201 and
735.203, respectively, of the OPM
regulation at 5 CFR part 735.

Section 10.735-212 of part 10
generally prohibits an employee of the
Foreign Service from wearing any
uniform except as may be authorized by
law or as a military commander may
require civilians to wear in a theatre of
military operations, but indicates that
certain attire should not be considered
a uniform for purposes of this
prohibition and refers to an
appropriations restriction applicable to
the then ICA pertaining to the purchase
of uniforms. The statute underlying the
prohibition, 22 U.S.C. 803, has been
repealed by the Foreign Service Act of
1980 and, as discussed above, the ICA
no longer exists. Moreover, members of
the Foreign Service do not wear
uniforms.

Section 10.735-213 concerns making
recommendations in an official or
personal capacity and references a
statute, 22 U.S.C. 806, that prohibited an
employee from recommending another
person for employment by the country
to which the employee is accredited or
assigned. Section 806 has been repealed,
and the limitations prescribed in section
10.735—-213 concerning
recommendations made in a personal
capacity have been superseded by those
in section 2635.702 of the Standards. To

the extent that section 2635.702 is
construed to apply to recommendations
offered in an official capacity, it
supersedes section 10.735-213 in that
regard as well. The provision in section
10.735-213 pertaining to the
recommendation of firms in connection
with USAID programs is addressed in
regulations pertaining to Government
procurement and is, therefore, no longer
necessary.

Section 10.735—-214 contains a
number of limitations on employees’
transmission of communications and
gifts. Paragraph (a) refers to limitations
on correspondence regarding the affairs
of foreign governments, which is
derived from a statutory provision
(former 22 U.S.C. 806(a)), which has
been repealed.

Paragraph (b) provides that an
employee must not act as agent for
transmitting communications from
persons or organizations in foreign
countries to the President or other
governmental officials, except that a
chief of mission may do so when he or
she determines it to be clearly in the
public interest. This provision was
derived from the restriction on
transmitting gifts, and was intended as
a practical limitation on employees
serving as a conduit for transmitting
communications from foreign persons or
organizations. While this limitation still
serves a valid purpose, it is reflected in
other authorities and does not warrant
the continued publication of 22 CFR
part 10.

Paragraph (c) provides that an
employee shall not act as agent for the
transmission of gifts from persons or
organizations in foreign countries to the
President or other officials; however,
principal officers may accept and
forward to the Office of Protocol gifts
made to the United States, or to any
political division thereof, by the
government to which they are
accredited. This is largely a restatement
of former 22 U.S.C. 804, which has been
repealed. It also was intended as a
practical limitation on employees
serving as a conduit for transmitting
gifts from foreign persons or
organizations. The rules governing
acceptance of gifts from foreign
governments or international
organizations are set out in the Foreign
Gifts and Decorations Act and 22 CFR
part 3. While the limitations on
transmission of gifts also encompasses
foreign individuals or organizations not
affiliated with a foreign government or
international organization, these
limitations, as modified, are properly
reflected in 2 FAM 344 and do not
warrant the continued publication of
this section of 22 CFR part 10.

Subpart C of part 10 concerns “special
Government employees.” As defined in
18 U.S.C. 202, a special Government
employee (SGE) is an officer or
employee who is retained, designated,
appointed, or employed by the
Government to perform temporary
duties, with or without compensation,
for not more than 130 days during any
period of 365 consecutive days. (The
full statutory definition of SGE also
encompasses employees serving in
specified Government positions without
regard to the number of days of
expected service. In addition, particular
statutes may specifically designate
individuals occupying certain positions
as SGEs.) Subpart C states generally that
an SGE is subject to the conflict of
interest statutes and to the U.S.
Constitution as it pertains to gifts from
foreign governments, referencing a
discussion of the conflict of interest
statutes in the now defunct Federal
Personnel Manual and the regulations at
22 CFR part 3 implementing the Foreign
Gifts and Decorations Act. In addition,
subpart C contains standards deriving
from E.O. 11222 that are specific to
SGEs.

The definition of “employee” in
section 2635.102 of the Standards
encompasses SGEs. Therefore, the
restrictions and obligations set forth (or
summarized) in the Standards apply
equally to SGEs and other employees
unless a particular provision specifies
(or explains) that SGEs are treated
differently or are exempted altogether.
For example, the compensation
restriction in section 2635.807 of the
Standards, relating to teaching,
speaking, and writing, applies
differently to SGEs (and, in fact, applies
still differently to SGEs serving for 60 or
fewer days). And, the summaries of 18
U.S.C. 209 in subparts B and H of the
Standards make clear that the statute
does not apply to SGEs at all.

Subpart D of part 10 concerns the
system of confidential financial
disclosure developed under authority of
Executive Order 11222. Under authority
conferred by Executive Order 12674
(and pursuant to authority in the Ethics
in Government Act of 1978, as
amended), OGE has established a
revised system of confidential
disclosure. As noted above, the revised
system, published in 5 CFR part 2634,
superseded subpart D of part 10 on
October 5, 1992. Section 10.735-411 of
subpart D concerns disqualification and
other remedies available to address
conflicts of interest. These matters are
now addressed in various sections of 5
CFR parts 2634, 2635, and 2640.
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Regulatory Findings
Administrative Procedure Act

In accordance with provisions of the
Administrative Procedure Act governing
rules promulgated by Federal agencies
that affect the public (5 U.S.C. 552), the
Department is publishing this direct
final rule and inviting public comment.

Regulatory Flexibility Act

The Department of State, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the Unfunded
Mandates Reform Act of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign
based companies in domestic and
import markets.

Executive Order 12866

The Department of State does not
consider this rule to be a “‘significant
regulatory action” under Executive
Order 12866, section 3(f), Regulatory
Planning and Review. In addition, the
Department is exempt from Executive
Order 12866 except to the extent that it
is promulgating regulations in
conjunction with a domestic agency that
are significant regulatory actions. The
Department has nevertheless reviewed
the regulation to ensure its consistency
with the regulatory philosophy and
principles set forth in that Executive
Order.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national

government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement.

Paperwork Reduction Act

This rule does not impose any new
reporting or recordkeeping requirements
subject to the Paperwork Reduction Act,
44 U.S.C. chapter 35.

List of Subjects in 22 CFR Part 10

Conlflict of interest, Government
employees.

m Accordingly, under the authority of the
Ethics in Government Act of 1978 (5
U.S.C. App.); Executive Order 12674, as
modified by Executive Order 12731; 5
CFR Part 2634 and 5 CFR Part 2635, the
Department of State and the United
States Agency for International
Development are amending 22 CFR
chapter 1 by removing part 10.

Dated: January 19, 2005.
Grant S. Green Jr.,
Under Secretary of State for Management,
Department of State.

Dated: March 11, 2005.
Steven Wisecarver,
Acting Assistant Administrator for
Management, U.S. Agency for International
Development.
[FR Doc. 05-6383 Filed 4-1-05; 8:45 am]
BILLING CODE 4710-08-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 936

[Docket No. OK-031-FOR]
Oklahoma Abandoned Mine Land
Reclamation Plan

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule; approval of
amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSM), are approving an amendment to
the Oklahoma abandoned mine land
reclamation plan (Oklahoma plan)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). Oklahoma proposed revisions to
its plan concerning project ranking and
selection procedures, the State

Reclamation Committee, and the public
participation policies. Oklahoma
intends to improve operational
efficiency.

EFFECTIVE DATE: April 4, 2005.

FOR FURTHER INFORMATION CONTACT:
Michael C. Wolfrom, Director, Tulsa
Field Office. Telephone: (918) 581—
6430. E-mail address:
mwolfrom@osmre.gov.

SUPPLEMENTARY INFORMATION:

1. Background on the Oklahoma Plan

II. Submission of the Amendment

III. OSM’s Findings

IV. Summary and Disposition of Comments
V. OSM’s Decision

VL. Procedural Determinations

I. Background on the Oklahoma Plan

The Abandoned Mine Land
Reclamation (AMLR) Program was
established by Title IV of the Act (30
U.S.C. 1201 et seq.) in response to
concerns over extensive environmental
damage caused by past coal mining
activities. The program is funded by a
reclamation fee collected on each ton of
coal that is produced. The money
collected is used to finance the
reclamation of abandoned coal mines
and for other authorized activities.
Section 405 of the Act allows States and
Indian Tribes to assume exclusive
responsibility for reclamation activity
within the State or on Indian lands if
they develop and submit to the
Secretary of the Interior for approval, a
program (often referred to as a plan) for
the reclamation of abandoned coal
mines. On the basis of these criteria, the
Secretary of the Interior approved the
Oklahoma plan on January 21, 1982.
You can find background information
on the Oklahoma plan, including the
Secretary’s findings, the disposition of
comments, and the approval of the plan
in the January 21, 1982, Federal
Register (47 FR 2989). You can find
later actions concerning the Oklahoma
plan and amendments to the plan at 30
CFR 936.25.

II. Submission of the Amendment

By letter dated November 1, 2004
(Administrative Record No. OK-994),
Oklahoma sent us a proposed
amendment to its plan under SMCRA
(30 U.S.C. 1201 et seq.). Oklahoma sent
the amendment at its own initiative.

We announced receipt of the
proposed amendment in the December
29, 2004, Federal Register (69 FR
77965). In the same document, we
opened the public comment period and
provided an opportunity for a public
hearing on the adequacy of the proposed
amendment. We did not hold a public
hearing or meeting because no one
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requested one. The public comment
period ended on January 28, 2005. We
did not receive any public comments.

During our review of the amendment,
we identified areas that could benefit
from improved clarity and
completeness. These areas concerned
the State Reclamation Committee and
the public participation policies. We
notified Oklahoma of these areas by e-
mail on January 18, 2005
(Administrative Record No. OK—994.03),
and provided the State with suggestions
for improving their clarity and
completeness.

By letter dated January 24, 2005
(Administrative Record No. OK—994.04),
Oklahoma sent us additional
explanatory information and revisions
to its plan amendment. Because the
additional information merely clarified
certain provisions of Oklahoma’s
proposed amendment, we did not
reopen the public comment period.

III. OSM’s Findings

Following are the findings we made
concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 884.14 and 884.15. We are
approving the amendment.

A. Section 884.13(c)2—Project Ranking
and Selection Procedure

1. Site Selection

Under the section titled, “Site
Selection,” Oklahoma proposed to
revise the introductory paragraph by
eliminating the four annual public
regional meetings. Oklahoma also
proposed to change where it will
annually publish a public notice as part
of the abandoned mine land (AML)
project selection process. Currently, the
notices are being published in the 16
counties with abandoned coal mine
problem regions. Oklahoma proposed to
publish the notices, which include the
address of the Oklahoma Conservation
Commission (OCC), in cities/towns
within the abandoned coal mine region
in eastern Oklahoma. These notices
retain the public’s ability to contact the
OCC if a member of the public believes
he or she has an AML site that poses a
dangerous health and/or safety problem.

The Federal regulation at 30 CFR
884.13(c)(7) requires public
participation and involvement in the
State’s reclamation program. Because
Oklahoma will continue to annually
publish public notices as part of the
AML project selection process and will
continue to allow the public the
opportunity to be involved in this
process by being able to contact the OCC
if they believe they have an AML site
that poses a dangerous health and/or

safety problem, we find that Oklahoma’s
proposed changes meet the requirement
of the above Federal regulation.
Therefore, we are approving the above
changes.

2. Table 3 Project Ranking and Selection
Procedure

a. Under the heading, “General
Public,” Oklahoma proposed to remove
the provision that allowed the general
public to attend regional meetings to
voice concerns regarding abandoned
mine land and water that pose a threat
to health and/or safety. Oklahoma is
retaining the provision that allows the
general public to send concerns in
writing to the OCC.

The Federal regulation at 30 CFR
884.13(c)(7) requires public
participation and involvement in the
State’s reclamation program. Because
Oklahoma will continue to allow the
public the opportunity to be involved in
the site selection process by being able
to contact the OCC if they believe they
have an AML site that poses a
dangerous health and/or safety problem,
we find that Oklahoma’s proposed
change meets the requirement of the
above Federal regulation. Therefore, we
are approving the above change.

b. Under the heading ““State
Reclamation Committee,” Oklahoma
proposed to make editorial changes to
one of its purposes to read as follows:

Review reclamation projects submitted by
the OCC and make suggestions concerning
these projects. After projects have been
selected for reclamation, OCC will prepare
and submit project applications to OSM.

Because these changes are editorial in
nature and do not alter the original
meaning of the previous language, we
are approving the changes.

B. Section 884.13(c)3 Coordination of
Reclamation Work Between the State,
the Soil Conservation Service [Currently
the Natural Resources Conservation
Service] and Other Reclamation
Agencies

1. State Reclamation Committee

The State Reclamation Committee is
composed of members from various
agencies and organizations. Oklahoma
proposed to revise the list of agencies
and organizations from which this
committee’s membership comes by
deleting or adding agencies and
organizations. Oklahoma originally
proposed to revise this list by removing
the following agencies or organizations
from the list: Oklahoma Association of
Conservation Districts, Oklahoma
Biological Survey, Oklahoma
Department of Agriculture’s Forestry
Division, Oklahoma Department of

Environmental Quality, Oklahoma
Geological Survey, Oklahoma Wildlife
Conservation Commission, Oklahoma
Wildlife Federation, U.S. Department of
Agriculture’s Natural Resources
Conservation Service, U.S. Department
of the Interior’s Bureau of Land
Management, and U.S. Geological
Survey. After considering the
suggestions to the amendment that we
sent to the State via e-mail on January
18, 2005 (Administrative Record No.
0K-994.03), Oklahoma decided to
retain the Oklahoma Biological Survey’s
membership on the committee. Also,
Oklahoma proposed to add the
following agency and organization to
the list: U.S. Department of the Interior’s
Fish and Wildlife Service and the
Applicable Tribal Entity.

The Federal regulation at 30 CFR
884.13(c) requires a State reclamation
plan to include a description of the
policies and procedures to be followed
by the designated agency in conducting
the reclamation program. As stated in
Oklahoma’s AML plan, the purpose of
the State Reclamation Committee is to:
(1) Review the reclamation projects
submitted by the OCC and to provide
comments concerning the projects, (2)
coordinate the reclamation activities
taking place in the State, and (3) serve
in an advisory capacity providing
informational and educational services.
With these specific purposes, the State
Reclamation Committee, as revised, is
integrated in the policies and
procedures necessary to conduct the
reclamation program and has a vital role
in implementing the policies and
procedures that are used in conducting
the State’s reclamation program.
Therefore, we find that Oklahoma’s
proposed changes meet the requirement
of the Federal regulation at 30 CFR
884.13(c), and we are approving them.

2. Purpose of the State Reclamation
Committee

a. Currently, the OCC and the Natural
Resources Conservation Service can
submit reclamation projects to the State
Reclamation Committee for review.
Oklahoma proposed to revise item
number 1 of the purpose of the State
Reclamation Committee by removing
the Natural Resources Conservation
Service as a submitter of reclamation
projects. Oklahoma also proposed to
revise item number 1 by requiring the
State Reclamation Committee to provide
comments to the OCC concerning the
reclamation projects.

The Federal regulation at 30 CFR
884.13(c)(3) requires each State
reclamation plan to include a
description of the policies and
procedures to be followed by the
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designated agency in conducting the
reclamation program, including the
coordination of reclamation work
among the State reclamation program,
the Rural Abandoned Mine Program
(RAMP) administered by the U.S.
Department of Agriculture’s Natural
Resources Conservation Service
(formerly the Soil Conservation
Service), the reclamation programs of
any Indian tribes located within the
State, and OSM’s reclamation program.

Oklahoma has set forth a description
of the policies/procedures to be
followed in conducting its reclamation
program and has decided to change a
portion of the policies/procedures by
removing the Natural Resources
Conservation Service as a submitter of
reclamation projects and by revising one
of the purposes of the State Reclamation
Committee. Because Oklahoma has
policies/procedures for conducting the
State’s reclamation program that include
coordination with the entities listed at
30 CFR 884.13(c)(3), as applicable, and
has chosen to change them as they relate
to the purpose of the State Reclamation
Committee as proposed in item number
1, we find that the State’s proposed
revisions meet the requirements of the
Federal regulation at 30 CFR
884.13(c)(3). Therefore, we are
approving the above changes.

b. Currently, item number 2 of the
purpose of the State Reclamation
Committee requires the committee to
coordinate reclamation activities taking
place in the State with RAMP activities
and the State and Federal AML
Programs to avoid duplication of effort.

Oklahoma proposed to remove the
requirement to coordinate reclamation
activities taking place in the State with
RAMP activities and the Federal AML
Program and proposed to retain the
coordination of reclamation activities
taking place in the State with the State
AML Program.

The Federal regulation at 30 CFR
884.13(c)(3) requires a description of the
policies/procedures to be followed by
the State in conducting the reclamation
program including the coordination of
reclamation work among the State
reclamation program, the RAMP
administered by the U.S. Department of
Agriculture’s Natural Resources
Conservation Service (formerly the Soil
Conservation Service), the reclamation
programs of any Indian tribes located
within the State, and OSM’s reclamation
program.

As allowed by section 401(c)(2) of
SMCRA, moneys in the Abandoned
Mine Reclamation Fund may be
transferred on an annual basis to the
Secretary of Agriculture for use under
section 406 of SMCRA titled,

“Reclamation of Rural Lands.” Section
406 of SMCRA establishes the RAMP.
Congress has not appropriated funds to
the Secretary of Agriculture for the
RAMP since 1995. Without these
appropriations, the Natural Resources
Conservation Service cannot conduct
the RAMP in Oklahoma or any other
State. Because the RAMP does not exist
in Oklahoma, the language in
Oklahoma’s AMLR program requiring
coordination of reclamation with RAMP
activities is unnecessary. Therefore, we
are approving the removal of this
language from Oklahoma’s AMLR
program. However, if Congress
appropriates funds for the RAMP and
the Natural Resources Conservation
Service conducts such a program in
Oklahoma, it will then become
necessary for Oklahoma to amend its
program to include coordination of
reclamation activities with RAMP
activities. Also, we are approving the
removal of the requirement to
coordinate with the Federal AML
Program. This requirement, found in
Section 884.13(c)(2) of the Oklahoma
plan, is a duplication of one currently
contained in “Table 3 Project Ranking
and Selection Procedure” where the
OCC prepares and submits reclamation
project applications to OSM.

C. Section 884.13(c)7 Public
Participation Policies

Oklahoma originally proposed to
revise the introductory paragraph by
deleting language stating that public
participation will be incorporated in the
project selection and the annual grant
application process and by adding
language stating that public
participation will be incorporated by
utilizing public notices in several
newspapers in the AML areas. After
considering the suggestions to the
amendment that we sent to the State via
e-mail on January 18, 2005
(Administrative Record No. OK-994.03),
Oklahoma decided to retain the
language stating that public
participation will be incorporated in the
project selection and the annual grant
application process. The revised
introductory paragraph will read as
follows:

Public participation in this program will be
encouraged throughout the period in which
the State Reclamation Plan is being
developed and/or amended. Public
participation will also be incorporated in the
project selection and the annual grant
application process by utilizing public
notices in several newspapers in the AML
areas.

Also, in paragraph (1) titled, “Public
participation in the development and/or
amendment of the State Reclamation

Plan,” the current language under this
title reads as follows:

At least 15 days before the submission of
the State Reclamation Plan to the OSM, the
Oklahoma Conservation Commission will
begin public meetings which will be
convenient in time and location to the
impacted population. Issues raised in the
public meetings will be addressed by the
OCC and documentation of any action taken
to resolve each issue will be made by the
OCC.

Oklahoma proposed to revise the first
sentence in the above language by
inserting the words, “‘or amendment to
the State Reclamation Plan,” after the
words, ‘“State Reclamation Plan.” The
revised language reads as follows:

At least 15 days before the submission of
the State Reclamation Plan or amendment to
the State Reclamation Plan to the OSM, the
Oklahoma Conservation Commission will
begin public meetings which will be
convenient in time and location to the
impacted population. Issues raised in the
public meetings will be addressed by the
OCC and documentation of any action taken
to resolve each issue will be made by the
OCC.

In paragraph (2) titled, “Public
participation in the annual grant
application process, Oklahoma
proposed to remove the current
language and replace it with the
following language:

Before the OCC submits the annual grant
application, a public notice is printed in one
of the major newspapers requesting input on
the grant application. The public notice gives
the purpose of the grant, where it can be
reviewed, where written comments may be
sent, and the comment deadline date.

Finally, Oklahoma proposed to add a
new paragraph (3) titled, “Public
participation in the project selection
and submission process.” This new
section provides the general public an
opportunity to identify AML projects for
possible reclamation and requires
publication of a public notice in the
local newspaper requesting comments
on any proposed project before the OCC
submits the project to OSM. The public
notice also requests suggestions for
other possible reclamation of surface
coal mine strip pits, underground coal
mine open shafts or mine portals, and
any other hazards associated with past
coal mining that pose a threat to the
health and safety of the general public.
The public notice provides the contact
person and address at the OCC. In
addition, public notices that seek public
input on possible hazardous AML sites
will be printed annually in the Tulsa,
Muskogee, McAlester, Claremore,
Sallisaw, Poteau, and Vinita
newspapers.
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The Federal regulation at 30 CFR
884.13(c)(7) requires each proposed
State reclamation plan to include a
description of the policies and
procedures to be followed by the
designated agency in conducting the
reclamation program including public
participation in the State reclamation
program. Because Oklahoma’s State
reclamation plan includes provisions for
public participation in the State
reclamation program, it meets the
requirement of the above Federal
regulation and we are, therefore,
approving the above revisions.

IV. Summary and Disposition of
Comments

Public Comments

We asked for public comments on the
amendment, but did not receive any.

Federal Agency Comments

On November 18, 2004, under 30 CFR
884.14(a)(2) and 884.15(a), we requested
comments on the amendment from
various Federal agencies with an actual
or potential interest in the Oklahoma
plan (Administrative Record No. OK—
994.01). No comments were received.

V. OSM'’s Decision

Based on the above findings, we
approve the amendment Oklahoma sent
us on November 1, 2004, and as revised
on January 24, 2005.

To implement this decision, we are
amending the Federal regulations at 30
CFR part 936, which codify decisions
concerning the Oklahoma plan. We find
that good cause exists under 5 U.S.C.
553(d)(3) to make this final rule
effective immediately. Section 405 of
SMCRA requires that the State’s plan
demonstrate that the State has the
capability of carrying out the provisions
of the Act and meeting its purposes.
Making this rule effective immediately
will expedite that process. SMCRA
requires consistency of State and
Federal standards.

IV. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulations.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State and Tribal
abandoned mine land reclamation plans
and plan amendments because each
program is drafted and promulgated by
a specific State or Tribe, not by OSM.
Decisions on proposed abandoned mine
land reclamation plans and plan
amendments submitted by a State or
Tribe are based solely on a
determination of whether the submittal
meets the requirements to Title IV of
SMCRA (30 U.S.C. 1231-1243) and 30
CFR part 884 of the Federal regulations.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of abandoned mine
reclamation programs. One of the
purposes of SMCRA is to “‘establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 405(d) of SMCRA
requires State abandoned mine land
reclamation programs to be in
compliance with the procedures,
guidelines, and requirements
established under SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
This determination is based on the fact
that the Oklahoma plan does not
provide for reclamation and restoration
of land and water resources adversely
affected by past coal mining on Indian
lands. Therefore, the Oklahoma plan has
no effect on Federally-recognized Indian
tribes.

Executive Order 13211—Regulations
That Significantly Affect The Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires

agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because agency decisions on proposed
State and Tribal abandoned mine land
reclamation plans and plan
amendments are categorically excluded
from compliance with the National
Environmental Policy Act (42 U.S.C.
4332) by the Manual of the Department
of the Interior (516 DM 6, appendix 8,
paragraph 8.4B(29)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
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with foreign-based enterprises. This
determination is based upon the fact
that the State submittal, which is the
subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector

is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulations did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 936
Intergovernmental relations, Surface
mining, Underground mining.
Dated: February 14, 2005.

Ervin J. Barchenger,

Acting Regional Director, Mid-Continent
Regional Coordinating Center.

PART 936—OKLAHOMA

m 1. The authority citation for part 936
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

m 2. Section 936.25 is amended in the
table by adding a new entry in
chronological order by “Date of Final
Publication” to read as follows:

§936.25 Approval of Oklahoma
abandoned mine land reclamation plan
amendments.

of $100 million or more in any given m For the reasons set out in the preamble, : * * *
year. This determination is based upon 30 CFR part 936 is amended as set forth
the fact that the State submittal, which ~ below:
Original )
amendment sub- Datgl_of final Citation/description
mission date publication
11/01/2004 ........ 4/4/05 Oklahoma Plan §§884.13(c)2—Project Ranking and Selection; (c)3—Coordination with Other Entities; and

(c)7—Public Participation.

[FR Doc. 05-6600 Filed 4-1-05; 8:45 am|
BILLING CODE 4310-05-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 950
[WY-032-FOR]

Wyoming Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: We are approving, with one
exception, a proposed amendment to
the Wyoming regulatory program (the
“Wyoming program”) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA or the Act). Wyoming
proposed to remove rules pertaining to
soft rock surface mining and to revise
and add rules about highwalls and coal
exploration. Wyoming intended to
revise or revised its program to be
consistent with the corresponding
Federal regulations, provide additional
safeguards, clarify ambiguities, and to
enhance and diversify reclamation.
DATES: Effective Date: April 4, 2005.
FOR FURTHER INFORMATION CONTACT:
James F. Fulton, Chief, Denver Field
Division, telephone: (303) 844-1400,
extension 1424; Internet address:
jfulton@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the Wyoming Program

II. Submission of the Proposed Amendment

I1I. Office of Surface Mining’s (OSM’s)
Findings

IV. Summary and Disposition of Comments

V. OSM’s Decision

VL. Procedural Determinations

I. Background on the Wyoming
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act * * * and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to this Act.”” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Wyoming
program on November 26, 1980. You
can find background information on the
Wyoming program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
in the November 26, 1980, Federal
Register (45 FR 78637). You can also
find later actions concerning Wyoming’s
program and program amendments at 30
CFR 950.10, 950.12, 950.15, 950.16, and
950.20.

II. Submission of the Proposed
Amendment

By letter dated May 21, 2004,
Wyoming sent us an amendment to its
program (Rule Package 1R,
Administrative Record number WY-37—
1) under SMCRA (30 U.S.C. 1201 et
seq.). Wyoming sent the amendment in
response to a February 21, 1990, letter
(Administrative Record number WY—
37-7) that we sent to the State under 30
CFR 732.17(c), and in response to the
required program amendments at 30
CFR 950.16(a), (w), and (11), and to
include the changes made at its own
initiative.

Changes Wyoming proposed to make
in its Coal Rules included: (1) Chapter
1, section 2(1), revising the definition of
“coal exploration;” (2) Chapter 1,
section 2(ce), removing the definition of
“soft rock surface mining;” (3) Chapter
4, section 2(b)(iv)(A), adding provisions
for small depressions; (4) Chapter 4,
section 2(b)(ix), (ix)(A), (B), and (C),
removing soft rock surface mining
provisions for backfilling and grading;
(5) Chapter 4, section 2(b)(ix)(D),
retaining and revising a soft rock mining
provision for highwall retention; (6)
Chapter 10, sections 1 and 1(b)(iii),
revising requirements for coal
exploration of 250 tons or less; (7)
Chapter 10, sections 2(b), (b)(i), (ii), (iii),
(iv), (v), (vi), (vii), (viii), (ix), (x), (xi),
and (xii), adding and revising
application requirements for coal
exploration of more than 250 tons or in
areas designated unsuitable for mining;
(8) Chapter 10, section 3(b), revising
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provisions of application approval for
exploration of more than 250 tons or in
areas designated unsuitable for mining;
(9) Chapter 10, section 4(e), revising
performance standards for protecting
certain critical, crucial and important
habitats during exploration; and (10)
Chapter 10, sections 8, 8(a), (b), (b)),
(i1), (i))(A), (i)(B), (i1)(C), (iii), and (iv),
adding rules pertaining to commercial
use and sale of coal extracted during
exploration.

We announced receipt of the
proposed amendment in the August 17,
2004, Federal Register (69 FR 51026). In
the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the amendment’s adequacy
(Administrative Record number WY—
37-10). We did not hold a public
hearing or meeting because nobody
requested either one. The public
comment period ended on September
15, 2004. We received comments from
two Federal agencies.

During our review of the amendment,
we identified concerns about
Wyoming’s proposed highwall retention
rule at Chapter 4, section 2(b)(ix)(D). We
notified the State of our concerns by
letter dated August 11, 2004
(Administrative Record Number WY—
37-11).

Wyoming responded in a letter dated
August 30, 2004, by sending us a Coal
Rule Package 1-T (Administrative
Record Number WY—-37-12). In that
package, Wyoming proposed additional
revisions to the highwall retention rule
at Chapter 4, section 2(b)(ix)(D). It also
noted, however, that the proposed
change to the highwall retention rule
included in Coal Rule Package 1-T must
be reviewed further in the State’s
internal rulemaking process, which it
expected to take several months. In light
of Wyoming’s ongoing rulemaking, we
will defer making a final decision on
Chapter 4, section 2(b)(ix) until that
process is completed and we know the
final wording of that proposed rule.

III. OSM’s Findings

Following are our findings concerning
the amendment under SMCRA and the
Federal regulations at 30 CFR 732.15
and 732.17. We are approving the
amendment, with one exception as
noted above and discussed below.

A. Minor Revisions to Wyoming’s Rules

Wyoming proposed minor
recodification changes to the following
previously-approved rules as shown:

Chapter 10, sections 2(b)(iii), (iv), (v),
(vii), (vi), and (viii), application
requirements for exploration of more
than 250 tons or in an area designated

unsuitable for mining, recodified as
2(b)(vi), (vii), (viii), (x), (xi), and (xii),
respectively (Federal counterparts at 30
CFR 772(b)(6), (7), (8), (8)(1), (8)(ii),
(8)(iii), (9), (11), (12), and (13),
respectively).

Because these changes are minor, we
find that they will not make Wyoming’s
rules less effective than the
corresponding Federal regulations and
can be approved.

B. Revisions to Wyoming’s Rules That
Have the Same Meaning as the
Corresponding Provisions of the Federal
Regulations

Wyoming proposed revisions to the
following rules containing language that
is the same as or similar to the
corresponding sections of the Federal
regulations. In some cases, the State also
proposed to recodify the revised rules as
shown below:

1. Chapter 1, section 2(l), revising the
definition of “coal exploration” (30 CFR
701.5);

2. Chapter 4, section 2(b)(iv)(A),
adding a new provision for the use of
small depressions in reclamation (30
CFR 816.102(h));

3. Chapter 10, sections 1 and 1(b)(iii),
revising general requirements for coal
exploration of 250 tons or less (30 CFR
772.11, 11(b), and 11(b)(3));

4. Chapter 10, sections 2(b), (b)(i), (ii),
and (iii), (b)(iv), and (b)(v), revising and
adding general requirements for coal
exploration of more than 250 tons or in
an area designated as unsuitable for
mining, including recodification (30
CFR 772.12(b), (b)(1), (2), (3), (4) and
(5));

5. Chapter 10, section 2(b)(ix),
description of measures to be used so
exploration of more than 250 tons or in
areas designated unsuitable for mining
complies with exploration performance
standards at Chapter 10, section 4,
including recodification (30 CFR
772.12(b)(10));

6. Chapter 10, section 3(b), provision
for administrative and judicial review
for anyone adversely affected by
decisions on coal exploration
applications (30 CFR 772.12(e)(2);
required amendment at 30 CFR
950.16(a));

7. Chapter 10, section 8, adding a new
heading for the section addressing
commercial use or sale of coal extracted
under a coal exploration license (30 CFR
772.14);

8. Chapter 10, section 8(b), adding a
new provision for written approval to
not require a mining permit for coal
exploration where sale or commercial
use of extracted coal is for coal testing
purposes only, with an added
requirement for an application to

demonstrate the need for coal testing
and the purpose for coal extraction
during exploration (30 CFR 772.14(b));

9. Chapter 10, section 8(b)(i), adding
a new requirement for the testing firm
name and coal testing locations for coal
extracted during exploration (30 CFR
772.14(b)(1));

10. Chapter 10, section 8(b)(ii), adding
a new requirement for a statement from
the end user or agent or broker if coal
extracted during exploration is sold or
commercially used, with a requirement
for the statement to include other
information described in following
subsections (30 CFR 772.14(b)(2));

11. Chapter 10, section 8(b)(ii)(A),
adding a new requirement for the
statement to include the reason for the
test, including why the coal is so
different from the user’s coal as to
require testing (30 CFR 772.14(b)(2)(1));

12. Chapter 10, section 8(b)(ii)(B),
adding a new requirement for the
statement to show the amount of coal
needed for testing and why a lesser
amount is insufficient (30 CFR
772.14(b)(2)(ii));

13. Chapter 10, section 8(b)(ii)(C),
adding a new requirement for a
description of the test to be conducted
(30 CFR 772.14(b)(2)(iii));

14. Chapter 10, section 8(b)(iii),
adding a new requirement for evidence
of sufficient coal reserves to show that
coal to be removed during exploration is
not the total reserve but a sample (30
CFR 772.14(b)(3)); and

15. Chapter 10, section 8(b)(iv),
adding a new requirement for an
explanation as to why other means of
exploration are not adequate to
determine coal quality and/or mining
feasibility (30 CFR 772.14(b)(4).

Because these proposed rules contain
language that is the same as or similar
to the corresponding Federal
regulations, we find that they are no less
effective than the corresponding Federal
regulations and can be approved.

C. Revisions to Wyoming’s Rules That
Are Not the Same as the Corresponding
Provisions of the Federal Regulations

1. Information Required in Applications
for Exploration About Historic or
Archeological Resources

Wyoming proposed to add a sentence
to the end of recodified section 2(b)(vii)
in Chapter 10 of its Coal Rules
describing requirements for applications
for coal exploration involving more than
250 tons or in areas designated
unsuitable for mining. Wyoming’s
proposed change responds to the
amendment required at 30 CFR
950.16(w). The new sentence would
expand exploration application
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requirements to “* * * include any
other information which the
Administrator may require regarding
known or possible historic or
archeological resources.” With the
exception of the word “possible,”
Wyoming’s proposed change is
substantively identical to the
counterpart Federal regulation at 30
CFR 772.12(b)(8)(iv), which requires a
description of “[alny other information
which the regulatory authority may
require regarding known or unknown
historic or archeological resources’
(emphasis added for comparison).
Wyoming did not explain its use of the
word “possible” in contrast to the term
“unknown” used in the Federal
regulation.

Neither Black’s Law Dictionary nor
the regulations at 36 CFR part 800 et
seq. define the adjectives “possible” or
“unknown.” Webster’s Ninth New
Collegiate Dictionary defines the
adjective “unknown’’ as—

[n]ot known or not well-known; also:
having an unknown value.

On the other hand, Webster’s defines
the adjective “possible” as—

1 a: being within the limits of ability,
capacity, or realization b: being what may be
done or may occur according to nature,
custom, or manners 2 a : being something
that may or may not occur b : being
something that may or may not be true or
actual 3 : having an indicated potential.

In its explanation of synonyms for
“possible,” Webster’s adds that—

POSSIBLE implies that a thing may
certainly exist or occur given the proper
conditions * * *.

In the preamble to the final rule
Federal Register publishing the
regulations at 30 CFR 772.12 (52 FR
4244; February 10, 1987) we said
“[s]everal commenters stated that they
do not believe that OSMRE has any
authority to require information on
unknown archeological sites.” In
response, we acknowledged that
“[s]ection 772.12(b) does not require
submission of information on unknown
archeological sites.” We continued by
saying—

[r]lather, OSMRE is making explicit that the
regulatory authority has the discretion to
require such information, should the
regulatory authority need the information to
make informed decisions in the public
interest concerning important historic
properties that may be disturbed by coal
exploration activities. The basis for such
authority is the same as for requiring
information on historic resources in the
permitting process, discussed in the
preceding portion of this preamble (Id., at
4256).

In the preamble’s discussion of our
authority to require information on
historic and archeological resources in
the permitting process, as referenced in
the quotation above, we said—

[c]lonsideration of the effects of surface coal
mining operations extends both to know(n]
[sic] resources and to situations where a well
reasoned conclusion has been reached that
there may be resources which are likely to be
impacted, as well as to properties listed on,
and those eligible for listing on, the National
Register of Historic Properties.

The foregoing explanation reveals
consistency between use of the terms
“unknown’’ and “possible” in the
Federal regulation and proposed State
rule, respectively. The preamble’s
explanation of the Federal regulation
characterizes ‘“unknown” resources as
“‘situations where a well reasoned
conclusion has been reached that there
may be resources which are likely to be
impacted * * *.” Wyoming’s use of the
term “possible” is not inconsistent with
the Federal regulation’s corresponding
use of the term “unknown” in view of
Webster’s definition of “possible” as
“being what may be done or may occur
according to nature, custom, or
manners” and its explanation that
“possible” “* * * jmplies a thing may
certainly exist or occur given the proper
conditions.”

As we explained in the 1987 final rule
(Id.) , the Federal regulation does not
require operators to submit information
about “unknown” resources but gives
regulatory authorities the discretion to
require such information if they need it.
In effect, Wyoming’s proposed rule
gives it the authority to require
additional information about historic
and archeological resources if needed
and the discretion to require it for
known resources and ‘““possible” others
that might exist but are not definitely
known to exist. As such, we find the
State’s proposed rule at Chapter 10,
recodified section 2(b)(vii) is not
inconsistent with, and is no less
effective than, the counterpart Federal
regulation and can be approved. We also
are removing the required amendment
at 30 CFR 950.16(w).

2. Restrictions on Disturbing Certain
Critical, Crucial, and Important Habitats
During Exploration

Wyoming’s proposed rule at Chapter
10, section 4(e) of its coal rules would
prohibit disturbing critical habitat for
listed threatened and endangered
species during exploration. It also
would prohibit disturbing crucial or
important wildlife habitat during
exploration without written evidence of
consultation with the Wyoming Game
and Fish Department, including any

resulting recommendations. The
counterpart Federal regulation at 30
CFR 815.15(a) prohibits disturbing
unique or unusually high value habitats
for fish, wildlife, and other related
environmental values and critical
habitats for threatened and endangered
species during exploration. The State
rule pertains to listed threatened and
endangered species; the counterpart
Federal regulation refers only to
threatened and endangered species.

Wyoming defines the terms ‘““crucial
habitat” and “important habitat” in its
rules. We approved Wyoming’s
definitions of those two terms in the
August 6, 1996, Federal Register for
amendment WY—-022-FOR (61 FR
40735). In that approval, we noted that
Wyoming’s definition of “important
habitat” coincides with “habitats of
unusually high value for fish [and]
wildlife”” as described further in 30 CFR
780.16(a)(2)(ii) (Id., at 40737). It also is
consistent with the wording of the
counterpart Federal regulation at 30
CFR 815.15(a) for the rule being revised
at section 4(e) of Chapter 10 of the
State’s rules. In the 1996 approval (Id.),
we found Wyoming'’s definitions of
“important habitat” and “crucial
habitat” were not inconsistent with the
surface mining permit application
regulations at 30 CFR 780.16(a) and (b)
and the performance standards at
816.97(f). There are no counterpart
provisions in the Federal regulations for
the term ‘““crucial habitat.”

In the same August 6, 1996, Federal
Register (Id.), we required Wyoming to
revise section 4(e) of Chapter 10. The
required amendment is found at 30 CFR
950.16(11). As proposed then in
amendment WY—-022-FOR, section 4(e)
would have allowed coal exploration
operations to disturb important habitat
after consultation with the Wyoming
Game and Fish Department while
prohibiting disturbance to critical and
crucial habitat. Because “important
habitat” in Wyoming’s rules is
analogous to “habitats of unique or
unusually high value for fish [and]
wildlife”” as used in the Federal
regulations and because the Federal
regulations prohibit disturbance of
unusually high value habitats, we found
Wyoming’s proposed rule was less
effective than the counterpart Federal
regulation because it allowed coal
exploration to disturb important habitat
based on consultation with the
Wyoming Game and Fish Department.

In a letter dated April 8, 1997
(Administrative Record number WY—
37-13), Wyoming noted its ongoing
efforts to reword section 4(e) of Chapter
10 to comply with the required
amendment. The State asked us for
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guidance and flexibility in interpreting
the prohibition on disturbance required
at 30 CFR 815.15(a). We responded to
Wyoming’s request for guidance in a
letter dated September 7, 2000
(Administrative Record number WY—
37-14) after discussing the issue with
the State on a number of occasions. In
that letter, we acknowledged the Federal
regulation’s prohibition of exploration
disturbance on habitats of unique or
unusually high value for fish, wildlife,
and related environmental values, and
by analogy, on important habitats in
Wyoming. However, we suggested the
following alternative:

For coal exploration on “important
habitat”” or “crucial habitat” the State may
wish to consider a proposed amendment that
requires the same consultation process with
State and Federal agencies responsible for
fish and wildlife as those required by
permanent regulatory program surface coal
mining activities and reclamation plans (30
CFR 780.16, 816.97 and the State
counterparts). We would consider this
alternative to be consistent with and no less
effective in meeting the intent of SMCRA.

As proposed, Wyoming’s exploration
performance standard at section 4(e) of
Chapter 10 responds to the required
amendment as follows:

Critical habitats of listed threatened or
endangered species identified pursuant to the
Endangered Species Act of 1973 (16 U.S.C.
1531 et seq.) shall not be disturbed during
coal exploration. Crucial or important habitat
for wildlife shall not be disturbed during coal
exploration unless written evidence of
consultation with the Wyoming Game and
Fish Department and any resulting
recommendations are submitted to the
Administrator as part of either a coal
exploration license or notice of intent to
explore application.

Wyoming explained in its amendment
how its proposed rule addresses the
approval criterion we established in the
September 7, 2000, letter. The State
explained that—

* * * agis currently required prior to
approving any coal permit, the Wyoming
Game and Fish Department reviews the
permit application and their
recommendations for minimizing the impacts
to wildlife and their habitats are considered
and integrated into the Mine and
Reclamation Plan of that permit. A similar
process would be necessary as part of any
[Land Quality Division] approval of a Notice
of Intent to Explore or a Coal Exploration
License. Therefore, this proposed rule
amendment is maintaining the current
requirement that important habitat can only
be disturbed after consultation with the
Wyoming Game and Fish Department, but is
extending this flexibility to crucial habitats
which had previously been off limits to coal
exploration.

We reviewed Wyoming’s surface coal
mining provisions for consultation on

fish and wildlife issues in context of the
criterion established in our September
7, 2000, letter. The State’s approved
counterparts to the Federal regulations
for permit application requirements and
consultation at 30 CFR 780.16(a) and
(a)(1) are found at Chapter 2, sections
2(a)(vi)(C)(I), (G), (G)(T), (I1), and (III).
Its approved counterparts to the Federal
regulations for permit application
requirements at 30 CFR 780.16(a)(2)(i)
and (ii) and 780.16(b) are found at
Chapter 2, sections 2(b)(vi), (vi)(B) and
(vi)(C). Chapter 4, section 2(r) of
Wyoming’s rules includes the State’s
previously-approved counterparts to the
Federal performance standards for
surface coal mining at 30 CFR 816.97(a)
and (b).

Chapter 10 of Wyoming’s exploration
rules includes requirements pertaining
to endangered and threatened species as
well. Section 2(b)(v) of Wyoming’s coal
exploration rules is the State’s
previously-approved counterpart to the
Federal regulation at 30 CFR
772.12(b)(9). The State’s rule requires
applications for exploration of more
than 250 tons or in areas designated as
unsuitable to include a description of
any endangered or threatened species
listed under the Endangered Species Act
that are in the proposed exploration
area. Further, section 2(b)(vi) requires a
map showing the areas of land to be
disturbed by proposed exploration and
reclamation, including the location of
critical habitats of any endangered or
threatened species listed pursuant to the
Endangered Species Act. Its Federal
counterpart is found at 30 CFR
772.12(b)(12).

Proposed section 4(e) does not repeat
the various fish and wildlife
consultation provisions that appear
throughout the State’s regulations for
surface coal mining. However, it
requires written evidence of
consultation with the Wyoming
Department of Game and Fish and the
results of that consultation to be
submitted to the State as a prerequisite
to disturbing important or crucial
habitat during coal exploration.
Wyoming’s explanation for proposed
section 4(e) said it would require a
process similar to that for mine permit
applications. Such a process would
require the Game and Fish Department’s
review of applications for exploration
that would disturb important or crucial
habitat, consider its recommendations
for minimizing impacts to wildlife and
their habitats, and integrate its
recommendations into any approval of a
Notice of Intent to Explore or a Coal
Exploration License. Those procedures
are not explicit in Wyoming’s proposed
wording of section 4(e). We interpret

proposed section 4(e) as requiring
persons who explore for coal in crucial
and important habitats to submit to the
Land Quality Division the
recommendations that resulted from
their consultation with the Wyoming
Department of Game and Fish and to
fully comply with those
recommendations. We interpret and
therefore accept Wyoming’s explanation
as a commitment to providing the
described level of protection for
important and crucial habitat during
exploration, and will verify its
implementation during our oversight of
the State’s regulatory program.

Though proposed section 4(e) also
does not explicitly require consultation
with the U.S. Department of the Interior,
Fish and Wildlife Service (U.S. Fish and
Wildlife Service or the Service), it
prohibits disturbing critical habitat for
listed threatened and endangered
species. Moreover, section 2(b)(v) of the
State’s exploration rules requires a
description of any listed endangered or
threatened species in the proposed
exploration area, and section 2(b)(vi)
requires a map showing areas to be
disturbed by exploration and
reclamation, including the location of
critical habitats of any listed endangered
or threatened species. We recognized in
our August 6, 1996, approval of
amendment WY—-022-FOR (Id., at
40741) that the Service is responsible
for listing, recovery, administration, and
prohibitions associated with threatened
and endangered species designated
under the Endangered Species Act. As
such, the Service is the primary
repository of information compiled for
threatened and endangered species and
their critical habitats under the
Endangered Species Act. Our
experience shows that the Service either
disseminates such information directly
to State regulatory authorities upon
request or indirectly through States’
wildlife / fish and game agencies. We
interpret the proposed wording of
Wyoming’s section 4(e), as well as
sections 2(b)(v) and (b)(vi) of its Chapter
10 exploration rules, to imply direct or
indirect consultation with the Service as
a result of requiring information
pertaining to listed threatened and
endangered species and critical habitats.

Wyoming applied proposed section
4(e)’s prohibition of disturbance to
critical habitats to such habitats of
threatened and endangered species
listed under the Endangered Species
Act. The State explained in its
amendment that it added the word
“listed” to the rule “* * * in order to
add specificity and to be consistent with
the language in the rest of the chapter
* * * The distinction is that such a
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prohibition would not apply to species
that are proposed for listing but are not
yet listed. As Wyoming noted, proposed
section 4(e) is consistent with the
previously-approved wording of
sections 2(b)(v) and 2(b)(vi) of Chapter
10, described above, which pertain to
threatened and endangered species and
critical habitats, respectively, listed
under the Endangered Species Act.
Section 4(a)(1) of the Endangered
Species Act (16 U.S.C. 1531 et seq.)
requires the Secretary of the Interior to
determine if species within his or her
program responsibilities are threatened
or endangered based on certain factors,
and section 4(c) requires the publication
of a list of such species. Also, section
4(a)(3) of the Endangered Species Act
requires the Secretary to designate
critical habitat of species concurrently
when determining the same species to
be threatened or endangered. The
Endangered Species Act’s requirement
to designate critical habitats applies
only to those species determined to be
threatened and endangered (i.e., listed
species), not to species only proposed
for listing. Wyoming’s qualification of
its proposed rule’s prohibition on
disturbing critical habitats of listed
threatened and endangered species is
not inconsistent with that limitation of
the Endangered Species Act. The State’s
proposed addition of the “listed”
qualifier also is not inconsistent with
the counterpart Federal regulation at 30
CFR 815.15(a), which similarly
prohibits exploration operations from
disturbing critical habitats of threatened
or endangered species “identified
pursuant to the Endangered Species Act

Based on the foregoing discussions,
we find Wyoming’s proposed Chapter
10, section 4(e) to be in accordance with
SMCRA and consistent with the Federal
regulations. We also find it satisfies the
required amendment at 30 CFR
950.16(11). Accordingly, we approve
proposed section 4(e) and remove the
required amendment.

3. Requirement To Obtain a Permit To
Conduct Surface Coal Mining
Operations If Coal Extracted During
Exploration Will Be Commercially Used
or Sold

Our 30 CFR part 732 (Part 732) letter
dated September 21, 1990, notified
Wyoming of the need to change its rules
in response to changes in the Federal
regulations for coal exploration. Item F—
4 of that letter addressed 30 CFR
772.14(a). We said —

[t]his Federal rule has been expanded to
apply to both commercial use and sale of
coal. Thus, except as provided under 30 CFR
772.14(b) and 700.11(a)(5), any person who

intends to commercially use or sell coal
extracted under an exploration permit must
first obtain a surface coal mining and
reclamation operations permit. Since
Wyoming’s rules restrict commercial sale but
not commercial use, the program will need
to be revised to include commercial use
restrictions no less effective than those of the
Federal rule.

Wyoming proposes a number of
changes in response to our letter. First,
it proposes to revise its definition of
““coal exploration” at Chapter 1, section
2(1) of its rules by removing the sentence
that reads ““[i]f this activity results in the
extraction of coal, the coal shall not be
offered for commercial sale (except for
test burns) * * *.” That change makes
Wyoming’s proposed definition
substantively identical to the Federal
definition at 30 CFR 701.5, and is
included in our finding at Part III.B of
this final rule.

The State also proposes to add new
rules at section 8 of Chapter 10 for coal
exploration. Proposed section 8(a)
would require any person who intends
to commercially use or sell coal
extracted during coal exploration
operations under an exploration license
to first obtain a permit to conduct
surface coal mining operations, except
as provided under proposed section
(8)(b). Wyoming’s proposed rule
contains the required restrictions on
commercial use and sale of coal as
described in our Part 732 letter and
contained in the Federal regulation.
Referenced, proposed section 8(b)
provides that, with the Administrator’s
prior written permission, no permit to
mine is required for the sale or
commercial use of coal extracted during
exploration if such sale or use is for coal
testing purposes only. It also describes
the application that must be filed with,
and approved by, the Administrator as
a basis for waiving the permit
requirement. Referenced, proposed
section 8(b) is Wyoming’s counterpart to
30 CFR 772.14(b) and is substantively
identical to that Federal regulation. We
included it in our finding at Part ITI.B of
this final rule.

As proposed, section 8(a) is similar to
counterpart 30 CFR 772.14(a) with one
significant difference. The Wyoming
rule provides one exception to the
requirement to obtain a mine permit if
coal extracted during exploration is to
be commercially used or sold; the
Federal regulation provides two
exceptions. The exception provided in
Wyoming’s rules is referenced section
8(b), described above, and is the same
as the first exception provided by the
Federal regulation at referenced 30 CFR
772.14(b). The second exception
provided by the Federal regulation is

referenced 30 CFR 700.11(a)(5), which
has no counterpart in Wyoming’s
proposed rule. Under that regulation,
Chapter VII of Title 30 does not apply
to exploration on lands subject to the
requirements of 43 CFR parts 3480—
3487. Those referenced regulations
govern operations for the exploration,
development, and production of Federal
coal under Federal coal leases, licenses,
and permits. As authorized by 43 CFR
3480.0-6(b), the U.S. Department of the
Interior, Bureau of Land Management
(BLM) issues exploration licenses for
unleased Federal coal and supervises
exploration operations for Federal coal.

Wyoming noted in its amendment
that it is required by State statute to
oversee coal exploration on all lands
within Wyoming regardless of the
ownership of the coal. The State
referred to three sections of the
Wyoming Environmental Quality Act to
support its position that its rule must
apply to all lands within the State’s
borders. Section 35—-11—404(a) addresses
closure of all drill holes “on all lands
within the State of Wyoming * * *.”
Section 35—11-404(j) requires notice to
be filed with the Administrator before
drilling “on lands within the state of
Wyoming * * *.” Third, section 35-11—
414(a) requires anyone who wants to
“engage in mineral exploration * * *”
to apply to the Administrator for a
special license.

We find Wyoming’s proposed section
8(a) of Chapter 10 to be no less effective
than counterpart 30 CFR 772.14(a) based
on restricting the commercial sale and
use of coal extracted during exploration
as required by item F—4 in the
September 21, 1990, Part 732 letter, and
can be approved. We also recognize that
proposed section 8(a) reflects
Wyoming’s assertion of jurisdiction over
all coal exploration on lands within the
State’s borders. Including exploration
for Federal coal within the scope of
Wyoming’s proposed rule does not
make it less effective than the Federal
regulations because the State’s rule
applies as needed to exploration for
non-Federal coal and the commercial
use and sale of that coal. Though we
recognize Wyoming asserts jurisdiction
over all exploration within the State, we
make no determination on that point
and expect Wyoming and persons
seeking permits to explore for Federal
coal to abide by the regulations at 43
CFR part 3480 et seq.
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D. Revisions to Wyoming’s Rules With
No Corresponding Federal Regulations

1. Definition of ““Soft Rock Surface
Mining”

Wyoming explained that the
definition of “soft rock surface mining”
was to have been deleted from its coal
rules when the State separated its coal
and noncoal rules in 1994. That is a
reference to OSM’s approval of
amendment WY-016-FOR in the March
30, 1994, Federal Register (59 FR
14750). The State noted that, though the
definition of “soft rock surface mining”
includes coal mining, it “* * * should
not have been incorporated into the
Coal-Only set of rules * * *.” Wyoming
added that, “* * * because the Coal
rules pertain only to coal mining, there
is no reason to maintain a definition
that also lists other minerals.”

In the March 30, 1994, Federal
Register approving amendment WY—
016-FOR, (id.), OSM recognized that
Wyoming submitted that amendment
“* * * ag part of a State effort to
eliminate the confusion that was
inherent in regulatory rules that applied
to two separate and distinct programs,
i.e. the regulation of coal and noncoal
mining operations.” OSM further noted
that “[t]he proposed reorganized rule
package is intended to facilitate a better
understanding of and increased
compliance with Wyoming’s statutes
and rules, and with SMCRA.”

Wyoming’s removal of the definition
at Chapter 1, section 2(ce) further
clarifies that its coal rules pertain only
to coal mining. We find the proposed
change does not make the State’s coal
rules less effective than the Federal
regulations and, therefore, we can
approve it.

2. Backfilling and Grading Requirements
for Soft Rock Surface Mining, Including
Highwall Retention

Wyoming explained that it proposed
to remove sections 2(b)(ix), 2(b)(ix)(A),
(B), (C), and (D) from Chapter 4 of its
coal rules because section 2(b)(ix) was
inadvertently “* * * carried over when
the coal and noncoal rules were divided
into separate rules.” The State added
that, “[w]hen the rules were separated
in 1994, the rules pertaining to soft rock
mining should not have been
incorporated into the Coal-Only set of
rules.” Amendment WY-016-FOR,
which we approved in the March 30,
1994, Federal Register (59 FR 14750),
separated most of the State’s coal and
noncoal regulations by removing most
“soft rock surface mining” provisions
from the State’s coal rules. The rules
cited above survived that separation,
and Wyoming now proposes to correct

that oversight by removing them in
amendment WY-032-FOR. Also, the
State explained that the “* * *
language [of section 2(b)(ix)(A)] was
redundant to other sections of the Coal
rules.”

In a letter dated December 20, 1993
(Administrative Record number WY—
20-26), responding to our concerns for
amendment WY—-016-FOR, the State
agreed to delete section 2(b)(ix) of
Chapter 4 to remove language pertaining
to “bluffs,” which we considered a form
of retained highwalls. Because section
2(b)(ix) is only the heading “Soft rock
surface mining,” Wyoming’s reference
to it can be interpreted to include
subsections A, B, C, and D as well,
though subsection D specifically
addresses highwall retention, not bluffs.
We referred to Wyoming’s removal of
section 2(b)(ix) in our approval of
amendment WY-016-FOR when its
subsections included provisions for
bluff retention as a form of highwall
retention that we never approved (Id., at
14751).

Sections 2(b)(ix), 2(b)(ix)(A), (B), and
(C) included backfilling and grading
performance standards for “‘soft rock
surface mining” operations that do, or
do not, plan to leave permanent
impoundments and for those that wish
to construct terraces or benches. Similar
provisions appear in Wyoming'’s rules at
Chapter 8, sections 4(a)(v), (vi), and (vii)
for special bituminous surface coal
mines and in the permit application
requirements at Chapter 2, sections
2(b)3)(D)(IV) and 2(b)(iv)(B). There are
no direct counterpart provisions in the
Federal regulations though 30 CFR
816.102 includes similar provisions
concerning general backfilling and
grading and 30 CFR 816.49(10)
addresses underwater highwalls in
permanent impoundments. Removal of
these provisions, given Wyoming’s
assertion that they only pertain to
noncoal mining, does not make the
State’s rules less effective than the
Federal regulations. Accordingly, we
can approve Wyoming’s removal of
sections 2(b)(ix), 2(b)(ix)(A), 2(b)(ix)(B),
and 2(b)(ix)(C) from Chapter 4 of its coal
rules.

Though Wyoming noted that its
highwall retention rule at Chapter 4,
section 2(b)(ix)(D) is among those
pertaining to “‘soft rock surface mining”
that should be removed to complete its
separation of coal and noncoal rules,
instead it proposed to partly delete that
rule and partly revise it. Wyoming
explained that it wants to “* * * make
a clear statement that [it] supports the
retention of highwalls to enhance and
diversify reclamation as allowed by the

current coal program.” The rule
currently reads—

[hlighwall retention may be considered on
a case-by-case basis for enhanced wildlife
habitat. The Wyoming Game and Fish
Department shall be consulted by the
applicant for need and design of the land
form. Any approval under this paragraph
shall be based on a demonstration of safety,
stability, environmental protection, and
equal or better land use considerations.

Wyoming’s proposed rule would
read—

[hlighwall retention may be considered on
a case-by-case basis to enhance wildlife
habitat as replacement for natural features
that were eliminated by mining.

In the amendment’s statement of
reasons, Wyoming recognized the
differences between its proposed rule,
the Federal regulations, and the
highwall retention provision we
approved as part of the New Mexico
regulatory program. It also said a future
State rule amendment package would
address those differences.

Section 515(b)(3) of SMCRA and 30
CFR 816.102(a)(2) require highwalls to
be eliminated to achieve approximate
original contour (AOC), with an
exception for previously mined areas.
As Wyoming noted in its amendment,
however, we previously approved a
highwall retention provision in New
Mexico’s rules (45 FR 86458; December
31, 1980). The approved New Mexico
provision is an alternative approach to
restoring mined land to its approximate
original contour, in contrast to a
provision that would allow a variance
from AOC. It also imposes specific
criteria for retained highwalls. Those
criteria address: The static safety factor;
overall highwall safety; backfilling to
cover coal seams; allowable length of
retained highwalls; the need to replace
pre-existing cliff-type habitat and
contouring the ends of highwalls; and a
requirement for State approval to retain
highwalls. By requiring an operator to
demonstrate that retained highwalls will
meet all six criteria of New Mexico’s
rule, thereby showing they closely
resemble premining features, we
concluded that—

[sluch retention in these instances actually
reflects the intent of “approximate original
contour” since these features were part of the
natural pre-mined landscape. In all other
cases, the highwall must be eliminated
according to 30 CFR 816.102 (id., at 86464).

Based on the criteria New Mexico
imposed for retained highwalls, as
conditioned in the approval, we found
the State’s “* * * alternative to be in
accordance with the provisions of
SMCRA and consistent with the
regulations in 30 CFR Chapter VII.”
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In our disapproval of the rule
Wyoming proposed in 1988 to allow
highwall retention by recreating
“bluffs” (54 FR 52958; December 26,
1989), we asserted that—

[w]here the two requirements [achieving
AOC and eliminating highwalls] are in
conflict, i.e., where the premining
topography includes sheer cliffs or bluffs, as
is common in New Mexico’s San Juan Basin,
the Secretary previously determined that
highwalls could be retained only to the
extent that they closely resemble premining
features in both form and function * * *
(Finding 4(b), 45 FR 86464, December 31,
1980).

Our review of Wyoming’s proposed
section 2(b)(ix)(D) finds that it is not
specific enough with respect to the
criteria retained highwalls must meet as
an alternative approach to achieving
AOC. As proposed, the rule would
provide for highwall retention on a case-
by-case basis to enhance wildlife habitat
as replacement for natural features that
were eliminated by mining. In
comparison with the New Mexico
provision that Wyoming refers to in its
amendment, the proposed rule
addresses one criterion for allowing
highwall retention: Retained highwalls
would replace pre-existing natural
features. However, the proposed rule
does not address other criteria that
would require retained highwalls to
closely resemble premining features in
form and function.

To approve Wyoming’s proposed
alternative approach to achieving AOC
by retaining highwalls, we must find
that the proposed rule is in accordance
with the provisions of SMCRA and
consistent with the requirements of the
Federal regulations at Chapter VII of the
Title 30 regulations, as required by the
reference at 30 CFR 732.17(h)(10) to
732.15. As defined at 30 CFR 730.5,
“consistent with” and “in accordance
with” mean, respectively:

(a) With regard to [SMCRA], the State laws
and regulations are no less stringent than,
meet the minimum requirements of and
include all applicable provisions of
[SMCRA].

(b) With regard to the Secretary’s
regulations, the State laws and regulations
are no less effective than the Secretary’s
regulations in meeting the requirements of
[SMCRA].

Absent more specific criteria for
retained highwalls to meet, Wyoming’s
proposed rule does not impose
requirements similar to those of 30 CFR
816.102 for ensuring the safety and
effectiveness of reclamation in
achieving AOC. As such, it is not in
accordance with the requirements of
SMCRA and is not consistent with the
Federal regulations.

In a letter dated August 11, 2004, we
notified Wyoming of our concern with
the proposed highwall retention rule at
section 2(b)(ix)(D) of Chapter 4
(Administrative Record number WY-
37-11). As noted above, Wyoming’s
amendment recognized the differences
between the proposed rule, the Federal
regulations, and New Mexico’s
approved highwall retention regulation.
It also said the State would submit
another amendment to continue
addressing those differences. Given
those statements, we said in our August
11, 2004, letter that we were uncertain
how to proceed with the amended
highwall retention rule and are unlikely
to approve it as proposed. We suggested
that Wyoming provide a letter with
specific rule language that would
further explain how the State will
further consider highwall retention,
including provisions similar to those we
approved for New Mexico. We added
that we could defer a decision on the
proposed highwall retention rule in
amendment WY-032-FOR instead of
disapproving it if the letter described
Wyoming’s future rulemaking and a
timetable for submitting another
amendment.

Wyoming responded to our August
22, 2004, letter, by submitting Coal Rule
Package 1-T, dated August 30, 2004
(Administrative Record number WY—
37-12). That submittal patterns
additional proposed changes after
provisions we approved as part of the
New Mexico and Utah regulatory
programs. However, the transmittal
letter says several months might pass
before the State’s internal rulemaking
can proceed to the next step, “* * *
which is to require a hearing before the
Environmental Quality Council (EQC)

* * *” on changes proposed in Coal
Rule Package 1(T). Because the EQC has
yet to make the final determination of
how Wyoming’s rule will be worded, at
this time we cannot consider the State’s
August 30, 2004, submittal to be the
final version of the proposed revision to
the highwall retention rule. We
therefore defer making a decision on
proposed Chapter 4, section 2(b)(ix)(D)
until the State completes its internal
rulemaking.

IV. Summary and Disposition of
Comments

A. Public Comments

We asked for public comments on the
amendment (Administrative Record
number WY-37-10), but did not receive
any.

B. Federal Agency Comments

Under 30 CFR 732.17(h)(11)() and
section 503(b) of SMCRA, we requested
comments on the amendment from
various Federal agencies with an actual
or potential interest in the Wyoming
program (Administrative Record
number WY-37-06).

1. U.S. Department of Labor, Mine
Safety and Health Administration
Comments

The U.S. Department of Labor, Mine
Safety and Health Administration
(MSHA), responded to our request for
comments in a letter dated July 15, 2004
(Administrative Record number WY—
37—09). MSHA stated that it did not find
anything in the proposed amendment
that would conflict with its regulations
or policies.

2. U.S. Department of the Interior, Fish
and Wildlife Service Comments

We also received comments from the
U.S. Fish and Wildlife Service (Service)
in a letter dated July 15, 2004
(Administrative Record number WY—
37-08). The Service found the proposed
changes “increased clarity of some
sections of the program direction.”

The Service also expressed concern
that the proposed amendment might
lead to increased use of undesirable
grading and contouring of disturbed
areas and a decreased use of highwall
retention around permanent ponds.
More specifically, the Service
commented that—

* * * jtis unclear why soft rock surface
mining; terraces or benches; sloping, grading
or contouring or proposed pit areas for
permanent water impoundments; and
highwall retention are being dropped from
the program direction.

The Service’s comment refers to
Wyoming’s proposed removal of the
rules at Chapter 4, section 2(b)(ix),
(ix)(A), (B), (G), and (D). Regarding the
proposed removal of section 2(b)(ix)(A)
and (B), the Service commented that
eliminating those provisions—

[wl]ill lead to an increase in the use of
terraces and benches to recontour disturbed
areas. The Service strongly recommends, to
the greatest extent possible, that all mining
reclamation reestablish areas to the original
contour.

As we explained in our finding at Part
II1.D.2 of this final rule, Wyoming
explained that it proposed to remove
sections 2(b)(ix), 2(b)(ix)(A), (B), (C),
and (D) from Chapter 4 of its coal rules
because those rules were inadvertently
“carried over when the coal and
noncoal rules were divided into
separate rules * * *.”” We previously
approved Wyoming’s separation of most
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of its coal and noncoal rules on March
30, 1994, in amendment WY-016—-FOR
(59 FR 14750). The rules cited in the
Service’s comment survived that
separation, and Wyoming now proposes
to remove them in amendment WY—
032-FOR. Wyoming also explained that
the provisions of section 2(b)(ix)(A)
were repeated elsewhere in the coal
rules and asserted that 2(b)(ix), (ix)(A),
(B), (C), and (D) do not belong in its
coal-only rules.

In our approval of amendment WY—
016-FOR, we recognized the State’s
effort to eliminate the confusion
inherent to rules that applied to two
separate and distinct programs (coal and
noncoal mining). We further noted that
separating the coal and noncoal rules is
“* * * intended to facilitate a better
understanding of and increased
compliance with Wyoming’s statutes
and rules, and with SMCRA.”

We also believe the Service’s
comment misinterprets section
2(b)(ix)(B). This rule allows use of
terraces or benches “* * * only when it
can be shown to the Administrator’s
satisfaction that other methods of
contouring will not provide the required
result * * *” (emphasis added). As
written, it provides a limited exception
to the requirement to backfill and grade
to approximate original contour (‘“‘the
required result”’). By removing this rule,
Wyoming will reduce those
circumstances under which terraces and
benches can be used in final
reclamation.

Similar reasoning applies to the
Service’s comment concerning section
2(b)(ix)(C). General performance
standards for sloping, grading, and
contouring to blend in with the
topography (i.e., AOC) and to control
erosion similar to those imposed by this
rule appear in other sections of Chapter
4 of Wyoming’s coal rules. The
remaining part of the rule provides for
certain circumstances in which partial
pitwalls may be left intact above water
along the shoreline of permanent
impoundments. This provision actually
conflicts with the Federal regulation at
30 CFR 816.49(10). That regulation
requires the vertical portion of any
remaining highwall “* * * to be
located far enough below the low-water
line along the full extent of the highwall
to provide adequate safety and access
for the proposed water users * * *” at
temporary and permanent
impoundments. By removing section
2(b)(ix)(C), Wyoming will reduce the
circumstances under which highwalls
may be left intact where they were not
part of the premining landscape and
also eliminate a conflict with Federal
provisions for reclaiming to AOC.

Conversely, the Service expressed
concern in another comment that
Wyoming’s proposed removal of section
2(b)(ix)(D) would lead to a decrease in
highwall retention around permanent
ponds. It stated that retained highwalls
are “* * * highly beneficial to wildlife,
especially raptors, by providing nesting
structure.” Wyoming explained that it
proposes to remove section 2(b)(ix)(D)
along with other rules that pertain to
“soft rock surface mining” in an effort
to separate its coal rules from its
noncoal rules. Further, while we agree
in principle with the Service about
highwalls’ potential benefit, we cannot
waive the requirement of SMCRA and
the Federal regulations to reclaim mined
lands to AOC on that basis. We are
unlikely to approve the proposed
revision as written because it provides
an exemption from reclaiming mined
lands to AOC that is not in accordance
with section 515(b)(3) of SMCRA and
consistent with 30 CFR 816.102(a)(1)
and (2). The only exceptions to the AOC
requirement are cases involving steep
slopes or previously mined areas, and
Wyoming’s proposed rule does not fit
either situation.

On the other hand, Wyoming is
considering further revisions to
proposed section 2(b)(ix)(D) in an effort
to develop an alternative approach to
achieving AOC that would allow
highwall retention in certain cases. As
we discussed in our finding at Part
III.D.2 of this final rule, the State
submitted Coal Rule Package 1-T in
response to our August 11, 2004,
concern letter. That package proposed to
further revise section 2(b)(ix)(D) to
include provisions similar to those we
approved as part of the New Mexico and
Utah regulatory programs for retaining
highwalls where similar features existed
in the pre-mine landscape and where
the retained highwalls were very similar
to the pre-existing features in form and
function. We recognize Wyoming’s
review process is ongoing for this
proposed rule and defer our decision on
it until we know the final form it will
take.

The Service also expressed concern
that Wyoming’s proposed change to
section 4(e) of Chapter 10 would lessen
protection of crucial wildlife habitats
during coal exploration. It added that
the State should also promote the
protection of “other important habitats”
during coal exploration. The proposed
rule would prohibit disturbing crucial
and important habitat during coal
exploration “* * * unless written
evidence of consultation with the
Wyoming Game and Fish Department
and any resulting recommendations are
submitted to the Administrator as part

of either a coal exploration license or
notice of intent to explore application.”
In part II1.C.2 of this final rule, we
described an alternative we suggested
Wyoming consider in response to the
State’s request for guidance and
flexibility in interpreting the prohibition
on disturbance required at 30 CFR
815.15(a). Specifically, we suggested
that Wyoming consider requiring the
same consultation process with State
and Federal agencies for coal
exploration on important or crucial
habitat that it requires of surface coal
mining activities and reclamation plans.
We agreed that we would consider such
an alternative to be consistent with and
no less effective in meeting the intent of
SMCRA. Our finding at Part III.C.2 of
this final rule describes how we
interpret Wyoming’s proposed rule and
additional explanation as a commitment
to providing the same level of protection
for important or crucial habitat during
exploration as its rules require for
surface coal mining and reclamation
operations. As we stated in our finding,
we will verify Wyoming’s consultation
during our oversight of its regulatory
program.

3. Environmental Protection Agency
(EPA) Concurrence and Comments

Under 30 CFR 732.17(h)(11)(i) and
(ii), we are required to get concurrence
from EPA for those provisions of the
program amendment that relate to air or
water quality standards issued under
the authority of the Clean Water Act (33
U.S.C. 1251 et seq.) or the Clean Air Act
(42 U.S.C. 7401 et seq.).

None of the revisions that Wyoming
proposed to make in this amendment
pertains to air or water quality
standards. Therefore, we did not ask
EPA to concur on the amendment.
Nevertheless, under 30 CFR
732.17(h)(11)(i), we requested EPA’s
comments on the amendment in a letter
dated May 27, 2004 (Administrative
Record number WY-37-05). EPA did
not respond to our request.

C. State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Under 30 CFR 732.17(h)(4), we are
required to request comments from the
SHPO and ACHP on amendments that
may have an effect on historic
properties. In a letter dated May 27,
2004, we requested comments from the
SHPO and ACHP on Wyoming’s
amendment (Administrative Record
numbers WY-37-03 and WY-37-04,
respectively), but neither responded to
our request.



Federal Register/Vol.

70, No. 63/Monday, April 4, 2005/Rules and Regulations

16953

V. OSM'’s Decision

Based on the above findings, we
approve Wyoming’s May 21, 2004,
amendment with one exception as noted
below.

We defer making a decision on
proposed section 2(b)(ix)(D), highwall
retention, as discussed in finding
number I11.D.2.

We approve, as discussed in: finding
III.A, Chapter 10, sections 2(b)(vi), (vii),
(x), and (xi), application requirements
for exploration of more than 250 tons or
in an area designated unsuitable for
mining; finding III.B., Chapter 1, section
2(1), revising the definition of “coal
exploration;” Chapter 4, section
2(b)(iv)(A), using small depressions;
Chapter 10, sections 1 and 1(b)(iii),
general requirements for coal
exploration of 250 tons or less,
including recodification; Chapter 10,
sections 2(b), (b)), (ii), and (iii), (b)(iv),
(vi), and (v), general requirements for
coal exploration of more than 250 tons
or in an area designated as unsuitable
for mining, including recodification;
Chapter 10, section 2(b)(ix), measures
used so exploration of more than 250
tons or in areas designated unsuitable
for mining complies with exploration
performance standards, including
recodification; Chapter 10, section 3(b),
administrative and judicial review for
anyone adversely affected by decisions
on coal exploration applications;
Chapter 10, section 8, section heading
for commercial use or sale of coal
extracted under a coal exploration
license; Chapter 10, section 8(b), written
approval to not require a mining permit
for coal exploration where commercial
use or sale of coal is for testing only and
demonstrating the need for coal testing
and the purpose for coal extraction;
Chapter 10, section 8(b)(i), requirement
for the testing firm name and coal
testing locations; Chapter 10, section
8(b)(ii), requirement for a statement
from the end user or agent or broker if
coal extracted during exploration is sold
or commercially used and for other
information; Chapter 10, section
8(b)(ii)(A), requirement for the
statement to include the reason for coal
testing; Chapter 10, section 8(b)(ii)(B),
requirement for the statement to show
the amount of coal needed for testing
and why a lesser amount is insufficient;
Chapter 10, section 8(b)(ii)(C),
requirement for a description of the test
to be conducted; Chapter 10, section
8(b)(iii), requirement for evidence of
sufficient coal reserves; Chapter 10,
section 8(b)(iv), requirement for
explanation why other means of
exploration are not adequate to
determine coal quality and/or mining

feasibility; in finding III.C.1, Chapter 10,
section 2(b)(vii), provision authorizing
the State to require exploration
applications to include information
regarding known or possible historic or
archeological resources; in finding
III.C.2, Chapter 10, section 4(e),
prohibiting disturbance of critical
habitat during exploration, and
disturbance of important or crucial
habitat during exploration without
written evidence of consultation with
the Wyoming Game and Fish
Department; in finding III.C.3, Chapter
10, Section 8(a), requiring a permit to
conduct surface coal mining operations
if coal extracted during construction
will be commercially used or sold, with
one exception; in finding I11.D.1,
Chapter 1, section 2(ce), removal of the
definition of “soft rock surface mining;”
and in finding II1.D.2, Chapter 4,
sections 2(b)(ix), (ix)(A), (B), and (C),
removing backfilling and grading
requirements for soft rock surface
mining.

To implement this decision, we are
amending the Federal regulations at 30
CFR part 950, which codify decisions
concerning the Wyoming program. We
find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that the State’s
program demonstrates that the State has
the capability of carrying out the
provisions of the Act and meeting its
purposes. Making this regulation
effective immediately will expedite that
process. SMCRA requires consistency of
State and Federal standards.

Effect of OSM’s Decision

Section 503 of SMCRA provides that
a State may not exercise jurisdiction
under SMCRA unless the State program
is approved by the Secretary. Similarly,
30 CFR 732.17(a) requires that any
change of an approved State program be
submitted to us for review as a program
amendment. The Federal regulations at
30 CFR 732.17(g) prohibit any changes
to approved State programs that we do
not approve. In the oversight of the
Wyoming program, we will recognize
only the statutes, regulations and other
materials we have approved, together
with any consistent implementing
policies, directives and other materials.
We will require the State to enforce only
approved provisions.

VI. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based in part on the analysis performed
for the counterpart Federal regulations.

Some of the State provisions addressed
in this final rule have no counterpart
Federal regulations. In those instances,
we have determined that there are no
takings implications because we are
approving the State’s removal of those
provisions, which then no longer apply
to the regulated industry. In one
instance, we are deferring our decision
on a State rule that has no Federal
counterpart. There are no takings
implications in that instance either
because 30 CFR 731.17(g) prevents State
laws and regulations from taking effect
without our approval; therefore, the
provision has no effect on the regulated
industry.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “‘establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
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that State programs contain rules and
regulations “consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on federally-
recognized Indian Tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian Tribes, on the relationship
between the Federal government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian Tribes.
The rule does not involve or affect
Indian Tribes in any way.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that the provisions in this rule

based on counterpart Federal
regulations will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) This determination is based on
the economic analysis performed for the
counterpart Federal regulations for
which a certification was made that
those regulations would not have a
significant economic effect on a
substantial number of small entities.
The Department of the Interior also
certifies that the provisions in this rule
that are not based on counterpart
Federal regulations will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This determination
is based on the fact that the State is
removing all those provisions but one.
Because the removed provisions no
longer apply to the regulated industry,
they have no effect. The remaining
provision does not impose significant
economic impacts on a substantial
number of small entities because we are
deferring our decision in that instance,
and 30 CFR 731.17(g) prevents State
laws and regulations from taking effect
without our approval.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: a. does not have an annual
effect on the economy of $100 million;
b. will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and c. does not have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

This determination is based upon the
fact that some of the State provisions are
based on counterpart Federal
regulations for which an analysis was
prepared and a determination made that
the Federal regulation was not
considered a major rule. For all but one
of those State provisions that are not
based on counterpart Federal
regulations, the “non-major”
determination is based on the fact that

the State is removing them, so they no
longer apply to the regulated industry.
For the one remaining State provision
without a Federal counterpart, this
determination is based on the fact that
we are deferring a decision on that
provision, and 30 CFR 731.17(g)
prevents State laws and regulations
from taking effect without our approval.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based on the
fact that part of the State submittal is
based on counterpart Federal
regulations for which an analysis was
prepared and a determination made that
the Federal regulation did not impose
an unfunded mandate. For all but one
of those State provisions that are not
based on counterpart Federal
regulations, this determination is based
on the fact that the State is removing
them, so they no longer apply to the
regulated industry. For the one
remaining State provision without a
Federal counterpart, this determination
is based on the fact that we are deferring
a decision on that provision, and 30
CFR 731.17(g) prevents State laws and
regulations from taking effect without
our approval.

List of Subjects in 30 CFR Part 950

Intergovernmental relations, Surface
mining, Underground mining.

Dated: February 25, 2005.
Allen D. Klein,
Regional Director, Western Regional
Coordinating Center.
m For the reasons set out in the preamble,
30 CFR part 950 is amended as set forth
below:

PART 950—WYOMING

m 1. The authority citation for part 950
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

m 2. Section 950.15 is amended in the
table by adding a new entry in
chronological order by date of final
publication to read as follows:

§950.15 Approval of Wyoming regulatory
program amendments.

* * * * *
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Original amendment submission date %itglig;{ig?l deCslrt;:?it;I)?iT)n
May 21, 2004 ... e April 4, 2005 ... Coal Rules: Chapter 1, sections 2(I) and (ce); chapter 4, sec-

tions 2(b)(iv)(A), (b)(ix), (b)(ix)(A), (B), and (C); Chapter 10,
sections 1, 1(b)(iii), 2(b), (b)(i), (i), (iii), (iv), (v), (vi), (vii),
(viii), (ix), (x), (xi), and (xii), 3(b), 4(e), 8, 8(a), 8(b), (b)(i),
(i), (ii)(A), (ii)(B), (ii)(C), (iii), and (iv).

§950.16 [Amended]

m 3. Section 950.16 is amended by
removing and reserving paragraphs (a),
(w), and (11).

[FR Doc. 05-6602 Filed 4—1-05; 8:45 am]
BILLING CODE 4310-05-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RO3-OAR-2005-PA—0002; FRL-7894-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; VOC and NOx RACT
Determinations for Three Individual
Sources

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Commonwealth of Pennsylvania’s State
Implementation Plan (SIP). The
revisions were submitted by the
Pennsylvania Department of
Environmental Protection (PADEP) to
establish and require reasonably
available control technology (RACT) for
three major sources of volatile organic
compounds (VOC) and nitrogen oxides
(NOx). These sources are located in
Pennsylvania. EPA is approving these
revisions to establish RACT
requirements in the SIP in accordance
with the Clean Air Act (CAA).
DATES: This rule is effective on June 3,
2005, without further notice, unless
EPA receives adverse written comment
by May 4, 2005. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R03—OAR-
2005-PA-0002 by one of the following
methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the

on-line instructions for submitting
comments.

B. Agency Web site: http://
www.docket.epa.gov/rmepub/ RME,
EPA'’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

C. E-mail: morris.makeba@epa.gov.

D. Mail: R03—OAR-2005-PA-0002,
Makeba Morris, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

E. Hand Delivery: At the previously
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R03-OAR-2005-PA-0002.
EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.docket.epa.gov/rmepub/,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through RME,
regulations.gov or e-mail. The EPA RME
and the Federal regulations.gov Web
sites are an “anonymous access’’
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your

comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.docket.epa.gov/
rmepub/. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Pennsylvania
Department of Environmental
Protection, Bureau of Air Quality, P.O.
Box 8468, 400 Market Street, Harrisburg,
Pennsylvania 17105.

FOR FURTHER INFORMATION CONTACT:
Amy Caprio, (215) 814-2156, or by e-
mail at caprio.amy@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Pursuant to sections 182(b)(2) and
182(f) of the CAA, the Commonwealth
of Pennsylvania (the Commonwealth or
Pennsylvania) is required to establish
and implement RACT for all major VOC
and NOx sources. The major source size
is determined by its location, the
classification of that area and whether it
is located in the ozone transport region
(OTR). Under section 184 of the CAA,
RACT as specified in sections 182(b)(2)
and 182(f) applies throughout the OTR.
The entire Commonwealth is located
within the OTR. Therefore, RACT is
applicable statewide in Pennsylvania.

State implementation plan revisions
imposing RACT for three classes of VOC
sources are required under section
182(b)(2). The categories are:
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(1) All sources covered by a Control
Technique Guideline (CTG) document
issued between November 15, 1990 and
the date of attainment;

(2) All sources covered by a CTG
issued prior to November 15, 1990; and

(3) All major non-CTG sources.

The Pennsylvania SIP already has
approved RACT regulations and
requirements for all sources and source
categories covered by the CTGs. The
Pennsylvania SIP also has approved
regulations to require major sources of
NOx and additional major sources of
VOC emissions (not covered by a CTG)
to implement RACT. These regulations
are commonly termed the “generic
RACT regulations”. A generic RACT
regulation is one that does not, itself,
specifically define RACT for a source or
source categories but instead establishes
procedures for imposing case-by-case
RACT determinations. The
Commonwealth’s SIP-approved generic
RACT regulations consist of the
procedures PADEP uses to establish and
impose RACT for subject sources of
VOC and NOx. Pursuant to the SIP-
approved generic RACT rules, PADEP
imposes RACT on each subject source in

an enforceable document, usually a Plan
Approval (PA) or Operating Permit (OP).
The Commonwealth then submits these
PAs and OPs to EPA for approval as
source-specific SIP revisions.

It must be noted that the
Commonwealth has adopted and is
implementing additional “post RACT
requirements” to reduce seasonal NOx
emissions in the form of a NOx cap and
trade regulation, 25 Pa Code Chapters
121 and 123, based upon a model rule
developed by the States in the OTR.
That regulation was approved as SIP
revision on June 6, 2000 (65 FR 35842).
Pennsylvania has also adopted 25 Pa
Code Chapter 145 to satisfy Phase I of
the NOx SIP call. That regulation was
approved as a SIP revision on August
21, 2001 (66 FR 43795). Federal
approval of a source-specific RACT
determination for a major source of NOx
in no way relieves that source from any
applicable requirements found in 25 PA
Code Chapters 121, 123 and 145.

On August 30, 2004, PADEP
submitted revisions to the Pennsylvania
SIP which establish and impose RACT
for three sources of VOC and NOx. The
Commonwealth’s submittals consist of

PAs and OPs which impose VOC and
NOx RACT requirements for each
source.

II. Summary of the SIP Revisions

Copies of the actual PAs and OPs
imposing RACT and PADEP’s
evaluation memorandum are included
in the electronic and hard copy docket
for this final rule. As previously stated,
all documents in the electronic docket
are listed in the RME index at http://
www.docket.epa.gov/rmepub/. Publicly
available docket materials are available
either electronically in RME or in hard
copy during normal business hours at
the Air Protection Division, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Pennsylvania
Department of Environmental
Protection, Bureau of Air Quality, P.O.
Box 8468, 400 Market Street, Harrisburg,
Pennsylvania 17105. The table below
identifies the sources and the individual
PAs and OPs which are the subject of
this rulemaking.

PENNSYLVANIA—VOC AND NOx RACT DETERMINATIONS FOR INDIVIDUAL SOURCES

Plan approval
(PA #) oper- “Major source”
Source County ating permit Source type pollutant
(OP #)
Waste Management Disposal Services of | Berks ........c.cccceeee. OP-46-0033 | Turbines; Enclosed Flares ..................... NOx and VOC.
Pennsylvania, Inc. (Pottstown Landfill).
Waste Management Disposal Services of | YOrk .......ccccoeeeeeeenes 67-02047 | Internal Combustion Engines; Enclosed | NOx and VOC.
PA, Inc. Ground Flares.
Armstrong World Industries, Inc .............. Lancaster ................ 36—2001 | Space Heaters; Dryers; Surface Coat- | NOx and VOC.
ings.

EPA is approving these RACT SIP
submittals because PADEP established
and imposed these RACT requirements
in accordance with the criteria set forth
in its SIP-approved generic RACT
regulations applicable to these sources.
The Commonwealth has also imposed
record-keeping, monitoring, and testing
requirements on these sources sufficient
to determine compliance with the
applicable RACT determinations.

II1. Final Action

EPA is approving the revisions to the
Pennsylvania SIP submitted by PADEP
to establish and require VOC and NOx
RACT for three major sources. EPA is
publishing this rule without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comment.
However, in the “Proposed Rules”
section of today’s Federal Register, EPA
is publishing a separate document that

will serve as the proposal to approve the
SIP revision if adverse comments are
filed. This rule will be effective on June
3, 2005, without further notice unless
EPA receives adverse comment by May
4, 2005. If EPA receives adverse
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. EPA will address all
public comments in a subsequent final
rule based on the proposed rule. EPA
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time. Please note that if EPA
receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
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rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have tribal implications because it
will not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for

failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804
exempts from section 801 the following
types of rules: (1) Rules of particular
applicability; (2) rules relating to agency
management or personnel; and (3) rules
of agency organization, procedure, or
practice that do not substantially affect
the rights or obligations of non-agency
parties. 5 U.S.C. 804(3). EPA is not
required to submit a rule report
regarding today’s action under section
801 because this is a rule of particular
applicability establishing source-
specific requirements for three named
sources.

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 3, 2005.

Filing a petition for reconsideration by
the Administrator of this final rule
approving source-specific RACT
requirements for three sources in the
Commonwealth of Pennsylvania does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: March 23, 2005.
Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart NN—Pennsylvania

m 2. In Section 52.2020, the table in
paragraph (d)(1) is amended by revising
the entry for Waste Management
Disposal Services of Pennsylvania, Inc.
(Pottstown Landfill) and by adding the
entries for Waste Management Disposal
Services of PA, Inc. and Armstrong
World Industries, Inc. at the end of the
table to read as follows:

§52.2020 Identification of plan.
* * * * *

(d) * *x %

(1) * * %

State effective

EPA approval

Additional explanation/

Name of source Permit number County date date §52.2063 citation
Waste Management Disposal Serv-  OP-46-0033 Berks ........cc....... 3/20/99 4/4/05 [Insert 52.2020(d)(1)(a)
ices of Pennsylvania, Inc. (Potts- page number
town Landfill). where the doc-
ument begins].
Waste Management Disposal Serv- 67-02047 York .....ccceveeenen. 4/20/99 4/4/05 [Insert 52.2020(d)(1)(a)
ices of PA, Inc. page number
where the doc-
ument begins].
Armstrong World Industries, Inc ...... 36-2001 Lancaster ............ 7/3/99 4/4/05 [Insert 52.2020(d)(1)(a)

page number

where the doc-

ument begins].
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[FR Doc. 05-6498 Filed 4-1-05; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[RME Docket Number; R03—-OAR-2005-DC—-
0001, RO3—OAR-2005-MD-0001, RO3—OAR-
2005-PA-0010; FRL-7894-4]

Approval and Promulgation of Air
Quality Implementation Plans; District
of Columbia, Maryland, Virginia and
Pennsylvania; Revised Carbon
Monoxide Maintenance Plans for
Washington Metropolitan, Baltimore
and Philadelphia Areas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action approving State Implementation
Plan (SIP) revisions submitted by the
District of Columbia, the State of
Maryland, the Commonwealth of
Virginia, and the Commonwealth of
Pennsylvania that provide revised
carbon monoxide (CO) maintenance
plans and transportation conformity
budgets for the Washington
Metropolitan area, the Baltimore area,
and the Philadelphia area. These plans
provide for continued maintenance of
the National Ambient Air Quality
Standard (NAAQS) for CO. For the
Washington Metropolitan area, the
District of Columbia formally submitted
its maintenance plan revision on March
9, 2004; the Maryland Department of the
Environment formally submitted its
revision on March 3, 2004, and the
Commonwealth of Virginia submitted
its revision on March 22, 2004. The
Maryland Department of the
Environment formally submitted its
revision for the Baltimore area on July
15, 2004, previously having submitted a
parallel processing request of the same
name on December 18, 2003. The
Pennsylvania Department of
Environmental Protection formally
submitted its revision for the
Philadelphia area on September 3, 2004.
In this action, EPA is approving the
revised maintenance plans and revised
transportation conformity budgets for
each respective CO maintenance area.
This action is being taken under section
110 of the Clean Air Act (CAA).

DATES: This rule is effective on June 3,
2005 without further notice, unless EPA
receives adverse written comment by
May 4, 2005. If EPA receives such
comments, it will publish a timely

withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R0O3—-OAR—-
2005-DC-0001 for the Washington
Metropolitan area plan, RO3—OAR-
2005-MD-0001 for the Baltimore area
plan, and/or RO3—-OAR-2005-PA—-0010
for the Philadelphia area plan by one of
the following methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov.*COM028*
Follow the on-line instructions for
submitting comments.

B. Agency Web site: http://
www.docket.epa.gov/rmepub/ RME,
EPA’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

C. E-mail: morris.makeba@epa.gov.
D. Mail: R03—-OAR-2005-DC-0001,
R03-OAR-2005-MD-0001, and/or RO3—

OAR-2005-PA-0010 Makeba Morris,
Chief, Air Quality Planning Branch,
Mailcode 3AP21, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

E. Hand Delivery: At the previously-
listed EPA Region Il address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R03—-OAR-2005-DC-0001,
R03-OAR-2005-MD-0001, and/or RO3—
OAR-2005-PA-0010. EPA’s policy is
that all comments received will be
included in the public docket without
change, and may be made available
online at http://www.docket.epa.gov/
rmepub/, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through RME, regulations.gov
or e-mail. The EPA RME and the Federal
regulations.gov Web sites are an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit

an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.docket.epa.gov/
rmepub/. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of material to be incorporated by
reference are available at the Air and
Radiation Docket and Information
Center, U.S. Environmental Protection
Agency, 1301 Constitution Avenue, NW,
Room B108, Washington, DC 20460.
Copies of the respective State submittals
are available at: District of Columbia
Department of Public Health, Air
Quality Division, 51 N Street, NE.,
Washington, DC 20002; Maryland
Department of the Environment, 1800
Washington Boulevard, Suite 705,
Baltimore, Maryland 21230;
Pennsylvania Department of
Environmental Protection, Bureau of Air
Quality, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105;
Virginia Department of Environmental
Quality, 629 East Main Street,
Richmond, Virginia 23219; Department
of Public Health, Air Management
Services, 321 University Avenue,
Philadelphia, Pennsylvania 19104.

FOR FURTHER INFORMATION CONTACT:
Catherine L. Magliocchetti, (215) 814—
2174, or by e-mail at
magliocchetti.catherine@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “‘our” refer to EPA. This
supplementary information is organized
as follows.

Table of Contents

I. EPA Analysis of the Washington
Metropolitan Carbon Monoxide

9 ¢ I3}
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Maintenance/Attainment Area Using
Limited Maintenance Area Criteria
A. Statutory Requirements and Previous
Redesignation of the Area to Attainment
B. Maintenance Plan Review—Subsequent
Maintenance Plan Revisions
C. Impact of This Revised Maintenance
Plan on Conformity and the Mobile
Emissions Budget
D. Special Section Addressing Virginia
Law
II. EPA Analysis of the Baltimore Carbon
Monoxide Maintenance/Attainment Area
Using Limited Maintenance Area Criteria
A. Statutory Requirements and Previous
Redesignation of the Area to Attainment
B. Maintenance Plan Review—Subsequent
Maintenance Plan Revisions
C. Impact of This Revised Maintenance
Plan on Conformity and the Mobile
Emissions Budget
III. EPA’s Analysis of the Philadelphia
Carbon Monoxide Maintenance/
Attainment Area Using Limited
Maintenance Area Criteria
A. Statutory Requirements and Previous
Redesignation of the Area to Attainment
B. Maintenance Plan Review—Subsequent
Maintenance Plan Revisions
C. Impact of this Revised Maintenance Plan
on Conformity and the Mobile Emissions
Budget
IV. Final Action
V. Statutory and Executive Order Reviews

I. EPA Analysis of the Washington
Metropolitan Carbon Monoxide
Maintenance/Attainment Area Using
Limited Maintenance Area Criteria

A. Statutory Requirements and Previous
Redesignation of the Area to Attainment

The Federal Clean Air Act, 42 U.S.C.
7401 et seq., as amended by the Clean
Air Act Amendments of 1990 (CAAA),
requires all areas of the nation to attain
and maintain compliance with the
national ambient air quality standards
(NAAQS), including the 8-hour carbon
monoxide (CO) standard.

In accordance with CAAA section
175A(a), the District of Columbia, the
State of Maryland and the
Commonwealth of Virginia submitted a
CO maintenance plan for the
Washington Metropolitan area in 1995,
covering the period 1996-2007. EPA
approved that maintenance plan,
effective March 16, 1996 (61 FR 2931, 1/
30/96). In accordance with section
175A(b), the region is required to submit
a revised maintenance plan within eight
years of its redesignation as an
attainment area. The revised
maintenance plan must provide for
maintenance of the carbon monoxide
standard for an additional ten years.
This maintenance plan is submitted to
fulfill that requirement, and provides for
continued attainment of the CO
standard in the Washington
Metropolitan attainment area through
March 16, 2016. Emissions projections

to the year 2016, from this maintenance
plan, are consistent with ambient CO
levels below the NAAQS.

The maintenance plan approved in
1996 established a motor vehicle
emissions budget of 1671.5 tons per day
(tpd) of CO, apportioned among the
three jurisdiction as follows: 369.3tpd
for the District of Columbia, 1045.2 tpd
for Maryland and 257.0 tpd for Virginia.
The revised maintenance plan does not
change the CO emissions budget for
conformity purposes, as is discussed
below.

B. Maintenance Plan Review—
Subsequent Maintenance Plan Revisions

The Clean Air Act requires the State
to submit a revision of the SIP 8 years
after the original redesignation request
is approved to provide for maintenance
of the NAAQS for an additional 10 years
following the first 10-year period [see
section 175A(b)].

In addition, the maintenance plan
shall contain such contingency
measures as the Administrator deems
necessary to ensure prompt correction
of any violation of the NAAQS [see
section 175A(d)]. Failure to maintain
the NAAQS and triggering of the
contingency plan will not necessitate a
revision of the SIP unless required by
the Administrator, as stated in section
175A(d). Under the limited maintenance
plan option, the following criteria must
be met by the state:

i. Attainment Inventory—EPA
guidance recommends that the CO
attainment inventory be based upon
actual “typical CO season day”
emissions for the attainment year. This
generally corresponds to one of the
periodic inventories required for
nonattainment areas.

The maintenance plan for the first 10-
year maintenance period contained a
base-year inventory of 1990. The
anticipated change in emissions levels
from the attainment year was used to
estimate the future air quality levels.
The analysis for the Washington
Metropolitan area in this second 10-year
maintenance plan documents a revised
base-year inventory. Use of a revised
1990 base-year inventory for this
purpose is acceptable, since the area
was monitoring attainment during this
time period. The base-year inventory is
based upon actual “typical CO season
days.” As part of the revised
maintenance plan, the revised base-year
emissions inventory will be updated
and approved as part of this rulemaking
for maintenance plan purposes.

Conformity budgets will remain at the
original level, as discussed below, and
per the request of each jurisdiction.

ii. Maintenance Demonstration—This
maintenance demonstration for CO
calculates future emissions of the
pollutant out to the year 2016, and
projects that the level of emissions will
not exceed the level emitted in the
attainment inventory. Since the
Washington DC-MD-VA CO
nonattainment area was classified as a
moderate CO area, with a design value
less than 12.7 ppm, the areas were not
required to do further modeling to
demonstrate attainment of the CO
standard. The use of 2016 as the
projected year allows ample time for
EPA to process the request. The
maintenance plan assumed the
following emission control programs,
which are or will be permanent and
enforceable measures: Enhanced
Vehicle Emissions I/M programs in each
jurisdiction, Reformulated Gasoline (on-
road), Federal Tailpipe Standards and
Regulations (including on-road and off-
road sources and small engines), and
reductions in stationary sources from
implementation of BACT (Best
Available Control Technology), and
other combustion improvements.

iii. Monitoring Network—The
monitoring data is quality assured in
accordance with 40 CFR 58, and EPA
has repeatedly verified the integrity of
the Washington DC-MD-VA area’s air
monitoring network. In addition, EPA
approved the site selection of each CO
monitor, and EPA agrees that the air
monitoring network serves as a reliable
indicator of ambient concentrations of
air pollutants.

iv. Verification of Continued
Attainment—CO inventories will be
included as part of the Consolidated
Emission Reporting Rule (CERR) during
the maintenance period to ensure that
the Washington Metropolitan
attainment area remains in compliance
with the CO NAAQS. The Metropolitan
Washington region has remained in
attainment for the federal 8-hour
standard for carbon monoxide since its
redesignation in 1996. Monitor data for
the nonattainment area continue to
show downward trends in the ambient
levels of CO. Current and projected
inventories also remain below the
attainment inventory.

v. Contingency Plan—Each of the
three jurisdictions continues to
designate the oxygenated fuel program
as a contingency measure for the
region’s maintenance plan. The states
propose to re-implement the oxygenated
fuels program if a monitor in the
network were to detect two exceedances
in one calendar year. Implementation of
an oxygenated fuels program would
increase the percentage oxygenate
requirement to 2.7% from the 2.0%
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currently mandated under the region’s
reformulated gasoline program.

C. Impact of This Revised Maintenance
Plan on Conformity and the Mobile
Emissions Budget

Under 40 CFR Parts 51 and 93, as part
of the SIP process, the three
jurisdictions, in consultation with the
Transportation Planning Board,
establish a mobile source emissions
budget, under the interagency
consultation process, to be used for
transportation conformity purposes. The
motor vehicle emissions budget
establishes a cap on emissions, which
cannot be exceeded by predicted
highway and transit vehicle emissions.

Since mobile source estimates were
updated during the development of this
SIP revision, using updated planning
assumptions and the MOBILE6 model, a
revised estimate of the 1990 attainment
year inventory has been calculated. This
revised estimate of 2589.5 tpd for the
area is higher than the estimate of
1671.5 tpd included in the 1995 plan as
the attainment year inventory. Despite
the revised inventory, the emissions
budget will remain at 1671.5 tpd (which
is equal to 90% of the 1990 attainment
year inventory, as projected in the 1995
plan). The CO budget for the
Washington DC-MD-VA maintenance
area is ascribed as follows: 369.3 tpd for
the District of Columbia, 1045.1 tpd for
the Maryland area, and 257.0 tpd for the
Virginia area, totaling 1671.5 tpd for the
entire maintenance area, which remains
acceptable to EPA.

D. Special Section Addressing Virginia
Law

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) ‘“privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the

product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal counterparts
* * * The opinion concludes that
“[r]legarding section 10.1-1198,
therefore, documents or other
information needed for civil or criminal
enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘“‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.” Therefore, EPA
has determined that Virginia’s Privilege
and Immunity statutes will not preclude
the Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
Clean Air Act, including, for example,

sections 113, 167, 205, 211 or 213, to
enforce the requirements or prohibitions
of the state plan, independently of any
state enforcement effort. In addition,
citizen enforcement under section 304
of the Clean Air Act is likewise
unaffected by this, or any, state audit
privilege or immunity law.

II. EPA Analysis of the Baltimore
Carbon Monoxide Maintenance/
Attainment Area Using Limited
Maintenance Area Criteria

A. Statutory Requirements and Previous
Redesignation of the Area to Attainment

The Federal Clean Air Act, 42 U.S.C.
7401 et seq., as amended by the Clean
Air Act Amendments of 1990 (CAAA),
requires all areas of the nation to attain
and maintain compliance with the
national ambient air quality standards
(NAAQS), including the 8-hour carbon
monoxide (CO) standard.

In accordance with CAAA section
175A(a), the State of Maryland
submitted a CO maintenance plan for
the Baltimore area in 1995, covering the
period 1995-2007. EPA approved that
maintenance plan effective December
15, 1995 (60 FR 55325, 10/31/95). In
accordance with section 175A(b), the
region is required to submit a revised
maintenance plan within eight years of
its redesignation as an attainment area.
This maintenance plan is submitted to
fulfill that requirement, and provides for
continued attainment of the CO
standard in the Baltimore attainment
area through 2015. Emissions
projections to the year 2015, from this
maintenance plan, are consistent with
ambient CO levels below the NAAQS.

The maintenance plan that became
effective in 1996 established a motor
vehicle emissions budget of 1689.8 tons
per day of CO. The revised maintenance
plan does not change the CO emissions
budget for conformity purposes, as is
discussed below.

B. Maintenance Plan Review—
Subsequent Maintenance Plan Revisions

The Clean Air Act requires the State
to submit a revision of the SIP 8 years
after the original redesignation request
is approved to provide for maintenance
of the NAAQS for an additional 10 years
following the first 10-year period [see
section 175A(b)].

In addition, the maintenance plan
shall contain such contingency
measures as the Administrator deems
necessary to ensure prompt correction
of any violation of the NAAQS [see
section 175A(d)]. Failure to maintain
the NAAQS and triggering of the
contingency plan will not necessitate a
revision of the SIP unless required by
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the Administrator, as stated in section
175A(d). Under the limited maintenance
plan option, the following criteria must
be met by the state:

i. Attainment Inventory—EPA
guidance recommends that the CO
attainment inventory be based upon
actual “typical CO season day”
emissions for the attainment year. This
generally corresponds to one of the
periodic inventories required for
nonattainment areas. The maintenance
plan for the first 10-year maintenance
period contained a base-year inventory
of 1990. The anticipated change in
emissions levels from the attainment
year was used to estimate the future air
quality levels. Maryland’s analysis for
Baltimore in this second 10-year
maintenance plan documents a revised
base-year inventory. Maryland’s use of a
revised 1990 base-year inventory for this
purpose is acceptable, since the area
was monitoring attainment during this
time period. Maryland’s base-year
inventory for Baltimore is based upon
actual “typical CO season days.” As part
of the revised maintenance plan, the
revised base-year emissions inventory
will be updated and approved as part of
this rulemaking for maintenance plan
purposes.

ii. Maintenance Demonstration—
Maryland’s maintenance demonstration
for the Baltimore area for CO calculates
future emissions of the pollutant out to
the year 2015, and projects that the level
of emissions will not exceed the level
emitted in the attainment inventory.
Since the Baltimore CO nonattainment
area was classified as a moderate CO
area, with a design value less than 12.7
ppm, the state was not required to do
further modeling to demonstrate
attainment of the CO standard.
Maryland’s use of 2015 as the projected
year allows ample time for EPA to
process the request. Maryland’s
maintenance plan for Baltimore
assumed the following emission control
programs, which are or will be
permanent and enforceable measures:
FMVCP (Federal Motor Vehicle Control
Program), the 1992 Reid Vapor Pressure
Programs, Tier I and Tier II controls,
Evaporative Emission Control Program,
Federal Reformulated Gasoline Program
Phase I and Phase II, Enhanced
Inspection and Maintenance, Low
Emission Vehicles, and On-Board
Controls.

iii. Monitoring Network—The
monitoring data is quality assured in
accordance with 40 CFR 58, and EPA
has repeatedly verified the integrity of
Maryland’s air monitoring network. In
addition, EPA approved the site
selection of each CO monitor, and EPA
agrees that the air monitoring network

serves as a reliable indicator of ambient
concentrations of air pollutants.

iv. Verification of Continued
Attainment—Maryland will periodically
conduct a comprehensive review of the
factors that were used to develop the
attainment inventory and project the CO
emissions levels for 2015. If there are
significant differences between the
actual and projected growth, then
Maryland has committed to creating
updated emissions inventories to
compare with the projections.

v. Contingency Plan—Through
COMAR 03.03.06, Maryland adopted
the oxygenated fuel program as a
contingency measure. If a monitor in the
Central Business District experiences a
violation of the CO standard—two
exceedances of the standard within one
year, then the oxygenated fuel program
will automatically resume the following
CO season.

C. Impact of This Revised Maintenance
Plan on Conformity and the Mobile
Emissions Budget

Under 40 CFR Parts 51 and 93, as part
of the SIP process, Maryland establishes
an emissions budget, under the
interagency consultation process, to be
used for transportation conformity
purposes. The motor vehicle emissions
budget establishes a cap on emissions,
which cannot be exceeded by predicted
highway and transit vehicle emissions.

Since mobile source estimates were
updated during the development of this
SIP revision, using updated planning
assumptions and the MOBILE6 model,
Maryland now estimates that 2452.1
tons of CO per day were emitted in 1990
from on-road mobile sources, when the
original attainment budget was
established. This differs with the
redesignation request and maintenance
plan submitted in 1995, which
estimated 1789.80 tons of CO per day,
and which led to setting the conformity
budget at 1689.9 tons per day (the base
year emissions level minus a cushion of
100 tons per day.) For conformity
purposes, Maryland has stated in this
revised maintenance plan that it will
retain the mobile budget of 1689.8 tons
per day of CO, which remains
acceptable to EPA.

III. EPA Analysis of the Philadelphia
Carbon Monoxide Maintenance/
Attainment Area Using Limited
Maintenance Plan Criteria

A. Statutory Requirements and Previous
Redesignation of the Area to Attainment

The Federal Clean Air Act, 42 U.S.C.
7401 et seq., as amended by the Clean
Air Act Amendments of 1990 (CAAA),
requires all areas of the nation to attain

and maintain compliance with the
national ambient air quality standards
(NAAQS), including the 8-hour carbon
monoxide (CO) standard.

In accordance with CAAA section
175A(a), the Commonwealth of
Pennsylvania submitted a CO
maintenance plan in 1995, covering the
period 1997-2007. EPA approved this
maintenance plan effective March 15,
1996 (61 FR 2926, 1/30/96). In
accordance with section 175A(b), the
region is required to submit a revised
maintenance plan within eight years of
its redesignation as an attainment area.
The revised maintenance plan must
provide for maintenance of the carbon
monoxide standard for an additional ten
years. This maintenance plan is
submitted to fulfill that requirement,
and provides for continued attainment
of the CO standard in the Philadelphia
attainment area through 2017.
Emissions projections to the year 2017,
from this maintenance plan, are
consistent with ambient CO levels
below the NAAQS.

The maintenance plan that became
effective in 1996 established a motor
vehicle emissions budget of 334.33 tons
per day of CO, which is revised in this
action as discussed below.

B. Maintenance Plan Review—
Subsequent Maintenance Plan Revisions

The Clean Air Act requires the State
to submit a revision of the SIP 8 years
after the original redesignation request
is approved to provide for maintenance
of the NAAQS for an additional 10 years
following the first 10-year period [see
section 175(b)].

In addition, the maintenance plan
shall contain such contingency
measures as the Administrator deems
necessary to ensure prompt correction
of any violation of the NAAQS [see
section 175A(d)]. Failure to maintain
the NAAQS and triggering of the
contingency plan will not necessitate a
revision of the SIP unless required by
the Administrator, as stated in section
175A(d). Under the limited maintenance
plan option, the following criteria must
be met by the state:

i. Attainment Inventory—EPA
guidance recommends that the CO
attainment inventory be based upon
actual “typical CO season day”’
emissions for the attainment year. This
generally corresponds to one of the
periodic inventories required for
nonattainment areas. The maintenance
plan for the first 10-year maintenance
period contained a base-year inventory
of 1990. The anticipated change in
emissions levels from the attainment
year was used to estimate the future air
quality levels. Pennsylvania’s analysis
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in this second 10-year maintenance plan
documents a base-year inventory of
2002. The 2002 emission inventory was
selected because it is current and
representative of the emissions in
Philadelphia County during the period
air quality data has shown maintenance
of the CO NAAQS. The inventory
contains emission estimates of point,
area, highway and nonroad sources of
CO in Philadelphia County for the year,
and for a typical CO season workday.
The CO season is defined as the months
of December, January and February. The
2002 inventory will be used to project
point and area emissions to future years.

As part of the revised maintenance
plan, the revised attainment year
emissions inventory will be updated
and approved as part of this rulemaking
for maintenance plan purposes.
Conformity budgets will be amended, as
discussed below.

ii. Maintenance Demonstration—
Pennsylvania’s maintenance
demonstration for CO calculates future
emissions of the pollutant out to the
year 2017, and projects that the level of
emissions will not exceed the level
emitted in the attainment inventory.
Since the Philadelphia CO
nonattainment area was classified as a
moderate CO area, with a design value
less than 12.7 ppm, the Commonwealth
was not required to do further modeling
to demonstrate attainment of the CO
standard. Philadelphia’s use of 2017 as
the projected year allows ample time for
EPA to process the request.

Pennsylvania’s maintenance plan
assumed the following emission control
programs, which are or will be
permanent and enforceable measures:
FMVCP (Federal Motor Vehicle Control
Program), reformulated gasoline, and
the state inspection and maintenance (I/
M) program. The impact of these
programs provides for emission to
remain well below those that brought
about the attainment of the NAAQS for
the area.

iii. Monitoring Network—The
monitoring data is quality assured in
accordance with 40 CFR 58, and EPA
has repeatedly verified the integrity of
the Philadelphia area’s air monitoring
network. In addition, EPA approved the
site selection of each CO monitor, and
EPA agrees that the air monitoring
network serves as a reliable indicator of
ambient concentrations of air pollutants.

iv. Verification of Continued
Attainment—Pennsylvania will
continue to operate an air quality
monitoring network, and the
Department has committed to
investigate should ambient levels of CO
rise and threaten to exceed the NAAQS.

v. Contingency Plan—The
Commonwealth has revised its existing
oxygenated fuel program rule, at
Chapter 126.1 of Title 25 of the
Pennsylvania Code, to permit the use of
oxygenated fuel as a contingency
measure in the Philadelphia region, if
required. If triggered, implementation
would commence at the beginning of
the following control season. The trigger
for such a measure would be a measured
violation of the NAAQS for CO.

C. Impact of This Revised Maintenance
Plan on Conformity and the Mobile
Emissions Budget

Under 40 CFR Parts 51 and 93, as part
of the SIP process, Pennsylvania
establishes an emissions budget, under
the interagency consultation process, to
be used for transportation conformity
purposes. The motor vehicle emissions
budget establishes a cap on emissions,
which cannot be exceeded by predicted
highway and transit vehicle emissions.

As part of the SIP revision,
Pennsylvania has submitted new
transportation conformity budgets that
will supercede the previous allowances.
Highway CO emissions will now be
capped for conformity purposes as
follows: 331.25 tpd in 2007, 278.23 tpd
in 2013, and 260.97 tpd in 2017.

IV. Final Action

In this action, EPA is approving the
revised CO maintenance plans for the
Washington Metropolitan area,
submitted by District of Columbia on
March 9, 2004; the Maryland
Department of the Environment on
March 3, 2004, and the Commonwealth
of Virginia on March 22, 2004; for the
Baltimore area, submitted by the
Maryland Department of the
Environment on July 15, 2004,
previously having submitted a parallel
processing request of the same name on
December 18, 2003; and for the
Philadelphia area, submitted by the
Pennsylvania Department of
Environmental Protection on September
3, 2004. We are also approving the
revised transportation conformity motor
vehicle emission budgets for CO for
each respective area.

EPA is publishing this rule without
prior proposal because we view this as
a noncontroversial amendment and we
anticipate no adverse comments.
However, in the “Proposed Rules”
section of today’s Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision if
adverse comments are filed. This rule
will be effective June 3, 2005 without
further notice unless the Agency
receives adverse comments by May 4,

2005. If the EPA receives adverse
comments, EPA will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. EPA will address all
public comments in a subsequent final
rule based on the proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting must
do so at this time. Please note that if
EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have tribal implications because it
will not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
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levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 3, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action.

This action approving State
Implementation Plan (SIP) revisions to
the carbon monoxide (CO) maintenance
plans and transportation conformity
budgets for the Washington
Metropolitan area, the Baltimore area,
and the Philadelphia area, may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52
Environmental protection, Air

pollution control, Carbon monoxide,
Intergovernmental relations.

Dated: March 18, 2005.
Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52

continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

Subpart J—District of Columbia

m 2. In section 52.470, the table in
paragraph (e) is amended by revising the
existing entry for Carbon Monoxide
Maintenance Plan to read as follows:

§52.470 Identification of plan.
* * * * *
(e) * *x %

Name of nonregulatory SIP
revision

Applicable geographic
or nonattainment area

State submittal date

EPA approval date

Additional explanation

* *

Carbon Monoxide Maintenance
Plan.

Washington, DC

* * *

10/12/95
3/9/04

1/30/96, 61 FR 2931
[Insert Federal Register page
number where the docu-

ment begins and date].

* *

52.515(c)(36)

Revised Carbon Monoxide
Maintenance Plan Base
Year Emissions Inventory
using MOBILESG.

Subpart V—Maryland

m 3. In Section 52.1070, the table in
paragraph (e) is amended by revising the

two existing entries for Carbon
Monoxide Maintenance Plan to read as
follows:

§52.1070 lIdentification of plan.
* * * * *
(e) * *x %

Name of non-regulatory SIP

Applicable geographic area

State submittal date

EPA approval date

Additional explanation

revision
Carbon Monoxide Mainte- City of Baltimore-Regional 9/20/95 10/31/95, 60 FR 55321 ........ 52.1100(c)(117)
nance Plan. Planning District 118. 7/15/04 [Insert Federal Register pub- Revised Carbon Monoxide
lication date] [Insert page Maintenance Plan Base
number where the docu- Year Emissions Inventory
ment begins]. using MOBILESG.
Carbon Monoxide Mainte- Montgomery County Election 10/12/95 1/30/96, 61 FR 2931 ............ 52.1100(c)(118)
nance Plan. Districts 4, 7, and 13; 3/3/04 [Insert Federal Register pub- Revised Carbon Monoxide
Prince Georges County lication date] [Insert page Maintenance Plan Base
Election Districts 2, 6, 16, number where the docu- Year Emissions Inventory
17 and 18. ment begins]. using MOBILES.
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Subpart NN—Pennsylvania

m 4. In Section 52.2020, the table in
paragraph (e)(1) is amended by revising

the existing entry for Carbon Monoxide
Maintenance Plan (Philadelphia County)
to read as follows:

§52.2020 Identification of plan.

* * * * *

(e)

* x %
(1)* * %

Name of non-regulatory SIP

Applicable geographic area

State submittal date

EPA approval date

Additional explanation

revision
Carbon Monoxide Mainte- Philadelphia County ............. 9/8/95, 10/30/95 1/30/96, 61 FR 2982 ............ 52.2063(c)(105)
nance Plan. 9/3/04 [Insert Federal Register pub- Revised Carbon Monoxide
lication date] [Insert page Maintenance Plan Base
number where the docu- Year Emissions Inventory
ment begins]. using MOBILESG.
* * * * *

Subpart VV—Virginia

m 5. In Section 52.2420, the table in
paragraph (e) is amended by revising the

existing entry for Carbon Monoxide
Maintenance Plan to read as follows:

§52.2420 Identification of plan

* * * * *

(e)* * ok

Name of non-regulatory SIP

Applicable geographic or

State submittal date

EPA approval date

Additional explanation

revision nonattainment area
Carbon Monoxide Mainte- Arlington County and Alex- 10/4/95 1/30/96, 61 FR 2931 ............ 52.2465(c)(107)
nance Plan. andria City. 3/22/04 [Insert Federal Register pub- Revised Carbon Monoxide
lication date] [Insert page Maintenance Plan Base
number where the docu- Year Emissions Inventory
ment begins]. using MOBILESG.

[FR Doc. 05-6503 Filed 4-1-05; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 64
[Docket No. FEMA-7873]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, Emergency
Preparedness and Response Directorate,
Department of Homeland Security.

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency

Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date.

EFFECTIVE DATES: The effective date of
each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.
FOR FURTHER INFORMATION CONTACT:
Michael M. Grimm, Mitigation Division,
500 C Street, SW., Room 412,
Washington, DC 20472, (202) 646—2878.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new

construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities
will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.
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In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
the FIRM if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency’s
initial flood insurance map of the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown
in the last column. The Administrator
finds that notice and public comment
under 5 U.S.C. 553(b) are impracticable
and unnecessary because communities
listed in this final rule have been
adequately notified.

Each community receives a 6-month,
90-day, and 30-day notification letter
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to

the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Administrator has determined
that this rule is exempt from the
requirements of the Regulatory
Flexibility Act because the National
Flood Insurance Act of 1968, as
amended, 42 U.S.C. 4022, prohibits
flood insurance coverage unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.;
p. 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp.; p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

m Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

Date certain fed-
eral assistance
. Community Effective date authorization/cancellation of | Current effective | no longer avail-
State and location No. sale of flood insurance in community map date able in special
flood hazard
areas
Region V
Ohio: Lake County, Unincorporated 390771 | October 22, 1975, Emerg; January 2, 1981, | Apr. 5, 2005 ...... Apr. 5, 2005.
Areas. Reg; April 5, 2005, Susp.
Perry, Village of, Lake County .............. 390320 | June 11, 1975, Emerg; December 15, 1978, | ...... do e Do.
Reg; April 5, 2005, Susp.
Region IX
California: West Covina, City of, Los 060666 | December 9, 1982, Emerg; September 7, | Dec. 2, 2004 ..... Do.
Angeles County. 1984, Reg; April 5, 2005, Susp.

*-do- = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.
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Dated: March 24, 2005.
David I. Maurstad,
Acting Mitigation Division Director,
Emergency Preparedness and Response
Directorate.

[FR Doc. 05-6542 Filed 4-1-05; 8:45 am|]
BILLING CODE 9110-12-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 219
[Docket No. 2001-11213, Notice No. 5]
RIN 2130-AA81

Alcohol and Drug Testing: Change of
Corporate Name, Address, and
Telephone Numbers of Post-Accident
Toxicological Testing Laboratory

AGENCY: Federal Railroad
Administration (FRA), DOT.
ACTION: Final rule; technical
amendment.

SUMMARY: FRA is amending its alcohol
and drug rule to reflect changes to the
corporate name, address, and telephone
numbers of the laboratory designated to
conduct post-accident toxicological
testing.

DATES: Effective April 4, 2005.

FOR FURTHER INFORMATION CONTACT:
Lamar Allen, Alcohol and Drug Program
Manager, Office of Safety Enforcement,
Mail Stop 25, Federal Railroad

Administration, 1120 Vermont Avenue,
NW., Washington, DC 20005, (202) 493—
6313); or Kathy Schnakenberg, FRA
Alcohol/Drug Program Specialist, (816)
561-2714.

SUPPLEMENTARY INFORMATION: FRA is
amending appendix B to part 219 to
reflect changes to the corporate name,
address, and telephone numbers of the
laboratory designated to conduct post-
accident toxicological testing. In 1995,
FRA awarded a contract to Northwest
Toxicology, Inc. to conduct post-
accident toxicological testing. The
laboratory has since changed its
corporate name twice; in 1998, when
Northwest Toxicology, Inc. changed its
corporate name to NWT Inc.; and in
2003, when LabOne acquired a division
of NWT Inc. and changed the
laboratory’s name to Northwest
Toxicology, a LabOne Company. FRA
has modified its post-accident testing
contract to recognize the laboratory’s
name change. Northwest Toxicology, a
LabOne Company, recently moved to a
new location. For mailing purposes,
railroads should ship post-accident
toxicological testing specimens to the
following address and use the telephone
numbers below: Northwest Toxicology/
LabOne, Hayes Building, Suite #C, 2282
South Presidents Drive, West Valley
City, UT 84120, Telephone: (800) 322—
3361 or (801) 293-2300 (Day), (801)
244-5599 (Night/Weekend).

List of Subjects in 49 CFR Part 219

Alcohol abuse, Drug abuse, Drug
testing, Penalties, Railroad safety,
Safety, Transportation.

The Final Rule

m In consideration of the foregoing, FRA
amends chapter II, subtitle B of title 49,
Code of Federal Regulations as follows:

PART 219—[AMENDED]

m 1. The authority citation for part 219
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20140,
21301, 21304, 21311; 28 U.S.C. 2461, note;
and 49 CFR 1.49(m).

m 2. Appendix B to part 219 is revised to
read as follows:

Appendix B to Part 219—Designation of
Laboratory for Post-Accident
Toxicological Testing

The following laboratory is currently
designated to conduct post-accident
toxicological analysis under subpart C of this
part: Northwest Toxicology/LabOne, Hayes
Building, Suite #C, 2282 South Presidents
Drive, West Valley City, UT 84120,
Telephone: (800) 322-3361 or (801) 293—
2300 (Day), (801) 244-5599 (Night/Weekend).

Issued in Washington, DC, on March 29,
2005.
Robert D. Jamison,

Acting Administrator, Federal Railroad
Administrator.

[FR Doc. 05-6653 Filed 4—1-05; 8:45 am|
BILLING CODE 4910-06-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Rural Utilities Service
7 CFR Part 1738

RIN 0572-AB81

Rural Broadband Access Loans and
Loan Guarantees

AGENCY: Rural Utilities Service, USDA.
ACTION: Proposed rule.

SUMMARY: The Rural Utilities Service
(RUS), an agency delivering the U. S.
Department of Agriculture’s Rural
Development Utilities Programs, is
amending its regulations to revise the
definition for “‘eligible rural
community” as it relates to the rural
access broadband loans and loan
guarantees program.

In the final rule section of this
Federal Register, RUS is publishing this
action as a direct final rule without
prior proposal because RUS views this
as a non-controversial action and
anticipates no adverse comments. If no
adverse comments are received in
response to the direct final rule, no
further action will be taken on this
proposed rule and the action will
become effective at the time specified in
the direct final rule. If RUS receives
adverse comments, a timely document
will be published withdrawing the
direct final rule and all public
comments received will be addressed in
a subsequent final rule based on this
action.

DATES: Comments on this proposed
action must be received by RUS via
facsimile transmission or carry a
postmark or equivalent no later than
May 4, 2005.

ADDRESSES: You may submit comments
by any of the following methods:

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Agency Web Site: http://
www.usda.gov/rus/index2/

Comments.htm. Follow the instructions
for submitting comments.

e E-mail: RUSComments@usda.gov.
Include in the subject line of the
message ‘“‘Broadband Loans and Loan
Guarantees”.

e Mail: Addressed to Richard Annan,
Director, Program Development and
Regulatory Analysis, Rural Utilities
Service, U.S. Department of Agriculture,
1400 Independence Avenue, SW., STOP
1522, Washington, DC 20250-1522.

e Hand Delivery/Courier: Addressed
to Richard Annan, Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, U.S. Department
of Agriculture, 1400 Independence
Avenue, SW., Room 5168 South
Building, Washington, DC 20250-1522.

Instructions: All submissions received
must include that agency name and the
subject heading ‘“Broadband Loans and
Loan Guarantees”. All comments
received must identify the name of the
individual (and the name of the entity,
if applicable) who is submitting the
comment. All comments received will
be posted without change to http://
www.usda.gov/rus/index2/
Comments.htm, including any personal
information provided.

FOR FURTHER INFORMATION CONTACT:
Jonathan Claffey, Acting Assistant
Administrator, Telecommunications
Program, Rural Utilities Service, U.S.
Department of Agriculture, 1400
Independence Avenue, SW., STOP
1590, Room 4056, Washington, DC
20250-1590. Telephone number (202)
720-9554, Facsimile (202) 720-0810.
SUPPLEMENTARY INFORMATION: See the
supplementary information provided in
the direct final rule located in the Rules
and Regulations direct final rule section
of this Federal Register for the
applicable supplementary information
on this action.

Dated: March 28, 2005.
Curtis M. Anderson,
Acting Administrator, Rural Utilities Service.
[FR Doc. 05-6538 Filed 4—1-05; 8:45 am]
BILLING CODE 3410-15-P

FEDERAL ELECTION COMMISSION

11 CFR Parts 100, 110 and 114
[Notice 2005-10]

Internet Communications

AGENCY: Federal Election Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Election
Commission requests comments on
proposed changes to its rules that would
include paid advertisements on the
Internet in the definition of “public
communication.” These changes to the
Commission’s rules would implement
the recent decision of the U.S. District
Court for the District of Columbia in
Shays v. Federal Election Commission,
which held that the current definition of
“public communication” impermissibly
excludes all Internet communications.
Comment is also sought on the related
definition of “generic campaign
activity” and on proposed changes to
the disclaimer regulations. Additionally,
comment is sought on proposed new
exceptions to the definitions of
“contribution” and “‘expenditure” for
certain Internet activities and
communications that would qualify as
individual volunteer activity or that
would qualify for the “press
exemption.” These proposals are
intended to ensure that political
committees properly finance and
disclose their Internet communications,
without impeding individual citizens
from using the Internet to speak freely
regarding candidates and elections. The
Commission has made no final decision
on the issues raised in this rulemaking.
Further information appears in the
supplementary information that follows.
DATES: Comments must be received on
or before June 3, 2005. The Commission
will hold a hearing on the proposed
rules on June 28-29, 2005 at 9:30 a.m.
Anyone wishing to testify at the hearing
must file written comments by the due
date and must include a request to
testify in the written comments.
ADDRESSES: All comments must be in
writing, must be addressed to Mr. Brad
C. Deutsch, Assistant General Counsel,
and must be submitted in either
electronic, facsimile, or hard copy form.
Commenters are strongly encouraged to
submit comments electronically to
ensure timely receipt and consideration.
Electronic comments must be sent to
either internet@fec.gov or submitted
through the Federal eRegulations Portal
at http://www.regulations.gov. Any
commenters who submit electronic
comments and wish to testify at the
hearing on this rulemaking must also
send a copy of their comments to
internettestify@fec.gov. If the electronic
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comments include an attachment, the
attachment must be in the Adobe
Acrobat (.pdf) or Microsoft Word (.doc)
format. Faxed comments must be sent to
(202) 219-3923, with hard copy follow-
up. Hard copy comments and hard copy
follow-up of faxed comments must be
sent to the Federal Election
Commission, 999 E Street, NW.,
Washington, DC 20463. All comments
must include the full name and postal
service address of the commenter or
they will not be considered. The
Commission will post comments on its
Web site after the comment period ends.
The hearing will be held in the
Commission’s ninth floor meeting room,
999 E Street, NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Brad C. Deutsch, Assistant General
Counsel, Ms. Amy L. Rothstein, Mr.
Richard T. Ewell, or Ms. Esa L. Sferra,
Attorneys, 999 E Street, NW.,
Washington, DC 20463, (202) 694—1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION:

1. Introduction

The Bipartisan Campaign Reform Act
of 2002, Pub. L. 107-155, 116 Stat. 81
(March 27, 2002) (“BCRA”), amended
the Federal Election Campaign Act of
1971, as amended, 2 U.S.C. 431 ef seq.
(the “Act”), in many respects. Four of
these amendments are germane to this
rulemaking.

First, section 441i(b) of BCRA requires
state, district, and local political party
committees to use only Federal funds?
for certain types of “Federal election
activity,” including for any “public
communication that refers to a clearly
identified candidate for Federal office
* * * and that promotes or supports a
candidate for that office, or attacks or
opposes a candidate for that office[.]” 2
2 U.S.C. 431(20)(A)(iii) (emphasis
added). BCRA defines a “public

1“Federal funds” are funds subject to the
limitations, prohibitions, and reporting
requirements of the Act. See 11 CFR 300.2(g). “Non-
Federal funds” are funds not subject to the
limitations and prohibitions of the Act. See 11 CFR
300.2(k).

2 There are four types of “Federal election
activity””: Type 1—Voter registration activity during
the period that begins on the date that is 120 days
before a regularly scheduled Federal election is
held and ends on the date of the election; Type 2—
Voter identification, get-out-the-vote activity, or
generic campaign activity conducted in connection
with an election in which a candidate for Federal
office appears on the ballot; Type 3—A public
communication that promotes, supports, attacks or
opposes a clearly identified candidate for Federal
office; and Type 4—Services provided during any
month by an employee of a state, district, or local
committee of a political party who spends more
than 25 percent of that individual’s compensated
time during that month on activities in connection
with a Federal election. See 2 U.S.C. 431(20) and
11 CFR 100.24.

communication” as ‘““a communication
by means of any broadcast, cable, or
satellite communication, newspaper,
magazine, outdoor advertising facility,
mass mailing, or telephone bank to the
general public, or any other form of
general public political advertising.”

2 U.S.C. 431(22) (emphasis added).

Second, section 441i(b) of BCRA also
restricts the funds that state, district,
and local political party committees
may use for certain “generic campaign
activity.” 2 U.S.C. 431(20)(A)(ii); 11 CFR
100.24(2)(ii). BCRA defines “generic
campaign activity’’ as “‘campaign
activity that promotes a political party
and does not promote a [Federal]
candidate or non-Federal candidate.”

2 U.S.C. 431(21). “Generic campaign
activity” by state, district, and local
party committees conducted in
connection with an election in which a
candidate for Federal office appears on
the ballot (regardless of whether a
candidate for state or local office also
appears on the ballot) must be paid for
either entirely with Federal funds or
with an allocated mix of Federal funds
and Levin funds.? See 2 U.S.C.
441i(b)(2)(A); 11 CFR 300.32(b)(1)(ii),
300.32(c) and 300.33.

Third, BCRA expressly repealed the
Commission’s then-existing rules on
“coordinated general public political
communication” at former 11 CFR
100.23, Public Law 107-155, sec. 214(b)
(March 27, 2002), and instructed the
Commission to promulgate new
regulations on “coordinated
communications paid for by persons
other than candidates, authorized
committees of candidates, and party
committees.” Public Law 107-155, sec.
214(c) (March 27, 2002).

Fourth, Congress revised the
“disclaimer” requirements in 2 U.S.C.
441d, by requiring a disclaimer when a
“disbursement” (rather than an
“expenditure”) is made for certain
communications.

The Commission promulgated
regulations in 2002 to implement
BCRA'’s provisions regarding (1) “public
communication,” (2) “generic campaign
activity,” (3) coordination with
candidates and political parties, and (4)
disclaimers. See Final Rules on

3Levin funds are a type of non-Federal funds
created by BCRA that may be raised and spent by
state, district, and local party committees and
organizations to pay for the allocable portion of
Types 1 and 2 Federal election activity. See 2 U.S.C.
441i(b)(2)(A) and (B); 11 CFR 300.2(i), 300.32(b).
These funds may include donations from some
sources ordinarily prohibited by Federal law (e.g.,
corporations, labor organizations and Federal
contractors) to the extent permitted by state law, but
are limited to $10,000 per calendar year from any
source or to the limits set by State law—whichever
limit is lower. See 11 CFR 300.31.

Prohibited and Excessive Contributions;
Non-Federal Funds or Soft Money, 67
FR 49,064 (July 29, 2002) (“Soft Money
Final Rules”); Coordinated and
Independent Expenditures, 68 FR 421
(Jan. 3, 2003); Disclaimers, Fraudulent
Solicitation, Civil Penalties, and
Personal Use of Campaign Funds, 67 FR
76,962 (Dec. 13, 2002).

In Shays v. Federal Election
Commission, 337 F.Supp.2d 28 (D.D.C.)
appeal filed, No. 04-5352 (DC Cir. Sept.
28, 2004) (“Shays”), the United States
District Court for the District of
Columbia overturned some of these
regulations. First, the district court held
that excluding all Internet
communications from the Commission’s
rule defining “public communication”
in 11 CFR 100.26 was inconsistent with
Congress’s use of the phrase “or any
other form of general public political
advertising” in BCRA’s definition of
“public communication.” ¢ Shays at 69.
The district court concluded that
“[w]hile all Internet communications do
not fall within [the scope of ‘any other
form of general public political
advertising’], some clearly do.” Id. at 67.
The court left it to the Commission to
determine ‘“what constitutes ‘general
public political advertising’ in the world
of the Internet,” and thus should be
treated as a “‘public communication”.
Id. at 70.

Second, the district court found the
Commission’s rule defining the term
““generic campaign activity’ to be “an
impermissible construction of the Act,”
to the extent it incorporated the
regulatory definition of “public
communication,” which excludes all
forms of Internet communications. Id. at
112. Although the court specifically
approved the definition of “generic
campaign activity” as a “public
communication,” the Shays court found
that the 2002 Notice of Proposed
Rulemaking for “‘generic campaign
activity”” did not provide adequate
notice to the public that the
Commission might define “‘generic
campaign activity” as a “public
communication” in the final rules. Id. at
112; see also Notice of Proposed
Rulemaking on Prohibited and
Excessive Contributions; Non-Federal
Funds or Soft Money, 67 FR 35,654,
35,675 (May 20, 2002).

4The court found that this rule did not satisfy
step one of the test set out by the Supreme Court
in Chevron, U.S.A., Inc. v. National Res. Def.
Council, 467 U.S. 837 (1984) (“Chevron’). The
Shays court stated that, in the alternative, the
regulatory definition of “public communication” as
applied to the “content prong” of the coordinated
communication regulations in 11 CFR 109.21(c) is
inconsistent with the Act and, therefore, provides
an independent basis for invalidation under step
two of the Chevron test. See Shays at 70-71.
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Third, the district court invalidated
the “content prong” of the
Commission’s coordinated
communications rule at 11 CFR
109.21(c), which incorporates the
definition of ““public communication” at
11 CFR 100.26. The Shays court found
that expenditures for communications
that have been coordinated with a
candidate, a candidate’s authorized
committee, or a political party
committee have value for, and therefore
are in-kind contributions to, that
candidate or committee, regardless of
the content, timing, or geographic reach
of the communications. Shays at 63—64.
Accordingly, the court held that certain
regulatory exclusions contained in the
“content prong” ‘“undercut [the Act’s]
statutory purpose of regulating
campaign finance and preventing
circumvention of the campaign finance
rules.” Id. at 63.

The district court remanded each of
these rules to the Commission for
further action consistent with its
opinion. Accordingly, the Commission
is issuing this Notice of Proposed
Rulemaking (“NPRM”), which
addresses several topics. First, the
proposed rules in 11 CFR 100.26 would
identify the types of Internet
communications that are forms of
“general public political advertising”
and that therefore would qualify as
public communications. Specifically,
the Commission proposes to retain a
general exclusion of Internet
communications from the definition of
“public communication,” except for
those advertisements where another
person or entity has been paid to carry
the advertisement on its Web site,
because these communications would
constitute “‘general public political
advertising.” This proposed change
addresses the Shays court’s concern
about the wholesale exclusion of all
Internet communications from the
definition of “public communication.”
Because only Internet communications
that constitute “general public political
advertising,” as defined by the
regulation, would be included in the
proposed definition of “public
communication” in section 100.26, the
Commission anticipates that the
proposed definition would have an
extremely limited impact, if any, on the
use of the Internet by individuals as a
means of communicating their political
views, obtaining information regarding
candidates and elections, and
participating in political campaigns.

Second, this NPRM republishes and
invites comment on the current
definition of “generic campaign
activity” in section 100.25, which
includes the term “public

communication.” The Commission
notes that any changes to the underlying
definition of “public communication”
pertaining to the Internet would
automatically apply to “generic
campaign activity.”

Third, the Commission proposes to
modify somewhat its rules at 11 CFR
110.11(a) as to which Internet
communications require disclaimers.
Political committee Web sites would
continue to need disclaimers.
Individuals and entities other than
political committees, however, would
need to place disclaimers only on paid
Internet advertisements (i.e., Internet
communications that constitute
“general public political advertising”
under the proposed definition of
“public communication”) if the
advertisements either solicit
contributions or expressly advocate the
election or defeat of a clearly identified
candidate for Federal office. The
Commission also proposes to clarify the
current requirement that disclaimers be
included in “unsolicited electronic mail
of more than 500 substantially similar
communications” by defining
“unsolicited” as “those e-mails that are
sent to electronic mail addresses
purchased from a third party.” The goal
of this proposed change would be to
continue to require disclaimers on
political “spam,” without interfering
with individuals who participate in
large on-line communities.

In addition, the Commission is
proposing to add new rules specifically
excepting certain volunteer activity on
the Internet from the definitions of
“contribution” and “expenditure,” and
by clarifying that the rules in section
114.9 regarding the use of corporate or
labor organization facilities apply to the
use of computers, software, and other
Internet equipment and services. Lastly,
the proposed rules seek to establish an
Internet exception from the definitions
of “contribution” and “‘expenditure” for
certain media activity.

The Commission has announced
plans to initiate a separate rulemaking
on certain non-Internet aspects of the
coordinated communication rules at
11 CFR 109.21(c) in the coming months.
For purposes of this rulemaking, the
coordinated communication rules are
referenced only to provide notice that
the proposed changes to the definition
of “public communication” in 11 CFR
100.26 would have an impact on the
scope of the coordinated
communication rules.

I1. 11 CFR 100.26—Definition of ‘“‘Public
Communication”

BCRA defines a “public
communication’ as “‘a communication

by means of any broadcast, cable, or
satellite communication, newspaper,
magazine, outdoor advertising facility,
mass mailing or telephone bank to the
general public, or any other form of
general public political advertising.”

2 U.S.C. 431(22). The Commission’s
current rules at 11 CFR 100.26 track the
statutory definition, except that the
definition in the rules explicitly
excludes all communications over the
Internet.

As a consequence, Internet
communications are excluded from
other rules governing the funding of a
“public communication.” For example,
State, district, and local political party
committees and organizations must use
only Federal funds for any “public
communication” that promotes,
supports, attacks or opposes (“PASOs”)
a Federal candidate. See 2 U.S.C.
431(20)(A)(iii) and 441i(b); 11 CFR
100.24(b)(3) and (c)(1), 300.32(a)(1) and
(2). In addition, these party committees
must use all Federal funds or an
allocable mix of Federal funds and
Levin funds for any “public
communication” that constitutes
““generic campaign activity” in
connection with an election in which a
candidate for Federal office appears on
the ballot. See 11 CFR 100.25; 11 CFR
300.33(a)(2).

The term “public communication” is
also used to determine whether a
disclaimer is needed on certain
communications under 11 CFR 110.11.
Moreover, the “public communication”
definition is one key element in
determining what qualifies as a
coordinated communication under
11 CFR 109.21 and a party coordinated
communication under 11 CFR 109.37.
“Public communication” may also be
used to determine whether a person is
an agent of a candidate for State or local
office in 11 CFR 300.2(b)(4), and
whether certain expenses must be
allocated between Federal and non-
Federal accounts by separate segregated
funds (“SSFs”’) and nonconnected
committees under 11 CFR 106.6(b) and
).

In light of the Shays decision, the
Commission is reconsidering which
Internet communications would qualify
as “general public political advertising,”
and thus would be a “public
communication.” The Commission’s
proposed rule attempts to strike a
balance between provisions of the Act
that regulate “general public political
advertising” and significant public
policy considerations that encourage the
Internet as a forum for free or low-cost
speech and open information exchange.
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A. The Internet and the 2004 Elections

The Internet has unique
characteristics that distinguish it from
traditional media.? Unlike traditional
media, “the Internet can hardly be
considered a ‘scarce’ expressive
commodity. It provides relatively
unlimited, low-cost capacity for
communication of all kinds.”” Reno v.
ACLU, 521 U.S. 844, 870 (1997)
(“Reno”). Additionally, because an
Internet communication is not limited
in format and is not necessarily limited
in duration, unlike television and radio
programming, the Internet provides a
means to communicate with a large and
geographically widespread audience,
often at little cost.®

The Internet also differs from
traditional media because individuals
must generally be proactive in order to
access information over the Internet,
unlike users of traditional media. The
Supreme Court has found that
communications over the Internet are
not as “invasive’”’ as communications
through traditional media. Reno at 870.
In further contrast to passive, one-way
traditional media, the Internet can
provide interactive, real-time, two-way
communications.

The Internet’s accessibility, low-cost,
and interactive features make it a
popular choice for sending and
receiving information. In 2004, an
estimated 201 million people in the
United States used the Internet.” At the
end of 2004, an estimated 63 percent of
the adult American population, and 81
percent of American teenagers, used the
Internet; on average, some 70 million
American adults logged onto the
Internet daily.8

5 See Enrique Armijo, Public Airwaves, Private
Mergers: Analyzing the FCC’s Faulty Justification
for the 2003 Media Ownership Rule Change, N.C.

L. Rev. 1482, 1494 (May 2004) (discussing broadcast
media and the Internet as “‘imperfect substitutes”);
see also Ryan Z. Watts, Independent Expenditures
on the Internet: Federal Election Law and Political
Speech on the World Wide Web, 8 CommLaw
Conspectus 149, 160 (Winter 2000) (discussing
Reno v. ACLU, 521 U.S. 844 (1997) and the
Internet’s differences from traditional media).

6 See Edward L. Carter, Esq., Outlaw Speech on
the Internet: Examining the Link Between Unique
Characteristics of Online Media and Criminal Libel
Prosecutions, 21 Santa Clara Computer & High
Tech. L.J. 289, 316—17 (January 2005) (“Internet is
unlike traditional print or broadcast media in that
messages can have a long shelf life—an Internet
message can circulate via e-mail or remain posted
somewhere even long after the message’s creator
has tried to retract it.”).

7 See Internet World Stats available at http://
www.internetworldstats.com/stats2.htm (last visited
3/7/2005).

8 See Pew Internet & American Life Project,
Trends 2005, Chapter 4, Internet: The
Mainstreaming of Online Life, p. 58 (2005) available
at http://www.pewinternet.org/pdfs/
Internet_Status_2005.pdf (last visited 3/7/2005).

A growing segment of the American
population uses the Internet as a
supplement to, or as a replacement for,
more traditional sources of information
and entertainment, such as newspapers,
magazines, television, and radio. In
mid-2004, 92 million Americans
reported obtaining news from the
Internet.®

As the public has turned increasingly
to the Internet for information and
entertainment, advertisers have
embraced the Internet and its new
marketing opportunities. Internet
advertising revenue increased by 21
percent between 2002 and 2003 and
reached $4.6 billion in the first six
months of 2004.1°

The 2004 election cycle marked a
dramatic shift in the scope and manner
in which citizens used Web sites,
blogs,? listservs,12 and other Internet
communications to obtain information
on a wide range of issues and
candidates.?® The number of Americans
who used the Internet as a source of
campaign news more than doubled
between 2000 and 2004, from 30 million
to 63 million.?* An estimated 11 million
people relied on politically oriented
blogs as a primary source of information
during the 2004 presidential
campaign,?® and a full 18 percent of all
Americans cited the Internet as their

9 See Pew Internet & American Life Project and
the University of Michigan School of Information,
The Internet and the Democratic Debate, p. 2
(October 27, 2004) available at http://
www.pewinternet.org/pdfs/
PIP_Political_Info_Report.pdf (last visited 3/7/
2005).

10 See PriceWatherhouseCoopers and Interactive
Advertising Bureau, IAB Internet Advertising
Revenue Report (April 2004 and September 2004),
available at http://www.iab.net/recources/
ad_revenue.asp (last visited 3/7/2005).

11 The word “blog” derives from the term “Web
log” and is defined as ““a Web site that contains an
online personal journal with reflections, comments
and often hyperlinks provided by the writer.” http:/
/www.merriam-webster.com (last visited 3/7/2005).
People who maintain blogs are known as
“bloggers.”

12 A “listserv” is a software program that
automatically sends electronic mail messages to
multiple e-mail addresses on an electronic mailing
list. See, e.g., http://www.Isoft.com/products/
listserv.asp (last visited 3/7/2005). The term
“listserv”” is commonly used, however, to denote
the electronic mailing list itself or the automated
forwarding to all addresses on the mailing list of an
e-mail sent only to the listserv’s e-mail address.

13 See Pew Internet & American Life Project, The
Internet and Campaign 2004, available at http://
www. pewinternet.org/pdfs/PIP_2004_Campaign.pdf
(last visited 3/17/2005).

14 See note 9, above, The Internet and Democratic
Debate, p. 2. During the same time period, the
number of people reporting television as their
primary source of campaign information declined.
Id.

15 See Jessica Mintz, When Bloggers Make News—
As Their Count Increases, Web Diarists Are Asking:
Just What Are the Rules? Wall St. J., Jan. 21, 2005
at B1.

leading source of news about the 2004
presidential election.16

B. Internet Communications—Proposed
11 CFR 100.26

Because the Internet is a unique form
of communication, the Commission
proposes to preserve the general
exclusion of Internet communications
from the definition of “public
communication” in 11 CFR 100.26.

At the same time, however, the
Commission recognizes that Internet
communications may, in some
circumstances, constitute ‘“‘general
public political advertising”” within the
definition of ““public communication”
in 11 CFR 100.26.

Accordingly, the Commission
proposes to amend 11 CFR 100.26 to
include “general public political
advertising” in the form of paid Internet
advertisements placed on another
person’s or entity’s Web site. Such
advertisements could take the form, for
example, of streaming video that
appears in banner advertisements 17 or
“pop-up”’ advertisements.18

The Commission invites comment on
whether announcements placed for a fee
on another entity’s Web site should be
considered “general public political
advertising,” and therefore, a “public
communication” under 11 CFR 100.26.
Is this approach consistent with BCRA’s
definition of “public communication”
to include broadcast, cable or satellite
communications, newspaper, magazines
and outdoor advertising facilities, all of
which typically charge fees to those
who run political advertisements?

If a mode of communication does not
cost any money, can it be “general
public political advertising”” and
therefore a “public communication”
within the meaning of the statute? For

16 See note 8, above, The Mainstreaming of
Online Life, p. 2.

17 “Banner advertisements” are advertisements on
a Web page that convey messages in text, animated
graphics, and sound. They traditionally appear in
rectangular shape, but may take any shape.
Typically, banner advertisements are linked to the
advertiser’s Web site, which enables a viewer to
“click through” the advertisement to view the
advertiser’s Web site for further information on the
product or service advertised. See http://
www.netlingo.com/lookup.cfm?term=ad+banner
(last visited 3/7/2005).

18 “Pop-up”’ advertisements usually appear in a
separate browser window from the one being
viewed. The advertisements are superimposed over
the window being viewed, and require the viewer
to take some action, such as closing the window in
which the pop-up advertisement appears, to
continue viewing the underlying browser window.
See http://www.netlingo.com/
lookup.cfm?term=pop % 2Dup % 20ad (last visited 3/
7/2005). Although pop-up advertisements
technically are not part of the underlying Web site
or account, the Commission seeks comment on
whether they should be considered to be “placed
on” the Web site for purposes of this rulemaking.
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example, a person might appear in a
public square and give a campaign
speech before 500 or more people. If
such a public speech does not cost any
money to undertake, is it outside the
scope of “general public political
advertising” under the statute and
therefore not a “public
communication”? Likewise, is such a
public speech outside the scope of an
“expenditure” or “contribution” under
the statute? Also, should “general
public political advertising”” include
Internet advertisements where the
advertising space is provided in
exchange for something of value other
than a monetary payment, for example
through an exchange of comparable
advertising? Although the Commission’s
proposed rule would exclude Internet
activity that is not placed for a fee,
should the Commission amend its
regulation to explicitly state that it is
not including “bloggers” in the
definition of “public communication”?
The Act and Commission regulations
recognize that corporations and labor
organizations can communicate with
their restricted class, but not with the
general public, on “any subject,” and
that membership organizations may
similarly communicate with their
members. See 2 U.S.C. 431(9)(B)(iii) and
441b(b)(2)(A); 11 CFR 100.134(a) and
114.3(c)(3); see also AO 1997—-16.
Should the Commission consider
excluding from the definition of
“general public political advertising”
paid advertisements appearing on
corporate and labor organization Web
sites if access to those sites is restricted
to the restricted class of a corporation or
labor organization, or to only the
members of a membership organization?

C. Effect of Proposed Definition of
“Public Communication” on Federal
Election Activity by State, District, and
Local Party Committees Under 11 CFR
100.24(b) and (c)

BCRA defines “Federal election
activity” to include “‘a public
communication that refers to a clearly
identified candidate for Federal office
* * * and that promotes or supports a
candidate for that office, or attacks or
opposes a candidate for that office[.]” 2
U.S.C. 431(20)(A)(iii); see also 11 CFR
100.24(b)(3). State, district, and local
political party committees and
organizations, State and local
officeholders and candidates, and their
agents, are prohibited from using non-
Federal funds to pay for this type of
Federal election activity. See 2 U.S.C.
441i(b) and (f); 11 CFR 100.24(b)(3) and
(c)(1), 300.32(a)(1) and (2), and 300.71.

The Commission notes that the
original definition of “public

communication” in 11 CFR 100.26 was
promulgated to permit state, district,
and local committees to make references
to their Federal candidates on the
committees’ official Web sites without
automatically federalizing the year-
round costs of maintaining such a site.
It should be noted that this effect of the
Internet exclusion was not rejected by
the Shays court. The proposed rule
would continue to allow this exclusion
for these Web sites, while requiring that
state, district, and local party
committees use exclusively Federal
dollars to place advertisements that
PASO a Federal candidate on another
individual’s or entity’s Web site. State,
district, and local committee Web sites
would still have to maintain disclaimers
as required under 11 CFR 110.11(a)(1).
The Commission invites comment on
this approach and on whether the
Commission should consider further
changing its definition of “public
communication.”

The Commission also seeks comment
on the consequences of alternative
approaches. For example, if a mere
PASQO reference to a Federal candidate
on a State, district, or local committee’s
Web site were to constitute a public
communication, does that require that
the entire Web site be paid for with hard
dollars? If not, the Commission seeks
comment on how to allocate that
portion of the Web site that must be
paid for with hard dollars—for example,
based on the time and space of the Web
site that contains PASO
communications as compared to the site
overall, or should another allocation
method be required? In addition, what
costs should be included in the
allocation calculations—all of the costs
associated with establishing and
maintaining the Web site, or only the
marginal costs of creating and
maintaining the PASO communication,
or some other formulation?

The Commission seeks comment on
whether any payment by a State,
district, or local party to an outside
vendor for content that PASOs a Federal
candidate that is exclusively placed on
the party’s Web site should constitute
“general public political advertising”
and be deemed a “public
communication,” thus requiring
regulation under 2 U.S.C. 441i(b)(1).

III. 11 CFR 100.25—Definition of
“Generic Campaign Activity”

“Federal election activity” includes
““‘generic campaign activity”’ conducted
in connection with an election in which
a candidate for Federal office appears on
the ballot. 2 U.S.C. 431(20)(A) and 11
CFR 100.24. BCRA defines ‘“‘generic
campaign activity” to mean ‘“campaign

activity that promotes a political party
and does not promote a candidate or
non-Federal candidate.” 2 U.S.C.
431(21). The Commission’s regulations
construe this statutory term to mean “‘a
public communication that promotes or
opposes a political party and does not
promote or oppose a clearly identified
Federal candidate or a non-Federal
candidate.” 11 CFR 100.25 (emphasis
added).

As noted above, the Shays court
rejected the Commission’s definition of
““generic campaign activity” on two
grounds: first, that it improperly
excluded all Internet communications
and, second, for lack of notice to the
public that it would be limited to
“public communications” as defined in
11 CFR 100.26. The Commission
proposes to address the district court’s
first concern by revising the definition
of “public communication” to remove
the wholesale exclusion of all Internet
communications and to replace it with
a more limited exclusion, as explained
above. The Commission is addressing
the court’s second concern by providing
the public with notice and an
opportunity to comment at this time on
whether the Commission should
continue to define the term “generic
campaign activity” as “a public
communication,” which, as proposed,
would include some types of Internet
advertisements. Given that Shays
specifically approved the existing
definition of “generic campaign
activity,” except for the exclusion of
Internet communications and the notice
issue, the Commission is not proposing
to revise the definition of “‘generic
campaign activity” at this time. The
Commission invites comments on this
approach.

IV. 11 CFR 110.11—Communications;
Advertising; Disclaimers (2 U.S.C.
441d)

With its relatively low cost, wide
availability, and ease of access, the
Internet is used by millions of
individuals daily to share information
and air their views on a variety of
subjects. The Commission recognizes
that significant policy reasons support
the continued exclusion of most Internet
communications from the disclaimer
requirements.

As the Commission has stated
previously, the Internet ““is a medium
that allows almost limitless,
inexpensive communication across the
broadest possible cross-section of the
American population. Unlike media
such as television and radio, where the
constraints of the medium make access
financially prohibitive for the general
population, the Internet is by definition
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a bastion of free political speech, where
any individual has access to almost
limitless political expression with
minimal cost.” Soft Money Final Rules,
67 FR at 49,072. To this extent, the
Internet can be the modern equivalent of
a soapbox in a public square. See Reno,
521 U.S. at 870 (““Through the use of
chat rooms, any person with a phone
line can become a town crier with a
voice that resonates farther than it could
from any soapbox. Through the use of
Web pages, mail exploders, and
newsgroups, the same individual can
become a pamphleteer.”)

The Commission notes that with
respect to most Internet Web sites and
blogs, the burden of complying with a
disclaimer requirement, and the
resources needed for the Commission to
monitor such a requirement, could
outweigh the value of disclosure. This is
particularly true given that the identity
of the sponsor of an Internet
communication is often already
apparent from the face of the
communication. The Commission seeks
comment on these policy rationales and
alternative approaches to the disclaimer
requirement.

The Act and the Commission’s rules
require certain communications to
include clear and conspicuous
statements to the public regarding the
sources of their funding. See 2 U.S.C.
441d; 11 CFR 110.11. This disclaimer
notice must identify the payor and
disclose either the name of the
candidate’s committee that authorized
the communication or the fact that no
candidate or candidate’s committee
authorized the communication. See 2
U.S.C. 441d(a); 11 CFR 110.11(b). If the
disclaimer notice states that the
communication was not authorized by a
candidate or candidate’s committee, the
notice must disclose the payor’s full
name and street address, telephone
number, or World Wide Web address.
See 2 U.S.C. 441d(a)(3); 11 CFR
110.11(b)(3). Political committees must
include a disclaimer on any “public
communication” for which they make
disbursements. See 11 CFR 110.11(a)(1).
For all other persons, a disclaimer is
required for any “public
communication” that expressly
advocates the election or defeat of a
clearly identified candidate for Federal
office or that solicits contributions. See
11 CFR 110.11(a)(2) and (3).1° The
Commission notes that the lack of an
affirmative disclaimer requirement for
most Internet activities does not
alleviate a duty to comply with 2 U.S.C.
441h prohibitions against fraudulent

19F]ectioneering communications also require a
disclaimer. See 11 CFR 110.11(a)(4).

misrepresentation. The Commission
originally promulgated these regulations
to focus on what is commonly referred
to as “spam” e-mail.

A. Scope of Disclaimer Requirements—
Proposed 11 CFR 110.11(a)

In the existing disclaimer regulations
in section 110.11(a), the term “public
communication” differs slightly from
the term “public communication” as
defined in 11 CFR 100.26. Specifically,
“public communication” as defined in
current 11 CFR 100.26 expressly
excludes Internet communications,
whereas “public communication” as
defined in the current disclaimer
regulations includes “unsolicited
electronic mail of more than 500
substantially similar communications
and Internet Web sites of political
committees available to the general
public.” 11 CFR 110.11(a). Thus,
political committees must include
disclaimers on their Web sites available
to the general public, and in unsolicited
e-mail of more than 500 substantially
similar communications. Other persons
must also provide disclaimers in
unsolicited e-mail of more than 500
substantially similar communications
that expressly advocate the election or
defeat of a clearly identified Federal
candidate or solicit a contribution.

The Commission is concerned that the
current regulation emphasizes the
number of e-mail communications sent,
rather than focusing on whether an
expenditure was made that would
justify governmental regulation. The
Commission notes that the statute
generally seems to be predicated on an
“expenditure” or ‘“disbursement” being
made. The Commission is not interested
in requiring disclaimers on the personal
communications of private citizens. The
Commission is concerned that the lack
of definition for the term ‘““unsolicited,”
could have the effect of discouraging
individuals from engaging in discussion
and advocacy that is core political
speech protected by the First
Amendment and that is virtually cost-
free.

Therefore, the Commission is
proposing to change the disclaimer
requirement in 11 CFR 110.11(a) to
focus on those e-mail communications
for which the e-mail addresses of the
recipients were acquired through a
commercial transaction. Such a
disclaimer requirement is intended to
strike a balance between the disclosure
purposes of the Act and regulation of
expenditures, and the protection of
individual free speech and robust
communication. The Commission seeks
comment on this approach. Should the
Commission continue to include a 500-

e-mail threshold? Given the ease of
sending large numbers of e-mail, would
a larger numerical threshold be
appropriate? The Commission also seeks
comment on whether a minimum cost
should be included in this disclaimer
requirement, such as the $250 threshold
contained in the statute for independent
expenditures. See 2 U.S.C. 434(c)(1).
Should a dollar threshold be included
in concert with or in lieu of the 500-
piece requirement? Is there a more
appropriate definition of ‘““‘unsolicited”
e-mail in this context? Should
“unsolicited” e-mail include e-mail
where the recipients’ e-mail addresses
were acquired from a third party in a
non-cash transaction, either through an
e-mail list “swap,” or other multi-party
transactions where list of e-mail
addresses is acquired at no cost? The
Commission, alternatively, seeks
comments on whether the disclaimer
requirement for e-mail should be
removed entirely from the regulation.

The proposed revisions to the
disclaimer provisions in 11 CFR
110.11(a) would still require disclaimers
for any ““public communication” as
defined at 11 CFR 100.26 made by a
political committee, and for any “public
communication” by any person that
expressly advocates the election or
defeat of a clearly identified Federal
candidate or that solicits a contribution.
See 11 CFR 110.11(a). The proposed
definition of ““public communication”
in section 100.26 would have the effect
of expanding the scope of the disclaimer
requirements in section 110.11 to any
advertisement placed for a fee on
another party’s Web site that expressly
advocates the election or defeat of a
clearly identified Federal candidate or
solicits a contribution. In addition,
political committees would continue to
be required to post disclaimers on their
Web sites provided that they are
“available to the general public.”

The Commission seeks comments on
these proposed revisions to 11 CFR
110.11(a).

B. Bloggers Paid by Candidates

News reports indicate that in the 2004
elections some individual bloggers
received significant fees from the
campaign committees of at least one
presidential candidate and one Senate
candidate to promote the candidates’
campaigns on their blogs.20 For
example, the operator of the ninth most
“linked” blog on the Internet, which

20 See, e.g., William M. Bulkely and James
Bandler, Dean Campaign Made Payments to Two
Bloggers, Wall St. ]., Jan. 14, 2005 at B2; Charles
Babington and Brian Faler, A Committee Post and
a Pledge Drive—-Bloggers on the Payroll, Wash.
Post, Dec. 17, 2004, at A16.
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received as many as one million visits
daily, reportedly received $12,000 over
a four-month period from one
presidential candidate.2® The news
reports further indicate that not all of
the bloggers disclosed the payments to
the blogs’ readers.

The Commission notes that its current
rules require a political committee to
disclose this type of disbursement on its
publicly available reports filed with the
Commission. The Commission does not
therefore propose to change the
disclaimer regulation in 11 CFR
110.11(a) to require bloggers to disclose
payments from a candidate, a campaign,
or a political committee. The
Commission seeks comment on this
approach. Gould or should bloggers be
required to disclose such payments?
Could or should a blogger be required to
disclose payments only if the blogger
expressly advocates the election or
defeat of a clearly identified candidate
or solicits a contribution? Would a
payment by a political committee to a
blogger for promotional content on the
blog constitute “general public political
advertising” within the meaning of
section 100.267

V.11 CFR 109.21 and 109.37—
Coordinated Communications

A. Content Standards for Coordinated
Communications—11 CFR 109.21(c)

Payments for certain communications
that are coordinated with a candidate, a
candidate’s authorized committee, a
political party committee, or any of their
agents, are treated as in-kind
contributions to the candidate, the
candidate’s authorized committee, or
the political party committee. See 2
U.S.C. 441a(a)(7); 11 CFR 109.21. The
Commission’s regulations set out a
three-pronged test for determining
whether a communication has been
“coordinated.” See 11 CFR 109.21. The
three-pronged test looks, in part, at
whether the communication satisfies the
“content prong” of 11 CFR 109.21(c).22
To satisfy the “content prong” of the
coordinated communication test, a
communication must: (1) Be an
electioneering communication, as
defined in 11 CFR 100.29; (2) be a
public communication that
disseminates, distributes, or
republishes, in whole or in part,

21 See William M. Bulkely and James Bandler,
Dean Campaign Made Payments to Two Bloggers,
Wall St. J., Jan. 14, 2005 at B2.

22 The other two prongs of the coordinated
communication test are (1) whether someone other
than the candidate, the candidate’s authorized
committee, a political party committee, or any of
their agents paid for the communication in
question; and (2) whether the communication
satisfies the “conduct prong” of 11 CFR 109.21(d).

campaign materials prepared by a
Federal candidate, the candidate’s
authorized committee, or their agents;
(3) be a public communication that
expressly advocates the election or
defeat of a clearly identified candidate
for Federal office; or (4) be a public
communication that refers to a political
party or a clearly identified candidate
for Federal office, is publicly distributed
or disseminated within 120 days of an
election for Federal office, and is
directed to voters within the jurisdiction
of the clearly identified candidate or to
voters in a jurisdiction in which one or
more candidates of the political party
appear on the ballot. See 11 CFR
109.21(c)(1)—(c)(4).

In Shays, the court struck down the
“content prong” of the coordinated
communication test. The Commission
announced its intention to propose
changes regarding the non-Internet
aspects of the coordinated
communication regulations in a separate
rulemaking to take place later this year,
with final rules pending the outcome of
the Commission’s appeal of certain
aspects of the Shays decision.

Because of the pending appeal and
the upcoming rulemaking on
coordinated communications, the
Commission is not proposing to revise
11 CFR 109.21 in this rulemaking. The
Commission notes, however, that
revising the definition of “public
communication” to include certain
Internet communications would render
such Internet communications subject to
the current coordinated communication
provisions of section 109.21.23 The
Commission invites comments on this
approach.

The Commission’s rule would exempt
from the coordinated communication
rules advertisements that require
payments to outside vendors to create,
but that are placed only on the payor’s
own Web site. This could include a
corporation or other prohibited source.
The Commission seeks comment on
whether this approach is appropriate,
and on whether any other parts of the
Commission’s regulations, e.g. those
provisions at 11 CFR 114.4 that deal
with corporate and labor
communications beyond the restricted
class, can be interpreted to nonetheless
place restrictions on such activity. The
Commission’s rule would also exempt
from the coordinated communication
rules advertisements that are placed on
a prohibited source’s Web site for free,

231n addition to its use in connection with the
“content prong,” the term “public communication”
is used in connection with the “conduct prong” of
the coordinated communication regulations
involving the use of a “common vendor.” See 11
CFR 109.21(d)(4)(ii)(E) and (F).

even though a fee would normally be
charged. Is this an appropriate course?
Do any of the Commission’s other rules
already regulate this so that such
activity would be prohibited?

B. Dissemination, Distribution, or
Republication on the Internet—11 CFR
109.21

Under the current Commission
regulations, a person makes a
contribution by financing a public
communication that disseminates,
distributes, or republishes, in whole or
in part, campaign materials prepared by
a candidate, the candidate’s authorized
committee, or an agent of any of the
foregoing,” unless certain exceptions
apply. 11 CFR 109.21(c)(2). A
candidate’s principal campaign
committee need not report the
dissemination, distribution, or
republication of its campaign materials
as an in-kind contribution, however,
unless such activity is a “coordinated
communication” under 11 CFR 109.21.
See 11 CFR 109.23(a).

The Commission notes that the
proposed changes to the definition of
“public communication” would expand
the reach of this regulation to
individuals or entities that place
announcements for a fee on another
individual’s or entity’s Web site, when
the advertisement content otherwise
constitutes a republication regulated
under 11 CFR. 109.21(d)(6).

The Commission notes that the
proposed change to the definition of
“public communication” would not
affect content placed by an individual
on his or her own Web site, blog, or e-
mail. Because republishing campaign
materials on one’s own Web site, blog,
or e-mail would not be a public
communication, it would not be a
contribution to the candidate under 11
CFR 109.21. The Commission notes that
Senator Russ Feingold, one of BCRA’s
sponsors, stated recently that “linking
campaign Web sites, quoting from, or
republishing campaign materials and
even providing a link for donations to
a candidate, if done without
compensation, should not cause a
blogger to be deemed to have made a
contribution to a campaign or trigger
reporting requirements.”’24 Should the
Commission amend 11 CFR 109.21(c)(2)
to exempt all dissemination,
distribution, or republication of
campaign materials on the Internet
generally, or keep the reference in the
regulation to “public communication”?

24 Senator Russ Feingold, “Blogs Don’t Need Big
Government” available at http://mydd.com/story/
2005/3/10/112323/534 (last visited 3/17/2005).
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C. Political Party Coordinated
Communications—11 CFR 109.37

The “party coordinated
communication” rule at 11 CFR
109.37(a) sets out a three-pronged test
for determining whether payments by a
political party committee for
communications are “coordinated” with
a candidate for Federal office, a
candidate’s authorized committee, or an
agent of either of the foregoing. This test
parallels the three-pronged test in the
“coordinated communication”
regulations in 11 CFR 109.21. Therefore,
as with the coordinated communication
regulation, the proposed change to the
definition of ““public communication”
in 11 CFR 100.26 would expand the
scope of communications covered by
the party coordinated communication
regulation to include certain
communications over the Internet. The
Commission seeks comment on this
result.

VI. Other Uses of the Term ‘‘Public
Communication” in the Commission’s
Regulations

The term “public communication” is
also used in 11 CFR 106.6 and 300.2.
Thus, any changes to the definition of
“public communication” or “‘general
public political advertising” in
proposed 11 CFR 100.26 to include
certain Internet advertisements would
affect the application of these two
sections.

A. Allocation of Expenses Between
Federal and Non-Federal Activities by
Separate Segregated Funds and
Nonconnected Political Committees—11
CFR 106.6

The Commission recently
promulgated revisions to its rules on the
allocation of certain expenses by SSFs
and nonconnected committees. See 11
CFR 106.6(b)(1), (b)(2), and (f) (2005);
Final Rules on Political Committee
Status, Definition of Contribution, and
Allocation for Separate Segregated
Funds and Nonconnected Committees,
69 FR 68,056 (Nov. 23, 2004). These
revised regulations require SSFs and
nonconnected committees to allocate
between their Federal and non-Federal
accounts the costs of certain public
communications, such as those that
refer to a political party and clearly
identified Federal and non-Federal
candidates. In addition, the new
regulations set forth requirements as to
which public communications these
committees may pay for using non-
Federal funds.

The effect of the proposed revisions to
the definition of “public
communication” in 11 CFR 100.26

would require SSFs and nonconnected
committees to use Federal funds to pay
for some public communications over
the Internet. The Commission invites
comment on this result.

B. Definition of “Agent”—11 CFR 300.2

BCRA prohibits candidates for state
and local offices, and their agents, from
using non-Federal funds to pay for any
“public communication” that PASOs a
candidate for Federal office. See 2
U.S.C. 441i(f). Under the Commission’s
regulations, an “‘agent”” includes any
person who is authorized by a candidate
for state or local office to “spend funds
for a public communication,” as defined
in 11 CFR 100.26. 11 CFR 300.2(b)(4).
Thus, as a result of the proposed change
to the definition of “public
communication,” a person would be an
agent of a state or local candidate if he
or she is authorized by that non-Federal
candidate to pay for any Internet
communication that is a “public
communication” under proposed 11
CFR 100.26. The Commission invites
comments on this result and whether it
should consider further changing its
proposed definition of “general public
political advertising” or “public
communication” in 11 CFR 100.26 in
light of this result.

VII. 11 CFR 100.73 and 100.132—
Exception for News Story, Commentary,
or Editorial by the Media

The Commission is also considering
whether expressly to extend the
protections of the exception for news
stories, commentaries and editorials to
media activities that occur on the
Internet. In the Act, Congress exempted
from the definition of “expenditure”
“any news story, commentary, or
editorial distributed through the
facilities of any broadcasting station,
newspaper, magazine, or other
periodical publication, unless such
facilities are owned or controlled by any
political party, political committee, or
candidate.” 2 U.S.C. 431(9)(B)(i). In
enacting the statutory exemption for the
media, Congress intended to assure ‘‘the
unfettered right of the newspapers,
television networks, and other media to
cover and comment on political
campaigns.” H.R. Rep. No. 93—-1239, 93d
Congress, 2d Session at 4 (1974)
(emphasis added). The Commission has
implemented this statutory exemption
in its regulations. See 11 CFR 100.73
and 100.132.

Many aspects of the contemporary
media did not exist, or were not as
prevalent, when Congress enacted the
statutory exemption in the Act in the
1970s. In the past, however, the
Commission has made clear that the

statutory exemption applies to new and
emerging forms of mass media, even if
they did not exist or were not
widespread when Congress passed the
Act. For example, recognizing that cable
programming utilized the same aspects
of speech and communication of ideas
as broadcast stations, the Commission
modified its regulations to make clear
that the Act’s statutory exemption
applied to cable programming. The
Commission noted that “although the
cable television industry was much less
developed when Congress expressed
this intent, it is reasonable to conclude
that cable operators, programmers and
producers, when operating in their
capacity as news producers and
distributors, would be precisely the type
of ‘other media’ appropriately included
within this exemption.” Final Rules on
Candidate Debates and News Stories, 61
FR 18,050 (Apr. 24, 1996). Accordingly,
cable programming is included in the
Commission’s current regulations
implementing the statutory exemption.
See 11 CFR 100.73 and 100.132. See
also Turner Broadcasting System, v.
FCC, 512 U.S. 622 (1994); Medlock v.
Leathers, 499 U.S. 439, 444 (1991)
(stating that cable television provides
news, information, and entertainment
and is, in much of its operation, part of
the press).

The Commission is now considering
whether to amend its regulations to
make clear that the statutory exemption
also applies to media activities on the
Internet. Specifically, the Commission is
proposing to amend sections 100.73 and
100.132 of its regulations to indicate
that any media activities that otherwise
would be entitled to the statutory
exemption are likewise exempt when
they are transmitted over the Internet. In
so doing, the Commission recognizes
that media operations increasingly take
place on the Internet. The proposed
revision would allow for the application
of the media exemption to all forms of
media activities on the Internet, whether
it be through a Web site, e-mail, or some
other form of Internet communication.

The Commission seeks comment on
the proposed revisions to its regulatory
media exemption for news stories,
commentaries, and editorials. The
Commission also seeks comment on
whether the proposed revisions are
consistent with or required by the
statutory language of the Act. The
Commission further seeks comment on
the appropriate breadth of the
exemption to media activities over the
Internet. Should the exemption be
limited to entities who are media
entities and who are covering or
carrying a news story, commentary, or
editorial? Should the exemption be
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limited only to the Internet activities of
media entities that also have off-line
media operations? The Commission
notes that the proposed regulation
expressly rejects a policy that only a
bona fide press entity with an off-line
component is entitled to protection in
their on-line news stories,
commentaries, and editorials.

The proposed revision would extend
the media exemption to media entities
whose activities exist solely on-line,
without a print or broadcast component,
as well as to media entities who have a
broadcast or print component as well as
an on-line presence. For example,
Salon.com, Slate.com, and
Drudgereport.com do not publish off-
line. Such on-line sites provide direct
access to political news and events and
offer commentary on current affairs. The
Commission recognizes that on-line
sites are as accessible as printed
periodicals or news programs and
therefore proposes to clarify that the
media exemption extends to those
entities who may solely have an on-line
presence as well as to those entities who
have an on-line component in addition
to their broadcast or print activities. The
Commission seeks comment on this
approach. The Commission notes that it
has applied the media exemption on a
case-by-case basis in a wide variety of
contexts. See AOs 2004-7, 2003-34,
2000-13, 1996—48, 199641, 1996-16,
1992-26, 1988-22, 1987-08, 1982—44,
1982-58, 198090, 1980-109, and 1978~
76.

The Commission also seeks comment
on whether bloggers, whether acting as
individuals or through incorporated or
unincorporated entities, are entitled to
the statutory exemption. Can on-line
blogs be treated as “periodical
publications” within the meaning of the
exemption? See 2 U.S.C. 431(9)(B)(). If
not, why not? Is the media exemption to
be limited to traditional business
models, meaning entities that finance
operations with subscriptions or
advertising revenue? The Commission
also seeks comment on whether on-line
forums qualify for the exemption.

The Commission further seeks
comment on whether it makes any
difference under the Act if a blogger
receives compensation or any other
form of payment from any candidate,
political party, or political committee
for his or her editorial content. Would
any such payments mean that the
blogger is “controlled” by a candidate or
political party within the meaning of 2
U.S.C. 431(9)(B)(i), and therefore is not
entitled to the exemption? The
Commission has previously determined
that “commentary was intended to
allow third persons access to the media

to discuss issues.” See AO 1982—44.
Should bloggers’ activity be considered
commentary or editorializing, or news
story activity?

Lastly, the Commission seeks
comment on any other issue pertinent to
the Commission’s consideration of
whether to extend the protections of this
statutory exemption to media activities
on the Internet.

VIII. Proposed 11 CFR 100.94 and
100.155—Exceptions to the Definitions
of “Contribution” and “Expenditure”
for Individual or Volunteer Activity on
the Internet

Although the Internet is generally a
free or low-cost medium for
communication, the Act’s definitions of
“contribution” and “expenditure” are
broad enough to apply to some Internet
activity. For example, section 431(8) of
the Act states that the term
“contribution” includes “‘any gift,
subscription, loan, advance or deposit of
money or anything of value made by
any person for the purpose of
influencing any election for Federal
office.” 2 U.S.C. 431(8)(A)(i). Similarly,
section 431(9) of the Act states that the
term “‘expenditure” includes “‘any
purchase, payment, distribution, loan,
advance, deposit, gift of money or
anything of value, made by any person
for the purpose of influencing any
election for Federal office.” 2 U.S.C.
431(9)(A). These definitions have been
incorporated into subparts B and D of 11
CFR part 100.

Similarly, the Act’s definition of
“independent expenditure” is broad
enough to apply to some Internet
activity. Section 431(17) of the Act
states that “the term ‘independent
expenditure’ means an expenditure by a
person expressly advocating the election
or defeat of a clearly identified
candidate which is made without
cooperation or consultation with any
candidate, or any authorized committee
or agent of such candidate, and which
is not made in concert with, or at the
request or suggestion of, any candidate,
or any authorized committee or agent of
such candidate.” 2 U.S.C. 431(17); see
also 11 CFR 100.16.

However, the definition of
“contribution” in the Act and
Commission regulations does not
include “the value of services provided
without compensation by any
individual who volunteers on behalf of
a candidate or political committee.” 2
U.S.C. 431(8)(B)(i); 11 CFR 100.74.
Furthermore, the definition of a
“contribution” does not include:
the use of real or personal property,

including a church or community room used
on a regular basis by members of a

community for noncommercial purposes,

* * * yoluntarily provided by an individual
to any candidate or any political committee
of a political party in rendering voluntary
personal services on the individual’s
residential premises or in the church or
community room for candidate-related or
political party-related activities * * *.

2 U.S.C. 431(8)(B)(ii). See also 11 CFR
100.75 and 100.76. The Commission’s
regulations contain a parallel exception
to the definition of “expenditure”:

[n]o expenditure results where an individual,
in the course of volunteering personal
services on his or her residential premises to
any candidate or political committee of a
political party, provides the use of his or her
real or personal property to such candidate
for candidate-related activity or to such
political committee of a political party for
party-related activity.

11 CFR 100.135. See also 11 CFR
100.136.

The Commission is proposing new
rules to address the treatment of
uncompensated individual or volunteer
campaign activity on the Internet.
Specifically, the Commission proposes
the addition of two new sections to 11
CFR part 100 to provide new exceptions
from the definition of contribution” and
“expenditure.” Proposed 11 CFR 100.94
would create an exception to the
definition of “contribution” for certain
uncompensated individual or volunteer
Internet activity, while proposed 11 CFR
100.155 would create a parallel
exception to the definition of
“expenditure” for the same activity.

Under proposed 11 CFR 100.94 and
100.155, an uncompensated individual
acting independently or as a volunteer
would not make a contribution or
expenditure simply by using computer
equipment and services to engage in
Internet activities for the purpose of
influencing an election for Federal
office. The Commission notes that the
proposed rule would only apply to
computer and other facilities to which
the individual would otherwise have
access. The proposed rule would not
permit the purchase of equipment by an
individual or entity solely for the
purposes of allowing another individual
to participate in Internet activity. The
Commission seeks comment on this
approach.

In AO 1998-22, the Commission
concluded that even if an individual
acting independently incurs no
additional costs in creating a Web site
that contains express advocacy of a
clearly identified candidate, at least
some portion of the underlying costs of
creating and maintaining that Web site
is an expenditure under the Act and
must be reported if it exceeds $250 in
a calendar year. In contrast, in AO
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1999-17, the Commission concluded
that costs incurred by a campaign
volunteer in preparing a Web site on
behalf of a candidate on the volunteer’s
home computer are exempt from the
definition of “contribution” under the
volunteer exception contained in
section 100.75 of the regulations
(formerly section 100.7(b)(4)). The
Commission stated that the volunteer
exception applies to “individuals
known to the campaign who, with the
campaign’s permission (at some level)
engage in volunteer activity.” Id. The
Commission also determined that the
costs of e-mail messages sent by a
campaign volunteer using his or her
own computer equipment would be
covered by the volunteer exception, and
thus would not result in a contribution
to the campaign. Id.

The proposed rules in new sections
100.94 and 100.155 would supersede
AO 1998-22 to the extent that it treats
an individual’s independent use of
computer equipment and services for
Internet activity as an expenditure. The
proposed rules would also extend
beyond the specific guidance provided
in AO 1999-17 to clarify that these
exceptions would apply to an
uncompensated individual acting
independently or as a volunteer without
regard to whether the individual or
another person owns the computer
being used or where the Internet activity
is taking place. For example, the
proposed rule would permit an
individual or a volunteer to use
computer equipment and services
provided at a public facility, such as a
library or school, or provided by a
friend, without such Internet activity
being a contribution or expenditure. The
Commission, however, would continue
to view the purchase of mailing lists
(including e-mail lists) for the purposes
of forwarding candidate and political
committee communications as
expenditures or contributions. The
Commission seeks comment on this
approach. If the computer equipment
and service is provided by a corporation
or labor organization, the rules at 11
CFR 114.9 would apply. The proposed
rules would thereby avoid disparate
treatment of individuals or volunteers
who may not be able to afford the
purchase or maintenance of their own
computers or Web sites. The
Commission invites comments on this
approach. The Commission also seeks
comments on whether this exception
should be extended to volunteers who
receive some form of payment or
reimbursement from a candidate or a
political committee, such as
transportation, subsistence, or supplies.

Additionally, the Commission seeks
comments on whether the entirety of
AOs 1998-22 and 1999-17, or any
additional AOs, should be superseded
or whether there is any aspect of those
AOs that should remain valid.

Under the proposed rules, individuals
acting independently or as volunteers
would come within this exception when
using any ‘‘computer equipment and
services” to engage in “Internet
activities.” Specific examples of
“computer equipment and services”
would be listed in paragraph (c) of each
section and would include, but would
not be limited to, computers, software,
Internet domain names, and Internet
Service Provider(”ISP”) services (e.g.,
connecting to the Internet). “Internet
activities” would be defined in
paragraph (b) of each section to include,
but not be limited to, creating and
sending e-mail or producing and
maintaining a Web site or a blog.
Furthermore, because many individuals
who use the Internet cannot, or do not,
maintain their own Web sites, or simply
wish to post a blog in a place where it
is more likely to be seen by others, there
are a number of blog “hosts” that
provide space on a Web site for other
individuals to post their own blogs or
other commentary. Individuals acting
independently or as volunteers posting
blogs or other content on the Web sites
of these hosts would be entitled to the
exception just as if the content were
posted on their own Web site. However,
the exceptions would not apply to paid
advertising or other payments for the
use of another person’s Web site, other
than a nominal fee. See current 11 CFR
100.75 and 100.135 (a volunteer’s
payment of a nominal fee in the course
of providing personal services does not
constitute a contribution or
expenditure).

Thus, an individual or volunteer
producing or maintaining a Web site or
blog, or conducting other grassroots
campaign activity on the Internet, from
that individual’s own home or
elsewhere, would not make a
contribution or expenditure and would
not incur any reporting responsibilities
as the result of that activity. For
example, if an individual downloaded
materials from a candidate or party Web
site, such as campaign packets, yard
signs, and other items, the downloading
of such items would not constitute
republication of campaign materials. In
addition, even when the Internet
activity is made in cooperation,
consultation, or concert with a
candidate or a political party committee,
no contribution or expenditure would
result and neither the candidate nor the
political party committee would incur

any reporting responsibilities.
Furthermore, if an individual forwarded
an e-mail received from a political
committee, the forwarding of that e-mail
would not constitute republication of
campaign materials or be an in-kind
contribution. The Commission invites
comments on this approach.

The Commission notes that existing
Commission regulations regarding
volunteer activity use the concept of
volunteer in the context of an individual
volunteering personal services to a
candidate, political committee, or
political party. The proposed
regulations would apply regardless of
whether the individual’s activities were
known to a candidate, political party, or
political committee. The Commission
seeks comment on whether it has
authority to do this and whether the
word “individual” or “volunteer” more
accurately conveys the concept of when
an individual, whether known or
unbeknownst to the campaign, engages
in Internet activity.

IX. 11 CFR 114.9—Use of Corporate or
Labor Organization Facilities and
Means of Transportation

The Commission’s rules at 11 CFR
114.9 permit employees and
stockholders of a corporation, as well as
officials, members, and employees of a
labor organization, to use corporate or
labor organization ‘“facilities” for
individual volunteer activities in
connection with a Federal election, so
long as that use is “occasional, isolated,
or incidental.” 11 CFR 114.9(a)(1) and
(b)(1).25 In order to clarify that corporate
and labor organization “facilities”
include computer equipment and
Internet services that could be used to
exchange e-mail, produce or maintain
Web sites, or engage in other activities
over the Internet, the Commission
proposes to amend 11 CFR 114.9(a)(1)
and (b)(1) to expressly include
“computers, software, and other Internet
equipment and services,” within the
meaning of “facilities.” The
Commission invites comments on this
proposed revision.

In addition, the Commaission notes
that many corporations and labor

25 The use of equipment or services is
“occasional, isolated, or incidental” during the
workday if it does not prevent the individual from
carrying out her normal duties or interfere with the
corporation or labor organization carrying out its
normal activities. See 11 CFR 114.9(a)(1) (i) and (ii)
and (b)(1) (i) and (ii) The Commission has
established a safe harbor such that an individual’s
activity during or outside working hours is
considered ‘“occasional, isolated, or incidental” if it
does not exceed one hour per week or four hours
per month. 11 CFR 114.9(a)(1)(ii) and (b)(1)(iii). The
examples of “occasional, isolated, or incidental”
use are not exhaustive, and other uses may also
qualify.
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organizations now permit individuals to
take laptops home and to use computers
and other Internet services for non-work
purposes. The Commission notes that a
volunteer’s use of a corporate or labor
organization computer or Internet
service for campaign activity over the
Internet at home, or at locations outside
of work, is still subject to the
“occasional, isolated, or incidental” use
restriction.

The Commission further notes that
corporations and labor organizations are
prohibited from ““[u]sing coercion, such
as the threat of a detrimental job action,
the threat of any other financial reprisal,
or the threat of force, to urge any
individual to make a contribution or
engage in fundraising activities on
behalf of a candidate or political
committee.” 11 CFR 114.2(f)(2)(iv)
(emphasis added); see also 2 U.S.C.
441b(b)(3). Because the proposed
revisions to 11 CFR 114.9(a) and (b)
would expressly except the occasional,
isolated, or incidental use of corporate
or labor organization computers,
software, and other Internet equipment
and services from the definition of
“contribution,” the Commission seeks
comment on whether additional rules
are necessary to ensure that
corporations and labor organizations do
not “coerce” their employees or others
into engaging in Internet activities on
behalf of a candidate or political
committee. Should such an exemption
be avoided in that it could lead to
inherently coercive situations? Should it
be premised on the corporation or labor
organization not directing the
individual to engage in activity on
behalf of a certain candidate or political
committee?

Certification of No Effect Pursuant to 5
U.S.C. 605(b) [Regulatory Flexibility
Act]

The Commission certifies that the
attached proposed rules, if promulgated,
would not have a significant economic
impact on a substantial number of small
entities. The basis for this certification
is that the individuals and not-for-profit
entities affected by these proposed rules
are not “small entities” under 5 U.S.C.
601. The definition of “small entity”
does not include individuals, but
classifies a not-for-profit enterprise as a
“small organization” if it is
independently owned and operated and
not dominant in its field. 5 U.S.C.
601(4).

State, district, and local party
committees affected by these proposed
rules are not-for-profit committees that
do not meet the definition of “small
organization.” State political party
committees are not independently

owned and operated because they are
not financed and controlled by a small
identifiable group of individuals, and
they are affiliated with the larger
national political party organizations. In
addition, the State political party
committees representing the Democratic
and Republican parties have a major
controlling influence within the
political arena of their State and are
thus dominant in their field. District
and local party committees are generally
considered affiliated with the State
committees and need not be considered
separately.

Separate segregated funds affected by
these proposed rules are not-for-profit
political committees that do not meet
the definition of “small organization”
because they are financed by a
combination of individual contributions
and financial support for certain
expenses from corporations, labor
organizations, membership
organizations, or trade associations, and
therefore are not independently owned
and operated.

Most other political committees
affected by these rules are not-for-profit
committees that do not meet the
definition of “small organization.” Most
political committees are not
independently owned and operated
because they are not financed by a small
identifiable group of individuals. Most
political committees rely on
contributions from a large number of
individuals to fund the committees
operations and actives.

To the extent that any State party
committees representing minor political
parties or any other political committees
might be considered ‘“‘small
organizations,” the number affected by
this proposed rule is not substantial.
Additionally, because the proposed rule
preserves the Commission’s general
exclusion of Internet communications
from the scope of regulation, any
economic impact of complying with
these rules will not be significant.
Accordingly, to the extent that any other
entities may fall within the definition of
“small entities,” any economic impact
of complying with these rules will not
be significant.

List of Subjects

11 CFR Part 100
Elections.

11 CFR Part 110

Campaign funds, Political committees
and parties.

11 CFR Part 114

Business and industry, Elections,
Labor.

For the reasons set out in the
preamble, the Federal Election
Commission proposes to amend
subchapter A of chapter 1 of title 11 of
the Code of Federal Regulations as
follows:

PART 100—SCOPE AND DEFINITIONS
(2 U.S.C. 431)

1. The authority citation for part 100
would continue to read as follows:

Authority: 2 U.S.C. 431, 434, and 438(a)(8).

2. Section 100.25 would be
republished to read as follows:

§100.25 Generic campaign activity (2
U.S.C. 431(21)).

Generic campaign activity means a
public communication that promotes or
opposes a political party and does not
promote or oppose a clearly identified
Federal candidate or a non-Federal
candidate.

3. Section 100.26 would be revised to
read as follows:

§100.26 Public communication (2 U.S.C.
431(22)).

Public communication means a
communication by means of any
broadcast, cable, or satellite
communication, newspaper, magazine,
outdoor advertising facility, mass
mailing or telephone bank to the general
public, or any other form of general
public political advertising. The term
general public political advertising shall
not include communications over the
Internet, except for announcements
placed for a fee on another person’s or
entity’s Web site.

4. In §100.73, the introductory text
would be revised to read as follows:

§100.73 News story, commentary, or
editorial by the media.

Any cost incurred in covering or
carrying a news story, commentary, or
editorial by any broadcasting station
(including a cable television operator,
programmer or producer), newspaper,
magazine, or other periodical
publication, whether the news story,
commentary, or editorial appears in
print or over the Internet, is not a
contribution unless the facility is owned
or controlled by any political party,
political committee, or candidate, in
which case the costs for a news story:

* * * * *

5. Section 100.94 would be added to

subpart C of part 100 to read as follows:

§100.94 Uncompensated individual or
volunteer activity that is not a contribution.
(a) Contribution. (1) No contribution
results where an individual, acting
independently or as a volunteer,
without receiving compensation,
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performs Internet activities using
computer equipment and services that
he or she personally owns for the
purpose of influencing any Federal
election, whether or not the individual’s
activities are known to or coordinated
with any candidate, authorized
committee or party committee.

(2) No contribution results where an
individual, acting independently or as a
volunteer, without receiving
compensation, performs Internet
activities using computer equipment
and services available at any public
facility for the purpose of influencing
any Federal election, whether or not the
individual’s activities are known to or
coordinated with any candidate,
authorized committee or party
committee. The term “public facility”
within the meaning of this section shall
include, but is not limited to, public
libraries, public schools, community
centers, and Internet cafes.

(3) No contribution results where an
individual, acting independently or as a
volunteer, without receiving
compensation, performs Internet
activities using computer equipment
and services in his or her residential
premises for the purpose of influencing
any Federal election, whether or not the
individual’s activities are known to or
coordinated with any candidate,
authorized committee or party
committee.

(b) Internet activities. ‘‘Internet
activities” within the meaning of this
section shall include, but are not limited
to: e-mailing, including forwarding;
linking, including providing a link or
hyperlink to a candidate’s, authorized
committee’s or party committee’s Web
site; distributing banner messages;
blogging; and hosting an Internet site.

(c) Computer equipment and services.
“Computer equipment and services”
within the meaning of this section shall
include, but are not limited to,
computers, software, Internet domain
names, and Internet Service Provider
(ISP) services.

6. In §100.132, the introductory text
would be revised to read as follows:

§100.132 News story, commentary, or
editorial by the media.

Any cost incurred in covering or
carrying a news story, commentary, or
editorial by any broadcasting station
(including a cable television operator,
programmer or producer), newspaper,
magazine, or other periodical
publication, whether the news story,
commentary, or editorial appears in
print or over the Internet, is not an
expenditure unless the facility is owned
or controlled by any political party,

political committee, or candidate, in
which case the cost for a news story:
* * * * *

7. Section 100.155 would be added to
subpart E of part 100 to read as follows:

§100.155 Uncompensated individual or
volunteer activity that is not an expenditure.

(a) Expenditure. (1) No expenditure
results where an individual, acting
independently or as a volunteer,
without receiving compensation,
performs Internet activities using
computer equipment and services that
he or she personally owns for the
purpose of influencing any Federal
election, whether or not the individual’s
activities are known to or coordinated
with any candidate, authorized
committee or party committee.

(2) No expenditure results where an
individual, acting independently or as a
volunteer, without receiving
compensation, performs Internet
activities using computer equipment
and services available at any public
facility for the purpose of influencing
any Federal election, whether or not the
individual’s activities are known to or
coordinated with any candidate,
authorized committee or party
committee. The term “public facility”
within the meaning of this section shall
include, but is not limited to, public
libraries, public schools, community
centers, and Internet cafes.

(3) No expenditure results where an
individual acting independently or as a
volunteer, without receiving
compensation, performs Internet
activities using computer equipment
and services in his or her residential
premises for the purpose of influencing
any Federal election, whether or not the
individual’s activities are known to or
coordinated with any candidate,
authorized committee or party
committee.

(b) Internet activities. ‘‘Internet
activities” within the meaning of this
section shall include, but are not limited
to: e-mailing, including forwarding;
linking, including providing a link or
hyperlink to a candidate’s, authorized
committee’s or party committee’s Web
site; distributing banner messages;
blogging; and hosting an Internet site.

(c) Computer equipment and services.
“Computer equipment and services”
within the meaning of this section shall
include, but are not limited to,
computers, software, Internet domain
names, and Internet Service Provider
(ISP) services.

PART 110—CONTRIBUTION AND
EXPENDITURE LIMITATIONS AND
PROHIBITIONS

8. The authority citation for part 110
would continue to read as follows:

Authority: 2 U.S.C. 431(8), 431(9),
432(c)(2), 437d, 438(a)(8), 441a, 441b, 441d,
441e, 441f, 441g, 441h, and 36 U.S.C. 510.

9. Section 110.11 would be amended
by revising the introductory text in
paragraph (a) to read as follows:

§110.11 Communications; advertising;
disclaimers (2 U.S.C. 441d).

(a) Scope. Public communications are
those defined by 11 CFR 100.26. For the
purposes of this section, public
communications will also include more
than 500 unsolicited substantially
similar electronic communications;
Internet Web sites of political
committees available to the general
public; and electioneering
communications as defined in 11 CFR
100.29. Unsolicited e-mail shall be
defined as those e-mail that are sent to
electronic mail addresses purchased
from a third party. The following types
of such communications must include

disclaimers, as specified in this section:
* * * * *

PART 114—CORPORATE AND LABOR
ORGANIZATION ACTIVITY

10. The authority citation for part 114
continues to read as follows:

Authority: 2 U.S.C. 431(8)(B), 431(9)(B),
432,434, 437d(a)(8), and 441b.

11.In §114.9, the introductory text of
paragraphs (a)(1) and (b)(1) would be
revised to read as follows:

§114.9 Use of corporate or labor
organization facilities and means of
transportation.

(a) Use of corporate facilities for
individual volunteer activity by
stockholders and employees.

(1) Stockholders and employees of the
corporation may, subject to the rules
and practices of the corporation, make
occasional, isolated, or incidental use of
the facilities of a corporation for
individual volunteer activities in
connection with a Federal election and
will be required to reimburse the
corporation only to the extent that the
overhead or operating costs of the
corporation are increased. The facilities
of a corporation within the meaning of
this paragraph include computers,
software, and other Internet equipment
and services. As used in this paragraph,
occasional, isolated, or incidental use
generally means—

* * * * *
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(b) Use of labor organization facilities
for individual volunteer activity by
officials, members, and employees.

(1) The officials, members, and
employees of a labor organization may,
subject to the rules and practices of the
labor organization, make occasional,
isolated, or incidental use of the
facilities of a labor organization for
individual volunteer activities in
connection with a Federal election and
will be required to reimburse the labor
organization only to the extent that the
overhead or operating costs of the
organization are increased. The facilities
of a labor organization within the
meaning of this paragraph include
computers, software, and other Internet
equipment and services. As used in this
paragraph, occasional, isolated, or
incidental use generally means—

* * * * *

Dated: March 29, 2005.
Scott E. Thomas,
Chairman, Federal Election Commaission.
[FR Doc. 05-6521 Filed 4—-1-05; 8:45 am|]
BILLING CODE 6715-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20799; Directorate
Identifier 2004—NM-264—-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 727 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Boeing Model 727 airplanes. This
proposed AD would require
determining whether any float switches
are installed in the fuel tanks, and
corrective actions if necessary. This
proposed AD is prompted by reports of
contamination of the fueling float
switch by moisture or fuel, and chafing
of the float switch wiring against the
fuel tank conduit. We are proposing this
AD to prevent such contamination and
chafing, which could present an ignition
source inside the fuel tank that could
cause a fire or explosion.

DATES: We must receive comments on
this proposed AD by May 19, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax:(202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124—2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
20799; the directorate identifier for this
docket is 2004—-NM-264—AD.

FOR FURTHER INFORMATION CONTACT:
Sulmo Mariano, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6501; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005-20799; Directorate Identifier
2004-NM-264—AD" in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual

who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

Boeing has performed a quality
analysis on float switches removed from
Model 737-200 series airplanes.
Investigation revealed cracked potting
material, which permitted moisture and
fuel to enter the switch cavity. Fuel and
moisture contamination inside the float
switch reed cavity could provide an
electrical path between the switch and
the airplane structure that could result
in electrical arcing that could lead to a
fuel tank explosion. Also, Boeing
reported worn float switch wiring
insulation in the center fuel tank due to
chafing of the wires against the walls of
the conduit housing the wires. Wire
chafing against the conduit could
present an ignition source inside the
fuel tank that could cause a fire or
explosion.

The float switch wiring installation is
similar on Model 727 and 737-200
series airplanes. Therefore, the unsafe
condition could exist on Model 727
airplanes equipped with the same float
switch model found on the 737-200
series airplanes.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin 727—-28A0127, dated
August 26, 2004. The service bulletin
describes procedures for replacing
Ametek Model F8300—146 float
switches with new switches and
installing a liner system inside the
electrical cable conduit in the main and
auxiliary fuel tanks.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
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develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Proposed AD
and the Service Bulletin.”

Differences Between the Proposed AD
and the Service Bulletin

The service bulletin affects Model 727
airplanes “with active Boeing fueling
float switch shutoff systems installed”
and requires replacing the float switches
and installing a liner system. However,
this proposed AD would apply to all
Model 727 airplanes and would require
first determining whether any fuel float
switches are installed in the fuel tanks.
For those airplanes with float switches,

this proposed AD would then require
identifying the float switches, replacing
Ametek Model F8300-146 float
switches with new switches, and
installing the liner system. We have
determined that the effectivity in the
service bulletin may not encompass all
possible scenarios involving the subject
float switches. Because the auxiliary
fuel tanks have been moved from
airplane to airplane—via field approval
or supplemental type certificate, the
proposed applicability and
requirements would ensure that all
subject float switch designs are
replaced.

These differences have been
coordinated with Boeing and are
intended to adequately address the
unsafe condition.

ESTIMATED COSTS

Costs of Compliance

There are about 1,300 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about
800 airplanes of U.S. registry.

The proposed inspections (for
presence and model of float switch)
would take about 1 work hour, at an
average labor rate of $65 per hour. Based
on these figures, the estimated cost of
the proposed inspections for U.S.
operators is $52,000, or $65 per
airplane.

The following table provides the
estimated costs for U.S. operators to
replace the float switches, if necessary.
We estimate that about 162 airplanes
may require parts replacement.

. Number of Average
Airplane Arquglgge auxiliary fuel r\’gﬂ?; hourl?/ Parts giclfs}aeg
tanks labor rate P

727-200 0 27 $65 | $4,174 $5,929
727-200 1 9 65 1,542 2,127
727-200 2 14 65 3,108 4,018
727-200 3 18 65 4,626 5,796
727-200 4 23 65 6,168 7,663
727-100 2 14 65 3,079 3,989

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or

on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2005-20799;
Directorate Identifier 2004-NM-264—-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by May 19, 2005.

Affected ADs
(b) None.
Applicability

(c) This AD applies to all Boeing Model
727 airplanes, certificated in any category.

Unsafe Condition

(d) This AD was prompted by reports of
contamination of the fueling float switch by
moisture or fuel, and chafing of the float
switch wiring against the fuel tank conduit.
We are issuing this AD to prevent such
contamination and chafing, which could
present an ignition source inside the fuel
tank that could cause a fire or explosion.
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Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection for Float Switches

(f) Within 48 months after the effective
date of this AD, inspect the wing and
auxiliary fuel tanks to determine if any float
switches are present. Instead of an inspection
of the fuel tanks, a review of airplane
maintenance records is acceptable if the
presence of any float switch can be
conclusively determined from that review.

(1) If no float switches are present: No
further work is required by this paragraph.

(2) If any float switch is present: Before
further flight, inspect to identify the float
switch models. Instead of an inspection of
the fuel tanks, a review of airplane
maintenance records is acceptable if the
identity of the float switch can be
conclusively determined from that review.

(i) If a float switch other than an Ametek
Model F8300-146 float switch is installed:
Before further flight, install a liner system
inside the float switch electrical cable
conduit in the fuel tanks by doing all
applicable actions specified in the
Accomplishment Instructions of Boeing Alert
Service Bulletin 727-28A0127, dated August
26, 2004.

(ii) If any Ametek Model F8300-146 float
switch is installed: Before further flight,
replace it with a new switch and install a
liner system inside the float switch electrical
cable conduit in the fuel tanks, by doing all
applicable actions specified in the
Accomplishment Instructions of Boeing Alert
Service Bulletin 727-28A0127, dated August
26, 2004.

Note 1: Boeing Alert Service Bulletin 727—
28A0127 segregates the work into nine work
packages for the six fuel tank configurations
identified in the service bulletin. The work
packages do not have to be completed
sequentially. Each work package can be done
independently or simultaneously. However,
all work packages, as applicable for each fuel
tank configuration, must be done to complete
the requirements of this AD.

Parts Installation

(g) As of the effective date of this AD, no
person may install an Ametek Model F8300—
146 float switch in a fuel tank on any
airplane.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Issued in Renton, Washington, on March
28, 2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-6577 Filed 4-1-05; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20796; Directorate
Identifier 2004-NM-160-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B2 and A300 B4 Series Airplanes;
Model A300 B4-600, B4-600R and F4—
600R Series Airplanes, and Model A300
C4-605R Variant F Airplanes
(Collectively Called A300-600); and
Model A310 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
the Airbus models identified above.
This proposed AD would require
modifying the electrical power supply
logic for the integral lighting of the
standby horizon indicator in the
cockpit; accomplishing repetitive
operational tests of the integral lighting
logic system, and corrective action if
necessary. This proposed AD is
prompted by a report of temporary loss
of six cathode ray tube flight displays
and the integral lighting of the standby
horizon indicator in the cockpit during
takeoff, due to failure of the normal
electrical power circuit. We are
proposing this AD to prevent loss of that
integral lighting due to such failure,
which could result in inability of the
pilot to read the backup attitude
information during takeoff, and possible
deviation from the intended flight path.
DATES: We must receive comments on
this proposed AD by May 4, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site:

Go to http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax:(202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
20796; the directorate identifier for this
docket is 2004—NM-160-AD.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20796; Directorate Identifier
2004-NM-160—AD"’ at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
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level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

The Direction Générale de I’Aviation
Civile (DGACQ), which is the
airworthiness authority for France,

notified us that an unsafe condition may

exist on all Airbus Model A300 B2 and
A300 B4 series airplanes; Model A300
B4-600, B4—600R and F4—600R series
airplanes, and Model A300 C4-605R
Variant F airplanes (collectively called
A300-600); and Model A310 series
airplanes. The DGAC advises that,
during takeoff on a Model A300 B2
series airplane, an operator reported the

temporary loss of six cathode ray tube
(CRT) flight displays and the integral
lighting of the standby horizon indicator
in the cockpit due to failure of the
normal electrical power circuit. The
temporary loss of the CRTs is still under
investigation. Power for the integral
lighting of the standby horizon indicator
is supplied through the normal
electrical power circuit. In the event of
failure of the normal electrical power
circuit, modifying the logic for the
integral lighting of the standby horizon
will allow automatic switching from the
normal to the essential electrical power
circuit. Loss of the integral lighting due
to such failure could result in loss of the
backup source of attitude data,
consequent inability of the pilot to

REFERENCED SERVICE BULLETINS

access attitude information during
takeoff, and possible deviation from the
intended flight path.

The integral lighting logic system on
Model A300 B4 series airplanes; Model
A300 B4-600, B4-600R and F4—-600R
series airplanes, and Model A300 C4—
605R Variant F airplanes; and Model
A310 series airplanes is identical to the
integral lighting logic system on the
affected Model A300 B2 series airplane.
Therefore, those airplanes may be
subject to the same unsafe condition
identified on Model A300 B2 series
airplanes.

Relevant Service Information

We have reviewed the following
Airbus service bulletins:

For model—

Service bulletin/date—

A300 B2 and A300 B4 Series @irPlanes ........ccccceeveeriiiiieriienie ettt

A300 B4-600, B4-600R and F4—600R series airplanes; A300 C4-605R Variant F air-
planes.

A310 SEriES AIPIANES .....oiiiiiiiii s

A300-31-0077, dated March 2, 2004 .
A300-33-0126, dated April 5, 2004.
A300-31-6105, Revision 02, dated May 27, 2003.

A300-33-6049, Revision 01, dated May 28, 2004.
A310-31-2120, Revision 01, dated May 27, 2003.

A310-33-2047, dated April 5, 2004.

Service Bulletins A300-31-0077,
A300-31-6105, and A310-31-2120
describe procedures for modifying the
electrical power supply for the standby
horizon indicator.

Service Bulletins A300-33-0126,
A300-33-6049, and A310-33-2047
describe procedures for accomplishing
repetitive operational tests (inspections)

of the integral lighting logic system. The

service bulletins also recommend
sending an inspection report to Airbus.
Accomplishing the actions specified

in the service information is intended to

adequately address the unsafe
condition. The DGAC mandated the
service information and issued French
airworthiness directive F—2004—-098,
dated July 7, 2004, to ensure the
continued airworthiness of these
airplanes in France.

FAA’s Determination and Requirements

of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept us informed of the situation
described above. We have examined the
DGAG:s findings, evaluated all pertinent

information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously,
except as discussed under “Differences
Between the Proposed AD and Service
Information.”

Differences Between the Proposed AD
and Service Information

Service Bulletins A300-33-0126,
A300-33-6049, and A310-33-2047
recommend sending an inspection
report to Airbus, but this proposed AD
does not contain that requirement.

Service Bulletins A300-33-0126,
A300-33-6049, and A310-33-2047 do
not specify repair procedures for failure
of the operational test, but this proposed
AD would require you to repair those
conditions using a method that we or
the DGAC (or its delegated agent)
approve. In light of the type of repair
that would be required to address the
unsafe condition, and consistent with
existing bilateral airworthiness
agreements, we have determined that,
for this proposed AD, a repair we or the
DGAC approve would be acceptable for
compliance with this proposed AD.

Costs of Compliance

This proposed AD would affect about
189 airplanes of U.S. registry.

It would take between approximately
10 and 36 work hours per airplane to
accomplish the proposed modification
(depending on the number of kits
needed), at an average labor rate of $65
per work hour. Required parts would
cost approximately between $310 and
$4,880 per airplane. Based on these
figures, the estimated cost of the
proposed modification is between $960
and $7,220 per airplane.

It would take about 1 work hour per
airplane to accomplish the proposed
operational test, at an average labor rate
of $65 per work hour. Based on these
figures, the estimated cost of the
proposed test is $12,285, or $65 per
airplane, per test cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
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section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD will not have federalism
implications under Executive Order
13132. This proposed AD will not have
a substantial direct effect on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus: Docket No. FAA-2005-20796;
Directorate Identifier 2004—NM-160-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
May 4, 2005.

Affected ADs
(b) None.

TABLE 1.—SERVICE BULLETINS

Applicability

(c) This AD applies to all Airbus Model
A300 B2 and A300 B4 series airplanes;
Model A300 B4—600, A300 B4—600R, and
A300 F4-600R series airplanes, and Model
A300 C4-605R Variant F airplanes
(collectively called A300-600); and Model
A310 series airplanes; certificated in any
category.

Unsafe Condition

(d) This AD was prompted by a report of
temporary loss of six cathode ray tube flight
displays and the integral lighting of the
standby horizon indicator in the cockpit
during takeoff, due to failure of the normal
electrical power circuit. We are issuing this
AD to prevent loss of that integral lighting
due to such failure, which could result in
inability of the pilot to read the backup
attitude information during takeoff, and
possible deviation from the intended flight
path.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Required Service Information

(f) Unless otherwise specified in this AD,
the term ‘‘service bulletin,” as used in this
AD, means the Accomplishment Instructions
of the applicable service bulletin identified
in Table 1 of this AD. Service Bulletins
A300-33-0126, A300-33—-6049, and A310—
33-2047 specify to submit certain
information to the manufacturer, but this AD
does not include that requirement.

And, for actions done before the
For Airbus models— Use Airbus service bulletin(s)— Revision— Dated— effective date of this AD, credit is
given for prior accomplishing of—
A300 B2 and A300 B4 series ...... A300-31-0077 (Airbus Modifica- | Original ............. March 2, 2004 .... | N/A.
tion 12513).
A300-33-0126 ......ccoeecveeriieiees Original ............. April 5, 2004 ....... N/A.
A300 B4-600; A300 B4-600R | A300-31-6105 (Airbus Modifica- | 02 .........ccccceeeee May 27, 2003 ..... None.
and F4-600R series; and A300 tions 12513 and 12730).
C4-605R Variant F airplanes.
A300—-33-6049 .....ccovvveeeiiireen 01 s May 28, 2004 ..... Original, dated April 5, 2004.
A310 SEres ....cccovcveerieeeeereee e A310-31-2120 (Airbus Modifica- | 01 .....ccevevreeenns May 27, 2003 ..... Original, dated November 19,
tion 12513). 2002.
A310-33-2047 ..coooveereeereeens Original ............. April 5, 2004 ....... N/A.
Modification accomplish the operational test of the Alternative Methods of Compliance

(g) For airplanes on which Airbus
Modifications 12513 and 12730 have not
been accomplished: Within 12 months after
the effective date of this AD, modify the
electrical power supply logic of the integral
lighting for the standby horizon indicator in
the cockpit in accordance with the service
bulletin.

Repetitive Operational Tests

(h) For all airplanes: Within 600 flight
hours after accomplishing the modification
required by paragraph (g) of this AD, or
within 600 flight hours after the effective
date of this AD, whichever is later,

integral lighting logic system in accordance
with the service bulletin. Repeat the test
thereafter at intervals not to exceed 600 flight
hours.

Corrective Action

(i) If any operational test required by
paragraph (h) of this AD fails: Before further
flight, accomplish any applicable repair per
a method approved by either the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate; or the
Direction Générale de I’Aviation Civile (or its
delegated agent).

(AMOCs)

(j) The Manager, International Branch,
ANM-116, has the authority to approve
AMOC:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Related Information

(k) French airworthiness directive F—2004—
098, dated July 7, 2004, also addresses the
subject of this AD.
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Issued in Renton, Washington, on March
23, 2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-6578 Filed 4-1-05; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20798; Directorate
Identifier 2004—NM-257—-AD]

RIN 2120-AA64

Airworthiness Directives; Learjet
Model 23, 24, 25, 35, and 36 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) that applies to certain
Learjet Model 23, 24, 25, 35, and 36
airplanes. The existing AD currently
requires repetitive inspections to detect
deterioration of both flappers of the tip
tank in each wing of the airplane, and
various follow-on actions. The existing
AD also requires replacing the flappers
with new flappers, and repetitively
performing certain other follow-on
actions. This proposed AD would
require an inspection of the flappers and
flapper assemblies of the tip tank in
each wing or a review of the airplane
maintenance records to determine the
part numbers, and replacement of
certain flappers or flapper assemblies if
necessary, which would end the
existing repetitive inspections. This
proposed AD is prompted by the results
of numerous continual inspections, and
the approval of a new, improved flapper
and flapper assembly. We are proposing
this AD to prevent significant reduction
in the lateral control of the airplane due
to imbalance of the fuel loads in the
wings of the airplane.

DATES: We must receive comments on
this proposed AD by May 19, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

e Hand Delivery: Room P1L-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Learjet, Inc.,
One Learjet Way, Wichita, Kansas
67209-2942.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., room PL—-401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
20798; the directorate identifier for this
docket is 2004-NM-257—AD.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Janusz, Aerospace Engineer,
Systems and Propulsion Branch, ACE-
116W, FAA, Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas 67209; telephone (316)
946—4148; fax (316) 946—4107.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005-20798; Directorate Identifier
2004-NM-257-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

On November 27, 1995, we issued AD
95—-25-03, amendment 39-9447 (60 FR
63617, December 12, 1995), for certain
Learjet Model 23, 24, 25, 35, and 36
airplanes. That AD requires repetitive
inspections to detect deterioration of
both flappers of the tip tank in each
wing of the airplane, and various
follow-on actions. That AD also requires
replacing the flappers with new
flappers, and repetitively performing
certain other follow-on actions. That AD
was prompted by reports of imbalance
of the fuel loads in the wings of the
airplane due to failed or cracked
flappers. We issued that AD to prevent
significant reduction in the lateral
control of the airplane due to imbalance
of the fuel loads in the wings of the
airplane.

Actions Since Existing AD Was Issued

Since we issued AD 95-25-03, we
have reviewed Learjet Service Bulletin
23/24/25-28-7, Revision 2, dated May
9, 2001 (for Model 23, 24, and 25
airplanes); and Learjet Service Bulletin
35/36—28-14, Revision 2, dated May 9,
2001 (for Model 35 and 36 airplanes).
The service bulletins describe
procedures for replacing flappers with
new flappers or replacing the flapper
assemblies with new or modified and
reidentified assemblies, which
eliminates the need for the repetitive
inspections required by AD 95-25-03.
Accomplishing the actions specified in
the service information is intended to
adequately address the unsafe
condition.

FAA’s Determination and Requirements
of the Proposed AD

The unsafe condition described
previously is likely to exist or develop
on other airplanes of the same type
design that may be registered in the U.S.
at some time in the future.

We can better ensure long-term
continued operational safety by design
changes to remove the source of the
problem, rather than by repetitive
inspections. Long-term inspections, as
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required by AD 95-25-03, may not
provide the degree of safety necessary
for the transport airplane fleet. This
determination, along with a better
understanding of the human factors and
other systems effects associated with
numerous continual inspections, has led
us to consider placing less emphasis on
inspections and more emphasis on
design improvements. The proposed
replacement requirement is consistent
with these conditions.

We are proposing to supersede AD
95-25-03. This proposed AD would
retain the requirements of the existing
AD. This proposed AD would also
require accomplishing the actions
specified in service bulletins described
previously in this proposed AD, which
would end the repetitive inspection
requirements of the existing AD. This
proposed AD would also require an
inspection of the flappers and flapper
assemblies of the tip tank in each wing,
or a review of the airplane maintenance
records, to determine the part numbers.

Change to Existing AD

This proposed AD would retain all
requirements of AD 95-25-03. Since AD
95-25-03 was issued, the AD format has
been revised, and certain paragraphs
have been rearranged. As a result, the
corresponding paragraph identifiers
have changed in this proposed AD, as
listed in the following table:

REVISED PARAGRAPH IDENTIFIERS

Corresponding

requirement in

this proposed
AD

Requirements in
AD 95-25-03

Paragraph (a)
Paragraph (b)
Paragraph (c)
Paragraph (d)

Paragraph (f).
Paragraph (g).
Paragraph (h).
Paragraph (i).

Costs of Compliance

There are about 1,459 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about
882 airplanes of U.S. registry.

The actions that are required by AD
95-25-03 and retained in this proposed
AD take about 16 work hours per
airplane, at an average labor rate of $65
per work hour. Required parts cost
about $708 per airplane. Based on these
figures, the estimated cost of the
currently required actions is $1,541,736,
or $1,748 per airplane.

The new proposed actions would take
about 2 work hours per airplane, at an
average labor rate of $65 per work hour.
Required parts would cost about $327 or
$1,262 per airplane (depending on the
kit installed). Based on these figures, the
estimated cost of the new actions

specified in this proposed AD for U.S.
operators is $457 or $1,392, per airplane
(depending on the kit installed).

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends §39.13 by
removing amendment 39-9447 (60 FR
63617, December 12, 1995) and adding
the following new airworthiness
directive (AD):

Learjet: Docket No. FAA-2005-20798;
Directorate Identifier 2004-NM-257—-AD.
Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
May 19, 2005.

Affected ADs

(b) This AD supersedes AD 95-25-03,
amendment 39-9447 (60 FR 63617,
December 12, 1995).

Applicability
(c) This AD applies to the airplanes in

Table 1 of this AD, certificated in any
category.

TABLE 1.—APPLICABILITY

Learjet— Serial Nos.

Model 23 airplanes 23-003 through
23-090 inclusive.
24-100 through
24-357 inclusive.
25-002 through
25-373 inclusive.
35-002 through
35-676 inclusive.
36—-002 through
36-063 inclusive.

Model 24 airplanes

Model 25 airplanes

Model 35 airplanes

Model 36 airplanes

Unsafe Condition

(d) This AD was prompted by the results
of numerous continual inspections, and the
approval of a new, improved flapper and
flapper assembly. We are issuing this AD to
prevent significant reduction in the lateral
control of the airplane due to imbalance of
the fuel loads in the wings of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Requirements of AD 95-25-03

Repetitive Inspections, Related Investigative
Actions, and Replacement

(f) Within 50 hours time-in-service after
December 27, 1995 (the effective date of AD
95-25-03), or prior to the accumulation of
600 hours time-in-service since installation
of the flapper valve, whichever occurs later:
Perform an inspection to detect deterioration
(such as cracks, cuts, breaks, splits, or
warpage) of both flappers of the tip tank in
each wing, in accordance with either Learjet
Service Bulletin SB 23/24/25-28-2, dated
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October 6, 1995 (for Model 23, 24, and 25
airplanes), or Learjet Service Bulletin SB 35/
36-28-10, dated October 6, 1995 (for Model
35 and 36 airplanes); as applicable. Repeat
this inspection thereafter at intervals not to
exceed 600 hours time-in-service.

(1) If no deterioration of the flapper valve
is detected, prior to further flight, inspect the
flapper valve to ensure proper positioning,
inspect the condition of the screws that
retain the flapper valve to the plate assembly
to ensure that the flapper valve is secure,
inspect to ensure that the flapper valve
completely covers the opening of the tube
and is seated against the tube, and inspect
the flapper valve to verify that it moves
freely; and accomplish the follow-on
corrective actions, if any discrepancy is
found. These actions shall be accomplished
in accordance with the applicable service
bulletin.

(2) If any flapper valve is found to be
deteriorated, prior to further flight, replace it
with a new flapper valve in accordance with
the applicable service bulletin.

(g) Except as provided in paragraph (h) of
this AD, at the later of the times specified in
paragraphs (g)(1) and (g)(2) of this AD:
Replace both flappers of the tip tank in each
wing with new flappers in accordance with
either Learjet Service Bulletin SB 23/24/25—
28-2, dated October 6, 1995 (for Model 23,
24, and 25 airplanes), or Learjet Service
Bulletin SB 35/36-28-10, dated October 6,
1995 (for Model 35 and 36 airplanes); as
applicable.

(1) Within 5 years since date of installation
of the flapper valve, or prior to the
accumulation of 2,400 total hours time-in-
service on the flapper valve, whichever
occurs earlier.

(2) Within 50 hours time-in-service after
December 27, 1995.

(h) For airplanes on which the age and
time-in-service of the flapper valve cannot be
determined: Within 50 hours time-in-service
after December 27, 1995, replace both
flappers of the tip tank in each wing in
accordance with either Learjet Service
Bulletin SB 23/24/25-28-2, dated October 6,
1995 (for Model 23, 24, and 25 airplanes), or
Learjet Service Bulletin SB 35/36—28-10,
dated October 6, 1995 (for Model 35 and 36
airplanes); as applicable.

(i) Within 600 hours time-in-service
following replacement of any flapper valve in
accordance with the requirements of this AD,
and thereafter at intervals not to exceed 600
hours time-in-service: Accomplish the
requirements of paragraph (f) of this AD.

New Requirements

Inspection and Replacement

(j) Within 600 hours time-in-service since
last replacement of any flapper valve in
accordance with the requirements of this AD,
or within 90 days after the effective date of
this AD, whichever occurs later, inspect the
flappers and flapper assemblies of the tip
tank in each wing to determine their part
numbers (P/N). The raised letter and
numbers “S—461" on the convex side of the
flappers can identify these parts. Instead of
inspecting the flappers and flapper
assemblies, a review of airplane maintenance
records is acceptable if the P/N of the

flappers and flapper assemblies can be
conclusively determined from that review.

(1) If four flappers having P/N 2323006—
802 and four flapper assemblies having P/N
2323006-801 are found installed, no further
action is required by this paragraph, and the
repetitive inspections required by paragraphs
(f) and (i) of this AD can be stopped.

(2) If any flapper having P/N 2323006-5 or
any flapper assembly having P/N 2323006-6
is found installed, within 600 hours time-in-
service since last replacement of any flapper
valve in accordance with the requirements of
this AD, replace the flapper valve with a new
flapper valve or replace the flapper assembly
with new or modified and reidentified
assembly, as applicable. The replacement
must be done in accordance with the
Accomplishment Instructions of Learjet
Service Bulletin 23/24/25-28-7, Revision 2,
dated May 9, 2001 (for Model 23, 24, and 25
airplanes); or Learjet Service Bulletin 35/36—
28-14, Revision 2, dated May 9, 2001 (for
Model 35 and 36 airplanes); as applicable.
Accomplishment of the replacement ends the
repetitive inspections required by paragraphs
(f) and (i) of this AD.

Parts Installation

(k) As of the effective date of this AD, no
person may install a flapper having P/N
2323006-5 or a flapper assembly having P/
N 2323006-6, on any airplane.

Alternative Methods of Compliance (AMOCs)

(1)(1) The Manager, Wichita Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) AMOCs approved previously according
to AD 95-25-03 are not approved as AMOCs
with this AD.

Issued in Renton, Washington, on March
22, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-6579 Filed 4-1-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20836; Directorate
Identifier 2005-NM-028-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 727-200 and 727-200F Series
Airplanes; 737-200, 737-200C, 737—
300, and 737-400 Series Airplanes;
747-100, 747-100B, 747-100B SUD,
747-200B, 747-200C, 747—200F, 747—-
300, 747-400, 747SR, and 747SP Series
Airplanes; 757-200 and 757-200PF
Series Airplanes; and 767-200 and
767-300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing transport category
airplanes. This proposed AD would
require replacing any insulation
blanket constructed of
polyethyleneteraphthalate (PET) film,
ORCON Orcofilm® AN-26 (hereafter
“AN-26"") with a new insulation
blanket. This proposed AD is prompted
by reports of in-flight and ground fires
on certain airplanes manufactured with
insulation blankets covered with AN—
26, which may contribute to the spread
of a fire when ignition occurs from
sources such as electrical arcing or
sparking. We are proposing this AD to
ensure that insulation blankets
constructed of AN-26 are removed from
the fuselage. Such insulation blankets
could propagate a fire that is the result
of electrical arcing or sparking.
EFFECTIVE DATES: We must receive
comments on this proposed AD by June
3, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
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400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA—-2005—
20836; the directorate identifier for this
docket is 2005-NM-028—-AD.

FOR FURTHER INFORMATION CONTACT: Sue
Rosanske, Aerospace Engineer, Cabin
Safety and Environmental Systems
Branch, ANM-150S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6448;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20836; Directorate Identifier
2005-NM-028—-AD" in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza

level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Background

Based on research experiments and
in-service experience in the mid-1990’s,
the FAA initiated an investigation into
the adequacy of the existing Bunsen
burner flammability criteria for thermal/
acoustic insulation.

Thermal/acoustic insulation is
usually constructed in the form of what
is commonly referred to as a “‘blanket.”
Insulation blankets are typically
composed of:

1. A batting material generically
referred to as fiberglass; and

2. A film covering to contain the
batting and to resist moisture
penetration.

Metallized polyethyleneteraphthalate
(MPET) and AN-26 are specific
manufacturers’ examples of these film
covering materials.

Our investigation included large-scale
fire testing, as well as tests for
ignitability; these tests covered a broad
range of materials. By the late 1990’s,
we had concluded that the Bunsen
burner test method required by the
existing rules was not adequate. That is,
the test method did not discriminate
between materials with desirable and
undesirable flammability characteristics
under realistic in-service conditions. A
new certification standard was therefore
needed.

In order to develop a new standard,
we had to quantify the potential hazard.
This involved additional large scale fire
testing and tests to correlate the large
scale tests with a laboratory scale test
method. A necessary element of any
new certification test method is that it
must screen out materials that would be
considered unacceptable for future
installation because those materials
would create the potential hazard that
the new test standard is intended to
prevent. The new test standard was
adopted into the regulations and
includes changes to the operating rules
for newly manufactured airplanes.
(Reference “Improved Flammability
Standards for Thermal/Acoustic
Insulation Materials Used in Transport
Category Airplanes” (68 FR 45046, July
31, 2003).) The operating rule changes
become effective in September of this
year.

In developing the new test standard,
we also developed criteria by which
materials already in service could be
judged as safe to remain in service. This
involved measuring their susceptibility
to an ignition source (such as an

electrical arc or sparks) and their
tendency to propagate a fire once
ignited.

Materials that are susceptible to
ignition by electrical arc or sparks and
that would propagate a fire are
considered unsafe. Using these criteria,
we have published airworthiness
directives (AD) to address a particular
material. The following ADs require
removal of MPET:

e AD 2000-11-01, amendment 39—
11749 (65 FR 34321, May 26, 2000),
applicable to certain McDonnell
Douglas Model DC-9-80 and MD-90-30
series airplanes, and Model MD-88
airplanes;

e AD 2000-11-02, amendment 39—
11750 (65 FR 34341, May 26, 2000),
applicable to certain McDonnell
Douglas Model DC-10-10F, DC-10-15,
DC-10-30, DC-10-30F, and DC-10—40
series airplanes, and Model MD-11 and
—11F series airplanes; and

e AD 2003-08-10, amendment 39—
13122 (68 FR 19326, April 21, 2003),
applicable to certain Aerospatiale Model
ATR42-500 series airplanes, and Model
ATR72-102, -202, —-212, and —212A
series airplanes.

At that time, MPET was the only
material identified that had
demonstrated the propensity to
propagate a fire from an ignition source
such as electrical arcing and sparks. We
indicated then that we would take the
same action, should any other materials
be identified.

Even though we did extensive testing
on a variety of materials, we could not
identify and test every material
produced, as the permutations of
material combinations were too
extensive to accomplish such testing in
a prudent time frame. As a result, we
were not aware of AN-26 as a unique
insulation material until a review of
subsequent service data indicated that
this material might not have adequate
flammability resistance. We conducted a
review of the service history and
subjected AN-26 material to a variety of
tests. In November 2003, we established
that AN-26 could propagate a fire from
an electrical arc. As part of our review,
we also worked with industry to explore
the potential ramifications of aging and
contamination on material performance.
Opinions differ on the significance of
these effects. After careful consideration
of this complex issue, we have
concluded that the flammability
characteristics of AN—26 are more a
factor of fundamental material
properties than a factor of aging or
contamination.
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Discussion

We have received reports of in-flight
and ground fires on certain Boeing
Model 737, 747, 757, and 767 series
airplanes that were manufactured with
insulation material covered with AN—
26. Investigation has revealed that AN—
26 covered insulation blankets may
contribute to the propagation of a fire.
The results of extensive flammability
testing, conducted by the airplane
manufacturer and the FAA, revealed
that even though AN-26 met the
certification standards in place at the
time of original certification in 1981,
this type of insulation material will
propagate a fire when subjected to
electrical arcing and sparks. The FAA
used the insulation blankets’ response
to electrical arcing and spark testing as
the basis for identifying the unsafe
condition with MPET and has
determined that these same safety
criteria are applicable to AN-26. In
addition, research data have shown that
contamination, such as dust, lint,
grease, corrosion-inhibiting compounds,
etc., can increase susceptibility to
ignition and flame propagation.

Insulation blankets constructed of
AN-26 installed throughout the
fuselage, if not corrected, could
propagate a fire that is the result of
electrical arcing or sparking.

We have determined that Boeing’s
preferred supplier of insulation blankets
produced blankets constructed of AN—
26 between July 1981 and December
1988. Therefore, it is likely that these
blankets are installed on almost all
Boeing airplanes produced during that
period, as listed in the following table:

BOEING AIRPLANE MODELS PRODUCED
BETWEEN JuLYy 1981 AND DECEM-
BER 1988

Model

727-200 and 727-200F series airplanes.

737-200, 737-200C, 737-300, and 737-400
series airplanes.

747-100, 747-100B, 747-100B SUD, 747-
200B, 747-200C, 747-200F, 747-300,
747-400, 747SR, and 747SP series air-
planes.

757-200 and 757—200PF series airplanes.

767-200 and 767-300 series airplanes.

Eleven Boeing Model 747—-400 series
airplanes were built in 1988 that are

also likely to have AN-26 installed.
However, the type certificate was not
amended to include these airplanes
until 1989. Therefore, these airplanes
did not have an original Airworthiness
Certificate or original Export Certificate
of Airworthiness before January 1989.

The other affected airplanes were
issued an original Airworthiness
Certificate or original Export Certificate
of Airworthiness between July 1981 and
December 1988.

Unlike MPET, which is easily
distinguishable from other types of
insulation, AN—26 is similar in
appearance to other types of insulation
that are acceptable. At this time, there
is no documented method for
distinguishing between AN-26 and
these other types of insulation.

Other Relevant Service Information

The FAA issued Flight Standards
Information Bulletin for Airworthiness
(FSAW) 00—-09, “Special Emphasis
Inspection on Contamination of
Thermal/Acoustic Insulation,” effective
September 28, 2000, to ensure that
operators have procedures defined in
their approved maintenance programs
for the inspection for contamination and
corrective action. The airplane
manufacturer also has recently revised
its service letters alerting operators to
methods for preventing and removing
contamination.

FAA'’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD to require removing
all insulation blankets within the
pressurized areas of the affected
airplanes and installing a new
insulation blanket meeting the
requirements of Section 25.856(a) of
Title 14 of the Code of Federal
Regulations (CFR) (14 CFR 25.856(a)).
The proposed AD would also allow
operators to develop methods for
distinguishing between insulation
blankets constructed of AN-26 and
other materials. If the FAA’s Seattle
Aircraft Certification Office (ACO)
approves such a method, operators
would not be required to remove
blankets they determine are not
constructed of AN-26.

As of the effective date of this AD,
paragraph (h)(1) of this proposed AD

would prohibit installation of AN-26
insulation blankets. 14 CFR
91.613(b)(1), 121.312(e)(1),
125.113(c)(1), and 135.170(c)(1) already
prohibit installation of this type of
insulation blanket after September 2,
2005. Some international civil aviation
authorities have not adopted similar
regulations. Therefore, this prohibition
is included in this proposed AD to
inform them of the need to prevent such
installation.

As of six months after the effective
date of this AD, paragraph (h)(2) of this
proposed AD would also prohibit re-
installation of any insulation blanket
that has been removed for any reason
unless the insulation blanket either has
been determined not to be constructed
of AN-26, or has been modified to
comply with 14 CFR 25.856(a). For
example, during normal maintenance,
operators frequently remove insulation
to perform inspections and other
maintenance actions on systems and
structure located behind the insulation
blanket. Under this proposal, when
insulation is removed for this or any
other purpose, it must either be
determined not to be constructed of
AN-26, or replaced with insulation
meeting 14 CFR 25.856(a). This
paragraph would require operators to
correct the identified unsafe condition
when they have an opportunity to do so.

The airplane manufacturer has been
developing a proposed alternative
method of compliance (AMOC) that
involves modification of existing AN-26
insulation blankets. This method of
compliance may significantly reduce the
number of required replacement
blankets and labor costs. The
manufacturer has indicated that the
service information for this method will
be available in April 2006. We
anticipate that the manufacturer’s
approach is similar to AMOCs approved
for ADs 2000-11-01 and 2000-11-02.
The criteria that will be used to evaluate
proposed modifications of existing AN—
26 insulation blankets (in-place) can be
obtained from the Manager, Seattle
ACO, upon request.

Costs of Compliance

There are about 1,613 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with the proposed replacement,
if necessary. The average labor rate is
$65 per hour.
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ESTIMATED COSTS FOR REPLACEMENT

Number
Fleet cost per
Model Work hours F;?rrélsaﬁzr rggf;igtésréd U.S. fleet cost year overp6
airplanes years
727-200 Series airPlanes .........coeoueeeiiiiieiiie e 4,623 $42,504 29 $9,946,971 $1,657,829
727-200F and 727-200 series airplanes that have been modified
to a freighter configuration ..o 1,618 31,878 41 5,618,968 936,495
737-200, 737-200C, 737-300, and 737-400 series airplanes ....... 4,238 38,962 452 142,123,264 23,687,211
747-100, 747-100B, 747-100B SUD, 747-200B, 747-200C,
747-300, 747-400, 747SR, and 747SP series airplanes ........... 16,951 155,848 19 23,895,597 3,982,600
747-200F and 747-200B and 747-300 series airplanes that have
been modified to a freighter configuration ...........cccccooiniiiinnins 5,933 116,886 16 8,040,496 1,340,083
757-200 series airplanes ..........ccccceveeeiiiiiiieciieeie e 6,445 59,258 116 55,469,228 9,244,871
757—-200PF and 757-200 series airplanes that have been modi-
fied to a freighter configuration ............cccoeiiiiiiiiiie 2,256 44,443 15 2,866,245 477,708
767—200 and 767-300 series airplanes ............ccoccevieeceneeienennens 9,246 85,008 114 78,203,772 13,033,962
767-200 and 767-300 series airplanes that have been modified
to a freighter configuration .........cccccooevrieinieiiieneee e 3,236 63,756 29 7,948,784 1,324,797
Regulatory Flexibility Determination detail the scope of the Agency’s The Proposed Amendment

The Regulatory Flexibility Act of 1980
(RFA) establishes “as a principle of
regulatory issuance that agencies shall
endeavor, consistent with the objective
of the rule and of applicable statutes, to
fit regulatory and informational
requirements to the scale of the
business, organizations, and
governmental jurisdictions subject to
regulation.” To achieve that principle,
the RFA requires agencies to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions. The RFA covers a wide-range of
small entities, including small
businesses, not-for-profit organizations
and small governmental jurisdictions.

Agencies must perform a review to
determine whether a proposed or final
rule will have a significant economic
impact on a substantial number of small
entities. If the agency determines that it
will, the agency must prepare a
regulatory flexibility analysis as
described in the Act.

The proposed AD would require
operators of certain Boeing transport
category airplanes, including about 20
small business operators, to retrofit their
airplanes. We believe that this proposed
AD would have a significant impact on
a substantial number of small entities.
Accordingly, an initial regulatory
flexibility analysis, as required by the
RFA, is included as part of the Initial
Regulatory Analysis that is in the
docket.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more

authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would have a significant economic
impact on a substantial number of small
entities, and as a result, an initial
regulatory flexibility analysis has been
conducted.

See the ADDRESSES section for a
location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2005-20836;
Directorate Identifier 2005-NM-028-AD.

Comments Due Date
(a) The Federal Aviation Administration

(FAA) must receive comments on this AD
action by June 3, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing airplanes,
certificated in any category, specified in
paragraphs (c)(1) and (c)(2) of this AD.

(1) Boeing airplanes listed in Table 1 of
this AD, having an original Airworthiness
Certificate or original Export Certificate of
Airworthiness issued between July 1981 and
December 1988 inclusive.

TABLE 1.—APPLICABILITY OF CERTAIN
AIRPLANES

Model

727-200 and 727—-200F series airplanes.

737-200, 737-200C, 737-300, and 737-400
series airplanes.
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TABLE 1.—APPLICABILITY OF CERTAIN
AIRPLANES—Continued

Model

747-100, 747-100B, 747-100B SUD, 747-
200B, 747-200C, 747-200F, 747-300,
747SR, and 747SP series airplanes.

757-200 and 757—200PF series airplanes.

767-200 and 767-300 series airplanes.

(2) Boeing Model 747-400 series airplanes,
serial numbers 23719, 23720, 23814, 23816,
23817, 23818, 23819, 23820, 23999, 24061,
and 24062.

Unsafe Condition

(d) This AD was prompted by reports of in-
flight and ground fires on certain airplanes
manufactured with insulation blankets
covered with a specific
polyethyleneteraphthalate (PET), ORCON
Orcofilm® AN-26 (all variants, including
AN-26, AN-26A, and AN—-26B), hereafter
referred to as “AN-26", which may
contribute to the spread of a fire when
ignition occurs from sources such as
electrical arcing or sparking. We are issuing
this AD to ensure that insulation blankets
constructed of AN-26 are removed from the
fuselage. Such insulation blankets could
propagate a fire that is the result of electrical
arcing or sparking.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Replacement

(f) Except as provided in paragraph (g) of
this AD, within 72 months after the effective
date of this AD, remove all insulation
blankets from the pressurized areas of the
fuselage and install a new insulation blanket
using applicable maintenance manual
procedures. The new insulation blankets
must comply with 14 Code of Federal
Regulations (CFR) 25.856(a). The areas where
the affected insulation blankets are installed
include, but are not limited to, the following
areas:

(1) Crown area of the airplane;

(2) Areas behind flight deck panels and
circuit breaker panels;

(3) Areas behind sidewalls, lavatories,
closets, and galleys;

(4) Cargo compartment areas;

(5) Air ducting;

(6) Waste and water tubing; and

(7) Areas attached to the underside of floor
panels.

Exception

(g) The actions described in paragraph ()
are not required for any insulation blanket
that is determined not to be constructed of
AN-26, using a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO).

Note 1: Insulation material that is part-
marked with a date of manufacture indicating
that it was manufactured before July 1981 or

after December 1988 is not constructed of
AN-26.

Parts Installation

(h)(1) As of the effective date of this AD,
no person may install any insulation blanket
constructed of AN-26 on any airplane unless
it has been modified to comply with 14 CFR
25.856(a), in accordance with a method
approved by the Manager, Seattle ACO.

(2) As of six months after the effective date
of this AD, if any insulation blanket is
removed for any reason, it may not be re-
installed unless:

(i) It has been determined not to be
constructed of AN-26 using a method
approved by the Manager, Seattle ACO; or

(ii) It has been modified to comply with 14
CFR 25.856(a), in accordance with a method
approved by the Manager, Seattle ACO.

Alternative Methods of Compliance
(AMOCs)

(i) The Manager, Seattle ACO, has the
authority to approve AMOGCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

Issued in Renton, Washington, on March
29, 2005.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 05-6674 Filed 4-1-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

14 CFR Part 256
[Docket No. OST-2005-20826]
RIN 2105-AD44

Display of Joint Operations in Carrier-
Owned Computer Reservations
Systems Regulations

AGENCY: Office of the Secretary,
Department of Transportation.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Department’s rules
currently prohibit each airline that
owns, controls, or operates a computer
reservations system (“CRS” or
“system”) from denying system access
to two or more carriers whose flights
share a single designator code and
discriminating against any carrier
because the carrier uses the same
designator code as another carrier. The
Department recently determined that its
comprehensive rules governing CRS
operations should be terminated
because they are no longer necessary.
The Department is initiating this
proceeding to consider whether it
should also terminate the rules
governing the treatment of code-sharing

airlines by airlines that own, control, or
operate a system.

DATES: Comments must be submitted on
or before May 4, 2005. Reply comments
must be submitted on or before May 19,
2005.

ADDRESSES: You may submit comments
identified by DOT DMS Docket Number
0ST-2005-20826 by any of the
following methods:

e Web Site: http://dms.dot.gov.
Follow the instructions for submitting
comments on the DOT electronic docket
site.

e Fax: 1-202-493-2251.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
001.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal
Holidays.

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Identification
Number (RIN) for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
Public Participation heading of the
Supplementary Information section of
this document. Note that all comments
received will be posted without change
to http://dms.dot.gov. including any
personal information provided. Please
see the Privacy Act heading under
Regulatory Notices.

Docket: For access to the docket to
read background documents or
comments received, go to http://
dms.dot.gov at any time or to Room PL—
401 on the plaza level of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal Holidays.

Due to security procedures in effect
since October 2001 on mail deliveries,
mail received through the Postal Service
may be subject to delays. Commenters
should consider using an express mail
firm to ensure the timely filing of any
comments not submitted electronically
or by hand. Late filed comments will be
considered to the extent possible.

FOR FURTHER INFORMATION CONTACT:
Thomas Ray, Office of the General
Counsel, 400 Seventh St. SW.,
Washington, DC 20590, (202) 366—4731.

Electronic Access: You can view and
download this document by going to the
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website of the Department’s Docket
Management System (http://
dms.dot.gov/). On that page, click on
“search.” On the next page, type in the
last five digits of the docket number
shown on the first page of this
document. Then click on “search.” An
electronic copy of this document also
may be downloaded by using a
computer, modem, and suitable
communications software from the
Government Printing Office’s Electronic
Bulletin Board Service at (202) 512—
1661. Internet users may reach the
Office of the Federal Register’s home
page at: http://www.nara.gov/fedreg and
the Government Printing Office’s
database at: http://www.access.gpo.gov/
nara/index.html.

SUPPLEMENTARY INFORMATION:
A. Introduction

We have had two sets of rules
governing airline computer reservations
systems (““CRSs” or ‘‘systems”’)
(although the systems now are also
commonly called global distribution
systems, or GDSs, we will refer to them
as CRSs for purposes of this
rulemaking). One set of rules, 14 CFR
Part 255, established comprehensive
requirements governing the systems’
relationships with airlines and the
systems’ travel agency customers. These
rules covered any system that was
owned or marketed by an airline or
airline affiliate. 14 CFR 255.2. The other
set, 14 CFR Part 256, concerned the
systems’ treatment of airlines that share
the same two-symbol designator code,
the code used by the systems and other
sources of airline information to identify
the airline offering the seats being sold
(the codes for America West and U.S.
Airways, for example, are HP and US).
This set of rules prohibits the airlines
that own, control, or operate each
system from denying access to the
system to two or more airlines whose
flights share a single designator code
and from discriminating against any
airline because that airline uses the
same designator code as another airline.

The federal agency formerly
responsible for the economic regulation
of the airline industry, the Civil
Aeronautics Board (‘‘the Board”),
adopted both the comprehensive rules
(Part 255) and the rules governing the
treatment of airlines that code-share
(Part 256) in the same year, 1984, on the
basis of a common economic and
competitive analysis. 49 FR 12675
(March 30, 1984) (Part 256); 49 FR
32540 (August 15, 1984) (Part 255). The
Board adopted the rules barring systems
from discriminating against code-
sharing airlines in an expedited

proceeding to keep Apollo, the system
then controlled by United, from carrying
out its plan to deny access to any airline
that used another airline’s code.

Our comprehensive CRS rules
included a sunset date to ensure that we
would reexamine whether the rules
remained necessary and were effective.
57 FR 43780, 43829-43830 (September
22, 1992). As a result of our most recent
reexamination of those rules, completed
in 2003, we determined that the CRS
rules had become unnecessary. We
allowed most of the rules to expire on
January 31, 2004, their sunset date, and
terminated the remaining rules on July
31, 2004. 69 FR 976, 977 (January 7,
2004).

The rules governing the systems’
treatment of code-sharing airlines, Part
256, have not had a sunset date.
However, because the Board adopted
those rules and the comprehensive rules
governing CRS operations, Part 255, on
the basis of the same factual analysis
and competitive rationale, our findings
that industry changes have made the
comprehensive rules unnecessary
requires us to reexamine whether the
rules on the treatment of code-sharing
airlines are still necessary. After
considering that question, we are
proposing to terminate these rules as
well.

We ask the parties to submit
comments that thoroughly discuss the
factual and policy issues raised by our
proposal to eliminate the rules and to
provide detailed information on the
proposal and on the amount of its likely
benefits and costs.

Comments will be due thirty days
after publication of this notice, and
reply comments will be due fifteen days
thereafter. After considering the
comments, we will issue a final rule.

B. Background

As we have explained in our other
CRS rulemakings, the systems
efficiently provide travel agents with
comprehensive information and booking
capabilities on airlines and other travel
suppliers, such as hotel and rental car
companies. See, e.g., 67 FR 69366,
69370 (November 15, 2002). Each
system provides information and
booking capabilities on the airlines that
“participate” in the system, that is,
agree to make their services saleable
through the system and to pay the fees
required for participation. A CRS
presents displays that integrate the
services of all participating airlines. The
displays show schedules and fares and
whether specific flights and fares are
available. A travel agent can compare
the services offered by different airlines
and determine which would best meet

a customer’s needs. The agent can
reserve seats and issue tickets through
the system. 67 FR 69370.

The basis for our past adoption of CRS
regulations was the systems’ important
role in the distribution of airline tickets
(and their ownership by airlines).
Airlines obtained a large majority of
their bookings from travel agents, and
travel agents relied on a system to
determine what services and fares were
available for their customers and to
make bookings. Each travel agency
office typically relied entirely or almost
entirely on one system to carry out these
functions. If an airline did not
participate in one of the systems, the
travel agents using that system could
not readily obtain information and make
bookings on that airline, which would
therefore lose a significant amount of
business. As a result, almost every
airline had to participate in each of the
systems, so airlines had no bargaining
leverage with the systems. 67 FR 69375—
69382; 69 FR 980.

With one small exception, each of the
systems operating in the United States
was developed and owned by one
airline, which had the ability and
incentive to operate its system in ways
that would prejudice airline
competition. 67 FR 69367, 69375—
69376.

Soon after the systems were first
offered to travel agencies, the systems’
impact on airline competition became a
matter of concern. For example, an
airline owning a system would bias the
system’s display of airline services so
that flights operated by rival airlines
were difficult to find, even when a
competitor’s flights met the travel
agency customer’s needs better than did
the owner airline’s flights. The Board
therefore began a rulemaking to
determine whether it should adopt
regulations governing the systems’ role
in airline distribution. The Board first
issued an advance notice of proposed
rulemaking. 48 FR 41171 (September 14,
1983). After considering the comments
responding to that notice, the Board
decided that it should propose
comprehensive rules governing CRS
operations, and submitted a draft notice
of proposed rulemaking to the Office of
Management and Budget for review.
While the Board’s proposal was under
review at OMB, several smaller airlines
complained to the Board that Apollo,
the system controlled by United, had
announced that it would no longer
display services operated by one airline
under another airline’s code. They
alleged that Apollo’s change in policy
would substantially injure their
marketing efforts. 49 FR 9430-9431.
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As aresult of the competitive harm
that could result from Apollo’s
proposed policy change, the Board
proposed and, after reviewing the
comments, adopted as Part 256 the rules
that prohibit airlines that own, control,
or operate a system from discriminating
against an airline because the airline
offered its services under another
airline’s code. As noted, the Board
relied on the industry and competitive
analysis developed in its rulemaking on
the comprehensive CRS regulations. 49
FR 9430; 49 FR 12675.

Soon after the Board proposed the
rules governing the treatment of code-
sharing airlines, the Board issued its
notice of proposed rulemaking on the
adoption of comprehensive CRS rules.
49 FR 11644 (March 27, 1984). The
Board later adopted those proposed
rules, with some revisions, as Part 255.
Among other things, those rules barred
systems from biasing their primary
displays and from charging
discriminatory booking fees. 49 FR
32540 (August 15, 1984).

The Board adopted both the
comprehensive rules and the rules
governing the treatment of code-sharing
airlines under its authority under
section 411 of the Federal Aviation Act,
then 49 U.S.C. 1381, later recodified as
49 U.S.C. 41712, to prohibit unfair and
deceptive practices and unfair methods
of competition (we will refer to the
section under its traditional name,
section 411).

The Court of Appeals affirmed the
Board’s adoption of Parts 255 and 256.
United Air Lines v. CAB, 766 F.2d 1107
(7th Cir. 1985).

C. Basis for Proposed Termination of
Rules

The factual basis for our recent
decision to terminate all of the
comprehensive CRS rules suggests that
we should also terminate the rule
governing the treatment of code-sharing
airlines. As noted above, we concluded
that the on-going developments in
airline distribution and the CRS
business in recent years had
substantially eroded the basis for CRS
regulations and made the rules
unnecessary. The two major
developments were the increasing
importance of the Internet in airline
distribution and the divestiture by U.S.
airlines of all CRS ownership interests.

The Internet’s growing use by
consumers and travel agents has created
alternative channels for airline bookings
and the dissemination of information on
schedules and fares. Airlines have been
encouraging many consumers to book
their travel directly through an airline
website rather than through a travel

agent. 67 FR 69373—-69374. Travel
agents are increasingly checking
Internet sites to see whether better fares
and flights are available than those
displayed in the system they use. 69 FR
980. Airlines also began offering special
discounts, commonly known as
webfares, to consumers who booked
tickets through the airline’s own
website, and they have used their
control over access to their webfares to
obtain better terms for CRS
participation. 67 FR 69373; 69 FR 979—
980. Because these developments are
establishing market discipline for the
terms and quality of the systems’
services offered airlines, we concluded
that the comprehensive rules had
become unnecessary. 69 FR 984.

Secondly, all of the U.S. airlines that
held an ownership interest in a system
have divested those interests. The Board
had adopted the original rules because
each significant system was then
controlled by an airline, and the airline
owner had the incentive and the ability
to use its system to distort airline
competition. 67 FR 69373. Now, in
contrast, none of the systems is owned
or controlled by any U.S. airline or
airline affiliate, and only Amadeus has
any airline owners. 69 FR 979. In our
final decision in our reexamination of
the comprehensive rules, we found that
the systems should have no incentive to
operate in ways designed to distort
airline competition, because none of
them are owned or controlled by U.S.
airlines or airline affiliates. 69 FR 990—
991. While Amadeus is owned in part
by three European airlines, it also has
substantial public ownership, its airline
owners should have no motive to
undermine airline competition within
the United States, and its U.S. market
share is less than ten percent. 69 FR
986. We recognized that a system might
be willing to take steps to prejudice
airline competition if compensated for
doing so by an airline, for example, by
selling display bias, but there is no
certainty that such conduct will occur
or, if it did, that it would substantially
harm consumers. We accordingly
concluded that the possibility of display
bias did not warrant the continuation of
industry-wide rules, especially in light
of the systems’ declining market power.
69 FR 994. While we could not predict
precisely how systems will respond to
the industry’s deregulation, we expected
that consumers and participants in the
airline distribution business will benefit
from the rules’ termination. 69 FR 978.
We stated, moreover, that we intend to
monitor the effects of the CRS industry’s
deregulation and that we will take
appropriate action if a system engages in

conduct that would violate section 411.
69 FR 978, 986.

The rules on the treatment of code-
sharing airlines, unlike the
comprehensive rules, have never
contained a sunset date that would
cause us to reconsider whether the rules
remained necessary. However, the
findings on which we based our
decision to terminate the
comprehensive rules suggest that we
should also terminate the Part 256 rules
governing the systems’ treatment of
airlines that share codes. The Board
adopted those rules largely to protect
airline competition from potential
efforts by the airlines that controlled the
systems to create displays that
discriminated against competing
airlines that shared codes. As noted, the
Board began the rulemaking due to
United’s plan to eliminate code-sharing
airlines from Apollo’s displays. The
complete divestiture of their CRS
ownership interests by the U.S. airlines
that had controlled the systems has
eliminated the primary basis for the
Board’s original adoption of these rules.

Furthermore, as we found in our
reexamination of the comprehensive
rules, because the Internet has created
alternative sources of information and
booking capabilities for airlines and
travel agents, market forces are
beginning to discipline the systems’
prices and terms for airline
participation. If an airline believes that
a system’s display of its services is
unreasonable or unfair, the airline
should have some ability at least to
lower its level of participation. The
airlines’ ability to reject unacceptable
terms for CRS participation should
continue to grow. Furthermore, travel
agencies have an interest in obtaining
full, accurate, and useful information on
airline services, and they have the
ability to choose between systems. 69
FR 1005. These factors should
encourage the systems to display
information on airline services in a
manner that will meet the needs of
travel agents. Eliminating the rules may
give a system additional flexibility to
tailor its displays to meet travel agent
and consumer demands and may result
in more useful displays. We therefore
have tentatively determined that the
rules governing the systems’ treatment
of code-sharing airlines are no longer
necessary and should be ended.

In addition, as noted above, these
rules cover only airlines that own,
control, or operate a system, not the
systems themselves, and Amadeus’
airline owners are therefore the only
firms required to comply with the rules.
Applying the rules only to Amadeus’
owner airlines appears illogical and
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potentially inequitable, when Amadeus
has the smallest market share in the
United States and has airline owners
that should have little interest in
distorting competition within this
country.

We do not expect systems to adopt the
practices now barred by Part 256,
denials of system access to airlines that
code-share and discrimination against
such airlines. Code-sharing has become
a widespread practice and, among other
things, has formed the basis for the
development of international alliances
between U.S. and foreign airlines, such
as the Star Alliance, oneworld, and
SkyTeam. We have found that code-
sharing can provide significant
consumer benefits. 67 FR 69396-69397.
As a result, we assume that travel agents
will demand that systems provide
displays that show airline services
marketed under code-share
arrangements. Systems may also choose
to offer displays that limit the display of
code-share services, as some have being
doing. 69 FR 1005. Any decision by a
system to change or limit the display of
code-sharing services, however, should
reflect the system’s response to market
demands, not a decision to distort
airline competition by creating displays
that discriminate against all code-share
services. The systems’ vigorous
competition for travel agency customers
should cause them to provide displays
that satisfy travel agent preferences.

Regulatory Process Matters

Regulatory Assessment and Unfunded
Mandates Reform Act Assessment

1. Unfunded Mandates Reform Act
Assessment

The Unfunded Mandates Reform Act
of 1995, 2 U.S.C. 1531-1538, requires
Federal agencies to prepare a written
assessment of the costs, benefits, and
other effects of proposed or final rules
that include a Federal or private
mandate likely to result in the
expenditures by State, local, or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually.

The proposed rule would not result in
expenditures by the private sector or by
State, local, or tribal governments
because we propose to eliminate the
rules. In addition, no such government
operates a system or airline that is or
has been subject to our regulations.

2. Regulatory Assessment

Executive Order 12866, Regulatory
Planning and Review (58 FR 51735,
October 4, 1993), defines a significant
regulatory action as one that is likely to
result in a rule that may have an annual

effect on the economy of $100 million
or more, or that may adversely affect, in
a material way, the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities.
Regulatory actions are also considered
significant if they are likely to create a
serious inconsistency or interfere with
the actions taken or planned by another
agency, if they establish novel policy
issues, or if they materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of the recipients
of such programs.

The Department’s Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979) outline similar definitions and
requirements with the goal of
simplifying and improving the quality
of the Department’s regulatory process.
They state that a rule will be significant
if it is likely to generate much public
interest.

This proposed regulation would be a
significant regulatory action under the
Executive Order, since CRS rules have
long been a subject of public
controversy. The Department’s tentative
assessment of the likely costs and
benefits for this proposal is set forth
below. This proposal has been reviewed
by the Office of Management and
Budget under the Executive Order.

This preliminary economic analysis
seeks to assess the potential economic
and competitive consequences of our
proposed rules on computer
reservations systems, airlines, and travel
agencies and to evaluate the benefits to
the industry and the traveling public.
We tentatively find, as discussed below,
that the elimination of the rules barring
airline-owned systems from
discriminating against airlines that
code-share should not harm airlines,
travel agencies, or consumers, or have a
material effect on firms in the airline or
airline distribution businesses or on
consumers.

The Civil Aeronautics Board
originally adopted the rules barring
discrimination against airlines that
shared the same code when each of the
systems was owned by an airline and
when each airline owner had the ability
and the incentive to use its system to
prejudice the competitive position of
rival airlines. The systems’ conduct at
that time justified the Board’s action.
The Board proposed these rules as a
result of United’s plan to eliminate
code-share services from the displays
offered by Apollo, the system then
owned by United, a plan that would
harm several of United’s competitors.
Airlines then relied on travel agents for

the large majority of their revenues, and
travel agents relied on the systems to
determine what airline services were
available, to make bookings, and to
issue tickets.

The industry conditions that caused
the Board to adopt the rules barring
discrimination against code-sharing
airlines no longer exist. No system is
currently owned by a U.S. airline or
airline affiliate. No system should have
an incentive to discriminate against
code-share services in order to distort
airline competition. The share of airline
revenues produced by travel agents has
been falling. Many travel agents now
use multiple sources of information to
investigate options for their customers
and no longer rely almost entirely on
one of the systems to determine what
airline flights and fares are available. As
a result, airlines have been obtaining
some bargaining leverage against the
systems, and a system’s failure to
display airline services in an unbiased
manner will no longer deny travel
agents the ability to electronically
obtain complete information on airline
service options. The systems’
competition for travel agency customers
will give the systems an incentive to
provide displays that meet the travel
agents’ needs for more accurate,
complete, and useful information. The
airlines’ growing bargaining leverage
with the systems should encourage
systems to provide access to their
services on terms which are consistent
with airline marketing strategies.

The rules barring discrimination
against code-sharing airlines may limit
the ability of Amadeus, the only system
now subject to the rules, to respond to
travel agency preferences to create
displays less cluttered with code-shares,
and may keep travel agents from
obtaining displays that meet their needs.
Even if the rules impose no burden on
Amadeus, however, there is no apparent
justification for maintaining them.

For the same reasons on which we
based our decision to terminate the
comprehensive rules, our elimination of
the rules barring discrimination against
airlines that share codes should have no
significant economic impact on airlines,
travel agencies, or consumers. First,
because the existing rule covers only
airlines that own, operate, or control a
system, only the smallest of the four
systems operating in the United States—
Amadeus—is subject to the rule.
Secondly, no system should have an
incentive to distort competition in the
U.S. airline industry, because no system
is owned or controlled by a U.S. airline
or airline affiliate. Amadeus’ principal
owners are three European airlines. In
addition, public shareholders own a
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substantial amount of Amadeus’ stock,
and Amadeus’ management must
operate the business for the benefit of all
of its shareholders, not just its airline
shareholders. Code-sharing is a much
more widespread practice now than it
was when the Board adopted these
rules, and no system is likely to block
the display of services operated under
code-share arrangements. For these
reasons, we do not expect Amadeus or
any other system to begin
discriminating against airlines that
share codes.

We request interested persons to
provide us with detailed information
about the possible consequences of this
proposal, including its benefits, costs,
and economic and competitive impacts.

Initial Regulatory Flexibility Statement

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601 et seq., was enacted
by Congress to ensure that small entities
are not unnecessarily and
disproportionately burdened by
government regulations. The act
requires agencies to review proposed
regulations that may have a significant
economic impact on a substantial
number of small entities. For purposes
of this rule, small entities include
smaller U.S. and foreign airlines and
smaller travel agencies. This notice of
proposed rulemaking sets forth the
reasons for our rule proposal and its
objectives and legal basis.

Our proposed termination of the
existing rules would not have a
significant economic impact on a
substantial number of small business
entities. The rules impose obligations
only on airlines that own, control, or
operate a system, and none of the
airlines that now own, or have owned,
a system has been a small entity. The
rules may indirectly affect smaller
airlines and travel agencies, which are
small entities, because they may affect
how code-share services are displayed
in the systems used by travel agents.
Eliminating the rules should have no
significant impact on smaller airlines or
travel agencies.

First, the rules currently govern only
Amadeus, the system with the smallest
market share in the United States,
because the other three systems have no
airline owners. Secondly, the rules
prohibit a system from discriminating
against code-share services offered by
airlines. The Board adopted the rules
because one of the airline-owned
systems was then planning to stop
displaying flights operated by any
airline if they were sold under another
airline’s code, a change that would
undermine the marketing efforts of a
major competitor of the system’s airline

owner. 49 FR 9435. It seems unlikely
that any system would adopt a similar
policy on the display of code-share
services, because all major U.S. and
European airlines have code-share
operations. Furthermore, travel agencies
have a substantial degree of bargaining
leverage with the systems, as shown by
the record in our last reexamination of
the comprehensive rules, 69 FR 981—
983, which should cause the systems to
offer displays that meet the needs of
travel agents. Airlines are obtaining
more bargaining power with the
systems, which should also keep
systems from offering displays that
would significantly interfere with
airline marketing programs. Because
code-sharing is now a widespread
practice, a system’s refusal to display
services operated under code-share
arrangements would probably
undermine that system’s ability to
obtain travel agency customers, and it
would displease its major airline
customers. Finally, the Internet has
provided new sources of airline
information for travel agents to use, so
travel agents no longer rely so greatly on
the systems for airline information.
Furthermore, as discussed, there no
longer appears to be any rationale for
maintaining these rules.

The Regulatory Flexibility Act
requires us to publish an initial
regulatory flexibility analysis that
considers such matters as the impact of
a proposed rule on small entities if the
rule would have “a significant economic
impact on a substantial number of small
entities.” 5 U.S.C. 605(b). For the
reasons stated above, I certify that the
elimination of our rule on the treatment
of code-share operations which is
proposed by this notice would not have
a significant economic impact on a
substantial number of small entities. No
initial regulatory flexibility analysis is
therefore required for this action.

Our proposed rule contains no direct
reporting, record-keeping, or other
compliance requirements that would
affect small entities. There are no other
federal rules that duplicate, overlap, or
conflict with our proposed rules.

Interested persons may address our
tentative conclusions under the
Regulatory Flexibility Act in their
comments submitted in response to this
notice of proposed rulemaking.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996, Public Law 104—
121, we want to assist small entities in
understanding the proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.

If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please consult
Thomas Ray at (202) 366—4731.

Paperwork Reduction Act

The proposed rule contains no
collection-of-information requirements
subject to the Paperwork Reduction Act,
Pub. L. 96-511, 44 U.S.C. Chapter 35.
See 57 FR at 43834.

Federalism Implications

Our proposal would have no
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
dated August 4, 1999, we have
determined that it does not present
sufficient federalism implications to
warrant consultations with State and
local governments.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Government
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Heath Risks and Safety
Risks. This rule does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Consultation and Coordination With
Tribal Governments.

This proposed rule will not have
tribal implications, will not impose
substantial direct compliance costs on
Indian tribal governments, and will not
preempt tribal law. Therefore, it is
exempt from the consultation
requirements of Executive Order 13175.
If tribal implications are identified
during the comment period, we will
undertake appropriate consultations
with the affected Indian tribal officials.
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Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that this is not classified as
a “significant energy action” under that
order because it is a “‘significant
regulatory action”” under Executive
Order 12866 and it would not have a
significant adverse effect on the supply,
distribution, or use of energy.

Environment

The proposed rule would have no
significant impact on the environment.

PART 256—[REMOVED AND
RESERVED]

1. Accordingly the Department
proposes to remove 14 CFR art 256 and
reserve art 256.

Issued in Washington, DC, on March 27,
2005.

Norman Y. Mineta,

Secretary of Transportation.

[FR Doc. 05-6650 Filed 4-1—-05; 8:45 am]
BILLING CODE 4910-62-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101

[Docket No. 2001N-0548] (formerly Docket
No. 01N-0548)

Food Labeling; Guidelines for
Voluntary Nutrition Labeling of Raw
Fruits, Vegetables, and Fish;
Identification of the 20 Most Frequently
Consumed Raw Fruits, Vegetables,
and Fish; Reopening of the Comment
Period

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; reopening of the
comment period.

SUMMARY: The Food and Drug
Administration (FDA) is reopening until
June 3, 2005, the comment period for a
proposed rule published in the Federal
Register of March 20, 2002. In that
document, FDA proposed to amend its
voluntary nutrition labeling regulations
by updating the names and nutrition
labeling values for the 20 most
frequently consumed raw fruits,
vegetables, and fish in the United States.
Since publication of the proposed rule,
the agency has received new data in
comments that it intends to use to
further update the nutrition labeling

values. The agency also intends to use
additional data from the U.S.
Department of Agriculture (USDA) for
certain nutrients in raw produce. Those
data became available after the close of
the comment period. FDA is reopening
the comment period to allow all
interested parties the opportunity to
review its tentative nutrition labeling
values based upon data FDA received
within and after the comment period,
and to comment on the additional
nutrient data for some of the 20 most
frequently consumed raw fruits,
vegetables, and fish. FDA will evaluate
any new data submissions during this
reopened comment period and will
consider use of those data in a final rule.

DATES: Submit written or electronic
comments by June 3, 2005.

ADDRESSES: You may submit comments,
identified by Docket No. 2001N—-0548,
by any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

o Agency Web site: http://
www.fda.gov/dockets/ecomments.
Follow the instructions for submitting
comments on the agency Web site.

e E-mail: fdadockets@oc.fda.gov.
Include Docket No. 2001N—-0548 in the
subject line of your e-mail message.

e FAX:301-827-6870.

¢ Mail/hand delivery/courier [for
paper, disk, or CD-ROM submissions]:
Division of Dockets Management (HFA—
305), 5630 Fishers Lane, rm. 1061,
Rockville, MD 20852.

Instructions: All submissions received
must include the agency name and
docket number or regulatory
information number for this rulemaking.
All comments received will be posted
without change to http://www.fda.gov/
ohrms/dockets/default.htm, including
any personal information provided. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Comments” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.fda.gov/ohrms/dockets/
default.htm and insert the relevant
docket number, 01N-0548, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:

Mary Brandt, Center for Food Safety and
Applied Nutrition (HFS—-840), Food and
Drug Administration, 5100 Paint Branch

Pkwy., College Park, MD 20740, 301—
436-1788.
SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of March 20,
2002 (67 FR 12918) (the proposed rule),
FDA proposed to amend its voluntary
nutrition labeling regulations by
updating the names and nutrition
labeling values for the 20 most
frequently consumed raw fruits,
vegetables, and fish in the United States
based upon new data submitted or made
available to the agency. In that
document, we requested comments on
the proposal by June 3, 2002. In the
Federal Register of June 6, 2002 (67 FR
38913), we corrected the proposed rule
that published with an incorrect docket
number (i.e., Docket No. 01N—-0458) and
provided additional time to submit
comments, until August 20, 2002.

In a comment to the proposed rule,
USDA submitted nutrient data from its
2001-2002 nationwide sampling of
fruits and vegetables (see http://
www.fda.gov/ohrms/dockets/dailys/02/
Aug02/080602/01n-0548-c000006-
vol1.pdf). USDA provided data for 16 of
the 20 most frequently consumed fruits:
Apple, avocado (California), banana,
cantaloupe, grapefruit, honeydew
melon, kiwifruit, nectarine, orange,
peach, pear, pineapple, plums,
strawberries, sweet cherries, and
watermelon; and 12 of the top 20
vegetables: Bell pepper, broccoli, carrot,
celery, cucumber, iceberg lettuce, leaf
lettuce, onion, potato, radish, sweet
potato, and tomato. At the time USDA
submitted the comment, the data results
for vitamin C, sodium, and potassium
were not yet available, and the analysis
of carotenoids for carrots, sweet
potatoes, cucumbers, onions, and sweet
peppers had not been completed. In
June and July of 2003, after the close of
the comment period, USDA provided
sodium, potassium, and some
carotenoid values that it did not submit
earlier (Ref. 1). It also submitted vitamin
C values for pineapple.

In other comments to the proposed
rule, the Citrus Research Board and
Food Research, Inc., provided nutrient
data from 1998 for oranges, grapefruit,
tangerines (Mandarin oranges), and
lemons (see http://www.fda.gov/ohrms/
dockets/dailys/02/Aug02/081602/
8001f4e1.pdf, http://www.fda.gov/
ohrms/dockets/dailys/02/Aug02/
082902/01N-0548-cr00001-01-vol1.htm,
and http://www.fda.gov/ohrms/dockets/
dailys/02/Aug02/082902/
8002574a.doc).

Two comments recommended that
Chinook salmon be included with the
revised species of fish (see http://
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www.fda.gov/ohrms/dockets/dailys/02/
Aug02/082102/800222f0.pdf and http://
www.fda.gov/ohrms/dockets/dailys/02/
Aug02/082202/8002239d.pdf). One
comment noted that according to
nutrient data from the USDA Nutrient
Database for Standard Reference, the
nutrient profile of Chinook salmon is
most similar to the proposed category
and values for Atlantic, Coho, and
Sockeye salmon (Ref. 2).

Based upon data received during the
comment period and USDA data
received after the comment period, we
have calculated updated nutrition
labeling values for some of the 20 most
frequently consumed raw fruits,
vegetables, and fish. FDA is now
reopening the comment period to allow
the raw produce and fish industries and
other interested parties the opportunity
to review and react to updated nutrition
labeling values based upon data FDA
received within and after the comment
period. Reopening the comment period
may also provide an impetus for
completion of additional nutrient
analyses. We will evaluate any new data
submissions received during this
reopened comment period and will
consider use of those data in a final rule.

II. Updating the Nutrition Labeling
Values

We are reopening the comment period
to revise the nutrition labeling values of
the 20 most frequently consumed raw
fruits, vegetables, and fish, which are
included in appendices C and D to part
101. The proposed appendices C and D
that we are publishing in this document
include the updated values described in
tables 1 and 2 of this document. As
noted in the proposed rule, the agency

believes that the values in proposed
appendices C and D could be used on
an interim basis prior to completion of
the rulemaking, provided that the
nutrition information is presented in a
manner consistent with this document.
However, firms should be aware that
values included in a final rule may
differ and would need to be changed.

Reference 3 provides complete
documentation of the derivation of each
nutrition labeling value for the 20 most
frequently consumed raw fruits,
vegetables, and fish.

A. FDA Analysis of the Data
1. Outlier Screening

Originally, for the proposed rule, we
completed outlier screening of the data
using the Grubbs outlier screening
method to determine influential
observations in the distributions of data
for each nutrient and food. However,
based upon comments received in
response to the proposed rule and
discussion of outliers in the statistical
literature, we have determined not to
conduct Grubbs outlier screening on the
nutrient data for raw produce and fish.

In developing the nutrient values in
the proposed rule, we took a
conservative approach to outliers and
deleted those data points identified
through outlier screening.

There were several comments in
response to the proposed rule that
addressed outlier screening. Comments
questioned the validity of using Grubbs
outlier screening for fruits and
recommended the use of visual
scattergrams and bar graphs. Another
comment questioned the removal of
outliers.

The National Institute of Standards
and Technology (NIST) e-Handbook of
Statistical Methods states that the
Grubbs test is based on the assumption
of normality and should only be used
with data that are normally distributed
(Ref. 4). NIST also recommends that the
test should not be used for sample sizes
of six or less since it frequently tags
most of the points as outliers. Many of
the nutrient levels in the voluntary
nutrition labeling program are based on
small sample sizes because that is all
the data that are available to FDA. Small
sample sizes simply do not contain
enough information to make inferences
about the shape of the distribution in
the entire population (Ref. 5).

Therefore, based on the information
in the previous paragraphs, we have
decided not to conduct Grubbs outlier
screening on the nutrient data.

B. Changes in Nutrition Labeling Values
for Raw Fruits and Vegetables

The following is a summary of
tentative changes from the nutrition
labeling values in the proposed rule for
some of the 20 most frequently
consumed raw fruits and vegetables.
FDA derived the updated values from
the raw data provided by USDA and the
Citrus Research Board during the
comment period, as well as existing
data. We also considered data for
sodium, potassium, carotenoids, and
vitamin C that USDA submitted after the
comment period. Other changes were
related to discontinuance of outlier
screening. As explained in the proposed
rule, when possible, FDA used
compliance calculations based on 95
percent intervals to derive nutrition
labeling values.

TABLE 1.—PROPOSED CHANGES TO THE NUTRITION LABELING INFORMATION FOR RAW FRUITS AND VEGETABLES

2002 Proposed Values Reopening Comment Period Proposed Values
Food and Nutrient
% DV % DV
Apple (154 grams (g))
Potassium 170 milligrams 5% 160 mg 5%
(mg)
Total carbohydrate 22g 7% 21g 7%
Dietary fiber 5¢ 20% 39 12%
Iron 2% 0%
Avocado (30 g)
Total fat 6g 9% 59 8%
Saturated fat 05¢g 3% 1g 5%
Potassium 160 mg 5% 140 mg 4%
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TABLE 1.—PROPOSED CHANGES TO THE NUTRITION LABELING INFORMATION FOR RAW FRUITS AND VEGETABLES—

Continued
2002 Proposed Values Reopening Comment Period Proposed Values
Food and Nutrient
% DV % DV
Banana (126 g)
Sodium 0 mg 0% 5 mg 0%
Potassium 400 mg 11% 450 mg 13%
Total carbohydrate 29g¢ 10% 3049 10%
Dietary fiber 49 16% 29 8%
Sugars 21g 199
Cantaloupe (134 g)
Sodium 25 mg 1% 20 mg 1%
Potassium 280 mg 8% 240 mg 7%
Total carbohydrate 13 g 4% 12¢g 4%
Sugars 12g 11g
Vitamin A 100% 120%
Calcium 2% 0%
Grapefruit (154 g)
Potassium 230 mg 7% 160 mg 5%
Total carbohydrate 16 g 5% 159 5%
Dietary fiber 69 24% 29 8%
Sugars 10 g 11g
Vitamin A 15% 35%
Vitamin C 110% 100%
Calcium 2% 4%
Honeydew melon (134 g)
Sodium 35 mg 1% 30 mg 1%
Potassium 310 mg 9% 210 mg 6%
Total carbohydrate 13 g 4% 12 g 4%
Sugars 12 g 11g
Kiwifruit (148 g)
Calories 100 90
Total fat 19 2% 159 2%
Potassium 480 mg 14% 450 mg 13%
Total carbohydrate 24 g 8% 209 7%
Sugars 16 g 13¢g
Protein 29 19
Calcium 6% 4%
Iron 4% 2%
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TABLE 1.—PROPOSED CHANGES TO THE NUTRITION LABELING INFORMATION FOR RAW FRUITS AND VEGETABLES—

Continued
2002 Proposed Values Reopening Comment Period Proposed Values
Food and Nutrient
% DV % DV
Lemon (58 g)
Sodium 5 mg 0% 0 mg 0%
Potassium 90 mg 3% 75 mg 2%
Sugars 19 29
Nectarine (140 g)
Calories 70 60
Calories from fat 0 5
Total fat 0g 0% 05¢ 1%
Potassium 290 mg 8% 250 mg 7%
Total carbohydrate 17 g 6% 159 5%
Sugars 13 g 11g
Orange (154 g)
Potassium 260 mg 7% 250 mg 7%
Total carbohydrate 219 7% 19¢ 6%
Dietary fiber 749 28% 349 12%
Vitamin A 2% 0%
Iron 2% 0%
Peach (147 g)
Calories 70 60
Total fat 0g 0% 05¢g 1%
Potassium 260 mg 7% 230 mg 7%
Total carbohydrate 18 ¢ 6% 159 5%
Sugars 14 g 13 g
Vitamin A 8% 6%
Pear (166 g)
Calories from fat 10 0
Total fat 19 2% 0g 0%
Potassium 210 mg 6% 180 mg 5%
Sugars 17 g 16 9
Protein 149 0g
Calcium 2% 0%
Pineapple (112 g)
Calories 60 50
Potassium 115 mg 3% 120 mg 3%
Total carbohydrate 16 g 5% 13 g 4%
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TABLE 1.—PROPOSED CHANGES TO THE NUTRITION LABELING INFORMATION FOR RAW FRUITS AND VEGETABLES—

Continued
2002 Proposed Values Reopening Comment Period Proposed Values
Food and Nutrient
% DV % DV
Sugars 13 g 10g
Vitamin A 0% 2%
Vitamin C 25% 50%
Iron 2% 0%
Plums (151 g)
Calories 80 70
Potassium 250 mg 7% 230 g 7%
Total carbohydrate 21g 7% 19¢g 6%
Dietary fiber 29 8% 19 4%
Sugars 13 g 169
Iron 2% 0%
Strawberries (147 g)
Potassium 270 mg 8% 170 mg 5%
Total carbohydrate 12 g 4% 11g 4%
Dietary fiber 449 16% 249 8%
Sugars 8¢ 69
Calcium 2% 0%
Iron 4% 0%
Sweet cherries (140 g)
Calories 90 100
Potassium 300 mg 9% 350 mg 10%
Total carbohydrate 2349 8% 269 9%
Dietary fiber 349 12% 19 4%
Sugars 2049 16 g
Protein 29 19
Tangerine (109 g)
Calories from fat 5 0
Total fat 059 1% 0g 0%
Sodium 0g 0% 5 mg 0%
Potassium 180 mg 5% 160 mg 5%
Dietary fiber 349 12% 29 8%
Sugars 8¢9 9¢g
Vitamin A 0% 6%
Vitamin C 50% 45%

Watermelon (280 g)
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TABLE 1.—PROPOSED CHANGES TO THE NUTRITION LABELING INFORMATION FOR RAW FRUITS AND VEGETABLES—

Continued

Food and Nutrient

2002 Proposed Values

Reopening Comment Period Proposed Values

% DV % DV

Calories 100 80

Sodium 10 mg 0% 0 mg 0%

Potassium 230 mg 7% 270 mg 8%

Total carbohydrate 2749 9% 21g 7%

Dietary fiber 29 8% 19 4%

Sugars 259 209

Vitamin A 20% 30%
Bell pepper (148 g)

Calories 30 25

Sodium 0 mg 0% 40 mg 2%

Potassium 270 mg 8% 220 mg 6%

Total carbohydrate 749 2% 649 2%

Vitamin A 8% 4%

Iron 2% 4%
Broccoli (148 g)

Sodium 55 mg 2% 80 mg 3%

Potassium 540 mg 15% 460 mg 13%

Total carbohydrate 8¢9 3% 109 3%

Dietary fiber 59 20% 3g 12%

Sugars 3g 29

Protein 5¢ 29

Vitamin A 15% 6%

Iron 6% 4%
Carrot (78 g)

Calories 35 30

Sodium 40 mg 2% 60 mg 3%

Potassium 280 mg 8% 250 mg 7%

Total carbohydrate 8¢ 3% 749 2%

Vitamin A 270% 110%
Celery (110 g)

Calories 20 15

Sodium 100 mg 4% 115 mg 5%

Potassium 350 mg 10% 260 mg 7%

Total carbohydrate 5¢ 2% 49 1%

Dietary fiber 29 8% 19 4%
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TABLE 1.—PROPOSED CHANGES TO THE NUTRITION LABELING INFORMATION FOR RAW FRUITS AND VEGETABLES—

Continued

Food and Nutrient

2002 Proposed Values

Reopening Comment Period Proposed Values

% DV % DV
Sugars 1g 29
Protein 149 0g
Vitamin A 2% 10%
Cucumber (99 g)
Potassium 170 mg 5% 140 mg 4%
Protein 19 0g
Iceberg lettuce (89 g)
Calories 15 10
Potassium 120 mg 3% 125 mg 4%
Total carbohydrate 349 1% 29 1%
Vitamin A 4% 6%
Leaf lettuce (85 g)
Sodium 30 mg 1% 35 mg 1%
Potassium 230 mg 7% 170 mg 5%
Total carbohydrate 49 1% 249 1%
Dietary fiber 29 8% 19 4%
Sugars 29 1g
Vitamin A 40% 130%
Iron 0% 4%
Onion (148 g)
Calories 60 45
Potassium 240 mg 7% 160 mg 5%
Total carbohydrate 14 g 5% 11g 4%
Protein 29 19
Calcium 4% 2%
Iron 2% 4%
Potato (148 g)
Calories 40 110
Sodium 10 mg 0% 0 mg 0%
Potassium 650 mg 19% 620 mg 18%
Total carbohydrate 79 2% 26 g 9%
Dietary fiber 449 16% 29 8%
Sugars 249 1g
Vitamin C 40% 45%
Iron 8% 6%
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TABLE 1.—PROPOSED CHANGES TO THE NUTRITION LABELING INFORMATION FOR RAW FRUITS AND VEGETABLES—

Continued

Food and Nutrient

2002 Proposed Values

Reopening Comment Period Proposed Values

% DV % DV

Radishes (85 g)

Calories 15 10

Sodium 25 mg 1% 55 mg 2%

Potassium 230 mg 7% 160 mg 5%

Dietary fiber 0g 0% 19 4%

Protein 149 0g

Iron 0% 2%
Sweet potato (130 g)

Calories 140 100

Sodium 45 mg 2% 70 mg 3%

Potassium 340 mg 10% 440 mg 13%

Total carbohydrate 32¢g 11% 23g 8%

Vitamin A 440% 120%

Calcium 2% 4%
Tomato (148 g)

Calories 35 25

Calories from fat 5 0

Total fat 05¢ 1% 0g 0%

Sodium 5mg 0% 35 mg 1%

Potassium 360 mg 10% 340 mg 10%

Total carbohydrate 749 2% 59 2%

Sugars 449 39

Iron 2% 4%

C. Changes in Nutrition Labeling Values
for Raw Fish

The following is a summary of
tentative changes from the nutrition
labeling values in the proposed rule for
some of the 20 most frequently
consumed raw fish. Changes were

TABLE 2.—PROPOSED CHANGES TO THE NUTRITION LABELING FOR COOKED FISH

related to discontinuance of outlier
screening and to inclusion of raw
Chinook salmon with Atlantic, Coho,
and Sockeye salmon. FDA derived
values for fish using data from the
USDA National Nutrient Databank (Ref.
6). When possible, FDA used

compliance calculations based on 95
percent intervals to derive nutrition
labeling values. When raw data were
unavailable, FDA used data from the
newest version of USDA Nutrient
Database for Standard Reference,

Release 17 (Ref. 2).

Food and Nutrient (per 84 grams (g)/3 ounces)

2002 Proposed Values

Reopening Comment Period Proposed Values

% DV

% DV

Cod

Sodium

55 milligrams (mg)

2%

65 mg

3%

Flounder/sole
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TABLE 2.—PROPOSED CHANGES TO THE NUTRITION LABELING FOR COOKED FISH—Continued

2002 Proposed Values Reopening Comment Period Proposed Values
Food and Nutrient (per 84 grams (g)/3 ounces)
% DV % DV

Potassium 400 mg 11% 390 mg 11%

Calcium 0% 2%
Haddock

Sodium 75 mg 3% 85 mg 4%
Halibut

Cholesterol 35 mg 12% 40 mg 13%

Calcium 4% 2%
Ocean perch

Cholesterol 50 mg 17% 45 mg 15%

Iron 6% 4%
Pollock

Calories 100 90
Rockfish

Calories 100 110

Total fat 159 2% 29 3%
Salmon, Atlantic/Coho/Sockeye—Chinook added in update

Calories 190 200

Cholesterol 65 mg 22% 70 mg 23%

Sodium 65 mg 3% 55 mg 2%

Potassium 320 mg 9% 430 mg 12%

Vitamin A 2% 4%

Vitamin C 2% 4%
Salmon, chum/pink

Calories from fat 35 40
Scallops

Cholesterol 60 mg 20% 65 mg 22%

Vitamin C 6% 0%

Iron 2% 14%
Shrimp

Sodium 250 mg 10% 240 mg 10%

Iron 6% 10%

II. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments regarding this document.
Submit a single copy of electronic

comments or two paper copies of any
mailed comments, except that

individuals may submit one paper copy.

Identify comments with the docket
number found in brackets in the
heading of this document. Received

comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.
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II1. References

The following references have been
placed on display in the Division of
Dockets Management (see ADDRESSES)
and may be seen between 9 a.m. and 4
p.m., Monday through Friday. (FDA has
verified the Web site addresses but is
not responsible for subsequent changes
to the Web sites after this document
publishes in the Federal Register.)

1. Brandt, M.M., memo to the file: Nutrient
data from U.S. Department of Agriculture
received after close of comment period,
Center for Food Safety and Applied
Nutrition, FDA, February 2005.

2. U.S. Department of Agriculture,
Agricultural Research Service, USDA
Nutrient Database for Standard Reference,
Release 17, 2004. Available on the Internet at
USDA'’s Nutrient Data Laboratory home page,
http://www.nal.usda.gov/fnic/foodcomp/.

3. LeGault, L.A. and M.M. Brandt,
“Documentation for the Nutrition Labeling
Values for the 20 Most Frequently Consumed
Raw Fruits, Vegetables, and Fish,” Center for
Food Safety and Applied Nutrition, FDA,
November 2004.

4. NIST/SEMATECH e-Handbook of
Statistical Methods, http://www.itl.nist.gov/
div898/handbook/index.htm and http://
www.itl.nist.gov/div898/handbook/eda/

section3/eda35h.htm. Accessed January 3,
2005.

5. The Prism Guide to Interpreting
Statistical Results, excerpted from Analyzing
Data With GraphPad Prism, http://
www.graphpad.com/articles/interpret/
Analyzing two_groups/
choos_anal_comp_two.htm. Accessed March
21, 2005.

6. U.S. Department of Agriculture, National
Nutrient Data Bank, maintained at the
Nutrient Data Laboratory, Agricultural
Research Service, Beltsville Human Nutrition
Research Center, Beltsville, MD.
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Jeffrey Shuren,

Assistant Commissioner for Policy.
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101
[Docket No. 2004N-0463]
RIN 0910-AF22

Food Labeling; Prominence of Calories
AGENCY: Food and Drug Administration,
HHS.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Food and Drug
Administration (FDA) is issuing this
advance notice of proposed rulemaking
(ANPRM) to request comment on
whether to amend certain provisions of
the agency’s nutrition labeling
regulations to give more prominence to
calories on food labels. FDA is issuing
this ANPRM in response to
recommendations of the Obesity
Working Group (OWG), which was
created by the Commissioner of Food
and Drugs (the Commissioner) to
develop an action plan to address the
Nation’s obesity problem. Comments on
whether and, if so, how to give greater
emphasis to calories on the nutrition
label will inform any FDA rulemaking
that may result from this ANPRM.

DATES: Submit written or electronic
comments by June 20, 2005.

ADDRESSES: You may submit comments,
identified by Docket No. 2004N-0463
and/or RIN number 0910-AF22, by any
of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Agency Web site: http://
www.fda.gov/dockets/ecomments.
Follow the instructions for submitting
comments on the agency Web site.

e E-mail: fdadockets@oc.fda.gov.
Include Docket No. 2004N-0463 and/or
RIN number 0910—-AF22 in the subject
line of your e-mail message.

e Fax: 301-827-6870.

e Mail/Hand delivery/Courier [for
paper, disk, or CD-ROM submissions]:
Division of Dockets Management (HF A—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the agency name and
Docket No. or Regulatory Information
Number (RIN) for this rulemaking. All
comments received will be posted
without change to http://www.fda.gov/
ohrms/dockets/default.htm, including
any personal information provided. For
detailed instructions on submitting

comments and additional information
on the rulemaking process, see the
“Comments”” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.fda.gov/ohrms/dockets/
default.htm and insert the docket
number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Jillonne Kevala, Center for Food Safety
and Applied Nutrition (HFS-830), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740—
3835, 301-436-1450.

SUPPLEMENTARY INFORMATION:

I. Background

A. Nutrition Labeling Regulations

The Federal Food, Drug, and Cosmetic
Act (the act) as amended by the
Nutrition Labeling and Education Act of
1990 (NLEA) (Public Law 101-535),
together with FDA’s implementing
regulations, established mandatory
nutrition labeling for packaged foods to
enable consumers to make more
informed and healthier food product
choices in the context of their daily diet.
The cornerstone of the NLEA is the
requirement that packaged foods bear a
Nutrition Facts Panel (NFP), which
provides product-specific information
on serving size, calories, and nutrient
content. FDA’s final regulations
establishing nutrition labeling were
published in 1993 (58 FR 2079, January
6, 1993) (the nutrition labeling final
rule).

With respect to calorie information,
FDA’s nutrition labeling final rule
requires the listing of total calories and
calories from fat, with the exception that
“Calories from fat” information is not
required on products that contain less
than 0.5 gram of fat in a serving
(§101.9(c)(1)(ii). When “Calories from
fat” is not listed, the statement ‘“Not a
significant source of calories from fat”
must be placed at the bottom of the
nutrition label (§101.9(c)(1)(ii) (21 CFR
101.9(c)(1)(ii))). In addition,
manufacturers may voluntarily list
calories from saturated fat
(§ 101.9(c)(1)(iii)).

The nutrition labeling final rule
specifies the format and content for the
listing of calories in the NFP and
provides that “Calories” must be in a
type size no smaller than 8 point

(§101.9(d)(1)(iii)) and be highlighted

(§101.9(d)(1)(iv)). The nutrition labeling
final rule also provides that information
on “Calories” and ““Calories from fat” in
the NFP must follow the heading
“Amount Per Serving” and be declared
in one line with enough space to clearly
differentiate between “Calories’”” and
“Calories from fat”” unless “Calories
from saturated fat” is voluntarily
declared, in which case they should
appear in a column, with “Calories” at
the top, followed by “Calories from fat”
and “Calories from saturated fat”
(§101.9(d)(5)). Exceptions to some of
these provisions are provided for foods
that contain two or more separately
packaged foods that are intended to be
eaten individually (§ 101.9(d)(13)),
foods that contain insignificant amounts
of seven or more of certain specified
nutrients (§ 101.9(f)), foods intended for
infants and children less than 2 years of
age (§101.9()(5)), dietary supplements
(§101.9()(6)), and foods in small and
intermediate-sized packages
(§101.9(j)(13)).

B. The Report of FDA’s OWG

In August 2003, the Commissioner
created the OWG and charged it to
develop an action plan covering the
critical dimensions of the obesity
problem in America to help consumers
lead healthier lives through better
nutrition. The OWG was composed of
professionals across FDA who provided
a range of expertise in areas such as
food labels; communication and
education efforts; the role of industry
and restaurants; and therapeutic
interventions for obesity. The OWG met
eight times and received briefings from
several invited experts from other
government agencies. In addition, the
OWG held one public meeting, one
workshop, two round table discussions
(one with health professionals/
academicians, and one with consumer
groups), and solicited comments on
obesity-related issues, directing them to
a docket established in July 2003
(Docket No. 2003N—-0338) (referred to in
this ANPRM as “‘the Obesity docket”).
The final report issued by the OWG
centered on the scientific fact that
weight control is primarily a function of
the balance of calories eaten and
calories expended; and therefore,
focused on a “calories count”” emphasis
for FDA actions (Ref. 1).

A principal aspect of the
Commissioner’s charge was for the
OWG to “develop an approach for
enhancing and improving the food label
to assist consumers in preventing
weight gain and reducing obesity.” After
considering the legal requirements
concerning food labeling and the
limited data on consumer familiarity
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with, and use of, food label information
(described in section I.C of this
document), the OWG recommended that
FDA: (1) Develop options for revising or
adding caloric and other nutritional
information on food packaging, (2)
obtain information on the effectiveness
of these options in affecting consumer
understanding and behavior relevant to
caloric intake, and (3) evaluate this
information to make evidence-based
decisions on which options to pursue.
This ANPRM will focus only on the
OWG recommendations pertaining to
giving more prominence to calories.

C. Data Concerning the NFP and Calorie
Information

The OWG reviewed research
conducted by FDA and others,
described more fully in “Calories
Count” (Ref. 1), that shows that most
consumers are familiar with the
nutrition information on food labels and
that they use this information primarily
for evaluating the nutrition quality of
specific food products. However, the
percentage of consumers who use the
NFP information productively for
weight management purposes is low
(Ref. 1). In addition, the OWG also
reviewed results of focus group research
conducted by FDA in November and
December 2003 to provide, among other
things, preliminary information on the
participants’ attitudes and behaviors
towards nutrition information on food
labels. In this research, among other
things, FDA asked participants
questions aimed at determining
consumer attitudes and behaviors
towards changes in the presentation of
calorie information in the NFP and
calorie information on the front label of
food packages.

Participants in FDA focus groups
cared about nutrition labeling and
reported using the NFP. While many
participants said they were interested in
calories, many also pointed to multiple
concerns that went beyond the labeling
of calories such as the level of saturated
fat, total fat, cholesterol, carbohydrates
and sodium (Ref. 1).

In terms of calorie-related variations
in the NFP, the focus groups tested
participant understanding of several
food label designs, including one
similar to the current NFP but with
some modifications. These included a
relatively larger font size for the calories
line, a %DV (daily value) for calories,
and removal of the listing for “Calories
from fat.” Many of the participants in
these studies did not comment on the
changes in the label until they were
pointed out to them (Ref. 1).

Focus group participants were also
shown a design that included a

“starburst”” with the amount of calories
per serving placed on the front of the
label (i.e., the principal display panel
(PDP)), as a way to give greater
prominence to calories. The
respondents felt that this design was
misleading, i.e., that the manufacturer
was trying to indicate that the entire
product (as opposed to a single serving)
had fewer calories than it actually had.
Other groups were shown a design that
included a white square with the
amount of calories for the entire
package. The responses of those shown
this white square design were mixed
(Ref. 1).

Findings from focus group research
yield only qualitative data and should
not be viewed as nationally
representative of consumers’ views.
Quantitative experimental data are
necessary to make reliable and verifiable
conclusions of consumers’ views.
However, focus group research can shed
some interesting light on the complex
issues covered by the OWG and are
useful for identifying quantitative
research needs.

In addition to the literature review
and focus group research described
more fully in Ref. 1, we have also
reviewed the written and public
comments submitted to the Obesity
docket. Several of these comments
suggested that FDA develop ways to
emphasize calories on the food label. In
particular, these comments suggested
that the label should focus less on fat
and more on calories and overall diet,
and that calories should be listed on the
front, or on the PDP of the package in
clear, bold lettering. Other comments
noted that research should be conducted
to determine whether the current calorie
listing is meaningful to consumers. We
agree with the comments that more
research is needed, and that the
highlighted comments are important
considerations. However, before
recommending changes to the food
label, the agency wants to develop a
better understanding of how consumers
currently use calorie information on the
NFP, and then assess whether the NFP
requires modification to be effective in
facilitating positive dietary change (Ref.
1).

D. Recommendations From the OWG
Concerning Calorie Labeling

Based on information presented to
and gathered by the OWG, its Report
observed that, despite evidence of a
positive correlation between label use
and certain positive dietary choices
(e.g., selection of lower sodium or lower
fat content foods), the trend towards
obesity has accelerated over the last
decade (Ref. 1). The OWG hypothesized

that consumers may not take advantage
of the available information on the food
label to control their weight, may not
appreciate how the information could
be used for weight management
purposes, or may find it to hard to apply
the available information to such
purposes (Ref. 1). Therefore, the OWG
recommended that FDA issue an
ANPRM to solicit public comments on
how to give more prominence to
calories on the food label. Possible
changes suggested by the OWG were as
follows: (1) Increasing the font size for
calories; (2) providing for a %DV for
calories; and (3) eliminating the
“Calories from fat” listing, as this may
take the emphasis away from the listing
of “Calories” (Ref. 1).

II. Agency Request for Information

The ability to determine the caloric
content of packaged foods is critical for
consumers, especially consumers who
are trying to control total caloric intake
and manage their weight. While the
current NFP does allow consumers to
determine the caloric content of
packaged foods, it may be, as suggested
by the OWG Report, that modifying the
food label to give more emphasis to
calorie information would benefit
consumers in weight control and
maintenance. To help the agency
determine which regulatory options
provide consumers with information
that is most useful in weight control and
weight management, and for any future
analysis of benefits and costs associated
with those regulatory options, we
request comments and available data on
the following questions.

A. Questions Concerning Prominence of
Calorie Information on Food Labels

¢ Would consumer awareness of the
caloric content of packaged foods be
increased by amending nutrition
labeling regulations to give more
prominence to the declaration of
calories per serving? Why or why not?

e How would a more prominent
listing of calorie information change the
way consumers use the NFP in deciding
what to eat?

e What methods could be considered
for increasing prominence? For
example, should the font size be
increased for the listing of “Calories”
from the current requirement of 8-point
type, and/or should extra bold type or
a different style of type be used?

e Would providing for a %DV
disclosure for total calories assist
consumers in understanding the caloric
content of the packaged food in the
context of a 2,000 calorie diet? Why or
why not?
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B. Questions Concerning “Calories From
Fat”

Section 403(q)(1)(C)(ii) of the act (21
U.S.C. 343) states that total calories from
fat must be declared on the food label,
unless the Secretary [of Health and
Human Services] determines that the
listing is not necessary to assist
consumers in maintaining healthy
dietary practices. When the nutrition
labeling final rule was published in
1993, the Dietary Guidelines for
Americans (1990) recommended that
diets be low in fat (Ref. 2). The current
Dietary Guidelines for Americans (2005)
recommends that diets be moderate in
fat with most fats coming from
polyunsaturated and monounsaturated
fatty acids (Ref. 3). Moreover, the
current Dietary Guidelines for
Americans recommends maintaining
body weight in a healthy range by
balancing those calories consumed from
foods and beverages with those calories
expended. Based on the information in
the previous sentences, we request
comments and data on the following
questions:

¢ What data is there on how
consumers use the listing of “Calories
from fat?”

e How does the listing ““Calories from
fat” adjacent to “Calories” affect
consumers’ focus on the total calories of
a food?

e What are the advantages or
disadvantages of eliminating the listing
for “Calories from fat” from the
nutrition label?

e What data would be needed to
determine whether the listing of
“Calories from fat” is or is not necessary
to assist consumers in maintaining
healthy dietary practices?

C. Questions About Use of Calorie
Information on Food Labels

Based on preliminary results from
focus group research, discussed in this
ANPRM, we request comments and data
on the following questions:

e Is calorie content used to determine
how much of a given food to eat, or to
determine which foods, out of a range
of similar products, to eat? Why or why
not?

e If calorie labeling affects decisions
on whether to eat a food and on how
much to eat, how would the effects of
the following requirements differ:

A requirement to display the number
of calories per serving on the PDP or

A requirement to increase the
prominence of the calories per serving
in the NFP?

e What do consumers currently think
the calories on packaged foods
represent?

D. Questions About Reformulation of
Foods Or Redesign of Packaging

Changing the regulations on calorie
labeling may have an effect on what
producers offer for sale. FDA has no
prior information about whether new
requirements for calorie labeling would
simply change the way currently
existing foods are packaged, or if the
new requirements would change the
formulation of foods offered for sale. In
light of this information:

e Would the display of caloric
content per package on PDPs encourage
more competition based on the caloric
content of packages and, if so, how?

e If the calorie content per serving
were required to be more prominently
displayed on the NFP, would it
encourage more competition based on
the calorie content of the food? Would
the result be products reformulated to
have fewer calories per serving, for
example greater use of no calorie
sweeteners? Would it result in any
repackaging of products offered? How
would this option change the kinds of
products offered?

o If the calorie content per package
were required to be prominently
displayed on the PDP, would it
encourage more competition based on
the calorie content of the food? Would
the result be repackaging of products
into smaller units, for example
repackaging cookies into 100 calorie
packages? Would there be any incentive
to reformulate under this option? How
would this option change the kinds of
products offered?

e Are you aware of any research,
consumer or industry-based, that can
assist the agency to answer any of the
previous questions?

ITL. Future Analysis of Benefits and
Costs

If the agency proposes regulatory
changes based on the initiatives
outlined in this ANPRM, we will
estimate the costs of labeling changes
and other potential costs (such as the
costs of reformulating products) should
the regulation create incentives for new
products. The comments on this
ANPRM may identify other costs as
well. The benefits of the regulatory
options depend on how consumers and
producers respond to the changes in
calorie labeling. We will use the
information from comments to help
determine ways to estimate the possible
consumer responses to various changes.
The comments will also contribute to
our estimates of the effects of regulatory
options on small entities.

IV. References

The following references have been
placed on display in the Division of
Dockets Management (see ADDRESSES)
and may be seen between 9 a.m. and 4
p-m., Monday through Friday.

1. Report of the Obesity Working Group,
“Calories Count,” March 12, 2004, (http://
www.cfsan.fda.gov/~dms/owg-toc.html).

2. U.S. Department of Agriculture and U.S.
Department of Health and Human Services,
“Dietary Guidelines for Americans,” 3d ed.,
pp. 14-15, 1990.

3. U.S. Department of Agriculture and U.S.
Department of Health and Human Services,
“Dietary Guidelines for Americans 2005,”
pp. vii-viii, 2005.

V. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments regarding this document.
Submit a single copy of electronic
comments or two paper copies of any
mailed comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

Dated: March 25, 2005.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 05-6643 Filed 4—1-05; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101
[Docket No. 2004N-0456]
RIN 0910-AF23

Food Labeling: Serving Sizes of
Products That Can Reasonably Be
Consumed At One Eating Occasion;
Updating of Reference Amounts
Customarily Consumed; Approaches
for Recommending Smaller Portion
Sizes

AGENCY: Food and Drug Administration,
HHS.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Food and Drug
Administration (FDA) is issuing this
advance notice of proposed rulemaking
(ANPRM) to request comment on
whether to amend certain provisions of
the agency’s nutrition labeling
regulations concerning serving size.



Federal Register/Vol. 70, No. 63/Monday, April 4, 2005/Proposed Rules

17011

FDA is issuing this ANPRM in response
to recommendations of the Obesity
Working Group (OWG), which was
created by the Commissioner of FDA
(the Commissioner) to develop an action
plan to address the Nation’s obesity
problem. Comments on whether, and if
so, how to amend the agency’s serving
size regulations will inform any FDA
rulemaking that may result from this
ANPRM.

DATES: Submit written or electronic
comments by June 20, 2005.

ADDRESSES: You may submit comments,
identified by Docket No. 2004N—-0456
and/or RIN number 0910-AF23, by any
of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Agency Web site: http://
www.fda.gov/dockets/ecomments.
Follow the instructions for submitting
comments on the agency Web site.

¢ E-mail: fdadockets@oc.fda.gov.
Include Docket No. 2004N-0456 and/or
RIN number 0910-AF23 in the subject
line of your e-mail message.

e FAX: 301-827-6870.

e Mail/Hand delivery/Courier [For
paper, disk, or CD-ROM submissions]:
Division of Dockets Management, 5630
Fishers Lane, rm. 1061, Rockville, MD
20852.

Instructions: All submissions received
must include the agency name and
Docket No. or Regulatory Information
Number (RIN) for this rulemaking. All
comments received will be posted
without change to http://www.fda.gov/
ohrms/dockets/default.htm, including
any personal information provided. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Comments” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.fda.gov/ohrms/dockets/
default.htm and insert the docket
number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT: Lori
LeGault, Center for Food Safety and
Applied Nutrition (HFS-840), Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 301—
436-1791.

SUPPLEMENTARY INFORMATION:

I. Background

A. The Serving Size Regulations

The Federal Food, Drug, and Cosmetic
Act (the act), as amended by the
Nutrition Labeling and Education Act of
1990 (NLEA) (Public Law 101-535),
together with FDA’s implementing
regulations, established mandatory
nutrition labeling for packaged foods to
enable consumers to make more
informed and healthier food product
choices in the context of their daily diet.
Section 403(q)(1)(A)(i) of the act (21
U.S.C. 343(q)(1)(A)(i)) requires that most
foods under FDA'’s jurisdiction bear
nutrition information based on a serving
size that reflects the amount of food
customarily consumed and is expressed
in a common household measure
appropriate to the food. The NLEA also
required that FDA issue regulations that
establish standards to define serving
size.

To implement the serving size
requirements of the NLEA, FDA
underwent extensive notice-and-
comment rulemaking (56 FR 60394,
November 27, 1991 (the 1991 serving
size proposed rule); 58 FR 2229, January
6, 1993 (the serving size final rule); and
58 FR 44039, August 18, 1993 (the
serving size technical amendments)).
Consistent with the act, the serving size
regulations established a system to
define “‘serving size” that was
composed of two basic elements: (1)
Reference amounts customarily
consumed per eating occasion (reference
amounts or RACGs) for specific food
product categories; and (2) procedures
for determining serving sizes for use on
product labels derived from the
reference amounts. The second element
was necessary because the RACCs are
provided primarily in metric units
(based on data from nationwide food
consumption surveys that are expressed
in grams); however, the act requires that
serving sizes be expressed in common
household measures that are
appropriate to the particular food.

In §101.9(b)(1) (21 CFR 101.9(b)(1)),
we defined the term “serving” or
“serving size”’ to mean:

an amount of food customarily consumed
per eating occasion by persons 4 years of age
or older, which is expressed in a common
household measure that is appropriate to the
food. When the food is specially formulated
or processed for use by infants or by toddlers,
a serving or serving size means an amount of
food customarily consumed per eating
occasion by infants up to 12 months of age
or by children 1 through 3 years of age,
respectively.

In §101.12(b) (21 CFR 101.12(b)), we
established RACGs (upon which label
serving sizes are to be determined) for
129 food product categories

representing the general food supply
and 11 categories for infant and toddler
foods. The general principles and
factors that FDA considered in arriving
at the RACCs are described in

§ 101.12(a). Among these principles,
FDA sought to ensure that foods that
have similar dietary usage, product
characteristics, and customarily
consumed amounts have a uniform
reference amount so that consumers
could make nutritional comparisons of
like products in the marketplace.

The RACCs represent the amount of
food customarily consumed per eating
occasion for each product category, and
were derived primarily from data
obtained from the 19771978 and 1987-
1988 Nationwide Food Consumption
Surveys conducted by the U.S.
Department of Agriculture (58 FR 2229
at 2236—2237). We reviewed food
consumption data for the foods in each
product category and considered three
statistical estimates, i.e., the mean
(average), the median (50th percentile),
and the mode (most frequent value).
Following the procedures detailed in
the 1991 serving size proposed rule (56
FR 60394 at 60403—-60406), we
determined the reference amount that
was most likely to represent the amount
customarily consumed for each product
category.

In §101.9(b), we established
procedures for converting RACCs into
appropriate label serving sizes. Among
these provisions is § 101.9(b)(6), where
we defined the criteria for products to
be labeled as single-serving containers.
(See 58 FR 2229 at 2232-2235 for FDA’s
evaluation of comments.) Most products
packaged and sold individually that
contain less than 200 percent of the
applicable RACC must currently be
labeled as a single serving. An exception
to this rule occurs for products that
contain between 150 percent and 200
percent of the RACC and that have a
RACC of 100 grams (g) or 100 milliliters
(mL) or larger. In this case, the product
may be labeled as one or two servings,
at the manufacturer’s option.

For example, the RACC for carbonated
beverages is 240 mL (i.e., 8 fluid (fl1)
ounces (0z)). Containers of carbonated
beverages that weigh 360 mL (i.e., 12 fl
0z, 150 percent of 240 mL) or less must
be labeled as a single serving.
Containers weighing between 360 mL
and 480 mL (i.e., 16 fl oz, 200 percent
of 240 mL) may be labeled as a single
serving or as “‘about 2"’ servings per
container (§ 101.9(b)(8)(1)).

For products packaged and sold
individually that contain 200 percent or
more of the RACC, it is the
manufacturer’s option to label the
product as a single-serving container if
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the entire content of the package can
reasonably be consumed at a single-
eating occasion. For example, the RACC
for muffins is 55 g. If a single large
muffin weighs 110 g (200 percent of 55
g), there are two options for the serving
size declaration: “1 muffin (110 g)”’ or
“1/2 muffin (55 g).”

B. The Report of the FDA Obesity
Working Group

In August 2003, the Commissioner
created the OWG and charged it to
develop an action plan covering the
critical dimensions of the obesity
problem in America to help consumers
lead healthier lives through better
nutrition. The OWG was composed of
professionals across FDA who provided
a range of expertise in areas such as
food labels, communication and
education efforts, the role of industry
and restaurants, and therapeutic
interventions for obesity. The OWG met
eight times and received briefings from
several invited experts from other
government agencies. In addition, the
OWG held one public meeting, one
workshop, two round table discussions
(one with health professionals/
academicians, and one with consumer
groups), and solicited comments on
obesity-related issues, directing them to
a docket established in July 2003
(Docket No. 2003N—-0338). The final
report issued by the OWG centered on
the scientific fact that weight control is
primarily a function of the balance of
calories eaten and calories expended;
and therefore, focused on a ‘““calories
count” emphasis for FDA actions (Ref.
1).
A principal aspect of the
Commissioner’s charge was for the
OWSG to ““develop an approach for
enhancing and improving the food label
to assist consumers in preventing
weight gain and reducing obesity.” To
address this issue, among other actions,
the OWG recommended that FDA
reexamine its regulations on serving
sizes by soliciting comment on the
following topics: (1) Whether to require
food packages that can reasonably be
consumed at one eating occasion to
declare the whole package as a single
serving; (2) which, if any, RACCs of
food categories need to be updated; and
(3) whether to provide for comparative
calorie claims for smaller portions of
identical foods.

II. Agency Request for Information

FDA'’s research on consumers’ use of
the Nutrition Facts panel (NFP) has
indicated that consumers’ ability to
quickly read and understand the NFP is
an important factor in determining
whether consumers use the NFP and

whether the NFP is helpful to them. In
focus groups, participants indicated that
they cared about nutrition and reported
using the NFP, but also said that they
did not want to spend a lot of time
reading labels and did not always
consider nutrition when deciding what
to eat. They were interested in calories,
but were also concerned about saturated
fat, total fat, cholesterol, carbohydrates,
and sodium. Most participant comments
indicated that they incorrectly thought a
serving size was a recommended
portion size, rather than a standardized
unit of measure. Some participants said
that typical serving sizes, as a
recommended portion, are unrealistic
and pointed out that some people need
to eat different amounts, depending on
their age, body type, and lifestyle. In the
2002 Health and Diet Survey (Ref. 2),
respondents were asked how they used
the NFP. The most common answers
were: (1) To see if the product was high
or low in a specific nutrient, (2) to
decide how much to eat, and (3) to help
in meal planning. To address these
issues, we request comments on the
following questions:

¢ How can FDA make serving size
information on the NFP easier for
consumers to use when deciding what
foods and how much of these foods they
should eat?

e Do consumers recognize the
differences between serving sizes on
food labels and servings recommended
in dietary guidance? If so, what do
consumers think the differences are?
What information on a label would help
make this distinction clearer? For
example, should the serving size and/or
servings per container on the food label
be made more prominent? If so, how?

e Are there some alternative, simpler
ways to help consumers determine their
nutrient intake based on what they eat?
If so, please describe. What are the
advantages and disadvantages of these
options?

A. Updating RACCs

The serving size is critical to nutrition
labeling since all of the information on
nutrient levels depends on the amount
of the product represented. Because
there is evidence that the U.S.
population is eating larger portion sizes
than they did in the 1970s and 1980s
(Refs. 3 through 6), the OWG
recommends that FDA determine
whether to update the RACCs, and if so,
how to update the RACCs. Changes to
the RACCs, in most instances, would
require changes to the serving size on
products, which in turn would require
changes to the nutrient values listed on
the nutrition label.

Newer food consumption data are
available from the 1999-2000 and the
2001-2002 National Health and
Nutrition Examination Surveys
(NHANES) (Ref. 7), and these data
provide a more current indication of the
amount of food being consumed by
individuals. However, we do not want
consumers to confuse the serving size
on the food label (which is required by
the act to be based on the amount
customarily consumed) with an amount
that is recommended for consumption.
For example, if data show that
consumers are drinking larger amounts
of carbonated beverages and FDA
increases the RACGC, which will likely
increase the serving size on the food
label, additional educational efforts may
be required to reinforce to consumers
that a larger serving size on the
container is not a ‘“recommended”
serving size.

We request comments on these issues
and specifically on the following
questions:

e How do recent food consumption
data, such as data from the 1999-2000
and 2001-2002 NHANES, factor into the
determination of which, if any, RACCs
need to be updated? Are there other
food consumption data sources that are
available or that could be provided to
the agency for our consideration?

e If we revise the RACCs, what
criteria should be used as the basis for
change? For example, would a
percentage (e.g., 20 percent, 25 percent,
or 30 percent) increase or decrease from
current RACCs be a valid rationale for
change?

e Would consumers think that an
increase in serving size on food labels
means more of the food should be
eaten? What additional education efforts
should be provided to consumers to
avoid such a conclusion?

e We previously stated in the
preamble to the serving size final rule
under part 101 (21 CFR part 101) (58 FR
2229 at 2235): “Section 403(q)(1)(A)({)
of the act, which states that a serving
size is the amount customarily
consumed, effectively requires the use
of food consumption data as the primary
basis for determining serving sizes.”
However, considering the issues raised
previously in this document, should the
agency reconsider its definition of
“serving” and ‘“‘serving size” or how the
agency interprets ‘“customarily
consumed”’?

B. Single-Serving Containers

Several comments to the OWG docket
strongly opposed the practice of
individually packaged foods that appear
to be single-serving containers,
declaring two or more servings on the



Federal Register/Vol. 70, No. 63/Monday, April 4, 2005/Proposed Rules

17013

label—such as sodas and snack packs.
In addition, as noted in the OWG report,
FDA initiated eight focus groups around
the country and, among other questions,
asked consumers about serving size
information on small packages.
Examples of food labels were presented
for a 20 fl 0z soda and an individually
packaged large muffin. In general, focus
group participants thought that having
multiple servings listed on the label for
these products was misleading and
confusing. Many participants did realize
that if the entire package of food is
eaten, the number of servings should be
multiplied by the amount of the nutrient
of interest; though some participants
were confused and made mistakes when
trying to calculate the total amount in
their heads.

To address this issue, we ask for
comments on the following questions:

e Should FDA initiate rulemaking to
require packages that can reasonably be
consumed at one eating occasion to
provide the nutrition information for the
entire package? If so, what criteria
should FDA use to determine which
multiserving products would require
nutrition information for the entire
package? Should it be based on the total
amount in the container, the type of
food, or something else?

e Should such products be required
to include an additional column within
the NFP to list the quantitative amounts
and % Daily Value for the entire
package, as well as the preexisting
columns listing the quantitative
amounts and % Daily Value for a
serving that is less than the entire
package (i.e., the serving size derived
from the RACC)? Alternatively, should
the nutrition information only be
declared for the entire package as a
single serving?

e If the nutrient amount per serving
size (derived from the RACC) and per
package were listed side-by-side in
separate columns, how would this affect
consumers’ ability to understand the
label?

The current cutoff criteria for single
serving containers (200 percent of the
RACC (or 150 percent for products that
have a RACC of 100 g or 100 mL or
larger)) does not appear to be
appropriate across the board for all food
categories. As previously noted in this
document, participants in focus groups
said they thought that having multiple
servings listed on the label of a 20 fl oz
soda (250 percent of the RACC) was
misleading and confusing.

¢ Should the current cutoff criteria to
define single-serving containers be
changed? Should criteria vary for
different types of products? Explain
why or why not. What criteria should be

used to designate which package sizes
should be required to list nutrition
information for the entire package?

In addition to the three statistical
estimates previously mentioned in this
document (i.e., the mean, median, and
mode), food consumption surveys allow
calculation of intake estimates for
individuals who eat a greater amount of
food than average (e.g., those in the 90th
and 95th percentiles). Should package
sizes falling at these amounts (e.g., 90th
or 95th percentile), as reported from
nationwide food consumption surveys,
be used as cut points at or below which
nutrition information should be
included for the entire package? If so,
the RACC tables in § 101.12(b) would
have to be modified to include a column
for the amount specific to each product
category as a cut point for when a
product must be labeled as a single-
serving container. Is this a viable
option? If not, how can single-serving
containers be defined?

New regulations can have indirect
effects, such as the repackaging of a
product by the manufacturer.

e If FDA requires that manufacturers
list the nutrient content for the entire
package for packages up to specified
sizes, are manufacturers likely to
repackage products in larger sizes to
avoid this requirement? If so, what are
the likely impacts of this repackaging?

e Conversely, manufacturers may
have an incentive to lower the size, and
therefore the total calories, of single
serving packages. Would this be an
option that manufacturers would
consider? If so, what would be the likely
consequences of this repackaging?

C. Comparison of Calories in Foods of
Different Portion Sizes

As noted in the OWG Report, the
Federal Trade Commission has
suggested that FDA consider “allowing
food marketers to make truthful, non-
misleading label claims comparing
foods of different portion sizes.” Our
current regulations for comparative
nutrient content claims, including
calorie claims, require that all such
comparisons be based on a uniform
amount of food, i.e., per RACC for
individual foods or per 100 g for meals
and main dishes. Consequently, the
current regulations (§ 101.60(b)) require
that comparisons reflect actual nutrient
differences in the same quantity of
similar foods (e.g., “Reduced calorie
chocolate ice cream, 25% fewer calories
than the leading brand of chocolate ice
cream. The leading brand contains 150
calories per 1/2 cup serving. Our ice
cream contains 100 calories per 1/2 cup
serving”’). The current regulations do
not permit claims that compare the

amount of calories based on different
sized portions of the same food.

Nevertheless, as noted in the OWG
report, “using the food label to promote
consumption of smaller portions may
have merit [particularly] if consumers
understand that (1) the calorie reduction
is solely a function of the reduction in
portion size and (2) the smaller portion
size is actually less than what they
usually consume.” Thus, we solicit
comments regarding the appropriateness
of label claims based on the amount of
calories in a specified portion of a
product (i.e., the amount of food
specified by the claim, e.g., one 15 g
cookie) vs. claims based on the RACC
and specified in the labeled serving size
of a product (i.e., the amount specified
in the Nutrition Facts panel, e.g., two 15
g cookies). We ask for specific
comments on the following questions:

e Because all currently approved
comparative claims are based on the
difference in the amount of the nutrient
in a uniform amount of food such as per
RACG, or per 100 g, will it be confusing
to consumers to have claims made only
on the basis of the difference in the
amount of calories in two different
labeled servings (i.e., the serving size
sp