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FEDERAL ELECTION COMMISSION

11 CFR Parts 100 and 104
[Notice 2005-9]

Filing Documents by Priority Mail,
Express Mail, and Overnight Delivery
Service

AGENCY: Federal Election Commission.
ACTION: Final rules and transmittal of
regulations to Congress.

SUMMARY: The Federal Election
Commission is promulgating amended
rules regarding the timely filing of
designations, reports, and statements.
Under these final rules, the Commission
will consider certain documents to be
filed prior to actual receipt, if such
documents are sent using Priority Mail,
Express Mail, or delivered by an
overnight delivery service. Further
information is provided in the
Supplementary Information that
follows.

EFFECTIVE DATE: The effective date for
the amendments to 11 CFR 100.19 and
104.5 is April 18, 2005.

FOR FURTHER INFORMATION CONTACT: Mr.
Brad C. Deutsch, Assistant General
Counsel, or Ms. Esa L. Sferra, Attorney,
999 E Street, NW., Washington, DC
20463, (202) 694—1650 or (800) 424—
9530.

SUPPLEMENTARY INFORMATION: The
Consolidated Appropriations Act, 2004,
Pub. L. 108-199, div. F, tit. VI, § 641,
188 Stat. 3 (2004) (the “2004
Appropriations Act”’) amended the
Federal Election Campaign Act of 1971,
as amended, 2 U.S.C. 431 et seq.,
(“FECA”) to permit political committees
and others required to file certain
documents to use additional delivery
options to satisfy the Commission’s
“timely filing” requirements for these
documents filed with the Commission
or the Secretary of the Senate. Section
434(a) of FECA previously permitted

reliance on a U.S. Postal Service
(“USPS”’) postmark date as the date the
Commission considers certain
designations, reports, and statements
timely filed, but only if the document
was sent by either registered or certified
mail.

The 2004 Appropriations Act
amended section 434(a) of FECA, 2
U.S.C. 434(a)(2)(A)(1), (4)(A)(ii), and (5),
by allowing filers that use priority mail
and express mail to treat the date of the
USPS postmark as the date of filing, so
long as the mailing has a delivery
confirmation. The amendments to
section 434(a) of FECA also allow filers
using an overnight delivery service to
treat the date of deposit with the
overnight delivery service as the date of
filing, so long as the overnight delivery
service has an on-line tracking system.
Accordingly, the Commission is
amending 11 CFR 100.19, which
specifies when a document is “timely
filed,” and 11 CFR 104.5, which
establishes due dates for reports.

On December 22, 2004, the
Commission published a Notice of
Proposed Rulemaking (“NPRM”) in the
Federal Register containing proposed
rules to implement the 2004
Consolidated Appropriations Act’s
amendments to FECA. 69 FR 76626
(December 22, 2004). The Commission
sought comments on the proposed
changes and on several issues raised in
the NPRM. The comment period ended
January 21, 2005. The Commission
received two comments, including a
letter from the Internal Revenue Service
indicating that it had “no comments.”
These comments are available at
http://www.fec.gov/law/
law_rulemakings.shtml#filing. htm
under “Filing Documents by Priority
Mail, Express Mail, and Overnight
Delivery Service.”

Under the Administrative Procedure
Act, 5 U.S.C. 553(d), and the
Congressional Review of Agency
Rulemaking Act, 5 U.S.C. 801(a)(1),
agencies must submit final rules to the
Speaker of the House of Representatives
and the President of the Senate and
publish them in the Federal Register at
least 30 calendar days before they take
effect. The final rules that follow were
transmitted to Congress on March 11,
2005.

Explanation and Justification
I 11 CFR 100.19. File, Filed or Filing

Section 100.19 establishes filing
deadlines for certain documents and
sets out criteria for when those
documents will be considered timely
filed. Paragraph (b) of section 100.19
specifies when a mailed document will
be considered “‘timely filed”” and is
being revised and reorganized into three
paragraphs as follows. Paragraph (b)(1)
contains an amended definition of
“timely filed.”” Paragraph (b)(2) retains
the requirement that documents sent by
first-class mail must be received by the
close of business on the prescribed
filing date to be considered timely filed.
Paragraph (b)(3) contains new
definitions of “overnight delivery
service” and ‘“postmark.”

A. 11 CFR 100.19(b)(1)

Paragraph (b)(1) now specifies that
any document required to be filed under
Commission regulations, other than
those specified in 11 CFR 100.19(c)—(g),?
is considered “timely filed”” so long as
the document is postmarked 2 by the
due date and is deposited: (1) As
registered or certified mail in an
established U.S. Post Office; (2) as
Priority Mail or Express Mail with a
delivery confirmation in an established
U.S. Post Office; or (3) with an overnight
delivery service, so long as the
document is scheduled to be delivered
the next business day after the date of
deposit and is recorded in the delivery
service’s on-line tracking system.

The Commission received no
comments on its initial interpretation
that the references to “priority mail”
and “express mail” in the 2004
Appropriations Act denote USPS
Priority Mail and Express Mail because
the terms are registered trademarks of

1 Certain types of documents are specifically
excluded from the general definition of “timely
filed” at 11 CFR 100.19(b) because they have their
own particular filing dates and methods specified
in sections 100.19 and 104.5 of the Commission’s
rules. These include 48-hour statements of last
minute contributions, independent expenditure
reports, and 24-hour statements of electioneering
communications. 11 CFR 100.19(d), (e), and (f); 11
CFR 104.5(f), (g), and (j). Additionally, candidate
notifications of expenditures from personal funds
are considered filed only upon receipt by certain
parties. 11 CFR 100.19(g).

2 As discussed below, the new definition of
“postmark” includes a USPS postmark and the
verifiable date of deposit with an overnight delivery
service.
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USPS.3 Accordingly, the final rules in
paragraph (b)(1)(i)(B) reflect this
interpretation.

Regarding use of an overnight
delivery service, the NPRM requested
comment on whether the amended rules
should permit filers who use an
overnight delivery service to choose any
delivery option offered by such a
service, so long the filing is scheduled
to be delivered within three business
days from the date of deposit.
Alternatively, the NPRM invited
comment on whether filers who use an
overnight delivery service should be
limited to selecting only a next day
delivery option offered by such a
service. No commenters addressed this
issue.

The Commission concludes that it
would be more consistent with the
language of the 2004 Appropriations
Act, which specifies use of “an
overnight delivery service,” 2 U.S.C.
434(a), as amended by 2004
Appropriations Act (emphasis added),
to require that filers using an overnight
delivery service choose an overnight
(i.e., next business day) option.
Accordingly, the final rules at 11 CFR
100.19(b)(1)(i)(C) require filers using an
overnight delivery service to select a
next business day delivery option
offered by such a service.

For any filer who uses an overnight
delivery service and wishes to treat the
date of deposit as the date of filing, the
2004 Appropriations Act amendment to
FECA requires that the filer use an
overnight delivery service that has an
on-line tracking system. Although the
2004 Appropriations Act requires that
the overnight delivery service have an
on-line tracking system, it does not
specifically state that a filer must use
such a system. No commenters
addressed whether the rule should
require the use of an on-line tracking
system. Because an on-line tracking
system will provide a means to settle a
dispute that may arise concerning the
timely filing of a document (i.e., the date
of deposit), the Commission interprets
the statutory requirement to mean that
a filer must in fact choose a delivery
option that includes tracking of the
document, thereby providing the filer
and the Commission, or any other
person, with the ability to confirm
deposit and delivery dates.*
Accordingly, under amended 11 CFR
100.19(b)(1)(i)(C) a document deposited
with an overnight delivery service must
be recorded in that delivery service’s

3 See http://www.usps.com/all/welcome.htm.

4Filers should retain proof of mailing or other
means of transmittal of documents. See 11 CFR
104.5(i).

on-line tracking system. The
Commission received no comments
about whether a definition of “on-line
tracking system” is necessary. The
Commission believes that the plain
meaning of “on-line tracking system”
refers to a publicly available Internet-
based tracking system and that a
definition is unnecessary.

Lastly, paragraph (b)(1)(ii) retains the
requirement that a document must be
postmarked ® no later than 11:59 p.m.
Eastern Standard/Daylight Time on the
due date, with the exception that pre-
election reports must be postmarked
fifteen days before the election, which is
three days earlier than the report’s due
date.

B. 11 CFR 100.19(b)(2)

Paragraph (b)(2) continues to require
that documents sent by first class mail
must be received by the close of
business on the prescribed filing date to
be considered “‘timely filed.” However,
new language in section 100.19(b)(2)
clarifies that documents, other than
those addressed in 11 CFR 100.19(c)—(g),
sent by first class mail or by any means
other than those specified in 11 CFR
100.19(b)(1) (i.e., by any means other
than registered or certified mail, Priority
Mail, Express Mail, or with an overnight
delivery service) must be received by
the close of business on the prescribed
filing date in order to be considered
“timely filed.” The Commission
received no comment on this
clarification and the clarifying language
is almost identical to that proposed in
the NPRM.

C. 11 CFR 100.19(b)(3)

New paragraph (b)(3) contains
definitions of “overnight delivery
service” and “postmark.” New
paragraph (b)(3)(i) defines “overnight
delivery service” as a private delivery
service of established reliability that
offers an overnight (i.e., next business
day) delivery option. The Commission
received no comments on this
definition. This definition is consistent
with new section 100.19(b)(1)(i)(C),
discussed above, which requires filers
using an overnight delivery service to
select a next business day delivery
option.

New paragraph (b)(3)(ii) defines
“postmark” to include both a USPS
postmark, as well as the verifiable date
that a document is deposited with an
overnight delivery service because filers
may now also treat the date of deposit
with an overnight delivery service as the

5 As discussed below, the new definition of
“postmark” includes a USPS postmark and the
verifiable date of deposit with an overnight delivery
service.

date of filing.6 One comment
specifically supported this definition of
“postmark.”

II. 11 CFR 104.5. Filing Dates

Section 104.5 specifies the filing due
dates for certain documents filed by
political committees and other persons.
The Commission is amending 11 CFR
104.5 consistent with the Commission’s
revised definition of “timely filing” in
amended section 100.19(b), discussed
above. These changes to 11 CFR 104.5
are almost identical to the ones
proposed in the NPRM, on which the
Commission received no comment.

A. 11 CFR 104.5(a)(2)(i)(A) and (c)(1)(ii)

Paragraphs 104.5(a)(2)(i)(A) and
(c)(1)(ii) of this section set forth the
filing due dates for pre-election reports
filed by congressional candidates’
principal campaign committees and
non-authorized political committees.
The Commission is revising these
paragraphs to specify that, like pre-
election reports sent by registered or
certified mail, such reports sent by
Priority Mail or Express Mail with a
delivery confirmation, or sent with an
overnight delivery service and
scheduled to be delivered the next
business day, must be postmarked no
later than the fifteenth day before the
election.

B. 11 CFR 104.5(¢)

Amended paragraph 104.5(e), which
specifies the date the Commission
considers to be the filing date for certain
designations, reports, and statements
required under section 104.5, now treats
documents sent by Priority Mail or
Express Mail with a delivery
confirmation, or sent with an overnight
delivery service and scheduled to be
delivered the next business day in the
same manner as documents sent by
registered or certified mail. Specifically,
all such documents are considered filed
on the date of the postmark. Pre-election
reports filed by these methods must be
postmarked no later than the fifteenth
day before the election. Additionally,
amended 11 CFR 104.5(e) contains
changes to clarify to which documents
the final rules apply.

The Commission is also correcting
one typographical error in paragraph

6Internal Revenue Service regulations and
Department of Homeland Security regulations also
define “postmark” to include private carrier
postmarks. See e.g., 26 CFR 301.7502-1(c)(1)(iii)(B)
and 8 CFR 245a.12(a)(3) and (4); see also 50 CFR
600.10 (Wildlife and Fisheries regulations defining
“postmark” as “independently verifiable evidence
of the date of mailing, such as a U.S. Postal Service
postmark, or other private carrier postmark,
certified mail receipt, overnight mail receipt, or a
receipt issued upon hand delivery * * *”).



Federal Register/Vol.

70, No. 52/Friday, March 18, 2005/Rules and Regulations

13091

104.5(e) to clarify that designations,
reports, and statements sent by first
class mail or by any means other than
registered or certified mail, Priority
Mail, Express Mail, or an overnight
delivery service must be received by the
close of business on, rather than of, the
prescribed filing date. This correction is
technical and nonsubstantive and does
not require a notice and comment
period under the Administrative
Procedure Act, 5 U.S.C. 553.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) (Regulatory Flexibility
Act)

The Commission certifies that the
attached rules will not have a significant
economic impact on a substantial
number of small entities. The basis of
this certification is that, to whatever
limited extent these rules may affect
small entities, expanding options for
delivering statutorily required
documents provides more flexibility to
filers in choosing the method of
fulfilling their filing requirements. In
addition, these new filing methods are
permissive, not required. Therefore, the
rules do not increase costs of
compliance and may decrease such
costs.

List of Subjects

11 CFR Part 100
Elections.

11 CFR Part 104

Campaign funds, Political committees
and parties, Reporting and
recordkeeping requirements.

m For the reasons set forth in the
preamble, the Federal Election
Commission is amending Subchapter A
of Chapter I of Title 11 of the Code of
Federal Regulations as follows:

PART 100—SCOPE AND DEFINITIONS
(2 U.S.C. 431)

m 1. The authority citation for Part 100
continues to read as follows:

Authority: 2 U.S.C. 431, 434, and 438(a)(8).

m 2. In section 100.19, paragraph (b) is
revised to read as follows:

§100.19 File, filed or filing (2 U.S.C.
434(a)).

(b) Timely filed. (1) A document,
other than those addressed in
paragraphs (c) through (g) of this
section, is timely filed if:

(i) Deposited:

(A) As registered or certified mail in
an established U.S. Post Office;

(B) As Priority Mail or Express Mail,
with a delivery confirmation, in an
established U.S. Post Office; or

(C) With an overnight delivery service
and scheduled to be delivered the next
business day after the date of deposit
and recorded in the overnight delivery
service’s on-line tracking system; and

(ii) The postmark on the document
must be dated no later than 11:59 p.m.
Eastern Standard/Daylight Time on the
filing date, except that pre-election
reports must have a postmark dated no
later than 11:59 p.m. Eastern Standard/
Daylight Time on the fifteenth day
before the date of the election.

(2) Documents, other than those
addressed in paragraphs (c) through (g)
of this section, sent by first class mail
or by any means other than those listed
in paragraph (b)(1)(i) of this section
must be received by the close of
business on the prescribed filing date to
be timely filed.

(3) As used in this paragraph (b) of
this section and in 11 CFR 104.5,

(i) Overnight delivery service means a
private delivery service business of
established reliability that offers an
overnight (i.e., next business day)
delivery option.

(ii) Postmark means a U.S. Postal
Service postmark or the verifiable date
of deposit with an overnight delivery

service.
* * * * *

PART 104—REPORTS BY POLITICAL
COMMITTEES AND OTHER PERSONS
(2 U.S.C. 434)

m 3. The authority citation for Part 104
continues to read as follows:

Authority: 2 U.S.C. 431(1), 431(8), 431(9),
432(i), 434, 438(a)(8) and (b), 439a, 441a, and
36 U.S.C. 510.

m 4. In section 104.5, paragraphs
(a)(2)[)(A), (c)(1)(ii)(A), and (e) are
revised to read as follows:

§104.5 Filing dates (2 U.S.C. 434(a)(2))-

(a] * * %

(2) Additional reports in the election
year. (i) Pre-election reports. (A) Pre-
election reports for the primary and
general election must be filed no later
than 12 days before any primary or
general election in which the candidate
seeks election. If sent by registered or
certified mail, Priority Mail or Express
Mail with a delivery confirmation, or
with an overnight delivery service and
scheduled to be delivered the next
business day after the date of deposit
and recorded in the overnight delivery
service’s on-line tracking system, the
postmark on the report must be dated no
later than the 15th day before any
election.

(C] * % %

(1) I

(ii) Pre-election reports. (A) Pre-
election reports for the primary and
general election shall be filed by a
political committee which makes
contributions or expenditures in
connection with any such election if
such disbursements have not been
previously disclosed. Pre-election
reports shall be filed no later than 12
days before any primary or general
election. If sent by registered or certified
mail, Priority Mail or Express Mail with
a delivery confirmation, or with an
overnight delivery service and
scheduled to be delivered the next
business day after the date of deposit
and recorded in the overnight delivery
service’s on-line tracking system, the
postmark on the report shall be dated no
later than the 15th day before any
election.

* * * * *

(e) Date of filing. A designation, report
or statement, other than those addressed
in paragraphs (f), (g), and (j) of this
section, sent by registered or certified
mail, Priority Mail or Express Mail with
a delivery confirmation, or with an
overnight delivery service and
scheduled to be delivered the next
business day after the date of deposit
and recorded in the overnight delivery
service’s on-line tracking system, shall
be considered filed on the date of the
postmark except that a twelve day pre-
election report sent by such mail or
overnight delivery service must have a
postmark dated no later than the 15th
day before any election. Designations,
reports or statements, other than those
addressed in paragraphs (f), (g), and (j)
of this section, sent by first class mail,
or by any means other than those listed
in this paragraph (e), must be received
by the close of business on the
prescribed filing date to be timely filed.
Designations, reports or statements
electronically filed must be received
and validated at or before 11:59 p.m.,
eastern standard/daylight time on the
prescribed filing date to be timely filed.

* * * * *

Dated: March 10, 2005.
Scott E. Thomas,
Chairman, Federal Election Commaission.
[FR Doc. 05-5391 Filed 3—17-05; 8:45 am]
BILLING CODE 6715-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004—-19541; Directorate
Identifier 2004—-NM-129-AD; Amendment
39-14013; AD 2005-06-05]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-8 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
McDonnell Douglas Model DC-8
airplanes. This AD requires an
inspection of the pushrod assemblies for
the left and right elevator control tabs to
determine if the pushrod assemblies are
made of aluminum or steel, replacing
any assembly made of aluminum with
an assembly made of steel or modifying
existing steel assemblies, and other
specified actions. This AD also requires
an inspection of the crank assemblies
for the inboard and outboard geared tabs
of the elevator to determine if the crank
assemblies are made of aluminum or
steel, replacing any assembly made of
aluminum with an assembly made of
steel, and other specified actions. This
AD is prompted by an accident
involving a DC-8 airplane. The probable
cause of the accident was a loss of pitch
control resulting from the disconnection
of the pushrod for the right elevator
control tab. The pushrod dropped down
and jammed in front of the control tab
crank, causing a large deflection of the
control tab. We are issuing this AD to
minimize the possibility of a control tab
offset. A control tab offset could cause
elevator deflection, an elevator airplane-
nose-up condition, and reduced
controllability of the airplane. This AD
is also prompted by a report that the
elevator on a McDonnell Douglas Model
DC-8 airplane did not respond to
command inputs from the flightcrew.
We are also issuing this AD to minimize
the possibility of crank assembly failure
when the assembly is exposed to

crank assembly could result in a
jammed elevator and consequent
reduced controllability of the airplane.
DATES: This AD becomes effective April
22, 2005.

The incorporation by reference of
certain publications listed in the AD is
approved by the Director of the Federal
Register as of April 22, 2005.
ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Long Beach
Division, 3855 Lakewood Boulevard,
Long Beach, California 90846,
Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024).

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW., room P1.—401,
Washington, DC. This docket number is
FAA-2004-19541; the directorate
identifier for this docket is 2004—-NM—
129-AD.

FOR FURTHER INFORMATION CONTACT:
Maureen Moreland, Aerospace
Engineer, Airframe Branch, ANM—-120L,
FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—-4137;
telephone (562) 627-5238; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for all McDonnell Douglas Model
DC-8 airplanes. That action, published
in the Federal Register on November 5,
2004 (69 FR 64510), proposed to require
an inspection of the pushrod assemblies
for the left and right elevator control
tabs to determine if the pushrod
assemblies are made of aluminum or
steel, replacing any assembly made of
aluminum with an assembly made of
steel or modifying existing steel
assemblies, and other specified actions.
That action also proposed to require an

the inboard and outboard geared tabs of
the elevator to determine if the crank
assemblies are made of aluminum or
steel, replacing any assembly made of
aluminum with an assembly made of
steel, and other specified actions.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been submitted on the proposed AD.

Supportive Comment

One commenter supports the
proposed AD.

Request To Revise Costs of Compliance

One commenter requests that the
Costs of Compliance section of the
proposed AD be revised to include
detailed cost information. The
commenter states that the proposed AD
requires replacement or modification of
certain parts, therefore, the parts costs
and associated work hours should be
included in the economic analysis of the
final rule. The commenter provides all
of the parts costs and labor figures.

We do not agree with the commenter’s
request. This AD requires inspections of
the pushrod assemblies and inboard and
outboard geared tab crank assemblies.
The replacement or modification of
certain parts is dependent upon the
inspection results. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD, not the “on
condition” actions. We have not
changed this AD regarding this issue.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

There are about 227 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to

abnormal load conditions. Failure of a inspection of the crank assemblies for comply with this AD.
ESTIMATED COSTS
Number
Average
: Work Cost per of U.S.-
Action hours IaZ?LgaJs Parts airplane registered Fleet cost
p airplanes
Inspection, crank assemblies ..........ccocceiiiiiieiiienie e 1 $65 | None ........ $65 170 $11,050
Inspection, pushrod assemblies .........cccceveriieiiiiiee e 1 65 | None ........ 65 170 11,050
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the National Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-06-05 McDonnell Douglas:
Amendment 39-14013. Docket No.
FAA-2004-19541; Directorate Identifier
2004-NM-129-AD.

Effective Date

(a) This AD becomes effective April 22,
2005.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all McDonnell

Douglas Model DC-8 airplanes, certificated
in any category.

Unsafe Condition

(d) This AD was prompted by an accident
involving a DC—-8 airplane. The probable
cause of the accident was a loss of pitch
control resulting from the disconnection of
the pushrod for the right elevator control tab.
The pushrod dropped down and jammed in
front of the control tab crank, causing a large
deflection of the control tab. We are issuing
this AD to minimize the possibility of a
control tab offset. A control tab offset could
cause elevator deflection, an elevator
airplane-nose-up condition, and reduced
controllability of the airplane. This AD was
also prompted by a report that the elevator
on a McDonnell Douglas Model DC-8
airplane did not respond to command inputs
from the flightcrew. We are also issuing this
AD to minimize the possibility of a crank
assembly failure when the assembly is
exposed to abnormal load conditions. Failure
of a crank assembly could result in a jammed
elevator and consequent reduced
controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection of Pushrod Assemblies and Other
Specified Actions

(f) Within 24 months after the effective
date of this AD: Do an inspection of the
pushrod assemblies located in the left and
right elevator control tabs to determine
whether the assemblies are made of
aluminum or steel. Replace any pushrod
assembly made of aluminum with a new,
improved pushrod assembly made of steel, or
modify any existing steel pushrod assembly
by replacing the aft end assembly with a new,
improved aft end assembly, as applicable. Do
the inspection, replacement or modification,
and all other applicable specified actions by
accomplishing all of the actions in the
Accomplishment Instructions of Boeing Alert
Service Bulletin DC8-27A281, dated June 2,
2004. The replacement or modification and
other applicable specified actions must be
done before further flight.

Inspection of Geared Tab Crank Assemblies
and Other Specified Actions

(g) Within 24 months after the effective
date of this AD: Do an inspection of the
inboard and outboard geared tab crank
assemblies, located in the left and right
elevators, to determine whether the
assemblies are made of aluminum or steel.
Replace any crank assembly made of
aluminum with a new, improved crank
assembly made of steel. Do the inspection,
replacement, and other applicable specified
actions by accomplishing all of the actions in
the Accomplishment Instructions of Boeing
Alert Service Bulletin DC8-27A280, dated
June 2, 2004. The replacement and other
applicable specified actions must be done
before further flight.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Los Angeles Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Material Incorporated by Reference

(i) You must use Boeing Alert Service
Bulletin DC8-27A280, dated June 2, 2004;
and Boeing Alert Service Bulletin DC8—
27A281, dated June 2, 2004; as applicable; to
perform the actions that are required by this
AD; unless the AD specifies otherwise. The
Director of the Federal Register approves the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. For copies of the
service information, contact Boeing
Commercial Airplanes, Long Beach Division,
3855 Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and Service
Management, Dept. C1-L5A (D800-0024).
For information on the availability of this
material at the National Archives and
Records Administration (NARA), call (202)
741-6030, or go to http://www.archives.gov/
federal_register/code_of _federal_regulations/
ibr_locations.html. You may view the AD
docket at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., room PL—401, Nassif
Building, Washington, DC.

Issued in Renton, Washington, on March 8,
2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-5141 Filed 3—-17-05; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19264; Directorate
Identifier 2004-NM-90-AD; Amendment 39—
14014; AD 2005—-06-06]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A319, A320, and A321 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus Model A319, A320, and A321
series airplanes. This AD requires
modification of certain auxiliary power
unit (APU) alternating current (AC)
generators. This AD is prompted by a
report of an explosion in the APU
compartment, which blew open the
compartment doors. We are issuing this
AD to prevent oil vapor leakage from the
APU AC generator, which, when
combined with an electric arc at the
electrical receptacle, could result in a
fire or explosion in the APU
compartment during flight.

DATES: This AD becomes effective April
22, 2005.

The incorporation by reference of a
certain publication listed in the AD is
approved by the Director of the Federal
Register as of April 22, 2005.
ADDRESSES: For service information
identified in this AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., room P1—401,
Washington, DC. This docket number is
FAA—-2004-19264; the directorate
identifier for this docket is 2004—NM—
90-AD.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2141;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for certain Airbus Model A319,
A320, and A321 series airplanes. That
action, published in the Federal
Register on October 7, 2004 (69 FR
60098), proposed to require
modification of certain auxiliary power
unit (APU) alternating current (AC)
generators.

Explanation of New Relevant Service
Information

The proposed AD refers to Airbus
Service Bulletin A320-24-1106, dated
May 26, 2003, as the appropriate source
of service information for the
modification of affected APU AC
generators. Since the issuance of that
service bulletin, Airbus has issued
Revision 01, dated May 13, 2004.
Revision 01 of the service bulletin
provides additional information
regarding on-airplane modification of
the APU AC generators. Revision 01 also
removes the concurrent action—
accomplishment of Airbus Service
Bulletin A320-24-1082, Revision 01,
dated March 15, 1996, which was
specified in the original issue of the
service bulletin. We have revised
paragraph (f) of this final rule to refer to
Revision 01 of the service bulletin as the
appropriate source of service
information. We have also not included
paragraph (g) of the proposed AD,
which contained the requirement to
accomplish Airbus Service Bulletin
A320-24-1082, and we have made other
editorial changes throughout the AD
related to the omission of this
requirement. We have added a new
paragraph (g) to this final rule to specify
that modification of the APU AC
generators accomplished before the
effective date of this AD in accordance
with the original issue of the service
bulletin is acceptable for compliance
with this AD.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been submitted on the proposed AD.

Support for the Proposed AD

One commenter supports the
proposed AD.

Request To Remove Parts Installation
Paragraph

One commenter requests that we do
not include paragraph (h) of the
proposed AD, “Part Installation,” in the
final rule. The commenter states that
prohibiting the installation of an APU
AC generator having an old part number

is too restrictive at the beginning of the
proposed 20-month compliance time
because modified generators or the parts
to modify the generators may not be
readily available. Also, the commenter
notes that the restrictions of paragraph
(h) of the proposed AD would not allow
for removing and reinstalling an
unmodified generator during the course
of troubleshooting. The commenter
states that installing an unmodified
APU AC generator would not pose any
additional safety risk as long as all
affected units are modified within the
proposed 20-month compliance time.
We agree with the commenter’s
request and the rationale for that
request. We have determined that
modifying an APU AC generator within
the 20-month compliance time specified
by paragraph (f) of this AD is adequate
to ensure an acceptable level of safety.
Accordingly, we have not included
paragraph (h) of the proposed AD in this
final rule, and we have re-identified
subsequent paragraphs in this final rule.

Request To Refer to Alternative Parts

One commenter notes that Hamilton
Sundstrand Service Bulletin
90EGS01AG—24-18, dated February 13,
2003, which is referenced in the Airbus
service bulletin as a source of additional
information on the modification, refers
to a type of lockwire and aerospace
marker that are not readily available in
the U.S. The commenter recommends
the use of an alternate lockwire and
marker that are readily available in the
U.S. The commenter states that Airbus
and Hamilton Sundstrand have
concurred that these are acceptable
alternatives.

We acknowledge the commenter’s
request but do not agree to revise the
AD. It would not be possible for us to
consider every alternate part that might
be used in accomplishing the
requirements of an AD. Any operator
who would like to use an alternate type
of lockwire and aerospace marker may
submit a request for approval of an
alternative method of compliance
(AMOQ), as specified in paragraph (h) of
this AD. The request must include data
substantiating that an acceptable level of
safety would be maintained by use of
the alternate type of lockwire and
marker. No change to the AD is needed
in this regard.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We have determined that these changes
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will neither increase the economic
burden on any operator nor increase the
scope of the AD.

Costs of Compliance

This AD will affect about 537
airplanes of U.S. registry.

The modification will take about 5
work hours per airplane, at an average
labor rate of $65 per work hour.
Required parts would be free of charge.
Based on these figures, the estimated
cost of the modification for U.S.
operators is $174,525, or $325 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-06-06 Airbus: Amendment 39-14014.
Docket No. FAA-2004—-19264;
Directorate Identifier 2004—NM—-90—AD.

Effective Date

(a) This AD becomes effective April 22,
2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A319,
A320, and A321 series airplanes; certificated
in any category; equipped with any Hamilton
Sundstrand Auxiliary Power Unit (APU)
alternating current (AC) generator having part
number 5906732, 5909006, or 5910047; with
up to amendment 17 included; on which
Airbus Modification 32614 has not been
done.

Unsafe Condition

(d) This AD was prompted by a report of
an explosion in the APU compartment which
blew open the compartment doors. We are
issuing this AD to prevent oil vapor leakage
from the APU AC generator, which, when
combined with an electric arc at the electrical
receptacle, could result in a fire or explosion
in the APU compartment during flight.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 20 months after the effective
date of this AD, modify the APU AC
generator by doing all the actions in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
24-1106, Revision 01, dated May 13, 2004.

Note 1: Airbus Service Bulletin A320-24—
1106, Revision 01, refers to Hamilton
Sundstrand Service Bulletin 90EGS01AG—
24-18, dated February 13, 2003, as an
additional source of service information for
accomplishment of the modification required
by paragraph (f) of this AD.

Previously Accomplished Actions

(g) Modification of the APU AC generator
accomplished before the effective date of this
AD in accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
24-1106, dated May 26, 2003, is acceptable
for compliance with the modification
required by paragraph (f) of this AD.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(i) French airworthiness directive F—2004—
019, dated February 4, 2004, also addresses
the subject of this AD.

Material Incorporated by Reference

(j) You must use Airbus Service Bulletin
A320-24-1106, Revision 01, dated May 13,
2004, to perform the actions that are required
by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approves the incorporation by
reference of this document in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51. For
copies of the service information, contact
Airbus, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. For
information on the availability of this
material at the National Archives and
Records Administration (NARA), call (202)
741-6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html. You may view the AD
docket at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., room PL—401, Nassif
Building, Washington, DC.

Issued in Renton, Washington, on March 8,
2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-5140 Filed 3—17-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30440; Amdt. No. 3118]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
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needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective March 18,
2005. The compliance date for each
SIAP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 18,
2005.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The Flight Inspection Area Office
which originated the SIAP; or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs are

impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (air).

Issued in Washington, DC on March 11,
2005.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, part 97 of the Federal
Aviation Regulations (14 CFR part 97) is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

* * * Effective April 14, 2005

Nantucket, MA, Nantucket Memorial, ILS OR
LOC RWY 6, Orig

Nantucket, MA, Nantucket Memorial, LOC
BC RWY 6, Amdt 10B, CANCELLED

* * * Effective May 12, 2005

Deadhorse, AK, Deadhorse, LOC/DME BC
RWY 22, Amdt 10

Emmonak, AK, Emmonak, RNAV (GPS) RWY
16, Amdt 1

Emmonak, AK, Emmonak, RNAV (GPS) RWY
34, Amdt 1
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Emmonak, AK, Emmonak, VOR RWY 16,
Amdt 1

Emmonak, AK, Emmonak, VOR RWY 34,
Amdt 1

Andalusia/Opp, AL, Andalusia-Opp, NDB-A,
Amdt 3

Andalusia/Opp, AL, Andalusia-Opp, GPS
RWY 29, ORIG, CANCELLED

Andalusia/Opp, AL, Andalusia-Opp, RNAV
(GPS) RWY 11, Orig

Andalusia/Opp, AL, Andalusia-Opp, RNAV
(GPS) RWY 29, Orig

Decatur, AR, Crystal Lake, RNAV (GPS) RWY
13, Orig

Decatur, AR, Crystal Lake, VOR/DME RWY
13, Amdt 9

Crossett, AR, Z M Jack Stell Field, RNAV
(GPS) RWY 23, Orig

Crossett, AR, Z M Jack Stell Field, GPS RWY
23, Orig, CANCELLED

Melbourne, AR, Melbourne Muni-John E.
Miller Field, RNAV (GPS) RWY 3, Orig

Melbourne, AR, Melbourne Muni-John E.
Miller Field, RNAV (GPS) RWY 21, Orig

Orlando, FL, Orlando Intl, ILS OR LOC RWY
18R, Amdt 7

Orlando, FL, Orlando Intl, ILS OR LOC RWY
36R, Amdt 8, ILS RWY 36R (CAT II), ILS
RWY 36R (CAT III)

Driggs, ID, Driggs-Reed Memorial, RNAV
(GPS) RWY 3, Orig

Dodge City, KS, Dodge City Regional, VOR
RWY 14, Amdt 19

Dodge City, KS, Dodge City Regional, VOR/
DME RWY 32, Amdt 5

Parsons, KS, Tri City, RNAV (GPS) RWY 17,
Orig

Parsons, KS, Tri City RNAV (GPS) RWY 35,
Orig

Parsons, KS, Tri City NDB RWY 17, Amdt 9

Parsons, KS, Tri City NDB RWY 35, Amdt 6

Parsons, KS, Tri City VOR/DME RWY 17,
Orig

Parsons, KS, Tri City VOR-A, Orig-A,
CANCELLED

Parsons, KS, Tri City VOR/DME RNAV RWY
17, Amdt 5B, CANCELLED

Parsons, KS, Tri City VOR/DME RNAV RWY
35, Amdt 5C, CANCELLED

Covington, KY, Cincinnati/Northern
Kentucky Intl, RNAV (GPS) RWY 18C,
Orig-A

Covington, KY, Cincinnati/Northern
Kentucky Intl, RNAV (GPS) RWY 36C,
Orig-A

Covington, KY, Cincinnati/Northern
Kentucky Intl, ILS OR LOC RWY 18C,
Amdt 20A

Covington, KY, Cincinnati/Northern
Kentucky Intl, ILS OR LOC RWY 36C,
Amdt 39A, ILS RWY 36C (CAT II), ILS
RWY 36C (CAT III)

Slidell, LA, Slidell, RNAV (GPS) RWY 18,
Orig

Slidell, LA, Slidell, RNAV (GPS) RWY 36,
Orig

Slidell, LA, Slidell, VOR/DME RWY 18,
Amdt 4

Slidell, LA, Slidell, GPS RWY 36, Orig-B,
CANCELLED

Kosciusko, MS, Kosciusko-Attala County,
RNAV (GPS) RWY 14, Orig

Kosciusko, MS, Kosciusko-Attala County,
RNAV (GPS) RWY 32, Orig

Kosciusko, MS, Kosciusko-Attala County,
NDB RWY 14, Amdt 6

Kosciusko, MS, Kosciusko-Attala County,
NDB RWY 32, Amdt 5

Maple Lake, MN, Maple Lake Muni, VOR-A,
Amdt 4

Washington, MO, Washington Memorial,
RNAV (GPS) RWY 16, Orig, CANCELLED

Washington, MO, Washington Memorial,
RNAV (GPS) RWY 34, Orig, CANCELLED

Washington, MO, Washington Memorial,
VOR RWY 16, AMDT 2A, CANCELLED

Zuni Pueblo, NM, Black Rock, RNAV (GPS)
RWY 6, Orig

Zuni Pueblo, NM, Black Rock, VOR/DME
RWY 6, Amdt 2

Zuni Pueblo, NM, Black Rock, GPS RWY 7,
Orig-A, CANCELLED

Louisburg, NC, Franklin County, ILS OR LOC
RWY 4, Amdt 3

Louisburg, NC, Franklin County, VOR/DME—
A, Amdt 2

Louisburg, NC, Franklin County, GPS RWY 4,
Amdt 1, CANCELLED

Louisburg, NC, Franklin County, RNAV
(GPS) RWY 4, Orig

Louisburg, NC, Franklin County, RNAV
(GPS) RWY 22, Orig

Las Vegas, NV, Henderson Executive, RNAV
(GPS)-B, Orig

Albion, NY, Pine Hill, RNAV (GPS)-B, Orig

Albion, NY, Pine Hill, VOR/DME OR GPS—
A, Amdt 3, CANCELLED

Millbrook, NY, Sky Acres, VOR-A, Amdt 8

Millbrook, NY, Sky Acres, RNAV (GPS) RWY
17, Orig

Millbrook, NY, Sky Acres, GPS RWY 17,
Orig, CANCELLED

Millbrook, NY, Sky Acres, RNAV (GPS) RWY
35, Orig

Millbrook, NY, Sky Acres, GPS RWY 35,
Orig, CANCELLED

Pittsburgh, PA, Pittsburgh International, ILS
RWY 10R, Amdt 10B

Pittsburgh, PA, Pittsburgh International, ILS
RWY 28L, Amdt 8B

Pittsburgh, PA, Pittsburgh International,
RNAV (GPS) Y RWY 28C, Amdt 1A

Pittsburgh, PA, Pittsburgh International,
RNAYV (GPS) Y RWY 28L, Amdt 1B

Pittsburgh, PA, Pittsburgh International,
RNAV (GPS) Z RWY 28C, Amdt 2A

Pittsburgh, PA, Pittsburgh International,
RNAV (GPS) Z RWY 28L, Amdt 2C

Knoxville, TN, McGhee-Tyson, VOR RWY
23L, Amdt 5

Knoxville, TN, McGhee-Tyson, VOR RWY
23R, Amdt 7

Knoxville, TN, McGhee-Tyson, NDB RWY
5R, Amdt 5

Knoxville, TN, McGhee-Tyson, NDB RWY
5L, Amdt 5

Knoxville, TN, McGhee-Tyson, ILS OR LOC
RWY 23R, Amdt 11, ILS RWY 23R (CAT
1), Amdt 11

Knoxville, TN, McGhee-Tyson, ILS OR LOC
RWY 5L, Amdt 8

Knoxville, TN, McGhee-Tyson, RADAR-1,
Amdt 22

Madisonville, TN, Monroe County, NDB
RWY 5, Amdt 5

Madisonville, TN, Monroe County, RNAV
(GPS) RWY 23, Orig

Madisonville, TN, Monroe County, RNAV
(GPS) RWY 5, Orig

Caddo Mills, TX, Caddo Mills Muni, RNAV
(GPS) RWY 35L, Orig

Caddo Mills, TX, Caddo Mills Muni, NDB
RWY 35L, Amdt 2B

Caddo Mills, TX, Caddo Mills Muni, GPS
RWY 35L, Orig, CANCELLED

Lufkin, TX, Angelina County, RNAV (GPS)
RWY 15, Orig

Lufkin, TX, Angelina County, RNAV (GPS)
RWY 25, Amdt 1

Lufkin, TX, Angelina County, RNAV (GPS)
RWY 33, Amdt 1

Lufkin, TX, Angelina County, ILS OR LOC
RWY 7, Amdt 2

Lufkin, TX, Angelina County, GPS RWY 7,
Orig-A, CANCELLED

Lufkin, TX, Angelina County, GPS RWY 15,
Orig-A, CANCELLED

Lufkin, TX, Angelina County, VOR/DME
RNAV RWY 7, Amdt 3A, CANCELLED

Lufkin, TX, Angelina County, VOR/DME
RNAV RWY 15, Amdt 4A, CANCELLED

Rice Lake, WI, Rice Lake Regional-Carl’s
Field, ILS OR LOC RWY 1, Orig

Rice Lake, WI, Rice Lake Regional-Carl’s
Field, NDB RWY 1, Orig

* * * Effective June 9, 2005

Louisburg, NC, Franklin County, RNAV
(GPS) RWY 4, Orig-A

* * * Effective July 7, 2005

Sparta, IL, Sparta Community-Hunter Field,
NDB RWY 18, Amdt 1, CANCELLED

[FR Doc. 05-5343 Filed 3—17-05; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

[Docket No. 040831251-5046-03; 1.D.
082504A]

RIN 0648—-AS47

Fisheries of the Exclusive Economic
Zone Off Alaska; Allocating Bering Sea
and Aleutian Islands King and Tanner
Crab Fishery Resources; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correcting
amendment.

SUMMARY: NMFS issues this final rule,
correcting amendment to the regulations
governing the Bering Sea and Aleutian
Islands crab fisheries. This action is
necessary to correct Office of
Management and Budget (OMB) control
numbers for information collections
previously approved under the
Paperwork Reduction Act provided
under an earlier rulemaking. This final
rule in no way alters or amends those
previously approved information
collections. The sole purpose of this
final rule is to display the appropriate
control numbers for the approved
information collections.
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DATES: Effective on April 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Patsy A. Bearden, 907-586—7008 or
patsy.bearden@noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

In January 2004, the U.S. Congress
amended section 313(j) of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) through the
Consolidated Appropriations Act of
2004 (Pub. L. 108-199, section 801). As
amended, section 313(j)(1) requires the
Secretary to approve and implement by
regulation the so-called Crab
Rationalization Program (Program), as it
was approved by the North Pacific
Fishery Management Council (Council)
between June 2002 and April 2003, and
all trailing amendments, including those
reported to Congress on May 6, 2003. In
June 2004, the Council consolidated its
actions on the Program into the Council
motion, which is contained in its
entirety in Amendment 18 to the
Fishery Management Plan for Bering
Sea/Aleutian Islands King and Tanner
Crabs (FMP). Additionally, in June
2004, the Council developed
Amendment 19 to the FMP, which
represents minor changes necessary to
implement the Program. The Notice of
Availability for these amendments was
published in the Federal Register on
September 1, 2004 (69 FR 53397). NMFS
approved Amendments 18 and 19 on
November 19, 2004. NMFS published a
proposed rule to implement
Amendments 18 and 19 in the Federal
Register on October 29, 2004 (69 FR
63200). NMFS published a final rule to
implement Amendments 18 and 19 on
March 2, 2005 (70 FR 10174).

Need for Corrections

In the final rule, published on March
2, 2005 (70 FR 10174), five of the eight
OMB control numbers listed in the crab
final rule classification section were
incorrect. This final rule replaces the
incorrect numbers with correct OMB
control numbers in the classification
section of the final rule and in the
regulatory text at 15 CFR part 902.1.

On page 10231, column 2, third
heading, replace OMB No. 0648—0272
with OMB No. 0648—0517.

On page 10231, column 3, first
heading, replace OMB No. 0648—-0503
with OMB No. 0648—0516.

On page 10231, column 3, second
heading, replace OMB No. 0648—-0504
with OMB No. 0648—0514.

On page 10231, column 3, third
heading, replace OMB No. 0648—-0503
with OMB No. 0648—0515.

On page 10231, column 3, fourth
heading, replace OMB No. 0648 0506
with OMB No. 0648-0518.

Classification

The Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that this final rule is
necessary for the conservation and
management of the BSAI crab fisheries.
The Regional Administrator also has
determined that this final rule is
consistent with the Magnuson-Stevens
Act and other applicable laws.

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B), the
Assistant Administrator of Fisheries,
NOAA (AA) finds good cause to waive
prior notice and opportunity for public
comment otherwise required by the
section. NOAA finds that prior notice
and comment are unnecessary as this
rule is purely technical in nature,
having no substantive impact
whatsoever. This action merely corrects
OMB control numbers for approved
collections-of-information, in no way
altering those approved collections.
NOAA finds that because of the non-
substantive nature of the correction, no
particular public interest exists in this
final rule for which there is justification
or need for prior notice and opportunity
for comment.

Because this correcting amendment
does not institute any substantive
obligations for the public, the
requirement for a 30-day delay in the
effective date to this action pursuant to
5 U.S.C. 553(d) does not apply.

Because prior notice and opportunity
for public comment are not required for
this rule by 5 U.S.C., or any other law,
the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are inapplicable.

List of Subjects in 15 CFR Part 902

Reporting and recordkeeping
requirements.

Dated: March 11, 2005.
William T. Hogarth
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

m For the reasons set out in the preamble,
15 CFR part 902 is amended as follows:

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT;
OMB CONTROL NUMBERS

m 1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

m 2.In §902.1, the table in paragraph (b)
under 50 CFR is amended by revising in
numerical order entries for
§679.5(1)(3)(i), §679.5(1)(4), §680.4,
§680.5, §680.6, § 680.20, § 680.21,
§680.40(f), (g), (h), (i), (j), (k), (1), and (m),
§680.41, §680.43, and § 680.44 (a)
through (f) to read as follows:

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.
* * * * *
(b) * % %
Current
CFR part or section where ?quEb(;?'}g‘ﬁl
the information collection re- numbers
quirement is located begin with
0648-)
50 CFR
679.5(1)(3)(i), ()(4) -0272, -0517
680.4 -0514
680.5 -0515
680.6 -0518
680.20 -0516
680.21 -0514
680.40(f), (9), (h), (i), (i), (K), -0514
(1), and (m)
680.41 -0514
680.43 -0514
680.44(a), (b), (c), (d), (e) -0515
680.44(f) -0514

[FR Doc. 05-5349 Filed 3—17-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510 and 520

Oral Dosage Form New Animal Drugs;
Tiamulin Soluble Powder

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.
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SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Phoenix Scientific, Inc. The ANADA
provides for use of tiamulin soluble
powder to prepare medicated drinking
water for the treatment of swine
dysentery and swine pneumonia.
DATES: This rule is effective March 18,
2005.

FOR FURTHER INFORMATION CONTACT:
Daniel A. Benz, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-0223, e-
mail: daniel.benz@fda.gov.
SUPPLEMENTARY INFORMATION: Phoenix
Scientific, Inc., 3915 South 48th Street
Ter., St. Joseph, MO 64503, filed a
supplement to ANADA 200-344 that
provides for use of Tiamulin Soluble
Antibiotic to prepare medicated
drinking water for the treatment of
swine dysentery and swine pneumonia.
Phoenix Scientific, Inc.’s Tiamulin
Soluble Antibiotic is approved as a
generic copy of Boehringer Ingelheim
Vetmedica, Inc.’s DENAGARD
(tiamulin) Soluble Antibiotic approved
under NADA 134-644. The ANADA is
approved as of February 16, 2005, and
the regulations are amended in 21 CFR
520.2455 to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

FDA is also amending the regulations
in 21 CFR 520.2455 to reflect a more
recent genus name for the causative
pathogen for swine dysentery and in the
tables in 21 CFR 510.600(c) to reflect
accepted style for the sponsor’s street
address. These actions are being taken
to improve the accuracy of the
regulations.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because

it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 520

Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
parts 510 and 520 are amended as
follows:

PART 510—NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

§510.600 [Amended]

m 2. Section 510.600 is amended in the
table in paragraph (c)(1) in the entry for
“Phoenix Scientific, Inc.” and in the
table in paragraph (c)(2) in the entry for
“059130” by removing ‘“‘St. Terrace” and
by adding in its place ““Street Ter.”.

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 3. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.
§520.2455 [Amended]

W 4. Section 520.2455 is amended in
paragraph (b) by removing “Sponsor. See
No. 000010” and by adding in its place
“Sponsors. See Nos. 000010 and
059130”; and in paragraph (d)(1)(i) by
removing “‘Treponema” and by adding
in its place “Brachyspira”.

Dated: March 9, 2005.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 05-5380 Filed 3—17-05; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 573

Food Additives Permitted in Feed and
Drinking Water of Animals; Poly(2—
vinylpyridine-co-styrene); Salts of
Volatile Fatty Acids

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal food additive regulations to
correct the specifications for two food
additives used in cattle feed. Incorrect
symbols describing permitted levels of
heavy metals such as lead and arsenic
are being corrected with text to reflect
the maximum permitted levels of these
two impurities in these food additives.
This action is being taken to improve
the accuracy of the agency’s regulations.

DATES: This rule is effective March 18,
2005.

FOR FURTHER INFORMATION CONTACT:
Sharon Benz, Center for Veterinary
Medicine (HFV-220), Food and Drug
Administration, 7519 Standish PL.,
Rockville, MD 20855, 240-453-6864, e-
mail: shenz@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: FDA has
found that part 573 (21 CFR part 573)
of the Code of Federal Regulations does
not accurately reflect the approved
specifications for two food additives
used in cattle feed, poly(2—
vinylpyridine-co-styrene) and salts of
volatile fatty acids. The greater than
symbols in the tables describing the
permitted levels of heavy metals such as
lead and arsenic were incorrect. FDA is
amending the regulations in §§573.870
and 573.914 to correctly reflect the
maximum permitted levels of these two
impurities in these food additives. This
action is being taken to improve the
accuracy of the agency’s regulations.
Publication of this document
constitutes final action on these changes
under the Administrative Procedure Act
(5 U.S.C. 553). Notice and public
procedure are unnecessary because FDA
is merely correcting nonsubstantive
€ITOTS.

List of Subjects in 21 CFR 573

Animal feeds, Food additives.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
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Center for Veterinary Medicine, 21 CFR
part 573 is amended as follows:

PART 573—FOOD ADDITIVES
PERMITTED IN FEED AND DRINKING
WATER OF ANIMALS

m 1. The authority citation for 21 CFR
part 573 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348.

m 2. Section 573.870 is amended in
paragraph (a) in the table by revising the
entries for ‘“Heavy metals such as lead”
and “Arsenic” to read as follows:

§573.870 Poly(2-vinylpyridine-co-

styrene).
* * * * *
(a) * *x %
Component/property Limitation

Heavy metals such 10 parts per mil-

as lead lion maximum.
Arsenic 3 parts per million
maximum.
* * * * *

m 3. Section 573.914 is amended in the
tables in paragraphs (b)(1) and (b)(2) by
revising the entries for “Arsenic” and
“Heavy metals as lead” to read as
follows:

§573.914 Salts of volatile fatty acids.

* * * * *
(b) E
(1) * x %
Components Amount
Arsenic 3 parts per million
maximum.
Heavy metals such 10 parts per million
as lead maximum.
(2) * x %
Components Amount
Arsenic 3 parts per million

maximum.
Heavy metals such 10 parts per million
as lead maximum.
* * * * *

Dated: March 8, 2005.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 05-5344 Filed 3—-17-05; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9191]
RIN 1545-BD16

Time and Manner of Making Section
163(d)(4)(B) Election To Treat Qualified
Dividend Income as Investment
Income

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations relating to an election that
may be made by noncorporate taxpayers
to treat qualified dividend income as
investment income for purposes of
calculating the deduction for investment
interest. The regulations reflect changes
to the law made by the Jobs and Growth
Tax Relief Reconciliation Act of 2003.
The regulations affect taxpayers making
the election under section 163(d)(4)(B)
to treat qualified dividend income as
investment income.
DATES: Effective Date: These regulations
are effective March 18, 2005.
Applicability Dates: For dates of
applicability, see § 1.163(d)-1(d).
FOR FURTHER INFORMATION CONTACT:
Amy Pfalzgraf, (202) 622—-4950 (not a
toll-free number).
SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to 26 CFR part 1 under section 163(d)
of the Internal Revenue Code (Code). On
August 5, 2004, temporary regulations
(TD 9147) were published in the
Federal Register (69 FR 47364) relating
to an election that may be made by
noncorporate taxpayers to treat qualified
dividend income as investment income
for purposes of calculating the
deduction for investment interest. A
notice of proposed rulemaking (REG—
171386—03) cross-referencing the
temporary regulations also was
published in the Federal Register (69
FR 47395) on August 5, 2004. No
comments in response to the notice of
proposed rulemaking or requests to
speak at a public hearing were received,
and no hearing was held. This Treasury
decision adopts the proposed
regulations and removes the temporary
regulations.

Special Analyses

It has been determined that this
Treasury decision is not a significant

regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the
proposed regulations preceding these
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Drafting Information

The principal author of these
regulations is Amy Pfalzgraf of the
Office of Associate Chief Counsel
(Income Tax & Accounting). However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation for
part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.163(d)-1 is revised to
read as follows:

§1.163(d)-1 Time and manner for making
elections under the Omnibus Budget
Reconciliation Act of 1993 and the Jobs and
Growth Tax Relief Reconciliation Act of
2003.

(a) Description. Section
163(d)(4)(B)(iii), as added by section
13206(d) of the Omnibus Budget
Reconciliation Act of 1993 (Pub. L. 103—
66, 107 Stat. 467), allows an electing
taxpayer to take all or a portion of
certain net capital gain attributable to
dispositions of property held for
investment into account as investment
income. Section 163(d)(4)(B), as
amended by section 302(b) of the Jobs
and Growth Tax Relief Reconciliation
Act of 2003 (Pub. L. 108-27, 117 Stat.
762), allows an electing taxpayer to take
all or a portion of qualified dividend
income, as defined in section
1(h)(11)(B), into account as investment
income. As a consequence, the net
capital gain and qualified dividend
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income taken into account as
investment income under these
elections are not eligible to be taxed at
the capital gains rates. An election may
be made for net capital gain recognized
by noncorporate taxpayers during any
taxable year beginning after December
31, 1992. An election may be made for
qualified dividend income received by
noncorporate taxpayers during any
taxable year beginning after December
31, 2002, but before January 1, 2009.

(b) Time and manner for making the
elections. The elections for net capital
gain and qualified dividend income
must be made on or before the due date
(including extensions) of the income tax
return for the taxable year in which the
net capital gain is recognized or the
qualified dividend income is received.
The elections are to be made on Form
4952, “Investment Interest Expense
Deduction,” in accordance with the
form and its instructions.

(c) Revocability of elections. The
elections described in this section are
revocable with the consent of the
Commissioner.

(d) Effective date. The rules set forth
in this section regarding the net capital
gain election apply beginning December
12, 1996. The rules set forth in this
section regarding the qualified dividend
income election apply to any taxable
year beginning after December 31, 2002,
but before January 1, 2009.

m Par. 3. Section 1.163—1T is removed.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: March 10, 2005.
Eric Solomon,
Acting Assistant Secretary of the Treasury.
[FR Doc. 05-5433 Filed 3—17-05; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-04-127]
RIN 1625-AA09

Drawbridge Operation Regulations:
Shrewsbury River, NJ

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard has changed
the drawbridge operation regulations
that govern the operation of the Route
36 Bridge, mile 1.8, across the
Shrewsbury River at Highlands, New

Jersey. This change to the drawbridge
operation regulations will allow the
bridge owner to require an advance
notice for bridge openings during
periods the bridge has received few
requests to open from 11 p.m. to 7 a.m.,
each day, and during the winter months
from December 1 through March 31.
This action is expected to help relieve
the bridge owner from the burden of
crewing the bridge at all times while
continuing to meet the present needs of
navigation.

DATES: This rule is effective April 18,
2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (CGD01-04—-127) and are
available for inspection or copying at
the First Coast Guard District, Bridge
Branch Office, 408 Atlantic Avenue,
Boston, Massachusetts, 02110, between
7 a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Gary Kassof, Bridge Administrator, First
Coast Guard District, (212) 668—7165.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On December 13, 2004, we published
a notice of proposed rulemaking
(NPRM) entitled Drawbridge Operation
Regulations; Shrewsbury River, New
Jersey, in the Federal Register (69 FR
72138). We received no comments in
response to the notice of proposed
rulemaking. No public hearing was
requested and none was held.

Background and Purpose

The Route 36 Bridge, mile 1.8, across
the Shrewsbury River at Highlands,
New Jersey, has a vertical clearance of
35 feet at mean high water and 39 feet
at mean low water.

The existing regulations listed at 33
CFR 117.755, require the Route 36
Bridge to open on signal; except that,
from May 15 through October 15, 7 a.m.
to 8 p.m., the draw need open only on
the hour and half hour.

The bridge owner, New Jersey
Department of Transportation (NJDOT),
requested a change to the drawbridge
operation regulations that govern the
Route 36 Bridge to allow the bridge
owner to require a 4-hour advance
notice for bridge openings from 11 p.m.
to 7 a.m., each day, and all day from
December 1 through March 31. The
bridge rarely opens after 11 p.m. and
during the winter months. A summary
of the regulations and the advance
notice contact number shall be posted at
the bridge.

This final rule relieves the bridge
owner from the burden of crewing the
bridge during time periods when the
bridge has had few requests to open.

Discussion of Comments and Changes

The Coast Guard received no
comments in response to the notice of
proposed rulemaking and as a result, no
changes have been made to this final
rule.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3), of
that Order. The Office of Management
and Budget has not reviewed it under
that Order. It is not “significant” under
the regulatory policies and procedures
of the Department of Homeland Security
(DHS).

This conclusion is based on the fact
that the bridge will continue to open for
vessel traffic at all times after the
advance notice to open is given.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b), that this rule will not
have a significant economic impact on
a substantial number of small entities.

This conclusion is based on the fact
that the bridge will continue to open for
vessel traffic at all times after the
advance notice to open is given.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

No small entities requested Coast
Guard assistance and none was given.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
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and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This final rule does not have tribal
implications under Executive Order

13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this final rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environmental
documentation. It has been determined

that this final rule does not significantly
impact the environment.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

m For the reasons set out in the preamble,
the Coast Guard amends 33 CFR part 117
as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

m 2. Section 117.755 is amended by
revising paragraph (a) to read as follows:

§117.755 Shrewsbury River.

(a) The Route 36 Bridge, mile 1.8, at
Highlands, New Jersey, shall open on
signal; except that:

(1) From 11 p.m. to 7 a.m. the draw
shall open on signal after at least a 4-
hour advance notice is given by calling
the number posted at the bridge.

(2) From May 15 through October 15,
7 a.m. to 8 p.m., the draw need only
open on the hour and half hour.

(3) From December 1 through March
31, the draw shall open on signal at all
times after at least a 4-hour advance
notice is given by calling the number
posted at the bridge.

(4) The owners of the bridge shall
provide and keep in good legible
condition, two clearance gauges, with
figures not less than eight inches high,
designed, installed, and maintained
according to the provisions of § 118.160
of this chapter.

* * * * *

Dated: March 9, 2005.
John L. Grenier,

Captain, U.S. Coast Guard, Acting
Commander, First Coast Guard District.

[FR Doc. 05-5338 Filed 3—17-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 174
[USCG—2003-15708]
RIN 1625-AA75

Terms Imposed by States on
Numbering of Vessels

AGENCY: Coast Guard, DHS.
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ACTION: Final rule.

SUMMARY: This rule expands the number
of conditions that a State may require in
order for owners to obtain vessel
numbering certificates in that State.
Current Federal statutes and regulations
limit these conditions to proof of
ownership or payment of State or local
taxes. The rule allows any State to
impose proof of liability insurance as a
condition for obtaining vessel
numbering certificates in that State.
Currently, States are not prohibited from
requiring proof of liability insurance to
operate a recreational vessel. However,
States are prohibited from using an
efficient mechanism, such as vessel
registration, to manage and enforce such
arequirement.

DATES: This final rule is effective April
18, 2005.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2003-15708 and are
available for inspection or copying at
the Docket Management Facility, U.S.
Department of Transportation, room PL—
401, 400 Seventh Street SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. You may also find this
docket on the Internet at http://
dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call
Audrey Pickup, Office of Boating Safety,
at Coast Guard Headquarters, telephone
202-267-0872. If you have questions on
viewing the docket, call Andrea M.
Jenkins, Program Manager, Docket
Operations, Department of
Transportation, telephone 202—-366—
0271.

SUPPLEMENTARY INFORMATION:

Regulatory History

On January 14, 2004, the Coast Guard
published a notice of proposed
rulemaking (NPRM) entitled Terms
Imposed by States on Numbering of
Vessels, in the Federal Register (69 FR
2098). We received ten letters
commenting on the proposed rule. No
public hearing was requested and none
was held.

Background and Purpose

Title 46 of the United States Code
contains provisions, in chapter 123, for
the numbering of undocumented vessels
equipped with propulsion machinery of
any kind, which primarily include
recreational boats and some types of
commercial vessels. Vessels must carry
an identification number issued in

compliance with the Standard
Numbering System (SNS) maintained by
the Coast Guard. States can administer
their own numbering programs if those
programs comply with SNS
requirements and receive Coast Guard
approval. SNS requirements include a
limitation on the conditions that States
can impose on applicants for vessel
numbering. A State cannot impose any
condition unless it relates to proof of tax
payment, or has been sanctioned by
Coast Guard regulations. The relevant
Coast Guard regulation is 33 CFR
174.31. It permits States to impose only
two conditions: proof of tax payment,
and proof of ownership.

In recent years, States have expressed
an interest in imposing an additional
condition—proof of liability
insurance—which many people think
will promote public safety. Currently,
however, a State cannot impose such a
requirement as a condition for vessel
numbering without going beyond what
33 CFR 174.31 authorizes. As a result,

a State imposing a liability insurance
requirement as a condition for vessel
numbering would not be in compliance
with the SNS requirements of Federal
law. This could threaten continued
Coast Guard approval of the State’s
numbering system. Loss of that approval
could result in decreased Federal
funding for the State’s recreational
boating safety program. The Coast Guard
views these as undesirable results in
light of the possible public safety benefit
that could result from a State’s decision
to add an insurance condition. This rule
avoids those results by amending 33
CFR 174.31.

Discussion of Comments and Changes

We received 10 sets of comments on
this rule. The comments came from 2
State agencies, 2 national associations, 1
group of students, and 5 individuals.

Three comments explicitly expressed
support for the rule, which we
appreciate.

A State agency commented that most
boat dealers who were polled showed
strong opposition to the rule, with mild
support from others. The State agency’s
position is that it can support the rule
as long as proof of liability insurance is
not a mandatory requirement.

Response: This rule does not require
liability insurance. It simply allows a
State to decide whether or not to impose
a liability insurance requirement,
without risking the loss of Coast Guard
approval of its vessel numbering system.

One commenter noted that the rule
would give States more flexibility in
managing undocumented vessels. The
commenter said it would allow States to
provide an important assurance that the

damage caused by a boater would be
compensated by the boater’s insurer,
and that this in turn would promote
boating safety by deterring unsafe
boaters.

Response: We agree with this
commenter that the rule should provide
States with greater flexibility in
managing undocumented vessels that
operate in their waters. However, we
express no opinion on the policy issues
raised by the commenter.

Many other commenters took sides on
whether or not proof of insurance
should be required. Most of them
expressed the opinion that such a
requirement would not increase public
safety. Others felt such a requirement
would be worthwhile if one life could
benefit from it, and one association
reported that its members strongly
support an insurance requirement. One
commenter asked if any statistics could
be presented to demonstrate the impact
of insurance on public safety.

Response: We express no opinion on
the policy issues raised by these
commenters. In some states, many
people think boaters should carry
liability insurance and that it could
promote boating safety. However, under
current regulations, if a State requires
boaters to carry insurance as a condition
for vessel numbering, the State could
lose Coast Guard approval for its vessel
numbering system. A State without a
Coast Guard-approved vessel numbering
system could lose valuable Federal
funding. The only difference this rule
makes is that, now, a State will be able
to require insurance without losing
Coast Guard approval of its numbering
system.

One commenter argued that the State-
imposed requirements currently
permitted by our regulation—proof of
ownership and proof of tax payment—
are both relevant to the process of
numbering a vessel, whereas the vessel’s
insurance status is not. This commenter
stated that States that impose an
insurance requirement would be
treating vessel ownership and,
indirectly, the use of recreational
vessels as a privilege and not as a right.
Another commenter with a similar
position stated that the rule would be
forcing another cost on the marine
industry.

Response: Because this rule does not
impose any liability insurance
requirement and leaves that decision to
States, we take no position on whether
or not such a requirement could turn
rights into privileges, whether some
data might be more directly related to
vessel numbering than others, or
whether it could force a cost on the
marine industry. This rule simply gives
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States the ability to make these
determinations for themselves, without
jeopardizing the approved status of their
vessel numbering systems.

One group of students challenged
various aspects of our regulatory
analysis. They said our environmental
checklist wrongly denies that the rule
will have an impact on public health or
safety; they felt the impact would be
positive. Likewise, they challenged our
small entities analysis and said the rule
would affect local businesses and
recreational boat owners, and should be
changed to cover foreign boat
manufacturers and operators as well.
Finally, this group felt we were
overlooking the rule’s positive impact
on protecting children.

Response: We acknowledge that some
persons believe requiring, or not
requiring, boaters to carry liability
insurance will have a bearing on the
issues raised by this group. However,
the Coast Guard takes no position on
such a requirement, and the rule itself
neither imposes nor prohibits such a
requirement. Our only purpose is to
allow each State to decide whether or
not to impose such a requirement,
without risking the loss of Coast Guard
approval of its vessel numbering system.

One commenter suggested that the
Coast Guard should consider ways to
ensure that a liability policy is
maintained in force by the boater even
after the vessel’s certificate is issued.

Response: Because this rule does not
impose any liability insurance
requirement and leaves that decision to
States, the details of any such
requirement are beyond the scope of
this rule.

Regulatory Evaluation

This final rule is not a “‘significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget (OMB) has not reviewed it under
that Order. It is not “significant” under
the regulatory policies and procedures
of the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

Cost of Rule

This rule would allow States to
require proof of liability insurance as a
condition for vessel registration.
Because this rule simply allows a State
to decide whether or not to impose a

liability insurance requirement as a
condition for vessel numbering, it
would not impose any direct costs on
vessel owners in any State.

Benefits of Rule

This rule expands the number of
conditions States can consider in
administering vessel numbering
programs.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

This rule allows any State to impose
proof of liability insurance as a
condition for obtaining vessel
numbering certificates in that State. It
imposes no costs on the public.
Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this rule
would not have a significant economic
impact on a substantial number of small
entities.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 [44 U.S.C.
§§3501-3520].

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this final rule will not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This final rule will not effect a taking
of private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This final rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this final rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This final rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
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applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(d), of the
Instruction, from further environmental
documentation. This rule simply allows
a State to decide whether or not to
impose a liability insurance requirement
as a condition for vessel numbering. An
“Environmental Analysis Checklist”
and a “Categorical Exclusion
Determination” are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 174

Marine safety, Reporting and
recordkeeping requirements.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 174 as follows:

PART 174—STATE NUMBERING AND
CASUALTY REPORTING SYSTEMS

m 1. The authority citation for part 174 is
revised to read as follows:

Authority: 46 U.S.C. 6101 and 12302;
Department of Homeland Security Delegation
No. 0170.1 (92).

m 2. Amend § 174.31 by revising the
section title, redesignating paragraph (b)
as paragraph (c), and adding a new
paragraph (b) to read as follows:

§174.31 Terms imposed by States for
numbering of vessels.

* * * * *

(b) Proof of liability insurance for a
vessel except a recreational-type public
vessel of the United States; or
* * * * *

Dated: December 20, 2004.
R. D. Sirois,

Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Operations.

[FR Doc. 05-5337 Filed 3—17-05; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52
[RO5—-OAR—2005-OH—0001; FRL-7886-7]
Approval and Promulgation of
Maintenance Plan Revisions; Ohio

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving Ohio’s
March 1, 2005, submittal of a revision
to the Clinton County 1-hour ozone
maintenance plan. Ohio held a public
hearing on the submittal on February 8,
2005. This maintenance plan revision
establishes a new transportation
conformity motor vehicle emissions
budget (MVEB) for the year 2006. EPA
is approving the allocation of a portion
of the safety margin for oxides of
nitrogen (NOx) to the area’s 2006 MVEB
for transportation conformity purposes.
This allocation will still maintain the
total emissions for the area at or below
the attainment level required by the
transportation conformity regulations.
The transportation conformity budget
for volatile organic compounds will
remain the same as previously approved
in the maintenance plan. In this action,
EPA is also correcting the codification
for a previous approval action for
Cincinnati, Ohio.

DATES: This rule is effective on May 2,
2005, unless EPA receives adverse
written comments by April 18, 2005. If
EPA receives adverse comments, EPA
will publish a timely withdrawal of the
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: Submit comments,
identified by Regional Material in
EDocket (RME) ID No. R0O5—-OAR-2005—
OH-0001, by one of the following
methods: Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments. Agency Web site: http://
docket.epa.gov/rmepub/. Regional RME,
EPA'’s electronic public docket and
comments system, is EPA’s preferred
method for receiving comments. Once
in the system, select “quick search,”
then key in the appropriate RME Docket
identification number. Follow the on-

line instructions for submitting
comments.

E-mail: mooney.john@epa.gov.

Fax: (312) 886-5824.

Mail: You may send written
comments to: John M. Mooney, Chief,
Criteria Pollutant Section, (AR-18]),
U.S. Environmental Protection Agency,
77 West Jackson Boulevard, Chicago,
Illinois 60604.

Hand delivery: Deliver your
comments to: John M. Mooney, Chief,
Criteria Pollutant Section, (AR-18]),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
18th floor, Chicago, Illinois 60604.

Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m. excluding Federal holidays.

Instructions: Direct your comments to
RME ID No. R05-OAR-2005-OH-0001.
EPA’s policy is that all comments
received will be included in the public
docket without change, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through RME, regulations.gov,
or e-mail. The EPA RME Web site and
the Federal regulations.gov Web site are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I of
the SUPPLEMENTARY INFORMATION section
of the related proposed rule which is
published in the Proposed Rules section
of this Federal Register.

Docket: All documents in the
electronic docket are listed in the RME
index at http://docket.epa.gov/rmepub/.
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Although listed in the index, some
information is not publicly available,
i.e., GBI or other information whose
disclosure is restricted by statute.
Publicly available docket materials are
available either electronically in RME or
in hard copy at Environmental
Protection Agency, Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard, Chicago, Illinois 60604. We
recommend that you telephone Patricia
Morris, Environmental Scientist, at
(312) 353-8656 before visiting the
Region 5 office. This Facility is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays.

FOR FURTHER INFORMATION CONTACT:
Patricia Morris, Environmental
Scientist, Criteria Pollutant Section, Air
Programs Branch (AR-18J), EPA Region
5, 77 West Jackson Boulevard, Chicago,
Illinois 60604, (312) 353-8656,
morris.patricia@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents
I. General Information
A. Does This Action Apply to Me?
B. How Can I Get Copies of This Document
and Other Related Information?
C. How and To Whom Do I Submit
Comments?
II. Background
A. When Did Ohio Hold a Public Hearing
and Officially Submit the Revision
Request?
B. What Change Is Ohio Requesting?
III. Transportation Conformity Budgets
A. What Are Transportation Conformity
Budgets?
B. What Is a Safety Margin?
C. How Does This Action Change the
Maintenance Plan?
D. Why Is This Request Approvable?
IV. What Action Is EPA Taking Today?
V. Statutory and Executive Order Review

1. General Information

A. Does This Action Apply to Me?

This action is rulemaking on a non-
regulatory planning document intended
to ensure the maintenance of air quality
in Clinton County, Ohio. This action
changes the MVEB used for
transportation conformity.

B. How Can I Get Copies of This
Document and Other Related
Information?

1. The Regional Office has established
an electronic public rulemaking file
available for inspection at RME under
ID No. R05-OAR-2005-OH-0001, and a
hard copy file which is available for
inspection at the Regional Office. The
official public file consists of the
documents specifically referenced in
this action, any public comments
received, and other information related

to this action. Although a part of the
official docket, the public rulemaking
file does not include CBI or other
information whose disclosure is
restricted by statute. The official public
rulemaking file is the collection of
materials that is available for public
viewing at the Air Programs Branch, Air
and Radiation Division, EPA Region 5,
77 West Jackson Boulevard, Chicago,
Illinois 60604. EPA requests that, if at
all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday, 8:30 a.m. to 4:30 p.m.
excluding Federal holidays.

2. Electronic Access. You may access
this Federal Register document
electronically through the
regulations.gov Web site located at
http://www.regulations.gov where you
can find, review, and submit comments
on Federal rules that have been
published in the Federal Register, the
Government’s legal newspaper, and that
are open for comment.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

C. How and To Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text “Public comment on
proposed rulemaking Region 5 Air
Docket R0O5-OAR-2005-OH-0001"" in
the subject line on the first page of your
comment. Please ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked ““late.”” EPA is not
required to consider these late
comments.

For detailed instructions on
submitting public comments and on

what to consider as you prepare your
comments see the ADDRESSES section
and the section I of the SUPPLEMENTARY
INFORMATION section of the related
proposed rule which is published in the
proposed rules section of this Federal
Register.

II. Background

A. When Did Ohio Hold a Public
Hearing and Officially Submit the
Revision Request?

Ohio held a public hearing on the
State Implementation Plan (SIP)
revision request on February 8, 2005, in
Clinton County, Ohio. The formal
comment period extended from
December 30, 2004, until February 11,
2005. No adverse comments were
received. Ohio submitted transcripts of
the public hearing and copies of the
announcement of the 30 day public
comment period to EPA. Ohio sent a
letter dated December 22, 2004, which
requested that EPA initiate review of the
draft SIP revision and proceed to
parallel process the request. The official
submittal with all documentation
including transcripts of the hearing
were submitted in a letter dated March
1, 2005.

B. What Change Is Ohio Requesting?

Ohio is requesting a change to the
transportation conformity budget in the
approved 1-hour ozone maintenance
plan for Clinton County, Ohio. Clinton
County is an ozone maintenance area
under the 1-hour ozone standard.
Clinton County is part of the Cincinnati
8-hour ozone nonattainment area,
however this change only addresses the
1-hour ozone maintenance plan. The
maintenance plan was approved by EPA
on March 21, 1996, (61 FR 11560).

In this submittal, Ohio is requesting a
change to the transportation conformity
budget. The approved maintenance plan
has a “safety margin” of emissions
which can be allocated to the MVEB.
The requested change only changes the
NOx budget for transportation
conformity.

III. Transportation Conformity Budgets

A. What Are Transportation Conformity
Budgets?

A transportation conformity budget is
the projected level of controlled
emissions from the transportation sector
(mobile sources) that is estimated in the
SIP. The SIP controls emissions through
regulations, for example, on fuels and
exhaust levels for cars. The emissions
budget concept is further explained in
the preamble to the November 24, 1993,
transportation conformity rule (58 FR
62188). The preamble also describes
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how to establish the MVEB in the SIP
and how to revise the emissions budget.
The transportation conformity rule
allows the MVEB to be changed as long
as the total level of emissions from all
sources remains below the attainment
level.

B. What Is a Safety Margin?

A “‘safety margin” is the difference
between the attainment level of
emissions (from all sources) and the
projected level of emissions (from all
sources) in the maintenance plan. The
attainment level of emissions is the
level of emissions during one of the
years in which the area met the air
quality health standard. For example:
Clinton County first attained the one
hour ozone standard during the 1993—
1996 time period. The State uses 1996
as the attainment level of emissions for
Clinton County. The emissions from
point, area and mobile sources in 1996
equaled 5.82 tons per day of NOx. The
Ohio Environmental Protection Agency
projected emissions out to the year 2006
and projected a total of 4.91 tons per
day of NOx from all sources. The safety
margin for the Ohio portion of the
Cincinnati area is calculated to be the
difference between these amounts or
0.91 tons per day of NOx. Detailed
information on the estimated emissions
from each source category is
summarized in the proposed approval of
the maintenance plan at 61 FR 11560
published on March 21, 1996. Ohio has
requested to allocate 0.2 tons per day of
the NOx safety margin to the mobile
source emission budgets for NOx. With
the added safety margin in the motor
vehicle emission estimate for 2006, the
total NOx emissions for the area
continue to be below the 1996
attainment year. Ohio is not asking to
use the entire safety margin in the
maintenance plan. Even with the
allocation of 0.2 tons per day of NOx to
mobile sources, it leaves the area with
0.71 tons per day NOx safety margin.

The emissions are projected to
maintain the area’s air quality consistent
with the air quality health standard. The
safety margin credit can be allocated to
the transportation sector. The total
emission level, even with this allocation
will be below the attainment level or
safety level and thus is acceptable. The
safety margin is the extra safety points
that can be allocated as long as the total
level is maintained.

C. How Does This Action Change the
Maintenance Plan?

This action changes the budget for
mobile sources. The maintenance plan
is designed to provide for future growth
while still maintaining the ozone air

quality standard. Growth in industries,
population, and traffic is offset with
reductions from cleaner cars and other
emission reduction programs. Through
the maintenance plan, the State and
local agencies can manage and maintain
air quality while providing for growth.
In the submittal, Ohio requested to
allocate a portion of the NOx safely
margin to the 2006 MVEB. The VOC
MVEB will remain the same as
approved and only the NOx budget is
requested to change. The NOx MVEB
will change from 3.25 tons of NOx to
3.45 tons per day of NOx. This budget
would be the constraining number for
mobile sources and transportation
conformity. The Transportation Plan
and Transportation Improvement
Program for Cincinnati will need to be
below the MVEB to demonstrate
conformity. These requirements are
detailed in the transportation
conformity regulations which were
approved as part of the Ohio SIP on May
16, 1996 (61 FR 24702) and approved as
amended in a Federal Register notice
dated May 30, 2000 (65 FR 34395).

D. Why Is the Request Approvable?

The emissions from point, area and
mobile sources in 1996 equaled 5.82
tons per day of NOx. This is the level
of emissions which allow attainment of
the one hour ozone standard. The Ohio
Environmental Protection Agency
projected emissions out to the year 2006
and projected a total of 4.91 tons per
day of NOx from all sources in Clinton
County, Ohio. The allocation of the
safety margin will keep the total
emissions below the attainment level.
Thus, the emissions are projected to
maintain the area’s air quality consistent
with the air quality health standard.
After review of the SIP revision request,
EPA finds that the allocation of the 0.2
tons per day from the safety margin to
the 2006 NOx MVEB for the Clinton
County, Ohio area is approvable because
the new MVEB for NOx will maintain
the total emissions at or below the
attainment year inventory level as
required by the transportation
conformity regulations.

IV. What Action Is EPA Taking Today?

EPA is approving Ohio’s March 1,
2005, submittal of a revision to the
Clinton County 1-Hour ozone
maintenance plan establishing a new
transportation conformity MVEB for the
year 2006. EPA is approving the
allocation of a portion of the NOx safety
margin to the area’s 2006 MVEB for
transportation conformity purposes.
This allocation will still maintain the
total emissions for the area at or below
the attainment level required by the

transportation conformity regulations.
The transportation conformity budget
for volatile organic compounds will
remain the same as previously approved
in the maintenance plan.

For convenience, EPA is also using
this rulemaking to correct the
codification of its prior approval of the
revision to the ozone maintenance plan
for the Cincinnati, Ohio area. In our July
20, 2004, approval at 69 FR 43322, the
revision was incorrectly added into 40
CFR 52 as paragraph 52.1885(b)(12).
EPA is amending the codification of 40
CFR 52 by moving the approved Ohio
revision to paragraph 52.1885(a)(16).

We are publishing this action without
prior proposal because we view this as
a noncontroversial amendment and
anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
state plan if relevant adverse written
comments are filed. This rule will be
effective May 2, 2005, without further
notice unless we receive relevant
adverse written comments by April 18,
2005. If we receive such comments, we
will withdraw this action before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed action. The EPA
will not institute a second comment
period. Any parties interested in
commenting on this action should do so
at this time. If we do not receive any
comments, this action will be effective
May 2, 2005.

V. Statutory and Executive Order
Reviews

Executive Order 12866; Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget.

Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

Because it is not a “significant
regulatory action”” under Executive
Order 12866 or a ‘“‘significant energy
action,” this action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001).
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Regulatory Flexibility Act

This action merely approves state law
as meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—-4).

Executive Order 13175 Consultation
and Coordination With Indian Tribal
Governments

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(59 FR 22951, November 9, 2000).

Executive Order 13132 Federalism

This action also does not have
federalism implications because it does
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.

Executive Order 13045 Protection of
Children From Environmental Health
and Safety Risks

This rule also is not subject to
Executive Order 13045 “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

National Technology Transfer
Advancement Act

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of

the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 17, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Volatile organic compounds,
Ozone.

Dated: March 7, 2005.
Norman Niedergang,
Acting Regional Administrator, Region 5.

m Part 52, Chapter [, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart KK—Ohio

m 2. Section 52.1885 is amended by
removing paragraph (b)(12) and by
adding paragraphs (a)(16) and (17) to
read as follows:

§52.1885 Control Strategy: Ozone.

(a) * % %

(16) Approval—On April 19, 2004,
Ohio submitted a revision to the ozone
maintenance plan for the Cincinnati,
Ohio area. The revision consists of
allocating a portion of the area’s NOx
safety margin to the transportation
conformity motor vehicle emissions
budget. The motor vehicle emissions
budget for NOx for the Cincinnati, Ohio
area is now 62.3 tons per day for the
year 2010. This approval only changes
the NOx transportation conformity
emission budget for Cincinnati, Ohio.

(17) Approval—On March 1, 2005,
Ohio submitted a revision to the 1-hour
ozone maintenance plan for Clinton
County, Ohio. The revision consists of
allocating a portion of the area’s oxides
of nitrogen (NOx) safety margin to the
transportation conformity motor vehicle
emissions budget. The motor vehicle
emissions budget for NOx for the
Clinton County, Ohio area is now 3.45
tons per day for the year 2006. This
approval only changes the NOx
transportation conformity emission
budget for Clinton County, Ohio.

* * * * *

[FR Doc. 05-5409 Filed 3—17-05; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[R06—OAR-2004-TX-0004; FRL-7886—4]

National Emission Standards for
Hazardous Air Pollutants; Delegation
of Authority to Texas

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule; delegation of
authority.
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SUMMARY: The Texas Commission on
Environmental Quality (TCEQ) has
submitted updated regulations for
receiving delegation of EPA authority
for National Emission Standards for
Hazardous Air Pollutants (NESHAPs)
for all sources. These regulations apply
to certain NESHAPs promulgated by
EPA, as adopted by the TCEQ. The
delegation of authority under this notice
does not apply to sources located in
Indian Country. EPA is taking direct
final action to approve the delegation of
certain NESHAPs to TCEQ.

DATES: This rule is effective on May 17,
2005 without further notice, unless EPA
receives relevant adverse comment by
April 18, 2005. If EPA receives such
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that this rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Regional Materials in
EDocket (RME) ID No. R0O6—-OAR-2004—
TX-0004, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Agency Web site: http://
docket.epa.gov/rmepub/, Regional
Materials in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

e U.S. EPA Region 6 “Contact Us”
Web site: http://epa.gov/region6/
récoment.htm. Please click on “6PD”
(Multimedia) and select ‘“Air”’ before
submitting comments.

e E-mail: Jeff Robinson at
robinson.jeffrey@epa.gov.

e Fax: Mr. Jeff Robinson, Air Permits
Section (6PD-R), at fax number 214—
665—-7263.

e Mail: Mr. Jeff Robinson, Air Permits
Section (6PD-R), Environmental
Protection Agency, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202—2733.

e Hand or Courier Delivery: Mr. Jeff
Robinson, Air Permits Section (6PD-R),
Environmental Protection Agency, 1445
Ross Avenue, Suite 1200, Dallas, Texas
75202-2733. Such deliveries are
accepted only between the hours of 8
a.m. and 4 p.m. weekdays except for
legal holidays. Special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Regional Materials in EDocket (RME) ID
No. R0O6—OAR-2004—-TX-0004. EPA’s

policy is that all comments received
will be included in the public file
without change, and may be made
available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
the disclosure of which is restricted by
statute. Do not submit information
through Regional Material in EDocket
(RME), regulations.gov, or e-mail if you
believe that it is CBI or otherwise
protected from disclosure. The EPA
RME Web site and the federal
regulations.gov are ““anonymous access”’
systems, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public file and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
Regional Materials in EDocket (RME)
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in the official file which is available at
the Air Permitting Section (6PD-R),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below to make an
appointment. If possible, please make
the appointment at least two working

days in advance of your visit. There will
be a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal is also available
for public inspection at the State Air
Agency listed below during official
business hours by appointment:

Texas Commission on Environmental
Quality, Office of Air Quality, 12100
Park 35 Circle, Austin, Texas 78753.

FOR FURTHER INFORMATION CONTACT: Mr.
Jeff Robinson, U.S. EPA, Region 6,
Multimedia Planning and Permitting
Division (6PD), 1445 Ross Avenue,
Dallas, TX 75202-2733, telephone (214)
665—6435; fax number 214-665-7263; or
electronic mail at
robinson.jeffrey@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever

“we,” “us,” or “our” is used, we mean
the EPA.
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I. General Information
A. Tips for Preparing Your Comments

When submitting comments,
remember to:

1. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

2. Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

3. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.
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4. Describe any assumptions and
provide any technical information and/
or data that you used.

5. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

6. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

7. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

8. Make sure to submit your
comments by the comment period
deadline identified.

B. Submitting Confidential Business
Information (CBI)

Do not submit this information to EPA
through regulations.gov or e-mail.
Clearly mark the part or all of the
information that you claim to be CBIL.
For CBI information in a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as GBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

II. What Does This Action Do?

EPA is taking direct final action to
approve the delegation of certain
NESHAPs to TCEQ. With this
delegation, TCEQ has the primary
responsibility to implement and enforce
the delegated standards.

III. What Is the Authority for
Delegation?

Section 112(1) of the CAA and 40 CFR
part 63, Subpart E, authorizes EPA to
delegate authority to any state or local
agency which submits adequate
regulatory procedures for

implementation and enforcement of
emission standards for hazardous air
pollutants. The hazardous air pollutant
standards are codified at 40 CFR part 63.

IV. What Criteria Must Texas’ Program
Meet To Be Approved?

Section 112(1) of the CAA enables
EPA to approve State air toxics
programs or rules to operate in place of
the Federal air toxics program or rules.
40 CFR part 63, subpart E (subpart E)
governs EPA’s approval of State rules or
programs under section 112(1).

EPA will approve an air toxics
program if we find that:

(1) The State program is “no less
stringent”” than the corresponding
Federal program or rule;

(2) the State has adequate authority
and resources to implement the
program;

(3) the schedule for implementation
and compliance is sufficiently
expeditious; and

(4) the program otherwise complies
with Federal guidance.

In order to obtain approval of its
program to implement and enforce
Federal section 112 rules as
promulgated without changes (straight
delegation), only the criteria of 40 CFR
63.91(d) must be met. 40 CFR
63.91(d)(3) provides that interim or final
Title V program approval will satisfy the
criteria of 40 CFR 63.91(d) for part 70
sources.

V. How Did TCEQ Meet the Subpart E
Approval Criteria?

As part of its Title V submission,
TCEQ stated that it intended to use the
mechanism of incorporation by
reference to adopt unchanged Federal
section 112 into its regulations. This
applied to both existing and future
standards as they applied to part 70
sources ((60 FR 30444 (June 7, 1995)
and 61 FR 32699 (June 25, 1996)). On
December 6, 2001, EPA promulgated
final full approval of the State’s
operating permits program effective
November 30, 2001 (66 FR 63318).

Under 40 CFR 63.91(d)(2), once a state
has satisfied up-front approval criteria,
it needs only to reference the previous
demonstration and reaffirm that it still
meets the criteria for any subsequent
submittals. TCEQ has affirmed that it
still meets the up-front approval criteria.

In addition, Texas has requested
delegation of a State requirement to
adjust a section 112 rule. The approval
of this adjustment is regulated at 40 CFR
63.92. The TCEQ has modified the
General Provisions at 40 CFR part 63,
subpart A, by promulgating different
timing requirements at Texas
Administrative Code (TAC), Title 30,
Part 1, Chapter 113, Subchapter C,
section 113.100. Public notice was given
pursuant to the requirements of the
Texas Health and Safety Code
Annotated, section 382.017 (Vernon’s
1992) and Texas Government Code
Annotated, Subchapter B, Chapter 2001
(Vernon’s 2000). The TCEQ (formally
the Texas Natural Resource
Conservation Commission) conducted a
public hearing on April 11, 1997, to
receive testimony regarding the revision
to 30 TAC Chapter 113 which included
the General Provisions at section
113.100. EPA believes the timing
requirement adjustments do not result
in a reduction of stringency of the part
63 emission standards. The TCEQ has
met the criteria of 40 CFR 63.91, and the
State is requesting EPA approval of the
exceptions to the General Provisions (40
CFR part 63, subpart A) pursuant to 40
CFR 63.92.

VI. What Is Being Delegated?

EPA received requests from TCEQ to
delegate certain NESHAP subparts on
August 20, 1997; October 15, 1997; July
9, 1998; October 14, 1998; January 13,
2000, July 13, 2000, and December 2,
2004. The TCEQ requests delegation of
certain NESHAP for all sources (both
part 70 and non-part 70 sources). For
the part 63 NESHAPs, Texas’s requests
included the NESHAPs set forth in
Table 1 below.

TABLE 1.—40 CFR PART 63 NESHAP FOR SOURCE CATEGORIES

Emission standard

General Provisions.
Hazardous Organic NESHAP (HON)—Synthetic Organic Chemical Manufacturing Industry (SOCMI).
HON—SOCMI Process Vents, Storage Vessels, Transfer Operations and Wastewater.
HON—Equipment Leaks.

HON—Certain Processes Negotiated Equipment Leak Regulation.
Polyvinyl Chloride and Copolymers Production.

Coke Oven Batteries.

Perchloroethylene Dry Cleaning.

Chromium Electroplating.

Ethylene Oxide Sterilizers.

Industrial Process Cooling Towers.

Gasoline Distribution.
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TABLE 1.—40 CFR PART 63 NESHAP FOR SOURCE CATEGORIES—Continued

Emission standard

Pulp and Paper Industry.

Halogenated Solvent Cleaning.

Polymers and Resins I.

Polymers and Resins IlI—Epoxy Resins and Non-Nylon Polyamides.
Secondary Lead Smelting.

Marine Tank Vessel Loading.

Phosphoric Acid.

Phosphate Fertilizers.

Petroleum Refineries.

Off-Site Waste and Recovery.

Magnetic Tape Manufacturing.

Aerospace Manufacturing and Rework Facilities.
Oil and Natural Gas Production.

Shipbuilding and Ship Repair.

Wood Furniture Manufacturing.

Printing and Publishing Industry.

Primary Aluminum Reduction Plants.

Tanks—Level 1.
Containers.

Surface Impoundments.
Individual Drain Systems.

Equipment Leaks—Level 1.

Equipment Leaks—Level 2 Standards.

Oil-Water Separators and Organic-Water Separators.
Storage Vessels (Tanks)—Control Level 2.

Ethylene Manufacturing Process Units.

Generic Maximum Achievable Control Technology Standards.
Steel Pickling—HCI Process Facilities and Hydrochloric Acid Regeneration.
Mineral Wool Production.

Hazardous Waste Combustors.

Pharmaceuticals Production.

Natural Gas Transmission and Storage.

Flexible Polyurethane Foam Production.

Polymers and Resins, Group IV.

Portland Cement Manufacturing.

Pesticide Active Ingredient Production.

Wool Fiberglass Manufacturing.

Polymer and Resins lll—Amino Resins and Phenolic Resins.
Polyether Polyols Production.

Primary Copper Smelting.

Secondary Aluminum.

Primary Lead Smelting.

Petroleum Refineries—Catalytic Cracking, Catalytic Reforming and Sulfer Plants.
Publicly Owned Treatment Works (POTW).

Ferroalloys Production.

Municipal Solid Waste Landfills.

Nutritional Yeast Mfg.

Vegetable Oil Production—Solvent Extraction.

Wet Formed Fiberglass Mat Production.

Paper and Other Web Coating.

Surface Coating of Large Appliances.

Surface Coating for Metal Coil.

Leather Finishing Operations.

Cellulose Production Manufacture.

Boat Manufacturing.

Rubber Tire Manufacturing.

Friction Materials Manufacturing.

Chemical Recovery Combustion Sources at Kraft, Soda, Sulfite, and Stand-Alone Semichemical Pulp Mills.

Closed Vent Systems, Control Devices, Recovery Devices and Routing to a Fuel Gas System or a Process.

VII. What Is Not Being Delegated?

EPA cannot delegate to a State any of
the Category II subpart A authorities set
forth in 40 CFR 63.91(g)(2). These
include the following provisions:
§63.6(g), Approval of Alternative Non-
Opacity Standards; § 63.6(h)(9),
Approval of Alternative Opacity

Standards; § 63.7(e)(2)(ii) and (f),
Approval of Major Alternatives to Test
Methods; § 63.8(f), Approval of Major
Alternatives to Monitoring; and
§63.10(f), Approval of Major
Alternatives to Recordkeeping and
Reporting. In addition, some MACT
standards have certain provisions that
cannot be delegated to the States.

Therefore, any MACT standard that EPA
is delegating to TCEQ that provides that
certain authorities cannot be delegated
are retained by EPA and not delegated.
Furthermore, no authorities are
delegated that require rulemaking in the
Federal Register to implement, or where
Federal overview is the only way to
ensure national consistency in the
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application of the standards or
requirements of CAA section 112.
Finally, section 112(r), the accidental
release program authority, is not being
delegated by this approval.

All of the inquiries and requests
concerning implementation and
enforcement of the excluded standards
in the State of Texas should be directed
to the EPA Region 6 Office.

In addition, this delegation to TCEQ
to implement and enforce certain
NESHAPs does not extend to sources or
activities located in Indian country, as
defined in 18 U.S.C. 1151. Under this
definition, EPA treats as reservations,
trust lands validly set aside for the use
of a Tribe even if the trust lands have
not been formally designated as a
reservation. Consistent with previous
federal program approvals or
delegations, EPA will continue to
implement the NESHAPs in Indian
country because TCEQ has not
submitted information to demonstrate
authority over sources and activities
located within the exterior boundaries
of Indian reservations and other areas in
Indian country.

VIII. How Will Applicability
Determinations Under Section 112 Be
Made?

In approving this delegation, TCEQ
will obtain concurrence from EPA on
any matter involving the interpretation
of section 112 of the CAA or 40 CFR
part 63 to the extent that
implementation, administration, or
enforcement of these sections have not
been covered by EPA determinations or
guidance.

IX. What Authority Does EPA Have?

We retain the right, as provided by
CAA section 112(1)(7), to enforce any
applicable emission standard or
requirement under section 112. EPA
also has the authority to make certain
decisions under the General Provisions
(subpart A) of part 63. We are granting
TCEQ some of these authorities, and
retaining others, as explained in
sections VI and VII above. In addition,
EPA may review and disapprove of
State determinations and subsequently
require corrections. (See 40 CFR
63.91(g) and 65 FR 55810, 55823,
September 14, 2000.)

Furthermore, we retain any authority
in an individual emission standard that
may not be delegated according to
provisions of the standard.? Also, listed

1EPA amended several NESHAPs to clarify the
implementation and enforcement authorities within
the standards that we may delegate to each State,
local or tribal agency such as TCEQ. 68 FR 37334
(June 23, 2003). A complete list of the standards is
contained in the official file available for review at

in the footnotes of the part 63 delegation
table at the end of this rule are the
authorities that cannot be delegated to
any State or local agency which we
therefore retain.

X. What Information Must TCEQ
Provide to EPA?

In delegating the authority to
implement and enforce these rules and
in granting a waiver of EPA notification
requirements, we require TCEQ to input
all source information into the
Aerometric Information Retrieval
System (AIRS) for both point and area
sources. TCEQ must enter this
information into the AIRS system and
update the information by September 30
of every year. TCEQ must provide any
additional compliance related
information to EPA, Region 6, Office of
Enforcement and Compliance Assurance
within 45 days of a request under 40
CFR 63.96(a).

In receiving delegation for specific
General Provisions authorities, TCEQ
must submit to EPA Region 6 on a semi-
annual basis, copies of determinations
issued under these authorities. For part
63 standards, these determinations
include: applicability determinations
(§63.1); approval/disapprovals of
construction and reconstruction
(§63.5(e) and (f)); notifications
regarding the use of a continuous
opacity monitoring system
(§63.6(h)(7)(ii)); finding of compliance
(§ 63.6(h)(8)); approval/disapprovals of
compliance extensions (§ 63.6(i));
approvals/disapprovals of minor
(§63.7(e)(2)(1)) or intermediate
(§63.7(e)(2)(ii) and (f)) alternative test
methods; approval of shorter sampling
times and volumes (§ 63.7(e)(2)(iii));
waiver of performance testing
(§63.7(e)(2)(iv) and (h)(2), (3));
approvals/disapprovals of minor or
intermediate alternative monitoring
methods (§63.8(f)); approval of
adjustments to time periods for
submitting reports (§ 63.9 and 63.10);
and approvals/disapprovals of minor
alternatives to recordkeeping and
reporting (§ 63.10(f)).

Additionally, EPA’s Emissions,
Monitoring, and Analysis Division must
receive copies of any approved
intermediate changes to test methods or
monitoring. (Please note that
intermediate changes to test methods
must be demonstrated as equivalent
through the procedures set out in EPA

the Dallas Regional Office. An electronic copy of
the rule may be obtained from EPA’s Internet site,
http://www.epa.gov/fedrgstr/EPA-AIR/2003/June/
Day-23/a14190.pdf. EPA believes the changes make
all of the standards consistent in defining what may
not be delegated in actions such as the one we are
taking today.

method 301.) This information on
approved intermediate changes to test
methods and monitoring will be used to
compile a database of decisions that will
be accessible to State and local agencies
and EPA Regions for reference in
making future decisions. (For
definitions of major, intermediate and
minor alternative test methods or
monitoring methods, see 40 CFR 63.90).
The TCEQ should forward these
intermediate test methods or monitoring
changes via mail or facsimile to: Chief,
Air Measurements and Quality Group,
Emissions Monitoring and Analysis
Division, Office of Air Quality Planning
and Standards, Mailcode D205-02,
Research Triangle Park, NC 27711,
Facsimile telephone number: (919) 541-
0516.

XI. What Is EPA’s Oversight of This
Delegation to TCEQ?

EPA must oversee TCEQ’s decisions
to ensure the delegated authorities are
being adequately implemented and
enforced. We will integrate oversight of
the delegated authorities into the
existing mechanisms and resources for
oversight currently in place. If, during
oversight, we determine that TCEQ
made decisions that decreased the
stringency of the delegated standards,
then TCEQ shall be required to take
corrective actions and the source(s)
affected by the decisions will be
notified, as required by 40 CFR
63.91(g)(1)(ii). We will initiate
withdrawal of the program or rule if the
corrective actions taken are insufficient.

XII. Should Sources Submit Notices to
EPA or TCEQ?

For the NESHAPS being delegated
and included in the table above, all of
the information required pursuant to the
general provisions and the relevant
subpart of the Federal NESHAP (40 CFR
part 63) should be submitted by sources
located outside of Indian country,
directly to the TCEQ at the following
address: Texas Commission on
Environmental Quality, Office of
Permitting, Remediation and
Registration, Air Permits Division (MC
163), P.O. Box 13087, Austin, Texas
78711-3087. The TCEQ is the primary
point of contact with respect to
delegated NESHAPs. Sources do not
need to send a copy to EPA. EPA Region
6 waives the requirement that
notifications and reports for delegated
standards be submitted to EPA in
addition to TCEQ in accordance with 40
CFR 63.9(a)(4)(ii) and 63.10(a)(4)(ii). For
those standards which are not
delegated, sources must continue to
submit all appropriate information to
EPA.
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XIII. How Will Unchanged Authorities
Be Delegated to TCEQ in the Future?

In the future, TCEQ will only need to
send a letter of request to EPA, Region
6, for NESHAP regulations that TCEQ
has adopted by reference. The letter
must reference the previous up-front
approval demonstration and reaffirm
that it still meets the up-front approval
criteria. We will respond in writing to
the request stating that the request for
delegation is either granted or denied. If
a request is approved, the effective date
of the delegation will be the date of our
response letter. A Federal Register will
be published to inform the public and
affected sources of the delegation,
indicate where source notifications and
reports should be sent, and to amend
the relevant portions of the Code of
Federal Regulations showing which
NESHAP standards have been delegated
to TCEQ.

XIV. What Is The Relationship Between
RCRA And The Hazardous Waste
Combustor MACT?

As part of today’s rule, we are
delegating, under the CAA,
implementation and enforcement
authority for the Hazardous Waste
Combustor (HWC) MACT (subpart EEE)
to TCEQ. Many of the sources subject to
the HWC MACT are also subject to the
RCRA permitting requirements. We
expect air emissions and related
operating requirements found in the
HWC MACT will be included in part 70
permits issued by TCEQ. However,
RCRA permits will still be required for
all other aspects of the combustion unit
and the facility that are governed by
RCRA (e.g., corrective action, general
facility standards, other combustor-
specific concerns such as materials
handling, risk-based emissions limits
and operating requirements, as
appropriate and other hazardous waste
management units).2 See the HWC

2EPA promulgated the HWC MACT (40 CFR part
63, subpart EEE) under the joint authority of the
CAA and RCRA. Before this rule went into effect,
the air emissions from these sources were primarily
regulated under the authority of RCRA. See 40 CFR
parts 264, 265, 266, and 270. With the release of
HWC MACT, the air emissions are now regulated
under both CAA and RCRA. Even though both
statutes give EPA the authority to regulate air
emissions, we determined that having the emissions
standards and permitting requirements in both sets
of implementing regulations would be duplicative.
For this reason, using the authority provided by
section 1006(b) of RCRA, EPA deferred the RCRA
requirements for the HWC emission controls to the
CAA requirements of 40 CFR part 63, subpart EEE.
After a facility has demonstrated compliance with
the HWC MACT, the RCRA standards for air
emissions from these units will no longer apply,
with the exception of section 3005(c)(3) of RCRA,
which requires that each RCRA permit contain the
terms and conditions necessary to protect human
health and the environment. Under this provision

MACT rule preamble discussion (64 FR
52828, 52839-52843 (September 30,
1999)), and the RCRA Site-Specific Risk
Assessment Policy for HWC Facilities
dated June 2000 for more information
on the interrelationship of the MACT
rule with the RCRA Omnibus provision
and site specific risk assessments.

XV. Final Action

The public was provided the
opportunity to comment on the
proposed approval of the program and
mechanism for delegation of section 112
standards, as they apply to part 70
sources, on June 7, 1995, for the
proposed interim approval of TCEQ’s
title V operating permits program; and
on October 11, 2001, for the proposed
final approval of TCEQ’s title V
operating permits program. In EPA’s
final full approval of Texas’ Operating
Permits Program on December 6, 2001,
(66 FR 63318), the EPA discussed the
public comments on the proposed final
delegation of the title V operating
permits program. In today’s action, the
public is given the opportunity to
comment on the approval of TCEQ’s
request for delegation of authority to
implement and enforce certain section
112 standards for all sources (both part
70 and non-part 70 sources) which have
been adopted by reference into Texas’
state regulations. However, the Agency
views the approval of these requests as
a noncontroversial action and
anticipates no adverse comments.
Therefore, EPA is publishing this rule
without prior proposal. However, in the
“Proposed Rules” section of today’s
Federal Register publication, EPA is
publishing a separate document that
will serve as the proposal to approve the
program and delegation of authority
described in this action if adverse
comments are received. This action will
be effective May 17, 2005 without
further notice unless the Agency
receives relevant adverse comments by
April 18, 2005.

If EPA receives relevant adverse
comments, we will publish a timely
withdrawal in the Federal Register
informing the public the rule will not
take effect. We will address all public
comments in a subsequent final rule
based on the proposed rule. The EPA
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time. Please note that if we receive
relevant adverse comment on an

of RCRA, if a regulatory authority determines that
more stringent conditions than the HWC MACT are
necessary to protect human health and the
environment for a particular facility, then that
regulatory authority may impose those conditions
in the facility’s RCRA permit.

amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of a
relevant adverse comment.

XVI. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state request to receive
delegation of certain Federal standards,
and does not alter the relationship or
the distribution of power and
responsibilities established in the Clean
Air Act. This rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.
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In reviewing delegation submissions,
EPA’s role is to approve submissions
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a delegation submission
for failure to use VCS. It would thus be
inconsistent with applicable law for
EPA to use VCS in place of a delegation
submission that otherwise satisfies the
provisions of the Clean Air Act. Thus,
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,

the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 17, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Authority: This action is issued under the
authority of section 112 of the Clean Air Act,
as amended, 42 U.S.C. 7412.

Dated: March 9, 2005.
Richard E. Greene,
Regional Administrator, Region 6.

m 40 CFR part 63 is amended as follows:
PART 63—[AMENDED]

m 1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2. Section 63.99 is amended by adding
paragraph (a)(43) to read as follows:

§63.99 Delegated Federal authorties.

(a) * *x %

(43) Texas. (i) The following table
lists the specific part 63 standards that
have been delegated unchanged to the
Texas Commission on Environmental
Quality for all sources. The “X’’ symbol
is used to indicate each subpart that has
been delegated. The delegations are
subject to all of the conditions and
limitations set forth in Federal law,
regulations, policy, guidance, and
determinations. Some authorities cannot
be delegated and are retained by EPA.
These include certain General
Provisions authorities and specific parts
of some standards. Any amendments
made to these rules after this effective
date are not delegated.

DELEGATION STATUS FOR PART 63 STANDARDS—STATE OF TEXAS !

Source Category

TCEQ?

(Reserved).

(Reserved).

(Reserved).

(Reserved).

(Reserved).

Coke Oven Batteries
Perchloroethylene Dry Cleaning .........cccocoeeveieieeeneenieeseeenen.
Chromium Electroplating and Chromium Anodizing Tanks ...
Ethylene Oxide Sterilizers

Industrial Process Cooling Towers
Gasoline Distribution
Pulp and Paper Industry ..............
Halogenated Solvent Cleaning ....
Group | Polymers and Resins

Phosphoric Acid Manufacturing Plants
Phosphate Fertilizers Production Plants ..
Petroleum Refineries ..........ccoceviiiiiiincnnen.
Off-Site Waste and Recovery Operations ....
Magnetic Tape Manufacturing

Aerospace Manufacturing and Rework Facilities
Oil and Natural Gas Production Facilities
Shipbuilding and Ship Repair Facilities
Wood Furniture Manufacturing Operations ..
Printing and Publishing Industry ...................
Primary Aluminum Reduction Plants

Hazardous Organic NESHAP (HON)—Synthetic Organic Chemical Manufacturing Industry (SOCMI)
HON—SOCMI Process Vents, Storage Vessels, Transfer Operations and Wastewater
HON—Equipment Leaks
HON—Certain Processes Negotiated Equipment Leak Regulation ...
Polyvinyl Chloride and Copolymers Production

Epoxy Resins Production and Non-Nylon Polyamides Production
Secondary Lead Smelting
Marine Tank Vessel Loading

XXXXXX XXXXX XXX XXXXX XXXX XXXXX
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DELEGATION STATUS FOR PART 63 STANDARDS—STATE OF TEXAS '—Continued

Subpart Source Category TCEQ?2

MM e Chemical Recovery Combustion Sources at Kraft, Soda, Sulfide, and Stand-Alone Semichemical X
Pulp Mills.

(Reserved).

TANKS—LEVEI T ettt eae et h e e bttt et e et e eh e nan e

Containers ........cc.cceceeenenne

Surface Impoundments ...

Individual Drain Systems

Closed Vent Systems, Control Devices, Recovery Devices and Routing to a Fuel Gas System or a
Process.

Equipment Leaks—CoNtrol LEVEI T .......oc.iiiiiiiiiiieie ettt

Equipment Leaks—Control Level 2 Standards ..........

Oil-Water Separators and Organic-Water Separators ...

Storage Vessels (Tanks)—CoNtrol LEVEI 2 .........coiiiiiiiiiiiieeie et

(Reserved).

Generic Maximum Achievable Control Technology Standards ..........ccccoceeiieiiiiniiinieeseeeee e

(Reserved).

Steel Pickling—HCI Process Facilities and Hydrochloric Acid Regeneration ............ccccooveeeneeieneninens

Mineral Wool ProdUCHiON ...........ccoiciiiiiiiiiiiie it

Hazardous Waste Combustors

(Reserved).

PharmaceutiCals ProOQUCTION ..........ciiiiiiiiiiii ittt sttt et eanees

Natural Gas Transmission and Storage Facilities

Flexible Polyurethane Foam Production ..............

Group [V Polymers and RESINS ....ccc.uiiiiiiiiiiieiiee ettt ettt nae et be e saneene e

(Reserved).

Portland Cement ManUFACUNING .......cc.uoiiuiiiiiiie e ettt st et neas

Pesticide Active Ingredient Production ....

Wool Fiberglass Manufacturing ...............

Amino/Phenolic Resins ...............

Polyether Polyols Production .....

Primary Copper Smelting ..............

Secondary AlumMINUM ProdUCTION ..........coiiiiiiiiiiiiiiie ettt st

(Reserved).

Primary Lead SMEING ......cociiiiiiiiii s

Petroleum Refineries—Catalytic Cracking Units, Catalytic Reforming Units and Sulfur Recovery
Plants.

Publicly Owned Treatment WOrks (POTW) ......ooiiiiiiiiiieeteie ettt

(Reserved).

Ferroalloys Production: Ferromanganese and Silicomanganese ...,

Municipal Solid Waste Landfills

Nutritional Yeast Manufacturing ...........ccooiiiiiiii s

Plywood and Composite Wood Products.

Organic Liquids Distribution.

Miscellaneous Organic Chemical Manufacturing (MON).

XXX X XX XXXXXXX XXXX XXX X XXXX XXXXX

Solvent Extraction for Vegetable Oil ProduCtioN ...........cccoiiiiiiiiiioiie et X
Wet Formed Fiberglass Mat ProdUCHION ..........c.eeiiiiiiiiiiiieeie ettt X
Auto & Light Duty Truck.

Paper and other Web (Surface Coating) ........cccoeeriiiieiiiniiiesee e X

Surface Coating of Metal Cans.

Miscellaneous Metal Parts and Products Surface Coating.
Surface Coating of Large APPHANCES ......cc.iiiiiiiiiiiiriieie ettt e X
Fabric Printing Coating and Dyeing.

Surface Coating of Plastic Parts and Products.

Surface Coating of Wood Building Products.

Surface Coating of Metal Furniture.

Surface Coating for Metal Coil .......c..iiiiiiieiei et
Leather Finishing Operations ........
Cellulose Production Manufacture ....
Boat ManUufaCtUNING .......cooii e e st
Reinforced Plastic Composites Production.

Tire ManUFACTUIING .......oiiii e e et sa e
Stationary Combustion Turbines.

Reciprocating Internal Combustion Engines.

Lime Manufacturing.

Semiconductor Manufacturing.

Coke Ovens: Pushing, Quenching and Battery Stacks.

Industrial, Commercial, and Institutional Boilers and Process Heaters.

Iron and Steel Foundries.

Integrated Iron and Steel.

Site Remediation.

Miscellaneous Coating Manufacturing.

Mercury Cell Chlor-Alkali Plants.

X XX XX
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DELEGATION STATUS FOR PART 63 STANDARDS—STATE OF TEXAS '—Continued

Source Category

TCEQ?

Brick and Structural Clay Products Manufacturing.
Clay Ceramics Manufacturing.

Asphalt Roofing and Processing.

Flexible Polyurethane Foam Fabrication Operation.
Hydrochloric Acid Production, Fumed Silica Production.
Engine Test Facilities.

Friction Materials Manufacturing
Taconite Iron Ore Processing.
Refractory Products Manufacture.
Primary Magnesium Refining.

1 Program delegated to Texas Commission on Environmental Quality (TCEQ).
2 Authorities which may not be delegated include: §63.6(g), Approval of Alternative Non-Opacity Emission Standards; § 63.6(h)(9), Approval of
Alternative Opacity Standards; §63.7(e)(2)(ii) and (f), Approval of Major Alternatives to Test Methods; § 63.8(f), Approval of Major Alternatives to
Monitoring; §63.10(f), Approval of Major Alternatives to Recordkeeping and Reporting; and all authorities identified in the subparts (e.g., under
“Delegation of Authority”) that cannot be delegated.

(ii) Affected sources within Texas
shall comply with the Federal
requirements of 40 CFR part 63—
subpart A—General Provisions, adopted
by reference by the Texas Commission
on Environmental Quality (TCEQ), with
the exception of § 63.5(e)(2)(i),
§63.6(i)(12)(1), §63.6(i)(13)(i) and (ii),
§63.8(e)(5)(ii), § 63.9(i)(3), and
§63.10(e)(2)(ii). The TCEQ has adopted
alternative provisions for the cited
exceptions above and affected sources
in Texas that are subject to the
requirements of Subpart A shall comply
with the requirements established at
Texas Administrative Code, Title 30,
Part 1, Chapter 113, Subchapter C,
section 113.100.

* * * * *

[FR Doc. 05-5411 Filed 3—-17-05; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-632, MM Docket No. 00-119, RM—
9879]

Digital Television Broadcast Service;
Hazleton, PA

AGENCY: Federal Communications
Commission.

ACTION: Correcting amendment.

SUMMARY: This document contains a
correction to the final regulation (47
CFR Part 73), which the Federal
Communications Commission
published in the Federal Register on
February 6, 2001 (66 FR 9038). The rule
change related to a change to the DTV
Table of Allotments reflecting the
substitution of DTV channel 45c for
DTV channel 9 at Hazleton. However,
DTV channel 45 was inadvertently
published without the “c”” designation.

This document corrects that amendment
contained in § 73.622(b) of the
Commission’s Rules.

DATES: Effective on March 25, 2005.

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Media Bureau, (202) 418—
1600.

SUPPLEMENTARY INFORMATION:

Background

The FCC published a document in the
Federal Register on February 6, 2001
(66 FR 9038) removing DTV channel 9
and adding DTV channel 45 at Hazleton,
Pennsylvania. This correction removes
DTV channel 45 at Hazleton,
Pennsylvania, and adds DTV channel
45c at Hazleton, Pennsylvania.

Need for Correction

As published, the final regulations
contain an error, which may prove to be
misleading, and needs to be clarified.

This document does not contain (new
or modified) information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. In addition, therefore, it
does not contain any new or modified
“information collection burden for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

The Commission will send a copy of
this Erratum in a report to be sent to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Television, Digital television
broadcasting.

m Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.622 [Amended]

m 2. Section 73.622(b), the Table of
Digital Television Allotments under
Pennsylvania, is amended by removing
DTV channel 45 and adding DTV
channel 45c at Hazleton.

Federal Communications Commission.
Barbara Kreisman,

Chief, Video Division, Media Bureau.

[FR Doc. 05-5401 Filed 3—17-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-561; MB Docket No. 04—401; RM-
11095]

Radio Broadcasting Services; Durant,
OK and Tom Bean, TX

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In response to a Notice of
Proposed Rule Making, 69 FR 65118
(November 10, 2004), this document
reallots Channel 248C2 from Durant,
Oklahoma to Tom Bean, Texas, and
modifies the license of Station KLAK
(FM) accordingly. The coordinates for
Channel 248C2 at Tom Bean are 33-28—
52 North Latitude and 96—-32—03 West
Longitude, with a site restriction of 6.4
kilometers (4 miles) southwest of the
community.

DATES: Effective April 18, 2005.
FOR FURTHER INFORMATION CONTACT:

Helen McLean, Media Bureau, (202)
418-2738.
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SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 04-401,
adopted March 2, 2005, and released
March 4, 2005. The full text of this
Commission decision is available for
inspection and copying during regular
business hours at the FCC’s Reference
Information Center, Portals II, 445
Twelfth Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone 1-800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.
m Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by removing Channel 248C2 at
Durant.

m 3. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Tom Bean, Channel 248C2.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-5400 Filed 3—17-05; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Parts 222 and 229
[Docket No. FRA-1999-6439, Notice No. 14]
RIN 2130-AA71

Use of Locomotive Horns at Highway-
Rail Grade Crossings

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Interim final rule; change of
effective date.

SUMMARY: On December 18, 2003, FRA
published an Interim Final Rule in the
Federal Register addressing the use of
locomotive horns at highway-rail grade
crossings. As FRA was interested in
receiving public comments on all
aspects of the Interim Final Rule, FRA
held a public hearing in Washington,
DC on February 4, 2004, and extended
the comment period from the originally
scheduled deadline of February 17,
2004, to April 19, 2004. However, by the
close of the extended comment period,
FRA had received more than 1,400
comments on the Interim Final Rule and
Environmental Impact Statement. Given
the extensive amount of time needed to
review and analyze the comments
received, on November 22, 2004, FRA
extended the effective date of the
Interim Final Rule until April 1, 2005.
However, as a result of delays related to
the publication of the final rule, which
FRA intends to issue before the Interim
Final Rule takes effect, FRA is issuing
this document to announce the change
of the Interim Final Rule effective date
to June 24, 2005.

DATES: The effective date of the Interim
Final Rule published at 68 FR 70586
and delayed at 69 FR 67858 is changed
from April 1, 2005, to June 24, 2005.

FOR FURTHER INFORMATION CONTACT: Ron
Ries, Office of Safety, FRA, 1120
Vermont Avenue, NW., Washington, DC
20590 (telephone 202—-493-6299); or
Kathryn Shelton, Office of Chief
Counsel, FRA, 1120 Vermont Avenue,
NW., Washington, DC 20590 (telephone
202—-493-6038).

SUPPLEMENTARY INFORMATION: This
document changes the Interim Final
Rule effective date to June 24, 2005.
Therefore, any requirements imposed by
the Interim Final Rule that pertain to 49
CFR parts 222 and 229 and would have
taken effect before June 24, 2005, need
not be complied with before that date.
This change of the Interim Final Rule
effective date will give public
authorities additional time within
which to establish the necessary
conditions that will permit them to
continue or establish quiet zones within
their respective jurisdictions.

As the provisions of the Interim Final
Rule remain subject to further
modification under the terms of the
final rule, FRA intends to issue the final
rule prior to the Interim Final Rule
effective date stated above. However, in
order to address the concerns of
communities that have been anxiously
awaiting the issuance of the final rule,
the provisions of the final rule for quiet

zone-related administrative matters will
become effective 30 days after
publication of the final rule. Therefore,
public authorities will be permitted to
provide quiet zone-related
documentation 30 days after the final
rule is published.

Issued in Washington, DC, on March 14,
2005.
Robert D. Jamison,
Acting Administrator.
[FR Doc. 05-5362 Filed 3—-15-05; 1:19 pm]
BILLING CODE 4910-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 001005281-0369-02; I.D.
031105G]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic; Trip
Limit Reduction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Inseason action; trip limit
reduction.

SUMMARY: NMFS reduces the
commercial trip limit of Atlantic group
Spanish mackerel in or from the
exclusive economic zone (EEZ) in the
southern zone to 500 1b (227 kg) per
day. This trip limit reduction is
necessary to maximize the
socioeconomic benefits of the quota.
DATES: Effective 6 a.m., local time,
March 16, 2005, through March 31,
2005.

FOR FURTHER INFORMATION CONTACT:
Steve Branstetter, telephone: 727-570—
5305, fax: 727-570-5583, e-mail:
Steve.Branstetter@noaa.gov.

SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, and, in the Gulf of
Mexico only, dolphin and bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act by
regulations at 50 CFR part 622.
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Based on the Councils’ recommended
total allowable catch and the allocation
ratios in the FMP, on August 2, 2000,
(65 FR 41015, July 3, 2000) NMFS
implemented a commercial quota of
3.87 million 1b (1.76 million kg) for the
Atlantic migratory group of Spanish
mackerel. For the southern zone, NMFS
specified an adjusted quota of 3.62
million Ib (1.64 million kg) calculated to
allow continued harvest at a set rate for
the remainder of the fishing year in
accordance with 50 CFR 622.44(b)(2). In
accordance with 50 CFR
622.44(b)(1)(ii)(D), after 100 percent of
the adjusted quota of Atlantic group
Spanish mackerel is taken, Spanish
mackerel in or from the EEZ in the
southern zone may be possessed on
board or landed from a permitted vessel
in amounts not exceeding 500 1b (227
kg) per day. The southern zone for
Atlantic migratory group Spanish
mackerel extends from 30°42°45.6” N.
lat., which is a line directly east from
the Georgia/Florida boundary, to
25°20.4" N. lat., which is a line directly
east from the Miami-Dade/Monroe
County, FL boundary.

NMFS has determined that 100
percent of the adjusted quota for
Atlantic group Spanish mackerel has
been taken. Accordingly, the 500-1b
(227-kg) per day commercial trip limit
applies to Spanish mackerel in or from
the EEZ in the southern zone effective
6:00 a.m., local time, March 16, 2005,
through March 31, 2005.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B), as such prior notice
and opportunity for public comment is
unnecessary and contrary to the public
interest. Such procedures would be
unnecessary because the rule itself
already has been subject to notice and
comment, and all that remains is to
notify the public of the trip limit
reduction. Allowing prior notice and
opportunity for public comment is
contrary to the public interest because
of the need to immediately implement
this action in order to protect the fishery
since the capacity of the fishing fleet
allows for rapid harvest of the quota.
Prior notice and opportunity for public
comment will require time and would
potentially result in a harvest well in
excess of the established quota.

For the aforementioned reasons, the
AA also finds good cause to waive the

30—day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

This action is taken under 50 CFR
622.43(a) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 14, 2005.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05-5347 Filed 3—-14-05; 4:33 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 040830250-5062-03; I.D.
081304C]

RIN 0648—-AS27

Magnuson-Stevens Act Provisions;
Fisheries Off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery; Biennial
Specifications and Management
Measures; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Correcting amendment

SUMMARY: This document contains
corrections to the final regulations that
were published in the Federal Register
on Thursday, December 23, 2004. These
regulations implemented the 2005-2006
fishery specifications and management
measures for groundfish taken in the
U.S. exclusive economic zone off the
coasts of Washington, Oregon, and
California.

DATES: Effective on March 18, 2005.

FOR FURTHER INFORMATION CONTACT:
Yvonne deReynier (Northwest Region,
NMFS), phone: 206-526—-6129; fax: 206—
526—6736 and; e-mail:
yvonne.dereynier@noaa.gov.

SUPPLEMENTARY INFORMATION:
Electronic Access

This correcting notice also is
accessible via the Internet at the Office
of the Federal Register’s website at
http://www.gpoaccess.gov/fr/
index.html. Background information
and documents are available at the
NMFS Northwest Region website
http://www.nwr.noaa.govlsustfsh/
gdfsh01.htm and at the Council’s
website at http://www.pcouncil.org.

Background

The final regulations that are the
subject of these corrections revised
portions of 50 CFR 660.302 through
660.373 and added §§ 660.380 through
660.394. These regulations affect
persons operating fisheries for
groundfish species off the U.S. West
Coast.

Need for Correction

As published, the final regulations
contain errors that may prove to be
misleading to the public and which
need to be corrected. This action
provides six corrections to the final
regulations, all of which are either
corrections of spelling mistakes,
grammar mistakes, or to mis-numbered
paragraphs.

Classification

The Assistant Administrator for
Fisheries, NOAA, finds good cause to
waive the requirement to provide prior
notice and opportunity for public
comment on this action pursuant to 5
U.S.C. 553(b)(3)(B), because providing
prior notice and opportunity for
comment would be unnecessary and
because all of the changes are non-
substantive. Two of the corrections
provided in this document correctly re-
number misdesignated paragraphs
within the Code of Federal Regulations.
Re-numbering these misdesignated
paragraphs has no effect on the public
except to eliminate any confusion that
may have resulted from the mis-
designated paragraphs. One correction
is to remove the word “and” from
within a long list of latitude/longitude
coordinates and to then place that word
“and” after the penultimate coordinate
in that same list. This correction has no
effect on the public except to eliminate
any confusion that may have occurred
over the mis-placement of that word.
Two corrections are to correct mis-
spellings of the words ““Hexagrammos,”
“management,” and “fishery” in
Federal regulations, which also has no
effect on the public except to eliminate
any confusion that may have resulted
from the incorrect spellings of these
words. Therefore, it is unnecessary to
provide prior notice and opportunity for
public comment on these corrections.

Pursuant to 5 U.S.C. 553(d), this non-
substantive rule is not subject to a 30
day delay in effectiveness.

List of Subjects in 50 CFR Part 660

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaiian Natives,
Indians, Northern Mariana Islands,
Reporting and recordkeeping
requirements.
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Dated: March 14, 2005.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
m Accordingly, 50 CFR part 660 is
corrected by making the following
correcting amendments:

PART 660—FISHERIES OFF WEST
COAST STATES AND IN THE
WESTERN PACIFIC

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
m 2.In §660.302, in the definition for
“North-South management area,” the
second paragraph (1)(i) and paragraphs
(1)(ii) through (iv) are correctly
redesignated as paragraphs (1)(ii)
through (v) and republished to read as
follows:

§660.302 Definitions.

* * * * *

{V())rth-South management area
1 * % %

(ii) Columbia. (A) The northern limit
is 47°30" N. lat.

(B) The southern limit is 43°00” N. lat.

(iii) Eureka. (A) The northern limit is
43°00" N. lat.

(B) The southern limit is 40°30" N. lat.

(iv) Monterey. (A) The northern limit
is 40°30" N. lat.

(B) The southern limit is 36°00" N. lat.

(v) Conception. (A) The northern limit
is 36°00” N. lat.

(B) The southern limit is the U.S.-
Mexico International Boundary, which
is a line connecting the following
coordinates in the order listed:

* % %

Point N. Lat. W. Long.
1 32°35.37" | 117°27.82'
2 32°37.62" | 117°49.52
3 31°07.97” | 118°36.30
4 30°32.52" | 121°51.97’
* * * * *

§660.373 [Corrected]

m 3.In §660.373, amend paragraph (b)(4)
so that the words “managmenet” and
“fishey” are correctly spelled as
“management and ““fishery,”
respectively.

§660.384 [Corrected]

m 4.In §660.384, amend paragraph (c)(3)
so that the references to “Hexogrammos”
or “Hexogrammas” in the introductory
text and in (c)(3)(i)(B) are correctly
spelled as “Hexagrammos.”

§660.393 [Corrected]

m 5. In §660.393, redesignate paragraphs
(i) and (j) as (j) and (k), respectively, and
redesignate the second occurrence of
paragraph (h) as paragragh (i).

m 6. In § 660.394, revise paragraph

(m)(149) through (164) to read as follows:

§660.394 Latitude/longitude coordinates
defining the 180—fm (329—-m) through 250—
fm (457-m) depth contours.

* * * * *

(m)***

(149) 38°46.81" N. lat., 123°51.49" W.
long.;

(150) 38°45.28" N. lat., 123°51.55" W.
long.;

(151) 38°42.76" N. lat., 123°49.73" W.
long.;

(152) 38°41.53" N. lat., 123°47.80" W.
long.;

(153) 38°41.41" N. lat., 123°46.74" W.
long.;

(154) 38°38.01’ N. lat., 123°45.74" W,
long.;

(155) 38°37.19" N. lat., 123°43.98" W.
long.;

(156) 38°35.26" N. lat., 123°41.99" W.
long.;

(157) 38°33.38" N. lat., 123°41.76" W.
long.;

(158) 38°19.95" N. lat., 123°32.90" W.
long.;

(159) 38°14.38’ N. lat., 123°25.51" W.
long.;

(160) 38°09.39” N. lat., 123°24.39" W.
long.;

(161) 38°10.09" N. lat., 123°27.21" W.
long.;

(162) 38°03.76” N. lat., 123°31.90" W.
long.;

(163) 38°02.06" N. lat., 123°31.26" W.
long.; and

(164) 38°00.00” N. lat., 123°29.56" W.
long.

* * * * *

[FR Doc. 05-5350 Filed 3—17-05; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 041126333-5040-02; I.D.
030805C]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 630 of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Inseason adjustment; request for
comments.

SUMMARY: NMF'S issues an inseason
adjustment opening directed fishing for
pollock in Statistical Area 630 of the
Gulf of Alaska (GOA) for 12 hours
effective 1200 hrs, Alaska local time
(A.Lt.), March 10, 2005, until 2400 hrs,

A.l.t., March 10, 2005. This adjustment
is necessary to allow the fishing
industry opportunity to harvest pollock
without exceeding the B season
allowance of the 2005 total allowable
catch (TAC) of pollock specified for
Statistical Area 630 of the GOA.

DATES: Effective 1200 hrs, A.l.t.,, March
10, 2005, until 2400 hrs, A.L.t., March
10, 2005. Comments must be received at
the following address no later than 4:30
p.m., A.lL.t.,, March 29, 2005.
ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Lori Durall. Comments may be
submitted by:

e Mail to: P.O. Box 21668, Juneau, AK
99802;

e Hand delivery to the Federal
Building, 709 West 9th Street, Room
420A, Juneau, Alaska;

e FFAX to 907-586—-7557;

e E-mail to G63plk2s12@noaa.gov and
include in the subject line of the e-mail
comment the document identifier:
g63plk2s12 (E-mail comments, with or
without attachments, are limited to 5
megabytes); or

e Webform at the Federal eRulemaking
Portal: www.regulations.gov. Follow the
instructions at that site for submitting
comments.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50

CFR part 600 and 50 CFR part 679.

The B season allowance of the 2005
TAC of pollock in Statistical Area 630
of the GOA is 2,021 metric tons (mt) as
established by the 2005 and 2006
harvest specifications for groundfish of
the GOA (70 FR 8958, February 24,
2005). In accordance with
§679.20(a)(5)(iii)(B) the Administrator,
Alaska Region, NMFS (Regional
Administrator), hereby decreases the B
season pollock TAC by 283 mt, the
amount the A season allowance of the
pollock TAC in Statistical Area 630 was
exceeded. The revised B season
allowance of the pollock TAC in
Statistical Area 630 is therefore 1,738 mt
(2,021 mt minus 283 mt).

In accordance with §679.20(d)(1)(i),
the Regional Administrator, has
determined that the B season allowance
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of the 2005 TAC of pollock in Statistical
Area 630 of the GOA will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 1,538 mt, and is
setting aside the remaining 200 mt as
bycatch to support other anticipated
groundfish fisheries.

Regulations at § 679.23(b) specify that
the time of all openings and closures of
fishing seasons other than the beginning
and end of the calendar fishing year is
1200 hrs, A.Lt. Current information
shows the catching capacity of vessels
catching pollock for processing by the
inshore component in Statistical Area
630 of the GOA is about 4,000 mt per
day. The Regioanl Administrator has
determined that the B season allowance
of the 2005 TAC of pollock in Statistical
Area 630 would be exceeded if a 24-
hour fishery were allowed to occur.
NMEFS intends that the seasonal
allowance not be exceeded and,
therefore, will not allow a 24-hour
directed fishery. NMFS, in accordance
with §§679.25(a)(1)(i), (a)(2)(1)(A), and
(a)(2)(i)(C), is adjusting the directed
fishery for pollock in Statistical Area
630 of the GOA by opening the fishery
at 1200 hrs, A.l.t., March 10, 2005, and
closing the fishery at 2400 hrs, A.lL.t.,
March 10, 2005, at which time directed
fishing for pollock will be prohibited.
This action has the effect of opening the
fishery for 12 hours.

NMFS is taking this action to allow a
controlled fishery to occur, thereby
preventing the overharvest of the B
season allowance of the 2005 TAGC of
pollock in Statistical Area 630
designated in accordance with the 2005
and 2006 harvest specifications for
groundfish of the GOA (70 FR 8958,
February 24, 2005) and
§679.20(a)(5)(iii). In accordance with
§679.25(a)(2)(iii)(C), NMFS has
determined that prohibiting directed
fishing at 2400 hrs, A.l.t., March 10,
2005, after a 12 hour opening is the least
restrictive management adjustment to
achieve the B season allowance of the
2005 TAC of pollock in Statistical Area
630 of the GOA. Pursuant to
§679.25(b)(2), NMFS has considered
data regarding catch per unit of effort
and rate of harvest in making this
adjustment.

After the effective date of this closure
the maximum retainable amounts at
§§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the

requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
prevent the full utilization of the B
season allowance of the 2005 TAC of
pollock in Statistical Area 630 of the
GOA.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Without this inseason adjustment,
NMFS could not allow the B season
allowance of the 2005 TAC of pollock in
Statistical Area 630 of the GOA to be
harvested in an expedient manner and
in accordance with the regulatory
schedule. Under §679.25(c)(2),
interested persons are invited to submit
written comments on this action to the
above address until March 29, 2005.

This action is required by §§679.20
and 679.25 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 11, 2005.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05-5345 Filed 3—14-05; 4:33 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 041126332-5039-02; I.D.
031505B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Yellowfin Sole by
Vessels Using Trawl Gear in Bycatch
Limitation Zone 1 of the Bering Sea
and Aleutian Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing directed
fishing for yellowfin sole by vessels
using trawl gear in Bycatch Limitation
Zone 1 (Zone 1) of the Bering Sea and

Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the 2005 bycatch
allowance of red king crab specified for
the trawl yellowfin sole fishery in Zone
1.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 16, 2005, until 2400
hrs, A.L.t., December 31, 2005.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

In accordance with
§679.21(e)(3)(iv)(B)(1), the 2005 red
king crab bycatch allowance specified
for Zone 1 of the BSAI trawl yellowfin
sole fishery is 33,843 animals as
established by the 2005 and 2006 final
harvest specifications for groundfish of
the BSAI (70 FR 8979, February 24,
2005).

In accordance with §679.21(e)(7)(ii),
the Administrator, Alaska Region,
NMFS, has determined that the 2005
bycatch allowance of red king crab
specified for the trawl yellowfin sole
fishery in Zone 1 of the BSAI has been
reached. Consequently, the Regional
Administrator is closing directed fishing
for yellowfin sole by vessels using trawl
gear in Zone 1 of the BSAL

After the effective date of this closure
the maximum retainable amounts at
§§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such a requirement
is impracticable and contrary to the
public interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the trawl yellowfin
sole fishery in Zone 1 of the BSAL
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The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of

prior notice and opportunity for public
comment.

This action is required by §679.21
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 15, 2005.
Alan D. Risenhoover,
Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 05-5422 Filed 3—15-05; 4:02 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD07-05-015]

RIN 1625-AA08

Special Local Regulations; Dania

Beach/Hollywood Super Boat Race,
Dania Beach/Hollywood, FL

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary special local
regulation for the Dania Beach/
Hollywood Super Boat Race offshore in
Dania Beach/Hollywood, Florida. These
special local regulations restrict the
movement of non-participating vessels
and persons in the regulated race area
and provide a viewing area for spectator
craft. This rule is needed to provide for
the safety of life on navigable waters
during the event.

DATES: Comments and related material
must reach the Coast Guard on or before
May 17, 2005.

ADDRESSES: You may mail comments
and related material to: Commander,
Coast Guard Sector Miami, 100
MacArthur Causeway, Miami Beach, F1
33139 Attn: BMC R. Terrell or BMC D.
Vaughn. Sector Miami Deck/ATON
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
Coast Guard Sector Miami, 100
MacArthur Causeway, Miami Beach,
Florida between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Boatswain’s Mate Chief Richard Terrell
or Boatswain’s Mate Chief Daniel
Vaughn, at (305) 535—4317.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking CGD07-05-015,
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8%2 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Commander,
U.S. Coast Guard Sector Miami at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

Super Boat International Productions
Inc. is sponsoring a high-speed power
boat race event on July 17, 2005, from
10 a.m. until 5 p.m. in the Atlantic
Ocean offshore from Dania Beach/
Hollywood, Florida. The race organizers
anticipate 35 race participants and 100
spectator craft. The event will take place
outside of the marked channel and will
not interfere with commercial shipping.
Recreational and fishing vessels
normally operate in the area that will be
affected by the establishment of a
special local regulation. This rule is
required to provide for the safety of life
on navigable waters, due to the dangers
associated with power boat races. The
proposed rule prohibits non-
participating vessels and persons from
entering the regulated race areas during
the event. A Coast Guard Patrol
Commander will be present during the
event to monitor compliance with this
regulation.

Discussion of Proposed Rule

This rule creates two regulated areas,
a regulated race area and a regulated
viewing area (regulated areas). These
regulated areas provide for the safety of
life on navigable waters and minimize
the dangers associated with powerboat
races. These dangers include race craft
traveling at high speeds in close
proximity to race participants, spectator
craft. This regulation keeps event
participants, spectator craft and
recreational vessels at a safe distance
from one another.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

The proposed rule affects a limited
area offshore of Dania Beach/
Hollywood, Florida and will be effective
for only 7 hours on July 17, 2005,
specifically from 10 a.m. until 5 p.m.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This rule may affect the
following entities, some of which may
be small entities: the owners or
operators of vessels intending to transit
or anchor in a portion of the Atlantic
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Ocean near Dania Beach/Hollywood,
Florida from 10 a.m. until 5 p.m. on July
17, 2005. The Coast Guard certifies
under U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities, because this rule would be in
effect for only 7 hours. The rule also
regulates a small area, and commercial
and recreational vessels may be allowed
to transit through the zone between
races with permission of the Coast
Guard Patrol Commander. Moreover, all
vessel traffic can pass safely around the
regulated areas. Before the effective
period, we will issue maritime
advisories over VHF—FM radio to allow
the maritime community to plan
accordingly.

If you think your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT for assistance in understanding
and participating in this rulemaking.
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office

of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule should be categorically excluded,
under figure 2—1, paragraph (34)(h), of
the Instruction, from further
environmental documentation because
this regulation is a special local
regulation issued in conjunction with an
organized water event of limited
duration. Under Figure 2—1, Paragraph
34(h), an “Environmental Analysis
Check List” and a final “Categorical
Exclusion Determination’ are not
required for this rule. Comments on this
section will be considered before we
make the final decision on whether the
rule should be categorically excluded
from further environmental review.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the

preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:
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PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; Department of
Homeland Security Delegation No. 0170.1.

2. Add temporary § 100.35T-07-021
to read as follows:

§100.35T-07-021 Dania Beach/Hollywood
Super Boat Race; Dania Beach/Hollywood,
Florida.

(a) Definitions. (1) Regulated race
area. The regulated race area
encompasses all waters located inside of
a line connecting the following
positions offshore of Dania Beach/
Hollywood, Florida:

Point 1: 26°03’41” N, 080°0501” W
Point 2: 26°03’41” N, 080°06’23” W
Point 3: 26°00°07” N, 080°05"36” W
Point 4: 26°00"10” N, 080°06'50” W

All coordinates referenced use Datum:
NAD 1983.

(2) Regulated viewing area. The
regulated viewing area for spectator
craft encompasses all waters located
within a line connecting the following
positions offshore Dania Beach/
Hollywood, Florida;

Point 1: 26°03’41” N, 080°05"30” W
Point 2: 26°03’41” N, 080°05'01” W
Point 3: 26°00°07” N, 080°05’56” W
Point 4: 26°00°07” N, 080°05’36” W

All coordinates referenced use Datum
NAD: 1983.

(3) Coast Guard Patrol Commander.
The Coast Guard Patrol Commander is
a commissioned, warrant, or petty
officer of the Coast Guard who has been
designated by the Commanding Officer,
Coast Guard Sector Miami, Florida.

(b) Special Local Regulations. Vessels
and persons are prohibited from
entering the regulated race area, unless
they are race participants or authorized
by the Coast Guard Patrol Commander.
Spectator craft may enter the regulated
viewing area upon authorization of the
Coast Guard Patrol Commander. If entry
is authorized, all persons must follow
the instructions of the Coast Guard
Patrol Commander.

(c) Effective Period: This rule is
effective from 10 a.m. until 5 p.m. on
July 17, 2005.

Dated: March 3, 2005.

W.E. Justice,

Captain, U.S. Coast Guard, Acting
Commander, Seventh Coast Guard District.

[FR Doc. 05-5336 Filed 3—17-05; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RO5—-OAR-2005—-OH-0001; FRL-7886-8]

Approval and Promulgation of
Implementation Plans; Ohio

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
Ohio’s March 1, 2005, submittal of a
revision to the Clinton County 1-Hour
ozone maintenance plan under the
Clean Air Act. This maintenance plan
revision establishes a new
transportation conformity motor vehicle
emissions budget (MVEB) for the area
for the year 2006. EPA is proposing to
approve the allocation of a portion of
the safety margin for oxides of nitrogen
(NOx) to the area’s 2006 MVEB for
transportation conformity purposes.
This allocation will still maintain the
total emissions for the area at or below
the attainment level required by the
transportation conformity regulations.
The transportation conformity budget
for volatile organic compounds will
remain the same as previously approved
in the maintenance plan. In this action,
EPA is also correcting the codification
for a previous approval action for
Cincinnati, Ohio.

In the final rules section of this
Federal Register, EPA is approving the
SIP revision as a direct final rule
without prior proposal, because EPA
views this as a noncontroversial
revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If we do not receive any adverse
comments in response to these direct
final and proposed rules, we do not
contemplate taking any further action in
relation to this proposed rule. If EPA
receives adverse comments, we will
withdraw the direct final rule and will
respond to all public comments in a
subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
DATES: Written comments must be
received on or before April 18, 2005.
ADDRESSES: Submit comments,
identified by Regional Material in
EDocket (RME) ID No. R0O5—-OAR-2005—
OH-0001 by one of the following
methods: Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

Agency Web site: http://
docket.epa.gov/rmepub/. RME, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the
online instructions for submitting
comments.

E-mail: mooney.john@epa.gov.

Fax: (312) 886-5824.

Mail: You may send written
comments to: John Mooney, Chief,
Criteria Pollutant Section, (AR-18]),
U.S. Environmental Protection Agency,
77 West Jackson Boulevard, Chicago,
Illinois 60604.

Hand delivery: Deliver your
comments to: John Mooney, Chief,
Criteria Pollutant Section (AR-18]), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
18th floor, Chicago, Illinois 60604.

Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m. excluding Federal holidays.

Instructions: Direct your comments to
RME ID No. R05-OAR-2005-OH-0001.
EPA’s policy is that all comments
received will be included in the public
docket without change, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through RME, regulations.gov,
or e-mail. The EPA RME Web site and
the Federal regulations.gov Web site are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
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submitting comments, go to Section I(B)
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Publicly available docket materials are
available either electronically in RME or
in hard copy at Environmental
Protection Agency, Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard, Chicago, Illinois 60604.
(Please telephone Patricia Morris,
Environmental Scientist, at (312) 353—
8656 before visiting the Region 5 office.)

FOR FURTHER INFORMATION CONTACT:
Patricia Morris, Environmental
Scientist, Criteria Pollutant Section, Air
Programs Branch (AR-18J), EPA Region
5, 77 West Jackson Boulevard, Chicago,
Illinois 60604, (312) 353—8656.
morris.patricia@epa.gov

SUPPLEMENTARY INFORMATION:

1. General Information
A. Does This Action Apply to Me?
B. What Should I Consider as I Prepare My
Comments for EPA?
II. What Action Is EPA Taking Today?
III. Where Can I Find More Information
About This Proposal and the
Corresponding Direct Final Rule?

1. General Information
A. Does This Action Apply to Me?

This action is rulemaking on a non-
regulatory planning document intended
to ensure the maintenance of air quality
in Clinton County, Ohio. This action
changes the motor vehicle emissions
budget used for transportation
conformity.

B. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit CBI
to EPA through RME, regulations.gov or
e-mail. Clearly mark the part or all of
the information that you claim to be
CBI. For CBI information in a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as GBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

II. What Action Is EPA Taking Today?

EPA is proposing to approve a March
1, 2005, SIP revision to the Clinton
County 1-Hour ozone maintenance plan
establishing a new transportation
conformity MVEB for the year 2006.
EPA is proposing to approve the
allocation of a portion of the NOx safety
margin to the area’s 2006 MVEB for
transportation conformity purposes.
This allocation will still maintain the
total emissions for the area at or below
the attainment level required by the
transportation conformity regulations.
The transportation conformity budget
for volatile organic compounds will
remain the same as previously approved
in the maintenance plan.

III. Where Can I Find More Information
About This Proposal and the
Corresponding Direct Final Rule?

For additional information, see the
Direct Final Rule which is located in the
Rules section of this Federal Register.
Copies of the request and the EPA’s
analysis are available electronically at
RME or in hard copy at the above
address. (Please telephone Patricia
Morris at (312) 353—8656 before visiting
the Region 5 Office.)

Dated: March 7, 2005.
Norman Niedergang,
Acting Regional Administrator, Region 5.
[FR Doc. 05-5408 Filed 3—17-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[AZ 137-087a; FRL-7886—1]

Revisions to the Arizona State
Implementation Plan, Maricopa County
Environmental Services Department

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the Maricopa County
Environmental Services Department
(MCESD) portion of the Arizona State
Implementation Plan (SIP). This
revision concerns volatile organic
compound (VOC) emissions from the
fiberboard saturation process at W.R.
Meadows, Inc., Goodyear, AZ. We are
proposing to approve a local permit
condition that regulates these source-
specific emissions under the Clean Air
Act as amended in 1990 (CAA or the
Act).

DATES: Any comments must arrive by
April 18, 2005.

ADDRESSES: Send comments to Andy
Steckel, Rulemaking Office Chief (AIR-
4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105, or e-
mail to steckel.andrew@epa.gov, or
submit comments at http://
www.regulations.gov.

You can inspect a copy of the
submitted SIP revision, EPA’s technical
support document (TSD), and public
comments at our Region IX office during
normal business hours by appointment.
You may also see copies of the
submitted SIP revisions by appointment
at the following locations:

Air and Radiation Docket and
Information Center, U.S.
Environmental Protection Agency,
Room B-102, (Mail Code 6102T),
1301 Constitution Avenue, NW.,
Washington, DC 20460.

Arizona Department of Environmental
Quality, 1110 West Washington
Street, Phoenix, AZ 85007.

Maricopa County Environmental
Services Department, 1001 North
Central Avenue, Suite 695, Phoenix,
AZ 85004.

A copy of the rule may also be
available via the Internet at http://
www.maricopa.gov/envsvc/air/
ruledesc.asp. Please be advised that this
is not an EPA Web site and may not
contain the same version of the rule that
was submitted to EPA.



13126

Federal Register/Vol. 70, No. 52/Friday, March 18, 2005 /Proposed Rules

FOR FURTHER INFORMATION CONTACT: Al
Petersen, EPA Region IX, (415) 947—
4118, petersen.alfred@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents
1. The State’s Submittal

A. What Rule Did the State Submit?

B. Are There Other Versions of This Rule?

C. What Is the Purpose of the Submitted
Rule?

II. EPA’s Evaluation and Action

A. How Is EPA Evaluating the Rule?

B. Does the Rule Meet the Evaluation
Criteria?

C. Public Comment and Final Action

TABLE 1.—SUBMITTED RULE

III. Statutory and Executive Order Reviews
I. The State’s Submittal
A. What Rule Did the State Submit?

Table 1 lists the source-specific
permit condition which we are
proposing for full approval.

Local agency Rule #

Rule title

Adopted Submitted

23.

Permit V98-004, condition

W.R. Meadows of Arizona,

Process.

Inc., Goodyear, AZ,
RACT Requirements for the Fiberboard Saturation

On February 28, 2005, we received a
request from ADEQ to parallel process
our review of MCESD Permit V98-004,
condition 23, concurrently with the
MCESD rule adoption process. We have
agreed to parallel process this permit
condition using our authority under 40
CFR part 51, appendix V, paragraph
2.3.1. Arizona’s proposed SIP revision
and parallel processing request consists
of the SIP Completeness Checklist with
the following documents as appendix 1,
Resolution to Redact Title V Permit
conditions from the W.R. Meadows
Plant in Goodyear, Arizona; appendix 2,
Permit Conditions, W.R. Meadows of
Arizona, Inc., V98-004, April 19, 2004;
appendix 3, Reasonably Available
Control Technology (RACT) for W.R.
Meadows Goodyear, Arizona Production
Facility; and appendix 4, Schedule for
Final Adoption, W.R. Meadows Permit
Resolution.

After receiving the state supplemental
submittal once Permit V98-004,
condition 23 has been adopted by the
MCESD Board of Supervisors, we will
determine whether or not the submittal
is complete according to the criteria in
40 CFR part 51, appendix V. Our
completeness finding will be part of our
subsequent final action on this proposal.

B. Are There Other Versions of This
Rule?

There are no previous versions of the
source-specific permit condition cited
in Table 1.

C. What Is the Purpose of the Submitted
Rule?

VOCs help produce ground-level
ozone and smog, which harm human
health and the environment. Section
110(a) of the CAA requires states to
submit regulations that control VOC
emissions.

The fiberboard saturation process
consists of a saturator and a curing area.
Recovery of VOC emissions from the

saturator by thermal oxidation was
determined to fulfill RACT
requirements. We believe that
regenerative thermal oxidation would
also fulfill RACT requirements.
Recovery of VOC emissions from the
curing area was determined to be not
required to fulfill RACT requirements.
The TSD has more information about
the RACT determination.

I1. EPA’s Evaluation and Action
A. How Is EPA Evaluating the Rule?

Generally, SIP rules must be
enforceable (see section 110(a) of the
CAA), must require RACT for major
sources of VOC in nonattainment areas
(see section 182(a)(2)(A)), and must not
relax existing requirements (see sections
110(1) and 193). The MCESD regulates a
1-hour serious ozone nonattainment
area (see 40 CFR part 81), so major VOC
emission sources must fulfill the
requirements of RACT. Such sources
that are not in a pre-established VOC
source category covered by an existing
state or county rule or addressed by a
federal control techniques guideline are
required to conduct a case-by-case
RACT analysis using established EPA
guidance. The W.R. Meadows,
Goodyear, AZ facility is a major source
of VOC that does not fall into a pre-
established category. Therefore, a case-
by-case RACT analysis is required. The
Title V Permit V98—004, condition 23,
RACT Requirements for the Fiberboard
Saturation Process, describes the RACT
requirements determined for the W.R.
Meadows, Goodyear, AZ fiberboard
saturation process. The source-specific
RACT determination described in
permit condition 23 must be submitted
to the EPA Administrator for approval
into the SIP.

Guidance and policy documents that
we use to help evaluate specific
enforceability and RACT requirements
consistently include the following:

e Requirements for Preparation,
Adoption, and Submittal of
Implementation Plans, EPA, 40 CFR
part 51.

e Portions of the proposed post-1987
ozone and carbon monoxide policy that
concern RACT, 52 FR 45044 (November
24, 1987).

o Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and Deviations,
EPA, (May 25, 1988). (the Bluebook)

e Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies, EPA Region IX (August 21,
2001). (the Little Bluebook)

B. Does the Rule Meet the Evaluation
Criteria?

We believe the source-specific RACT
determination in the permit condition
23 cited in Table 1 is consistent with the
relevant policy and guidance regarding
enforceability and RACT requirements.
The TSD has more information on our
evaluation.

C. Public Comment and Final Action

Because EPA believes the submitted
permit condition fulfills all relevant
requirements, we are proposing to fully
approve it as described in section
110(k)(3) of the CAA. We will accept
comments from the public on this
proposal for the next 30 days. Unless we
receive convincing new information
during the comment period, and
assuming the final submitted permit
condition is substantially identical to
the proposed permit condition, we
intend to publish a final approval action
that will incorporate the rule into the
federally enforceable SIP.

III. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
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also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of

the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.
Dated: March 3, 2005.
Wayne Nastri,
Regional Administrator, Region IX.
[FR Doc. 05-5407 Filed 3—17-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[R06-OAR-2004-TX-0004; FRL-7886-3]
Approval of the Clean Air Act Section
112(l) Program for Hazardous Air

Pollutants and Delegation of Authority
to the State of Texas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Texas Commission on
Environmental Quality (TCEQ) has
submitted requests for receiving
delegation of EPA authority for
implementation and enforcement of
National Emission Standards for
Hazardous Air Pollutants (NESHAPs)
for all sources. The requests apply to
certain NESHAPs promulgated by EPA,
as adopted on various dates by TCEQ.
The delegation of authority under this
notice does not apply to sources located
in Indian Country. EPA is providing
notice that proposes to approve the
delegation of certain NESHAPs to
TDEQ.

DATES: Written comments must be
received on or before April 18, 2005.
ADDRESSES: Comments may be mailed to
Mr. Jeff Robinson, Air Permits Section
(6PD-R), Environmental Protection
Agency, 1445 Ross Avenue, Suite 1200,
Dallas, Texas 75202—2733. Comments
may also be submitted electronically or
through hand delivery/courier by
following the detailed instructions in
the Addresses section of the direct final
rule located in the final rules section of
the Federal Register.

FOR FURTHER INFORMATION CONTACT: Mr.
Jeff Robinson, Air Permits Section,
Multimedia Planning and Permitting
Division (6PD-R), U.S. Environmental
Protection Agency, Region 6, 1445 Ross
Avenue, Suite 700, Dallas, Texas 75202—
2733, at (214) 665—6435, or at
robinson.jeffrey@epa.gov.
SUPPLEMENTARY INFORMATION: In the
final rules section of this Federal
Register, EPA is approving TCEQ’s
request for delegation of authority to
implement and enforce certain
NESHAPs for all sources (both Part 70
and non-Part 70 sources). TCEQ has
adopted certain NESHAPs into Texas’
state regulations. In addition, EPA is
waiving its notification requirements so
sources will only need to send
notifications and reports to TCEQ.

The EPA is taking direct final action
without prior proposal because EPA
views this as a noncontroversial action
and anticipates no adverse comments. A
detailed rationale for this approval is set
forth in the preamble to the direct final
rule. If no adverse comments are
received in response to this action rule,
no further activity is contemplated. If
EPA receives adverse comments, the
direct final rule will be withdrawn, and
all public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting must do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment. For additional information,
see the direct final rule which is
published in the Rules section of this
Federal Register.

Authority: 42 U.S.C. 7412.
Dated: March 9, 2005.
Richard E. Greene,
Regional Administrator, Region 6.
[FR Doc. 05-5412 Filed 3—17-05; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL-7886-2]
Texas: Final Authorization of State

Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Proposed rule.

SUMMARY: The State of Texas has
applied for final authorization of certain
revisions, identified in Section F in the
Supplementary Information, to its
hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). The EPA has determined
that these revisions satisfy all the
requirements needed to qualify for final
authorization, and is proposing to
authorize the State’s revisions through
this action.

DATES: This proposed revision is
available for public comment for April
18, 2005.

ADDRESSES: Submit your comments by
one of the following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. E-mail: Comments may be sent by
electronic mail to
patterson.alima@epa.gov.

3. Mail: Send comments to: Alima
Patterson, Region 6, Regional
Authorization Coordinator, State/Tribal
Oversight Section (6PD-0), Multimedia
Planning and Permitting Division, EPA
Region 6, 1445 Ross Avenue, Dallas
Texas 75202-2733.

4. Hand Delivery or Courier. Deliver
your comments to Alima Patterson,
Region 6, Regional Authorization
Coordinator, State/Tribal Oversight
Section (6PD-0), Multimedia Planning
and Permitting Division, EPA Region 6,
1445 Ross Avenue, Dallas Texas 75202—
2733.

Instructions: Please refer to Docket
Number TX-01-05. Do not submit
information that you consider to be
confidential business information (CBI)
or otherwise protected through e-mail.
The Federal regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of

encryption, and be free of any defects or
viruses.

You can view and copy Texas’s
application and associated publicly
available materials from 8:30 a.m. to 4
p-m. Monday through Friday at the
following locations: Texas Commission
on Environmental Quality (TCEQ),
12100 Park 35, Circle, Austin TX
78753-3087, (512) 239-1121 and EPA,
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202-2733, (214) 665-8533.
Interested persons wanting to examine
these documents should make an
appointment with the office at least two
weeks in advance.

FOR FURTHER INFORMATION CONTACT:
Alima Patterson, Region 6, Regional
Authorization Coordinator, State/Tribal
Oversight Section (6PD-0), Multimedia
Planning and Permitting Division, EPA
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202—-2733,
patterson.alima@epa.gov, (214) 665—
8533, Bruce Jones, Senior Assistant
Regional Counsel, Office of Regional
Counsel (214) 665—3184 and Darrin
Swartz-Larson, RCRA Combustion Team
Contact, (214) 665—7115 or submit your
questions electronically to
jones.bruced@epa.gov and swartz-
larson.darrin@epa.gov for more
information on the proposed rule to
delegate MACT authority to Texas.

SUPPLEMENTARY INFORMATION:

A. Why Are Revisions to State
Programs Necessary?

States which have received final
authorization from the EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
program. As the Federal program
changes, States must change their
programs and ask the EPA to authorize
the changes. Changes to State programs
may be necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, States must
change their programs because of
changes to the EPA’s regulations in 40
Code of Federal Regulations (CFR) parts
124, 260 through 266, 268, 270, 273, and
279.

This is not the first time EPA has
taken action on these revisions to Texas’
program. On April 15, 2003, EPA
published an immediate final rule
which covered the same revisions as
this Proposal. On June 16, 2003, the
revisions of that immediate final rule
became effective. EPA discovered that
adverse comments were properly filed
challenging approval of the immediate
final revisions for Texas. Since EPA had

not responded to the comments or
properly investigated them prior to
finalization of the immediate final rule,
EPA was required to withdraw final
approval of the immediate final
revisions. On July 22, 2003, EPA
formally removed the immediate final
rule published on April 15, 2003.
Significant time has elapsed since EPA
removal of the rule, therefore, the
Agency is once again publishing these
revisions to the Texas program.
However, this action is a proposal to
take comment on authorizing Texas for
the revisions that were removed on July
22, 2003. This will allow the original
commenter to resubmit his comments or
submit new comments as well as allow
other members of the public an
opportunity to comment.

In addition, EPA expects to receive
adverse comments on these revisions,
therefore, publishing as a proposed rule
rather than as an immediate final rule
conforms with EPA guidance. After the
close of the public comment period for
today’s proposal, EPA will timely
publish a document in the Federal
Register which responds to any
comments received and either (a)
finalize the proposed decision based on
comments, (b) modify the decision and
finalize this action, or (c) based on
comments, EPA may decide not to
finalize this proposal.

The original specific comments raised
concerns about public participation in
Texas’ enforcement program, limits on
Federal agencies’ ability to comment on
certain State actions, whether Texas’
regulation of hazardous waste
combustors was protective, and whether
risk assessments are necessary to ensure
protectiveness. EPA specifically
requests that any additional comments
or information that the public may have
on these or other similar related issues
be submitted for our consideration on
this proposal. In addition, the
commenter raised some issues about the
interplay between the RCRA rules on
emissions from hazardous waste
combustors and the Clean Air Act
(CAA) rules covering the same
emissions. EPA directs the public to the
discussion about the interplay between
the two rules in Section F of this
document. In addition and in a
completely separate rulemaking, EPA is
also currently proposing to delegate to
Texas the authority implementing the
CAA rules covering hazardous waste
combustors known as the Maximum
Achievable Control Technology (MACT)
rules. Any specific comments or
concerns regarding the delegation to
Texas of the MACT rules for combustors
in the State of Texas should be
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submitted during the public comment
period for that proposal.

B. What Decisions Have We Made in
This Rule?

EPA concludes that Texas’
application to revise its authorized
program meets all of the statutory and
regulatory requirements established by
RCRA. Therefore, EPA is proposing to
authorize the State’s revisions to the
Texas hazardous waste program as
described in this document. Texas has
the responsibility for permitting
Treatment, Storage, and Disposal
Facilities (TSDFs) within its borders
(except in Indian Country) and for
carrying out the aspects of the RCRA
program described in its revised
program application, subject to the
limitations of the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
New Federal requirements and
prohibitions imposed by Federal
regulations that EPA promulgates under
the authority of HSWA take effect in
authorized States before they are
authorized for the requirements. Thus,
EPA will implement those requirements
and prohibitions in Texas, including
issuing permits, until the State is
granted authorization to do so.

C. What Is the Effect of Today’s
Authorization Decision?

The effect of this decision is that a
facility in the State of Texas subject to
RCRA will now have to comply with the
authorized State requirements instead of
the equivalent Federal requirements in
order to comply with RCRA. The State
of Texas has enforcement
responsibilities under its State
hazardous waste program for violations
of such program, but the EPA retains its
authority under RCRA sections 3007,
3008, 3013, and 7003, which include,
among others, authority to:

¢ Do inspections, require monitoring,
tests, analyses, or reports; and

¢ Enforce RCRA requirements and
suspend or revoke permits.

This action does not impose
additional requirements on the
regulated community because the
regulations for which the State of Texas
is being authorized by today’s action are
already effective under State law, and
are not changed by today’s action.

D. What Happens if EPA Receives
Comments That Oppose This Action?

EPA believes that, because of the
adverse comments received on the
original notice in 2003, there will be
comments on this proposal as well. If
EPA receives comments which oppose
this authorization, it will respond to
those comments and take the

appropriate final action on the proposal
in light of the comments received.

E. For What Has the State of Texas
Previously Been Authorized?

Texas received final authorization to
implement its Hazardous Waste
Management Program on December 12,
1984, effective December 26, 1984 (49
FR 48300). This authorization was
clarified in a notice published in the
Federal Register on March 26, 1985 (50
FR 11858). Texas received final
authorization for revisions to its
program in notices published in the
Federal Register on January 31, 1986,
effective October 4, 1985 (51 FR 3952);
and on December 18, 1986, effective
February 17, 1987 (51 FR 45320). EPA
authorized the following revisions:
March 1, 1990, effective March 15, 1990
(55 FR 7318); on May 24, 1990, effective
July 23, 1990 (55 FR 21383); on August
22, 1991, effective October 21, 1991 (56
FR 41626); on October 5, 1992, effective
December 4, 1992 (57 FR 45719); on
April 11, 1994, effective June 27, 1994,
(59 FR 16987); on April 12, 1994,
effective June 27, 1994 (59 FR 17273);
On September 12, 1997, effective
November 26, 1997 (62 FR 47947); and
on August 18, 1999 effective October 18,
1999 (64 FR 44836) and July 13, 2000;
effective September 11, 2000 (65 FR
43246). EPA incorporated by reference
the State of Texas Base Program and
additional program revisions in RCRA
Clusters III and IV into the CFR on
September 14, 1999 (64 FR 49673);
effective November 15, 1999. On March
28, 2002, Texas submitted a final
complete program revision application,
seeking authorization of its program
revision in accordance with 40 CFR
271.21.

In 1991, Texas Senate Bill 2 created
the Texas Natural Resource
Conservation Commission (TNRCC),
which combined the functions of the
former Texas Water Commission and
the former Texas Air Control Board. The
transfer of functions to the TNRCC from
the two agencies became effective on
September 1, 1993. House Bill 2912,
Article 18, of the 77th Texas Legislature,
2001, changed the name of the TNRCC
to the Texas Commission on
Environmental Quality (TCEQ) and
directed the TNRCC to adopt a timetable
for phasing in the change of the agency’s
name. The TNRCC decided to make the
change of the agency’s name to TCEQ
effective September 1, 2002. The change
of name became effective September 1,
2002, and the legislative history of the
name change is documented in the
Attorney General Statement. The TCEQ
may perform any act for which it was
authorized as either TNRCC or TWC.

Therefore, references to TCEQ are
references to TWC and to its successor,
TNRCC. For further legislative history
on the name-change (See, Act of June
15, 2001, 77th Leg. R. S., Ch 965,
Section 18.01, 2001 Tex. Gen. Laws
1985).

The TCEQ has primary responsibility
for administration of laws and
regulations concerning hazardous waste,
under the Texas Solid Waste Disposal
Act (codified in Chapter 361 of the
Texas Health & Safety Code). The TCEQ
is authorized to administer the RCRA
program. However, the Railroad
Commission (RRC) has jurisdiction over
the discharge, storage, handling,
transportation, reclamation, or disposal
of waste materials (both hazardous and
non hazardous) that result from the
activities associated with the
exploration, development, or
production of oil or gas or geothermal
resources and other activities regulated
by the RRC. See Tex. Water Code Ann.
Section 26.131 and Ch. 27 (Vernon
2000). A list of activities that generate
wastes that are subject to the
jurisdiction of the RRC is found at 16
Tex. Admin. Code Section 3.8(a)(30)
and at 30 Tex. Admin. Code § 335.1.
Such wastes are termed “oil and gas
wastes.” The TCEQ has responsibility to
administer the RCRA program; however,
hazardous wastes generated at natural
gas or natural gas liquids processing
plants or reservoir pressure
maintenance or repressurizing plants
are subject to the jurisdiction of the
TCEQ until the RRC is authorized by
EPA to administer those wastes under
RCRA. When the RRC is authorized by
EPA to administer the RCRA program
for these wastes, jurisdiction over such
hazardous wastes will transfer from the
TCEQ to the RRC. The EPA has
designated the TCEQ as the lead agency
to coordinate RCRA activities between
the two agencies. The EPA is
responsible for the regulation of any
hazardous waste for which TCEQ has
not been previously authorized.

Further clarification of the
jurisdiction between the TCEQ and the
RRC can be found in a separate
document. This document, a
Memorandum of Understanding (MOU),
became effective on May 31, 1998. The
MOU clarified the jurisdictional
boundaries between the agencies for the
management and regulation of waste
associated with exploration,
development, production and refining
of oil and gas. The MOU has been
adopted by rule, which is an adoption
by reference of the RRC’s rule, and
describes the division of responsibilities
as well as the procedures for
coordination between the two agencies.
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See TCEQ’s rule 30 Tex. Admin. Code
Section 7.117 and RRC’s rule at 16 Tex.
Admin. Code Section 3.30.

The TCEQ has the rules necessary to
implement RCRA Clusters VII through X
revisions to the Federal Hazardous
Waste Program promulgated from July 1,
1995, to June 30, 2000. The TCEQ
authority to incorporate Federal rules by
reference can be found at Texas
Government Code Annotated Section
311.027 (Vernon 1998), and adoption of
the hazardous waste rules in general are
pursuant to the following statutory
provisions: (1) Tex. Water Code Ann.
Section 5.103 (Vernon 2000), effective
September 1995, as amended (TCEQ’s
authority to adopt any rules necessary to
carry out its powers and duties); (2) Tex.
Health & Safety Code Ann. Section
361.024 (Vernon 2001), effective
September 1, 1995, as amended
(authority to adopt rules necessary to
“establish minimum standards of
operation for the management and
control of solid waste”); and (3) Tex.
Health & Safety Code Ann.Section
361.078 (Vernon 2001), effective
September 1, 1989 (specifically
recognizing TCEQ’s authority to adopt
hazardous waste rules and to issue and
enforce permits to the extent necessary
to receive and maintain RCRA
authorization). The TCEQ partially

adopted the Hazardous Remediation
Waste Management Requirements
(HWIR-Media). The following are the
Federal rules: 40 CFR 260.10, 261.4(g)
through 261.4(g)(2)(ii), 264.1(j)(3)(1)
through 264.1(j)(3), 264.554 through
264.554(m), 265.1(b), 268.2(c), 268.50(g)
and 270.42 Appendix I. The HWIR-
Media rule is an optional rule; States
can partially adopt the rule if it has in
place another mechanism to address
those hazardous wastes. The TCEQ did
not adopt 40 CFR 270.11(d)(1)—(3),
270.68, 270.73(a), 270.79, 270.80(a)—(f),
270.85(a)—(c), 270.95, 270.100, 270.105,
270.110 introduction through
270.110(i), 270.115, 270.120, 270.125,
270.130(a)—(b), 270.135 introduction
through 270.135(c), 270.140
introduction through 270.140(c),
270.145(a) introduction through
270.145(d)(3), 270.150(a)—(g), 270.155(a)
introduction through 270.155(b),
270.160 introduction through
270.160(c), 270.165, 270.170, 270.175(a)
introduction through 270.175(c),
270.180(a)—(b), 270.185, 270.190(a)—(d),
270.195, 270.200, 270.205, 270.210
introduction through 270.210(b),
270.215(a), 270.215(a)—(d), 270.220(a)—
(b), 270.225, and 270.230(a) through
270.230(e)(2). Therefore, the Federal
rules listed in this document that the
State did not adopt are not part of the

authorized program. However, the
TCEQ has an Office of Remediation
which is responsible for the cleanup of
releases of hazardous waste and
pollutants so that threats to human
health and the environment are
controlled or eliminated. The TCEQ
rules which address the Remedial
Action Plan requirement of the HWIR-
media rule are covered in the Texas Risk
Reduction Program rules at 30 Tex.
Admin. Code Ch. 350 and 30 Tex.
Admin. Code Section 350.75. The Texas
Risk Reduction Rules are not part of
Texas’ authorized Federal RCRA
program.

F. What Changes Are We Authorizing
With Today’s Action?

On March 28, 2002, the State of Texas
submitted a final complete program
revision application, seeking
authorization of their changes in
accordance with 40 CAR 271.21. Texas’
revisions consist of regulations which
specifically govern Federal Hazardous
Waste promulgated from July 1, 1995, to
June 30, 2000 (RCRA Clusters VII
through X). Texas’ requirements are
included in a chart with this document.
The EPA is now proposing certain
revisions to the Texas Hazardous Waste
Program. The proposed revisions are:

Description of Federal requirement (include checklist

#, if relevant)

Federal Register date and page
(and/or RCRA statutory authority)

Analogous State authority

1. Criteria for Classification of Solid Waste Disposal
Facilities and Practices; Identification and Listing of
Hazardous Waste; Requirements for Authorization
of State Hazardous Waste Programs. (Checklist

153).

61 FR 34252 July 01, 1996

Texas Water

Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1989, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.78(f)(3)(A)-G and
(9)(3)(A)—(G), effective October 19, 1998.
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Description of Federal requirement (include checklist
#, if relevant)

Federal Register date and page
(and/or RCRA statutory authority)

Analogous State authority

2. Hazardous Waste Treatment; Storage and Dis-
posal Facilities and Hazardous Waste Generators;
Organic Air Emission Standards for Tanks, Surface
Impoundments and Containers. (Checklists 154,
154.1, 154.2, 154.3, 154.4, 154.5, and 154.6).

3. Land Disposal Restrictions Phase Ill-Emergency
Extension of the K088 Capacity Variance. (Check-
list 155).

4. Military Munitions Rule; Hazardous Waste Identi-

fication and Management Explosives Emergencies;
Manifest Exemptions for Transport of Hazardous
Waste on Right-of-Ways on Contiguous Properties.
(Checklist 156).

61 FR 59931 November 25, 1996;
59 FR 62896 December 6,
1994; 60 FR 26828 May 19,
1995; 60 FR 50426 September
29, 1995; 60 FR 56952 Novem-
ber 13, 1995; 61 FR 4903; 61
FR 28508 June 5, 1996.

62 FR 1992 January 14,1997

62 FR 6622 February 12, 1997 ....

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.061 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.078
(Vernon 2001), effective September 1, 1989, as
amended; 30 Texas Administrative Code Section
335.31, effective November 15, 2001, as amend-
ed; Section 335.24(e), and, effective April 4,
1999, as amended, Sections 335.69(f)(2),
335.69(a)(1)(A)—(B), effective November 15,
2001, as amended; and 305.50(4)(A), effective
November 18, 2001. Sections 335.152(a)(1),
335.152(a)(4), 335.152(a)(7)—(9), 335.152(a)(16)—
(19), effective November 18, 2001; 335.111(a),
effective  November 15, 2001; 335.112(a)(1),
335.112(a)(4), 335.112(a)(8)—(10),
335.112(a)(19)-(21), 335.112(a)(24), effective
November 18, 2001; 305.122(a), effective No-
vember 15, 2001, as amended.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.341(c), effective
April 30, 2000.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1989, as
amended; Texas Health & Safety Code Anno-
tated Section 361.061 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.078
(Vernon 2001), effective September 1, 1989, as
amended; Texas Health & Safety Code Anno-
tated Section 361.061 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.078
(Vernon 2001), effective September 1, 1989, as
amended; 30 Texas Administrative Code Sec-
tions 335.1, and 335.61, effective April 12, 2001,
as amended; Sections 335.10 (h), effective May
20, 1999, 335.91 (f), and (g), 335.41(d)(2), effec-
tive April 12, 2001, as amended, 335.271,
335.272, effective April 12, 2001, as amended;
335.152(a)(4), 335.152(a)(20), 335.112(a)(4),
335.112(a)(22), effective November 18, 2001, as
amended and 305.69(j) effective April 12, 2001,
as amended.
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Description of Federal requirement (include checklist
#, if relevant)

Federal Register date and page
(and/or RCRA statutory authority)

Analogous State authority

5. Land Disposal Restrictions—Phase IV: Treatment
Standards for Wood Preserving Wastes, Paperwork
Reduction and Streamlining, Exemptions From
RCRA for Certain Processed Materials; and Mis-
cellaneous Hazardous Waste Provisions. (Checklist
157).

6. Hazardous Waste Management System; Testing
and Monitoring Activities. (Checklist 158).

7. Hazardous Waste Management System; Carba-
mate Production, Identification and Listing of Haz-
ardous Waste; Land Disposal Restrictions. (Check-
list 159).

8. Land Disposal Restrictions Phase [ll—Emergency
Extension of the K088 National Capacity Variance.
(Checklist 160).

62 FR 25998 May 12, 1997 ..........

62 FR 32452 June 13, 1997 .........

62 FR 32974 June 17, 1997 .........

62 FR 37694 July 14, 1997 ..........

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.431, effective April
30, 2000, as amended; 30 Texas Administrative
Code Section 335.1 (definition of solid waste), ef-
fective May 30, 2001, as amended; 335.17(a)(9)—
(12), and 335.24(c)(2), effective April 4, 1999 as
amended. The State law is more stringent than
the Federal rule because the State does not
have provisions equivalent to 40 CFR 268.(a)(10)
regarding tolling agreements. State law has no
provision equivalent to 40 CFR 268.44(a), under
which EPA may assure a variance from an appli-
cable treatment standard.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.31, effective Octo-
ber 19, 1998; Sections 335.152(a)(17)—(18),
335.152(a)(22)(E), 335.112(a)(19)—(20), effective
April 12, 2001; 335.221(a)(15), 335.221(17)—(18),
effective April 4, 1999 and 335.221(a), effective
April 4, 1999.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.003 (Vernon 2001), effective
September 1, 1991, as amended; Texas Health
& Safety Code Annotated Section 361.017
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.024 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.078
(Vernon 2001), effective September 1, 1989, 30
Texas Administrative Code Section 335.1 (def of
Hazardous waste), effective January 26, 1994, as
amended and Section 335.29, effective April 4,
1999.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.431(c), effective
April 30, 2000.
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Description of Federal requirement (include checklist
#, if relevant)

Federal Register date and page
(and/or RCRA statutory authority)

Analogous State authority

9. Second Emergency Revision of the Land Disposal
Restrictions (LDR) Treatment Standards for Listed
Hazardous Wastes From Carbamate Production.
(Checklist 161).

10. Organic Air Emission Standards for Tanks, Sur-
face Impoundments, and Containers; Clarification
and Technical Amendments. (Checklist 163).

11. Kraft Mill Steam Stripper Condensate Exclusion.
(Checklist 164).

12. Recycled Used Oil Management Standards;
Technical Correction and Clarification. (Checklist
166).

13. Land Disposal Restrictions Phase IV-Treatment
Standards for Metal Wastes and Mineral Proc-
essing Wastes. (Checklist 167 A).

62 FR 45568 August 28, 1997

62 FR 64636 December 8, 1997 ..

63 FR 18504 April 15, 1998

63 FR 24963 May 6, 1998

63 FR 28556 May 26, 1998 ..........

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1989, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.431(c), effective
April 30, 2000.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative  Code  Sections  335.152(a)(1),
335.152(a)(4), 335.152(a)(17)-(19);
335.112(a)(1), 335.112(a)(4), 335.112(a)(19)-
(21), 335.112(a)(24), effective November 18,
2001, as amended; 305.50(4)(A), effective March
21, 2000.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended Texas Health &
Safety Code Annotated Section 361.024 (Vernon
2001), effective September 1, 1995, as amended;
Texas Health & Safety Code Annotated Section
361.078 (Vernon 2001), effective September 1,
1989, as amended; 30 Texas Administrative
Code Section 335.1 (definition of solid waste)
(A)(iv), effective November 15, 2001.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; Texas Health
& Safety Code Annotated Chapter 371, effective
September 1, 1991, as amended; 30 Texas Ad-
ministrative Code Section 355.78(j), effective Oc-
tober 19, 1998; Section 335.24(c)(4)(A)—(C), ef-
fective April 14, 1999; Sections 324.1, 324.3,
324.6, 324.11-14, effective August 8, 1999.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.1 (definition of a
hazardous waste), effective January 26, 1994, as
amended; Section 335.1 (A)(iv) (definition of solid
waste), effective May 30, 2001, as amended;
Section 335.431(c), effective November 15, 2001.
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Description of Federal requirement (include checklist
#, if relevant)

Federal Register date and page
(and/or RCRA statutory authority)

Analogous State authority

14. Land Disposal Phase IV—Hazardous Soils Treat-
ment Standards and Exclusions. (Checklist 167 B).

15. Land Disposal Restrictions Phase IV—Correc-
tions. (Checklist 167 C).

16. Mineral Processing Secondary Material Exclusion.
(Checklist 167 D).

17. Bevil Exclusion Revision and Clarification.
(Checklist 167 E).

18. Exclusion of Recycled Wood Preserving Waste-
water. (Checklist 167 F).

63 FR 28556 May 26, 1998 ..........

63 FR 28556 May 26, 1998 ..........

63 FR 28556 May 26, 1998 ..........

63 FR 28556 May 26, 1998 ..........

63 FR 28556 May 26, 1998 ..........

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.69(f)(4)(C), effec-
tive March 18, 2001; Section 335.431(c), effec-
tive November 15, 2001. State law has no provi-
sion equivalent to 40 CFR 268.44(a), under
which EPA may assure a variance from an appli-
cable treatment standard.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.431(c), effective
November 15, 2001 and Section 335.431, effec-
tive April 30, 2000, as amended. State law has
no provision equivalent to 40 CFR 268.44(a),
under which EPA may assure a variance from an
applicable treatment standard.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1989, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.1 (definition of
solid waste), effective May 30, 2001.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.1 (definition of
solid waste) (A)(iv), effective May 30, 2001 as
amended; 335.1 (definition of a hazardous waste,
effective January 26, 1994, as amended.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1989, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.1 (definition of
solid waste) (A)(iv), effective May 30, 2001 as
amended; 335.1 (definition of a hazardous waste,
effective January 26, 1994, as amended.
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Description of Federal requirement (include checklist
#, if relevant)

Federal Register date and page
(and/or RCRA statutory authority)

Analogous State authority

19. Hazardous Waste Combustors Revised Stand-
ards. (Checklist 168).

20. Petroleum Refining Process (Checklist 169
&169.1).

21. Land Disposal Restrictions Phase IV—Zinc Micro-
nutrient Fertilizers, Administrative Stay. (Checklist
170).

22. Emergency Revision of Land Disposal Restric-
tions (LDR) Treatment Standards for Listed Haz-
ardous Waste from Carbamate Production. (Check-
list 171).

23. Land Disposal Restrictions Phase IV—Extension
of Compliance Date for Characteristic Slags.
(Checklist 172).

63 FR 33782 June 19, 1998 .........

63 FR 42110 August 6, 1998; 63
FR 54356 October 9, 1998.

63 FR 46332 August 31, 1998 .....

63 FR 47409 September 4, 1998

63 FR 48124 September 9, 1998

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Sections 335.1 (definition of
solid waste)(A)(iv), effective May 30, 2001; Sec-
tions 305.69(i), 305.69(k), effective April 12,
2001; 305.51(a)(8), effective December 5, 1999.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.003; Texas Health & Safety
Code Annotated Section 361.017 (Vernon 2001),
effective September 1, 1995, as amended; Texas
Health & Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.1 (definition of
hazardous waste) effective January 26, 1994, as
amended, 335.1(129)(A)(iv) (def. of a solid
waste), effective May 30, 2001, as amended;
335.431, effective April 30, 2000, as amended.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.431, effective No-
vember 15, 2001.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.431(c) effective
November 15, 2001.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.431, effective No-
vember 15, 2001, as amended.
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Description of Federal requirement (include checklist
#, if relevant)

Federal Register date and page
(and/or RCRA statutory authority)

Analogous State authority

24. Land Disposal Restrictions—Treatment Standards
for Spent Potliners from Primary Aluminum Reduc-
tion (K088). (Checklist 173).

25. Hazardous Remediation Waste Management Re-
quirements (HWIR-Media). (Checklist 175).

26. Universal Waste Rule—Technical Amendments.
(Checklist 176).

27. Organic Air Emission Standards: Clarification and
Technical Amendments. (Checklist 177).

28. Petroleum Refining Process Wastes—Leachate
Exemption. (Checklist 178).

63 FR 51254 September 24, 1998

63 FR 65874 November 30, 1998

63 FR 71225 December 24, 1998

64 FR 3382 January 21, 1999 ......

64 FR 6806 February 11, 1999 ....

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.431(c), effective
November 15, 2001.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.003 (Vernon 2001), effective
September 1, 1991, as amended; Texas Health
& Safety Code Annotated Section 361.017
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.024 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.078
(Vernon 2001), effective September 1, 1989, as
amended; 30 Texas Administrative Code Section
335.1 (definition of a hazardous waste), effective
January 26, 1994, as amended; Sections 335.1
(definition of staging pile), and 335.111(a), effec-
tive November 15, 2001; 335.431, effective No-
vember 15, 2001; and 335.152(a)(14), effective
November 18, 2001.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.261(b)(16)(D), ef-
fective April 30, 2000; Section 335.251, effective
October 19, 1998.

Texas Health & Safety Code Annotated Section
361.024 (Vernon 2001), effective September 1,
1995, as amended; Texas Health & Safety Code
Annotated Section 361.078 (Vernon 2001), effec-
tive September 1, 1989, as amended; 30 Texas
Administrative Code Sections 335.69(a)(1)(A)—(B)
effective March 18, 2001; 335.152(a)(17), (19),
and (21), effective November 18, 2001.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.003 (Vernon 2001), September
1, 1991, as amended; Texas Health & Safety
Code Annotated Section 361.017 (Vernon 2001),
effective September 1, 1995, as amended; Texas
Health & Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.1 (definition of a
hazardous waste), effective January 26, 1994 as
amended.
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Description of Federal requirement (include checklist
#, if relevant)

Federal Register date and page
(and/or RCRA statutory authority)

Analogous State authority

29. Land Disposal Restrictions Phase IV—Technical
Corrections and Clarifications to Treatment Stand-
ards. (Checklist 179).

30. Guideline for Establishing Test Procedures for the
Analysis of Oil and Grease and Non-Polar Material
Under the Clean Water Act and Resource Con-
servation and Recovery Act. (Checklist 180).

31. Universal Waste Rule: Specific Provisions for
Hazardous Waste Lamps. (Checklist 181).

32. NESHAPS: Final Standards for Hazardous Air
Pollutants for Hazardous Waste Combustors, Mis-
cellaneous Units, and Secondary Lead Smelters;
Clarification of BIF Requirements Technical Correc-
tion to Fast-track Rule (MACT Rule). (Checklists
182 & 182.1).

64 FR 25408 May 11, 1999 ..........

64 FR 26315 June 14, 1999 .........

64 FR 36466 July 6, 1999 ............

64 FR 52827 September 30,1999;
64 FR 63209 November 19,
1999.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.003 (Vernon 2001), effective
September 1, 1991, as amended; Texas Health
& Safety Code Annotated Section 361.017
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.024 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.078
(Vernon 2001), effective September 1, 1989, as
amended; 30 Texas Administrative Code Section
335.1 (definition of a hazardous waste), effective
January 26, 1994, as amended; Section 335.1
(definition of solid waste), effective May 30, 2001;
Section 335.431(c), effective November 15, 2001;
and Section 335.69(f)(4)(C), effective March 18,
2001.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.31, effective No-
vember 15, 2001.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.1 (definition of uni-
versal waste), effective May 30, 2001; Section
335.2(1), effective April 30, 2000; Section
335.41(j), effective April 12, 2001; Section
335.151(b), effective February 22, 1994; Sections
335.261(a)—(b), effective April 30, 2000; and Sec-
tion 335.431(b)(3), effective November 15, 2001.

Texas Water Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended.

30 Texas Administrative Code Sections 335.1
(129)(A)(iv) (def. of solid waste), effective No-
vember 15, 2001, 335.12001(a)(13),
335.112(a)(14), effective November 18, 2001;
Section 305.50(4)(A), effective March 21, 2000;
Section 305.175, effective November 15, 2001;
Section 335.152(a)(14), effective November 18,
2001; Sections 305.69(i), effective November 15,
2001; Sections 335.1 (definitions), 335.221(a),
335.221(a)(1), 305.50(4)(A), 305.571(b), and
335.222(a)(c), effective November 15, 2001.
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Description of Federal requirement (include checklist

#, if relevant)

Federal Register date and page
(and/or RCRA statutory authority)

Analogous State authority

33. Land Disposal Restrictions Phase IV—Technical

Corrections. (Checklist 183).

34. Waste Water Treatment Sludges from Metal Fin-

ishing Industry; 180-day Accumulation time.
(Checklist 184).
35. Organobromine Production Waste. (Checklist | 65 FR 14472 March 17, 2000 ......

185).

64 FR 56469 October 20, 1999 ....

65 FR 12378 March 8, 2000

Texas Water

Texas Water

Texas Water

Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-

tated Section 361.017 (Vernon 2001), effective

September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.1 (definition of a
hazardous waste), effective January 26, 1994, as
amended; Section 335.431(c) effective November
15, 2001.

Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.69(j)—(l) effective
March 18, 2001.

Code Annotated Section 5.103
(Vernon 2000), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.017 (Vernon 2001), effective
September 1, 1995, as amended; Texas Health
& Safety Code Annotated Section 361.024
(Vernon 2001), effective September 1, 1995, as
amended; Texas Health & Safety Code Anno-
tated Section 361.078 (Vernon 2001), effective
September 1, 1989, as amended; 30 Texas Ad-
ministrative Code Section 335.1 (definition of a
hazardous waste), effective January 26, 1994, as
amended; Section 335.431(c) effective November
15, 2001.

G. What Is the Relationship Between
the Resource Conservation and
Recovery Act and the Hazardous Waste
Combustor MACT?

In this authorization document, the
State of Texas is also seeking
authorization for the Hazardous Waste
Combustors Revised Standards
(Checklist 168). On September 30, 1999,
EPA finalized the National Emission
Standards for Hazardous Air Pollutants
(NESHAP) for three categories of
hazardous waste combustors (HWCs):
incinerators, cement kilns, and light-
weight aggregate kilns (64 FR 52828).
The EPA promulgated this rule under
joint authority of the Clean Air Act
(CAA) and RCRA. Before this rule went
into effect, the air emissions from these
three types of HWCs were primarily
regulated under the authority of RCRA
(see 40 CFR parts 264, 265, 266, and
270). However, with the release of the
final HWC NESHAP (see 40 CFR part
63, subpart EEE), the air emissions from
these sources are now regulated under
RCRA and CAA. Even though both

statutes give EPA the authority to
regulate these emissions, EPA has
determined that having emissions
standards and permitting requirements
in both sets of implementing regulations
would be duplicative. For this reason,
using the authority provided by section
1006(b) of RCRA, EPA deferred the
RCRA requirements for HWC emission
controls to the CAA requirements of 40
CFR part 63, subpart EEE.

Therefore, with today’s authorization
of the State of Texas for the RCRA
provisions of the September 30, 1999,
HWC NESHAP rule, the RCRA waste
management standards for air emissions
from these units will no longer apply
after the facility has demonstrated
compliance with 40 CFR part 63,
subpart EEE. One notable exception
concerns the RCRA Omnibus provision
in section 3005(c)(3) of RCRA, which
requires each RCRA permit to contain
terms and conditions necessary to
protect human health and the
environment. Under this provision of
RCRA, if a regulatory authority

determines that more stringent
conditions than the HWC NESHAP are
necessary to protect human health and
the environment for a particular facility,
then the regulatory authority may
impose those conditions in the facility’s
RCRA permit. (See the HWC MACT rule
preamble discussion on the
interrelationship of the MACT rule with
the RCRA Omnibus provision and site
specific risk assessment at 64 FR 52828,
pages 52839-52843, September 30,
1999, and the RCRA Site-Specific Risk
Assessment Policy for Hazardous Waste
Combustion Facilities, dated June, 2000,
for more information).

H. Where Are the Revised State Rules
Different From the Federal Rules?

The State law is more stringent than
the Federal rule because the State does
not have provisions equivalent to 40
CFR 268.44(a)(10) regarding tolling
agreements. Also, the State law has no
provision equivalent to 40 CFR
268.44(a), under which EPA may
approve a variance from an applicable
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treatment standard. In this
authorization, there are no broader in
scope provisions. Broader-in-scope
requirements are not part of the
authorized program and EPA cannot
enforce them.

1. Who Handles Permits After the
Authorization Takes Effect?

The State of Texas will issue and
administer permits for all the provisions
for which it is authorized. The EPA will
continue to administer any RCRA
hazardous waste permits or portions of
permits which we issued prior to the
effective date of this authorization.
Upon authorization of the State
program, EPA will suspend issuance of
Federal permits for hazardous waste
treatment, storage, and disposal
facilities for which the State is receiving
authorization. EPA will not issue any
more new permits or new portions of
permits for the provisions listed in the
Table above after the effective date of
this authorization. The EPA will
continue to implement and issue
permits for HSWA requirements for
which State of Texas is not yet
authorized.

J. When Will This Approval Take
Effect?

EPA, after the close of the public
comment period, will review and
respond to comments it receives and
then will subsequently publish a final
action that responds to the comments
and may either finalize the proposal
without change, modify the proposal
based on comments, or announce a
decision not to finalize the proposal.

K. How Does Today’s Action Affect
Indian Country in Texas?

Texas is not authorized to carry out its
Hazardous Waste Program in Indian
Country within the State. This authority
remains with EPA. Therefore, this
action has no effect in Indian Country.

L. What Is Codification and Is EPA
Codifying Texas’ Hazardous Waste
Program as Authorized in This Rule?

Codification is the process of placing
the State’s statutes and regulations that
comprise the State’s authorized
hazardous waste program into the Code
of Federal Regulations. We do this by
referencing the authorized State rules in
40 CFR part 272. We reserve the
amendment of 40 CFR part 272, subpart
SS for this authorization of Texas’
program changes until a later date. EPA
is not codifying the State of Texas’
statutes or regulations in this program
revision.

M. Statutory and Executive Order
Reviews

The Office of Management and Budget
has exempted this action from the
requirements of Executive Order 12866
(58 FR 51735, October 4, 1993), and
therefore this action is not subject to
review by OMB. This action authorizes
State requirements for the purpose of
RCRA 3006 and imposes no additional
requirements beyond those imposed by
State law. Accordingly, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this action authorizes
pre-existing requirements under State
law and does not impose any additional
enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4). For
the same reason, this action also does
not significantly or uniquely affect the
communities of Tribal governments, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action will not have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999), because it
merely authorizes State requirements as
part of the State RCRA hazardous waste
program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA. This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks. This rule is not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not a significant
regulatory action under Executive Order
12866.

Under RCRA section 3006(b), EPA
grants a State’s application for
authorization as long as the State meets
the criteria required by RCRA. It would
thus be inconsistent with applicable law
for EPA, when it reviews a State
authorization application, to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the

National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This proposed rule
does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous material transportation,
Hazardous waste, Indians-lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This proposed rule is issued
under the authority of sections 2002(a), 30086,
and 7004(b) of the Solid Waste Disposal Act
as amended, 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: March 10, 2005.
Richard E. Greene,
Regional Administrator, Region 6.
[FR Doc. 05-5410 Filed 3—17-05; 8:45 am]
BILLING CODE 6560-50—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 15 and 73
[ET Docket No. 05-24; FCC 05-17]

DTV Tuner Requirements

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document proposes to
adjust the schedule by which new
broadcast television receivers are
required to include the capability to
tune digital television (DTV) signals.
The Commission request comment on
whether there is need to revise the
implementation schedule of the DTV
tuner requirement for receivers with
screen sizes 25 to 36 inches and, if so,
how that schedule should be revised to
achieve our goal that all new television
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receivers include DTV tuning capability
by July 1, 2007.

DATES: Comments must be filed on or
before April 18, 2005, and reply
comments must be filed on or before
May 2, 2005.

ADDRESSES: You may submit comments,
identified by (ET Docket No. 05-24) by
any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

¢ Federal Communications
Commission’s Web site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

¢ People with Disabilities: Contact
the FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by e-mail: FCC504@fcc.gov
or phone: 202-418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT:
Alan Stillwell, Office of Engineering
and Technology, (202) 418-2925, e-
mail: Alan.Stillwell@fcc.gov, TTY (202)
418-2989.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making (NPRM), ET
Docket No. 05-24, FCC 05-17, adopted
January 19, 2005, and released February
14, 2005. The full text of this document
is available for inspection and copying
during normal business hours in the
FCC Reference Center (Room CY-A257),
445 12th Street, SW., Washington, DC
20554. The complete text of this
document also may be purchased from
the Commission’s copy contractor, Best
Copy and Printing, Inc. (BCPI), 445 12th
Street, SW., Room, CY-B402,
Washington, DC 20554. The full text
may also be downloaded at: http://
www.fcc.gov. Alternate formats are
available to persons with disabilities at
TTY (202) 418-7365.

Pursuant to §§1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415,
1.419, interested parties may file
comments on or before April 18, 2005,
and reply comments on or before May
2, 2005. Comments may be filed using
the Commission’s Electronic Comment
Filing System (ECFS) or by filing paper
copies. See Electronic Filing of
Documents in Rulemaking Proceedings,
63 FR 24121, May 1, 1998. Comments
filed through the ECFS can be sent as an
electronic file via the Internet to http:/
/www.fcc.gov/e-file/ecfs.html.
Generally, only one copy of an

electronic submission must be filed. If
multiple docket or rulemaking numbers
appear in the caption of this proceeding,
however, commenters must transmit
one electronic copy of the comments to
each docket or rulemaking number
referenced in the caption. In completing
the transmittal screen, commenters
should include their full name, U.S.
Postal Service mailing address, and the
applicable docket or rulemaking
number. Parties may also submit an
electronic comment by Internet e-mail.
To get filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov, and should
include the following words in the body
of the message, “get form <your e-mail
address>.” A sample form and
directions will be sent in reply. Parties
who choose to file by paper must file an
original and four copies of each filing.
If more than one docket or rulemaking
number appears in the caption of this
proceeding, commenters must submit
two additional copies for each
additional docket or rulemaking
number.

All filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission. Filings can be sent by
hand or messenger delivery, by
commercial overnight courier, or by
first-class or overnight U.S. Postal
Service mail (although we continue to
experience delays in receiving U.S.
Postal Service mail). The Commission’s
contractor, Natek, Inc., will receive
hand-delivered or messenger-delivered
paper filings for the Commission’s
Secretary at 236 Massachusetts Avenue,
NE., Suite 110, Washington, DC 20002.
The filing hours at this location are 8
a.m. to 7 p.m. All hand deliveries must
be held together with rubber bands or
fasteners. Any envelopes must be
disposed of before entering the building.
Commercial overnight mail (other than
U.S. Postal Service Express Mail and
Priority Mail) must be sent to 9300 East
Hampton Drive, Capitol Heights, MD
20743. U.S. Postal Service first-class
mail, Express mail, and Priority Mail
should be addressed to 445 12th Street,
SW., Washington, DC 20554.

Summary of Notice of Proposed
Rulemaking

1. The Commission commences this
proceeding to consider adjusting the
schedule by which new broadcast
television receivers with screen sizes 25
to 36 inches are required to include the
capability to tune digital television
(DTV) signals. This provision of the
rules is an element of the Commission’s
phase-in plan for requiring that all new
broadcast television receivers include

DTV reception capability by July 1,
2007. The DTV reception requirement
was adopted by the Commission in the
Second Report and Order and Second
Memorandum Opinion and Order (DTV
Tuner Order), 67 FR 63290, October 11,
2002, in the DTV review proceeding and
is also often termed the “DTV tuner
requirement.” This requirement is being
phased-in over a four-year period to
avoid imposing undue costs on
manufacturers and consumers and to
avoid disruption of the TV receiver
market. On November 5, 2004, the
Consumer Electronics Association and
the Consumer Electronics Retailers
Coalition (CEA—-CERC) submitted a
Petition for Rulemaking requesting that
we eliminate the scheduled July 1, 2005,
date for 50 percent of new TV receivers
with screen sizes 25 to 36 inches to
include DTV reception capability and
advance the date on which 100 percent
of such receivers must include that
capability by three months, from July 1,
2006, to March 1, 2006. CEA-CERC
submit that this change is needed to
resolve certain adverse consequences of
the 50 percent aspects of the phase-in
plan for the DTV tuner requirement that
have become apparent recently through
experience in retailing and
manufacturing. In response to the CEA—
CERC petition, we request comment on
whether there is need to revise the
implementation schedule of the DTV
tuner requirement for receivers with
screen sizes 25 to 36 inches and, if so,
how that schedule should be revised to
achieve our goal that all new television
receivers include DTV tuning capability
by July 1, 2007.

2.In the DTV Tuner Order, the
Commission adopted rules requiring
that all TV receivers shipped in
interstate commerce or imported into
the United States, for sale or resale to
the public, with screen sizes 13 inches
or larger and TV interface devices be
capable of receiving the signals of DTV
broadcast stations over-the-air no later
than July 1, 2007. Under these rules, TV
broadcast receivers are required only to
provide useable picture and sound
commensurate with their video and
audio capabilities when receiving DTV
signals. The DTV tuner requirement was
intended to facilitate the transition to
digital television by promoting the
availability of DTV reception equipment
and to protect consumers by ensuring
that their TV receivers will provide off-
the-air TV reception in the digital world
just as they do today. In order to
minimize the impact of the DTV tuner
requirement on both manufacturers and
consumers, the Commission adopted a
phase-in schedule that applies the
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requirement first to receivers with the
largest screens and then to progressively
smaller screen receivers and TV
interface devices. This phase-in plan is
intended to allow increasing economies
of scale with production volume to be
realized so that tuner costs will be lower
when they are required to be included
in smaller sets and TV interface devices.
The phase-in plan is currently as
follows:

Receivers with screen sizes 36” and
above—50% of a responsible party’s
units must include DTV tuners effective
July 1, 2004; 100% of such units must
include DTV tuners effective July 1,
2005;

Receivers with screen sizes 25” to
36"—50% of a responsible party’s units
must include DTV tuners effective July
1, 2005; 100% of such units must
include DTV tuners effective July 1,
2006;

Receivers with screen sizes 13” to
24”"—100% of all such units must
include DTV tuners effective July 1,
2007;

TV Interface Devices (videocassette
recorders (VCRs), digital versatile disk
(DVD) players/recorders, etc.) that
receive broadcast television signals—
100% of all such units must include
DTV tuners effective July 1, 2007.

3. In their petition for rulemaking,
CEA-CERC request that we eliminate
the July 1, 2005, requirement for 50
percent of TV receivers with screen
sizes 25 to 36 inches to include DTV
reception capability and instead
advance from July 1, 2006, to March 1,
2006, date for all such receivers to
include a DTV tuner. They submit that
manufacturers and retailers experience
with the 50 percent provision for 36
inch and larger receivers is that the 50
percent aspect of the phase-in plan is
antithetical to the purpose of the
requirement. CEA—CERC state that, in
practice, the 50 percent requirement has
proven to be unduly disruptive in the
marketplace in ways unforeseen and, in
fact, threatens to slow, rather than
speed, consumer migration to TV
receivers with DTV tuners. They
indicate that this is because consumers
typically choose a lower-priced product
with otherwise similar features except
for the DTV tuner.

4. The DTV tuner requirement is
intended to provide this capability to
the general population on a schedule
that will promote a rapid completion of
the transition while minimizing the
potential for the incremental costs of
DTV tuning capability to disrupt the
television receiver market. At the time
we adopted the 50 percent of
production elements of the phase-in
provisions of the DTV tuner

requirement, our intent was that these
intermediate increases in the
proportions of new receivers with DTV
tuners would gradually apply the tuner
requirement to progressively greater
proportions of receivers as
manufacturers develop efficiencies in
production and thereby minimize the
impact of the tuner requirement on both
manufacturers/importers and
consumers. As described in the CEA-
CERC petition, it now appears that the
partial production elements of this plan
may be impeding rather than promoting
the introduction of TV receivers that
include DTV tuners. We are initiating
this rulemaking proceeding to consider
whether there is a need to modify the
implementation schedule of the DTV
tuner requirement for receivers with
screen sizes 25 to 36 inches to address
the disruptive effects on the TV receiver
market indicated in the CEA-CERC
petition and, if so, to develop revisions
to that plan that will achieve our goal
that all new television receivers include
DTV tuning capability by July 1, 2007,
in a phased in approach that will help
develop economies of scale, and our
goal of furthering the DTV transition.

5. In considering this matter, it is our
intent that any revisions we may make
to the tuner requirement should not
serve to delay the completion of the
DTV transition. We believe it is
important that the implementation
schedule under any such revisions
should foster a more rapid introduction
of DTV reception capability and in no
event should extend the current July 1,
2007, date for full implementation. We
also continue to believe that it is
desirable and important to provide for
the gradual introduction of the DTV
tuner requirement in order to allow
manufacturers and importers to develop
the economies of scale that are
necessary to reduce the costs of DTV
tuners when they are included in
smaller screen sets and other devices
such as videocassette and DVD
recorders that do not include a viewing
screen.

6. In this context, we request
comment on whether there is need to
revise the TV tuner requirement
implementation schedule for receivers
with screen sizes 25 to 36 inches and
suggestions for specific revisions to the
schedule for such devices to address
that need. We specifically request
comment on the approach suggested by
CEA-CERC whereby the requirement
that 50 percent of receivers with screen
sizes 25 inches to 36 inches incorporate
a DTV tuner in the period from July 1,
2005, to July 1, 2006, would be
eliminated and replaced with a new
provision requiring that all receivers

with screen sizes 25 inches to 36 inches
be required to include a DTV tuner
effective March 1, 2006. We also invite
alternative approaches for addressing
the market situation described in the
CEA-CERC petition and intend to
consider the full range of options that
are consistent with our stated goals.
However, commenting parties are
advised that we do not intend to extend
the July 1, 2007, date by which all
broadcast television receivers include
DTV reception capability.

Initial Regulatory Flexibility Analysis

7. As required by the Regulatory
Flexibility Act of 1980, as amended
(“RFA”),* the Commission has prepared
this Initial Regulatory Flexibility
Analysis (“IRFA”) of the possible
significant economic impact on small
entities by the policies and rules
proposed in this Notice of Proposed
Rulemaking (“NPRM”). Written public
comments are requested on this IRFA.
Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments on the
NPRM provided in paragraph 11. The
Commission will send a copy of the
NPRM, including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration.? In addition,
the NPRM and IRFA (or summaries
thereof) will be published in the Federal
Register.3

A. Need for and Objectives of the
Proposed Rules. As described in the
NPRM, the changes to the rules being
considered in this proceeding are
intended to ensure a smooth transition
of the nation’s television system to
digital television. Beginning in 1987, the
Commission undertook to bring the
most up-to-date technology to broadcast
television. That resulted in several
Commission decisions, including those
adopting a digital television (DTV)
standard, DTV service rules, and a Table
of DTV Allotments. The Table of DTV
Allotments provides each existing
television broadcaster with a second
channel on which to operate a DTV
station for the transition period, after
which one of its channels will revert to
the government for use in other services.
The transition deadline established by
Congress is December 31, 2006.
Consistent with its efforts to promote
the expeditious completion of the DTV
transition, the Commission has adopted
a requirement that all new television

1See 5 U.S.C. 603. The RFA, See 5 U.S.C. 601—
612, has been amended by the Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA), Pub. L. 104-121, Title II, 110 Stat. 857
(1996).

2 See 5 U.S.C. 603(a).

3 See id.
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receivers imported or shipped in
interstate commerce after July 1, 2007,
include the capability to receive DTV
signals off-the-air. In order to minimize
the impact of the DTV tuner
requirement on both manufacturers and
consumers, the Commission adopted a
phase-in schedule that applies the DTV
tuner requirement first to receivers with
the screens and then to progressively
smaller screen receivers and TV
interface devices. The Consumer
Electronics Association and the
Consumer Electronics Retailers
Coalition (CEA—CERC) submitted a
petition for rule making requesting that
the Commission eliminate the portion of
the phase-in schedule requiring that 50
percent of TV receivers with screen
sizes 25” to 36” include DTV reception
capability from July 1, 2005, to July 1,
2006, and instead advance the date for
requiring all such receivers to include a
DTV tuner to March 1, 2006, from July
1, 2006. CEA—CERC indicates that the
50 percent requirement has proven to be
disruptive to the market in the case of
larger screen receivers. We issued the
NPRM to consider whether there is a
need to modify the portion of the DTV
tuner requirement phase-in plan that
applies to receivers with screen sizes
24” to 36”, and if so, to develop
revisions to that plan that will achieve
our goal that all new television receivers
include DTV tuning capability by July 1,
2007.

B. Legal Basis. The authority for the
action proposed in this rulemaking is
contained in sections 4(i) & (j), 303, 307,
309 and 336 of the Communications Act
of 1934, as amended, 47 U.S.C. 154(i) &
(i), 303, 307, 309 and 336.

C. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply. The RFA
directs the Commission to provide a
description of and, where feasible, an
estimate of the number of small entities
that will be affected by the proposed
rules.# The RFA generally defines the
term ‘‘small entity”” as having the same
meaning as the terms ‘““small business,”
“small organization,” and “small
governmental entity.”” 5 In addition, the
term ““small business” has the same
meaning as the term ““small business
concern” under the Small Business
Act.® A small business concern is one

45 U.S.C. 603(b)(3).

55 U.S.C. 601(6).

65 U.S.C. 601(3) (incorporating by reference the
definition of “small business concern’ in the Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “‘unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of

which: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration
(“SBA™).7

Electronics Equipment Manufacturers.

Rules adopted in this proceeding would
apply to manufacturers of DTV
receiving equipment and other types of
consumer electronics equipment. The
SBA has developed definitions of small
entity for manufacturers of audio and
video equipment & as well as radio and
television broadcasting and wireless
communications equipment.® These
categories both include all such
companies employing 750 or fewer
employees. The Commission has not
developed a definition of small entities
applicable to manufacturers of
electronic equipment used by
consumers, as compared to industrial
use by television licensees and related
businesses. Therefore, we will utilize
the SBA definitions applicable to
manufacturers of audio and visual
equipment and radio and television
broadcasting and wireless
communications equipment, since these
are the two closest NAICS Codes
applicable to the consumer electronics
equipment manufacturing industry.
However, these NAICS categories are
broad and specific figures are not
available as to how many of these
establishments manufacture consumer
equipment. According to the SBA’s
regulations, an audio and visual
equipment manufacturer must have 750
or fewer employees in order to qualify
as a small business concern.10 Census
Bureau data indicates that there are 554
U.S. establishments that manufacture
audio and visual equipment, and that
542 of these establishments have fewer
than 500 employees and would be
classified as small entities.’* The
remaining 12 establishments have 500
or more employees; however, we are
unable to determine how many of those
have fewer than 750 employees and
therefore, also qualify as small entities

such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

715 U.S.C. 632.

813 CFR 121.201 (NAICS Code 334310).

913 CFR 121.201 (NAICS Code 334220).

1013 CFR 121.201 (NAICS Code 334310).

11Economics and Statistics Administration,
Bureau of Census, U.S. Department of Commerce,
1997 Economic Census, Industry Series—
Manufacturing, Audio and Video Equipment
Manufacturing, Table 4 at 9 (1999). The amount of
500 employees was used to estimate the number of
small business firms because the relevant Census
categories stopped at 499 employees and began at
500 employees. No category for 750 employees
existed. Thus, the number is as accurate as it is
possible to calculate with the available information.

under the SBA definition. Under the
SBA’s regulations, a radio and television
broadcasting and wireless
communications equipment
manufacturer must also have 750 or
fewer employees in order to qualify as
a small business concern.?2 Census
Bureau data indicates that there 1,215
U.S. establishments that manufacture
radio and television broadcasting and
wireless communications equipment,
and that 1,150 of these establishments
have fewer than 500 employees and
would be classified as small entities.13
The remaining 65 establishments have
500 or more employees; however, we
are unable to determine how many of
those have fewer than 750 employees
and therefore, also qualify as small
entities under the SBA definition. We
therefore conclude that there are no
more than 542 small manufacturers of
audio and visual electronics equipment
and no more than 1,150 small
manufacturers of radio and television
broadcasting and wireless
communications equipment for
consumer/household use.

Computer Manufacturers. The
Commission has not developed a
definition of small entities applicable to
computer manufacturers. Therefore, we
will utilize the SBA definition of
electronic computers manufacturing.
According to SBA regulations, a
computer manufacturer must have 1,000
or fewer employees in order to qualify
as a small entity.1* Census Bureau data
indicates that there are 563 firms that
manufacture electronic computers and
of those, 544 have fewer than 1,000
employees and qualify as small
entities.15 The remaining 19 firms have
1,000 or more employees. We conclude
that there are approximately 544 small
computer manufacturers.

D. Description of Projected Reporting,
Recordkeeping and other Compliance
Requirements. At this time, we do not
expect that the rule changes being
considered in this proceeding would
impose any significant additional

1213 CFR 121.201 (NAICS Code 513220).

13 Economics and Statistics Administration,
Bureau of Census, U.S. Department of Commerce,
1997 Economic Census, Industry Series—
Manufacturing, Radio and Television Broadcasting
and Wireless Communications Equipment
Manufacturing, Table 4 at 9 (1999). The amount of
500 employees was used to estimate the number of
small business firms because the relevant Census
categories stopped at 499 employees and began at
500 employees. No category for 750 employees
existed. Thus, the number is as accurate as it is
possible to calculate with the available information.

1413 CFR 121.201 (NAICS Code 334111).

15Fconomics and Statistics Administration,
Bureau of Census, U.S. Department of Commerce,
1997 Economic Census, Industry Series—
Manufacturing, Electronic Computer
Manufacturing, Table 4 at 9 (1999).
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recordkeeping or recordkeeping
requirements. While the modifications
being considered in the Notice could
have an impact on consumer electronics
manufacturers and broadcasters, such
impact would be similarly costly for
both large and small entities. We seek
comment on whether others perceive a
need for more extensive recordkeeping
under specific options for addressing
the issues in the NPRM and, if so,
whether the burden would fall on large
and small entities differently.

E. Steps Taken to Minimize
Significant Impact on Small Entities,
and Significant Alternatives Considered.
The RFA requires an agency to describe
any significant alternatives that it has
considered in reaching its proposed
approach, which may include the
following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.1®

The rule changes under consideration
in this proceeding would revise the
schedule for implementation of the
requirement that new television
receivers include the capability for
reception of broadcast DTV signals. We
requested comment on a suggestion for
revising the schedule submitted by
CEA-CERC in their petition for
rulemaking. We also invited interested
parties to submit alternative suggestions
for revising the implementation
schedule.”

F. Federal Rules Which Duplicate,
Overlap, or Conflict with the
Commission’s Proposals. None.

8. Ordering Clauses. Pursuant to the
authority contained in sections 2(a), 4(i)
& (j), 7, and 303 of the Communications
Act of 1934 as amended, 47 U.S.C.
152(a), 154(i) & (j), 157, and 303, this
Notice of Proposed Rule Making is
adopted.

9. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, will send a copy of
this NPRM, including the IRFA, to the
Chief Counsel for Advocacy of the Small
Business Administration, in accordance
with the Regulatory Flexibility Act.

165 U.S.C. 603.
17 See NPRM, paragraph 8.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 05-5402 Filed 3—17-05; 8:45 am|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90
[WT Docket No. 05-62; FCC 05-31]

Amendment of the Commission’s
Rules to Provide for Flexible Use of the
896-901 MHz and 935-940 MHz Bands
Allotted to the Business and Industrial
Land Transportation Pool, and
Oppositions

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: In this document, the
Commission proposes amendments of
its rules to facilitate more flexible use of
the 199 channels allocated to the
Business and Industrial Land
Transportation (B/ILT) Pools in the 896—
901/935-940 MHz (900 MHz) bands, by
permitting any use of the B/ILT
channels in the 900 MHz band that is
consistent with the band’s fixed and
mobile allocations. In addition, the
Commission proposes to license the
remaining spectrum using a geographic
area licensing scheme, and to adopt
service rules, including licensing,
technical and operational rules for the
new geographic licensees. Further, the
Commission seeks comment on
competitive bidding rules and
procedures to be used in the event that
mutually exclusive applications are
filed for the 900 MHz proposed
geographic licenses.

DATES: Comments are due on or before
April 18, 2005. Reply comments are due
May 2, 2005.

ADDRESSES: You may submit comments,
identified by WT Docket No. 05-62, by
any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Web Site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

e Email: To receive filing instructions
for e-mail comments, commenters
should send an e-mail to ecfs@fcc.gov,
and should include the following words
in the body of the message, “get form
<your e-mail address>.” A sample form
and directions will be sent in reply.
Include the docket number(s) in the
subject line of the message.

e Mail: Appropriate addresses for
submitting comments and reply
comments may be found in the
SUPPLEMENTARY INFORMATION section of
this document.

e People with Disabilities: Contact
the FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by e-mail: FCC504@fcc.gov
or phone: 202-418-0530 or TTY: 202—
418-0432.

For detailed instructions for submitting
comments and additional information
on the rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

In addition to filing comments with
the Secretary, a copy of any comments
on the Paperwork Reduction Act
information collection requirements
contained herein should be submitted to
Judith B. Herman, Federal
Communications Commission, Room 1—
C804, 445 12th Street, SW., Washington,
DC 20554, or via the Internet to Judith-
B.Herman@fcc.gov, and to Kristy L.
LaLonde, OMB Desk Officer, Room
10234 NEOB, 725 17th Street, NW.,
Washington, DC 20503, via the Internet
to Kristy_L. LaLonde@omb.eop.gov, or
via fax at 202—395-5167.

FOR FURTHER INFORMATION CONTACT:
Michael Connelly, Wireless
Telecommunications Bureau, at (202)
418—0620.

SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
Communications Commission’s Notice
and Proposed Rulemaking (NPRM), FCC
05-31, in WT Docket No. 05-62,
adopted February 10, 2005, and released
February 16, 2005. The full text of this
document is available for public
inspection during regular business
hours at the FCC Reference Information
Center, 445 12th St., SW., Room CY—
A257, Washington, DC 20554. The
complete text may be purchased from
the Commission’s duplicating
contractor: Best Copy & Printing, Inc.,
445 12th Street, SW., Room CY-B402,
Washington, DC, 20554, telephone 800—
378-3160, facsimile 202—488-5563, or
via e-mail at www.fcc@bcpiweb.com.

Paperwork Reduction Act

This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “‘for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
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Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Pursuant to §§1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415,
1.419, interested parties may file
comments and reply comments on or
before the dates indicated on the first
page of this document. Comments may
be filed using: (1) The Commission’s
Electronic Comment Filing System
(ECFS), (2) the Federal Government’s
eRulemaking Portal, or (3) by filing
paper copies. See Electronic Filing of
Documents in Rulemaking Proceedings,
63 FR 24121 (1998).

¢ Electronic Filers: Comments may be
filed electronically using the Internet by
accessing the ECFS: http://www.fcc.gov/
cgb/ecfs/ or the Federal eRulemaking
Portal: http://www.regulations.gov.
Filers should follow the instructions
provided on the website for submitting
comments.

e For ECFS filers, if multiple docket
or rulemaking numbers appear in the
caption of this proceeding, filers must
transmit one electronic copy of the
comments for each docket or
rulemaking number referenced in the
caption. In completing the transmittal
screen, filers should include their full
name, U.S. Postal Service mailing
address, and the applicable docket or
rulemaking number. Parties may also
submit an electronic comment by
Internet e-mail. To get filing
instructions, filers should send an e-
mail to ecfs@fcc.gov, and include the
following words in the body of the
message, ‘“‘get form.” A sample form and
directions will be sent in response.

¢ Paper Filers: Parties who choose to
file by paper must file an original and
four copies of each filing. If more than
one docket or rulemaking number
appears in the caption of this
proceeding, filers must submit two
additional copies for each additional
docket or rulemaking number.

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although we continue to experience
delays in receiving U.S. Postal Service
mail). All filings must be addressed to
the Commission’s Secretary, Office of
the Secretary, Federal Communications
Commission.

¢ The Commission’s contractor will
receive hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any

envelopes must be disposed of before
entering the building.

e Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

o U.S. Postal Service first-class,
Express, and Priority mail should be
addressed to 445 12th Street, SW.,
Washington DC 20554.

People with Disabilities: Contact the
FCC to request materials in accessible
formats (braille, large print, electronic
files, audio format, etc.) by e-mail at
FCC504@fcc.gov or call the Consumer &
Governmental Affairs Bureau at 202—
418-0531 (voice), 202—418-7365 (TTY).

Synopsis of Notice of Proposed
Rulemaking

I. Background

1. In 1986, the Commission
established a pool structure for the 900
MHz PLMR spectrum and allocated 2.5
MH?z for the Industrial/Land
Transportation Pool (99 channels) and
2.5 MHz for the Business Pool (100
channels) (collectively, the B/ILT
Pools). The B/ILT Pools were
established for use by site-by-site
licensees engaged in commercial
activities, the operation of educational,
philanthropic, or ecclesiastical
institutions, clergy activities, or the
operation of hospitals, clinics, or
medical associations. In addition,
eligibility was also provided for any
corporations furnishing nonprofit radio
communication service to its parent
corporation or subsidiary. Currently,
applications for use of the B/ILT
frequencies are limited to private,
internal use systems.

2. On July 8, 2004, in its 800 MHz
Report and Order, 69 FR 67,823, the
Commission adopted significant
technical and procedural measures
designed to address the problem of
interference to public safety
communications in the 800 MHz band.
As part of its reconfiguration plan at 800
MHz, the Commission consolidated the
B/ILT Pools in the 800 MHz and 900
MHz bands, allowing any eligible B/ILT
licensee to be licensed on the
consolidated channels. The Commission
also provided for additional flexibility
in the 900 MHz band by allowing 900
MHz PLMR licensees to initiate CMRS
operations on their currently authorized
spectrum or to assign their
authorizations to others for CMRS use.
The Commission reasoned that since it
permitted CMRS use of PLMR
frequencies in the 800 MHz land mobile
band, similar rules should apply in the
900 MHz land mobile spectrum, in the

interest of regulatory symmetry. The
Commission also noted that in order to
provide the “‘green space” necessary to
effect reconfiguration of the 800 MHz
band, some operations may need to shift
from the 800 MHz to 900 MHz band.

II. Discussion

A. Flexible Use, Regulatory Framework,
and Assignment of Licenses

3. The Commission proposes service
rules for the new 900 MHz channels that
would provide licensees flexible use.
The Commission expects the economic
efficiencies of flexibility to foster, not
deter, technology development and
investment in communications services
and systems. The Commission seeks
comment on its tentative conclusion to
continue to license these bands under
the framework of part 90 of our rules.

B. Band Plan and Size of Geographic
Service Areas

4. The Commission tentatively
concludes that it should license this 900
MHz spectrum using a geographic area
licensing scheme, believing that
geographic area licensing will maximize
flexibility, permit new and innovative
technologies to rapidly develop in these
bands, and allow a licensee substantial
flexibility to respond to market demand,
resulting in significant improvements in
spectrum utilization. Should the
Commission adopt a geographic area
approach for licensing the flexible-use
spectrum, it seeks comment on the
appropriate size of that geographic area.
In particular, the Commission asks
whether it should adopt Major
Economic Areas (MEAs) or Basic
Economic Areas (EAs). The Commission
notes that MEAs may have the effect of
creating opportunities for both existing
licensees and new entrants to meet
customer demands for wide-area
service, increasing spectrum efficiency,
providing better quality service to end
users, and allowing service to reach
potential end users that may otherwise
be without adequate communication
options, while Basic Economic Areas
(EAs) may provide greater opportunities
for small and medium-sized businesses
to successfully compete against larger,
well-financed bidders, and that EAs
may facilitate the ability of incumbents
and other small and medium-sized
operators of smaller systems to
participate in geographic area licensing.

C. Channel Block Size

5. The Commission seeks comment on
its proposal to license the 900 MHz
flexible-use channels in nineteen blocks
of ten contiguous channels each, and
one block of nine contiguous channels.
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The Commission believes the proposed
configuration can provide operational
flexibility and efficiency by allowing
providers to use new technologies and
compete effectively with other
commercial providers, and avoids the
transaction costs associated with
reaggregation of spectrum, while
promoting the flexibility necessary to
facilitate secondary market uses. The
Commission also asks whether a more
viable option under an EA-based
licensing approach might include nine
blocks of twenty non-contiguous
channels each and one block of nineteen
non-contiguous channels, which would
allow potential bidders to acquire a
larger number of channels, albeit in
smaller geographic areas. Commenters
might also consider the option of
dedicating the upper four channel
blocks (i.e., QQ, RR, SS, TT) to
traditional B/ILT services. The
Commission also asks commenters to
consider whether to permit potential
bidders to bid on licenses comprising
multiple band plans according to the
band plan configuration they prefer and
use the bidders’ collective valuation of
licenses consistent with each band plan
in determining which band plan to
implement. The Commission seeks
comment on its proposal to permit
licensees to aggregate blocks and to
allow both incumbents and new
entrants to bid on the spectrum.

D. Operational Flexibility

6. The Commission seeks comment on
its tentative conclusion that geographic
area licensees in the 900 MHz band
should be permitted to construct
stations at any authorized site and on
any available channel within their
licensing area, and that geographic area
licensees may expand or modify
facilities throughout their service areas
without prior Commission approval, so
long as the systems continue to be in
compliance with the Commission’s
technical and operational rules, protect
incumbents, and are consistent with
international requirements and
approvals.

E. Treatment of Incumbent Systems

7. The Commission proposes that
geographic area licensees afford the
same protection to incumbent B/ILT
systems as is provided to incumbents by
existing 900 MHz SMR MTA licensees,
and tentatively concludes that the
geographic area licensee’s co-channel
obligations cease upon the deletion of a
revoked or terminated co-channel
station authorization from the
Commission’s licensing records.
Although the Commission believes this
interference protection proposal will

adequately protect incumbent
operations, it asks commenters to
consider whether additional
interference protection requirements are
needed. The Commission notes that
licensees may be faced with the same
interference problems that necessitated
the remedies adopted in the 800 MHz
R&O0 unless equivalent interference
abatement requirements are established
at 900 MHz. Also, the Commission
proposes to define the existing service
area of an incumbent B/ILT system by
its originally-licensed 40 dBuV/m field
strength contour, and to permit
incumbent licensees to add or modify
transmit sites in their existing service
area, without prior approval or without
post construction notification to the
Commission, so long as their original 40
dBuV/m signal is not expanded.

8.The Commission also seeks
comment on whether to provide an
option for incumbent licensees to return
their licensees through an auction that
includes the new geographic area
overlay licenses for white space as well
as any site-based licenses currently held
by incumbent licensees who may be
willing to exchange or sell their
licenses. In versions of this general form
of auction discussed by the
Commission, existing licensees would
not be required to relinquish their
rights, but they would be likely to do so
if compensation for their license
exceeded the value to them of
continuing with their current use. Such
a mechanism to promote the efficient
transition of incumbent users may be
most useful in situations in which the
anticipated use of the spectrum under
new service rules is incompatible with
the continued existence of incumbents
operating legacy systems in the band.
While the Commission expects that the
overlay licenses it makes available in
this proceeding will be useful for
providing new services regardless of the
existence of site-based B/ILT users, the
availability of incumbent providers’
licenses may encourage a quicker and
smoother transition of the 900 MHz
spectrum to uses consistent with the
more flexible service rules proposed
here.

F. Emission and Field Strength Limits

9. Regarding emissions, the
Commission seeks comment on its
proposal that, on any frequency in a
geographic area licensee’s spectrum
block that is adjacent to a non-
geographic area frequency, the power of
any emission shall be attenuated below
the transmitter power (P) by at least 43
plus 10 logio (P) decibels or 80 decibels,
whichever is the lesser attenuation; the
Commission tentatively concludes that

this emission mask would adequately
protect licensees in neighboring
spectrum. Regarding field strength
limits, the Commission requests
comment on whether 40 dBuV/m is an
appropriate field strength level for a
geographic area licensee’s operations at
its service area border, and asks
commenters to address whether this
limit furthers the Commission’s goal of
avoiding harmful interference or
whether stricter requirements are
necessary.

G. Performance Requirements and Other
Operating and Technical Rules

10. The Commission proposes to
require new 900 MHz licensees to
submit to the Commission a showing of
substantial service (as opposed to a
population benchmark) in their licensed
area within either five or ten years of
being licensed, believing that this
performance requirement could provide
greater flexibility for parties interested
in entering into spectrum leasing
arrangements involving this spectrum,
as well as for providing service to rural
or sparsely populated areas. The
Commission also seeks comment on
whether it should modify existing
coverage requirements for 900 MHz
SMR services to mirror the proposed
substantial service showing for those
900 MHz licensees permitted flexible
spectrum use; whether to retain or
eliminate loading requirements as they
apply to existing B/ILT authorizations;
and whether the general provisions of
part 90 to the 900 MHz B/ILT “white
space’”’ spectrum is appropriate.

H. Competitive Bidding Procedures

11. The Commission proposes to
conduct the auction for these 900 MHz
channel licenses under the general
competitive bidding rules established in
part 1, subpart Q of the Commission’s
Rules, and substantially consistent with
the bidding procedures that have been
employed in previous Commission
auctions, including rules governing
designated entities, application and
payment procedures, reporting
requirements, collusion issues, and
unjust enrichment. The Commission
also proposes small business bidding
credits to further the statutory goals of
ensuring that small businesses, rural
telephone companies, and businesses
owned by members of minority groups
and women are given the opportunity to
participate in the provision of spectrum-
based services. The Commission seeks
comment on its proposal to define a
small business as an entity with average
annual gross revenues for the three
preceding years not to exceed $15
million, and to define a very small
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business as an entity with average
annual gross revenues for the three
preceding years not to exceed $3
million. The Commission seeks
comment on these proposals.

II1. Procedural Matters

A. Initial Regulatory Flexibility Act
Analysis

12. As required by the Regulatory
Flexibility Act of 1980 (RFA), the
Commission has prepared an Initial
Regulatory Flexibility Analysis (IRFA)
of the possible significant economic
impact on small entities of the policies
and rules proposed in the Notice. The
analysis is found in Appendix B of the
NPRM. The Commission requests
written public comment on the analysis.
Comments must be filed by the same
dates as listed in paragraph 70 of the
NPRM, and must have a separate and
distinct heading designating them as
responses to the IRFA. The
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, will send a copy of
the NPRM, including the IRFA, to the
Chief Counsel for Advocacy of the Small
Business Administration.

B. Need for, and Objectives of, the
Notice of Proposed Rulemaking and
Memorandum Opinion and Order

13. In the NPRM, the Commission
proposes amendments to part 90 of its
rules to facilitate more flexible use of
the 199 channels allocated to the
Business and Industrial Land
Transportation (B/ILT) Pool in the 896—
901/935—940 MHz (900 MHz) bands.
The Commission proposes to permit any
use of the B/ILT channels in the 900
MHz band that is consistent with the
band’s fixed and mobile allocations, and
to license the remaining spectrum or
“white space” using a geographic area
licensing scheme and propose
competitive bidding rules to select from
among mutually exclusive applicants.
The Commission also sets forth
proposals for auction procedures for the
remaining 900 MHz spectrum in the B/
ILT category channels. The Commission
believes these proposed rules will serve
its twin goals of providing service to the
public consistently and expeditiously,
and allowing the marketplace to
respond to consumer demands, and
notes that allowing for flexible use of
this spectrum will greatly aid in
facilitating band reconfiguration
occurring at 800 MHz. The Commission
believes that the rules and policies
proposed in the NPRM strike a fair and
equitable balance between the interests
of incumbent B/ILT licensees, and those
seeking to provide geographic area

service, and further believes that these
rules and policies will promote
competition, while providing
opportunities for incumbents to
continue to pursue their business plans.

C. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply

14. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules and policies, if
adopted. The RFA generally defines the
term ‘“‘small entity” as having the same
meaning as the terms “small business,”
“small organization,” and “‘small
governmental jurisdiction.” In addition,
the term ““small business” has the same
meaning as the term “small business
concern” under the Small Business Act.
A ““small business concern” is one
which: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
SBA.

15. Small Businesses. Nationwide,
there are a total of 22.4 million small
businesses, according to SBA data.

16. Small Organizations. Nationwide,
there are approximately 1.6 million
small organizations.

17. Small Governmental Jurisdictions.
The term ““small governmental
jurisdiction” is defined as “governments
of cities, towns, townships, villages,
school districts, or special districts, with
a population of less than fifty
thousand.” As of 1997, there were
approximately 87,453 governmental
jurisdictions in the United States. This
number includes 39,044 county
governments, municipalities, and
townships, of which 37,546
(approximately 96.2%) have
populations of fewer than 50,000, and of
which 1,498 have populations of 50,000
or more. Thus, we estimate the number
of small governmental jurisdictions
overall to be 84,098 or fewer.

18. The Commission has determined
that 1,040, or more, licenses will be
awarded in the 896—901 MHz and 935—
940 MHz B/ILT MHz bands; the
Commission does not yet know how
many applicants or licensees in these
bands will be small entities. Thus, the
Commission assumes, for purposes of
this IRFA, that all prospective licensees
are small entities as that term is defined
by the SBA or by our proposed small
business definitions for these bands.
The Commission invites comment on
this analysis.

19. Wireless Service Providers. The
SBA has developed a small business
size standard for wireless firms within

the two broad economic census
categories of “Paging” and ““Cellular and
Other Wireless Telecommunications.”
Under both SBA categories, a wireless
business is small if it has 1,500 or fewer
employees. For the census category of
Paging, Census Bureau data for 1997
show that there were 1,320 firms in this
category, total, that operated for the
entire year. Of this total, 1,303 firms had
employment of 999 or fewer employees,
and an additional 17 firms had
employment of 1,000 employees or
more. Thus, under this category and
associated small business size standard,
the great majority of firms can be
considered small. For the census
category Cellular and Other Wireless
Telecommunications, Census Bureau
data for 1997 show that there were 977
firms in this category, total, that
operated for the entire year. Of this
total, 965 firms had employment of 999
or fewer employees, and an additional
12 firms had employment of 1,000
employees or more. Thus, under this
second category and size standard, the
great majority of firms can, again, be
considered small.

20. Wireless Telephony. Wireless
telephony includes cellular, personal
communications services, and
specialized mobile radio telephony
carriers. The SBA has developed a small
business size standard for ““Cellular and
Other Wireless Telecommunications”
services. Under that SBA small business
size standard, a business is small if it
has 1,500 or fewer employees.
According to Commission data, 447
carriers reported that they were engaged
in the provision of wireless telephony.
We have estimated that 245 of these are
small under the SBA small business size
standard.

21. Broadband Personal
Communications Service. The
broadband personal communications
services (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission has created a small
business size standard for Blocks C and
F as an entity that has average gross
revenues of less than $40 million in the
three previous calendar years. For Block
F, an additional small business size
standard for ‘“very small business” was
added and is defined as an entity that,
together with its affiliates, has average
gross revenues of not more than $15
million for the preceding three calendar
years. These small business size
standards, in the context of broadband
PCS auctions, have been approved by
the SBA. No small businesses within the
SBA-approved small business size
standards bid successfully for licenses
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in Blocks A and B. There were 90
winning bidders that qualified as small
entities in the Block C auctions. A total
of 93 ““small” and ““very small” business
bidders won approximately 40 percent
of the 1,479 licenses for Blocks D, E, and
F. On March 23, 1999, the Commission
reauctioned 155 C, D, E, and F Block
licenses; there were 113 small business
winning bidders.

22. On January 26, 2001, the
Commission completed the auction of
422 C and F Broadband PCS licenses in
Auction No. 35. Of the 35 winning
bidders in this auction, 29 qualified as
“small”” or “very small” businesses.
Subsequent events concerning Auction
35, including judicial and agency
determinations, resulted in a total of 163
C and F Block licenses being available
for grant.

23. Cellular Licensees. The SBA has
developed a small business size
standard for wireless firms within the
broad economic census category
“Cellular and Other Wireless
Telecommunications.” Under this SBA
category, a wireless business is small if
it has 1,500 or fewer employees. For the
census category Cellular and Other
Wireless Telecommunications firms,
Census Bureau data for 1997 show that
there were 977 firms in this category,
total, that operated for the entire year.
Of this total, 965 firms had employment
of 999 or fewer employees, and an
additional 12 firms had employment of
1,000 employees or more. Thus, under
this category and size standard, the great
majority of firms can be considered
small. According to Commission data,
447 carriers reported that they were
engaged in the provision of cellular
service, personal communications
service, or specialized mobile radio
telephony services, which are placed
together in the data. We have estimated
that 245 of these are small, under the
SBA small business size standard.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

24. The NPRM proposes to amend
part 90 of the Commission’s rules to
facilitate more flexible use of the 199
channels allocated to the Business and
Industrial Land Transportation (B/ILT)
Pools in the 896—901/935-940 MHz (900
MHz) bands, to permit any use of the B/
ILT channels in the 900 MHz band that
is consistent with the band’s fixed and
mobile allocations. It also proposes to
license the unencumbered spectrum
through geographic area licensing.
Accordingly, the Commission proposes
service rules, including licensing,
technical and operational rules for the
new geographic licensees, and seeks

comment on defining the rights of B/ILT
licensees already operating in the 900
MHz band. The Commission also seeks
comment on competitive bidding rules
and procedures to be used in the event
that mutually exclusive applications are
filed for the 900 MHz proposed
geographic licenses.

25. In paragraphs 12—14 of the NPRM,
the Commission proposes service rules
for the new 900 MHz channels that
would provide licensees with the
flexibility to employ this spectrum for
any use permitted by the United States
Table of Frequency Allocations
contained in part 2 of our rules (i.e.,
fixed or mobile services), believing that
such flexibility fully meets criteria set
forth in section 303(y) of the
Communications Act of 1934, as
amended. The NPRM tentatively
concludes that such use would be
consistent with applicable international
agreements, and that the public interest
benefits of flexibility are numerous, and
notes that the Commission has
identified the establishment of
maximum feasible flexibility in both
spectrum designations and allocations
and service rules as a critical means of
ensuring that spectrum is put to its most
beneficial use.

The Commission believes that the
economic efficiencies of flexibility
foster, rather than deter, technology
development and investment in
communications services and systems.

26. In paragraphs 17-19 of the NPRM,
the Commission seeks comment on its
proposal to license this 900 MHz
spectrum using geographic area
licensing, believing that such a licensing
scheme is well-suited for the types of
fixed and mobile services that will
likely develop in this overlay band. The
Commission invites commenters to
explain any opposition and the costs
and benefits associated with any
preferable licensing proposal. In
paragraphs 21-25, the Commission
seeks comment on its proposal to adopt
Major Economic Areas (“MEAs”), or, in
the alternative, Economic Areas (“EAs”’)
as the appropriate geographic size. On
the one hand, allowing the new 900
MHz licensees the use of frequencies for
systems providing coverage across wide
areas will increase spectrum efficiency,
provide better quality service to end
users, and allow service to reach
potential end users that may otherwise
be without adequate communication
options, and that the MEA-based
licensees will be in a better position to
address the needs of system users,
customers, or lessees that have wide-
area requirements; on the other hand,
EAs, which are more than three times
the number of delineated economic

areas than MEAs, may facilitate the
ability of incumbents and other small
and medium-sized operators of smaller
systems to participate in geographic area
licensing. Adopting an EA-based
licensing scheme may permit small
bidders and rural companies wishing
smaller license areas to obtain them
directly at auction rather than facing the
uncertainty and transaction costs of
working out post-auction partitioning
agreements.

27. In paragraphs 26-30 of the NPRM,
the Commission proposes to license the
900 MHz flexible-use channels in
nineteen blocks of ten contiguous
channels each, and one block of nine
contiguous channels, with each ten-
channel block separately licensed.
Under the Commission’s proposal,
applicants would be permitted to
aggregate blocks if they wish, without
eligibility restriction for any channel
block. The Commission seeks comment
on whether the proposed 900 MHz
channel block plan strikes a balance in
affording small, medium and large
operators the opportunity to obtain
sufficient spectrum to establish viable
and competitive wide-area systems, and
whether the plan offers a middle ground
between larger channel blocks that may
block entry to new, smaller operators,
and smaller block sizes that may hinder
wide-area operations.

28. In paragraphs 45-51 of the NPRM,
the Commission proposes that the new
900 MHz licensees submit to the
Commission a showing of substantial
service in their licensed area within five
or ten years of being licensed. In making
this proposal, the Commission notes
that a population-based benchmark may
be a considerable obstacle for the
provision of services in rural or sparsely
populated areas, and that population-
based coverage requirements may be
difficult to achieve due to existing band
encumbrances. The Commission also
believes that the ten-year substantial
service requirement provides greater
flexibility for parties interested in
entering into spectrum leasing
arrangements involving this spectrum.

29. In paragraphs 58—63 of the NPRM,
the Commission proposes small
business bidding credits to further the
goals of ensuring that small businesses,
rural telephone companies, and
businesses owned by members of
minority groups and women are given
the opportunity to participate in the
provision of spectrum-based services,
and promoting economic opportunity
and competition by avoiding excessive
concentration of licenses and by
disseminating licenses among a wide
variety of applicants, including small
businesses, rural telephone companies,
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and businesses owned by members of
minority groups and women. To that
end, the Commission proposes a 10
percent bidding credit for small
business and a 15 percent bidding credit
for very small businesses.

30. The Commission requests
comment on how these proposed rules
may be modified to reduce the burden
on small entities and still meet the
objectives of the proceeding.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

31. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance rather than design
standards; and (4) an exemption from
coverage of the rule, or any part thereof
for small entities.

32. The NPRM proposes to establish
small business bidding credits to further
the goals of ensuring that small
businesses, rural telephone companies,
and businesses owned by members of
minority groups and women are given
the opportunity to participate in the
provision of spectrum-based services,
with a 10 percent bidding credit for
small business and a 15 percent bidding
credit for very small businesses. In
addition, the NPRM solicits comment on
a number of proposals and alternatives
regarding the service rules for the 900
MHz band, and seeks to adopt rules that
will reduce regulatory burdens, promote
innovate services and encourage flexible
use of this spectrum. The Commission
believes the proposed rules will open
up economic opportunities to a variety

of spectrum users, which could include
small businesses. Because the
Commission seeks to minimize, to the
extent possible, the economic impact on
small businesses, the NPRM sets forth
various proposals and alternatives for
parties to consider.

33. The NPRM invites comment on
various alternative licensing and service
rules and on a number of issues relating
to how the Commission should craft
service rules for this spectrum that
could have an impact on small entities.
The NPRM proposes a geographic area
approach to service areas, as opposed to
a station-defined licensing approach,
and seeks comment on the appropriate
size of service areas. Specifically, the
NPRM asks for comment on whether
smaller geographic areas would better
serve the needs of small entities.

34. The regulatory burdens proposed
in the NPRM appear necessary in order
to ensure that the public receives the
benefits of innovative new services, or
enhanced existing services, in a prompt
and efficient manner. The Commission
will continue to examine alternatives in
the future with the objectives of
eliminating unnecessary regulations and
minimizing any significant economic
impact on small entities. The
Commission invites comment on any
additional significant alternatives
parties believe should be considered
and on how the approach outlined in
the NPRM will impact small entities,
including small businesses and small
government entities.

IV. Ordering Clauses

35. Pursuant to the authority of
sections 1, 2, 4(i), 7, 10, 201, 214, 301,
302, 303, 307, 308, 309, 310, 319, 324,
332 and 333 of the Communications Act
of 1934, 47 U.S.C. 151, 152, 154(i), 157,
160, 201, 214, 301, 302, 303, 307, 308,
309, 310, 319, 324, 332, 333, this Notice
of Proposed Rulemaking is adopted.

List of Subjects of 47 CFR part 90

Communications common carriers.

APPLICABLE EMISSION MASKS

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Proposed Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 90 as follows:

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

1. The authority citation of part 90
continues to read as follows:

Authority: Sections 4(i), 11, 303(g), 303(r),
and 332(c)(7) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 161,
303(g), 303(r), 332(c)(7).

2. Amend § 90.7 by adding the
definitions ‘““Major Economic Area
(MEA)” and “MEA-based license or
MEA license” in alphabetical order to
read as follows:

§90.7 Definitions.

* * * * *

Major Economic Area (MEA). An
aggregation of Basic Economic Areas
(BEAS) into 52 regions, including the
Gulf of Mexico.

MEA-based license or MEA license. A
license authorizing the right to use a
specified block of SMR spectrum with
one of the 52 Major Economic Areas
(“MEASs”).

* * * * *

§90.210 [Amended]

3. Amend §90.210 as follows:

(a) In the entry for 5850-5925 of the
table “APPLICABLE EMISSIONS
MASKS?” redesignate footnote 4 as
footnote 5; and

(b) In the same table amend the entry
for 896—901/935-940 Frequency band
MHz by adding a new footnote 4.

§90.210 Emission masks.
* * * * *

Frequency band (MHz)

Mask for equip-
ment without
audio low pass
filter

Mask for equip-
ment with audio
low pass filter

* *

896-901/935-9404

* *

* *

4 Equipment used in this band licensed to MTA, EA or MEA or non geographic based systems shall comply with the emission mask provisions

of §90.669 of this chapter.
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* * * * *

4. Amend §90.617 by revising the
section heading, revising paragraph (c)
preceding Table 3, by removing the
undesignated paragraph also preceding
Table 3 (Table 3 remains unchanged), by
revising paragraph (f) preceding Table 6
(Table 6 remains unchanged), and by
adding Table 7 and a Note to Table 7 to
paragraph (f) to read as follows:

§90.617 Frequencies in the 809.750-824/
854.750-869 MHz, and 896—901/935-940
MHz bands available for trunked,
conventional, or cellular system use in non-
border areas.

* * * * *

(c) The channels listed in Table 3 are
available to applicants eligible in the
Industrial/Business Pool of subpart C of
this part but exclude Special Mobilized
Radio Systems as defined in § 90.603(c).
These frequencies are available in non-
border areas. Specialized Mobile Radio
(SMR) systems may be authorized on
these frequencies after [Effective date of
Report and Order]. For multi-channel
systems, channels may be grouped

in the SMR category—which consists of
Specialized Mobile Radio (SMR)
stations and eligible end users. These
frequencies are available in non-border
areas.

* * * * *

Note to Table 7: The channels listed in
Table 7 are available to Business/Industrial/
Land Transportation of SMR eligibles for EA-
based or MEA-based licensing.

vertically or horizontally as they appear
in the following table.
* * * * *

(f) The channels listed in Table 6 are
available for operations only to eligibles

TABLE 7.—896—901/935-940 MHz BAND CHANNELS (199 CHANNELS) AVAILABLE AFTER [EFFECTIVE DATE OF REPORT
AND ORDER] FOR BUSINESS/INDUSTRIAL/LAND TRANSPORTATION OR SMR ELIGIBLES FOR EA-BASED OR MEA-BASED

LICENSING

Channel Nos.

11-12-13-14-15-16-17-18-19-20
31-32-33-34-35-36—-37-38—-39-40
51-52-53-54-55-56-57-58-59-60
71-72-73-74-75-76-77-78-79-80
91-92-93-94-95-96-97-98-99-100
111-112-113-114-115-116-117-118-119-120
131-132-133-134-135-136-137-138-139-140
151-152-153-154—155-156-157-158-159-160
171-172-173-174-175-176-177-178-179-180
191-192-193-194-195-196-197-198-199-200
211-212-213-214-215-216-217-218-219-220
231-232-233-234-235-236-237-238-239-240
251-252-253-254-255-256—-257-258-259-260
271-272-273-274-275-276-277-278-279-280
291-292-293-294-295-296—-297-298-299-300
311-312-313-314-315-316-317-318-319-320
331-332-333-334-335—-336—337-338-339-340
351-352-353-354-355-356—-357-358-359-360
371-372-373-374-375-376—-377-378-379-380
391-392-393-394-395-396—-397-398-399

5. Amend § 90.619 by revising
paragraph (b)(1) and removing the
undesignated text following paragraph
(b)(1) (Table 1 remains unchanged);
revise paragraph (b)(2) and redesignate
Table 2 in paragraph (b)(2) as Table 2A,
and by adding Table 2B, and a Note to
Table 2B in paragraph (b)(2) to read as
follows:

§90.619 Frequencies available for use in
the U.S./Mexico and U.S./Canada border
areas.
* * * * *

(b) E

(1) The channels listed in Table 1 are
available to applicants eligible in the

Industrial/Business Pool of subpart C of
this part but exclude Special Mobilized
Radio Systems as defined in § 90.603(c).
These frequencies are available within
the Mexico border region. Specialized
Mobile Radio (SMR) systems may be
authorized on these frequencies after
[Effective date of Report and Order]. For
multi-channel systems, channels may be
grouped vertically or horizontally as
they appear in the following table.
Channels numbered above 200 may be
used only subject to the power flux
density limits stated in paragraph (a)(2)
of this section.

* * * * *

(2) The channels listed in Table 2A
below are available for operations only
to eligibles in the SMR category—which
consists of Specialized Mobile Radio
(SMR) stations and eligible end users.
These frequencies are available in the
Mexico border region.

* * * * *

Note to Table 2B: The channels listed in
Table 2B are available to Business/Industrial/
Land Transportation or SMR eligibles for EA
or MEA based licensing in the Mexico border
region after [Effective date of Report and
Order].

TABLE 2B.—896—901/935-940 MHz BAND CHANNELS (199 CHANNELS) AVAILABLE AFTER [EFFECTIVE DATE OF REPORT
AND ORDER] FOR BUSINESS/INDUSTRIAL/LAND TRANSPORTATION OR SMR ELIGIBLES FOR EA-BASED OR MEA-BASED
LICENSING IN UNITED STATES-MEXICO BORDER AREA

Block

Channel Nos.

11-12-13-14-15-16-17-18-19-20
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TABLE 2B.—896—901/935-940 MHZz BAND CHANNELS (199 CHANNELS) AVAILABLE AFTER [EFFECTIVE DATE OF REPORT
AND ORDER] FOR BUSINESS/INDUSTRIAL/LAND TRANSPORTATION OR SMR ELIGIBLES FOR EA-BASED OR MEA-BASED
LICENSING IN UNITED STATES-MEXICO BORDER AREA—Continued

Block

Channel Nos.

31-32-33-34-35-36—-37-38—-39-40
51-52-53-54-55-56-57-58-59-60
71-72-73-74-75-76-77-78-79-80
91-92-93-94-95-96-97-98-99-100
111-112-113-114-115-116-117-118-119-120
131-132-133-134-135-136-137-138-139-140
151-152-153-154—155-156—-157-158-159-160
171-172-173-174-175-176-177-178-179-180
191-192-193-194-195-196-197-198-199-200

211-212-213-214-215-216-217-218-219-220
231-232-233-234-235-236-237-238-239-240
251-252-253-254-255-256—-257-258-259-260
271-272-273-274-275-276-277-278-279-280
291-292-293-294-295-296—-297-298-299-300
311-312-313-314-315-316-317-318-319-320
331-332-333-334-335—-336—337-338-339-340
351-352-353-354-355-356—-357-358-359-360
371-372-373-374-375-376—-377-378-379-380
391-392-393-394-395-396—-397-398-399

Channels numbered above 200 may only be used subject to the power flux density limits at or beyond the Mexico border as stated in para-

graph (4) of this section.

* * * * *

6. Amend §90.621 by revising
paragraph (b) introductory text to read
as follows:

§90.621 Selection and assignment of
frequencies.
* * * * *

(b) Stations authorized on frequencies
listed in this subpart, except for those
stations authorized pursuant to
paragraph (g) of this section and
geographic-area-based systems, will be
assigned frequencies solely on the basis
of fixed distance separation criteria. The
separation between co-channel systems
will be a minimum of 113 km (70 mi)
with one exception. For incumbent
licensees in Channel Blocks G through
V, that have received the consent of all
affected parties or a certified frequency
coordinator to utilize an 18 dBuV/m
signal strength interference contour (see
§ 90.693), the separation between co-
channel systems will be a minimum of
173 km (107 mi). The following
exceptions to these separations shall
apply:

* * * * *

7. Amend § 90.669 by revising
paragraph (a) to read as follows. The
note following paragraph (a) remains
unchanged.

§90.669 Emission limits.

(a) Out-of-band emission
requirements shall apply only to the
“outer”” channels included in an MTA,
EA, or MEA licensee and to spectrum
adjacent to interior channels used by
incumbent licensees. On any frequency
in a MTA, EA, or MEA geographic-area-

based licensee’s spectrum block that is
adjacent to another licensee’s frequency,
the power of any emission shall be
attenuated below the transmitter power
(P) by at least 43 plus 10 log0(P)
decibels or 80 decibels, whichever is the
lesser attenuation.

* * * * *

8. Revise §90.671 to read as follows:

§90.671 Field strength limits.

The predicted or measured field
strength at any location on the border of
the service area for 896-901/935-940
MHz geographic-area-based licensees
shall not exceed 40 dBuV/m unless all
co-channel bordering geographic-area-
based licensees agree to a higher field
strength. Geographic-area-based
licensees are also required to coordinate
their frequency usage with co-channel
adjacent geographic-area-based
licensees and all other affected parties.
To the extent that a single entity obtains
licenses for adjacent MTAs, EAs or
MEAs on the same channel block, it will
not be required to coordinate its
operations in this manner. In the event
that this standard conflicts with the
geographic-area-based licensee’s
obligation to provide co-channel
protection to incumbent licensees under
§90.621(b), the requirements of
§90.621(b) shall prevail.

9. Amend subpart S by adding the
undesignated center heading and
§§90.678, 90.679, and 90.680 to read as
follows:

Policies Governing Licensing and Use
of EA-Based or MEA-Based Business/
Industrial/Land Transportation or SMR
Systems in the 896-901/935-940 MHz
Band

§90.678 EA-Based or MEA-Based
Business/Industrial/Land Transportation or
SMR service areas.

EA or MEA licenses for spectrum
blocks AA, BB, through TT, in the 896—
940 MHz band listed in table 7 of
§90.617(f) are available in 175
Economic Areas (EAs) or 52 Major
Economic Areas (MEAs) as defined in
§90.7. Within these EAs or MEAs,
licenses will be authorized in ten
channel blocks as specified in table 7 of
§90.617(f) through the competitive
bidding procedures described in subpart
U of this part.

§90.679 EA or MEA-based Business/
Industrial/Land Transportation or SMR
system operations.

(a) EA or MEA-based licensees
authorized in the 896—901/935-940
MHz band pursuant to § 90.678 may
construct and operate base stations
using any frequency identified in their
spectrum block anywhere within their
authorized licensed area, provided that:

(1) The EA or MEA licensee complies
with any rules and international
agreements that restrict use of
frequencies identified in their spectrum
block, including the provisions of
§90.619 relating to U.S./Canadian and
U.S./Mexican border areas.

(2) The EA or MEA licensee limits its
field strength at any location on the
border of the service area in accordance
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with § 90.671 and masks its emissions
in accordance with § 90.669.

(b) In the event that the authorization
for a previously authorized co-channel
station within the geographic-area-based
licensee’s authorized spectrum block is
terminated or revoked, the licensee’s co-
channel obligations to such station will
cease upon deletion of the facility from
the Commission’s licensing record. The
EA or MEA licensee then will be able
to construct and operate base stations
using such frequency.

§90.680 Authorization, construction and
implementation of EA or MEA-based
licenses and Grandfathering provisions for
incumbent licensees.

(a) Geographic-area-based licenses in
the 896—901/935—940 MHz band will be
issued for a term not to exceed ten
years.

(b) Each geographic-area-based
licensee in the 896—901/935-940 MHz
band must demonstrate, through a
showing to the Commission ten years
from the date of license grant, that it is
providing substantial service within its
service area.

(c) Geographic-area-based licensees
who fail to make a convincing showing
of substantial service by the end of the
tenth year after grant of authorization
will forfeit the portion of the
geographic-area-based license that
exceeds licensed facilities constructed
and operating on the date of the license
grant.

(d) Grandfathering provisions for
incumbent licensees. An incumbent
licensee’s service area shall be defined
by its originally-licensed 40 dBuV/m
field strength contour. Incumbent
licensees are permitted to add new or
modify transmit sites in this existing
service area so long as the original 40
dBuV/m field strength contour is not
expanded.

[FR Doc. 05-5406 Filed 3—17-05; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 223 and 224

[Docket No. 050304058-5058—-01; I.D. No.
060204C]

RIN 0648-XB29

Endangered and Threatened Wildlife
and Plants; 12-Month Finding on a
Petition To List Elkhorn Coral,
Staghorn coral, and Fused-staghorn
coral as Threatened or Endangered

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of petition finding and
availability of a status review document.

SUMMARY: NMFS announces a 12-month
finding on a petition to add the elkhorn
coral (Acropora palmata), staghorn coral
(A. cervicornis), and fused-staghorn
coral (A. prolifera), throughout their
known range, to the list of threatened
and endangered wildlife and to
designate critical habitat under the
Endangered Species Act (ESA). Based
on a review of the best available
scientific and commercial information
on the status of the species, NMFS finds
that the petitioned action is warranted
with respect to elkhorn and staghorn
corals and will promptly publish a
proposed rule to list these two species
as threatened. Furthermore, NMFS
concludes that listing fused-staghorn
coral is not warranted as it is a hybrid
and does not constitute a species.
DATES: The finding announced in this
document was made on March 3, 2005.
ADDRESSES: Copies of the Atlantic
Acropora status review document are
available upon request from the
Protected Resources Division, NMFS,
9721 Executive Center Drive North, St.
Petersburg, FL 33702. After March 17,
2005, please direct requests to our new
address: 263 13th Ave. South, St.
Peterburg, FL 33701. The status review
is also available on the NMFS website
at http://sero.nmfs.noaa.gov/pr/
protres.htm.

FOR FURTHER INFORMATION CONTACT: Ms.
Jennifer Moore or Dr. Stephania Bolden,
NMFS Southeast Region, 727-570-5312,
or Ms. Marta Nammack, HQ Office of
Protected Resources, 301-713—-1401, ext.
180. Please note the NMFS Southeast
Regional Office is moving March 17,
2005 and after March 21, 2005, the new
telephone exchange will be 727-824—
5312.

SUPPLEMENTARY INFORMATION: Pursuant
to section 4(b)(3)(B) of the ESA (16
U.S.C. 1531 et seq.), for any petition to
revise the List of Endangered or
Threatened Wildlife and Plants which
presents substantial scientific and
commercial information, NMFS is
required to make a finding within 12
months of the date of receipt of the
petition on whether the petitioned
action is (a) not warranted, (b)
warranted, or (¢) warranted but
precluded from immediate proposal by
other pending proposals of higher
priority.

On March 4, 2004, the Center for
Biological Diversity (CBD) petitioned
NMEFS to list elkhorn (Acropora
palmata), staghorn (A. cervicornis), and
fused-staghorn (A. prolifera) coral as
either threatened or endangered under
the Endangered Species Act (ESA) and
to designate critical habitat. On June 23,
2004, NMFS made a positive 90—-day
finding (69 FR 34995) that the CBD
presented substantial information
indicating that the petitioned actions
may be warranted and announced the
initiation of a formal status review as
required by section 4(b)(3)(A) of the
ESA.

In order to conduct a comprehensive
review, NMFS convened an Atlantic
Acropora Biological Review Team (BRT)
to conduct the status review, which
incorporates and summarizes the best
available scientific and commercial data
to date. It addresses the status of the
species, the five ESA listing factors, and
current regulatory, conservation and
research efforts that may yield
protection. The BRT also reviewed and
considered materials received by NMFS
as a result of a Federal Register notice
and public meetings; substantive
materials were incorporated into the
status review. Copies of the status
review are available upon request from
the Protected Resources Division, NMFS
(see ADDRESSES). NMFS finds that with
respect to elkhorn and staghorn corals,
the petitioned action is warranted at this
time. NMFS will promptly publish a
proposed rule to list these two species
as threatened. Furthermore, NMFS
concludes that listing fused-staghorn
coral is not warranted as it is a hybrid
and does not constitute a species.

According to section 4(b)(3(B) of the
ESA, 16 U.S.C. 4(b)(3)(B), when a
petitioned action is warranted, a
proposed regulation to implement the
action shall be promptly published in
the Federal Register. NMFS will
immediately begin developing a
proposed rule to list the two species as
threatened to comply with the ESA’s
requirement to publish the proposed
listing rule promptly. NMFS will also
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begin contacting and coordinating with
State/Territory and NOAA resource
managers to identify activities that may
adversely affect the species and
potential take exemptions that should
be identified in a 4(d) rule, as necessary
to provide for the conservation of these
threatened species.

After publication of a proposed rule to
list the species and establish protective
regulations, regulations at 50 CFR
424.16 specify that NMFS allow for
public comments regarding the
proposed rule and hold public hearings
if requested. Within 1 year of publishing
the proposed listing regulation, a final
rule to list the species, a notice
extending the 1—year period, or a notice
withdrawing the proposed listing must
be published in the Federal Register.

The ESA requires that a final rule
designating critical habitat of an
endangered or threatened species shall
be, to the maximum extent prudent,
published concurrently with the final
rule listing the species (ESA 4(a)(3)(A)).
If at that time critical habitat is
undeterminable, the period may be
extended by not more than 1 additional
year.

Authority

The authority for this section is the
ESA of 1973, as amended (16 U.S.C.
1531 et seq.).

Dated: March 11, 2005.

William T. Hogarth,

Assistant Administrator for
Fisheries,National Marine Fisheries Service.

[FR Doc. 05-5346 Filed 3—-14-05; 4:33 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 050309066—-5066—01; 1.D.
030105D]

RIN 0648—-AS53

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Amendment 15

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS issues this proposed
rule to implement Amendment 15 to the

Fishery Management Plan for the
Coastal Migratory Pelagic Resources of
the Gulf of Mexico and South Atlantic
(FMP). This proposed rule would
establish a limited access system for the
commercial fishery for Gulf and Atlantic
migratory group king mackerel by
capping participation at the current
level. The proposed rule also would
change the fishing year for Atlantic
migratory group king and Spanish
mackerel to be March through February.
The intended effects of this proposed
rule are to provide economic and social
stability in the fishery by preventing
speculative entry into the fishery and to
mitigate adverse impacts associated
with potential quota closures.

DATES: Comments must be received no
later than 5 p.m., eastern time, on May
2, 2005.

ADDRESSES: You may submit comments
on the proposed rule by any of the
following methods:

eE-mail: 0648-
AS53.Proposed@noaa.gov. Include in
the subject line the following document
identifier: 0648—AS53.

e Federal e-Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Steve Branstetter, Southeast
Regional Office, NMFS, 9721 Executive
Center Drive N., St. Petersburg, FL
33702.

e Fax: From March 22, 2005, through
May 2, 2005, 727—-824-5308. Comments
cannot be received via fax from March
18 through March 21, 2005.

Copies of Amendment 15, which
includes an environmental assessment,
a regulatory impact review (RIR), and an
initial regulatory flexibility analysis
(IRFA), may be obtained from the Gulf
of Mexico Fishery Management Council,
The Commons at Rivergate, Suite 1000,
3018 U.S. Highway 301 North, Tampa,
FL 33619; telephone: 813-228-2815;
fax: 813-225-7015; e-mail:
gulfcouncil@gulfcouncil.org; or from the
South Atlantic Fishery Management
Council, One Southpark Circle, Suite
306, Charleston, SC 29407—-4699;
telephone: 843-571-4366; fax: 843—
769—4520; e-mail: safmc@safmec.net.
FOR FURTHER INFORMATION CONTACT:
Steve Branstetter; telephone: 727-570-
5305; fax: 727-570-5583 (through
March 18, 2005), 727—-824-5308 (on and
after March 22, 2005); e-mail:
Steve.Branstetter@noaa.gov.

SUPPLEMENTARY INFORMATION: The
fisheries for coastal migratory pelagic
resources are managed under the FMP.
The FMP was prepared jointly by the
Gulf of Mexico Fishery Management
Council and the South Atlantic Fishery
Management Council (Councils),

approved by NMFS, and implemented
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act) by regulations at 50 CFR part 622.

Background

Prior to 1998, the commercial king
mackerel fishery in the exclusive
economic zone of the Gulf of Mexico
and Atlantic operated under open
access. Due to concerns about increasing
levels of participation in these fisheries,
the Councils established a commercial
king mackerel vessel permit moratorium
in Amendment 8 to the FMP in March
1998. Amendment 12 extended the
expiration date of the moratorium
through October 15, 2005, or until the
moratorium could be replaced with a
license limitation, limited access, and/
or individual fishing quota or individual
transferable quota system, whichever
occurred earlier. The effects of the
existing permit moratorium have been
to prevent increases in effort, reduce the
number of permittees in the king
mackerel fishery, and help stabilize the
economic performance of current
participants. Under the moratoria, the
number of commercial king mackerel
permits has declined from a peak of
2,172 in July 1998 to 1,683 in August
2004.

Current commercial king mackerel
fishery participants, especially in the
Gulf of Mexico, have demonstrated the
capability of harvesting the applicable
quotas well in advance of the end of the
various fishing seasons, resulting in
early closures of the fishery. Allowing
the fishery to revert to open access
would result in an increased number of
participants in these mackerel fisheries,
most likely negating any reductions in
effort that have been achieved as a result
of the current moratorium. Any increase
in participants would: exacerbate the
current derby fisheries that occur in the
western Gulf zone and in the Florida
west coast gillnet fishery, lead to even
earlier closures, possibly result in
closures of the Atlantic group king
mackerel fishery, and have an adverse
impact on the economic performance of
current participants. Increased
participation would also compound the
complexity of any future consideration
by the Councils to develop a more
comprehensive controlled access system
for this fishery. For these reasons, the
Councils have concluded that a limited
access system to continue restrictions
on participation levels in these fisheries
is appropriate.
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Provisions of Amendment 15

Limited Access System

Amendment 15 would establish a
limited access system for the
commercial fishery for Gulf and Atlantic
group king mackerel by capping
participation at the current level. Under
the proposed limited access system, an
owner of a vessel with a valid
commercial vessel permit for king
mackerel and/or a valid king mackerel
gillnet endorsement on the date that
Amendment 15 is approved (assuming
approval) would be issued the
applicable permits under the limited
access system. Commercial vessel
permits for king mackerel would
become limited access permits and king
mackerel gillnet endorsements would
become king mackerel gillnet permits,
upon their renewal. Other than the
changes in the terminology, i.e., limited
access versus moratorium, there would
be no changes to the current procedures
for application, qualification, issuance,
renewal, or transferability of these
permits.

Change the Fishing Year

Amendment 15 would also change the
fishing year for Atlantic migratory
groups of king and Spanish mackerel to
March 1 through February 28-29. The
current fishing year for Atlantic
migratory groups of both king and
Spanish mackerel extends from April 1
through March 31. The commercial
quota for Atlantic group king mackerel
has only been met three times to date.
However, should quotas need to be
reduced in the future, there is a
potential for the commercial quota to be
met and the fishery to be closed prior to
and through the end of the season (i.e.,
in March). A March closure could
adversely affect the social and economic
stability of South Atlantic mackerel
fisheries due to the compounding effect
of established seasonal commercial
closures for alternative target species
during that same month. For example,
the red porgy fishery is closed January
through April, and the gag and black
grouper fishery is closed in March and
April. By changing the opening date of
the season to March 1, the Gouncils
reduce the possibility of multiple
overlapping or simultaneous
commercial fishery closures.

Classification

At this time, NMFS has not
determined whether Amendment 15,
which this rule would implement, is
consistent with the national standards
of the Magnuson-Stevens Act and other
applicable laws. NMFS, in making that
determination, will take into account

the data, views, and comments received
during the comment periods on
Amendment 15 and on this proposed
rule.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

NMEFS prepared an IRFA, as required
by section 603 of the Regulatory
Flexibility Act. The IRFA describes the
economic impact this proposed rule, if
adopted, would have on small entities.
A description of the action, why it is
being considered, and the legal basis for
this action are contained at the
beginning of this section in the
preamble and in the SUMMARY section
of the preamble. A copy of the full
analysis is available from the Council
office (see ADDRESSES). A summary of
the analysis follows.

This proposed rule would establish a
limited access system for the
commercial fishery for Gulf and Atlantic
group king mackerel and change the
Atlantic migratory group king and
Spanish mackerel fishing year to begin
March 1 rather than the current April 1.
The purpose of the proposed rule is to
provide stability in the Southeast
commercial king mackerel fishery as
part of the overall strategy to achieve
optimum yield and maximize the
overall benefits to the Nation provided
by the fishery and insure that the
Atlantic group king mackerel fishery is
open in March. The Magnuson-Stevens
Act provides the statutory basis for the
proposed rule.

No duplicative, overlapping, or
conflicting Federal rules have been
identified.

An estimated 1,740 vessels were
permitted to fish for commercial king
mackerel in 2003, down from 2,172 in
1998. Approximately half of the vessels
with permits had logbook-reported
landings, 1,066 in 1998 and 951 in 2003.
The median annual gross revenue from
all logbook-reported sales of finfish by
these vessels ranged from approximately
$11,000 to $12,000 during this period.
The median percentage of gross
revenues attributable to king mackerel
ranged from 22 percent to 33 percent.
Although participation in the fishery
has declined since 1998, this decline
has been voluntary and presumed
attributable to economic conditions in
this fishery and fishing in general and
not due to regulatory restrictions.
Although a permit moratorium has been
in place in this fishery since 1998,
permit transfer is not restricted, and
those seeking to enter the fishery can
purchase a permit from permit holders.
Such transfers in fact occur, and 309 of
the 1,740 permits in 2003 were permits
that had been transferred since 1998.

Thus, entry into the fishery occurs;
however, total participation, in terms of
both the number of permits and the
number of permitted vessels that land
fish, has consistently declined since
1998, indicating that entry is not limited
by a lack of available permits.

The proposed rule would affect all
current participants in the fishery. The
rule would similarly affect all entities
interested in entering the fishery. No
estimate of this number can be
provided, though it is not expected to be
substantial due to the decline in total
participation in the fishery despite
available entry opportunities.

The proposed rule would not change
current reporting, recordkeeping, and
other compliance requirements under
the FMP. These requirements include
qualification criteria for the commercial
vessel permit and logbook landing
reports. All of the information elements
required for these processes are
standard elements essential to the
successful operation of a fishing
business and should, therefore, already
be collected and maintained as standard
operating practice by the business. The
requirements do not require
professional skills; therefore, they are
not deemed to be onerous.

One general class of small business
entities would be directly affected by
the final rule--commercial fishing
vessels. The Small Business
Administration defines a small business
that engages in commercial fishing as a
firm that is independently owned and
operated, is not dominant in its field of
operation, and has annual receipts up to
$3.5 million per year. Based on the
revenue profiles provided above, all
commercial entities operating in the
king mackerel fisheries are considered
small entities.

The proposed rule would apply to all
entities that operate in the commercial
king mackerel fishery and those entities
interested in or seeking to enter the
fishery. The proposed rule would,
therefore, affect a substantial number of
small entities.

Whether a rule has a “‘significant
economic impact” can be ascertained by
examining two issues:
disproportionality and profitability. The
disproportionality question is: Do the
regulations place a substantial number
of small entities at a significant
competitive disadvantage to large
entities? All the vessel operations
affected by the proposed rule are
considered small entities, so the issue of
disproportionality does not arise in the
present case.

The profitability question is: Do the
regulations significantly reduce profit
for a substantial number of small
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entities? The proposed rule would
continue the limited access system in
the fishery. Continuation of this system
would be expected to increase
profitability for the entities remaining in
the fishery if participation continues to
decline, as has occurred since 1998.
Should the decline in participation
cease, profits would be expected to
continue at current levels. Should the
fishery revert to open access,
participation would be expected to
increase, and average profit per
participant would be expected to
decline, possibly to the point of
elimination of all profits from this
fishery. The specification of the fishing
year is essentially an administrative
action, because no closures of either the
Atlantic migratory group king or
Spanish mackerel fisheries are expected.
Thus, change of the start of the fishing
year is not expected to have any effect
on profits of fishery participants.

The proposed rule would continue
the requirement to have a vessel permit
in order to participate in the commercial
king mackerel fishery. The cost of the
permit is $50, and renewal is required
every other year (the permit is
automatically renewed the second year).
Because this is a current requirement,
there would be no additional impacts on
participant profits as a result of this
requirement.

Three alternatives were considered to
establishment of the proposed limited
access system. The no action alternative
would allow the fishery to revert to
open access. Open access conditions
would be expected to lead to an increase
in the number of permitted vessels
(1,740 vessels in 2003), or, at least, slow
the rate of decline in participation that
has occurred. Any increase in the
number of vessels landing king
mackerel would lead to an expected
decrease in producer surplus from that
in 2003, estimated at $142,650 to
$380,400.

Two alternatives would continue the
current moratorium on issuing new king
mackerel commercial permits for 5 years
or 10 years, respectively, compared to
the proposed rule which would
establish an indefinite limited access
program. Thus, the fishery would
continue as a limited access fishery
under each of these alternatives. It is not
possible to distinguish these alternatives
from the proposed rule empirically in
terms of fishery behavior using available
data. However, it is not unreasonable to
assume that fishermen believe that
regardless of the duration of the
program specified, a precedent for
indefinite use of private market
mechanisms to allow entry into the
fishery has been established, given the

history of successfully functioning
private markets for vessel permits. Thus,
the outcomes of these three alternatives
are expected to be functionally
equivalent. As stated previously, under
the current permit moratorium program,
the fishery is estimated to have
generated $142,650 to $380,400 in
producer surplus. Assuming the
increase in producer surplus mirrors the
rate of fleet contraction exhibited from
1998 through 2003 (2.2 percent), the
resultant estimates of producer surplus
are approximately $166,000 to $443,000
by 2010, and $185,000 to $494,000 by
2015. Each alternative would also
continue to provide for market-based
compensation for vessels that exit the
fishery, and the permit market would
continue to provide an economically
rational basis for regulating the entry of
vessels into the commercial king
mackerel fishery and allocating access
to fishery resources among competing
users in the commercial fisheries.

Although the preferred alternative
would imply a more permanent system
than the alternatives, the system
established under any alternative could
be suspended at any time through
appropriate regulatory action.
Establishing an indefinite duration,
however, eliminates the need for action
to continue the system at specific time
intervals, thereby eliminating the costs
associated with the regulatory process.
The administrative and development
cost of the current action is estimated to
be $200,000. Further, the preferred
alternative may better address the
Councils’ purpose of providing stability
in the commercial and recreational
fisheries for king mackerel, preventing
speculative entry into the commercial
fisheries, and achieving optimum yield.
The status quo alternative would not
achieve the Councils’ objectives.

Two alternatives are considered
relative to the proposed change in the
fishing year for Atlantic migratory group
king and Spanish mackerel. The status
quo alternative would maintain the
current fishing year, April 1 through
March 31, while a second alternative
would establish a January 1 through
December 31 fishing year. The Councils’
objective is to insure that the Atlantic
group mackerel fisheries are open in
March, because other fishing
opportunities are limited during this
month. Both the preferred alternative
and a January 1 opening would reduce
the potential of a March closure,
however, only the preferred alternative
would guarantee such, absent a 0-1b (0-
kg) quota. Thus, the preferred
alternative best meets the Councils’
objectives.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: March 14, 2005.
Rebecca Lent
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service

For the reasons set out in the
preamble, 50 CFR part 622 is proposed
to be amended as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In §622.4, paragraphs (a)(2)(ii),
(a)(2)(iii), (g)(1), (o), and (q) are revised
to read as follows:

§622.4 Permits and fees.

(a) * % %

(2) * % %

(ii) Gillnets for king mackerel in the
southern Florida west coast subzone.
For a person aboard a vessel to use a
run-around gillnet for king mackerel in
the southern Florida west coast subzone
(see §622.42(c)(1)(1)(A)(3)), a
commercial vessel permit for king
mackerel and a king mackerel gillnet
permit must have been issued to the
vessel and must be on board. See
paragraph (o) of this section regarding a
limited access system applicable to king
mackerel gillnet permits and restrictions
on transferability of king mackerel
gillnet permits.

(iii) King mackerel. For a person
aboard a vessel to be eligible for
exemption from the bag limits and to
fish under a quota for king mackerel in
or from the Gulf, Mid-Atlantic, or South
Atlantic EEZ, a commercial vessel
permit for king mackerel must have
been issued to the vessel and must be
on board. To obtain or renew a
commercial vessel permit for king
mackerel, at least 25 percent of the
applicant’s earned income, or at least
$10,000, must have been derived from
commercial fishing (i.e., harvest and
first sale of fish) or from charter fishing
during one of the three calendar years
preceding the application. See
paragraph (q) of this section regarding a
limited access system applicable to
commercial vessel permits for king
mackerel, transfers of permits under the
limited access system, and limited
exceptions to the earned income or

gross sales requirement for a permit.
* * * * *

(g)***
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(1) Vessel permits, licenses, and
endorsements and dealer permits. A
vessel permit, license, or endorsement
or a dealer permit issued under this
section is not transferable or assignable,
except as provided in paragraph (m) of
this section for a commercial vessel
permit for Gulf reef fish, in paragraph
(n) of this section for a fish trap
endorsement, in paragraph (o) of this
section for a king mackerel gillnet
permit, in paragraph (p) of this section
for a red snapper license, in paragraph
(q) of this section for a commercial
vessel permit for king mackerel, in
paragraph (r) of this section for a charter
vessel/headboat permit for Gulf coastal
migratory pelagic fish or Gulf reef fish,
in §622.17(c) for a commercial vessel
permit for golden crab, in § 622.18(e) for
a commercial vessel permit for South
Atlantic snapper-grouper, or in
§622.19(e) for a commercial vessel
permit for South Atlantic rock shrimp.
A person who acquires a vessel or
dealership who desires to conduct
activities for which a permit, license, or
endorsement is required must apply for
a permit, license, or endorsement in
accordance with the provisions of this
section. If the acquired vessel or
dealership is currently permitted, the
application must be accompanied by the
original permit and a copy of a signed
bill of sale or equivalent acquisition
papers.
* * * * *

(o) Limited access system for king
mackerel gillnet permits applicable in
the southern Florida west coast
subzone. Except for applications for
renewals of king mackerel gillnet
permits, no applications for king
mackerel gillnet endorsements will be
accepted. Application forms for permit
renewal are available from the RA.

(1) An owner of a vessel with a king
mackerel gillnet permit issued under
this limited access system may transfer
that permit upon a change of ownership
of a permitted vessel with such permit
from one to another of the following:
Husband, wife, son, daughter, brother,
sister, mother, or father. Such permit
also may be transferred to another vessel
owned by the same entity.

(2) A king mackerel gillnet permit that
is not renewed or that is revoked will
not be reissued. A permit is considered
to be not renewed when an application
for renewal is not received by the RA
within one year after the expiration date
of the permit.

* * * * *

(q) Limited access system for
commercial vessel permits for king
mackerel. (1) No applications for
additional commercial vessel permits

for king mackerel will be accepted.
Existing vessel permits may be renewed,
are subject to the restrictions on transfer
or change in paragraphs (q)(2) through
(q)(5) of this section, and are subject to
the requirement for timely renewal in
paragraph (q)(6) of this section.

(2) An owner of a permitted vessel
may transfer the commercial vessel
permit for king mackerel issued under
this limited access system to another
vessel owned by the same entity.

(3) An owner whose percentage of
earned income or gross sales qualified
him/her for the commercial vessel
permit for king mackerel issued under
this limited access system may request
that NMFS transfer that permit to the
owner of another vessel, or to the new
owner when he or she transfers
ownership of the permitted vessel. Such
owner of another vessel, or new owner,
may receive a commercial vessel permit
for king mackerel for his or her vessel,
and renew it through April 15 following
the first full calendar year after
obtaining it, without meeting the
percentage of earned income or gross
sales requirement of paragraph (a)(2)(iii)
of this section. However, to further
renew the commercial vessel permit, the
owner of the other vessel, or new owner,
must meet the earned income or gross
sales requirement not later than the first
full calendar year after the permit
transfer takes place.

(4) An owner of a permitted vessel,
the permit for which is based on an
operator’s earned income and, thus, is
valid only when that person is the
operator of the vessel, may request that
NMFS transfer the permit to the income-
qualifying operator when such operator
becomes an owner of a vessel.

(5) An owner of a permitted vessel,
the permit for which is based on an
operator’s earned income and, thus, is
valid only when that person is the
operator of the vessel, may have the
operator qualification on the permit
removed, and renew it without such
qualification through April 15 following
the first full calendar year after
removing it, without meeting the earned
income or gross sales requirement of
paragraph (a)(2)(iii) of this section.
However, to further renew the
commercial vessel permit, the owner
must meet the earned income or gross
sales requirement not later than the first
full calendar year after the operator
qualification is removed. To have an
operator qualification removed from a
permit, the owner must return the

original permit to the RA with an
application for the changed permit.

(6) NMFS will not reissue a
commercial vessel permit for king
mackerel if the permit is revoked or if

the RA does not receive an application
for renewal within one year of the

permit’s expiration date.
* * * * *

3.In §622.30, paragraph (b)(2) is
revised, and paragraph (b)(3) is added to
read as follows:

§622.30 Fishing years.

* * * * *

(b)***

(2) Gulf migratory group Spanish
mackerel - April through March.

(3) South Atlantic migratory group
king and Spanish mackerel - March
through February.

* * * * *

4.In §622.44, paragraph (a)(2)(ii)(A)
is revised to read as follows:

§622.44 Commercial trip limits.

* * * * *

* Kk %
a

(a)
(2) * % %
(ii) * % %

(A) Gillnet gear. (1) In the southern
Florida west coast subzone, king
mackerel in or from the EEZ may be
possessed on board or landed from a
vessel for which a commercial vessel
permit for king mackerel and a king
mackerel gillnet permit have been
issued, as required under
§622.4(a)(2)(ii), in amounts not
exceeding 25,000 lb (11,340 kg) per day,
provided the gillnet fishery for Gulf
group king mackerel is not closed under
§622.34(p) or §622.43(a).

(2) In the southern Florida west coast
subzone:

(1) King mackerel in or from the EEZ
may be possessed on board or landed
from a vessel that uses or has on board
a run-around gillnet on a trip only when
such vessel has on board a commercial
vessel permit for king mackerel and a
king mackerel gillnet permit.

(77) King mackerel from the southern
west coast subzone landed by a vessel
for which a commercial vessel permit
for king mackerel and a king mackerel
gillnet permit have been issued will be
counted against the run-around gillnet
quota of § 622.42(c)(1)(1)(A)(2)(1).

(iif) King mackerel in or from the EEZ
harvested with gear other than run-
around gillnet may not be retained on
board a vessel for which a commercial
vessel permit for king mackerel and a
king mackerel gillnet permit have been

issued.
* * * * *

[FR Doc. 05-5351 Filed 3—17-05; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 050304060-5060-01; I.D.
030105A]

RIN 0648—-AS72

Fisheries of the Northeastern United
States; Monkfish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes to establish
target total allowable catch (TAC) levels
for the monkfish fishery for the 2005
fishing year (FY), and adjust trip limits
for limited access monkfish vessels
fishing in the Southern Fishery
Management Area (SFMA) based upon
the annual target TAC setting and trip
limit adjustment methods established in
Framework Adjustment 2 (Framework
2) to the Monkfish Fishery Management
Plan (FMP). The proposed action is
necessary to comply with the rebuilding
plan established in the FMP and
modified in Framework 2. The target
TACs for FY 2005, based upon the target
TAC setting method, would be 13,160
mt for the Northern Fishery
Management Area (NFMA), and 9,673
mt for the SFMA. This action would
also adjust the trip limits for vessels
fishing in the SFMA, in accordance with
the trip limit analysis method
established in Framework 2, to be 700
Ib (318 kg) tail weight per day-at-sea
(DAS) for limited access Category A and
C vessels, and 600 1b (272 kg) tail weight
per DAS for limited access Category B
and D vessels. The intent of this action
is to eliminate overfishing and rebuild
the monkfish resource in accordance
with Magnuson-Stevens Fishery

Conservation and Management Act
(Magnuson-Stevens Act) requirements.
DATES: Comments must be received by
5 p.m. on April 4, 2005.

ADDRESSES: Written comments on the
proposed rule may be submitted by any
of the following methods:

e E-mail: E-mail comments may be
submitted to 2005monkfish@noaa.gov.
Include in the subject line the following
“Comments on the Proposed Rule for
the 2005 Monkfish Annual
Adjustment.”

o Federal e-Rulemaking Portal:
http://www.regulations.gov.

e Mail: Comments submitted by mail
should be sent to Patricia A. Kurkul,
Regional Administrator, Northeast
Region, NMFS, One Blackburn Drive,
Gloucester, MA 01930-2298. Mark the
outside of the envelope ‘“Comments on
the Proposed Rule for the 2005
Monkfish Annual Adjustment.”

e Facsimile (fax): Comments
submitted by fax should be faxed to
(978) 281-9135.

Copies of the Environmental
Assessment (EA), including the
Regulatory Impact Review (RIR) and
Initial Regulatory Flexibility Analysis
(IRFA), prepared for this action are
available upon request from Paul
Howard, Executive Director, New
England Fishery Management Council,
50 Water Street, Newburyport, MA,
01950. The document is also available
online at www.nefmc.org.

FOR FURTHER INFORMATION CONTACT:
Allison Ferreira, Fishery Policy Analyst,
e-mail Allison.Ferreira@noaa.gov,
phone (978) 281-9103, fax (978) 281—
9135.

SUPPLEMENTARY INFORMATION:

Background

The monkfish fishery is jointly
managed by the New England Fishery
Management Council (NEFMC) and the
Mid-Atlantic Fishery Management
Council MAFMC), with the NEFMC
having the administrative lead.
Framework 2 to the FMP, which became
effective on May 1, 2003 (68 FR 22325;

April 28, 2003), implemented a method
to set the annual target TAC. This
method is based upon the relationship
between the 3—year running average of
NMFS’s fall trawl survey biomass index
(3—year average biomass index) and
established annual biomass index
targets (annual index target). The annual
index targets are based on 10 equal
increments between the 1999 biomass
index (the start of the rebuilding
program) and the biomass target (Buarget),
which is to be achieved by 2009
according the rebuilding plan
established in the FMP. According to
this target TAC setting method, annual
target TACs are set based on the ratio of
the current 3—year average biomass
index to the annual index target applied
to the monkfish landings for the
previous fishing year. Since the stock
rebuilding program established in
Framework 2 is based on established
formulas for calculating TACs, trip
limits, and DAS allocations, the
Councils had no discretion to evaluate
alternatives relative to this program for
FY 2005.

The Monkfish Monitoring Committee
reviewed the fall trawl survey biomass
indices and monkfish landings for FY
2003, and calculated the target TACs for
FY 2005 in accordance with the
procedures established in Framework 2.
According to these procedures, if the
current 3—year average biomass index is
below the annual index target, then the
target TAC for the upcoming fishing
year is set equivalent to the monkfish
landings for the previous fishing year,
minus the percentage difference
between the 3—year average biomass
index and the annual index target.
Based on the information presented in
Table 1, the current 3—year average
biomass indices are less than the current
targets for both management areas.
Therefore, the proposed FY 2005 target
TAC for the NFMA is 13,160 mt (6.02
percent less than FY 2003 landings),
and the proposed FY 2005 target TAC
for the SFMA is 9,673 mt (18.26 percent
less than FY 2003 landings).

TABLE 1. CALCULATION OF 2005 TARGET TACS.

FY 2003 2004 3—year | 2004 Bio- % Below 2005 Target

Management Area Landings Average mass Target Biomass TAC

(mt) (kg/tow) (kg/tow) Target (mt)
NFMA 14,004 1.56 1.66 6.02 % 13,160
SFMA 11,834 0.94 1.15 18.26 % 9,673

This action does not propose any
changes to the management measures
for limited access monkfish vessels
fishing in the NFMA, since such

changes are unnecessary in order to
achieve the proposed target TAC for FY
2005. Currently, limited access
monkfish vessels fishing exclusively in

the NFMA are not subject to a monkfish
trip limit when fishing under either a
monkfish or a Northeast (NE)
multispecies DAS. However, it is
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unlikely that vessels fishing in the
NFMA would exceed the proposed
target TAC of 13,160 mt, since this
target TAC is less than 900 mt below the
2003 landings, and the reduction in NE
multispecies DAS allocations under
Amendment 13 to the NE Multispecies
FMP, implemented in FY 2004, is
expected to further constrain monkfish
landings. In fact, current FY 2004
monkfish landings (preliminary) for
May through September are 3,913 mt for
the NFMA, which is 70 percent of the
May through September landings for the
NFMA for FY 2003 (5,551 mt). If current
FY 2004 and future FY 2005 landings
continue to follow the same trajectory,
expected landings of approximately
10,000 mt would be well below the FY
2004 and proposed FY 2005 target
TACs. However, if changes to the
management measures for the NFMA
were required to prevent the target TAC
from being exceeded, a separate
regulatory action would be required,
since changes to management measures
in the NFMA are currently not
authorized under the annual adjustment
procedures specified under 50 CFR
648.96(b).

For the SFMA, this action proposes to
restore the DAS available to limited
access monkfish vessels fishing in the
SFMA, but adjust the trip limits to
correspond to the proposed target TAC.
Framework 2 established a procedure
for the SFMA that requires either the
DAS or the trip limits to be adjusted as
follows: (1) For years in which the target
TAC is less than 8,000 mt, the trip limits
will be held constant at 550 1b (250 kg)
(for Category A and C vessels) and 450
b (204 kg) (for Category B and D
vessels), and the available DAS will be
reduced from 40 DAS to provide the
necessary reduction in landings; and (2)
for years in which the target TAC is
greater than 8,000 mt, the available DAS
will be held constant at 40 DAS, but the
trip limits will be adjusted to a level
appropriate to ensure that the target
TAC is not exceeded. Currently, limited
access monkfish vessels are allowed to
fish only 28 of their annual allocation of
40 monkfish DAS (plus carryover DAS)
in the SFMA. This DAS usage
restriction was implemented for FY
2004 because the target TAC of 6,772 mt
was less than 8,000 mt. Because the
proposed 2005 target TAC for the SFMA
is above the 8,000-mt threshold, limited
access monkfish vessels would be
authorized to use all 40 monkfish DAS
allocated annually (plus carryover DAS)
in either management area under the
proposed action.

To account for the proposed FY 2005
target TAC being 18 percent less than
FY 2003 landings, this action proposes

to establish trip limits of 700 1b (318 kg)
tail weight per DAS for limited access
Category A and C vessels, and 600 1b
(272 kg) tail weight per DAS for limited
access Category B and D vessels. The
proposed trip limits represent a 27—
percent increase for Category A and C
vessels, and a 25—percent increase for
Category B and D vessels when
compared to current FY 2004 trip limits
(550 1b (250 kg) and 450 1b (204 kg)) tail
weight for Category A and C, and
Category B and D vessels, respectively).
These trip limits were calculated using
the trip limit analysis procedures
established in Framework 2, and
outlined in the regulations at
§648.96(b)(2).

Classification

NMEFS has determined that the
proposed rule is consistent with the
FMP and preliminarily determined that
the rule is consistent with the
Magnuson-Stevens Act and other
applicable laws.

This proposed rule has been
determined to be not significant for
purposes of E.O. 12866.

The NEFMC prepared an IRFA as
required by section 603 of the
Regulatory Flexibility Act (RFA). The
IRFA describes the economic impact
this proposed rule, if adopted, would
have on small entities. A description of
the action, why it is being considered,
and the legal basis for this action are
contained at the beginning of this
preamble and in the SUMMARY. A
summary of the analysis follows:

The FMP requires that the status of
the monkfish resource be reviewed on
an annual basis. In addition, the
measures contained in Framework 2
established an annual target TAC setting
method that is based on the most recent
3—year running average of the NMFS fall
trawl survey biomass index as compared
to an established annual index target.
Framework 2 also established a method
for adjusting trip limits and DAS, as
necessary, for vessels fishing in the
SFMA in order to achieve the target
TAC for that area. This action utilizes
the target TAC setting method and the
trip limit adjustment implemented in
Framework 2 to establish target TACs
and trip limits for FY 2005.

The regulations implementing the
FMP, found at 50 CFR part 648, subpart
F, authorize the Council to adjust the
management measures as needed in
order to achieve the goals of the FMP.
Framework 2 adjusted FMP
management measures by establishing a
streamlined process for setting annual
target TACs, and for adjusting trip limits
and DAS allocations, as needed, to
achieve those target TACs. The objective

of this action is to achieve the goals of

the FMP through the application of the
target TAC setting method established

in Framework 2 for FY 2005.

All of the entities (fishing vessels)
affected by this action are considered
small entities under the Small Business
Administration size standards for small
fishing businesses ($3.5 million in gross
sales). There are approximately 737
limited access monkfish permit holders,
including permits held in confirmation
of permit history. This action would
affect only limited access monkfish
vessels while fishing for monkfish in the
SFMA, since no changes to the
management measures for the NFMA
are proposed. Based on activity reports
for FY 2003 (the most recent fishing
year for which complete information is
available), there were 534 limited access
permit holders participating in the
monkfish fishery. Of these, 158 vessels
fished for monkfish exclusively in the
SFMA, while 235 vessels fished for
monkfish in both management areas.
Thus, the proposed measures would
likely affect at least the 393 vessels that
fished for monkfish for at least part of
the fishing year in the SFMA, but would
likely have the greatest effect on the 158
vessels that fished for monkfish
exclusively in the SFMA.

The combined target TAC for both
monkfish management areas would be
decreased by approximately 3 percent
compared to fishing year 2004. While
the target TAC for the NFMA would be
decreased by approximately 22 percent,
the target TAC for the SFMA would be
increased by nearly 43 percent. As a
result of the increased target TAC for the
SFMA, monkfish trip limits in the
SFMA would be increased by
approximately 30 percent. Furthermore,
since the target TAC for the SFMA has
been set at a level greater than the
8,000-mt threshold, below which DAS
reductions are triggered, allowable DAS
that may be fished in the SFMA would
be increased back to the full 40—day
allotment. Thus, the proposed measures
would have differential impacts on
participating vessels depending on the
management area in which they fish.

A trip limit model was used to
estimate the impact of the proposed
SFMA trip limits on the average per trip
return for vessels on monkfish trips.
Based on this analysis, on average, a trip
taken in the SFMA would produce 21.2
percent more income towards fixed
costs, debt, and owner profit under the
proposed trip limits for FY 2005 as
compared to FY 2004 trip limits. In
addition, net pay per crew member
would be increased by an average of
20.8 percent per trip.
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As previously stated, vessels fishing
in the NFMA would not be affected by
the proposed measures for the SFMA.
The average impact on vessels fishing in
both management areas was estimated
to be approximately a 2—percent
increase in both net pay to crew and net
return to the vessel. However, the
average impact on vessels fishing
exclusively in the SFMA was estimated
to be a 14—percent increase in net pay
to the crew, and a 12—percent increase
in returns to the vessel owner. These
effects vary greatly between states, with
vessels from NC and NY experiencing
small increases relative to vessels from
MA and NJ.

The annual target TAC setting method
established in Framework 2 is based on
a formula that integrates an annual
biomass index target with the 3—year
running average of the NMFS fall trawl
survey and the monkfish landings for
the previous fishing year. Therefore, the
target TACs resulting from the
application of this method are non-
discretionary. As a result, there are no
alternatives to the proposed action to
establish target TACs of 14,004 mt for
the NFMA and 11,834 mt for the SFMA,
other than no action. Furthermore,
Framework 2 also established an
formulaic method for adjusting trip
limits for the SFMA that is based on the
distribution of monkfish landings used
by limited access monkfish vessels.

Thus, there are no alternatives to the
proposed trip limits of 700 1b (318 kg)
per DAS for limited access Category A
and C vessels, and 600 1b (272 kg) per
DAS for limited access Category B and
D vessels, other than no action.

This proposed rule does not
duplicate, overlap or conflict with other
Federal rules, and does not contain new
reporting or recordkeeping
requirements.

A copy of this analysis is available
from the NEFMC (see ADDRESSES).

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: March 11, 2005.
Rebecca Lent,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is proposed
to be amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
§648.92 [Amended]

2.In §648.92, paragraph (b)(1)(ii) is
removed and reserved.

3. In § 648.94, paragraphs (b)(2)(i) and
(ii) are revised to read as follows:

§648.94 Monkfish possession and landing
restrictions.
* * * * *

(b)***
(2)***

(i) Category A and C vessels. Category
A and C vessels fishing under the
monkfish DAS program in the SFMA
may land up to 700 1b (318 kg) tail
weight or 2,324 1b (1,054 kg) whole
weight of monkfish per monkfish DAS
(or any prorated combination of tail-
weight and whole weight based on the
conversion factor for tail weight to
whole weight of 3.32), unless modified
pursuant to § 648.96(b)(2)(ii).

(ii) Category B and D vessels. Category
B and D vessels fishing under the
monkfish DAS program in the SFMA
may land up to 600 1b (272 kg) tail
weight or 1,992 lb (904 kg) whole
weight of monkfish per monkfish DAS
(or any prorated combination of tail-
weight and whole weight based on the
conversion factor for tail weight to
whole weight of 3.32), unless modified
pursuant to § 648.96(b)(2)(ii).

* * * * *

[FR Doc. 05-5348 Filed 3—17-05; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

Notice of the USDA Technology and
eGovernment Advisory Council
Meeting

AGENCY: Office of the Chief Information
Officer, USDA.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, 5
U.S.C. App 2, the United States
Department of Agriculture announces a
meeting of the USDA Technology and
eGovernment Advisory Council. The
Council will advise the Secretary and
the Chief Information Officer in
planning and developing strategies for

technology and eGovernment Initiatives.

DATES: The USDA Technology and
eGovernment Advisory Council will
meet on March 29, 2005 from 8:30 a.m.
to 4:30 p.m.; and March 30, 2004 from
8:30 a.m. to 4 p.m.

Written comments for the public
record will be welcomed before or up to
two weeks after the meeting and should
be submitted to the Contact Person in
this notice. All comments will become
part of the official record of the
Advisory Council.

ADDRESSES: The meeting will take place
at the South Building, Room s107; and
the Jamie L. Whitten Building, Room
104A, 1400 Independence Ave., SW.,
Washington, DC 20250. Please send
written comments to the Contact Person
identified herein at: Office of the Chief
Information Officer, 1400 Independence
Ave., SW., Room 405W, Jamie L.
Whitten Building, United States
Department of Agriculture, Washington,
DC 20250; and electronic comments to
the Contact Person at
sandy.facinoli2@usda.gov.

FOR FURTHER INFORMATION CONTACT:
Sandy Facinoli, Designated Federal
Official, USDA Technology and
eGovernment Advisory Council;

telephone: (202) 720-2786; fax: (202)
205-2831.

SUPPLEMENTARY INFORMATION: On
Tuesday and Wednesday, March 29,
2005 from 8:30 a.m. to 4:30 p.m.; and
March 30, 2005 from 8:30 a.m. to 4 p.m.,
the USDA Technology and
eGovernment Advisory Council will
hold a meeting at the South and Jamie
L. Whitten Building, United States
Department of Agriculture, 1400
Independence Ave., SW., Washington,
DC 20250.

Pursuant to 41 CFR 102-3.160, the
meeting will be closed to the public so
that the Council can conduct
administrative matters. The Council is
editing and revising their draft report
due to the Secretary by May 31, 2005.
The report will be presented at a
subsequent public meeting and be
available for public comment as well as
published on the USDA public Web site,
http://www.usda.gov.

Scott Charbo,

Chief Information Officer.

[FR Doc. 05-5405 Filed 3—17-05; 8:45 am]|
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 02—-088-5]

Notice of Request for Emergency
Approval of an Information Collection

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Emergency approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request emergency approval of an
information collection in support of a
final rule published in today’s issue of
the Federal Register regarding the
possession, use, and transfer of select
agents and toxins.
DATES: We will consider all comments
that we receive on or before March 25,
2005.
ADDRESSES: You may submit comments
by any of the following methods:

e EDOCKET: Go to http://
www.epa.gov/feddocket to submit or

view public comments, access the index
listing of the contents of the official
public docket, and to access those
doc