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Presidential Documents

Title 3—

The President

[FR Doc. 05-4624
Filed 3-7-05; 8:45 am]
Billing code 3110-01-P

Memorandum of February 18, 2005

Assignment of Certain Functions Relating to Climate Change
Reporting Activities

Memorandum for the Director of the Office of Management and Budget

By the authority vested in me as President by the Constitution and the
laws of the United States, including section 301 of title 3, United States
Code, I hereby assign to you the function of the President under section
576(b) of the Foreign Operations, Export Financing, and Related Programs
Appropriations Act, 2005 (Division D of Public Law 108-447). Heads of
departments and agencies shall furnish promptly to the Director of the
Office of Management and Budget, to the extent permitted by law, information
the Director requests to perform such function.

Any reference in this memorandum to the provision of any Act shall be
deemed to include references to any hereafter-enacted provision of law
that is the same or substantially the same as such provision.

You are authorized and directed to publish this memorandum in the Federal
Register.

~ /

THE WHITE HOUSE,
Washington, February 18, 2005.
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 02—096—4]

Oriental Fruit Fly; Removal of
Quarantined Area

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the Oriental
fruit fly regulations by removing a
portion of Orange County, CA, from the
list of quarantined areas and by
removing restrictions on the interstate
movement of regulated articles from that
area. This action is necessary to relieve
restrictions that are no longer needed to
prevent the spread of the Oriental fruit
fly into noninfested areas of the United
States. We have determined that the
Oriental fruit fly has been eradicated
from this portion of Orange County, CA,
and that the quarantine and restrictions
are no longer necessary. This portion of
Orange County, CA, was the last
remaining area in California
quarantined for the Oriental fruit fly.
Therefore, as a result of this action,
there are no longer any areas in the
continental United States quarantined
for the Oriental fruit fly.

DATES: This interim rule was effective
March 2, 2005. We will consider all
comments that we receive on or before
May 9, 2005.

ADDRESSES: You may submit comments
by any of the following methods:

e EDOCKET: Go to http://
www.epa.gov/feddocket to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once you have

entered EDOCKET, click on the “View
Open APHIS Dockets” link to locate this
document.

o Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 02—096—4, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 02—096—4.

o Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for locating this docket
and submitting comments.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Mr.
Wayne Burnett, National Fruit Fly
Program Manager, PPQ, APHIS, 4700
River Road Unit 134, Riverdale, MD
20737-1236; (301) 734—4387.
SUPPLEMENTARY INFORMATION:

Background

The Oriental fruit fly, Bactrocera
dorsalis (Hendel), is a destructive pest
of citrus and other types of fruits, nuts,
and vegetables. The short life cycle of
the Oriental fruit fly allows rapid
development of serious outbreaks that
can cause severe economic losses.
Heavy infestations can cause complete
loss of crops.

The Oriental fruit fly regulations,
contained in 7 CFR 301.93 through
301.93-10 (referred to below as the
regulations), restrict the interstate
movement of regulated articles from
quarantined areas to prevent the spread
of the Oriental fruit fly to noninfested
areas of the United States. The
regulations also designate soil and a
large number of fruits, nuts, vegetables,
and berries as regulated articles.

In an interim rule effective on
September 14, 2004, and published in
the Federal Register on September 20,
2004 (69 FR 56157-56159, Docket No.
02-096-3), we quarantined a portion of
Orange County, CA, and restricted the
interstate movement of regulated
articles from the quarantined area.

Based on trapping surveys conducted
by inspectors of California State and
county agencies and by inspectors of the
Animal and Plant Health Inspection
Service, we have determined that the
Oriental fruit fly has been eradicated
from the quarantined portion of this
county. The last finding of Oriental fruit
fly in the Orange County quarantined
area was September 29, 2004.

Since then, no evidence of Oriental
fruit fly infestation has been found in
this area. Based on our experience, we
have determined that sufficient time has
passed without finding additional flies
or other evidence of infestation to
conclude that the Oriental fruit fly no
longer exists in Orange County, CA.
Therefore, we are removing the county
from the list of quarantined areas in
§301.93-3(c). With the removal of
Orange County, CA, from that list, there
are no longer any areas in the
continental United States quarantined
for the Oriental fruit fly.

Immediate Action

Immediate action is warranted to
relieve restrictions that are no longer
necessary. A portion of Orange County,
CA, was quarantined due to the
possibility that the Oriental fruit fly
could be spread from that area to
noninfested areas of the United States.
Since we have concluded that the
Oriental fruit fly no longer exists in that
area, immediate action is warranted to
remove the quarantine on Orange
County, CA, and to relieve the
restrictions on the interstate movement
of regulated articles from that area.
Under these circumstances, the
Administrator has determined that prior
notice and opportunity for public
comment are contrary to the public
interest and that there is good cause
under 5 U.S.C. 553 for making this
action effective less than 30 days after
publication in the Federal Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
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include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review under Executive
Order 12866.

This action amends the Oriental fruit
fly regulations by removing a portion of
Orange County, CA, from the list of
quarantined areas.

County records indicated there are 9
growers, 4 nurseries, 24 mobile vendors,
3 farmers markets, 8 fruit sellers, 1
distributor, 2 haulers, 2 processors, 1
swap meet, and 34 yard and tree
maintenance firms within the
quarantined portion of Orange County
that could be affected by the lifting of
the quarantine in this interim rule.

We expect that the effect of this
interim rule on the small entities
referred to above will be minimal. Small
entities located within the quarantined
area that sell regulated articles do so
primarily for local intrastate, not
interstate, movement, so the effect, if
any, of this rule on these entities
appears likely to be minimal. In
addition, the effect on any small entities
that may move regulated articles
interstate has been minimized during
the quarantine period by the availability
of various treatments that allow these
small entities, in most cases, to move
regulated articles interstate with very
little additional cost. Thus, just as the
previous interim rule establishing the
quarantined area in Orange County, CA,
had little effect on the small entities in
the area, the lifting of the quarantine in
the current interim rule will also have
little effect.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no

retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

m Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772; 7 CFR 2.22,
2.80, and 371.3.

Section 301.75-15 also issued under sec.
204, title II, Pub. L. 106—-113, 113 Stat.
1501A—-293; sections 301.75—15 and 301.75—
16 also issued under sec. 203, title II, Pub.

L. 106—224, 114 Stat. 400 (7 U.S.C. 1421
note).

m 2.In § 301.93-3, paragraph (c) is
revised to read as follows:

§301.93-3 Quarantined areas.
* * * * *

(c) The areas described below are
designated as quarantined areas: There
are no areas in the continental United
States quarantined for the Oriental fruit
fly.

Done in Washington, DG, this 2nd day of
March 2005.

Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 05—4350 Filed 3—7-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 925
[Docket No. FV05-925-1 FR]
Grapes Grown in a Designated Area of

Southeastern California; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule increases the
assessment rate established for the

California Desert Grape Administrative
Committee (committee) for the 2005 and
subsequent fiscal periods from $0.015 to
$0.0175 per 18-pound lug of grapes
handled. The committee locally
administers the marketing order which
regulates the handling of grapes grown
in a designated area of southeastern
California. Authorization to assess grape
handlers enables the committee to incur
expenses that are reasonable and
necessary to administer the program.
The fiscal period began January 1 and
ends December 31. The assessment rate
will remain in effect indefinitely unless
modified, suspended, or terminated.
EFFECTIVE DATE: March 9, 2005.

FOR FURTHER INFORMATION CONTACT: Toni
Sasselli, Program Analyst or Terry
Vawter, Marketing Specialist, Marketing
Field Office, Fruit and Vegetable
Programs, AMS, USDA, 2202 Monterey
Street, Suite 102B, Fresno, California
93721; Telephone: (559) 487-5901; Fax:
(559) 487-5906; or George Kelhart,
Technical Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491; Fax: (202)
720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491; Fax: (202) 720-8938; or e-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 925, both as amended (7
CFR part 925), regulating the handling
of grapes grown in a designated area of
southeastern California, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California grape handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable grapes
beginning on January 1, 2005, and
continue until amended, suspended, or
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terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule increases the assessment
rate established for the committee for
the 2005 and subsequent fiscal periods
from $0.015 to $0.0175 per 18-pound
lug of grapes handled.

The grape marketing order provides
authority for the committee, with the
approval of USDA, to formulate an
annual budget of expenses and collect
assessments from handlers to administer
the program. The members of the
committee are producers and handlers
of California grapes. They are familiar
with the committee’s needs and with
the costs for goods and services in their
local area and are thus in a position to
formulate an appropriate budget and
assessment rate. The assessment rate is
formulated and discussed in a public
meeting. Thus, all directly affected
persons have an opportunity to
participate and provide input.

For the 2002 and subsequent fiscal
periods, the committee recommended,
and USDA approved, an assessment rate
that would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the committee or other
information available to USDA.

The committee met on November 9,
2004, and unanimously recommended
expenditures of $210,691 and an
assessment rate of $0.0175 per 18-pound
lug of grapes for the 2005 fiscal period.
In comparison, last year’s budgeted
expenditures were $188,091. The
assessment rate of $0.0175 is $0.0025
higher than the rate in effect during the
2004 fiscal period. The income from the
increased assessment rate, together with

interest income and reserve funds is
necessary to ensure that sufficient funds
are available to offset an increase in
salaries and research programs in 2005,
and ensure that an adequate carryover of
reserve funds is available for the 2006
fiscal period.

The expenditures recommended by
the committee for the 2005 fiscal period
include $125,000 for research, $5,000
for compliance activities, $45,500 for
salaries and payroll expenses, and
$32,191 for other expenses. Budgeted
expenses for these items in 2004 were
$100,000 for research, $10,000 for
compliance activities, $43,500 for
salaries, and $34,591 for other expenses.

The assessment rate recommended by
the committee was derived using the
following formula: Total shipments (8.5
million 18-pound lugs) times the
recommended assessment rate ($0.0175
per 18-pound lug), plus anticipated
interest income ($300) and the 2005
beginning reserve ($78,000), minus the
anticipated expenses ($210,691), leaving
a 2005 ending reserve of $16,359.

Based on this calculation, assessment
income, interest income, and funds from
the committee’s reserve will provide
sufficient income to meet the 2005
anticipated expenses of $210,691, and
will also leave an adequate December
2005 ending reserve of $16,359. At this
level, the December 2005 ending reserve
will be within the maximum permitted
by the order of one fiscal period’s
expenses (§925.41).

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the committee or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
committee will continue to meet prior to
or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of committee meetings
are available from the committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
committee’s 2005 budget and those for
subsequent fiscal periods would be
reviewed and, as appropriate, approved
by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 50 producers
of grapes in the production area and
approximately 20 handlers subject to
regulation under the marketing order.
Small agricultural producers are defined
by the Small Business Administration
(13 CFR 121.201) as those having annual
receipts of less than $750,000 and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000.

Last year, 8 of the 20 handlers subject
to regulation had annual grape sales of
at least $5,000,000. In addition, 10 of
the 50 producers had annual sales of at
least $750,000. Therefore, a majority of
handlers and producers may be
classified as small entities.

This rule increases the assessment
rate established for the committee and
collected from handlers for the 2005 and
subsequent fiscal periods from $0.015 to
$0.0175 per 18-pound lug of grapes. The
committee unanimously recommended
expenditures of $210,691 and an
assessment rate of $0.0175 per 18-pound
lug of grapes for the 2005 fiscal period.
The assessment rate of $0.0175 is
$0.0025 higher than the 2004 rate. The
number of assessable grapes is estimated
at 8.5 million 18-pound lugs. Thus, the
$0.0175 rate should provide $148,750 in
assessment income. Income derived
from handler assessments, along with
interest income and funds from the
committee’s authorized carry-in reserves
should be adequate to cover budgeted
expenses in 2005.

The expenditures recommended by
the committee for the 2005 fiscal period
include $125,000 for research, $5,000
for compliance activities, $45,500 for
salaries and payroll expenses, and
$32,191 for other expenses. Budgeted
expenses for these items in 2004 were
$100,000 for research, $10,000 for
compliance activities, $43,500 for
salaries, and $34,591 for other expenses.
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The committee reviewed and
unanimously recommended 2005
expenditures of $210,691 which
included increases in salaries and
research programs. Prior to arriving at
this budget, the committee considered
alternative expenditure and assessment
rate levels, but ultimately decided that
the recommended levels were
reasonable to properly administer the
order.

The assessment rate recommended by
the committee was derived by the
following formula: Total shipments (8.5
million 18-pound lugs) times the
recommended assessment rate ($0.0175
per 18-pound lug), plus the anticipated
interest income ($300) and the 2005
beginning reserve ($78,000), minus the
anticipated expenses ($210,691), results
in a 2005 ending reserve of $16,359.

This increased assessment rate will
provide sufficient funds in combination
with interest and reserve funds to meet
the anticipated expenses of $210,691
and result in a December 2005 ending
reserve of $16,359, which is acceptable
to the committee. This reserve fund
level is within the maximum permitted
by the order of approximately one fiscal
period’s expenses.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates
that the on-vine grower price for the
2005 season could range between $5.00
and $9.00 per 18-pound lug of grapes.
Therefore, the estimated assessment
revenue for the 2005 fiscal period as a
percentage of total grower revenue
could range between approximately 0.2
and 0.4 percent.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs are
offset by the benefits derived by the
operation of the marketing order. In
addition, the committee’s meeting was
widely publicized throughout the
California grape industry and all
interested persons were invited to
attend the meeting and participate in
committee deliberations on all issues.
Like all committee meetings, the
November 9, 2004, meeting was a public
meeting and all entities, both large and
small, were able to express views on
this issue.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large desert grape
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and

duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A proposed rule concerning this
action was published in the Federal
Register on January 11, 2005 (70 FR
1837). Copies of the proposed rule were
also mailed or sent via facsimile to all
desert grape handlers. Finally, the
proposal was made available through
the Internet by USDA and the Office of
the Federal Register. A 30-day comment
period ending on February 10, 2005,
was provided for interested persons to
respond to the proposal. No comments
were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it also found
and determined that good cause exists
for not postponing the effective date of
this rule until 30 days after publication
in the Federal Register because: (1) The
committee needs to have sufficient
funds to pay its expenses which are
incurred on a continuous basis; (2) the
2005 fiscal period began on January 1,
2005, and the order requires that the
rate of assessment for each fiscal period
apply to all assessable desert grapes
handled during such fiscal period; (3)
handlers are aware of this action which
was unanimously recommended by the
committee at a public meeting; and (4)
a 30-day comment period was provided
for in the proposed rule, and no
comments were received.

List of Subjects in 7 CFR Part 925

Grapes, Marketing agreements,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR part 925 is amended as
follows:

PART 925—GRAPES GROWN IN A
DESIGNATED AREA OF
SOUTHEASTERN CALIFORNIA

m 1. The authority citation for 7 CFR part
925 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 925.215 is revised to read as
follows:

§925.215 Assessment rate.

On and after January 1, 2005, an
assessment rate of $0.0175 per 18-pound
lug is established for grapes grown in a
designated area of southeastern
California.

Dated: March 2, 2005.

Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05—4449 Filed 3-7-05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 955
[Docket No. FV05-955-1 IFR]

Vidalia Onions Grown in Georgia;
Increased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule increases the
assessment rate and changes the
assessable unit established for the
Vidalia Onion Committee (Committee)
for the 2005 and subsequent fiscal
periods from $0.12 per 50-pound bag or
equivalent to $0.10 per 40-pound carton
of Vidalia onions. The assessment rate
of $0.10 per 40-pound carton is $0.0001
per pound more than the assessment
rate previously in effect. The Committee
locally administers the marketing order
which regulates the handling of Vidalia
onions grown in Georgia. Authorization
to assess Vidalia onion handlers enables
the Committee to incur expenses that
are reasonable and necessary to
administer the program. The fiscal
period began January 1 and ends
December 31. The assessment rate will
remain in effect indefinitely unless
modified, suspended, or terminated.
DATES: March 9, 2005. Comments
received by May 9, 2005, will be
considered prior to issuance of a final
rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; E-mail:
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moab.docketclerk@usda.gov; or Internet:
http://www.regulations.gov. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.ams.usda.gov/fv/moab.html.
FOR FURTHER INFORMATION CONTACT:
Doris Jamieson, Southeast Marketing
Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 799
Overlook Drive, Suite A, Winter Haven,
Florida 33884—1671; telephone: (863)
324-3375, Fax: (863) 325—-8793; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Marketing Order No. 955, both as
amended (7 CFR part 955), regulating
the handling of Vidalia onions grown in
Georgia, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Vidalia onion handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable Vidalia
onions beginning January 1, 2005, and
continue until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file

with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule increases the assessment
rate and changes the assessable unit
established for the Vidalia Onion
Committee (Committee) for the 2005
and subsequent fiscal periods from
$0.12 per 50-pound bag or equivalent to
$0.10 per 40-pound carton of Vidalia
onions. The assessment rate of $0.10 per
40-pound carton is $0.0001 per pound
more than the assessment rate
previously in effect.

The Vidalia onion order provides
authority for the Committee, with the
approval of USDA, to formulate an
annual budget of expenses and collect
assessments from handlers to administer
the program. The members of the
Committee are producers and handlers
of Vidalia onions. They are familiar
with the Committee’s needs and with
the costs for goods and services in their
local area and are thus in a position to
formulate an appropriate budget and
assessment rate. The assessment rate is
formulated and discussed in a public
meeting. Thus, all directly affected
persons have an opportunity to
participate and provide input.

For the 2001-02 and subsequent fiscal
periods, the Committee recommended,
and USDA approved, an assessment rate
of $0.12 per 50-pound bag or equivalent
that would continue in effect from 2001
and subsequent fiscal periods unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other information
available to USDA.

The Committee met December 15,
2004, and unanimously recommended
2005 expenditures of $450,300 and an
assessment rate of $0.10 per 40-pound
carton of Vidalia onions. In comparison,
last year’s budgeted expenditures were
$312,215.

The assessment rate of $0.10 per 40-
pound carton is $0.0001 per pound
more than the rate currently in effect.
The increase in the assessment rate is
based on the reduction in size of the

assessable unit from 50-pounds to 40-
pounds. Although the reduction in size
of the assessable unit increases the
number of assessable cartons, it only
slightly increases the actual assessment
per pound of Vidalia onion handled
from $0.0024 per pound to $0.0025 per
pound.

The major expenditures
recommended by the Committee for the
2005 year include $92,500 for salaries
and benefits, $59,800 for administrative
expenses, $290,000 for marketing
expenses, $5,000 for research expenses,
and $3,000 for compliance. Budgeted
expenses for these items in 2004 were
$66,280, $237,435, $7,500, $1000, and
$0 respectively.

The assessment rate recommended by
the Committee was derived by
multiplying the assessment rate by the
number of 40-pound cartons of Vidalia
onions the industry is expected to ship
for the 2005 fiscal period, and took into
consideration the availability of
matching funds for research and
promotion from the State of Georgia.
Vidalia onion shipments for the 2005
fiscal period are estimated at 3,350,000
40-pound cartons which should provide
$335,000 in assessment income. Income
derived from handler assessments,
interest income ($3,000), contributions
from the Georgia Department of
Agriculture ($150,000), and income
from the sale of Point-of-Sale
advertisement material ($6,000) should
be adequate to cover budgeted expenses.
Funds in the reserve (currently $67,331)
will be kept within the maximum
permitted by the order, which is three
fiscal periods’ budgeted expenses
(§ 955.44).

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 2005 budget and those for
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subsequent fiscal periods will be
reviewed and, as appropriate, approved
by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 145
producers of Vidalia onions in the
production area and approximately 110
handlers subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $750,000, and small
agricultural service firms, which
include handlers, are defined as those
whose annual receipts are less than
$5,000,000.

Based on information from the
Georgia Agricultural Statistical Service
and Committee data, around 90 percent
of Vidalia onion handlers ship under
$5,000,000 worth of onions on an
annual basis. In addition, based on
acreage, production, grower prices
reported by the National Agricultural
Statistics Service, and the total number
of Vidalia onion growers, the average
annual grower revenue is approximately
$489,000. Thus, the majority of handlers
and producers of Vidalia onions may be
classified as small entities.

This rule increases the assessment
rate and changes the assessable unit
from $0.12 per 50-pound bag or
equivalent to $0.10 per 40-pound carton
of Vidalia onions for the 2005 and
subsequent fiscal periods. The
Committee unanimously recommended
2005 expenditures of $450,300 and an
assessment rate of $0.10 per 40-pound
carton of Vidalia onions. The
assessment rate of $0.10 per 40-pound
carton is $0.0001 per pound higher than
the $0.12 per 50-pound bag or
equivalent assessment rate in effect
during 2004. The quantity of assessable
Vidalia onions for the 2005 season is
estimated at 3,350,000 40-pound
cartons. Thus, the $0.10 per 40-pound

carton rate should provide $335,000 in
assessment income. Income derived
from handler assessments, interest
income ($3,000), contributions from the
Georgia Department of Agriculture
($150,000), and income from the sale of
Point-of-Sale advertisement material
($6,000) should be adequate to cover
budgeted expenses.

The major expenditures
recommended by the Committee for the
2005 year include $92,500 for salaries,
$59,800 for administrative expenses,
$290,000 for marketing expenses, $5,000
for research expenses, and $3,000 for
compliance. Budgeted expenses for
these items in 2004 were $66,280,
$237,435, $7,500, $1,000, and $0,
respectively.

The Committee at its December 15,
2004, meeting unanimously
recommended reducing the assessable
carton size from a 50-pound bag or
equivalent to the current industry
standard 40-pound carton size. The
reduction in the assessable unit size
increases the number of assessable
units. The assessable unit size reduction
also causes a slight increase in the
actual per pound rate of assessment
from $0.0024 to $0.0025, or an increase
of $0.0001 per pound.

The Committee reviewed and
unanimously recommended 2005
expenditures of $450,300 which
includes increases in marketing,
compliance, administrative expenses,
and research programs. Prior to arriving
at this budget, the Committee
considered information from various
sources. Alternative expenditure levels
were discussed by the Committee based
upon the relative value of various
research and promotion projects to the
Vidalia onion industry. The committee
also discussed keeping the current $0.12
per 50-pound bag or equivalent
assessment rate. The Committee
believes, however, that using the current
industry standard unit of 40-pounds
will increase efficiency by saving
handlers the considerable time and
expense previously spent in converting
40-pound units to the 50-pound
assessment rate unit. The Committee
also felt that the slight increase of
$0.001 per pound in assessments is
insignificant when considering the
benefits of using the industry standard
unit. Thus the assessment rate of $0.10
per 40-pound carton of assessable
Vidalia onions was approved
unanimously. The expected income was
derived by multiplying the assessment
rate by the estimated number of 40-
pound cartons the industry expects to
ship for the 2005 season. Also available
for expenditure are interest income and
matching funds from the State of

Georgia (for expenditures pursuant to
§ 955.50; production research,
marketing research development, and
marketing promotion including paid
advertising).

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates
that the grower price for the 2005 season
could range between $13.75 and $17.15
per 40-pound carton of Vidalia onions.
Therefore, the estimated assessment
revenue for the 2005 fiscal period as a
percentage of total grower revenue
could range between 0.58 and 0.73
percent.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs are
offset by the benefits derived by the
operation of the marketing order. As
noted earlier, the savings in time and
expense previously spent on converting
the industry standard 40-pound carton
to the 50-pound unit used by the
Committee more than offsets the
negligible assessment increase of $0.001
per pound of onions handled. In
addition, the Committee’s meeting was
widely publicized throughout the
Vidalia onion industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the
December 15, 2004, meeting was a
public meeting and all entities, both
large and small, were able to express
views on this issue. Finally, interested
persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large Vidalia onion
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.
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After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The 2005 fiscal period
began on January 1, 2005, and the
marketing order requires that the rate of
assessment for each fiscal period apply
to all assessable Vidalia onions handled
during such fiscal period; (2) this action
changes the assessable carton size from
a 50-pound bag or equivalent to the
current industry standard 40-pound
carton size; (3) the Committee needs to
have sufficient funds to pay its
expenses, which are incurred on a
continuous basis; (4) handlers are aware
of this action which was unanimously
recommended by the Committee at a
public meeting and is similar to other
assessment rate actions issued in past
years; and (5) this interim final rule
provides a 60-day comment period, and
all comments timely received will be
considered prior to finalization of this
rule.

List of Subjects in 7 CFR Part 955
Onions, Marketing agreements,

Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR part 955 is amended as
follows:

PART 955—VIDALIA ONIONS GROWN
IN GEORGIA

m 1. The authority citation for 7 CFR part
955 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 955.209 is revised to read as
follows:

§955.209 Assessment rate.

On and after January 1, 2005, an
assessment rate of $0.10 per 40-pound
carton or equivalent is established for
Vidalia onions.

Dated: March 2, 2005.

Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05—4447 Filed 3-7-05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 987
[Docket No. FV04-987—1 FR]

Domestic Dates Produced or Packed in
Riverside County, CA; Modification of
the Qualification Requirements for
Approved Manufacturers of Date
Products

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule modifies the
requirements for approved
manufacturers of date products under
the marketing order regulating the
handling of domestic dates produced or
packed in Riverside County, California.
The marketing order is administered
locally by the California Date
Administrative Committee (committee).
The committee’s approved product
manufacturer program helps assure that
only high quality whole and pitted dates
are shipped within the United States
and exported to Canada. This rule
clarifies the application procedures and
qualification requirements for an
approved manufacturer of date
products. This rule also specifies that a
regulated date handler must be in
compliance with the marketing order to
be an approved manufacturer of date
products. These modifications will help
safeguard the integrity of the approved
date product manufacturer program, as
well as the quality of whole and pitted
dates marketed both domestically and in
Canada.

EFFECTIVE DATE: This final rule becomes
effective March 9, 2005.

FOR FURTHER INFORMATION CONTACT:
Terry Vawter, Marketing Specialist,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721;
telephone: (559) 487-5901, Fax: (559)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,
Washington, DC 20250-0237; telephone:
(202) 720-2491, Fax: (202) 720-8938.
Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,

DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement and Order No. 987, as
amended (7 CFR part 987), regulating
the handling of domestic dates
produced or packed in Riverside
County, California, hereinafter referred
to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

Summary of the Rule Change

This final rule modifies the
requirements for approved
manufacturers of date products in
§987.157 of the order’s administrative
rules and regulations. This rule clarifies
the application procedures and
qualification requirements for approved
manufacturers of date products. This
rule also specifies that, to be an
approved manufacturer of date
products, a regulated date handler must
be in compliance with the order. These
modifications will help safeguard the
integrity of the approved date product
manufacturer program, as well as the
quality of whole and pitted dates
marketed both domestically and in
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Canada. These changes were
recommended unanimously by the
committee at a meeting on April 23,
2004.

Authority for Approved Manufacturers

Section 987.57 of the order provides
the authority for the approved date
product manufacturer program. Section
987.57 states in part: “Diversion of dates
pursuant to § 987.55 or § 987.56 shall be
accomplished only by such persons
(which may include handlers) as are
approved manufacturers or feeders
* * * The application and approval
shall be in accordance with such rules,
regulations and safeguards as may be
prescribed pursuant to § 987.59.”
Further, § 987.59 states: “The
Committee may prescribe, with the
approval of the Secretary, such rules,
regulations and safeguards as are
necessary to prevent dates covered by
§§987.55 and 987.56 from interfering
with the objectives of this part.”

Finally, § 987.157 of the order’s
administrative rules and regulations
prescribes the application procedure
and qualification requirements to
become an approved manufacturer of
date products.

Background Information and
Committee Action Taken

At its public meeting on April 23,
2004, the committee unanimously
recommended modifying the
application procedures and
qualification requirements for approved
manufacturers of date products. The
committee’s approved date product
manufacturer program helps assure that
high quality whole and pitted dates are
marketed in the United States and
Canada. Whole and pitted dates shipped
within the United States and to Canada
must at least meet the requirements of
U.S. Grade B, whereas dates for
manufacture into products must meet
the lower quality requirements of U.S.
Grade C.

Only firms on the committee’s list of
approved date product manufacturers
are allowed to receive dates for
conversion into date products. These
entities agree to alter the form and
appearance of the lower quality dates so
they cannot be marketed in competition
with higher quality whole and pitted
dates in the United States and Canada.

Based on the committee’s
recommendation, the procedures used
to qualify an applicant as an approved
manufacturer of date products have
been revised in this final rule to help
ensure that each applicant is treated
similarly, and that an approved date
product manufacturer remains qualified

to receive dates for conversion into
products.

Within the regulated production area
(Riverside County, California), all
approved manufacturers are also date
handlers regulated under the order.
Conversely, approved manufacturers
outside the regulated area are not
regulated date handlers.

This rule also helps safeguard the
integrity of the approved manufacturer
program by requiring that regulated
handlers be in compliance with the
order—including the assessment and
reporting requirements of the order—for
approval as date product manufacturers.
Once approved as a date product
manufacturer, handlers must stay in
compliance with the requirements of the
order to remain on the committee’s
approved date product manufacturers’
list.

Prior to revoking a handler’s approved
manufacturer status for noncompliance
with the requirements of the order, the
committee staff will consult with USDA.
If, after consultation with USDA and
notification of the handler, the approved
product manufacturer continues to be in
noncompliance with order
requirements, the committee staff will
announce the revocation of such
handler’s approved manufacturer status
by mailing or faxing a revised approved
manufacturer list to all date handlers in
the regulated area.

Further, the approved manufacturers
will be required to maintain accurate
records regarding date product
information and provide these records
to the committee staff. This will enable
the committee to verify that each
approved date product manufacturer is
operating as required. To ensure that
approved manufacturers continue to be
qualified, each will be required to
reapply for approved manufacturer
status once a year. The procedures for
reapplication are the same as the
procedures used for initial approval as
a date product manufacturer.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially

small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

Industry Profile

There are approximately 124 date
producers in the production area and 10
handlers subject to regulation under the
order. The Small Business
Administration (SBA) (13 CFR 121.201)
defines small agricultural producers as
those with annual receipts of less than
$750,000, and small agricultural service
firms as those with annual receipts of
less than $5,000,000.

The committee estimates
approximately 7 producers
(approximately 6 percent) had receipts
over $750,000 and that 4 handlers (40
percent) shipped over $5,000,000 worth
of California dates. Based on this
information, a majority of handlers and
producers of California dates may be
classified as small entities.

Within the regulated production area
all approved manufacturers are also date
handlers regulated under the order.
Conversely, approved manufacturers
outside the regulated area are not
regulated date handlers. Currently, there
are three approved manufacturers
outside the regulated area. We do not
have information on their size, but
believe most of them are small entities.

Summary of Rule Change

This final rule modifies the
requirements for approved date product
manufactures under § 987.157 of the
order’s administrative rules and
regulations. This rule clarifies both the
application procedures and
qualification requirements for approval
as a manufacturer of date products. This
final rule also requires an applicant who
is a date handler regulated under the
order to be in compliance with the order
to continue to manufacture date
products. These changes help safeguard
the integrity of the approved
manufacturer program and help assure
the quality of whole and pitted dates
marketed in the United States and
Canada. These changes were
recommended unanimously by the
committee at a meeting on April 23,
2004.

Impact of Regulation

At the meeting, the committee
discussed the impact of this change on
handlers and approved manufacturers.
By clarifying the date product
manufacturer application procedure and
qualification requirements, the
modifications help ensure that
applicants are treated similarly. In
addition, the committee believes the
modifications will help safeguard the
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integrity of the approved manufacturer
program by requiring that participating
handlers are in compliance with the
order. As such, the committee believes
that the impact of this rule on handlers
and date product manufactures will be
negligible and greatly outweighed by the
improvement in the overall integrity
and efficiency of the program.
Furthermore, the benefits of this rule
are not expected to be
disproportionately greater or less for
small entities than for large entities.

Alternatives Considered

The committee discussed alternatives
to these changes, including not making
any changes to the requirements to
become an approved date product
manufacturer. The committee, however,
decided that lack of action on its part
could negatively impact the
effectiveness of the safeguards that help
ensure the quality of whole and pitted
dates marketed in the United States and
Canada.

A second alternative debated by the
committee would have required an
applicant to pay all the costs for
repeated inspections to verify that the
applicant can, indeed, meet the
requirements of an approved
manufacturer. There was some
discussion about whether the committee
should continue to pay for the
committee staff’s time for verification
inspections beyond the initial visit.
There is no authority to charge
applicants for verification inspections
under this program, thus this alternative
was deemed unacceptable.

Recordkeeping and Reporting
Requirements

These changes clarify the application
procedures and qualification
requirements to become or maintain an
approved manufacturer status of date
products under the date marketing
order. Accordingly, this final rule does
not impose any additional reporting or
recordkeeping requirements on small or
large California date handlers. This
information collection burden has been
approved by the Office of Management
and Budget (OMB) under OMB No.
0581-0178. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

As noted in the initial regulatory
flexibility analysis, USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this final rule.

In addition, the committee’s meeting
was widely publicized throughout the

California date industry and all
interested persons were invited to
attend the meeting and participate in
committee deliberations on all issues.
Like all committee meetings, the April
23, 2004, meeting was a public meeting
and all entities, both large and small,
were able to express views on this issue.

A proposed rule concerning this
action was published in the Federal
Register on January 24, 2005 (70 FR
3315). Copies of the rule were provided
to all committee members and date
handlers. The rule was also made
available through the Internet by USDA
and the Office of the Federal Register. A
15-day comment period ending on
February 3, 2005, was provided to allow
interested persons to responds to the
proposal. No comments were received.

Accordingly, no changes will be made
to the rule as proposed.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553). Handlers are already
shipping dates from the 2004-2005
crop. This action clarifies the
application procedures and
qualification requirements for approved
manufacturers of date products. Further,
handlers and approved manufacturers
are aware of this rule, which was
recommended at a public meeting. Also,
a 15-day comment period was provided
for in the proposed rule and no
comments were received.

List of Subjects in 7 CFR Part 987

Dates, Marketing agreements,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR part 987 is amended as
follows:

PART 987—DOMESTIC DATES
PRODUCED OR PACKED IN
RIVERSIDE COUNTY, CALIFORNIA

m 1. The authority citation for 7 CFR part
987 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 987.157 is revised to read as
follows:

§987.157 Approved date product
manufacturers.

Any person, including date handlers,
with facilities for converting dates into
products may apply to the committee,
by filing CDAC Form No. 3, for listing
as an approved date product
manufacturer.

(a) The applicant shall indicate on
such form: The products he/she intends
to make; the quantity of dates he/she
may use; the location of his/her
facilities; and agree that all dates
obtained for manufacturing into
products shall be used for that purpose,
none shall be resold or disposed of as
whole or pitted dates.

(b) As a condition to become an
approved date product manufacturer:
Each applicant is subject to an
inspection of his/her manufacturing
plant to verify that proper equipment to
convert dates into products is in place
and that the plant meets appropriate
sanitation requirements; the applicant
also shall agree to file a report of the
disposition of each lot of dates on the
Committee’s CDAC Form No. 8 within
24 hours of the transaction, and to file
an annual usage and inventory report on
CDAC Form No. 4 by October 10 of each
year; and an applicant who is also a
handler under the order shall be in
compliance with the order, including
the assessment payment and reporting
requirements.

(c) The committee shall approve each
such application on the basis of
information furnished or its own
investigation, and may revoke any
approval for cause. The name and
address of all approved manufacturers
shall be placed on a list and made
available to each date handler in
Riverside County.

(d) If an application is disapproved,
the committee shall notify the applicant
in writing of the reasons for
disapproval, and allow the applicant an
opportunity to respond to the
disapproval. When the applicant has
complied with all the qualification
requirements to become an approved
manufacturer, the committee shall
notify the applicant in writing of such
approval. The applicant’s name shall be
added to the list of approved
manufacturers, which shall be made
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available to each date handler in
Riverside County.

(e) Each approved manufacturer of
date products is required to renew their
approved manufacturer status with the
committee by submitting an updated
CDAC Form No. 3 at the end of a crop
year, but no later than October 10 of the
new crop year. In addition, the
approved manufacturer must continue
to meet the other approved
manufacturer qualification
requirements.

(f) In the event an approved date
product manufacturer who is also a
regulated date handler within the area
of production does not remain in
compliance with the order, or fails or
refuses to submit reports or to pay
assessments required by the committee,
such date product manufacturer shall
become ineligible to continue as an
approved date product manufacturer.
Prior to making a determination to
remove a date product manufacturer
from the approved date product
manufacturer list, the committee shall
notify such manufacturer in writing of
its intention and the reasons for
removal. The committee shall allow the
date product manufacturer an
opportunity to respond. In the event
that a date product manufacturer’s name
has been removed from the list of
approved date product manufacturers, a
new application must be submitted to
the committee and the applicant must
await approval.

Dated: March 2, 2005.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05—4448 Filed 3—7-05; 8:45 am)]
BILLING CODE 3410-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 510

New Animal Drugs; Change of
Sponsor’s Address

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor’s address for
Wellmark International.

DATES: This rule is effective March 8,
2005.

FOR FURTHER INFORMATION CONTACT:
David R. Newkirk, Center for Veterinary
Medicine (HFV-100), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—6967, e-
mail: david.newkirk@fda.gov.
SUPPLEMENTARY INFORMATION: Wellmark
International, 1100 East Woodfield Rd.,
suite 500, Schaumburg, IL 60173 has
informed FDA of a change of address to
1501 East Woodfield Rd., suite 200
West, Schaumburg, IL 60173.

Accordingly, the agency is amending
the regulations in 21 CFR 510.600(c) to
reflect the change.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 510 is amended as follows:

PART 510—NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.
m 2. Section 510.600 is amended in the
table in paragraph (c)(1) by revising the
entry for “Wellmark International”’; and
in the table in paragraph (c)(2) by
revising the entry for “011536” to read
as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

* * * * *

(c) * x %
(1) * x %

Firm name and address code

Drug labeler

* * * * *

Wellmark International, 1501 | 011536
East Woodfield Rd., suite 200

West, Schaumburg, IL 60173

* * * * *

(2) * x %

Drug labeler

code Firm name and address

011536 Wellmark International,

West, Schaumburg, IL 60173

1501
East Woodfield Rd., suite 200

* * * * *
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Dated: February 16, 2005.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 05—4480 Filed 3-7-05; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service
26 CFR Part 1
[TD 9176]

RIN 1545-BC35

Elimination of Forms of Distribution in
Defined Contribution Plans; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendment.

SUMMARY: This document contains
corrections to (TD 9176), which were
published in the Federal Register on
Tuesday, January 25, 2005 (70 FR 3475).
These final regulations would modify
the circumstances under which certain
forms of distribution previously
available are permitted to be eliminated
from qualified defined contribution
plans.

DATES: This correction is effective
January 25, 2005.

FOR FURTHER INFORMATION CONTACT:
Vernon S. Carter at (202) 622—-6060 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 9176) that
are the subject of these corrections are
under section 411(d)(6) of the Internal
Revenue Code.

Need for Correction

As published, TD 9176 contains errors
that may prove to be misleading and are
in need of clarification.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and

recordkeeping requirements.

Correction of Publication

m Accordingly, 26 CFR part 1 is corrected
by making the following correcting
amendments:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation for
part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *.

§1.411(d)-4 [Corrected]

m Section 1.411(d)—4, A-2, paragraph
(e)(3), Example (i) and (ii), in each
location the year “2004” is removed, and
the year “2005” is added in its place.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedures and
Administration).

[FR Doc. 05-4502 Filed 3-7-05; 8:45 am]
BILLING CODE 4830-01-P

Authority: 26 U.S.C. 7805 * * *.

§1.409(p)-1T [Corrected]

m Section 1.409(p)-1T(d)(2)(iv), is
removed.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedures and
Administration).

[FR Doc. 05-4506 Filed 3—7-05; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9164]
RIN 1545-BC33

Prohibited Allocations of Securities in
an S Corporation; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Correcting amendment.

SUMMARY: This document corrects
temporary regulations (TD 9164) that
were published in the Federal Register
on Friday, December 17, 2004 (69 FR
75455) concerning requirements for
employee stock ownership plans
(ESOPs) holding stock of Subchapter S
corporations.

DATES: This document is effective on
December 17, 2004.

FOR FURTHER INFORMATION CONTACT: John
T. Ricotta, (202) 622—6060 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:

Background

The temporary regulations (TD 9164)
that is the subject of this correction are
under section 409(p).

Need for Correction

As published, the temporary
regulations (TD 9164) contain errors that
may prove to be misleading and are in
need of clarification.

List of Subjects in 26 CFR Parts 1
Income Taxes, Reporting and

recordkeeping requirements.

Correction of Publication

m Accordingly, 26 CFR part 1 is corrected
by making the following correcting
amendment:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation for
part 1 and continues to read in part as
follows:

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 917

Kentucky Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule.

SUMMARY: This final rule removes a
suspension notation from our
regulations pertaining to the Kentucky
regulatory program (the “Kentucky
program’’). The suspension prohibited
the issuance of new financial guarantees
by the Kentucky Bond Pool because of
insufficient funds that had resulted from
the transfer of funds out of the bond
pool. Kentucky has reimbursed its bond
pool and the suspension notation
concerning that issue is being removed
because it is no longer necessary.

EFFECTIVE DATE: March 8, 2005.

FOR FURTHER INFORMATION CONTACT:
William J. Kovacic, Telephone: (859)
260—8400. Telefax number: (859) 260—
8410.

SUPPLEMENTARY INFORMATION:

1. Background on the Kentucky Program
II. Submission Information

III. OSM’s Findings

IV. Procedural Determinations

I. Background on the Kentucky
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, ‘“‘a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of the Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
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1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Kentucky
program on May 18, 1982. You can find
background information on the
Kentucky program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
in the May 18, 1982, Federal Register
(47 FR 21434). You can also find later
actions concerning Kentucky’s program
and program amendments at 30 CFR
917.11,917.12, 917.13, 917.15, 917.16
and 917.17.

II. Submission Information

In a Federal Register notice dated
May 13, 2004, we published a final rule
indicating that we were not approving
an amendment to the Kentucky program
(69 FR 26500). The amendment
transferred $3,840,000 from the
Kentucky Bond Pool Fund to the
General Fund for the 2002—-2003 and
2003-2004 fiscal years. In the same
notice, we also suspended Kentucky’s
use of the Bond Pool Fund to provide
new financial guarantees. Our decision
was codified at 30 CFR 917.17(c). By
letter dated July 12, 2004, Kentucky
notified us that $3,840,000 would be
transferred from the General Fund into
the Bond Pool Fund by authority of the
Governor (Administrative Record No.
KY-1629). By letter dated July 15, 2004,
we noted that Executive Order 2004—
753 effected the transfer of the
$3,840,000 from the General Fund into
the Bond Pool Fund and notified
Kentucky that the transfer satisfies our
concerns and that we were therefore
terminating our suspension of the use of
the Bond Pool Fund (Administrative
Record No. KY-1632).

III. OSM’s Findings

As a result of the transfer of
$3,840,000 into the Bond Pool Fund as
specified in the letter dated July 12,
2004, and our subsequent termination of
the suspension on July 15, 2004, the
Director has determined that the
suspension notation at 30 CFR 917.17(c)
is no longer required, and should be
removed. Accordingly, we are removing
the suspension notation.

IV. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. The removal of the
suspension notation at 30 CFR 917.17(c)
merely acknowledges the transfer of
funds into the Kentucky Bond Pool by
the State.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “‘consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

The basis for this determination is our
decision on a State regulatory program
and does not involve a Federal
regulation involving Indian lands.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

Administrative Procedure Act

This final rule has been issued
without prior notice or opportunity for
public comment. The Administrative
Procedure Act (APA) (5 U.S.C. 553)
provides an exception to the notice and
comment procedures when an agency
finds there is good cause for dispensing
with such procedures on the basis that
they are unnecessary. We have
determined that under 5 U.S.C.
553(b)(3)(B), good cause exists for
dispensing with the notice of proposed
rulemaking and public comment
procedures. For the reasons previously
stated, the rule removes a suspension
status notation from the Code of Federal
Regulations at 30 CFR 917.17(c). This
action does not constitute our decision
to terminate the suspension of
Kentucky’s use of the Bond Pool Fund.
That decision was made on July 15,
2004. Rather, the removal of the
suspension notation pertaining to the
use of the Bond Pool Fund merely
acknowledges the return of the
$3,840,000 previously transferred out of
the Bond Pool Fund, and our July 15,
2004, decision to terminate our
suspension. When we removed the
suspension, we reactivated that portion
of the State regulatory program
previously approved. For these same
reasons, we believe there is good cause
under 5 U.S.C. 553(d)(3) of the APA to
have the rule become effective on a date
that is less than 30 days after the date
of publication in the Federal Register.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
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major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The removal of the
suspension notation from 30 CFR
917.17(c) acknowledges the transfer of
funds by Kentucky into the Bond Pool
Fund. The July 15, 2004, removal of the
suspension should increase bonding
options for coal operators and facilitate
the approval of surface coal mining
operations within the State.

Small Business Regulatory Enforcement
Fairness Act

For the reasons previously discussed,
this rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

Unfunded Mandates

For the reasons previously discussed,
this rule will not impose an unfunded
mandate on State, local, or tribal
governments or the private sector of
$100 million or more in any given year.

List of Subjects in 30 CFR Part 917

Intergovernmental relations, Surface
mining, Underground mining.

Dated: February 11, 2005.
Brent Wahlquist,

Regional Director, Appalachian Regional
Coordinating Center.

m For the reasons set out in the preamble,
30 CFR part 917 is amended as set forth
below:

PART 917—KENTUCKY

m 1. The authority citation for part 917

continues to read as follows:
Authority: 30 U.S.C. 1201 et seq.

§917.17 [Amended]

m 2.In §917.17, paragraph (c) is
amended by removing the second
sentence.

[FR Doc. 05-4386 Filed 3—7-05; 8:45 am]
BILLING CODE 4310-05-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 311-0471a; FRL-7878-3]
Revisions to the California State

Implementation Plan, Kern County Air
Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the Kern
County Air Pollution Control District
(KCAPCD) portion of the California
State Implementation Plan (SIP). The
revisions concern the emission of
particulate matter (PM—10) from wood
combustion and the recision of a rule
exempting wet plumes from opacity
standards. We are approving the
incorporation of a local rule and
recision of a rule that administer
regulations and regulate emission
sources under the Clean Air Act as
amended in 1990 (CAA or the Act).
DATES: This rule is effective on May 9,
2005, without further notice, unless
EPA receives adverse comments by
April 7, 2005. If we receive such
comments, we will publish a timely
withdrawal in the Federal Register to
notify the public that this direct final
rule will not take effect.

ADDRESSES: Mail or e-mail comments to
Andy Steckel, Rulemaking Office Chief

TABLE 1.—SUBMITTED RULES

(AIR—4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105, or e-
mail to steckel.andrew@epa.gov, or
submit comments at http://
www.regulations.gov.

You can inspect a copy of the
submitted rule revisions and EPA’s
technical support document (TSD) at
our Region IX office during normal
business hours. You may also see a copy
of the submitted rule revisions and TSD
at the following locations:

Environmental Protection Agency, Air
Docket (6102), Ariel Rios Building, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1001 “I"” Street,
Sacramento, CA 95814.

Kern County Air Pollution Control
District, 2700 ‘“M” Street, Suite 302,
Bakersfield, CA 93301.

A copy of the rules may also be
available via the Internet at http://
www.arb.ca.gov/drdb/drdbltxt.htm.
Please be advised that this is not an EPA
Web site and may not contain the same
version of the rules that were submitted
to EPA.

FOR FURTHER INFORMATION CONTACT: Al
Petersen, Rulemaking Office (AIR—4),
U.S. Environmental Protection Agency,
Region IX, (415) 947-4118 or
petersen.alfred@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What Rules did the State Submit?
B. Are There Other Versions of These
Rules?
C. What are the Purposes of the Rule
Revisions?
1II. EPA’s Evaluation and Action
A. How Is EPA Evaluating the Rules?
B. Do the Rules Meet the Evaluation
Criteria?
C. Public Comment and Final Action
III. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What Rules Did the State Submit?

Table 1 lists the rules we are
approving with the date that they were
adopted by the local air agency and
submitted by the California Air
Resources Board (CARB).

Local agency Rule #

Rule title

Action Submitted

KCAPCD ...... 403

General Limitations on the Discharge of Air Contaminants ..........

11/29/93 Rescinded 03/29/94
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TABLE 1.—SUBMITTED RULES—Continued

Local agency Rule #

Rule title

Action Submitted

KCAPCD ...... 416.1

Wood Burning Heaters and Wood Burning Fireplaces

07/08/04 Adopted 09/23/04

On June 3, 1994, the recision
submittal of KCAPCD Rule 403 was
found to meet the completeness criteria
in 40 CFR part 51, appendix V, which
must be met before formal EPA review.
On October 18, 2004, the submittal of
KCAPCD Rule 416.1 was found to meet
the completeness criteria.

B. Are There Other Versions of These
Rules?

Rule 403 was originally submitted on
June 30, 1972 and approved on
September 22, 1972 (37 FR 19812).
There is no version of Rule 416.1 in the
SIP.

C. What Are the Purposes of the
Submitted Rule Revisions?

PM-10 harms human health and the
environment. Section 110(a) of the CAA
requires states to submit regulations that
control PM—-10 emissions.

The purpose of the recision of Rule
403 is as follows:

e To simplify the SIP by
incorporating the exemption for wet
plumes into KCAPCD Rule 401, Visible
Emissions.

The purpose of Rule 416.1 is as
follows:

¢ To minimize the emissions of PM—
10, organic gases, and carbon monoxide
from wood burning fireplaces in new
housing subdivisions and wood burning
heaters throughout East Kern County by
(a) prohibiting the sale or transfer of a
new or used wood burning heater unless
it is EPA Phase II-certified or rendered
permanently inoperable or is pellet-
fueled and by (b) prohibiting
installation of new wood burning
fireplaces in a residential subdivision
with more than 10 homes.

II. EPA’s Evaluation and Action
A. How Is EPA Evaluating the Rules?

Generally, SIP rules must be
enforceable (see section 110(a) of the
CAA), must require reasonably available
control measures (RACM), including
reasonably available control technology
(RACT) in moderate PM—10
nonattaiment areas (see section 189(a)),
and must not relax existing
requirements (see sections 110(l) and
193). A portion of KCAPCD was
designated the Indian Wells Valley
moderate PM—10 nonattainment area.
However, this area was redesignated
PM-10 attainment on May 7, 2003 (68

FR 24368). The redesignation action did
not rely on Rule 416.1 to achieve
attainment. Therefore, we conclude that
submitted Rule 416.1 need not fulfill the
requirements of RACM/RACT.

The following guidance documents
were used for reference.

e Requirements for Preparation,
Adoption, and Submittal of
Implementation Plans, U.S. EPA, 40
CFR part 51.

e PM-10 Guideline Document (EPA—
452/R-93-008).

B. Do the Rules Meet the Evaluation
Criteria?

Rule 416.1 improves the SIP by
regulating a source category not
previously regulated. We believe that
Rule 416.1 is consistent with the
relevant policy and guidance regarding
enforceability and SIP relaxations and
should be approved. The recision of
Rule 403 does not relax the SIP and
should be approved.

The TSD has more information on our
evaluation.

C. Public Comment and Final Action

As authorized in section 110(k)(3) of
the CAA, EPA is fully approving Rule
416.1 and the recision of Rule 403,
because we believe these actions fulfill
all relevant requirements. We do not
think anyone will object to this
approval, so we are finalizing the
approval without proposing it in
advance. However, in the Proposed
Rules section of this Federal Register,
we are simultaneously proposing
approval of the same actions. If we
receive adverse comments by April 7,
2005, we will publish a timely
withdrawal in the Federal Register to
notify the public that the direct final
approval will not take effect and we will
address the comments in a subsequent
final action based on the proposal. If we
do not receive timely adverse
comments, the direct final approval will
be effective without further notice on
May 9, 2005. This will incorporate Rule
416.1 into and rescind Rule 403 from
the federally-enforceable SIP.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this direct final
rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

III. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
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because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 9, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section

307(b)(2).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

Dated: February 8, 2005
Karen Schwinn,
Acting Regional Administrator, Region IX.
m Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(6)(vi)(E) and
(c)(334) to read as follows:

§52.220 Identification of plan.
* * * * *

(C] * * %

(6 * % %

(Vi) * *x %

(E) Previously approved on September
22,1972 in paragraph (c)(6) of this
section and now deleted without
replacement Rule 403 (Southeast
Desert).

* * * * *

(334) New and amended regulations
for the following APCDs were submitted
on September 23, 2004, by the
Governor’s designee.

(i) Incorporation by reference.

(A) Kern County Air Pollution Control
District.

(1) Rule 416.1, adopted on July 8,
2004.

[FR Doc. 05—4340 Filed 3—7-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R08-OAR-2005-SD-0001; FRL-7878-6]

Approval and Promulgation of Air
Quality Implementation Plans; Revised
Format for Materials Being
Incorporated by Reference for South
Dakota

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; notice of
administrative change.

SUMMARY: EPA is revising the format of
40 CFR part 52 for materials submitted
by the State of South Dakota that are
incorporated by reference (IBR) into its
State Implementation Plan (SIP). The
regulations affected by this format
change have all been previously
submitted by South Dakota and
approved by EPA.

DATES: Effective Date: This action is
effective March 8, 2005.
ADDRESSES: EPA has established a
docket for this action under Docket ID
No. R08—OAR-2005-SD-0001. All
documents in the docket are listed in
the Regional Materials in EDOCKET
index at http://docket.epa.gov/rmepub/
index.jsp. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
Regional Materials in EDOCKET or in
hard copy at the Air and Radiation
Program, Environmental Protection
Agency (EPA), Region 8, 999 18th
Street, Suite 300, Denver, Colorado
80202-2466. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8 a.m. to 4 p.m., excluding
federal holidays.
SIP materiaf/s which are incorporated
by reference into 40 CFR part 52 are also
available for inspection at the following
locations: Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, Room B-108 (Mail
Code 6102T), 1301 Constitution Ave.,
NW, Washington, DC 20460 or the
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of federal_regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT:
Laurie Ostrand, EPA, Region 8, (303)
312-6437, ostrand.laurie@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we” or “our” is used it means the EPA.
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II. What EPA is Doing in This Action
III. Good Cause Exemption
IV. Statutory and Executive Order Review

I. Change in IBR Format

This format revision will affect the
“Identification of plan” section of 40
CFR part 52, as well as the format of the
SIP materials that will be available for
public inspection at the National
Archives and Records Administration
(NARA); the Air and Radiation Docket
and Information Center located at EPA
Headquarters in Washington, DC; and
the EPA Region 8 Office.

A. Description of a SIP

Each state has a SIP containing the
control measures and strategies used to
attain and maintain the national
ambient air quality standards (NAAQS)
and achieve certain other Clean Air Act
(Act) requirements (e.g., visibility
requirements, prevention of significant
deterioration). The SIP is extensive,
containing such elements as air
pollution control regulations, emission
inventories, monitoring network
descriptions, attainment
demonstrations, and enforcement
mechanisms.

B. How EPA Enforces the SIP

Each SIP revision submitted by South
Dakota must be adopted at the state
level after undergoing reasonable notice
and public hearing. SIPs submitted to
EPA to attain or maintain the NAAQS
must include enforceable emission
limitations and other control measures,
schedules and timetables for
compliance.

EPA evaluates submitted SIPs to
determine if they meet the Act’s
requirements. If a SIP meets the Act’s
requirements, EPA will approve the SIP.
EPA’s notice of approval is published in
the Federal Register and the approval is
then codified in the Code of Federal
Regulations (CFR) at 40 CFR part 52.
Once EPA approves a SIP, it is
enforceable by EPA and citizens in
federal district court.

We do not reproduce in 40 CFR part
52 the full text of the South Dakota
regulations that we have approved;
instead, we incorporate them by
reference (“IBR”). We approve a given
state regulation with a specific effective
date and then refer the public to the
location(s) of the full text version of the
state regulation(s) should they want to
know which measures are contained in
a given SIP (see “I.LF. Where You Can
Find a Copy of the SIP Compilation”).

C. How the State and EPA Update the
SIP

The SIP is a living document which
the state can revise as necessary to

address the unique air pollution
problems in the state. Therefore, EPA
from time to time must take action on
SIP revisions containing new and/or
revised regulations.

On May 22, 1997 (62 FR 27968), we
announced revised procedures for
incorporating by reference federally
approved SIPs. The procedures
announced included: (1) A new process
for incorporating by reference material
submitted by states into compilations
and a process for updating those
compilations on roughly an annual
basis; (2) a revised mechanism for
announcing EPA approval of revisions
to an applicable SIP and updating both
the compilations and the CFR; and (3)
a revised format for the “Identification
of plan” sections for each applicable
subpart to reflect these revised IBR
procedures.

D. How EPA Compiles the SIP

We have organized into a compilation
the federally-approved regulations,
source-specific requirements and
nonregulatory provisions we have
approved into the SIP. We maintain
hard copies of the compilation in
binders and we primarily update these
binders on an annual basis.

E. How EPA Organizes the SIP
Compilation

Each compilation contains three parts.
Part one contains the state regulations,
part two contains the source-specific
requirements that have been approved
as part of the SIP (if any), and part three
contains nonregulatory provisions that
we have approved. Each compilation
contains a table of identifying
information for each regulation, each
source-specific requirement, and each
nonregulatory provision. The state
effective dates in the tables indicate the
date of the most recent revision to a
particular regulation. The table of
identifying information in the
compilation corresponds to the table of
contents published in 40 CFR part 52 for
the state. The EPA Regional Offices have
the primary responsibility for ensuring
accuracy and updating the
compilations.

F. Where You Can Find a Copy of the
SIP Compilation

EPA Region 8 developed and will
maintain the compilation for South
Dakota. An electronic copy of the
compilation is contained in Regional
Materials in EDOCKET index at http://
docket.epa.gov/rmepub/index.jsp. Look
for Docket ID No. R08—OAR-2005-SD—
0001. A hard copy of the regulatory and
source-specific portions of the
compilation will also be maintained at

the Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, Room B-108 (Mail
Code 6102T), 1301 Constitution Ave.,
NW., Washington, DC 20460; and
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to: http://www.archives.gov/
federal_register/

code_of_federal regulations/
ibr_locations.html. Copies of the South
Dakota regulations we have approved
are also available on the following Web
page: http://www.epa.gov/region8/air/
sip.html.

G. The Format of the New Identification
of Plan Section

In order to better serve the public,
EPA has revised the organization of the
“Identification of plan’’ section in 40
CFR part 52 and included additional
information to clarify the elements of
the SIP.

The revised Identification of plan
section for South Dakota contains five
subsections:

1. Purpose and scope (see 40 CFR
52.2170(a));

2. Incorporation by reference (see 40
CFR 52.2170(b));

3. EPA-approved regulations (see 40
CFR 52.2170(c));

4. EPA-approved source-specific
requirements (see 40 CFR 52.2170(d));
and

5. EPA-approved nonregulatory
provisions such as transportation
control measures, statutory provisions,
control strategies, monitoring networks,
etc. (see 40 CFR 52.2170(e)).

H. When a SIP Revision Becomes
Federally Enforceable

All revisions to the applicable SIP are
federally enforceable as of the effective
date of EPA’s approval of the respective
revisions. In general, SIP revisions
become effective 30 to 60 days after
publication of EPA’s SIP approval
action in the Federal Register. In
specific cases, a SIP revision action may
become effective less than 30 days or
greater than 60 days after the Federal
Register publication date. In order to
determine the effective date of EPA’s
approval for a specific South Dakota SIP
provision that is listed in paragraph 40
CFR 52.2170 (c), (d), or (e), consult the
volume and page of the Federal Register
cited in the “EPA approval date”
column of 40 CFR 52.2170 for that
particular provision.
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I. The Historical Record of SIP Revision
Approvals

To facilitate enforcement of
previously approved SIP provisions and
to provide a smooth transition to the
new SIP processing system, we are
retaining the original Identification of
plan section (see 40 CFR 52.2186). This
section previously appeared at 40 CFR
52.2170. After an initial two-year
period, we will review our experience
with the new table format and will
decide whether or not to retain the
original Identification of plan section
(40 CFR 52.2186) for some further
period.

II. What EPA Is Doing in This Action

Today’s action constitutes a
“housekeeping” exercise to reformat the
codification of the EPA-approved South
Dakota SIP.

III. Good Cause Exemption

EPA has determined that today’s
action falls under the “good cause”
exemption in section 553(b)(3)(B) of the
Administrative Procedure Act (APA)
which, upon a finding of ““good cause,”
authorizes agencies to dispense with
public participation, and section
553(d)(3), which allows an agency to
make a rule effective immediately
(thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA). Today’s action simply
reformats the codification of provisions
which are already in effect as a matter
of law.

Under section 553 of the APA, an
agency may find good cause where
procedures are “‘impractical,
unnecessary, or contrary to the public
interest.” Public comment is
“unnecessary”’ and ‘“‘contrary to the
public interest” since the codification
only reflects existing law. Likewise,
there is no purpose served by delaying
the effective date of this action.

IV. Statutory and Executive Order
Review

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget. This
rule is not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not a significant
regulatory action under Executive Order
12866. Because the agency has made a
“good cause” finding that this action is
not subject to notice-and-comment
requirements under the Administrative

Procedure Act or any other statute as
indicated in the SUPPLEMENTARY
INFORMATION section above, it is not
subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), or to sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). In addition, this action
does not significantly or uniquely affect
small governments or impose a
significant intergovernmental mandate,
as described in sections 203 and 204 of
UMRA. This rule also does not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000), nor
will it have substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant. This rule does
not involve technical standards; thus
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The rule also
does not involve special consideration
of environmental justice related issues
as required by Executive Order 12898
(59 FR 7629, February 16, 1994). In
issuing this rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct, as
required by section 3 of Executive Order
12988 (61 FR 4729, February 7, 1996).
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1998) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order. This rule does not impose an
information collection burden under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). EPA’s compliance
with these statutes and Executive
Orders for the underlying rules are
discussed in previous actions taken on
the State’s rules.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act (5
U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. Today’s action simply
reformats the codification of provisions
which are already in effect as a matter
of law. 5 U.S.C. 808(2). As stated
previously, EPA has made such a good
cause finding, including the reasons
therefore, and established an effective
date of March 8, 2005. EPA will submit
a report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. These corrections
to the Identification of plan for South
Dakota is not a “‘major rule” as defined
by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

EPA has also determined that the
provisions of section 307(b)(1) of the
Clean Air Act pertaining to petitions for
judicial review are not applicable to this
action. Prior EPA rulemaking actions for
each individual component of the South
Dakota SIP compilation had previously
afforded interested parties the
opportunity to file a petition for judicial
review in the United States Court of
Appeals for the appropriate circuit
within 60 days of such rulemaking
action. Thus, EPA sees no need to
reopen the 60-day period for filing such
petitions for judicial review for this
reorganization of the “Identification of
plan” section of 40 CFR 52.2170 for
South Dakota.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.
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Dated: February 16, 2005.
Kerrigan G. Clough,
Acting Regional Administrator, Region 8.

m Part 52 of chapter I, title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

m 1. The authority for citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart QQ—South Dakota

m 2. Section 52.2170 is redesignated as
§52.2186 and the section heading and
paragraph (a) are revised to read as
follows:

§52.2186 Original identification of plan
section.

(a) This section identifies the original
“Air Implementation Plan for the State
of South Dakota” and all revisions
submitted by South Dakota that were
federally approved prior to November

m 3. Anew §52.2170 is added to read as
follows:

§52.2170 Identification of plan.

(a) Purpose and scope. This section
sets forth the applicable State
Implementation Plan for South Dakota
under section 110 of the Clean Air Act,
42 U.S.C. 7410 and 40 CFR part 51 to
meet national ambient air quality
standards or other requirements under
the Clean Air Act.

(b) Incorporation by reference. (1)
Material listed in paragraphs (c) and (d)
of this section with an EPA approval
date prior to November 15, 2004 was
approved for incorporation by reference
by the Director of the Federal Register
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. Material is incorporated
as submitted by the state to EPA, and
notice of any change in the material will
be published in the Federal Register.
Entries for paragraphs (c) and (d) of this
section with EPA approval dates after
November 15, 2004, will be

(2) EPA Region 8 certifies that the
rules/regulations provided by EPA in
the SIP compilation at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated state rules/regulations
which have been approved as part of the
State Implementation Plan as of
November 15, 2004.

(3) Copies of the materials
incorporated by reference may be
inspected at the Environmental
Protection Agency, Region 8, 999 18th
Street, Suite 300, Denver, Colorado,
80202-2466; Air and Radiation Docket
and Information Center, U.S.
Environmental Protection Agency,
Room B-108 (Mail Code 6102T), 1301
Constitution Ave., NW., Washington,
DC 20460; and the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov/
federal_register/
code_of _federal_regulations/
ibr_locations.html.

15, 2004.

* *

* *

incorporated by reference in the next
update to the SIP compilation.

*

(c) EPA approved regulations.
(1) State of South Dakota Regulations

State citation Title/subject Statedzftfeectlve EPA apgi;g;gg:qqate and Explanations
74:36:01 Definitions
74:36:01:01 ............ Definitions 74:36:01:01(1)—(76), (78) and (79) ...... 4/4/99 | 4/7/03, 68 FR 16726.
74:36:01:01 (77), (80) and (81) ..ccccevvrveervrieereenen, 9/1/03 | 5/10/04, 69 FR 25839.
74:36:01:02 ............ Actual emissions defined ..........cccceeiieniinieeneeene. 1/5/95 | 10/19/98, 63 FR 55804.
74:36:01:03 Administrative permit amendment defined .... 4/4/99 | 4/7/03, 68 FR 16726.
74:36:01:04 ............ Affected states define ..o, 4/22/93 | 10/19/98, 63 FR 55804.
74:36:01:05 ............ Applicable requirements of Clean Air Act defined 4/4/99 | 4/7/03, 68 FR 16726.
74:36:01:06 Complete application defined ...........cccccoveviirieenne. 4/22/93 | 10/19/98, 63 FR 55804.
74:36:01:07 Major modification defined 4/4/99 | 4/7/03, 68 FR 16726.
74:36:01:08 ............ Major source defined .........ccccceveiiiiiinicnieeeee 4/4/99 | 4/7/03, 68 FR 16726.
74:36:01:09 ............ Categories of sources defined ............cccceeieiinine 4/22/93 | 10/19/98, 63 FR 55804.
74:36:01: Modification defined ..........cccoceieiiiniiiiiieeeeee 4/4/99 | 4/7/03, 68 FR 16726.
74:36:01: National ambient air quality standard (NAAQS) .... 4/22/93 | 10/19/98, 63 FR 55804.
74:36:01: Potential to emit defined ............cccoovviiiiiiiennnn. 4/22/93 | 10/19/98, 63 FR 55804.
74:36:01: Process weight rate defined ............. 4/22/93 | 10/19/98, 63 FR 55804.
74:36:01: Reconstruction of sources defined ... 4/22/93 | 10/19/98, 63 FR 55804.
74:36:01: Regulated air pollutant defined ......... 1/5/95 | 10/19/98, 63 FR 55804.
74:36:01: Responsible official defined ....... 4/22/93 | 10/19/98, 63 FR 55804.
73:36:01: Significant defined .........c.cccceveiiieenen. 4/4/99 | 4/7/03, 68 FR 16726.
74:36:01: Municipal solid waste landfill defined ..................... 12/29/96 | 10/19/98, 63 FR 55804.
74:36:01: Existing municipal solid waste landfill defined ....... 12/29/96 | 10/19/98, 63 FR 55804.
74:36:01:20 ............ Physical change or change in the method of oper- 4/4/99 | 4/7/03, 68 FR 16726.
ation.
74:36:02 Ambient Air Quality
74:36:02:01 Air quality goals ........cccorvieiiiiii e 4/22/93 | 10/19/98, 63 FR 55804.
74:36:02:02 Ambient air quality standards ........... 6/27/00 | 4/7/03, 68 FR 16726.
74:36:02:03 Methods of sampling and analysis ... 6/27/00 | 4/7/03, 68 FR 16726.
74:36:02:04 Air quality monitoring network .............. 6/27/00 | 4/7/03, 68 FR 16726.
74:36:02:05 Ambient air monitoring requirements 6/27/00 | 4/7/03, 68 FR 16726.
74:36:03 Air Quality Episodes
74:36:03:01 ............ Air pollution emergency episode ............ccocceeeueenen. 1/5/95 | 10/19/98, 63 FR 55804.
74:36:03:02 ............ Episode emergency contingency plan ................... 1/5/95 | 10/19/98, 63 FR 55804.
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State citation

Title/subject

State effective
date

EPA approval date and

citation 1

Explanations

74:36:04 Operating Permits for Minor Sources

74:36:04:01
74:36:04:02 ....
74:36:04:03 ....

74:36:04:04
74:36:04:05 ....
74:36:04:06

74:36:04:07 ............

74:36:04:08 ............

74:36:04:09
74:36:04:10 ....
74:36:04:11

74:36:04:12 ............
74:36:04:12.01 .......
74:36:04:13 ............

74:36:04:14

74:36:04:15 ....
74:36:04:16 ....
74:36:04:17 ...
74:36:04:18 ....
74:36:04:19 ...
74:36:04:20
74:36:04:20.01 .......
74:36:04:20.02 .......
74:36:04:20.03 .......
74:36:04:20.04 .......

74:36:04:21
74:36:04:22 ...
74:36:04:23 ...
74:36:04:24 ...
74:36:04:25 ....
74:36:04:26 ....
74:36:04:27

74:36:04.28
74:36:04:29 ...
74:36:04:30 ....
74:36:04:31 ...
74:36:04:32 ....
74:36:04:33

Applicability .......ccoooiiiiii e
Permit required ................... .
Operating permit exemptions ..

Standard for issuance of operating permit ............
Time period for operating permits and renewals ...
Timely and complete application for operating per-
mit required.
Required contents of complete application for op-
erating permit.
Applicant required to supplement or correct appli-
cation.
Permit application—Completeness review ............
Time period for department’s recommendation .....
Department’s recommendation on operating per-
mit.
Public participation in permitting process ..............
Public review of department’s draft permit ............
Final permit decision—Notice to interested per-
sons.
Right to petition for contested case hearing ..........
Contents of operating permit .........c.cccoceenee.
Operating permit expiration .....
Renewal of operating permit ...
Operating permit revision .............. .
Administrative permit amendment ...............c.........
Procedures for administrative permit amendments
Minor permit amendment required ...........cccceeueeenne
Requirements for minor permit amendment . .
Application for minor permit amendment ...............
Department deadline to approve minor permit
amendment.
Permit modifications ...........ccccevviniiniiiiiiiiee
Source status change—-new permit required .......
Reopening operating permit for cause ..................
Procedures to reopen operating permit .....
General permit (repealed) .........cccoeevvreenenne. .
General permit—Notice of intent (repealed) ..........
Operating permit termination, modification, and
revocation.
Notice of operating noncompliance—Contents .....
Petition for contested case on alleged violation ...
Stack performance tests required (repealed) ........
Circumvention of emissions not allowed ......
General permits ........ccccoveeeeneneeneneeeeens .
Secretary may require an individual permit ...........

4/22/93
1/5/95
4/4/99

1/5/95
4/22/93
9/1/03

4/22/93
1/5/95

4/4/99
4/22/93
4/4/99

4/4/99
4/4/99
4/4/99

4/4/99
4/22/93
4/22/93

1/5/95

4/4/99

4/4/99

4/4/99

4/4/99

1/5/95

1/5/95

4/4/99

1/5/95
4/4/99
4/22/93
4/22/93
12/29/96
12/29/96
4/22/93

4/22/93
4/22/93
12/29/96
4/22/93
9/1/03
9/1/03

10/19/98, 63 FR 55804.
10/19/98, 63 FR 55804.
4/7/03, 68 FR 16726 ...........

10/19/98, 63 FR 55804.
10/19/98, 63 FR 55804.

5/10/04 69 FR 25839.

10/19/98, 63 FR 55804.

10/19/98, 63 FR 55804.

4/7/03, 68 FR 16726.

10/19/98, 63 FR 55804.

4/7/03, 68 FR 16726.
4/7/03, 68 FR 16726.
4/7/03, 68 FR 16726.
4/7/03, 68 FR 16726.

4/7/03, 68 FR 16726.

10/19/98, 63 FR 55804.
10/19/98, 63 FR 55804.
10/19/98, 63 FR 55804.

4/7/03, 68 FR 16726.
4/7/03, 68 FR 16726.
4/7/03, 68 FR 16726.
4/7/03, 68 FR 16726.

10/19/98, 63 FR 55804.
10/19/98, 63 FR 55804.

4/7/03, 68 FR 16726.

10/19/98, 63 FR 55804.

4/7/03, 68 FR 16726.

10/19/98, 63 FR 55804.
10/19/98, 63 FR 55804.
10/19/98, 63 FR 55804.
10/19/98, 63 FR 55804.
10/19/98, 63 FR 55804.

10/19/98, 63 FR 55804.
10/19/98, 63 FR 55804.
10/19/98, 63 FR 55804.
10/19/98, 63 FR 55804.

5/10/04 69 FR 25839.
5/10/04 69 FR 25839.

Except
74:36:04:03.01,
Minor permit
variance, not in
SIP.

74:36:06 Regulated Air Pollutant Emissions

74:36:06:01
74:36:06:02 ....
74:36:06:03 ....
74:36:06:04

74:36:06:05
74:36:06:06 ....
74:36:06:07

Applicability ......ccceeiii
Allowable emissions for fuel-burning units ............
Allowable emissions for process industry units .....
Particulate emission restrictions for incinerators
and waste wood burners.

Most stringent interpretation applicable .................
Stack performance test ........cccccooeiniiiienn.

Open burning practices prohibited

1/5/95
4/4/99
4/4/99
4/22/93

4/22/93
4/22/93
4/4/99

10/19/98, 63 FR 55804.

4/7/08, 68 FR 16726.
4/7/03, 68 FR 16726.

10/19/98, 63 FR 55804.

10/19/98, 63 FR 55804.
10/19/98, 63 FR 55804.

4/7/08, 68 FR 16726.

74:36:07 New Source Performance Standards 2

74:36:07:08
74:36:07:11

74:36:07:29 ............

74:36:07:30 ............

Ash Disposal requirements ...........ccccceevverieeneennne.

Additional permit requirements for asphalt plants
(repealed).

Operating requirements for wire reclamation fur-
naces.

Monitoring requirements for wire reclamation fur-
naces.

12/29/96
4/4/99

4/22/93

4/22/93

5/22/00, 65 FR 32033.
5/22/00, 65 FR 32033.

9/6/95, 60 FR 46222.

9/6/95, 60 FR 46222.
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State citation

Title/subject

State effective
date

EPA approval date and

citation 1

Explanations

74:36:10 New Source Review

74:36:10:01 ............ APPlICabIlity .....eecveeeeeieieee e 4/22/93 | 10/19/98, 63 FR 55804.

74:36:10:02 ............ Definitions ......coovevviieeeeee e 9/1/03 | 5/10/04 69 FR 25839.

74:36:10:03 ............ Net emissions increase defined (repealed) ........... 9/1/03 | 5/10/04 69 FR 25839.

74:36:10:03:01 ....... New source review preconstruction permit re- 9/1/03 | 5/10/04 69 FR 25839.
quired.

74:36:10:04 ............ Criteria for creditability of increase or decrease in 9/1/03 | 5/10/04 69 FR 25839.
actual emissions (repealed).

74:36:10:05 ............ New source review preconstruction permit ............ 9/1/03 | 5/10/04 69 FR 25839.

74:36:10:06 ... Causing or contributing to violation of any national 9/1/03 | 5/10/04 69 FR 25839.
ambient air quality standard.

74:36:10:07 ............ Determining credit for emission offsets ................. 9/1/03 | 5/10/04 69 FR 25839.

74:36:10:08 ............ Projected actual emissions .........ccccevervenerieenienne. 9/1/03 | 5/10/04 69 FR 25839.

74:36:10:09 ............ Clean unit test for emission units subject to lowest 9/1/03 | 5/10/04 69 FR 25839.
achievable emission rate.

74:36:10:10 ............ Clean unit test for emission units comparable to 9/1/03 | 5/10/04 69 FR 25839.
lowest achievable emission rate.

74:36:11 Performance Testing

74:36:11:01 ............ Stack performance testing or other testing meth- 9/1/03 | 5/10/04 69 FR 25839.
ods.

74:36:11:02 ............ Secretary may require performance tests ............. 12/29/96 | 10/19/98 63 FR 55804.

74:36:11:03 ............ Notice to department of performance test ............. 12/29/96 | 10/19/98 63 FR 55804.

74:36:11:04 ............ Testing new fuels or raw materials ........................ 4/4/99 | 2/3/00 65 FR 5264.

74:36:12 Control of Visible Emissions

74:36:12:01 ............ Restrictions on visible emissions .............cccoceeee. 6/27/00 | 4/7/03, 68 FR 16726.

74:36:12:02 .... Exceptions to restrictions .........c.cccoveviiiiiiiieeninnn. 4/22/93 | 10/19/98, 63 FR 55804.

74:36:12:03 ............ Exceptions granted to alfalfa pelletizers or 1/5/95 | 10/19/98, 63 FR 55804.
dehydrators.

74:36:13 Continuous Emissions Monitoring Systems

74:36:13:01 ............ Secretary may require continuous emission moni- 4/22/93 | 10/19/98, 63 FR 55804.
toring systems (CEMS).

74:36:13:02 ............ Minimum performance specifications for all contin- 6/27/00 | 4/7/03, 68 FR 16726.
uous emission monitoring systems.

74:36:13:03 ... Reporting requirements .............cc...... 6/27/00 | 4/7/03, 68 FR 16726.

74:36:13:04 .... Notice to department of exceedance 6/27/00 | 4/7/03, 68 FR 16726.

74:36:13:05 Compliance determined by data from continuous 4/22/93 | 10/19/98. 63 FR 55804.
emission monitor.

74:36:13:06 ............ Compliance certification ..........ccccccervviiicniinneenne. 1/5/95 | 10/19/98, 63 FR 55804.

74:36:13:07 ............ Credible evidence .........ccccoeceeeecieeeniiee e 6/27/00 | 4/7/03, 68 FR 16726.

74:36:17 Rapid City Street Sanding and Deicing

74:36:17:01 ............ APPlICabIlity .....eoveeeeeieieeee 2/11/96 | 6/10/02, 67 FR 39619.

74:36:17:02 .... Reasonable available control technology .. 2/11/96 | 6/10/02, 67 FR 39619.

74:36:17:03 .... Street sanding specifications ............ 2/11/96 | 6/10/02, 67 FR 39619.

74:36:17:04 .... Street deicing and maintenance plan ........... 2/11/96 | 6/10/02, 67 FR 39619.

74:36:17:05 .... Street sanding and sweeping recordkeeping . 2/11/96 | 6/10/02, 67 FR 39619.

74:36:17:06 ............ Inspection authority ........cccccoceeiiiiiinniiiie e 2/11/96 | 6/10/02, 67 FR 39619.

74:36:18 Regulations for State Facilities in the Rapid City Area

74:36:18:01 ............ DefinitioNS ....ccuveeeeiieee et 7/1/02 | 1/20/04, 69 FR 2671.

74:36:18:02 ............ Applicability ..o 7/1/02 | 1/20/04, 69 FR 2671.

74:36:18:03 .... Permit required .........ccocoeeeieiiiiiieens . 7/1/02 | 1/20/04, 69 FR 2671.

74:36:18:04 .... Time period for permits and renewals ................... 7/1/02 | 1/20/04, 69 FR 2671.

74:36:18:05 Required contents of a complete application for a 7/1/02 | 1/20/04, 69 FR 2671.
permit.

74:36:18:06 ............ Contents of Permit ........ccccovceeieeiieeneeee e 7/1/02 | 1/20/04, 69 FR 2671.

74:36:18:07 ............ Permit expiration ..........cccoooiiiieiiiniee e 7/1/02 | 1/20/04, 69 FR 2671.

74:36:18:08 ............ Renewal of permit .........ccoceveeneieniinincncccee 7/1/02 | 1/20/04, 69 FR 2671.

74:36:18:09 ... Reasonably available control technology required 7/1/02 | 1/20/04, 69 FR 2671.

74:36:18:10 ............ Visible emission limit for construction and contin- 7/1/02 | 1/20/04, 69 FR 2671.
uous operation activities.

74:36:18:11 ............ Exception to visible emission limit ...........c.ccccceee 7/1/02 | 1/20/04, 69 FR 2671.
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State citation

Title/subject

State effective

date

EPA approval date and

citation 1

Explanations

74:36:18:12 ............

Notice of operating noncompliance—Contents .....

7/1/02

1/20/04, 69 FR 2671.

1In order to determine the EPA effective date for a specific provision that is listed in this table, consult the Federal Register cited in this col-
umn for that particular provision.
2The listed provisions are the only provisions of 74:36:07 included in the SIP.

(2) Pennington County Ordinance.

Ordinance citation

Title/subject

Adoption date

EPA approval date and

citation 3

Explanations

Ordinance #12—Fugitive Dust Regulati

on—1.0 Control

of Fugitive Dust

ApPPlICability ......coceeiiieie e 12/12/78
Definitions .......cccccceveenee. . 12/12/78
Standard of Compliance .........ccccevveiieiniiinieeeeee 12/12/78
Reasonably available control technology required .... 12/12/78
Fugitive dust control permits required for construc- 12/12/78

tion activities, i.e., temporary operations.
Compliance plans and schedules required, i.e., con-
tinuous operations.
Enforcement procedures .........ccccccoveiiiiiiiniieeneeenn.
Establishment of administrative mechanisms ... .
Separability ........ccevieiiee e

12/12/78

12/12/78
12/12/78
12/12/78

7/30/79, 44 FR 44494,
7/30/79, 44 FR 44494.
7/30/79, 44 FR 44494,
7/30/79, 44 FR 44494.
7/30/79, 44 FR 44494,

7/30/79, 44 FR 44494,

7/30/79, 44 FR 44494,
7/30/79, 44 FR 44494.

7/30/79, 44 FR 44494,

3|n order to determine the EPA effective date for a specific provision that is listed in this table, consult the Federal Register cited in this col-
umn for that particular provision.

(d) EPA-approved source-specific

requirements.

Name of source

Nature of requirement

State effective
date

EPA approval date and cita-

tion4

Explanations

South Dakota State
University steam
generating Plant.

Variance No. AQ 79-02 .......cccoevieeiciieeeee e,

3/18/82

7/7/83, 48 FR 31199 ..........

Variance expired
on 3/18/85.

41n order to determine the EPA effective date for a specific provision that is listed in this table, consult the Federal Register cited in this col-
umn for that particular provision.

(e) EPA-approved nonregulatory

provisions.
. Applicable geographic State submittal date/ EPA approval date .
Name of nonregulatory SIP provision or non;gz;lnment adopted date and citation 5 Explanations
I. South Dakota’s Air Pollution Control Imple- | Statewide ................... Submitted: 1/27/72 5/31/72, 37 FR 10842
mentation Plan. Contains the following and 5/2/72 Adopted: with correction and
sections: 117/72. clarification on 7/27/
A. Introduction 72, 37 FR 15080.
B. Legal Authority
C. Control Strategy
D. Compliance Schedule
E. Prevention of Air Pollution Emer-
gency Episodes
F. Air Quality Surveillance
G. Review of New Sources and Modi-
fications
H. Source Surveillance
|. Resources
J. Intergovernmental Cooperation
Il. Part D Plan for Total Suspended Particu- | Rapid City ........c........ Submitted: 12/27/78 7/30/79 44 FR 44494.
late. Adopted: 12/78.
Ill. SIP to meet Air Quality Monitoring 40 | Statewide ................... Submitted: 1/21/80 ..... 9/4/80, 45 FR 58528.
CFR part 58, subpart c, paragraph 58.20
and public notification required under sec-
tion 127 of the Clean Air Act.
IV. Lead SIP ....coovieeiieereeeec e Statewide ........cccce..e.. Submitted: 5/4/84 ....... 9/26/84, 49 FR 37752.
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Applicable geographic .
Name of nonregulatory SIP provision pgr non;tf:in%eﬁt Stat:df)l"p?qu'tgtgate/ EP;;\n?jpg;g;gln%ate Explanations
V. Stack Height Demonstration Analysis ....... Statewide ........ccceuen. Submitted: 8/20/96 6/7/89, 54 FR 24334.
and 12/3/86.
VI. Commitment to revise stack height rules | Statewide ................... Submitted: 5/11/88 ..... 9/2/88, 53 FR 34077.
in response to NRDC v. Thomas, 838 F.2d
1224 (DC Cir. 1988).
VII. PM10 Committal SIP .......ccccccoeeiieierienen. Statewide ........cccce.ee. Submitted: 7/12/88 ..... 10/5/90, 55 FR 4083.1
VIIl. Small Business Assistance Program ..... Statewide ........cccceeen. Submitted: 11/10/92 10/25/94, 59 FR
and 4/1/94. 53589.
IX. Commitment regarding permit | Rapid City ........ccc....... Submitted: 7/19/95 ..... 6/10/02, 67 FR 39619.
exceedences of the PM10 standard in
Rapid City.

5In order to determine the EPA effective date for a specific provision that is listed in this table, consult the Federal Register cited in this col-

umn for that particular provision.

[FR Doc. 05-4338 Filed 3-7-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 272

[FRL-7877-4]

Idaho: Incorporation by Reference of

Approved State Hazardous Waste
Management Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Resource Conservation
and Recovery Act, as amended (RCRA),
allows EPA to authorize State hazardous
waste management programs if EPA
finds that such programs are equivalent
and consistent with the Federal program
and provide adequate enforcement of
compliance. Title 40 of the Code of
Federal Regulations (CFR) part 272 is
used by EPA to codify its decision to
authorize individual State programs and
incorporates by reference those
provisions of the State statutes and
regulations that are subject to EPA’s
inspection and enforcement authorities
as authorized provisions of the State’s
program. This final rule revises the
codification of the Idaho authorized
program.

DATES: This final rule is effective on
March 8, 2005. The incorporation by
reference of authorized provisions in the
Idaho statutes and regulations contained
in this rule is approved by the Director
of the Federal Register as of March 8,
2005, in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

FOR FURTHER INFORMATION CONTACT: Jeff
Hunt, U.S. EPA, Region 10, 1200 Sixth
Avenue, Mail stop WCM-122, Seattle,
WA 98101, e-mail: hunt.jeff@epa.gov,
phone number (206) 553-0256.
SUPPLEMENTARY INFORMATION:

I. Incorporation by Reference

A. What Is Codification?

Codification is the process of
including the statutes and regulations
that comprise the State’s authorized
hazardous waste management program
in the CFR. Section 3006(b) of RCRA, as
amended, allows the Environmental
Protection Agency (EPA) to authorize
State hazardous waste management
programs. The State regulations
authorized by EPA supplant the federal
regulations concerning the same matter
with the result that after authorization
EPA enforces the authorized
regulations. Infrequently, State statutory
language which acts to regulate a matter
is also authorized by EPA with the
consequence that EPA enforces the
authorized statutory provision. EPA
does not authorize State enforcement
authorities and does not authorize State
procedural requirements. EPA codifies
the authorized State program in 40 CFR
part 272 and incorporates by reference
State statutes and regulations that make
up the approved program which is
federally enforceable. EPA retains the
authority to exercise its inspection and
enforcement authorities in accordance
with sections 3007, 3008, 3013 and 7003
of RCRA, 42 U.S.C. 6927, 6928, 6934
and 6973, and any other applicable
statutory and regulatory provisions.

Today’s action codifies EPA’s
authorization of revisions to Idaho’s
hazardous waste management program.
This codification reflects the State
program in effect at the time EPA
authorized revisions to the Idaho
hazardous waste management program
in a final rule dated March 10, 2004 (69
FR 11322). Notice and an opportunity
for comment regarding the revisions to
the authorized State program were
provided to the public at the time those
revisions were proposed.

B. What Is the History of the
Authorization and Codification of
Idaho’s Hazardous Waste Management
Program?

Idaho initially received final
authorization for its hazardous waste
management program, effective April 9,
1990 (55 FR 11015). Subsequently, EPA
authorized revisions to the State’s
program effective June 5, 1992 (57 FR
11580), August 10, 1992 (57 FR 24757),
June 11, 1995 (60 FR 18549), January 19,
1999 (63 FR 56086), July 1, 2002 (67 FR
44069), and March 10, 2004 (69 FR
11322). EPA first codified Idaho’s
authorized hazardous waste program
effective February 4, 1991 (55 FR
50327), and updated the codification of
Idaho’s program on June 5, 1992 (57 FR
11580), August 10, 1992 (57 FR 24757),
and August 24, 1999 (64 FR 34133). In
this action, EPA revises Subpart N of 40
CFR part 272, to include the recent
authorization revision actions effective
July 1, 2002 (67 FR 44069) and March
10, 2004 (69 FR 11322).

C. What Decisions Have We Made in
This Action?

Today’s action codifies EPA’s
authorization of revisions to Idaho’s
hazardous waste management program.
This codification incorporates by
reference the most recent version of the
State’s authorized hazardous waste
management regulations. This action
does not reopen any decision EPA
previously made concerning the
authorization of the State’s hazardous
waste management program.

EPA is incorporating by reference the
authorized revisions to the Idaho
hazardous waste program by revising
subpart N of 40 CFR part 272. 40 CFR
part 272, subpart N, § 272.651
previously incorporated by reference
Idaho’s authorized hazardous waste
program, as amended, through 1999.
Section 272.651 also references the
demonstration of adequate enforcement
authority, including procedural and
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enforcement provisions, which provide
the legal basis for the State’s
implementation of the hazardous waste
management program. In addition,
§272.651 references the Memorandum
of Agreement, the Attorney General’s
Statement and the Program Description
which were evaluated as part of the
approval process of the hazardous waste
management program in accordance
with subtitle C of RCRA.

D. What Is the Effect of Idaho’s
Codification on Enforcement?

EPA retains the authority under
statutory provisions, including but not
limited to, RCRA sections 3007, 3008,
3013 and 7003, and any other applicable
statutory and regulatory provisions, to
undertake inspections and enforcement
actions and to issue orders in all
authorized States. With respect to
enforcement actions, EPA will rely on
Federal sanctions, Federal inspection
authorities, and Federal procedures
rather than the State analogues to these
provisions. Therefore, the EPA is not
incorporating by reference Idaho’s
inspection and enforcement authorities
nor are those authorities part of Idaho’s
approved State program which operates
in lieu of the Federal program. 40 CFR
272.651(b)(2) lists these authorities for
informational purposes, and also
because EPA considered them in
determining the adequacy of Idaho’s
enforcement authorities. This action
revises this listing for informational
purposes where these authorities have
changed under Idaho’s revisions to State
law and were considered by EPA in
determining the adequacy of Idaho’s
enforcement authorities. Idaho’s
authority to inspect and enforce the
State’s hazardous waste management
program requirements continues to
operate independently under State law.

E. What State Provisions Are Not Part of
the Codification?

The public is reminded that some
provisions of Idaho’s hazardous waste
management program are not part of the
federally authorized State program.
These non-authorized provisions
include:

(1) Provisions that are not part of the
RCRA subtitle C program because they
are “‘broader in scope” than RCRA
subtitle C (see 40 CFR 271.1(i));

(2) Federal rules for which Idaho is
not authorized, but which have been
incorporated into the State regulations
because of the way the State adopted
Federal regulations by reference;

(3) State procedural and enforcement
authorities which are necessary to
establish the ability of the program to
enforce compliance but which do not

supplant the Federal statutory
enforcement and procedural authorities.

State provisions that are ‘‘broader in
scope” than the Federal program are not
incorporated by reference in 40 CFR
part 272. For reference and clarity, 40
CFR 272.651(b)(3) lists the Idaho
regulatory provisions which are
“broader in scope” than the Federal
program and which are not part of the
authorized program being incorporated
by reference. This action updates that
list for “‘broader in scope” provisions.
While “broader in scope” provisions are
not part of the authorized program and
cannot be enforced by EPA, the State
may enforce such provisions under
State law.

Idaho has adopted but is not
authorized for certain sections of the
Post Closure rule (Standards Applicable
to Owners and Operators of Closed and
Closing Hazardous Waste Management
Facilities: Post-Closure Permit
Requirement and Closure Process; Final
Rule) promulgated by EPA on October
22,1998 (63 FR 56710). These
unauthorized sections of the Post
Closure rule include the State analogs to
Federal citations 40 CFR 270.1(c)(7), 40
CFR 265.121, 40 CFR 265.110(c), and 40
CFR 265.118(c)(4). Additionally, Idaho
is authorized for State analogs to
Federal 40 CFR 264.90(e), 264.90(f),
264.110(c), 264.112(b)(8),
264.112(c)(2)(iv), 264.118(b)(4),
264.118(d)(2)(iv), 264.140(d), 265.90(f),
265.110(d), 265.112(b)(8), 265.118(c)(5),
265.140(d), 270.1(c) introductory text,
and 270.28 except where those sections
reference the use of enforceable
documents in the context of the Post
Closure rule. Idaho did not seek, nor
receive, authorization for language in
those sections which state as follows:
“* * * or in an enforceable document
(as defined in 270.1(c)(7).” Therefore,
these Federal amendments, included in
Idaho’s adoption by reference at IDAPA
58.01.05.000, et seq., are not part of the
State’s authorized program included in
this codification.

F. What Will Be the Effect of
Codification on Federal HSWA
Requirements?

With respect to any requirement(s)
pursuant to the Hazardous and Solid
Waste Amendments of 1984 (HSWA) for
which the State has not yet been
authorized and which EPA has
identified as taking effect immediately
in States with authorized hazardous
waste management programs, EPA will
enforce those Federal HSWA standards
until the State is authorized for those
provisions.

The Codification does not affect
Federal HSWA requirements for which

the State is not authorized. EPA has
authority to implement HSWA
requirements in all States, including
States with authorized hazardous waste
management programs, until the States
become authorized for such
requirements or prohibitions unless
EPA has identified the HSWA
requirement(s) as an optional or as a less
stringent requirement of the Federal
program. A HSWA requirement or
prohibition, unless identified by EPA as
optional or as less stringent, supersedes
any less stringent or inconsistent State
provision which may have been
previously authorized by EPA (50 FR
28702, July 15, 1985).

Some existing State requirements may
be similar to the HSWA requirements
implemented by EPA. However, until
EPA authorizes those State
requirements, EPA enforces the HSWA
requirements and not the State analogs.

II. Statutory and Executive Order
Reviews

This action codifies EPA-authorized
hazardous waste management
requirements pursuant to RCRA Section
3006 and imposes no requirements
other than those imposed by State law
(see SUPPLEMENTARY INFORMATION).
Therefore, this action complies with
applicable executive orders and
statutory provisions as follows:

1. Executive Order 12866: Regulatory
Planning Review—The Office of
Management and Budget (OMB) has
exempted this action from the
requirements of Executive Order 12866
(58 FR 51735, October 4, 1993).

2. Paperwork Reduction Act—This
action does not impose an information
collection burden under the Paperwork
Reduction Act.

3. Regulatory Flexibility Act—This
action codifies Idaho’s authorized
hazardous waste management
regulations in the CFR and does not
impose new burdens on small entities.
After considering the economic impacts
of today’s action on small entities under
the Regulatory Flexibility Act, I certify
that this action will not have a
significant economic impact on a
substantial number of small entities.

4. Unfunded Mandates Reform Act—
Because this action codifies pre-existing
requirements under State law which
EPA already approved under 40 CFR
part 271 and does not impose any
additional enforceable duty beyond that
required by State law or existing Federal
law, it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4).
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5. Executive Order 13132:
Federalism—Executive Order 13132
does not apply to this action because it
will not have federalism implications
(i.e. substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government). This action
codifies existing authorized State
hazardous waste management program
requirements without altering the
relationship or the distribution of power
and responsibilities established by
RCRA.

6. Executive Order 13175:
Consultation and Coordination With
Indian Tribal Governments—Executive
Order 13175 does not apply to this
action because this action does not have
tribal implications (i.e. substantial
direct effects on one or more Indian
tribes, on the relationship between the
Federal government and the Indian
tribes, or on the distribution of power
and responsibilities between the Federal
government and Indian tribes).

7. Executive Order 13045: Protection
of Children From Environmental Health
and Safety Risks—This action is not
subject to Executive Order 13045
because it is not economically
significant and it does not make
decisions based on environmental
health or safety risks.

8. Executive Order 13211: Actions
That Significantly Affect Energy Supply,
Distribution, or Use—This action is not
subject to Executive Order 13211
because it is not a significant regulatory
action under Executive Order 12866.

9. National Technology Transfer and
Advancement Act (NTTAA)—EPA
previously addressed the non-
applicability of the NTTAA in its final
approvals to revisions of the State’s
authorized hazardous waste
management program. Section 12(d) of
the NTTAA does not apply to this
action.

10. Executive Order 12988—EPA has
taken the necessary steps in this action
to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct.

11. Congressional Review Act—The
Congressional Review Act, 5 U.S.C. 801
et seq., as added by the Small Business
Regulatory Enforcement Fairness Act of
1996, generally provides that before a
rule may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. The EPA will submit a
report containing this document and

other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication in the Federal Register.

List of Subjects in 40 CFR Part 272

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Incorporation by
reference, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Authority: This action is issued under the
authority of Sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended, 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: February 15, 2005.
Ronald A. Kreizenbeck,
Acting Regional Administrator, EPA Region
10.

m For the reasons set forth in the
preamble, EPA amends 40 CFR part 272
as follows:

PART 272—APPROVED STATE
HAZARDOUS WASTE MANAGEMENT
PROGRAMS

m 1. The authority citation for part 272
continues to read as follows:

Authority: Secs. 2002(a), 3006, and 7004(b)
of the Solid Waste Disposal Act, as amended
by the Resource Conservation and Recovery
Act, as amended, 42 U.S.C. 6912(a), 6926,
and 6974(b).

m 2. Subpart N is amended by revising
§272.651 to read as follows:

§272.651 Idaho State-Administered
Program: Final Authorization.

(a) Pursuant to section 3006(b) of
RCRA, 42 U.S.C. 6926(b), Idaho has
final authorization for the following
elements as submitted to EPA in Idaho’s
base program application for final
authorization which was approved by
EPA effective on April 9, 1990.
Subsequent program revision
applications were approved effective on
June 5, 1992, August 10, 1992, June 11,
1995, January 19, 1999, July 1, 2002,
and March 10, 2004.

(b) The State of Idaho has primary
responsibility for enforcing its
hazardous waste management program.
However, EPA retains the authority to
exercise its inspection and enforcement
authorities in accordance with sections
3007, 3008, 3013, 7003 of RCRA, 42
U.S.C. 6927, 6928, 6934, 6973, and any
other applicable statutory and
regulatory provisions, regardless of
whether the State has taken its own

actions, as well as in accordance with
other statutory and regulatory
provisions.

(c) State Statutes and Regulations.

(1) The Idaho statutes and regulations
cited in this paragraph are incorporated
by reference as part of the hazardous
waste management program under
subtitle C of RCRA, 42 U.S.C. 6921 et
seq.
((Ji) The EPA-Approved Idaho Statutory
and Regulatory Requirements
Applicable to the Hazardous Waste
Management Program, March 2004.

(ii) [Reserved]

(2) EPA considered the following
statutes and regulations in evaluating
the State program but is not
incorporating them herein for
enforcement purposes:

(i) Idaho Code (I.C.) containing the
General Laws of Idaho Annotated, Title
39, Chapter 44, “Hazardous Waste
Management”’, published in 2002 by the
Michie Company, Law Publishers:
sections 39—4404; 39-4405 (except 39—
4405(8)); 39-4406; 39—4407; 39-4408(4);
39-4409(2) (except first sentence); 39—
4409(3); 39—4409(4) (first sentence); 39—
4410; 39-4411(1); 39-4411(3); 39—
4411(6); 39-4412 through 39-4416; 39—
4418; 39—4419; 39-4421; 39—4422; and
39-4423(3)(a)&(b).

(ii) Idaho Code (I.C.) containing the
General Laws of Idaho Annotated, Title
39, Chapter 58, “‘Hazardous Waste
Facility Siting Act”, published in 2002
by the Michie Company, Law
Publishers: sections 39-5804; 39-5809;
39-5810; 39-5813(2); 39-5814; 39—
5816; 39-5817; and 39-5818(1).

(iii) Idaho Code (I.C.) containing the
General Laws of Idaho Annotated,
Volume 2, Title 9, Chapter 3, “Public
Writings”, published in 1990 by the
Michie Company, Law Publishers,
Charlottesville, Virginia: sections 9—
337(10); 9-337(11); 9-338; 9-339; and
9-344(2).

(iv) 2002 Cumulative Pocket
Supplement to the Idaho Code (I.C.),
Volume 2, Title 9, Chapter 3, “Public
Writing”’, published in 2002 by the
Michie Company, Law Publishers,
Charlottesville, Virginia: sections 9—
340A, 9-340B, and 9-343.

(v) Idaho Department of
Environmental Quality Rules and
Regulations, Idaho Administrative Code,
IDAPA 58, Title 1, Chapter 5, ‘“Rules
and Standards for Hazardous Waste”, as
published July 2002: sections
58.01.05.000; 58.01.05.356.02 through
58.01.05.356.05; 58.01.05.800;
58.01.05.850; 58.01.05.996;
58.01.05.997; and 58.01.05.999.

(3) The following statutory and
regulatory provisions are broader in
scope than the Federal program, are not



Federal Register/Vol.

70, No. 44/Tuesday, March 8, 2005/Rules and Regulations

11135

part of the authorized program, are not
incorporated by reference, and are not
federally enforceable:

(i) Idaho Code containing the General
Laws of Idaho Annotated, Title 39,
Chapter 44, “Hazardous Waste
Management”’, published in 2002 by the
Michie Company, Law Publishers:
sections 39-4403(6)&(14); 39-4427; 39—
4428 and 39-4429.

(ii) Idaho Code containing the General
Laws of Idaho Annotated, Title 39,
Chapter 58, ““Hazardous Waste Siting
Act”, published in 2002 by the Michie
Company, Law Publishers: section 39—
5813(3).

(iii) Idaho Department of
Environmental Quality Rules and
Regulations, Idaho Administrative Code,
IDAPA 58, Title 1, Chapter 5, ‘“Rules
and Standards for Hazardous Waste”, as
published July 2002: sections
58.01.05.355; and 58.01.05.500.

(4) Memorandum of Agreement. The
Memorandum of Agreement between
EPA Region 10 and the State of Idaho
(IDEQ), signed by the EPA Regional
Administrator on August 1, 2001,
although not incorporated by reference,
is referenced as part of the authorized
hazardous waste management program
under subtitle C of RCRA, 42 U.S.C.
6921 et seq.

(5) Statement of Legal Authority. The
‘“Attorney General’s Statement for Final
Authorization,” signed by the Attorney
General of Idaho on July 5, 1988 and
revisions, supplements and addenda to
that Statement, dated July 3, 1989,
February 13, 1992, December 29, 1994,
September 16, 1996, October 3, 1997,
April 6, 2001, and September 11, 2002,
although not incorporated by reference,
are referenced as part of the authorized
hazardous waste management program
under subtitle C of RCRA, 42 U.S.C.
6921 et seq.

(6) Program Description. The Program
Description, and any other materials
submitted as part of the original
application or as supplements thereto,
although not incorporated by reference,
are referenced as part of the authorized
hazardous waste management program
under subtitle C of RCRA, 42 U.S.C.
6921 et seq.

m 3. Appendix A to part 272, State
Requirements, is amended by revising

the listing for “Idaho” to read as follows:

Appendix A to Part 272—State

Requirements
* * * * *
Idaho

(a) The statutory provisions include:

Idaho Code containing the General Laws of
Idaho Annotated, Title 39, Chapter 44,
“Hazardous Waste Management’’, 2002:

sections 39—4402; 39—4403 (except 39—
4403(6)&(14)); 39-4408(1)—(3); 39-4409(1)
(except fourth and fifth sentences); 39—
4409(2) (first sentence); 39-4409(4) (except
first sentence); 39—4409(5); 39-4409(6); 39—
4409(7); 39-4409(8); 39-4411(2); 39-4411(4);
39-4411(5); 39-4423 (except 39—
4423(3)(a)&(b)); and 39—4424.

Idaho Code containing the General Laws of
Idaho Annotated, Title 39, Chapter 58,
“Hazardous Waste Facility Siting Act”,
published in 2002 by the Michie Company,
Law Publishers: sections 39-5802; 39-5803;
39-5808; 39-5811; 39-5813(1); and 39—
5818(2).

Copies of the Idaho statutes that are
incorporated by reference are available from
Michie Company, Law Publishers, 1 Town
Hall Square, Charlottesville, VA 22906-7587.

(b) The regulatory provisions include:

Idaho Department of Environmental
Quality Rules and Regulations, Idaho
Administrative Code, IDAPA 58, Title 1,
Chapter 5, “Rules and Standards for
Hazardous Waste”, as published on July
2002: sections 58.01.05.001; 58.01.05.002;
58.01.05.003; 58.01.05.004; 58.01.05.005;
58.01.05.006; 58.01.05.007; 58.01.05.008;
58.01.05.009; 58.01.05.010; 58.01.05.011;
58.01.05.012; 58.01.05.013; 58.01.05.014;
58.01.05.015; 58.01.05.016; 58.01.05.356.01;
and 58.01.05.998, except where any of those
sections reference the use of enforceable
documents in the context of the Post Closure
rule. Idaho did not seek, nor receive,
authorization for language in those sections
which states as follows: “* * * or in an
enforceable document (as defined in
270.1(c)(7).” Therefore, these Federal
amendments included in Idaho’s adoption by
reference at IDAPA 58.01.05.000, et seq., are
not part of the State’s authorized program.
Nor does Idaho’s authorized program include
the Federal regulations at 40 CFR 270.1(c)(7),
40 CFR 265.121, 40 CFR 265.110(c) or 40 CFR
265.119(c)(4) because Idaho did not seek
authorization for those sections.

* * * * *

[FR Doc. 05-4342 Filed 3-7-05; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Parts 190, 191, 192, 193, 194,
195, 198, and 199

RIN 2137-AD77

Agency Reorganization: Nomenclature
Change and Technical Amendments

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA); Department of Transportation
(DOT).

ACTION: Final rule.

SUMMARY: In accordance with the
Norman Y. Mineta Research and Special
Programs Improvement Act, which

reorganized the Department’s pipeline
and hazardous materials safety
programs into the new Pipeline and
Hazardous Materials Safety
Administration (PHMSA), this
document revises all references to the
former Research and Special Programs
Administration (RSPA) in 49 CFR parts
190 through 199 to reflect the creation
of PHMSA. This document also updates
the Office of Pipeline Safety’s internet
and mailing addresses, docket
procedures, titles, section numbers,
penalty considerations and cap
adjustments, terminology, and other
changes conforming part 190 with the
Pipeline Safety Improvement Act of
2002. The amendments made by this
rule reflect the changed organizational
posture of the agency and update the
part 190 enforcement procedures to
reflect current public law. This rule
does not impose any new operating
requirements on pipeline owners and
operators.

DATES: This final rule is effective March
8, 2005.

FOR FURTHER INFORMATION CONTACT:
Lawrence White, Attorney-Advisor,
Pipeline and Hazardous Materials Safety
Administration, Office of the Chief
Counsel, 400 7th Street, SW.,
Washington, DC 20590. Tel: (202) 366—
4400. Fax: (202) 366—7041. E-mail:
lawrence.white@dot.gov.

SUPPLEMENTARY INFORMATION:

Background and Summary

In accordance with the Norman Y.
Mineta Research and Special Programs
Improvement Act (Pub. L. 108-426, 118
Stat. 2423; Nov. 30, 2004) (the ‘“Mineta
Act”), which reorganized the
Department’s pipeline and hazardous
materials safety programs into the new
PHMSA, this document revises all
references to the former RSPA in 49 CFR
parts 190—199 to reflect the creation of
PHMSA. This document also makes
conforming changes reflecting the
enactment of the Pipeline Safety
Improvement Act of 2002 (Pub. L. 107—
355, 116 Stat. 2985; Dec. 17, 2002) (the
“PSI Act”) including changes to the
Office of Pipeline Safety’s (OPS’)
Internet and mailing addresses, docket
procedures, titles, section numbers,
penalty considerations and cap
adjustments, terminology, and other
editorial changes to enhance the clarity
and consistency of the part 190
enforcement procedures used by the
agency. The amendments made by this
rule reflect the changed organizational
posture of the agency and update the
part 190 enforcement procedures to
reflect current public law. This rule
does not impose any new operating
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requirements on pipeline owners and
operators.

The following is a summary of the
nomenclature changes, updates to the
enforcement procedures in part 190, and
other technical amendments made to
the affected sections of 49 CFR under
this final rule. It does not include all
editorial and typographical corrections
and other minor amendments that were
made to enhance the clarity and
consistency of the enforcement
procedures used by the agency.

e In 49 CFR parts 190, 191, 192, 193,
194, 195, 198, and 199, the term
“Research and Special Programs
Administration” is changed to ‘Pipeline
and Hazardous Materials Safety
Administration” everywhere it appears,
and the abbreviation “RSPA” is changed
to “PHMSA” everywhere it appears (see
Mineta Act, Sec. 2; 49 U.S.C. 108).

e In §190.203, the procedure used by
OPS to request that pipeline operators
afford their assistance with pipeline
incident investigations is specified in
paragraph (e) (see PSI Act Sec. 10(a); 49
U.S.C. 60118(e)).

e In §§190.213 and 190.215, the time
period within which the Administrator
issues final orders and takes action on
petitions for reconsideration is updated
to reflect the Administrator’s policy of
issuing such orders and decisions
expeditiously and providing notice if
substantial delays are expected.

e In §190.223, paragraph (a) is
amended to reflect the statutory increase
in the maximum civil penalty amount of
$25,000 per violation per day, with a
$500,000 cap for any related series of
violations, to $100,000 per violation per
day with a $1,000,000 cap (see PSI Act
Sec. 8(b); 49 U.S.C. 60122(a)(1)).

e In §190.223, the civil penalty of up
to $1,000 for violation of the
whistleblower protection provisions is
specified in paragraph (d) (see PSI Act
Sec. 6(b); 49 U.S.C. 60122(a)).

e In §190.225, the penalty assessment
considerations are amended by
specifying environmental impact as a
factor that must be considered, and any
economic benefit from the violation as
a factor that may be considered (see PSI
Act Sec. 8(b); 49 U.S.C. 60122(b)).

e In §190.229, paragraph (c) is
amended by specifying intentional
damage to intrastate pipeline facilities
as an act subject to criminal penalties
(see PSI Act Sec. 8(c); 49 U.S.C.
60123(b)).

e In §190.229, knowingly and
willfully engaging in excavation activity
that results in property damage, serious
injury, or death, without first using an
available One-Call notification system is
specified as an act subject to criminal

penalties in paragraph (e) (see PSI Act
Sec. 3(c); 49 U.S.C. 60123(d)).

e In §190.233, the term “‘hazardous
facility order” is changed to “corrective
action order” everywhere it appears and
the title of the section is amended (see
PSI Act Sec. 8(a); 49 U.S.C. 60112(d)).

e In §190.233, wherever the phrase
“* * * hazardous to life or property”
appears, the phrase “or the
environment” is added after the word
property (see PSI Act Sec. 8(a); 49
U.S.C. 60112(a)).

e In §190.235, civil penalties are
specified as an available U.S. District
Court remedy, and the title of the
section is amended. Operators should
note that OPS believes that the caps that
apply to civil penalties that are assessed
in administrative proceedings would
not apply to civil penalties assessed in
U.S. District Court actions (see PSI Act
Sec. 8(b); 49 U.S.C. 60120(a)).

Public Notice and Effective Date

This final rule reflects the changed
organizational posture of the
Department due to the establishment of
PHMSA, changes nomenclature, and
updates the part 190 enforcement
procedures to reflect current public law.
As such, this final rule is ministerial in
nature and relates only to agency
organization, procedure and practice.
This final rule does not impose
substantive requirements on the public
and the agency does not expect to
receive substantive comments on the
rule. Accordingly, notice and comment
on this rule is unnecessary under 5
U.S.C. 553(b).

With respect to the effective date,
because this rule relates only to agency
organization, procedure and practice,
does not impose substantive
requirements on the public, and its
expeditious issuance facilitates the
Department’s ability to meet the
statutory implementation requirements
of the Mineta Act, we find that there is
good cause under 5 U.S.C. 553(d) to
make this rule effective on March 8,
2005.

Rulemaking Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule is not considered a
significant regulatory action under
Section 3(f) of Executive Order 12866
and, therefore, was not subject to review
by the Office of Management and
Budget. This rule is not significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; Feb. 26,
1979). Because this rule only changes
nomenclature to reflect the
organizational posture of the agency and

updates the part 190 enforcement
procedures to reflect current public law,
it has no economic impact on regulated
entities and preparation of a regulatory
impact analysis was not warranted.

B. Executive Order 13132

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). This rule does
not introduce any regulation that: (1)
Has substantial direct effects on the
states, the relationship between the
national government and the states, or
the distribution of power and
responsibilities among the various
levels of government; (2) imposes
substantial direct compliance costs on
state and local governments; or (3)
preempts state law. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.
Further, this rule does not have
sufficient impacts on federalism to
warrant the preparation of a federalism
assessment.

C. Executive Order 13175

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13175 (“Consultation and Coordination
with Indian Tribal Governments”).
Because this rule does not significantly
or uniquely affect the communities of
the Indian tribal governments, the
funding and consultation requirements
of Executive Order 13175 do not apply.

D. Executive Order 13211

This final rule is not a significant
energy action under Executive Order
13211. It is not a significant regulatory
action under Executive Order 12866 and
is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy. Further,
this rule has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action.

E. Regulatory Flexibility Act

Because this final rule only changes
nomenclature to reflect the
organizational posture of the agency,
amends agency internal practice and
procedure, and will have no direct or
indirect economic impacts for
government units, businesses, or other
organizations, I certify that this final
rule will not have a significant
economic impact on a substantial
number of small entities.

F. Paperwork Reduction Act

This final rule contains no new
information collection requirements or
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additional paperwork burdens.
Therefore, submitting an analysis of the
burdens to OMB pursuant to the
Paperwork Reduction Act was
unnecessary.

G. Unfunded Mandates Reform Act

This final rule does not impose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It does not result in costs of $100
million or more, as adjusted for
inflation, to either state, local or tribal
governments, in the aggregate, or to the
private sector, and is the least
burdensome alternative that achieves
the objective of the rule.

H. Environmental Assessment

Because this final rule involves
agency practices and procedures and
does not impose any new requirements
on pipeline operators, there are no
significant environmental impacts
associated with this rule.

List of Subjects
49 CFR Part 190

Administrative practice and
procedure, Penalties.
49 CFR Part 191

Reporting and recordkeeping
requirements.
49 CFR Part 192

Pipeline safety, Reporting and
recordkeeping requirements.

49 CFR Part 193

Pipeline safety, Reporting and
recordkeeping requirements.

49 CFR Part 194

Oil Pollution, Pipeline safety,
Reporting and recordkeeping
requirements.

49 CFR Part 195

Pipeline safety, Reporting and
recordkeeping requirements.

49 CFR Part 198

Grant programs-transportation,
Pipeline safety, Reporting and
recordkeeping requirements.

49 CFR Part 199

Drug testing, Pipeline safety,
Reporting and recordkeeping
requirements.

m For the reasons discussed in the
preamble, the Pipeline and Hazardous
Materials Safety Administration amends
49 CFR parts 190, 191, 192, 193, 194,
195, 198, and 199 as follows:

PART 190—PIPELINE SAFETY
PROGRAMS AND RULEMAKING
PROCEDURES

m 1. The authority citation for part 190 is
amended to read as follows:

Authority: 33 U.S.C. 1321; 49 U.S.C. 5101—
5127, 60101 et seq.; 49 CFR 1.53.

m 2. In 49 CFR part 190, remove the
words “Research and Special Programs
Administration” and add, in their place,
the words “Pipeline and Hazardous
Materials Safety Administration” in the
following places:

m a. Section 190.1(a);

m b. Section 190.3 in three places;

m c. Section 190.9(b)((1)(ii) and (b)(2);

m d. Section 190.211(c); e. Section
190.231 in two places;

m f. Section 190.233(c)(3);

m g. Section 190.301;

m h. Section 190.303;

m i. Section 190.305(a);

m j. Section 190.307; and

m k. Section 190.309.

m 3. In 49 CFR part 190, remove the
abbreviation “RSPA” and add, in its
place, the abbreviation “PHMSA” in the
following places:

W a. Section 190.3;

m b. Section 190.7(a) in three places, (h),
(i) in two places, and (j) in two places;
m c. Section 190.11(a)(1) in two places,
(a)(2), (b), and (b)(2);

m d. Section 190.203(a), (b)(6), and (d) in
two places; and

W e. Section 190.235.

m 4. Amend § 190.203 by revising the
section heading, redesignating paragraph
(e) as paragraph (f), and adding a new
paragraph (e) to read as follows:

§190.203 Inspections and investigations.
* * * * *

(e) If a representative of the DOT
investigates an incident involving a
pipeline facility, OPS may request that
the operator make available to the
representative all records and
information that pertain to the incident
in any way, including integrity
management plans and test results, and
that the operator afford all reasonable
assistance in the investigation.

(f) When the information obtained
from an inspection or from other
appropriate sources indicates that
further OPS action is warranted, the
OPS may issue a warning letter under
§190.205 or initiate one or more of the
enforcement proceedings prescribed in
§§ 190.207 through 190.235.

m 5. Amend § 190.213 by revising
paragraph (e) to read as follows:

§190.213 Final order.
* * * * *

(e) It is the policy of the Associate
Administrator, OPS to issue a final

order under this section expeditiously.
In cases where a substantial delay is
expected, notice of that fact and the date
by which it is expected that action will
be taken is provided to the respondent
upon request and whenever practicable.
m 6. Amend § 190.215 by revising
paragraph (f) to read as follows:

§190.215 Petitions for reconsideration.
(f) It is the policy of the Associate
Administrator, OPS to issue notice of
the action taken on a petition for
reconsideration expeditiously. In cases
where a substantial delay is expected,
notice of that fact and the date by which
it is expected that action will be taken
is provided to the respondent upon
request and whenever practicable.
m 7. Amend § 190.223 by redesignating
paragraph (d) as paragraph (e), adding a
new paragraph (d), and revising
paragraph (a) to read as follows:

§190.223 Maximum penalties.

(a) Any person who is determined to
have violated a provision of 49 U.S.C.
60101 et seq., or any regulation or order
issued thereunder, is subject to a civil
penalty not to exceed $100,000 for each
violation for each day the violation
continues except that the maximum
civil penalty may not exceed $1,000,000
for any related series of violations.

* * * * *

(d) Any person who is determined to
have violated any standard or order
under 49 U.S.C. 60129 shall be subject
to a civil penalty not to exceed $1,000,
which shall be in addition to any other
penalties to which such person may be
subject under paragraph (a) of this
section.

(e) No person shall be subject to a
civil penalty under this section for the
violation of any requirement of this
subchapter and an order issued under
§190.217, §190.219, or § 190.233 if both
violations are based on the same act.

m 8. Revise § 190.225 to read as follows:

§190.225 Assessment considerations.

In determining the amount of a civil
penalty under this part,

(a) The Associate Administrator, OPS
shall consider:

(1) The nature, circumstances and
gravity of the violation, including
adverse impact on the environment;

(2) The degree of the respondent’s
culpability;

(3) The respondent’s history of prior
offenses;

(4) The respondent’s ability to pay;

(5) Any good faith by the respondent
in attempting to achieve compliance;

(6) The effect on the respondent’s
ability to continue in business; and
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(b) The Associate Administrator, OPS
may consider:

(1) The economic benefit gained from
violation, if readily ascertainable,
without any reduction because of
subsequent damages; and

(2) Such other matters as justice may
require.

m 9. Amend § 190.227 by revising
paragraph (a) to read as follows:

§190.227 Payment of penalty.

(a) Except for payments exceeding
$10,000, payment of a civil penalty
proposed or assessed under this subpart
may be made by certified check or
money order (containing the CPF
Number for the case), payable to “U.S.
Department of Transportation,” to the
Federal Aviation Administration, Mike
Monroney Aeronautical Center,
Financial Operations Division (AMZ—
120), P.O. Box 25770, Oklahoma City,
OK 73125, or by wire transfer through
the Federal Reserve Communications
System (Fedwire) to the account of the
U.S. Treasury. Payments exceeding
$10,000 must be made by wire transfer.

* * * * *

m 10. Amend § 190.229 by redesignating
paragraph (e) as paragraph (f), adding a
new paragraph (e), and revising
paragraph (c) to read as follows:

§190.229 Criminal penalties generally.

* * * * *

(c) Any person who willfully and
knowingly injures or destroys, or
attempts to injure or destroy, any
interstate transmission facility, any
interstate pipeline facility, or any
intrastate pipeline facility used in
interstate or foreign commerce or in any
activity affecting interstate or foreign
commerce (as those terms are defined in
49 U.S.C. 60101 et seq.) shall, upon
conviction, be subject for each offense to
a fine of not more than $25,000,
imprisonment for a term not to exceed
15 years, or both.

* * * * *

(e) Any person who willfully and
knowingly engages in excavation
activity without first using an available
one-call notification system to establish
the location of underground facilities in
the excavation area; or without
considering location information or
markings established by a pipeline
facility operator; and

(1) Subsequently damages a pipeline
facility resulting in death, serious bodily
harm, or property damage exceeding
$50,000;

(2) Subsequently damages a pipeline
facility and knows or has reason to
know of the damage but fails to
promptly report the damage to the

operator and to the appropriate
authorities; or

(3) Subsequently damages a
hazardous liquid pipeline facility that
results in the release of more than 50
barrels of product; shall, upon
conviction, be subject for each offense to
a fine of not more than $5,000,
imprisonment for a term not to exceed
5 years, or both.

(f) No person shall be subject to
criminal penalties under paragraph (a)
of this section for violation of any
regulation and the violation of any order
issued under §190.217, § 190.219 or
§190.229 if both violations are based on
the same act.

m 11. Revise § 190.233 to read as follows:

§190.233 Corrective action orders.

(a) Except as provided by paragraph
(b) of this section, if the Associate
Administrator, OPS finds, after
reasonable notice and opportunity for
hearing in accord with paragraph (c) of
this section and §190.211(a), a
particular pipeline facility to be
hazardous to life, property, or the
environment, the Associate
Administrator, OPS shall issue an order
pursuant to this section requiring the
owner or operator of the facility to take
corrective action. Corrective action may
include suspended or restricted use of
the facility, physical inspection, testing,
repair, replacement, or other
appropriate action.

(b) The Associate Administrator, OPS
may waive the requirement for notice
and opportunity for hearing under
paragraph (a) of this section before
issuing an order pursuant to this section
when the Associate Administrator, OPS
determines that the failure to do so
would result in the likelihood of serious
harm to life, property, or the
environment. However, the Associate
Administrator, OPS shall provide an
opportunity for a hearing as soon as is
practicable after the issuance of a
compliance order. The provisions of
paragraph (c)(2) of this section apply to
an owner or operator’s decision to
exercise its opportunity for a hearing.
The purpose of such a post-order
hearing is for the Associate
Administrator, OPS to determine
whether a compliance order should
remain in effect or be rescinded or
suspended in accord with paragraph (g)
of this section.

(c) Notice and hearing:

(1) Written notice that OPS intends to
issue an order under this section shall
be served upon the owner or operator of
an alleged hazardous facility in
accordance with § 190.5. The notice
shall allege the existence of a hazardous
facility and state the facts and

circumstances supporting the issuance
of a corrective action order. The notice
shall also provide the owner or operator
with the opportunity for a hearing and
shall identify a time and location where
a hearing may be held.

(2) An owner or operator that elects to
exercise its opportunity for a hearing
under this section must notify the
Associate Administrator, OPS of that
election in writing within 10 days of
service of the notice provided under
paragraph (c)(1) of this section, or under
paragraph (b) of this section when
applicable. The absence of such written
notification waives an owner or
operator’s opportunity for a hearing and
allows the Associate Administrator,
OPS to issue a corrective action order in
accordance with paragraphs (d) through
(h) of this section.

(3) A hearing under this section shall
be presided over by an attorney from the
Office of Chief Counsel, Pipeline and
Hazardous Materials Safety
Administration, acting as Presiding
Official, and conducted without strict
adherence to formal rules of evidence.
The Presiding Official presents the
allegations contained in the notice
issued under this section. The owner or
operator of the alleged hazardous
facility may submit any relevant
information or materials, call witnesses,
and present arguments on the issue of
whether or not a corrective action order
should be issued.

(4) Within 48 hours after conclusion
of a hearing under this section, the
Presiding Official shall submit a
recommendation to the Associate
Administrator, OPS as to whether or not
a corrective action order is required.
Upon receipt of the recommendation,
the Associate Administrator, OPS shall
proceed in accordance with paragraphs
(d) through (h) of this section. If the
Associate Administrator, OPS finds the
facility is or would be hazardous to life,
property, or the environment, the
Associate Administrator, OPS shall
issue a corrective action order in
accordance with this section. If the
Associate Administrator, OPS does not
find the facility is or would be
hazardous to life, property, or the
environment, the Associate
Administrator shall withdraw the
allegation of the existence of a
hazardous facility contained in the
notice, and promptly notify the owner
or operator in writing by service as
prescribed in § 190.5.

(d) The Associate Administrator, OPS
may find a pipeline facility to be
hazardous under paragraph (a) of this
section:

(1) If under the facts and
circumstances the Associate
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Administrator, OPS determines the
particular facility is hazardous to life,
property, or the environment; or

(2) If the pipeline facility or a
component thereof has been constructed
or operated with any equipment,
material, or technique which the
Associate Administrator, OPS
determines is hazardous to life,
property, or the environment, unless the
operator involved demonstrates to the
satisfaction of the Associate
Administrator, OPS that, under the
particular facts and circumstances
involved, such equipment, material, or
technique is not hazardous.

(e) In making a determination under
paragraph (d) of this section, the
Associate Administrator, OPS shall
consider, if relevant:

(1) The characteristics of the pipe and
other equipment used in the pipeline
facility involved, including its age,
manufacturer, physical properties
(including its resistance to corrosion
and deterioration), and the method of its
manufacture, construction or assembly;

(2) The nature of the materials
transported by such facility (including
their corrosive and deteriorative
qualities), the sequence in which such
materials are transported, and the
pressure required for such
transportation;

(3) The characteristics of the
geographical areas in which the pipeline
facility is located, in particular the
climatic and geologic conditions
(including soil characteristics)
associated with such areas, and the
population density and population and
growth patterns of such areas;

(4) Any recommendation of the
National Transportation Safety Board
issued in connection with any
investigation conducted by the Board,;
and

(5) Such other factors as the Associate
Administrator, OPS may consider
appropriate.

(f) A corrective action order shall
contain the following information:

(1) A finding that the pipeline facility
is hazardous to life, property, or the
environment.

(2) The relevant facts which form the
basis of that finding.

(3) The legal basis for the order.

(4) The nature and description of any
particular corrective action required of
the respondent.

(5) The date by which the required
corrective action must be taken or
completed and, where appropriate, the
duration of the order.

(6) If the opportunity for a hearing
was waived pursuant to paragraph (b) of
this section, a statement that an
opportunity for a hearing will be

available at a particular time and
location after issuance of the order.

(g) The Associate Administrator, OPS
shall rescind or suspend a corrective
action order whenever the Associate
Administrator, OPS determines that the
facility is no longer hazardous to life,
property, or the environment. When
appropriate, however, such a rescission
or suspension may be accompanied by
a notice of probable violation issued
under § 190.207.

(h) At any time after a corrective
action order issued under this section
has become effective, the Associate
Administrator, OPS may request the
Attorney General to bring an action for
appropriate relief in accordance with
§190.235.

(i) Upon petition by the Attorney
General, the District Courts of the
United States shall have jurisdiction to
enforce orders issued under this section
by appropriate means.

m 12. Revise § 190.235 to read as follows:

§190.235 Civil actions generally.
Whenever it appears to the Associate
Administrator, OPS that a person has
engaged, is engaged, or is about to
engage in any act or practice
constituting a violation of any provision
of 49 U.S.C. 60101 et seq., or any
regulations issued thereunder, the
Administrator, PHMSA, or the person to
whom the authority has been delegated,
may request the Attorney General to
bring an action in the appropriate U.S.
District Court for such relief as is
necessary or appropriate, including
mandatory or prohibitive injunctive
relief, interim equitable relief, civil
penalties, and punitive damages as
provided under 49 U.S.C. 60120 and 49
U.S.C. 5123.
m 13. Amend § 190.305 by revising
paragraph (b) to read as follows:

§190.305 Regulatory dockets.

(b) Any person may examine public
docket material, once a docket is
established, at the offices of the Dockets
Management System, U.S. Department
of Transportation, 400 7th Street, SW.,
Room PL—-401, Washington, DC 20590,
and may obtain a copy of it upon
payment of a fee, at any time between
the hours of 9 a.m. and 5 p.m., Monday
through Friday, excluding Federal
holidays, with the exception of material
which the Administrator, PHMSA
determines should be withheld from
public disclosure under applicable
provisions of any statute administered
by the Administrator and section 552(b)
of title 5, United States Code. Public
comments may also be submitted and
reviewed by accessing the Dockets

Management System’s Web site at
http://dms.dot.gov. Inquiries and
comment submissions must identify the
Docket Number. The Dockets
Management System is located on the
Plaza Level of the Nassif Building at the
above address.

PART 191—TRANSPORTATION OF
NATURAL AND OTHER GAS BY
PIPELINE: ANNUAL REPORTS,
INCIDENT REPORTS, AND SAFETY-
RELATED CONDITION REPORTS

m 1. The authority citation for part 191
continues to read as follows:

Authority: 49 U.S.C. 5121, 60102, 60103,
60104, 60108, 60117, 60118, and 60124; and
49 CFR 1.53.

m 2.In 49 CFR part 191, remove the
words ‘“Research and Special Programs
Administration” and add, in their place,
the words ‘“Pipeline and Hazardous
Materials Safety Administration” in the
following places:

W a. Section 191.3;

m b. Section 191.7; and

m c. Section 191.27(b).

m 3.In 49 CFR part 191, remove the
abbreviation “RSPA” and add, in its
place, the abbreviation “PHMSA” in the
following places:

m a. Section 191.1(b)(2) in two places;
and

m b. Section 191.3.

PART 192—TRANSPORTATION OF
NATURAL AND OTHER GAS BY
PIPELINE: MINIMUM FEDERAL
SAFETY STANDARDS

m 1. The authority citation for part 192
continues to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60104,
60108, 60109, 60110, 60113, and 60118; and
49 CFR 1.53.

m 2.In 49 CFR part 192, remove the
words ‘“‘Research and Special Programs
Administration” and add, in their place,
the words “Pipeline and Hazardous
Materials Safety Administration” in the
following places:

W a. Section 192.3;

m b. Section 192.7(b);

m c. Section 192.727(g)(1) and (2);

m d. Section 192.949; and

m e. Section 192.951.

m 3.In 49 CFR part 192, remove the
abbreviation “RSPA” and add, in its
place, the abbreviation “PHMSA” in the
following places:

m a. Section 192.1(b)(2) in two places;
and

m b. Section 192.10.

m 4.In §192.727(g)(1) and (2), remove
the e-mail address
“roger.little@rspa.dot.gov”’ and add, in
its place, the e-mail address
“roger.little@dot.gov”’.
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PART 193—LIQUEFIED NATURAL GAS
FACILITIES: FEDERAL SAFETY
STANDARDS

m 1. The authority citation for part 193
continues to read as follows:

AuthOI‘ity: 49 U.S.C. 5103, 60102, 60103,
60104, 60108, 60109, 60110, 60113, 60118;
and 49 CFR 1.53.

m 2.In 49 CFR part 193, remove the
words ‘“Research and Special Programs
Administration” and add, in their place,
the words ‘“Pipeline and Hazardous
Materials Safety Administration” in the
following places:

m a. Section 193.2007; and

m b. Section 193.2013.

PART 194—RESPONSE PLANS FOR
ONSHORE OIL PIPELINES

m 1. The authority citation for part 194
continues to read as follows:

Authority: 33 U.S.C. 1231, 1321(j)(1)(C),
(j)(5) and (j)(6); sec. 2, E.O. 12777, 56 FR
54757, 3 CFR, 1991 Comp., p. 351; 49 CFR
1.53.

m 2. In 49 CFR part 194, remove the
words ‘“Research and Special Programs
Administration” and add, in their place,
the words “Pipeline and Hazardous
Materials Safety Administration” in
§194.119(a).

m 3.In 49 CFR part 194, remove the
abbreviation “RSPA” and add, in its
place, the abbreviation “PHMSA” in the
following places:

m a. Section 194.101(a) in two places;

m b. Section 194.119(b) in two places, (c)
in five places, (d) in two places, (e) in
two places, and (f) in four places; and

m c. Section 194.121(b), (c) in two places,
and (d) in four places.

PART 195—TRANSPORTATION OF
HAZARDOUS LIQUIDS BY PIPELINE

m 1. The authority citation for part 195
continues to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60104,
60108, 60109, 60118; and 49 CFR 1.53.

m 2.In 49 CFR part 195, remove the
words ‘“‘Research and Special Programs
Administration” and add, in their place,
the words ‘“Pipeline and Hazardous
Materials Safety Administration” in the
following places:

W a. Section 195.2;

m b. Section 195.3(b);

m c. Section 195.57(b);

m d. Section 195.58;

m e. Section 195.59(a) and (b); and

m f. Section 195.452(m).

m 3. In 49 CFR part 195, remove the
abbreviation “RSPA” and add, in its
place, the abbreviation “PHMSA” in the
following places:

m a. Section 195.1; and

m b. Section 195.9.

m 4.In §195.59(a) and (b), remove the e-
mail address “‘roger.little@rspa.dot.gov”
and add, in its place, the e-mail address
“roger.little@dot.gov’’.

PART 198—REGULATIONS FOR
GRANTS TO AID STATE PIPELINE
SAFETY PROGRAMS

m 1. The authority citation for part 198
continues to read as follows:

Authority: 49 U.S.C. 60105, 60106, 60114;
and 49 CFR 1.53.

m 2. In 49 CFR part 198, remove the
words ‘“Research and Special Programs
Administration” and add, in their place,
the words “Pipeline and Hazardous
Materials Safety Administration” in
§198.3.

m 3.In 49 CFR part 198, remove the
abbreviation “RSPA” and add, in its
place, the abbreviation “PHMSA” in
§198.13(e).

PART 199—DRUG AND ALCOHOL
TESTING

m 1. The authority citation for part 199
continues to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60104,
60108, 60117, and 60118; 49 CFR 1.53.

m 2. In 49 CFR part 199, remove the
words ‘“Research and Special Programs
Administration” and add, in their place,
the words “Pipeline and Hazardous
Materials Safety Administration” in the
following places:

m a. Section 199.3;

m b. Section 199.7;

m c. Section 199.119(b); and

m d. Section 199.229(c).

m 3. In 49 CFR part 199, remove the

abbreviation “RSPA” and add, in its

place, the abbreviation “PHMSA” in the

following places:

W a. Section 199.119(a) in two places;

m b. Section 199.225(b)(4); and

W c. Section 199.229(a) in two places.
Issued in Washington, DC on February 25,

2005.

Elaine E. Joost,

Acting Deputy Administrator.

[FR Doc. 05—-4123 Filed 3—7-05; 8:45 am]

BILLING CODE 4910-60-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-Al26

Endangered and Threatened Wildlife
and Plants; Final Designation of
Critical Habitat for Four Vernal Pool
Crustaceans and Eleven Vernal Pool
Plants in California and Southern
Oregon; Re-evaluation of Non-
Economic Exclusions From August
2003 Final Designation

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule; confirmation.

SUMMARY: We, the Fish and Wildlife
Service (Service), confirm the non-
economic exclusions made to our
previous final rule (August 6, 2003, 68
FR 46683, effective September 5, 2003),
which designated critical habitat
pursuant to the Endangered Species Act
0f 1973, as amended (Act), for 4 vernal
pool crustaceans and 11 vernal pool
plants. A total of approximately
1,184,513 ac (479,356 ha) of land falls
within the boundaries of designated
critical habitat. This estimate reflects
exclusion of: Lands within the
boundaries of Habitat Conservation
Plans, National Wildlife Refuge lands
and National fish hatchery lands (33,097
ac (13,394 ha)), State lands within
ecological reserves and wildlife
management areas (20,933 ac (8,471
ha)), Department of Defense lands
within Beale and Travis Air Force Bases
as well as Fort Hunter Liggett and Camp
Roberts Army installations (64,259 ac
(26,005 ha)), Tribal lands managed by
the Mechoopda Tribe (644 ac (261 ha)),
and the Santa Rosa Plateau Ecological
Reserve (10,200 ac (4,128 ha)) from the
final designation. The area estimate
does not reflect the exclusion of lands
within the California counties of Butte,
Madera, Merced, Sacramento, and
Solano, which are excluded from the
final designation pursuant to section
4(b)(2) of the Act and pending further
analysis as directed by the October 29,
2004, order by the court.

This critical habitat designation
requires us to consult under section 7 of
the Act with regard to actions
authorized, funded, or carried out by a
Federal agency. Section 4 of the Act
requires us to consider economic and
other relevant impacts when specifying
any particular area as critical habitat.
We solicited data and comments from
the public on all aspects of the proposed
rule, including data on economic and
other impacts of the designation.
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DATES: This document confirms the
non-economic exclusions made to our
previous final rule (August 6, 2003, 68
FR 46683, effective September 5, 2003),
and this document is effective on March
8, 2005.

ADDRESSES: Comments and materials
received, as well as supporting
documentation used in the preparation
of this final rule, will be available for
public inspection, by appointment,
during normal business hours at the
Sacramento Fish and Wildlife Office,
U.S. Fish and Wildlife Service, 2800
Cottage, Room W-2605, Sacramento, CA
95825.

FOR FURTHER INFORMATION CONTACT:
Arnold Roessler, at the Sacramento Fish
and Wildlife Office address above
(telephone (916) 414—6600; facsimile
(916) 414-6710).

SUPPLEMENTARY INFORMATION:

Preamble

Designation of Critical Habitat Provides
Little Additional Protection to Species

In 30 years of implementing the Act,
the Service has found that the
designation of statutory critical habitat
provides little additional protection to
most listed species, while consuming
significant amounts of available
conservation resources. The Service’s
present system for designating critical
habitat has evolved since its original
statutory prescription into a process that
provides little real conservation benefit,
is driven by litigation and the courts
rather than biology, limits our ability to
fully evaluate the science involved,
consumes eNOrmous agency resources,
and imposes huge social and economic
costs. The Service believes that
additional agency discretion would
allow our focus to return to those
actions that provide the greatest benefit
to the species most in need of
protection.

Role of Critical Habitat in Actual
Practice of Administering and
Implementing the Act

While attention to and protection of
habitat are paramount to successful
conservation actions, we have
consistently found that, in most
circumstances, the designation of
critical habitat is of little additional
value for most listed species, yet it
consumes large amounts of conservation
resources. Sidle (1987) stated, ‘“Because
the Act can protect species with and
without critical habitat designation,
critical habitat designation may be
redundant to the other consultation
requirements of section 7.” Currently,
only 473 species or 37 percent of the
1,264 listed species in the U.S. under

the jurisdiction of the Service have
designated critical habitat. We address
the habitat needs of all 1,264 listed
species through conservation
mechanisms such as listing, section 7
consultations, the Section 4 recovery
planning process, the Section 9
protective prohibitions of unauthorized
take, Section 6 funding to the States,
and the Section 10 incidental take
permit process. The Service believes
that it is these measures that may make
the difference between extinction and
survival for many species.

We note, however, that a recent
judicial opinion, Gifford Pinchot Task
Force v. United States Fish and Wildlife
Service, has invalidated the Service’s
regulation defining destruction or
adverse modification of critical habitat.
We are currently reviewing the decision
to determine what effect it may have on
the outcome of consultations pursuant
to Section 7 of the Act.

In crafting the Act, Congress provided
guidance for the exercise of discretion
by the Secretary in making critical
habitat decisions. We have applied the
guidance in this rulemaking. Section
3(5)(a) of the Act, defines critical habitat
as ‘(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of
section 4 of this Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (II) which may
require special management
considerations or protection; and (ii)
specific areas outside the geographical
area occupied by the species at the time
it is listed in accordance with the
provisions of section 4 of this Act, upon
a determination by the Secretary that
such areas are essential for the
conservation of the species.”

Section 3(5)(C) of the Act further
provides that “‘except in those
circumstances determined by the
Secretary, critical habitat shall not
include the entire geographical area
which can be occupied by the
threatened or endangered species.”
“These provisions of section 3 authorize
the exercise of discretion in determining
(1) whether special management
considerations or protections may be
required; (2) whether unoccupied areas
are essential for the conservation of the
species; and (3) the extent to which the
entire area which can be occupied by
the species should be included in
critical habitat.”

Finally, section 4(b)(2) of the Act
allows the Secretary to exclude any area
from critical habitat, after considering
the economic impact and any other
relevant impact of a designation, upon

a determination that the benefits of such
exclusion outweigh the benefits of
specifying such area as part of the
critical habitat, unless the failure to
designate such area as critical habitat
will result in the extinction of the
species concerned.

The Congressional record is clear that
Congress contemplated occasions where
the Secretary could exclude the entire
designation. In addition, the discretion
that Congress anticipated would be
exercised in Section 4(b)(2) of the Act is
extremely broad. “The consideration
and weight given to any particular
impact is completely within the
Secretary’s discretion. * * *”
(Congressional Research Service 1982).

Given that section 4(a)(3)(A) of the
Act requires that critical habitat be
designated concurrently with making a
determination that a species is an
endangered species or a threatened
species, we are mindful of the
Congressional intent with respect to
listing as we designate critical habitat.
For example, section 4(a)(1) of the Act
(16 U.S.C. 1533(a)(1), states that we
must consider in listing determinations,
among factors, “‘the inadequacy of
existing regulatory mechanisms” (so-
called “Factor D”’); and ““other natural or
manmade factors affecting its continued
existence” (referred to as “Factor E”).

Section 4(b)(1)(A) requires us also to
“tak[e] into account those efforts, if any,
being made by any State or foreign
nation, or any political subdivision of a
State or foreign nation, to protect such
species, whether by predator control,
protection of habitat and food supply, or
other conservation practices, within any
area under its jurisdiction, or on the
high seas.” Read together, sections
4(a)(1) and 4(b)(1)(A), as reflected in our
regulations at 50 CFR 424.11(f), require
us to take into account any State or local
laws, regulations, ordinances, programs,
or other specific conservation measures
that either positively or negatively affect
a species’ status (i.e., measures that
create, exacerbate, reduce, or remove
threats identified through the section
4(a)(1) analysis). The manner in which
the section 4(a)(1) factors are framed
supports this conclusion. Factor (D) for
example, “the inadequacy of existing
regulatory mechanisms’ indicates that
overall we might find existing
regulatory mechanisms adequate to
justify a determination not to list a
species. Factor (E) in section 4(a)(1) (any
“manmade factors affecting [the
species’] continued existence’’) requires
us to consider the pertinent laws,
regulations, programs, and other
specific actions of any entity that either
positively or negatively affect the
species. Thus, the analysis outlined in
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section 4 of the Act requires us to
consider the conservation efforts of not
only State and foreign governments but
also of Federal agencies, Tribal
governments, businesses, organizations,
or individuals that positively affect the
species’ status. The section 4 analysis
for listing determinations is relevant to
our exercise of discretion in critical
habitat designations, although it must be
stressed that analysis in no way limits
the Secretary’s discretion.

Procedural and Resource Difficulties in
Designating Critical Habitat

We have been inundated with
lawsuits for our failure to designate
critical habitat, and we face a growing
number of lawsuits challenging critical
habitat determinations once they are
made. These lawsuits have subjected the
Service to an ever-increasing series of
court orders and court-approved
settlement agreements, compliance with
which now consumes nearly the entire
listing program budget. This leaves the
Service with little ability to prioritize its
activities to direct scarce listing
resources to the listing program actions
with the most biologically urgent
species conservation needs.

The consequence of the critical
habitat litigation activity is that limited
listing funds are used to defend active
lawsuits, to respond to Notices of Intent
(NOIs) to sue relative to critical habitat,
and to comply with the growing number
of adverse court orders. As a result,
listing petition responses, the Service’s
own proposals to list critically
imperiled species, and final listing
determinations on existing proposals are
all significantly delayed. The
accelerated schedules of court-ordered
designations have left the Service with
almost no ability to provide for adequate
public participation or to ensure a
defect-free rulemaking process before
making decisions on listing and critical
habitat proposals due to the risks
associated with noncompliance with
judicially imposed deadlines. This in
turn fosters a second round of litigation
in which those who fear adverse
impacts from critical habitat
designations challenge those
designations. The cycle of litigation
appears endless, is very expensive, and
in the final analysis provides relatively
little additional protection to listed
species.

The costs resulting from the
designation include legal costs, the cost
of preparation and publication of the
designation, the analysis of the
economic effects, the cost of requesting
and responding to public comment, and
in some cases the costs of compliance
with the National Environmental Policy

Act (NEPA); all are part of the cost of
critical habitat designation. None of
these costs result in any benefit to the
species that is not already afforded by
the protections of the Act enumerated
earlier, and they directly reduce the
funds available for direct and tangible
conservation actions.

Background

On September 24, 2002, we published
a proposed rule to designate critical
habitat, pursuant to the Endangered
Species Act of 1973, as amended (Act),
for 4 vernal pool crustaceans and 11
vernal pool plants (67 FR 59884). The
four vernal pool crustaceans involved in
this critical habitat designation are the
Conservancy fairy shrimp (Branchinecta
conservatio), longhorn fairy shrimp
(Branchinecta longiantenna), vernal
pool fairy shrimp (Branchinecta lynchi),
and vernal pool tadpole shrimp
(Lepidurus packardi). The 11 vernal
pool plant species are Butte County
meadowfoam (Limnanthes floccosa ssp.
californica), Contra Costa goldfields
(Lasthenia conjugens), Hoover’s spurge
(Chamaesyce hooveri), fleshy (or
succulent) owl’s-clover (Castilleja
campestris ssp. succulenta), Colusa
grass (Neostapfia colusana), Greene’s
tuctoria (Tuctoria greenei), hairy Orcutt
grass (Orcuttia pilosa), Sacramento
Orcutt grass (Orcuttia viscida), San
Joaquin Valley Orcutt grass (Orcuttia
inaequalis), slender Orcutt grass
(Orcuttia tenuis), and Solano grass
(Tuctoria mucronata). We proposed a
total of 128 units of critical habitat for
these 15 vernal pool species, totaling
approximately 672,920 hectares (ha)
(1,662,762 acres (ac)) in 36 counties in
California and one county in Oregon. In
accordance with our regulations at 50
CFR 424.16(c)(2), we opened a 60-day
comment period on this proposal which
closed on November 25, 2002.

All the species live in vernal pools
(shallow depressions that hold water
seasonally), swales (shallow drainages
that carry water seasonally), and
ephemeral freshwater habitats. None are
known to occur in riverine waters,
marine waters, or other permanent
bodies of water. The vernal pool
habitats of these species have a
discontinuous distribution west of the
Sierra Nevada that extends from
southern Oregon through California into
northern Baja California, Mexico. The
species have all adapted to the generally
mild climate and seasonal periods of
inundation and drying that help make
the vernal pool ecosystems of California
and southern Oregon unique.

Section 4(b)(2) of the Act requires that
the Secretary of the Interior designate or
revise critical habitat based upon the

best scientific and commercial data
available, after taking into consideration
the economic impact, impact to national
security, and any other relevant impact
of specifying any particular area as
critical habitat. The Secretary may
exclude any area from critical habitat if
she determines that the benefit of such
exclusion outweighs the benefits of
specifying such area as part of the
critical habitat, unless the failure to
designate such area as critical habitat
will result in the extinction of the
species concerned. Thus, to fulfill our
requirement to consider the potential
economic impacts of the proposed
designation of critical habitat for the 15
vernal pool species, we conducted an
analysis of the potential economic
impacts on the proposed designation
and published a notice on November 21,
2002 (67 FR 70201), announcing the
availability of our draft economic
analysis (DEA). The notice opened a 30-
day public comment period on the draft
economic analysis and extended the
comment period on the proposed
critical habitat designation.

During the development of the final
designation, we reviewed the lands
proposed as critical habitat based on
public comments and any new
information that may have become
available and refined the boundaries of
the proposal to remove lands
determined not to be essential to the
conservation of the 15 vernal pool
species. We then took into consideration
the potential economic impacts of the
designation, impacts on national
security, and other relevant factors such
as partnerships, existing management of
the lands being considered, and the
effect of designation on the conservation
of the species whose critical habitat was
covered by the designation. Next, we
determined whether the benefits of
excluding certain lands from the final
designation of critical habitat for the 15
vernal pool species outweighed the
benefit of including them in the
designation, and whether the specific
exclusions would result in the
extinction of any of the species
involved. The final rule made two types
of exclusions, lands excluded from the
final designation based on economic
effects of the designation and lands
excluded due to other considerations.
Lands excluded due to other
considerations included lands within
specific National Wildlife Refuges and
Fish Hatcheries; Department of Defense
lands; Tribal lands; State Wildlife Areas
and Ecological Reserves; and lands
covered by habitat conservation plans or
other management plans that provide a
benefit for the species. Lands proposed
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as critical habitat in Butte, Madera,
Merced, Sacramento, and Solano
Counties were excluded based on
potential economic impacts. Thus, on
July 15, 2003, we made a final
determination of critical habitat for the
15 vernal pool species; the final rule
was published in the Federal Register
on August 6, 2003 (68 FR 46684). A total
of approximately 744,067 ac (301,114
ha) of land were identified as within the
boundaries of the designated critical
habitat for the 15 vernal pool species.

In January 2004, Butte Environmental
Council and several other organizations
filed a complaint alleging that we: (1)
Violated both the Act, and the
Administrative Procedure Act (APA) by
excluding over 1 million acres from the
final designation of critical habitat for
the 15 vernal pool species; (2) violated
mandatory notice-and-comment
requirements under the Act and APA;
and (3) engaged in an unlawful pattern,
practice, and policy by failing to
properly consider the economic impacts
of designating critical habitat. On

October 28, 2004, the court signed a
Memorandum and Order in that case.
The Memorandum and Order remanded
the final designation to the Service in
part. In particular, the court ordered us
to: (1) Reconsider the exclusions from
the final designation of critical habitat
for the 15 vernal pool species, with the
exception of those lands within the 5
California counties that were excluded
based on potential economic impacts,
and publish a new final determination
as to those lands within 120 days; and
(2) reconsider the exclusion of the 5
California counties based on potential
economic impacts and publish a new
final determination no later than July
31, 2005. The court did not alter the
August 6, 2003, final designation.

In order to more completely comply
with the court order, on December 28,
2004, we reopened the comment period
for 30 days (69 FR 77700) on the
designation, to solicit any new
information concerning the benefits of
excluding and including the lands the
final rule excluded on the basis of

noneconomic considerations. Comments
received during this 30-day comment
period are addressed herein.

This notice addresses the first
requirement of the remand—the
reconsideration of the lands excluded
for noneconomic considerations from
the final designation of critical habitat
for the 15 vernal pool species. Those
lands within the 5 California counties
that were excluded based on potential
economic impacts will be addressed
through a future Federal Register
document, upon completion of the
economic analysis currently underway.

Table 1 lists each specific area that
was excluded from the proposed
designation of critical habitat for the 15
vernal pool species, based on policy by
category and size. The total area shown
is the cumulative critical habitat area for
all 15 species. Many of the critical
habitat boundaries for each species
overlap and as a result the actual total
critical habitat area would be less.

TABLE 1.—APPROXIMATE AREAS OF CRITICAL HABITAT EXCLUSIONS FOR THE VERNAL POOL CRUSTACEANS AND PLANTS

IN CALIFORNIA AND OREGON

Exclusion area ‘ Acres ‘ Hectares
National Wildlife Refuges (NWR) and Fish Hatchery Exclusions
SaCrameENtO NWR COMPIEX ...ciuuiiiitieiiietie ettt ie ettt ee e e e stee e bt e saeeabeeaaeeeseaasseaseeaaeeaseeemseaaseaaaseesaeeaaseaaseeanbeeaneeanseesnseeseasnnaaas 19,363 7,836
San Francisco Bay NWR 617 250
San Luis NWR Complex 18,014 7,290
Kern NWR Complex ............... 4,894 1,980
Coleman Nat. FiISh HAICEIY .......ooiiii ettt et e et e bt e ab e e she e et e e s ae e e bt e saeeebeesabeebeesaneeas 13 5
LI 12 LSRR PR 42,914 17,367
Beale Air Force Base* 10,033 4,060
Travis Air Force Base* 9,651 3,906
Fort Hunter Liggett ........ 16,583 6,711
[ T ] o J0 T o =1 o - SRS 33,937 13,734
LI £ LTSRS 70,204 28,410
Tribal Land Exclusions
[V [=Tot gToTo] ol I= T I 1 TS OO OO PO T OO PTTUPRRURRPPPOONE 644 261
L1 €= SRS 644 261
State Wildlife Areas (WA) and Ecological Reserve (ER) Exclusions

1= 51T o T T =1 PPN 1,141 462
Battle Creek WA . 637 258
Big Sandy WA ... 478 194
Boggs Lake ER ................. 50 20
Butte Creek Canyon ER ... ..ottt ettt et h e et h et e bt e bt e e b e ehe e e Eeeehe e e bt e e ae e e be e nareeteeanne 0.4 0.16
(O 1o TN o W 0T =1 = PR RUSURPOPR 3,021 1,223
Carrizo Plains ER ... 455 184
Dales Lake ER ........ 754 305
Fagen Marsh ER .... 420 170
Grizzly Island WA ... 10 4
Hill Slough WA .............. 1,559 631
North Grasslands WA ... 5 2
Oroville WA ................... 39 16
L o T=Y o3 =1 Lo I USSP RUSS 7 3
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TABLE 1.—APPROXIMATE AREAS OF CRITICAL HABITAT EXCLUSIONS FOR THE VERNAL POOL CRUSTACEANS AND PLANTS

IN CALIFORNIA AND OREGON—Continued

Exclusion area Acres Hectares

San Joaquin River ER .... 278 113

Stone Corral ER ......... 3,074 1,244

TROMES CrEEK ER ..ottt ettt e ettt e e e et e e e e st e e e e st e e e e n s eee e s beeeeaseeeeeaseeeeamneeeeasaeeeesseeesaseeaeanseeeeanneeeenneeas 447 181

LI 1| RPRUR 12,373 5,007
Habitat Conservation Plans (HCP) and Cooperatively Managed Land Exclusions

SKUNK HOIOW HCP ...ttt h et a et e e a e e bt eae e et e e ea bt e bt e e a s e e she e et e e be e e bt e sa e e et e e naneebeesaneens 239 97

Western Riverside Multiple Species HCP ... 5,730 2,319

Santa Rosa Plateau Ecological Reserve ....... 4,246 1,718

San Joaquin County Multiple Species HCP 10 4

LI 12 LTRSS 10,224 4,138

(T TaTo I o) -1 SRR SRPPPP 136,358 55,182

*Beale and Travis AFB have approved INRMPs and are not designated critical habitat based on 4(a)(3)(B) of the Act.

Summary of Comments and
Recommendations

In the September 24, 2002, proposed
critical habitat designation (67 FR
59884) and subsequent Federal Register
notices concerning the 15 vernal pool
species (67 FR 70201 and 68 FR 12336),
we requested all interested parties to
submit comments on the specifics of the
proposal, including information related
to the critical habitat designation, unit
boundaries, species occurrence
information and distribution, land use
designations that may affect critical
habitat, potential economic effects of the
proposed designation, benefits
associated with critical habitat
designation, potential exclusions and
the associated rationale for the
exclusions, and methods used to
designate critical habitat.

In the December 28, 2004, reopening
of public comment period for
noneconomic exclusions related to
critical habitat designation (69 FR
77700), we requested all interested
parties to submit comments on the
specifics of the proposal, including
information related to amount and
distribution of habitat, essential habitat,
rationale for including or excluding
habitat, benefits associated with
including or excluding critical habitat
designation, current or planned
activities on proposed critical habitat,
and public participation in designating
critical habitat.

We contacted all appropriate State
and Federal agencies, county
governments, elected officials, and other
interested parties and invited them to
comment. This was accomplished
through telephone calls, letters, and
news releases faxed and/or mailed to
affected elected officials, media outlets,
local jurisdictions, interest groups and

other interested individuals. In
addition, we invited public comment
through the publication of legal notices
in numerous newspaper and news
media throughout California and
Oregon. In 2002, we provided
notification of the DEA and proposed
rule to all interested parties. At the
request of Congressman Cardoza’s
Office, the Merced County Board of
Supervisors, and the Stanislaus County
Board of Supervisors, we held two
public meetings to explain the
December 28, 2004, Federal Register
notice regarding the noneconomic
exclusions to the public and requested
that they provide comments. We
provided contacts where they could
direct questions regarding the proposed
designation. We also posted the
associated material on our Sacramento
Fish and Wildlife Office internet site
following the publication on December
28, 2004. Additionally, we made
available to the public upon request
individual maps of the noneconomic
exclusions.

We received a total of 955 comment
letters during the first 3 comment
periods, and 17 on the most recent
comment period, which ended on
January 27, 2005. Comments were
received from Federal, Tribal, State and
local agencies, and private organizations
and individuals. We reviewed all
comments received, for this and
previous rules, for substantive issues
and new information on the proposed
exclusions and other information
regarding the vernal pool plants and
vernal pool crustaceans. Similar
comments were grouped into several
general issue categories relating
specifically to the proposed critical
habitat determination, the proposed

exclusions, and the Draft Economic
Analysis, and are identified below.

Peer Review

For a discussion of the peer review of
vernal pool critical habitat designation,
please refer to our August 6, 2003, final
designation (68 FR 46684).

State Agencies

For a discussion of the State Agency
comments on the vernal pool critical
habitat designation, please refer to our
August 6, 2003, final designation (68 FR
46684).

Other Public Comments and Responses

We address other substantive
comments and accompanying
information in the following summary.
Relatively minor editing changes and
reference updates suggested by
commenters have been incorporated
into this final rule or the final economic
analysis, as appropriate.

Issue 1—Habitat and Species-Specific
Information

Comment 1: One commenter
suggested that created vernal pool
habitat should not be used as a method
of mitigation for impacts to existing
vernal pool habitat.

Our Response: Preservation of
naturally occurring vernal pool
complexes remains a key component to
conservation for vernal pool species. In
designating critical habitat areas we
evaluated the importance of including
created vernal pool habitat within the
designated areas. We have determined
that created vernal pool areas do
provide essential habitat for many of the
vernal pool species and are a key
component toward their conservation.

Comment 2: The military, notably the
California Army National Guard,
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specifically Camp Roberts and Fort
Hunter Liggett, and the U.S. Air Force,
specifically Beale Air Force Base and
Travis Air Force Base, requested that
critical habitat not be designated on the
four bases. In addition, the Solano
County Board of Supervisors requested
that Travis Air Force Base, in particular,
not be included in critical habitat
designation. Another commenter had
concerns that vernal pool habitat for
federally listed vernal pool species
within Travis Air Force Base was not
adequately protected from military
activities that occur on the base. This
commenter requested that vernal pool
habitat within Travis Air Force Base be
designated as critical habitat.

Our Response: The two Air Force
Bases have approved INRMPs and were
excluded through section 4(a)(3)(B) of
the Act. The two Army National Guard
Reserves Bases were excluded through
section 4(b)(2) of the Act, since the
benefits of excluding outweigh the
benefits of including those vernal pool
areas within the designation. For a
summary of our comments regarding the
exclusion of lands occupied by these
bases, please refer to our August 6,
2003, final designation (68 FR 46684)
and the Exclusions section below. No
significant changes to vernal pool
habitat and the management of this
habitat have occurred since these
military bases were evaluated for
exclusion from critical habitat
designation in the August 6, 2003, final
rule. All of these bases have draft or
final Integrated Natural Resource
Management Plans (INRMPs) and the
Service has completed or is currently
working on consultations on these
through the section 7 consultation
process. We recognize that the military
is implementing measures to conserve
existing locations of federally listed
vernal pool species and the habitat they
occupy. In addition, section 4(b)(2) of
the Act requires that the Secretary of the
Interior designate or revise critical
habitat based upon the best scientific
and commercial data available, after
taking into consideration the economic
impact, impact to national security, and
any other relevant impact of specifying
any particular area as critical habitat.
The Secretary may exclude any area
from critical habitat if she determines
that the benefit of such exclusion
outweighs the benefits of specifying
such area as part of the critical habitat,
unless the failure to designate such area
as critical habitat will result in the
extinction of the species concerned.

Comment 3: Travis Air Force Base
stated that in the August 6, 2003, final
designation (68 FR 46684) we indicated
that the exclusion acreage at Travis AFB

is 9,651 acres. Travis AFB stated that
the correct acreage is 5,128 acres of fee
owned land and 1,255 acres in lesser
interests, such as easements and rights
of way.

Response: The acreage figures
identified in the proposed rule issued
on December 27, 2004 (69 FR 77700),
reflected the accumulated critical
habitat total for each of the species
within the Travis Air Force boundary.
As a result the total acreage identified
was higher.

Comment 4: One commenter stated
that critical habitat has to be occupied
by the species at the time the species is
listed, needs to contain the features
essential to the conservation of the
species, and may require special
management considerations or
protections. This commenter stated that
that the 10 acres under discussion in the
San Joaquin County Multiple Species
Habitat Conservation Plan should
continue to be excluded because this
area is already afforded special
management considerations or
protections.

Our Response: We agree that this area
is already under special management
consideration and afforded protection
by virtue of the San Joaquin County
Multi-Species Habitat Conservation and
Open Space Plan and have excluded the
area covered under this HCP from this
designation. For further discussion on
the legal definition of critical habitat,
refer to our August 6, 2003, final rule
(68 FR 46684).

Comment 5: During the comment
period for the proposed rule (67 FR
59884) and the December 28, 2004,
proposed rule (69 FR 77700), the
Mechoopda Tribe requested the
exclusion of their land in Butte County
from critical habitat designation. The
Mechoopda Tribe’s Environmental
Department stated that they have
implemented measures through a
comprehensive management plan to
further the protection and conservation
of vernal pool ecosystems on their land.

Our Response: As a result of meeting
with the Tribe and discussing the
details of their management plan, we
have determined that it is appropriate to
exclude the Mechoopda lands from the
current designation. We recognize that
the Tribe is implementing measures to
conserve existing locations of federally
listed vernal pool species and the
habitat they occupy. In addition, we
note that under the tribe’s existing
management, vernal pool complexes
have remained intact and able to
support the species that rely on them.
For a more detailed discussion summary
of our comments regarding the
exclusion of lands occupied by the

Tribe and a more detailed description of
the Tribe’s voluntary measures to
benefit the conservation of listed
species, please refer to the discussion
later in this rule.

Comment 6: The Bureau of Land
Management (BLM) requested that
critical habitat not be designated on the
Carrizo Plains National Monument due
to current management and protection
of vernal pool resources within BLM’s
jurisdiction.

Our Response: The BLM’s
management plan implements measures
to conserve existing locations of
federally listed vernal pool species and
their habitat. The Service is currently
consulting on this plan through the
section 7 consultation process. If we
determine that the lands of the Carrizo
Plains National Monument merits
exclusion, we will solicit additional
comments on such an exclusion when
we reopen the comment period for the
draft economic analysis in the spring of
2005. Those comments and any
comments already received will be fully
considered before sending a final rule to
the Federal Register.

Comment 7: The Placer County Board
of Supervisors stated that Critical
Habitat Unit 12 for the vernal pool fairy
shrimp should be excluded from
designation because the Placer Legacy
Habitat Conservation Plan, which is
currently under development, will
provide adequate protection of federally
listed vernal pool species in this region.
The Board of Supervisors stated that
because the Placer Legacy HCP is
similar to other HCPs, such as the
Western Riverside Multiple Species
HCP, and would provide for the
conservation of vernal pools and listed
vernal pool crustaceans, the Placer
Legacy HCP should therefore similarly
be excluded from critical habitat
designation.

Our Response: The scope of this
notice was to seek comments on those
areas previously excluded for
noneconomic reasons. However, we will
consider all comments we receive and if
additional proposed exclusions result
from those comments, we will solicit
additional comments on exclusions
when we re-open the comment period
for the draft economic analysis in the
spring of 2005. Those comments and
any comments already received will be
fully considered before sending a final
rule to the Federal Register.

Comment 8: One commenter stated
that the existing designation of critical
habitat for vernal pool species should be
expanded. Specifically, areas adjacent to
the Santa Rosa Plateau Ecological
Reserve should be considered for
critical habitat designation because
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these areas, as well as areas within the
ER, are threatened by runoff from
development on adjacent unprotected
lands.

Our Response: The area proposed as
critical habitat within the Santa Rosa
Plateau Ecological Reserve has been
excluded, as part of the Western
Riverside MSHCP, under 4(b)(2) of the
Act. In our original proposal we
proposed to designate only those areas
essential to the conservation of the
vernal pool fairy shrimp and the vernal
pool complexes in which it occurs. In
our mapping of the area we believe we
captured those areas, which were
essential to maintain water quality and
hydrology of the vernal pools and vernal
pool complexes within the proposed
unit. We determined that areas outside
the proposed designated areas were not
essential for the conservation of the
species or its habitat. In addition, the
scope of this notice was to seek
comments on those areas previously
excluded for noneconomic reasons. We
will solicit additional comments on
exclusions when we reopen the
comment period for the draft economic
analysis in the spring of 2005. Those
comments and any comments already
received will be fully considered before
sending a final rule to the Federal
Register.

Comment 9: One commenter
requested that lands covered in the
Skunk Hollow vernal pool basin should
continue to be excluded, and if critical
habitat designation is necessary, it
should only include the 136-acre Barry
Jones Wetland Mitigation Bank.

Our Response: This area is already
under special management
considerations and afforded protection
as part of the Western Riverside County
MSHCP. Therefore, we have determined
that it would be appropriate to exclude
the area covered under this HCP from
this designation. For more detail on our
reasons for exclusions please refer to the
specific discussion in this rule.

Comment 10: Two commenters stated
that the Western Riverside Multiple
Species HCP is not designed to
adequately review environmental effects
on unprotected vernal pool habitats in
this area.

Our Response: Critical habitat is only
one of many conservation tools for
federally listed species. HCPs are one of
the most important tools for conserving
habitat and reconciling economic land
use with the conservation of listed
species on non-Federal lands.
Designation of critical habitat does not
afford protection to species or habitat
unless there is a federal nexus, lands
protected under HCPs are protected
regardless of the designation of critical

habitat. Section 4(b)(2) allows us to
exclude from critical habitat designation
areas where the benefits of exclusion
outweigh the benefits of designation,
provided the exclusion will not result in
the extinction of the species. We believe
that in most instances, the benefits of
excluding HCPs from critical habitat
designations will far outweigh the
benefits of including them. For this
designation, we find that the benefits of
exclusion outweigh the benefits of
inclusion for the Western Riverside
MSHCP issued for the covered federally
listed species. In particular, Section
10(a)(1)(B) of the Act states that HCPs
must meet issuance criteria, including
minimizing and mitigating any take of
the listed species covered by the permit
to the maximum extent practicable, and
that the taking must not appreciably
reduce the likelihood of the survival
and recovery of the species in the wild.

Comment 11: Congressman Dennis
Cardoza and one other commenter
concurred with our previous
noneconomic exclusions of lands from
designation of critical habitat. In
addition, they further stated that all
lands with conservation easements that
are managed for the protection of listed
vernal pool species should also be
excluded from vernal pool critical
habitat designation.

Our Response: The scope of this
notice was to seek comments on those
areas previously excluded for non-
economic reasons. We will consider
comments requesting additional
exclusions and will propose any
additional exclusions with opportunity
for comments when we reopen the
comment period for the draft economic
analysis in the spring of 2005. Those
comments, and any comments already
received, will be fully considered before
sending a final rule to the Federal
Register.

Comment 12: Commenters associated
with California Native Plant Society
(CNPS) and Butte Environmental
Council stated that lands excluded for
policy and noneconomic reasons are
essential to the survival and recovery of
endangered vernal pool species, and
therefore should be designated as vernal
pool critical habitat. CNPS emphasized
that vernal pool habitat on Department
of Defense lands should be included in
the designation of vernal pool critical
habitat.

Our Response: There is minimal
benefit from designating critical habitat
for the vernal pool species within areas
that are currently excluded because
these lands, such as State-owned
Wildlife Areas, Ecological Reserves,
National Fish and Wildlife Refuges and
Hatcheries, are already managed for the

conservation of wildlife. HCPs that have
been excluded from the rule for the
same reason, they are already managed
for conservation under Section
10(a)(1)(B) of the Act, which states that
HCPs must meet issuance criteria,
including minimizing and mitigating
any take of the listed species covered by
the permit to the maximum extent
practicable, and that the taking must not
appreciably reduce the likelihood of the
survival and recovery of the species in
the wild. Furthermore, an HCP
application must itself be consulted
upon. While this consultation will not
look specifically at the issue of adverse
modification to critical habitat, unless
critical habitat has already been
designated in the proposed plan area, it
will determine if the HCP permit would
jeopardize the species in the plan area.
In addition, protections afforded by
HCPs, management plans, and other
landscape management programs go
beyond any protections provided by a
critical habitat designation. A critical
habitat designation only protects areas
that are subject to a federal action. HCPs
and other management plans are not
dependent on federal action to provide
species protection.

In response to the CNPS concerns
regarding exclusions of Department of
Defense lands, section 4(b)(2) of the Act
requires that the Secretary of the Interior
shall designate or revise critical habitat
based upon the best scientific and
commercial data available, after taking
into consideration the economic impact,
impact to national security, and any
other relevant impact of specifying any
particular area as critical habitat. The
Secretary may exclude any area from
critical habitat if she determines that the
benefit of such exclusion outweighs the
benefits of specifying such area as part
of the critical habitat, unless the failure
to designate such area as critical habitat
will result in the extinction of the
species concerned. The two AFBs were
not eligible for designation through
operation of section 4(a)(3)(B) of the Act
as they had approved INRMPs, which
provided for the conservation of the
species. The two ANGR bases were
excluded through section 4(b)(2) of the
Act, since the benefits of excluding
outweigh the benefits of including those
vernal pool areas within the
designation. For a detailed discussion of
our noneconomic exclusion analysis
used in our final designation of critical
habitat for the 15 vernal pool species,
please refer to our August 6, 2003, final
designation (68 FR 46684) and in the
Exclusions section below.

Comment 13: One commenter stated
that prior designations and economic
analyses do not properly account for the
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recovery standard and the mitigation
requirements expressed by the court in
Gifford Pinchot Task Force v. U.S. Fish
and Wildlife Service, 378 F.3d 1059,
1070 (9th Cir. 2004). This commenter
stated that certain areas within Critical
Habitat Unit 12 in western Placer
County should be excluded, specifically
the Placer Vineyards site and the Rioso
property, because the Primary
Constituent Elements (PCEs) are absent.
They also stated, along with an
additional commenter, that other areas
outside this critical habitat unit should
actually be included because PCEs are
present.

Our Response: With regard to
including additional areas for critical
habitat designation, the scope of this
notice was to reexamine our previous
noneconomic exclusions and to more
fully explain our rationale for any
noneconomic exclusions we make
subsequent to the re-examination. We
will consider all comments received,
and if we propose additional exclusions
for non-economic reasons or any other
reason, we will propose those
exclusions and solicit additional
comments when we reopen the
comment period for the draft economic
analysis in the spring of 2005. Those
comments and any comments already
received will be fully considered before
sending a final rule to the Federal
Register. We will be considering the
impact of the recent 9th Circuit decision
(Gifford Pinchot Task Force v. U.S. Fish
and Wildlife Service, 378 F.3d 1059,
1070 (9th Cir. 2004)) in the economic
analysis conducted for this final rule.

Comment 14: One commenter
requested that the Service incorporate
results from Dr. Bob Holland’s recent
work regarding biogeographic
distribution of vernal pool species in
relation to their edaphic (soil related)
requirements. The commenter also
requested that the Service link critical
habitat designation to recovery plans as
long as critical habitat deadlines are
enforced.

Our Response: It is the goal of the
Service to utilize the most recent
scientific information available. In the
development of this designation, we
contacted numerous species experts and
other members of the scientific
community, including Dr. Holland. In
developing critical habitat designations,
we analyze all pertinent scientific and
commercial information available to
make our final determinations. This
information would include any
scientific information that was used in
the development of recovery plans for
the specific species. In the case of the
15 vernal pool species, we used, among
other sources of information, scientific

information gathered during the
recovery planning process. On
November 18, 2004, the draft Vernal
Pool Recovery Plan for Vernal Pool
Ecosystems in California and Southern
Oregon was published in the Federal
Register (69 FR 67601). We used the
scientific information compiled in the
draft recovery plan in this final
determination; however, we will re-
examine the designation in light of any
significant information should we
become aware of such information and
make a final determination by July 31,
2005.

Issue 2—Costs and Regulatory Burden

Comment 15: The military, notably
the California Army National Guard,
specifically Camp Roberts and Fort
Hunter Liggett, and the U.S. Air Force,
specifically Beale Air Force Base,
requested that critical habitat be
excluded on the four bases. Designation
of critical habitat would increase the
costs and regulatory requirements and
hamper the military from carrying out
its mission objectives for the bases.
Designation of critical habitat would
adversely affect national security by
diminishing the military’s ability to
support realistic and effective military
operations.

Our Response: We have not
designated critical habitat on two AFBs
based on section 4(a)(3)(B) of the Act
and excluded the two Army Bases from
final designation of critical habitat
pursuant to section 4(b)(2) of the Act.
Please refer to the Relationship of
Critical Habitat to Military Lands
section of this final rule for a detailed
discussion of our rationale for not
including or excluding these military
bases pursuant to section 4(a)(3)(B) or
4(b)(2) of the Act.

Comment 16: The Placer County
Board of Supervisors and one other
commenter stated that critical habitat
designation within the County places a
disproportionate amount of the
regulatory burden on western Placer
County. Western Placer County contains
the infrastructure to support the
majority of the projected growth within
the entire County and, therefore, growth
in this portion of the County would be
hindered by the regulatory burden of the
designation of critical habitat.

Our Response: The scope of this
notice and resulting analysis was to seek
comment on the noneconomic
exclusions previously excluded in our
final determination of critical habitat
(68 FR 46684). We will be conducting a
new economic analysis and will finalize
economic exclusions in the final rule in
July 2005. This comment will also be
addressed at that time.

Comment 17: One commenter
suggested that the National Wildlife
Refuges, State Wildlife Areas, and
Ecological Reserves all provide
economic benefits from wildlife
viewing, photography, hunting, and
fishing. The Commenter requested that
the Service quantify these benefits using
visitation records as part of the Service’s
re-evaluation of special lands
exclusions.

Our Response: We agree that National
Wildlife Refuges, State Wildlife Areas
and Ecological Reserves provide
benefits in the form of recreational
opportunities. However, these benefits
will remain regardless of whether these
areas are designated as critical habitat.
These benefits are not due to a critical
habitat designation, rather, they result
from the legal authorities establishing
these areas, such as the National
Wildlife Refuge System Administration
Act, the Refuge Recreation Act, and
other authorities, all of which are
independent of critical habitat
designations.

Issue 3—Procedural Concerns

Comment 18: One commenter stated
that the 30-day comment period for the
proposed rule violated 50 CFR
424.16(c)(2) and requested that we
extend the comment period on the re-
evaluation of noneconomic exclusions
for a total or 60 days to allow for
additional outreach to interested parties.

Our Response: An additional public
comment period of at least 30 days will
open once the draft economic analysis
has been completed prior to the
finalization of the rule in July.

Comment 19: One commenter stated
that the maps of the lands being
considered for removal from the exempt
status were not readily available and
accessible to the public in a timely
manner.

Our Response: Maps and Geographic
Information System (GIS) maps of the
final designation published in August of
2003 (68 FR 46684) were available
through our Sacramento and Regional
Web sites as identified in the proposed
rule (69 FR 77700). Specific maps
identifying the exclusion areas and any
other information requested by the
public were made available upon
request on an individual basis. Because
this rulemaking is subject to a court-
imposed deadline, the accelerated
schedules of this designation as well as
budget and staffing constraints had left
us with a limited amount of time and
resources to post maps for the December
28, 2004, Federal Register document
specifically identifying each exclusion
area.
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Comment 20: One commenter stated
that the Interior Secretary should not
use broad discretion to override critical
habitat designation decisions that are
made by Service biologists, as
exemplified by the proposed special
lands exemptions, because it opens the
door for political manipulation. The
commenter noted that economic factors
are important and relevant, but should
not be allowed to impede recovery,
particularly when interim analysis fails
to quantify benefits. In addition, this
commenter stated that biology, rather
than politics, should be the driving

force behind critical habitat designation.

Our Response: Section 4(b)(2) of the
Act requires us to designate critical
habitat on the basis of the best scientific
and commercial information available,
and to consider the economic and other
relevant impacts of designating a
particular area as critical habitat. We
may exclude areas from critical habitat
upon a determination that the benefits
of exclusions outweigh the benefits of
specifying such areas as critical habitat.
The Congressional record is clear that
Congress contemplated occasions where
the Secretary could exclude the entire
designation. In addition, the discretion
that Congress anticipated would be
exercised in Section 4(b)(2) of the Act is
extremely broad. “The consideration
and weight given to any particular
impact is completely within the
secretary’s discretion” (Congressional
Research Service 1982). We cannot
exclude areas from critical habitat when
the exclusion will result in the
extinction of the species concerned. We
will be analyzing the economic costs
associated with the proposed
designation and re-evaluate the
economic exclusions based on the new
analysis when it becomes available. The
public will have an opportunity to
comment on the analysis at that time.

Summary of Changes From the
Previous Final Rule

In development of the original final
designation of critical habitat for Four
Vernal Pool Crustaceans and Eleven
Vernal Pool Plants in California and
Southern Oregon, significant revisions
to the proposed critical habitat
designation were made based on review
of public comments received on the
proposed designation, the Draft
Economic Analysis (DEA), and further
evaluation of existing protection on
lands proposed as critical habitat. These
revisions relied on legal authorities and
requirements provided in the Act. This
re-evaluation of those exclusions relies
on the same legal authorities.

In analyzing the proposed exclusions,
we contacted representatives from State

Wildlife Areas and Ecological Reserves,
the four military bases, and the
Mechoopda Tribe to verify that no
significant changes to vernal pool
habitat or their management have
occurred since the August 6, 2003, final
rule. After reviewing the public
comments received and the previously
proposed and final designations of
critical habitat for the 4 vernal pool
crustaceans and 11 vernal pool plants in
California and southern Oregon, we find
that the noneconomic exclusions were
based on the best available science and
that the benefits of excluding these areas
outweighs the benefits of inclusion. As
a result we have determined that no
significant boundary changes to the
noneconomic exclusions should occur
to the August 6, 2003, final rule (68 FR
46684). Where we have received new
information was included in our
reanalysis. In addition, we have
expanded our discussion of the analysis
conducted on each of the exclusions.

Critical Habitat

This rule focuses on the reanalysis
and evaluation of the non-economic
exclusions from critical habitat. For that
reason, much of the August 6, 2003,
final rule describing the basis for
designation is unchanged. Accordingly,
for all discussions other than those
related to non-economic exclusions we
refer you to the August 6, 2003, final
designation (68 FR 46684).

On the basis of the final economic
analysis and other relevant impacts, as
outlined under section 4(b)(2) of the
Act, and the economic effects associated
with this rule, certain exclusions were
made to our final designation. The
Service will be reanalyzing the
economic effects of the critical habitat
designation over the entire designation.
Our original rule excluded five
Counties: Butte, Madera, Merced,
Sacramento, and Solano Counties. That
exclusion was based on a comparison of
the economic effects of the designation
among the counties, and excluded those
with relatively higher effects. At the
time, the economic effects were
aggregated on a countywide basis,
which limited our ability to make
exclusions on anything less than a
county-level. Pursuant to the October
28, 2004, court order, the Service is
reanalyzing the economic effects of the
entire designation and will make its
final critical habitat designation and any
economic exclusions based on this more
detailed analysis. A Federal Register
notice announcing the availability of the
draft economic analysis will be
published and the public will have the
opportunity to comment on the
document.

Section 4(a)(3)(B) of the Act

Section 318 of fiscal year 2004 the
National Defense Authorization Act
(Public Law No. 108-136) amended the
Endangered Species Act to address the
relationship of Integrated Natural
Resources Management Plans (INRMPs)
to critical habitat by adding a new
section 4(a)(3)(B). This provision
prohibits the Service from designating
as critical habitat any lands or other
geographical areas owned or controlled
by the Department of Defense, or
designated for its use, that are subject to
an INRMP prepared under section 101
of the Sikes Act (16 U.S.C. 670a), if the
Secretary of the Interior determines in
writing that such plan provides a benefit
to the species for which critical habitat
is proposed for designation.

This provision was added subsequent
to our final designation of critical
habitat in 2003. However, its provisions
apply to this designation. Accordingly
the Service does not have the authority
to designate Beale Air Force Base or
Travis Air Force Base as those facilities
have existing INRMPs that provide a
benefit to the species.

Noneconomic Exclusions Under Section
4(b)(2) of the Act

As noted earlier, section 4(b)(2) of the
Act states that critical habitat shall be
designated, and revised, on the basis of
the best available scientific data after
taking into consideration the economic
impact, national security impact, and
any other relevant impact of specifying
any particular area as critical habitat.
An area may be excluded from critical
habitat if it is determined that the
benefits of exclusion outweigh the
benefits of specifying a particular area
as critical habitat, unless the failure to
designate such area as critical habitat
will result in the extinction of the
species. The following paragraphs will
provide detail as to the basis for the
non-economic exclusions that we have
analyzed and found appropriate.

A total of approximately 1,184,513 ac
(479,356 ha) of land falls within the
boundaries of designated critical habitat
of those lands we propose to exclude:

e Lands within the boundaries of
Habitat Conservation Plans,

e National Wildlife Refuge lands and
National fish hatchery lands (33,097 ac
(13,394 ha)),

e State lands within ecological
reserves and wildlife management areas
(20,933 ac (8,471 ha)),

¢ Department of Defense lands within
Fort Hunter Liggett Army installation
(16,583 ac (6,711 ha)),

e Tribal lands managed by the
Mechoopda Tribe (644 ac (261 ha)),
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e The Santa Rosa Plateau Ecological
Reserve (10,200 ac (4,128 ha)) from the
final designation.

Habitat Conservation Plans
(1) Benefits of Inclusion

The benefits of including HCPs or
NCCP/HCPs in critical habitat are small
to nonexistent. The principal benefit of
any designated critical habitat is that
federally funded or authorized activities
in such habitat that may affect it require
consultation under section 7 of the Act.
Such consultation would ensure that
adequate protection is provided to avoid
adverse modification of critical habitat.
An HCP application must be itself
consulted upon. While this consultation
will not look specifically at the issue of
adverse modification to critical habitat,
unless critical habitat has already been
designated within the proposed plan
area, it will determine if the HCP
jeopardizes the species in the plan area.
Therefore, any federal activity that is
consistent with the terms of the HCP
and IA would be very unlikely to have
an effect on the primary constituent
elements of habitat that would
otherwise be designated as critical
habitat would not serve the intended
conservation role for the species.

HCPs/NCCPs are already designed to
ensure the long-term survival of covered
species within the entire plan area
rather than just those areas with a
federal nexus. Where we have approved
HCPs or NCCP/HCPs, lands will
normally be protected in reserves and
other conservation lands by the terms of
the HCPs or NCCP/HCPs and their
Implementing Agreements (IAs). These
HCPs or NCCP/HCPs and IAs include
management measures and protections
for conservation lands designed to
protect, restore, and enhance their value
as habitat for covered species and
provide the same benefits for any
species that relies on the same
ecosystems.

Another possible benefit to including
these lands is that the designation of
critical habitat can serve to educate
landowners and the public regarding the
potential conservation value of an area.
This may focus and contribute to
conservation efforts by other parties by
clearly delineating areas of high
conservation value for certain species.
However in the case of HCCP/NCCPs
the public notice and comment and
final publication in the Federal Register
of the final provisions provide virtually
the same notice as a critical habitat
designation.

Because of the above, we conclude
that any benefits that accrue to habitat

in an HCP from a critical habitat
designation are small to non-existant.

(2) Benefits of Exclusion

The benefits of excluding HCPs from
critical habitat are significant. In an
approved HCP, lands that might
ordinarily be identified as critical
habitat for covered species will
normally be protected in reserves and
other conservation lands by the terms of
the HCP and its associated
implementing agreement (IA). Since
these large regional HCPs address land
use within the plan boundaries, habitat
issues within the plan boundaries have
been addressed in the HCP and the
consultation on its associated permit. In
the consultation we are required to if
the action jeopardizes the listed species.
In the case of critical habitat we analyze
whether the function of the habitat for
recovery of the species will be reduced
or eliminated by the proposed action.

Designating these areas will likely
have an adverse impact on the
partnerships that we have developed
with the local jurisdiction(s) and project
proponents in the development of the
HCP and NCCP/HCP, and in the
management of the other excluded areas
to benefit the species. Excluding these
areas will promote future partnerships,
and avoid duplicative regulatory burden
on cooperating parties. We have
received substantial comments from
various parties in comment periods on
this and many other critical habitat
rules that those regulatory burdens can
be significant to private and public
parties. In part, it is to avoid the
regulatory costs associated with project-
by-project consultations that provides
an incentive for private landowners to
enter into HCPs. The Service achieves
far more conservation when entire
regions can be subject to the HCP permit
issuance standards instead of just
projects with a federal nexus. Failure to
exclude HCPs from critical habitat
removes any incentive for landowners
to voluntarily participate in HCPs and
thus removes any protection for lands
with no federal nexus.

San Joaquin County Multiple Species
Habitat Conservation Plan (MSHCP)

The San Joaquin County Multi-
Species Conservation Plan (SJMSCP)
covers the entirety of San Joaquin
County and identifies the vernal pool
fairy shrimp and the vernal pool tadpole
shrimp as covered species. The SIMSCP
has identified areas where growth and
development are expected to occur
(build-out areas). A portion of one of
these build-out areas overlaps with the
San Joaquin Unit 18 for vernal pool fairy
shrimp. The SJMSCP has been finalized

and includes participants from seven
cities; the County of San Joaquin, the
San Joaquin Council of Governments;
various water districts within the
County; the California Department of
Transportation; East Bay Municipal
Utility District; and the San Joaquin
Area Flood Control District. The
SJMSCP is a subregional plan under the
State’s Natural Community
Conservation Planning (NCCP) program
and was developed in cooperation with
California Department of Fish and Game
(CDFG). Within the county wide
planning area of the SIMSCP,
approximately 71, 837 ac (29,071 ha) of
diverse habitats are proposed for
conservation. The proposed
conservation of 71, 837 ac (29,071 ha)
will compliment other, existing natural
and open space areas that are already
conserved through other means (e.g.,
State Parks, USFWS, and County Park
lands). For a complete discussion of this
HCP, please refer to our August 6, 2003,
final designation (68 FR 46684).

Western Riverside Multiple Species
Habitat Conservation Plan (MSHCP)

The Western Riverside MSHCP has
been finalized since the issuance of the
August 6, 2003, rule. The Western
Riverside MSHCP includes participants
from 14 cities; the County of Riverside,
including the County Flood Control and
Water Conservation District; the County
Waste Department; the California
Department of Transportation; and the
California Department of Parks and
Recreation. The Western Riverside
MSHCP is a subregional plan under the
State’s Natural Community
Conservation Planning (NCCP) program
and was developed in cooperation with
California Department of Fish and Game
(CDFG). Within the 1.26-million-acre
(510,000-ha) planning area of the
MSHCP, approximately 153,000 ac
(62,000 ha) of diverse habitats are
proposed for conservation. The
proposed conservation of 153,000 ac
(62,000 ha) will compliment other,
existing natural and open space areas
that are already conserved through other
means (e.g., State Parks, USFS, and
County Park lands). For a complete
discussion of this HCP, please refer to
our August 6, 2003, final designation
(68 FR 46684).

The Skunk Hollow mitigation bank
(the correct title is the Barry Jones
Wetland Mitigation Bank) and the Santa
Rosa Plateau Preserve are within the
planning area of the Western Riverside
County MSHCP. Both of these areas are
conserved as part of the Western
Riverside County MSHCP. The
management actions undertaken as part
of the Western Riverside County
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MSHCP benefit the endangered
Riverside fairy shrimp, threatened
Navarretia fossalis, and the endangered
Oructtia californica-vernal pool species,
which are included as covered species
under this regional HCP, will provide
equal conservation benefits for the
vernal pool fairy shrimp.

The Skunk Hollow vernal pool basin
(Unit 35) consists of a single, large
vernal pool and its essential associated
watershed in western Riverside County
and is part of the Western Riverside
County MSHCP. Several federally listed
species have been documented as
occurring in the Skunk Hollow vernal
pool basin. These include the vernal
pool fairy shrimp (Simovich, in litt.
2001), the Riverside fairy shrimp
(Service 2001), Navarretia fossalis, and
Orcuttia californica (Service 1998). The
vernal pool complex and watershed are
also currently protected as part of a
reserve established within an approved
wetland mitigation bank in the Rancho
Bella Vista HCP area, and as part of the
conservation measures contained in the
Assessment District 161 Subregional
HCP (AD161 HCP), all of which are now
incorporated into the Western Riverside
County MSHCP. Although the Skunk
Hollow does not identify the vernal pool
fairy shrimp as a covered species it does
list the endangered Riverside fairy
shrimp as a covered species and
protects the vernal pool habitat within
the area. Since a critical habitat
designation is designed to conserve the
habitat type or ecosystem (in this case
vernal pools) and not the species
specifically, the HCP and associated
reserve and mitigation bank don’t need
to name the species specifically in order
to provide benefits, as long as the
ecosystem upon which the species relies
is preserved. In this case, since species
which rely on the same ecosystem are
the target of the HCP and mitigation
bank, we are able to conclude that the
plan will provide the necessary
management to protect the critical
habitat. In addition, since the entire
habitat area is addressed under the HCP,
preserve, and mitigation bank and not
just habitat with a federal nexus, the
existing management already provides
more protection than can be provided
by a critical habitat designation.

The Western Riverside County
MSHCP also encompasses lands within
the Santa Rosa Plateau Ecological
Reserve (SRPER) (Unit 34 for vernal
pool fairy shrimp), an area that covers
approximately 8,300 ac (3360 ha) near
the town of Murrieta, California. The
SRPER is situated on a large mesa
composed of basaltic and granitic
substrates and contains one of the
largest vernal pool complexes remaining

in southern Riverside Gounty. Several
endemic vernal species are known to
occur within the complex, including the
vernal pool fairy shrimp, Riverside fairy
shrimp, Santa Rosa fairy shrimp
(Linderiella santarosae), Orcuttia
californica, Brodiaea filifolia (Thread-
leaved brodiaea), and Eryngium
aristulatum var. parishii (San Diego
button-celery.) Established in 1984, the
SRPER is owned by The Nature
Conservancy (TNC), and is
cooperatively managed by TNC, the
Riverside County Regional Park and
Open Space District, CDFG, and the
Service.

TNC has transferred ownership of
SRPER to CDFG. As a signatory to the
agreement, CDFG has will oversee the
SRPER in a manner consistent with the
present conservation management
scheme agreed to by the cooperating
agencies. The CDFG has a broad
authority to protect lands and conserve
species (Fish and Game Code §§ 2700 et
seq.). Designation of critical habitat
would not have any beneficial effect of
the present management of the vernal
pool complex on the SRPER.

(1) Benefits of Inclusion

The principal benefit of any
designated critical habitat is that
federally funded or authorized activities
in such habitat require consultation
under section 7 of the Act. Such
consultation would ensure that
adequate protection is provided to avoid
adverse modification of critical habitat.
Where HCPs are in place, our
experience indicates that this benefit is
small or nonexistent. The issuance of a
permit (under section 10(a) of the Act)
in association with an HCP application
is subject to consultation under section
7(a)(2) of the Act. During consultation
on permit issuance, we must address the
issue of destruction or adverse
modification of critical habitat for
vernal pool species and any other
species protected by the plan. In an
approved HCP, lands we ordinarily
would define as critical habitat for
covered species will normally be
protected in reserves and other
conservation lands by the terms of the
HCP and its its associated implementing
agreement (IA). Since these large
regional HCPs address land use within
the plan boundaries, habitat issues
within the plan boundaries have been
addressed in the HCP and the
consultation on the permit associated
with the HCP. This requires us to make
a determination as to the appreciable
reduction in the survival and recovery
of a listed species, in the case of critical
habitat by reducing the function of the
habitat so designated. Therefore, any

federal activity that is consistent with
the terms of the HCP and IA would be
very unlikely to have an effect on the
primary constituent elements of habitat
that would otherwise be designated as
critical habitat would not serve the
intended conservation role for the
species.

We have determined that the
management and protections afforded
the vernal pool fairy shrimp in the
build-out areas through the SIMSHCP
and the Western Riverside County
MSHCP are adequate for the long-term
conservation of these species. In
addition, protections afforded by HCPs,
management plans, and other landscape
management programs go beyond any
protections provided by a critical
habitat designation. A critical habitat
designation only protects areas that are
subject to a federal action. HCPs and
other management plans are not
dependent on federal action to provide
species protection. The Western
Riverside County MSHCP provides
protection for the affected vernal pool
complex and its associated watershed in
perpetuity. Therefore it addresses the
primary conservation needs of the
species by protecting the ecosystem
upon which it relies. The management
and protections afforded the vernal pool
and Riverside fairy shrimp provide for
the long-term conservation of this pool
and vernal pool fairy shrimp.

The education benefits of critical
habitat, including informing the public
of areas that are important for long-term
survival and conservation of the species,
are essentially the same as those that
would occur from the public notice and
comment procedures required to
establish a HCP or NCCP/HCP, as well
as the public participation that occurs in
the development of many regional HCPs
or NCCP/HCPs. Therefore, the benefits
of designating these areas as critical
habitat are low.

(2) Benefits of Exclusion

In contrast, the benefits of excluding
these areas from critical habitat, are
more significant. Designating these areas
will likely have an adverse impact on
the partnerships that we have developed
with the local jurisdiction and project
proponents in the development of the
HCP and NCCP/HCP, and in the
management of the other excluded areas
to benefit the species. Excluding these
areas will promote future partnerships,
and avoid duplicative regulatory burden
on cooperating parties. We have
received substantial comments from
various parties in comment periods on
this and many other critical habitat
rules that those regulatory burdens can
be significant to private and public
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parties. Excluding these areas from
critical habitat removes those concerns
and provides an incentive to place lands
that would not ordinarily be protected
under regulatory management to protect
the ecosystem.

(3) Benefits of Exclusion Outweigh the
Benefits of Inclusion

Section 4(b)(2) of the Act requires us
to consider other relevant impacts, in
addition to economic and national
security impacts, when designating
critical habitat. Section 10(a)(1)(B) of the
Act authorizes us to issue to non-
Federal entities a permit for the
incidental take of endangered and
threatened species. This permit allows a
non-Federal landowner to proceed with
an activity that is legal in all other
respects, but that results in the
incidental taking of a listed species (i.e.,
take that is incidental to, and not the
purpose of, the carrying out of an
otherwise lawful activity). The Act
specifies that an application for an
incidental take permit must be
accompanied by a conservation plan,
and specifies the content of such a plan.
The purpose of such an HCP is to
describe and ensure that the effects of
the permitted action on covered species
are adequately minimized and
mitigated, and that the action does not
appreciably reduce the survival and
recovery of the species.

Approved and permitted HCPs are
designed to ensure the long-term
survival of covered species within the
plan area. Where we have an approved
HCP, the areas we ordinarily would
designate as critical habitat for the
covered species will be protected
through the terms of the HCPs and their
IAs. These HCPs and IAs include
management measures and protections
that are crafted to protect, restore, and
enhance their value as habitat for
covered species. We have reviewed and
evaluated HCPs, NCCP/HCPs, and other
cooperatively managed lands at the
SRPER currently with approved and
implemented management plans within
the areas being designated as critical
habitat for the vernal pool crustaceans
and plants. Based on this evaluation, we
find that the benefits of exclusion
outweigh the benefits of designating the
Western Riverside County MSHCP, and
a portion of the San Joaquin County
NCCP/MSHCP as critical habitat.

For these reasons, then, we believe
that designation of critical habitat has
little benefit in areas covered by these
HCPs, as the referenced HCP and its
associated IA are legally operative and
adequately protects the habitat or
ecosystem upon which the listed
species rely and for which critical

habitat is being designated. We also
believe that the measures being taken by
the managers of the Santa Rosa Plateau
Ecological Reserve will conserve and
benefit the vernal pool fairy shrimp. The
exclusion of the HCP areas and
Ecological Reserve from the designation
will not result in the extinction of the
vernal pool fairy shrimp.

Relationship of Critical Habitat to
National Wildlife Refuge and National
Fish Hatchery Lands

We have determined that proposed
critical habitat units on the Sacramento,
San Francisco Bay, San Luis, and Kern
National Wildlife Refuge Complexes,
and the Coleman National Fish
Hatchery Complex, warrant exclusion
pursuant to section 4(b)(2) of the Act
because the benefits of excluding these
lands from final critical habitat
outweigh the benefits of their inclusion.
For a complete discussion of these
NWRs and NFHLs, please refer to our
August 6, 2003 final designation (68 FR
46684).

(1) Benefits of Inclusion

There is minimal benefit from
designating critical habitat for the vernal
pool species within National Wildlife
Refuge and National Fish Hatchery
lands because these lands are already
managed for the conservation of
wildlife. The benefits of including these
lands are low, since their purpose is to
preserve natural resource values, a
purpose that is not incompatible with
critical habitat designation.

Critical habitat designation provides
little gain in the way of increased
recognition for special habitat values on
lands that are expressly managed to
protect and enhance those values. All of
these refuges are developing
comprehensive resource management
plans that will provide for protection
and management of all trust resources,
including federally listed species and
sensitive natural habitats. These plans,
and many of the management actions
undertaken to implement them must
also complete consultation under
section 7 of the Act. The comprehensive
resource management plan for the Kern
National Wildlife Refuge Complex has
been completed and the associated
biological opinion concluded that its
implementation would not jeopardize
the continued existence of these species
(Service 2004). Therefore, any federal
activity that is consistent with the terms
of the comprehensive resource
management plan would be very
unlikely to have an effect on the
primary constituent elements of habitat
that would otherwise be designated as
critical habitat would not serve the

intended conservation role for the
species.

(2) Benefits of Exclusion

The consultation requirement
associated with critical habitat on the
National Wildlife Refuge and Fish
Hatchery lands would require the use of
resources to ensure regulatory
compliance that could otherwise be
used for on-the-ground management of
the targeted listed or sensitive species.
Therefore, the benefits of exclusion
include relieving additional regulatory
burden that might be imposed by the
critical habitat, which could divert
resources from substantive resource
protection to procedural regulatory
efforts.

(3) Benefits of Exclusion Outweigh the
Benefits of Inclusion

We believe that the benefit of
including these lands in critical habitat
is low because they already are publicly
owned and managed to protect and
enhance unique and important natural
resource values. In addition, by
designating these lands the Service
would be required to conduct internal
consultations on activities to determine
whether they adversely modify critical
habitat. This extra and unnecessary
regulatory process will require funding
that must be diverted from the
management of the resource. The
Service would prefer to allocate
taxpayer funds to actions that more
directly benefit species on the ground.
Exclusion of these lands will not
increase the likelihood that management
activities would be proposed which
would appreciably diminish the value
of the habitat for conservation of the
species. Further, such exclusion will not
result in the extinction of the vernal
pool species. We, therefore, conclude
that the benefits of excluding refuge and
Fish Hatchery lands from the final
critical habitat designation outweigh the
benefits of including them.

In accordance with section 4(b)(2) of
the Act, we have excluded lands within
the Sacramento, San Francisco Bay, San
Luis, and Kern National Wildlife Refuge
Complexes, and the Coleman National
Fish Hatchery Complex from final
critical habitat.

Relationship of Critical Habitat to
State-Managed Ecological Reserves and
Wildlife Areas

We contacted local California
Department of Fish and Game (CDFG)
resource managers and staff at the
various locations to verify that no
significant changes to vernal pool
habitat and the management of this
habitat have occurred since the August
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6, 2003, final rule. These areas continue
to be managed for the benefit of
common and special-status species and
their habitats.

We proposed as critical habitat, but
have now considered for exclusion from
the final designation, the CDFG owned
lands within the Battle Creek, Big
Sandy, Grizzly Island, Hill Slough,
North Grasslands, and Oroville Wildlife
Areas and State-owned lands within
Allensworth, Boggs Lake, Butte Creek
Canyon, Calhoun Cut, Carrizo Plains,
Dales Lake, Fagan Marsh, Phoenix Field,
San Joaquin River, Stone Corral, and
Thomes Creek Ecological Reserves.
These State Managed Ecological
Reserves and Wildlife Areas were
excluded from critical habitat
designation in our August 6, 2003, final
designation (68 FR 46684).

(1) Benefits of Inclusion

The designation of critical habitat
would require consultation with us for
any action undertaken, authorized, or
funded by a Federal agency that may
affect the species or its designated
critical habitat. However, the
management objects for State ecological
reserves already include specifically
managing for targeted listed and
sensitive species; therefore, the benefit
from additional consultation is likely
also to be minimal.

The State of California establishes
ecological reserves to protect threatened
or endangered native plants, wildlife, or
aquatic organisms or specialized habitat
types, both terrestrial and nonmarine
aquatic, or large heterogeneous natural
gene pools (Fish and Game Code
§1580). They are to be preserved in a
natural condition, or are to be provided
some level of protection as determined
by the commission, for the benefit of the
general public to observe native flora
and fauna and for scientific study or
research (Fish and Game Code § 1584).
Wildlife areas are for the purposes of
propagating, feeding, and protecting
birds, mammals, and fish (Fish and
Game Code § 1525); however, they too
provide habitat and are managed for the
benefit of listed and sensitive species
(CDFG in litt. 2003).

Take of species except as authorized
by State Fish and Game Code is
prohibited on both State ecological
reserves and wildlife areas (Fish and
Game Code §1530 and § 1583). While
public uses are permitted on most
wildlife areas and ecological reserves,
such uses are only allowed at times and
in areas where listed and sensitive
species are not adversely affected (CDFG
in litt. 2003). The management
objectives for these State lands include:
“to specifically manage for targeted

listed and sensitive species to provide
protection that is equivalent to that
provided by designation of critical
habitat; to provide a net benefit to the
species through protection and
management of the land; to ensure
adequate information, resources, and
funds are available to properly manage
the habitat; and to establish
conservation objectives, adaptive
management, monitoring and reporting
processes to assure an effective
management program, and monitoring
and reporting processes to assure an
effective management program (CDFG,
in litt. 2003).” In summary, we believe
that the benefits of inclusion for these
lands are minimal as these lands already
are publicly owned and managed to
protect and enhance unique and
important natural resource values.
Therefore, any federal activity that is
consistent with the State code for
activity on both State ecological reserves
and wildlife areas would be very
unlikely to have an effect on the
primary constituent elements of habitat
that would otherwise be designated as
critical habitat would not serve the
intended conservation role for the
species.

(2) Benefits of Exclusion

While the consultation requirement
associated with critical habitat on the
CDFG ecological reserves and wildlife
areas add little benefit, it would require
the use of resources to ensure regulatory
compliance that could otherwise be
used for on-the-ground management of
the targeted listed or sensitive species,
in addition, there is no guarantee that
any federal action that would require
consultation would take place on such
as the state preserves. In the past, the
State has expressed a concern that the
designation of these lands and
associated regulatory requirements may
cause delays that could be expected to
reduce their ability to respond to vernal
pool management issues that arise on
the ecological reserves and wildlife
areas. Therefore, the benefits of
exclusion include relieving additional
regulatory burden that might be
imposed by the designation of critical
habitat for vernal pool species, which
could divert resources from substantive
resource protection to procedural
regulatory efforts.

(3) Benefits of Exclusion Outweigh the
Benefits of Inclusion

We believe that the benefits of
inclusion for these lands are low as
these lands already are publicly-owned
and managed by a wildlife agency to
protect and enhance unique and
important natural resource values.

Therefore, designation of critical habitat
would add little value. The benefits of
exclusion are higher, as federal actions
on these lands may result in the need
for consultation, most often on activities
that would enhance wildlife
conservation. These consultations
would result in additional
administrative burdens without
significant accompanying conservation
benefits.

We, therefore, conclude that the
benefits of excluding CDFG ecological
reserves and wildlife areas from the
final critical habitat designation
outweigh the benefits of including them.
Such exclusion will not result in the
extinction of the vernal pool species.
Further, we do not believe that such
exclusion will increase the likelihood
that activities would be proposed that
would appreciably diminish the value
of the habitat for the conservation of
these species.

In accordance with section 4(b)(2) of
the Act, we have excluded California
Department of Fish and Game-owned
lands within the Battle Creek, Big
Sandy, Grizzly Island, Hill Slough,
North Grasslands, and Oroville Wildlife
Areas and State-owned lands within
Allensworth, Boggs Lake, Butte Creek
Canyon, Calhoun Cut, Carrizo Plains,
Dales Lake, Fagan Marsh, Phoenix Field,
San Joaquin River, Stone Corral, and
Thomes Creek Ecological Reserves.

Relationship of Critical Habitat to
Military Lands

As stated above we are prohibited
from designating Military lands with
approved INRMPs as critical habitat
according to section 4(a)(3)(B) of the Act
as long as the Secretary of the Interior
determines in writing that such plan
provides a benefit to the species for
which critical habitat is proposed for
designation.

Section 4(b)(2) of the Act requires us
to base critical habitat designations on
the best scientific and commercial data
available, after taking into consideration
the economic and any other relevant
impact of specifying any particular area
as critical habitat. It also requires us to
gather information regarding the
designation of critical habitat and the
effects thereof from all relevant sources,
including the Unites States Air Force
and the United States Army. The
following discussions are provided on
Travis AFB, Beale AFB, Camp Roberts,
and Fort Hunter Liggett.

Travis Air Force Base

Travis AFB has several vernal pool
complexes that support the vernal pool
fairy shrimp and Lasthenia conjugens
and also contain PCEs for Neostapfia
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colusana, Conservancy fairy shrimp,
Tuctoria mucronata, and vernal pool
tadpole shrimp. As a result of wetland
surveys, Travis AFB had identified 235
vernal pools on approximately 100 ac
(40 ha) of the 1,100 ac (445 ha) that are
not developed on the base. To date, only
Lasthenia conjugens and the vernal fairy
shrimp have been discovered on Travis
AFB within these 100 ac (40 ha). Travis
AFB has a Service approved INRMP in
place that provides a benefit for the
vernal pool fairy shrimp and Lasthenia
conjugens and provides protection of
the PCEs for Neostapfia colusana,
Conservancy fairy shrimp, Tuctoria
mucronata, and vernal pool tadpole
shrimp. As a result we are prohibited
from designating critical habitat on
Travis AFB in compliance with our
section 4(a)(3)(B) responsibilities.

Beale Air Force Base

Beale AFB has several substantial
vernal pool complexes that support the
vernal pool fairy shrimp and vernal pool
tadpole shrimp, especially on the
western side of the base. Beale AFB
completed their INRMP in 1999. The
completed INRMP provides for
management and conservation of vernal
pools with the base and establishes a
Vernal Pool Conservation and
Management Area to protect vernal pool
complexes on the western side of the
base. Beale AFB has provided an
updated INRMP for the Service’s
review. The Beale AFB is also currently
preparing a Habitat Conservation
Management Plan (HCMP) for the area.
We will consult with Beale AFB under
section 7 of the Act on the development
and implementation of the revised
INRMP, HCMP and base comprehensive
plan. A final revised and Service
approved INRMP is expected to be
completed by March 2005. Beale AFB
has a Service approved INRMP in place
that provides a benefit for the vernal
pool fairy shrimp and vernal pool
tadpole shrimp. As a result we are
prohibited from designating critical
habitat on Beale AFB in compliance
with our section 4(a)(3)(B)
responsibilities.

Camp Roberts

Camp Roberts has substantial vernal
pool complexes that support the vernal
pool fairy shrimp. Camp Roberts
completed their INRMP in 1999. The
completed INRMP provides for the
vernal pool fairy shrimp. We will
consult with Camp Roberts under
section 7 of the Act on the development
and implementation of the INRMP.
Camp Roberts has a final INRMP in
place that provides a benefit for the
vernal pool fairy shrimp. As a result we

are prohibited from designating critical
habitat on Camp Roberts (13,247 ha
(33,117 ac)) in compliance with our
section 4(a)(3)(B) responsibilities.

Fort Hunter Liggett

Fort Hunter Liggett (6,519 ha (16,298
ac)) and Camp Roberts (13,247 ha
(33,117 ac)) occur in San Luis Obispo
and Monterey Counties. Fort Hunter
Liggett has submitted draft INRMPs for
our review. We are currently reviewing
the INRMPs and expect completion of
the section 7 consultation by April
2005. Fort Hunter Ligget has several
substantial vernal pool complexes that
support the vernal pool fairy shrimp.

(1) Benefits of Inclusion

Inclusion of these military lands
could provide additional areas of
conserved species habitat. However, the
principal benefit of any designated
critical habitat is that federally funded
or authorized activities in such habitat
that may affect it require consultation
under section 7 of the Act. Such
consultation would ensure that
adequate protection is provided to avoid
adverse modification of critical habitat.
The military also has an obligation
under the Sykes Act, and Section 7(a)(1)
of the Act to conserve threatened and
endangered species on lands under its
jurisdiction. Therefore, the benefits of
inclusion are low.

(2) Benefits of Exclusion

Military operations in training areas
with listed fairy shrimp at Fort Hunter
Liggett could be modified, activities
affected include the use of field artillery
pieces, range training, drop zone use,
and use of tank trails or roads. One of
these training areas contains a multi-
purpose range complex that only occurs
at four military bases in the country
(FHL 2002b). Consistent access to the
facility is critical because comparable
facilities at other locations are
scheduled for use several months to
years in advance. Initiating and
completing section 7 consultations that
would arise from a critical habitat
designation would likely result in
alterations to, and delays in, training
schedules at the multi-purpose range
complex. If critical habitat is designated
on these bases, the military would need
to consider and possibly implement
alternatives that modify the timing,
location, and intensity of training
activities. Failure to complete the
training and activities these bases are
intended for would adversely affect
national security.

(3) The Benefits of Exclusion Outweigh
the Benefits of Inclusion

Based on the above considerations,
and consistent with the direction
provided in section 4(b)(2) of the Act,
we have determined that the benefits of
excluding Fort Hunter Liggett as critical
habitat for vernal pool fairy shrimp
(Unit 29) outweigh the benefits of
including them as critical habitat for
vernal pool species. We base this
determination on the need for
maintaining mission-critical military
training activities. Further, we have
determined that excluding Fort Hunter
Liggett will not result in the extinction
of the vernal pool fairy shrimp.

Relationship of Critical Habitat to
Tribal Lands

Section 4(b)(2) of the Act requires us
to gather information regarding the
designation of critical habitat and the
effects thereof from all relevant sources,
including Indian Pueblos and Tribes. In
accordance with Secretarial Order 3206,
American Indian Tribal Rights, Federal-
Tribal Trust Responsibilities, and the
Endangered Species Act (June 5, 1997);
the President’s memorandum of April
29, 1994, Government-to-Government
Relations with Native American Tribal
Governments, and Executive Order
13175, we recognize the need to consult
with federally recognized Indian Tribes
on a Government-to-Government basis.
The Secretarial Order 3206 ‘‘American
Indian Tribal Rights, Federal-Tribal
Trust Responsibilities, and the
Endangered Species Act (1997)”
provides that critical habitat should not
be designated in an area that may
impact Tribal trust resources unless it is
determined to be essential to conserve a
listed species.

The Benefits of Exclusion Outweigh the
Benefits of Inclusion

The benefits of including the Tribe’s
land are limited to minor educational
benefits. Because one or more of the
species occupies all these areas,
consultation on federal actions will
occur regardless of whether critical
habitat is designated. While some
additional benefit might accrue from
these adverse modification analyses, we
expect them to be small. Tribal areas
represent a small proportion of this
designation and the tribe has
demonstrated the will and ability to
manage these lands in a manner that
preserves their conservation benefits.
The benefits of excluding these areas
from being designated as critical habitat
are more significant, and include our
policy of maintaining a government-to-
government relationship with tribes, as
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well as encouraging the continued
development and implementation of
special management measures. For
Tribal Lands, the Mechoopda Tribe has
their own environmental agency, the
Mechoopda Environmental Protection
Agency, which is responsible for the
management of the Tribe’s natural
resources, and which recognizes the
importance of implementing
conservation measures that will
contribute to the conservation of
federally listed species on their lands.
The Mechoopda Tribe have already
demonstrated their willingness to work
with us to address the habitat needs of
listed species that may occur on
Mechoopda lands. The exclusion of
critical habitat for the Mechoopda trust
lands is consistent with our published
policies on Native American natural
resource management by allowing the
Mechoopda Tribe to manage their own
natural resources.

Based on the above considerations,
and consistent with the direction
provided in section 4(b)(2) of the Act,
we have determined that the benefits of
excluding Mechoopda Tribal land as
critical habitat outweigh the benefits of
including it as critical habitat for the
vernal pool tadpole shrimp (Unit 4) and
will not result in the extinction of the
vernal pool tadpole shrimp. For a
complete discussion of these Tribal
lands, please refer to our August 6,
2003, final designation (68 FR 46684).

Exclusion Summary

We have reviewed the overall effect of
excluding from the designated critical
habitat for the vernal pool species lands
covered by the following authorities:
The above-mentioned approved HCPs,
the State, national wildlife refuges,
national fish hatcheries, Tribal trusts,
and military installations, and we have
determined that the benefits of
excluding these areas outweigh the
benefits of including them in this
critical habitat designation. The
exclusion of vernal pool critical habitat
in Butte, Madera, Merced, Solano, and
Sacramento Counties, California, will be
evaluated in a future Federal Register
document. The lands removed from
critical habitat as a result of these
exclusions will not jeopardize the long-
term survival and conservation of the
species or lead to their extinction.

Economic Analysis

An economic analysis of the effect of
critical habitat in the 36 counties in
California and 1 county in Oregon was
conducted for the final rule. For a
complete discussion of the economic
analysis, please refer to our August 6,
2003, final rule (68 FR 46684). A re-
analysis of the economic impacts of
critical habitat designation in the five
counties that were excluded in the final
rule will be conducted in a future
Federal Register document.

Required Determinations

We have reviewed our analyses of
Required Determinations and
subsequent conclusions that were made
in the August 6, 2003, final rule
designating critical habitat for the 15
vernal pool species (68 FR 46684). On
the basis that we are affirming our
treatment and decisions of noneconomic
exclusions from the August 2003 final
rule and are making no additional
exclusions or changes to the
designation, we believe that our
previous conclusions stand. Thus, we
refer the public to our previous analyses
and conclusions of the Required
Determinations in the August 6, 2003,
final rule.

References Cited

A complete list of all references cited
herein, as well as others, is available
upon request from the Sacramento Fish
and Wildlife Office (see ADDRESSES
section).

Authors

The primary authors of this notice are
the staff of the Sacramento Fish and
Wildlife Office (see ADDRESSES section).

Dated: February 28, 2005.

Craig Manson,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 05-4173 Filed 3-7-05; 8:45 am|
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 927

[Docket No. AO-F&V-927-A1; FV04-927-1
PR]

Winter Pears Grown in Oregon and
Washington; Secretary’s Decision and
Referendum Order on Proposed
Amendments to Marketing Agreement
and Order No. 927

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule and referendum
order.

SUMMARY: This decision proposes
amending the marketing agreement and
order (order) for winter pears grown in
Oregon and Washington, and provides
producers with the opportunity to vote
in a referendum to determine if they
favor the changes. The amendments are
based on recommendations jointly
proposed by the Winter Pear Control
Committee and the Northwest Fresh
Bartlett Marketing Committee, which
are responsible for local administration
of orders 927 and 931, respectively.
Marketing Agreement and Order No.
931 regulates the handling of fresh
Bartlett pears grown in Oregon and
Washington. The amendments would
combine the winter pear and fresh
Bartlett orders into a single program
under marketing order 927, and would
add authority to assess pears for
processing. All of the proposals are
intended to streamline industry
organization and improve the
administration, operation, and
functioning of the program.

DATES: The referendum will be
conducted from March 22 through April
8, 2005. The representative period for
the purpose of the referendum is July 1,
2003, through June 30, 2004.

FOR FURTHER INFORMATION CONTACT:
Melissa Schmaedick, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, Agricultural

Marketing Service, USDA, Post Office
Box 1035, Moab, UT 84532, telephone:
(435) 259-7988, fax: (435) 259-4945.

Small businesses may request
information on this proceeding by
contacting Jay Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., Stop 0237,
Washington, DC 20250-0237; telephone:
(202) 720-2491, fax: (202) 720-8938.
SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding: Notice of
Hearing issued on March 24, 2004, and
published in the March 30, 2004, issue
of the Federal Register (69 FR 16501),
and a Recommended Decision issued on
January 5, 2005, and published in the
January 13, 2005, issue of the Federal
Register (70 FR 2520).

This action is governed by the
provisions of sections 556 and 557 of
title 5 of the United States Code and is
therefore excluded from the
requirements of Executive Order 12866.

Preliminary Statement

The amendments are based on the
record of a public hearing held on April
13 and 14, 2004, in Yakima, Washington
and on April 16, 2004, in Portland,
Oregon. The hearing was held to
consider the proposed amendment of
Marketing Agreement and Order No.
927, regulating the handling of winter
pears grown in the States of Oregon and
Washington, hereinafter referred to as
the “order.”

The hearing was held pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 et seq.), hereinafter referred
to as the “Act,” and the applicable rules
of practice and procedure governing the
formulation of marketing agreements
and marketing orders (7 CFR part 900).

Notice of this hearing was published
in the Federal Register on March 30,
2004 (69 FR 16501). The notice of
hearing contained order changes
proposed by both the Winter Pear
Control Committee and the Northwest
Fresh Bartlett Marketing Committee,
which are responsible for local
administration of orders 927 and 931,
respectively. Marketing order 927
regulates the handling of winter pears
grown in Oregon and Washington.
Marketing order 931 regulates the
handling of Bartlett pears in the same
production area.

The amendments included in this
decision would:

1. Expand the definition of “pears” to
include all varieties of pears classified
as summer/fall pears in addition to
winter pears; add Concorde, Packham,
and Taylor’s Gold pears to the current
list of winter pear varieties; and add a
third category of pears which would
include varieties not classified as
summer/fall or winter pears. This
amendment would extend program
coverage to all pears grown in Oregon
and Washington.

2. Revise the definition of “‘size” to
include language currently used within
the industry.

3. Extend the order’s coverage to pears
for processing by revising the definition
of “handle,” and adding definitions of
“processor” and ‘‘process.”

4. Establish districts for pears for
processing. This amendment would
divide the order’s production area into
two districts for pears for processing:
one being the State of Oregon and the
other being the State of Washington.

5. Dissolve the current Winter Pear
Control Committee and establish two
new administrative committees: The
Fresh Pear Committee and the Processed
Pear Committee (Committees). This
proposal would add a public member
and public alternate member seat to
both of the newly established
Committees and would remove Section
927.36, Public advisors. The
Committees would coordinate
administration of Marketing Order 927,
with each Committee recommending
assessments and administering program
functions specific to their commodity.
Coordinated administration would
allow each Committee to make
decisions on behalf of the commodity
they represent, yet combine
administrative functions, when
applicable, to maximize efficiencies and
minimize program costs.

Additionally, related changes would
be made to order provisions governing
nomination and selection of members
and their alternates, terms of office,
eligibility for membership, and quorum
and voting requirements, to reflect the
proposed dual committee structure.

6. Authorize changes in the number of
Committee members and alternates, and
allowing reapportionment of committee
membership among districts and groups
(i.e., growers, handlers, and processors).
Such changes would require a
Committee recommendation and
approval by the Department.
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7. Add authority to establish
assessment rates for each category of
pears, including: summer/fall pears,
winter pears, and all other pears. In
addition, rates of assessment could be
different for fresh pears and pears for
processing in each category, and could
include supplemental rates on
individual varieties.

8. Add authority for container
marking requirements for fresh pears.

9. Remove the order provision
allowing grower exemptions from
regulation. This is a tool no longer used
by the industry and, thus, is considered
obsolete.

10. Amend §927.70, Reports, to
update order language regarding
confidentiality requirements to conform
to language under the Act.

11. Clarify inspection requirements
and adding authority to eliminate those
requirements if an alternative, adequate
method of ensuring compliance with
quality and size standards in effect
under the order can be developed.

12. Eliminate the current exemptions
for pears for processing and for pears
shipped to storage warehouses.

13. Provide that separate continuance
referenda be held every 6 years for fresh
pears and processing pears.

14. Add the authority for the
Committees to conduct post-harvest
research, in addition to production
research and promotion (including paid
advertising).

15. Update several order provisions to
make them more current.

16. Revise order provisions to reflect
the two-committee structure being
recommended for administration of the
program.

AMS also proposed to allow such
changes as may be necessary to the
order, if any of the proposed changes are
adopted, so that all of the order’s
provisions conform to the effectuated
amendments.

Upon the basis of evidence
introduced at the hearing and the record
thereof, the Administrator of AMS on
January 5, 2005, filed with the Hearing
Clerk, U.S. Department of Agriculture, a
Recommended Decision and
Opportunity to File Written Exceptions
thereto by February 14, 2005. No
comments were filed.

Small Business Consideration

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
AMS has considered the economic
impact of this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions so that

small businesses will not be unduly or
disproportionately burdened. Marketing
orders and amendments thereto are
unique in that they are normally
brought about through group action of
essentially small entities for their own
benefit. Thus, both the RFA and the Act
are compatible with respect to small
entities.

Small agricultural producers have
been defined by the Small Business
Administration (SBA)(13 CFR 121.201)
as those having annual receipts of less
than $750,000. Small agricultural
service firms, which include handlers
regulated under the order, are defined as
those with annual receipts of less than
$5,000,000.

Interested persons were invited to
present evidence at the hearing on the
probable regulatory and informational
impact of the proposed amendments to
the order on small businesses. The
record evidence is that most of the
proposed amendments are designed to
enhance industry efficiencies and
reduce costs, thereby improving grower
returns.

The record indicates that there are
approximately 1,850 pear growers in
Oregon and Washington. Of that total,
1,345 growers report Bartlett or other
summer/fall pear production, and 1,753
growers report winter pear production.
Two-year average NASS figures (the
2002 crop year and preliminary figures
for 2003) provides the following
production profile for Washington and
Oregon, respectively: bearing acres,
24,800 and 17,600; yield per acre, 16.8
tons and 11.8 tons; annual production,
417,500 tons and 207,500 tons. Total
acres planted in pears for Washington
and Oregon (including non-bearing
acres) in 2002 were 26,586 and 22,822,
respectively.

Summing average Washington and
Oregon pear acreage for 2002 and 2003,
and dividing by the number of growers
(1,850), the estimated average acreage
per grower in the two-state area is 26.7
total acres and 22.9 bearing acres.
According to the 1997 Agricultural
Census, the average Oregon and
Washington pear grower had
approximately 23 and 15 total acres,
respectively. The sum of average
Washington and Oregon pear
production for 2002 and 2003, divided
by the number of growers, yields an
estimated average production per
grower in the two-state area of 338 tons
(676,000 pounds).

The average fresh market grower
return for the two States has been
between 20 and 22 cents per pound in
recent years, and between 10 and 12
cents per pound for processing.
Estimated 2-year average pear sales

revenue per grower in the production
area is approximately $101,000, which
is between /7 and /s of the revenue that
would qualify a grower to be a large
grower according to the SBA definition
(if based on pear sales alone). According
to the hearing record, roughly 75
percent of the fresh pear producers in
the States of Oregon and Washington
qualify as small producers. One witness
stated that a 1,000-acre farm represents
the threshold between a small and a
large producer (a substantially different
definition from what the SBA uses).

There are 55 handlers that handle
fresh pears produced in Oregon and
Washington; 73 percent of these fall into
the SBA definition of ““small business.”
There are five processing plants in the
production area, with one in Oregon
and four in Washington. All five
processors are larger than the SBA’s
definition of small business. According
to information presented by processors
testifying at the hearing, roughly 90
percent of pears received for processing
come from small grower entities.

The proposals put forth at the hearing
would streamline industry organization,
but would not result in a significant
change in industry production, harvest
or distribution activities. In discussing
the impacts of the proposed
amendments on small growers and
handlers, witnesses indicated that the
changes are expected to result in lower
costs.

If implemented, the amendments
would result in the consolidation of
marketing orders 927 and 931,
regulating fresh winter pears and
summer/fall pears, respectively.
Program coverage would also be
extended to pears for processing. The
combined programs would be
administered by two new administrative
committees, one for fresh pears and one
for pears for processing. Cost savings
could occur as a result of more efficient
coordination of administrative activities
between the two proposed committees.

Record evidence indicates the
proposal to revise the order’s inspection
provisions may result in cost savings for
handlers. Handlers within the
production area typically have about 75
percent of their product inspected on a
voluntary basis. The remaining 25
percent represents the amount of
additional product that would be
required to be inspected if regulations
were in effect.

Handler witnesses also reported that
inspection costs average 122 cents per
hundredweight, with a $9.00 minimum
fee. In addition to paying the inspection
fee, handlers may also experience
delays in shipments while waiting for
inspection to be completed. Handlers
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indicated that such delays could be
longer for smaller shippers that do not
have inspectors regularly stationed at
their warehouses. This proposal seeks to
reduce these costs by allowing
alternatives to mandatory inspection.

Traditionally, the pear industry has
used end-line inspection procedures.
Under this scenario, samples of packed
pears are examined at the end of the
production process, and the results are
certified by Federally licensed
inspectors. The record shows that in
recent years, the Federal-State
Inspection Service has developed
effective, less costly alternatives to the
end-line inspection program. One
alternative is the ‘“‘Partners in Quality”
program, a documented quality
assurance system. Under this program,
individual packing houses must
demonstrate and document their ability
to pack product that meets all relevant
quality requirements. Effectiveness of
the program is verified through
periodic, unannounced audits of each
packer’s system by USDA-approved
auditors.

Another program recently developed
is the Customer Assisted Inspection
Program (CAIP). Under CAIP, USDA
inspectors oversee the in-line sampling
and inspection process performed by
trained company staff. USDA oversight
ranges from periodic visits throughout
the day to a continuous on-site
presence. Witnesses at the hearing
testified that the fresh pear industry
should be able to utilize any method of
inspection acceptable to the Federal-
State Inspection Service. These
alternative methods have been
developed by USDA as a means of
reducing costs to industry. If this
amendment were implemented,
individual pear handlers could choose
the method of inspection best suited to
their operations, thereby possibly
reducing costs associated with
inspection.

Additionally, the authority to
eliminate inspection requirements could
have handler cost implications.
However, any increase or decrease in
costs could not be determined until
specific alternative methods are
developed to assure compliance with
any quality and size standards in effect.

The proposal to authorize container
marking requirements is not expected to
result in significant cost increases for
fresh pear handlers. Testimony
indicated that packing facilities are
already configured for labeling and
container marking. Witnesses noted that
there would be little, if any, need for
equipment changes or additions. Thus,
the proposed change is not expected to
have any adverse financial impact

related to handling fresh pears. It should
be noted that the proposed amendment
would only grant the committees
authority to recommend container
markings; implementation of this
authority could be done through
informal rulemaking in the future. The
amendment itself would therefore not
impose any new regulatory
requirements on Oregon or Washington
fresh pear handlers.

Witnesses explained that the winter,
summer/fall, fresh and processed pear
industries are closely inter-related.
Growing, harvesting, packing,
processing and marketing activities of
these industries all impact each other.
Thus, bringing all industry segments
together under a single marketing
program would be beneficial for the
Oregon and Washington pear industry.
Proponent witnesses stated that the
combined amendments, if implemented,
would help to improve the orderly
marketing of product within the
industry.

Similarly, coordinated marketing and
distribution efforts for fresh varieties
that appear in the marketplace
simultaneously would assist in
maximizing grower returns from each
variety. While the industries currently
undertake coordinated marketing and
promotional activities, witnesses stated
that combining these industries would
further synchronize activities and
facilitate industry discussions and
decision-making.

The amendments would add authority
to assess summer/fall pear handlers and
undertake promotional activities on
their behalf in a manner similar to that
done currently for winter pears. When
asked if assuming this authority would
be acceptable to the summer/fall pear
industry, witnesses supported
promotional activities, including paid
generic advertising, as a way to boost
sales and maintain market share.

Post-harvest research would also
benefit the pear industries by focusing
on a section of the pear crop-to-market
flow that, until now, has not benefited
from research activities. Improved
storage techniques resulting from
industry-funded post-harvest research
could benefit the pear industry by
decreasing the loss of product due to
storage, or by increasing the storability
of product to help prolong the
marketing season.

A significant market-facilitating
function carried out by the current
marketing order committees is the
collection of statistical data. That
function would continue under the
amended marketing order and the
authority to collect information would
extend to additional varieties that are

currently produced. Flexibility is
provided for including other varieties in
the future. Witnesses emphasized the
importance and value of collecting and
disseminating accurate statistical
information to enable industry
participants to make economic and
marketing decisions.

The proposal to establish two
administrative committees also includes
the addition of a public member to each
of those committees. The benefit of
adding a non-industry, consumer
perspective to committee deliberations
and decision-making could prove very
beneficial. Witnesses stated that this
additional perspective would improve
the committees’ understanding of the
consumer in the marketplace and could
enhance committee activities aimed at
increasing consumer demand for Oregon
and Washington pears.

The addition of a public member to
each committee is not expected to result
in any substantial cost increases. While
these members would be entitled to
reimbursement for certain expenses
allowed for under the order, this
expense is neither different nor any
more burdensome than the current
reimbursement arrangement for
committee members.

Interested persons were invited to
present evidence at the hearing on the
probable regulatory and informational
impact of the proposed amendments to
the order on small entities. The record
evidence is that most of the
amendments are designed to reduce
costs. While some of the proposals
could impose some minimal costs, those
costs would be outweighed by the
benefits expected to accrue to the
Oregon and Washington pear industry.

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap or conflict with this
proposed rule. These amendments are
designed to enhance the administration
and functioning of the marketing order
to the benefit of the industry.

Committee meetings regarding these
proposals as well as the hearing dates
were widely publicized throughout the
winter pear industry, and all interested
persons were invited to attend the
meetings and the hearing and
participate in Committee deliberations
on all issues. All Committee meetings
and the hearing were public forums and
all entities, both large and small, were
able to express views on these issues.



11158

Federal Register/Vol. 70, No. 44 /Tuesday, March 8, 2005/Proposed Rules

Current information collection
requirements for part 927 are approved
by OMB under OMB number 0581—
0089. Any changes in those
requirements as a result of this
proceeding would be submitted to OMB
for approval. Witnesses stated that
existing forms could be adequately
modified to serve the needs of the
proposed fresh and processed pear
committees. While conforming changes
to the forms would need to be made
(such as changing the name of the
committee), the functionality of the
forms would remain the same.
Therefore, there would be no
modification to reporting and
recordkeeping burdens generated from
these proposed amendments.

Civil Justice Reform

The amendments to Marketing
Agreement and Order 927 proposed
herein have been reviewed under
Executive Order 12988, Civil Justice
Reform. They are not intended to have
retroactive effect. If adopted, the
proposed amendments would not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this proposal.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

Findings and Conclusions

The material issues, findings and
conclusions, rulings, and general
findings and determinations included in
the Recommended Decision set forth in
the January 13, 2005, issue of the
Federal Register (70 FR 2520) are
hereby approved and adopted.

Marketing Agreement and Order

Annexed hereto and made a part
hereof is the document entitled “Order
Amending the Order Regulating the
Handling of Winter Pears Grown in

Oregon and Washington.” This
document has been decided upon as the
detailed and appropriate means of
effectuating the foregoing findings and
conclusions.

It is hereby ordered, That this entire
decision be published in the Federal
Register.

Referendum Order

It is hereby directed that a referendum
be conducted in accordance with the
procedure for the conduct of referenda
(7 CFR part 900.400 et seq.) to
determine whether the annexed order
amending the order regulating the
handling of winter pears grown in
Oregon and Washington is approved or
favored by producers, as defined under
the terms of the order, who during the
representative period were engaged in
the production of pears in the
production area.

The representative period for the
conduct of such referendum is hereby
determined to be July 1, 2003, through
June 30, 2004.

The agent of the Secretary to conduct
such referendum is hereby designated to
be Susan Hiller and Gary Olson,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1220 SW. Third Avenue,
room 385, Portland, Oregon 97204;
telephone (503) 326-2724.

List of Subjects in 7 CFR Part 927

Marketing agreements, Winter pears,
Reporting and recordkeeping
requirements.

Dated: February 28, 2005.
Barry L. Carpenter,

Acting Administrator, Agricultural Marketing
Service.

Order Amending the Order Regulating
the Handling of Winter Pears Grown in
Oregon and Washington 1

Findings and Determinations

The findings and determinations
hereinafter set forth are supplementary
to the findings and determinations
which were previously made in
connection with the issuance of the
marketing agreement and order; and all
said previous findings and
determinations are hereby ratified and
affirmed, except insofar as such findings
and determinations may be in conflict
with the findings and determinations set
forth herein.

1This order shall not become effective unless and
until the requirements of § 900.14 of the rules of
practice and procedure governing proceedings to
formulate marketing agreements and marketing
orders have been met.

(a) Findings and Determinations Upon
the Basis of the Hearing Record.

Pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601 et
seq.), and the applicable rules of
practice and procedure effective
thereunder (7 CFR part 900), a public
hearing was held upon the proposed
amendments to the Marketing
Agreement and Order No. 927 (7 CFR
part 927), regulating the handling of
winter pears grown in Oregon and
Washington. Upon the basis of the
evidence introduced at such hearing
and the record thereof, it is found that:

(1) The marketing agreement and
order, as amended, and as hereby
proposed to be further amended, and all
of the terms and conditions thereof,
would tend to effectuate the declared
policy of the Act;

(2) The marketing agreement and
order, as amended, and as hereby
proposed to be further amended,
regulate the handling of pears grown in
the production area in the same manner
as, and are applicable only to, persons
in the respective classes of commercial
and industrial activity specified in the
marketing agreement and order upon
which a hearing has been held;

(3) The marketing agreement and
order, as amended, and as hereby
proposed to be further amended, are
limited in their application to the
smallest regional production area which
is practicable, consistent with carrying
out the declared policy of the Act, and
the issuance of several orders applicable
to subdivisions of the production area
would not effectively carry out the
declared policy of the Act;

(4) The marketing agreement and
order, as amended, and as hereby
proposed to be further amended,
prescribe, insofar as practicable, such
different terms applicable to different
parts of the production area as are
necessary to give due recognition to the
differences in the production and
marketing of pears grown in the
production area; and

(5) All handling of pears grown in the
production area as defined in the
marketing agreement and order, is in the
current of interstate or foreign
commerce or directly burdens,
obstructs, or affects such commerce.

Order Relative to Handling

It is therefore ordered, That on and
after the effective date hereof, all
handling of pears grown in Oregon and
Washington shall be in conformity to,
and in compliance with, the terms and
conditions of the said order as hereby
proposed to be amended as follows:



Federal Register/Vol. 70, No. 44 /Tuesday, March 8, 2005/Proposed Rules

11159

The provisions of the proposed
marketing agreement and order
contained in the Recommended
Decision issued by the Administrator on
January 5, 2005, and published in the
Federal Register on January 13, 2005,
will be and are the terms and provisions
of this order amending the order and are
set forth in full herein.

PART 927—PEARS GROWN IN
OREGON AND WASHINGTON

1. The authority citation for 7 CFR
part 927 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Revise the heading of part 927 to
read as set forth above.
3. Revise §927.1 to read as follows:

§927.1 Secretary.

Secretary means the Secretary of
Agriculture of the United States, or any
officer or employee of the Department of
Agriculture who has been delegated, or
to whom authority may hereafter be
delegated, the authority to act for the
Secretary.

4. Revise § 927.3 to read as follows:

§927.3 Person.

Person means an individual
partnership, corporation, association,
legal representative, or any other
business unit.

5. Revise §927.4 to read as follows:

§927.4 Pears.

(a) Pears means and includes any and
all varieties or subvarieties of pears with
the genus Pyrus that are produced in the
production area and are classified as:

(1) Summer/fall pears including
Bartlett and Starkrimson pears;

(2) Winter pears including Beurre
D’Anjou, Beurre Bosc, Doyenne du
Comice, Concorde, Forelle, Winter
Nelis, Packham, Seckel, and Taylor’s
Gold pears; and

(3) Other pears including any or all
other varieties or subvarieties of pears
not classified as summer/fall or winter
pears.

(b) The Fresh Pear Committee and/or
the Processed Pear Committee, with the
approval of the Secretary, may recognize
new or delete obsolete varieties or
subvarieties for each category.

6. Revise §927.5 to read as follows:

§927.5 Size.

Size means the number of pears
which can be packed in a 44-pound net
weight standard box or container
equivalent, or as “‘size” means the
greatest transverse diameter of the pear
taken at right angles to a line running
from the stem to the blossom end, or
such other specifications more

specifically defined in a regulation
issued under this part.
7. Revise § 927.6 to read as follows:

§927.6 Grower.

Grower is synonymous with producer
and means any person engaged in the
production of pears, either as owner or
as tenant.

8. Revise § 927.7 to read as follows:

§927.7 Handler.

Handler is synonymous with shipper
and means any person (except a
common or contract carrier transporting
pears owned by another person) who, as
owner, agent, broker, or otherwise, ships
or handles pears, or causes pears to be
shipped or handled by rail, truck, boat,
or any other means whatsoever.

9. Revise §927.8 to read as follows:

§927.8 Ship or handle.

Ship or handle means to sell, deliver,
consign, transport or ship pears within
the production area or between the
production area and any point outside
thereof, including receiving pears for
processing: Provided, That the term
‘“’handle”” shall not include the
transportation of pear shipments within
the production area from the orchard
where grown to a packing facility
located within the production area for
preparation for market or delivery for
processing.

10. Revise § 927.9 to read as follows:

§927.9 Fiscal period.

Fiscal period means the period
beginning July 1 of any year and ending
June 30 of the following year or such
may be approved by the Secretary
pursuant to a joint recommendation by
the Fresh Pear Committee and the
Processed Pear Committee.

11. Revise §927.11 to read as follows:

§927.11 District.

District means the applicable one of
the following-described subdivisions of
the production area covered by the
provisions of this subpart:

(a) For the purpose of committee
representation, administration and
application of provisions of this subpart
as applicable to pears for the fresh
market, districts shall be defined as
follows:

(1) Medford District shall include all
the counties in the State of Oregon
except for Hood River and Wasco
counties.

(2) Mid-Columbia District shall
include Hood River and Wasco counties
in the State of Oregon, and the counties
of Skamania and Klickitat in the State
of Washington.

(3) Wenatchee District shall include
the counties of King, Chelan, Okanogan,

Douglas, Grant, Lincoln, and Spokane in
the State of Washington, and all other
counties in Washington lying north
thereof.

(4) Yakima District shall include all of
the State of Washington, not included in
the Wenatchee District or in the Mid-
Columbia District.

(b) For the purpose of committee
representation, administration and
application of provisions of this subpart
as applicable to pears for processing,
districts shall be defined as follows:

(1) The State of Washington.

(2) The State of Oregon.

(c) The Secretary, upon
recommendation of the Fresh Pear
Comumittee or the Processed Pear
Committee, may reestablish districts
within the production area.

12. Revise §927.13 to read as follows:

§927.13 Subvariety.

Subvariety means and includes any
mutation, sport, or other derivation of
any of the varieties covered in § 927.4
which is recognized by the Fresh Pear
Committee or the Processed Pear
Committee and approved by the
Secretary. Recognition of a subvariety
shall include classification within a
varietal group for the purposes of votes
conducted under § 927.52.

13. Add a new §927.14 to read as
follows:

§927.14 Processor.

Processor means any person who as
owner, agent, broker, or otherwise,
commercially processes pears in the
production area.

14. Add a new §927.15 to read as
follows:

§927.15 Process.

Process means to can, concentrate,
freeze, dehydrate, press or puree pears,
or in any other way convert pears
commercially into a processed product.

15. Revise the undesignated center
heading preceding § 927.20 to read as
follows:

Administrative Bodies
16. Revise §927.20 to read as follows:

§927.20 Establishment and membership.
There are hereby established two
committees to administer the terms and
provisions of this subpart as specifically
provided in §§927.20 through 927.35:
(a) A Fresh Pear Committee,
consisting of 13 individual persons as
its members is established to administer
order provisions relating to the handling
of pears for the fresh market. Six
members of the Fresh Pear Committee
shall be growers, six members shall be
handlers, and one member shall
represent the public. For each member
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there shall be two alternates, designated
as the “first alternate” and the “second
alternate,” respectively. Each district
shall be represented by one grower
member and one handler member,
except that the Mid-Columbia District
and the Wenatchee District shall be
represented by two grower members and
two handler members.

(b) A Processed Pear Committee
consisting of 10 members is established
to administer order provisions relating
to the handling of pears for processing.
Three members of the Processed Pear
Committee shall be growers, three
members shall be handlers, three
members shall be processors, and one
member shall represent the public. For
each member there shall be two
alternates, designated as the “first
alternate” and the ‘“‘second alternate,”
respectively. District 1, the State of
Washington, shall be represented by two
grower members, two handler members
and two processor members. District 2,
the State of Oregon, shall be represented
by one grower member, one handler
member and one processor member.

(c) The Secretary, upon
recommendation of the Fresh Pear
Committee or the Processed Pear
Committee may reapportion members
among districts, may change the number
of members and alternates, and may
change the composition by changing the
ratio of members, including their
alternates. In recommending any such
changes, the following shall be
considered:

(1) Shifts in pear acreage within
districts and within the production area
during recent years;

(2) The importance of new pear
production in its relation to existing
districts;

(3) The equitable relationship
between membership and districts;

(4) Economies to result for growers in
promoting efficient administration due
to redistricting or reapportionment of
members within districts; and

(5) Other relevant factors.

17. Revise §927.21 to read as follows:

§927.21 Nomination and selection of
members and their respective alternates.
Grower members and their respective
alternates for each district shall be
selected by the Secretary from nominees
elected by the growers in such district.
Handler members and their respective
alternates for each district shall be
selected by the Secretary from nominees
elected by the handlers in such district.
Processor members and their respective
alternates shall be selected by the
Secretary from nominees elected by the
processors. Public members for each
committee shall be nominated by the

Fresh Pear Committee and the Processed
Pear Committee, each independently,
and selected by the Secretary. The Fresh
Pear Committee and the Processed Pear
Committee may, each independently,
prescribe such additional qualifications,
administrative rules and procedures for
selection for each candidate as it deems
necessary and as the Secretary approves.
18. Revise §927.22 to read as follows:

§927.22 Meetings for election of
nominees.

(a) Nominations for members of the
Fresh Pear Committee and their
alternates shall be made at meetings of
growers and handlers held in each of
the districts designated in §927.11 at
such times and places designated by the
Fresh Pear Committee.

(b) Nominations for grower and
handler members of the Processed Pear
Committee and their alternates shall be
made at meetings of growers and
handlers held in each of the districts
designated in §927.11 at such times and
places designated by the Processed Pear
Committee. Nominations for processor
members of the Processed Pear
Committee and their alternates shall be
made at a meeting of processors at such
time and place designated by the
Processed Pear Committee.

19. Revise §927.23 to read as follows:

§927.23 Voting.

Only growers in attendance at
meetings for election of nominees shall
participate in the nomination of grower
members and their alternates, and only
handlers in attendance at meetings for
election of nominees shall participate in
the nomination of handler members and
their alternates, and only processors in
attendance for election of nominees
shall participate in the nomination of
processor members and their alternates.
A grower may participate only in the
election held in the district in which he
or she produces pears, and a handler
may participate only in the election
held in the district in which he or she
handles pears. Each person may vote as
a grower, handler or processor, but not
a combination thereof. Each grower,
handler and processor shall be entitled
to cast one vote, on behalf of himself,
his agents, partners, affiliates,
subsidiaries, and representatives, for
each nominee to be elected.

20. Revise §927.24 to read as follows:

§927.24 Eligibility for membership.

Each grower member and each of his
or her alternates shall be a grower, or an
officer or employee of a corporate or
LLGC grower, who grows pears in the
district in which and for which he or
she is nominated and selected. Each

handler member and each of his or her
alternates shall be a handler, or an
officer or employee of a handler,
handling pears in the district in and for
which he or she is nominated and
selected. Each processor member and
each of their alternates shall be a
processor, or an officer or employee of
a processor, who processes pears in the
production area.

21. Revise § 927.26 to read as follows:

§927.26 Qualifications.

Any person prior to or within 15 days
after selection as a member or as an
alternate for a member of the Fresh Pear
Committee or the Processed Pear
Committee shall qualify by filing with
the Secretary a written acceptance of the
person’s willingness to serve.

22. Revise § 927.27 to read as follows:

§927.27 Term of office.

The term of office of each member
and alternate member of the Fresh Pear
Committee and the Processed Pear
Committee shall be for two years
beginning July 1 and ending June 30:
Provided, That the terms of office of
one-half the initial members and
alternates shall end June 30, 2006; and
that beginning with the 2005-2006
fiscal period, no member shall serve
more than three consecutive two-year
terms unless specifically exempted by
the Secretary. Members and alternate
members shall serve in such capacities
for the portion of the term of office for
which they are selected and have
qualified and until their respective
successors are selected and have
qualified. The terms of office of
successor members and alternates shall
be so determined that one-half of the
total committee membership ends each
June 30.

23. Revise §927.28 to read as follows:

§927.28 Alternates for members.

The first alternate for a member shall
act in the place and stead of the member
for whom he or she is an alternate
during such member’s absence. In the
event of the death, removal, resignation,
or disqualification of a member, his or
her first alternate shall act as a member
until a successor for the member is
selected and has qualified. The second
alternate for a member shall serve in the
place and stead of the member for
whom he or she is an alternate
whenever both the member and his or
her first alternate are unable to serve. In
the event that a member of the Fresh
Pear Committee or the Processed Pear
Committee and both that member’s
alternates are unable to attend a
meeting, the member may designate any
other alternate member from the same
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group (handler, processor, or grower) to
serve in that member’s place and stead.
24. Revise § 927.29 to read as follows:

§927.29 Vacancies.

To fill any vacancy occasioned by the
failure of any person selected as a
member or as an alternate for a member
of the Fresh Pear Committee or the
Processed Pear Committee to qualify, or
in the event of death, removal,
resignation, or disqualification of any
qualified member or qualified alternate
for a member, a successor for his or her
unexpired term shall be nominated and
selected in the manner set forth in
§§927.20 to 927.35. If nominations to
fill any such vacancy are not made
within 20 days after such vacancy
occurs, the Secretary may fill such
vacancy without regard to nominations.

25. Revise § 927.30 to read as follows:

§927.30 Compensation and expenses.

The members and alternates for
members shall serve without
compensation, but may be reimbursed
for expenses necessarily incurred by
them in the performance of their
respective duties.

26. Revise §927.31 to read as follows:

§927.31 Powers.

The Fresh Pear Committee and the
Processed Pear Committee shall have
the following powers to exercise each
independently:

(a) To administer, as specifically
provided in §§927.20 to 927.35, the
terms and provisions of this subpart:

(b) To make administrative rules and
regulations in accordance with, and to
effectuate, the terms and provisions of
this subpart; and

(c) To receive, investigate, and report
to the Secretary complaints of violations
of the provisions of this subpart.

27. Revise §927.32 to read as follows:

§927.32 Duties.

The duties of the Fresh Pear
Committee and the Processed Pear
Committee, each independently, shall
be as follows:

(a) To act as intermediary between the
Secretary and any grower, handler or
processor;

(b) To keep minutes, books, and
records which will reflect clearly all of
the acts and transactions. The minutes,
books, and records shall be subject at
any time to examination by the
Secretary or by such person as may be
designated by the Secretary;

(c) To investigate, from time to time,
and to assemble data on the growing,
harvesting, shipping, and marketing
conditions relative to pears, and to
furnish to the Secretary such available
information as may be requested;

(d) To perform such duties as may be
assigned to it from time to time by the
Secretary in connection with the
administration of section 32 of the Act
to amend the Agricultural Adjustment
Act, and for other purposes, Public Act
No. 320, 74th Congress, approved
August 24, 1935 (49 Stat. 774), as
amended;

(e) To cause the books to be audited
by one or more competent accountants
at the end of each fiscal year and at such
other times as the Fresh Pear Committee
or the Processed Pear Committee may
deem necessary or as the Secretary may
request, and to file with the Secretary
copies of any and all audit reports
made;

(f) To appoint such employees agents,
and representatives as it may deem
necessary, and to determine the
compensation and define the duties of
each;

(g) To give the Secretary, or the
designated agent of the Secretary, the
same notice of meetings as is given to
the members of the Fresh Pear
Committee or the Processed Pear
Committee;

(h) To select a chairman of the Fresh
Pear Committee or the Processed Pear
Committee and, from time to time, such
other officers as it may deem advisable
and to define the duties of each; and

(i) To submit to the Secretary as soon
as practicable after the beginning of
each fiscal period, a budget for such
fiscal year, including a report in
explanation of the items appearing
therein and a recommendation as to the
rate of assessment for such period.

28. Revise §927.33 to read as follows:

§927.33 Procedure.

(a) Quorum and voting. A quorum at
a meeting of the Fresh Pear Committee
or the Processed Pear Committee shall
consist of 75 percent of the number of
committee members, or alternates then
serving in the place of any members,
respectively. Except as otherwise
provided in § 927.52, all decisions of the
Fresh Pear Committee or the Processed
Pear Committee at any meeting shall
require the concurring vote of at least 75
percent of those members present,
including alternates then serving in the
place of any members.

(b) Mail voting. The Fresh Pear
Committee or the Processed Pear
Committee may provide for members
voting by mail, telecopier or other
electronic means, telephone, or
telegraph, upon due notice to all
members. Promptly after voting by
telephone or telegraph, each member
thus voting shall confirm in writing, the
vote so cast.

29. Revise § 927.34 to read as follows:

§927.34 Right of the Secretary.

The members and alternates for
members and any agent or employee
appointed or employed by the Fresh
Pear Committee or the Processed Pear
Committee shall be subject to removal
or suspension by the Secretary at any
time. Each and every regulation,
decision, determination, or other act
shall be subject to the continuing right
of the Secretary to disapprove of the
same at any time, and, upon such
disapproval, shall be deemed null and
void, except as to acts done in reliance
thereon or in compliance therewith
prior to such disapproval by the
Secretary.

30. Revise §927.35 to read as follows:

§927.35 Funds and other property.

(a) All funds received pursuant to any
of the provisions of this subpart shall be
used solely for the purposes specified in
this subpart, and the Secretary may
require the Fresh Pear Committee or the
Processed Pear Committee and its
members to account for all receipts and
disbursements.

(b) Upon the death, resignation,
removal, disqualification, or expiration
of the term of office of any member or
employee, all books, records, funds, and
other property in his or her possession
belonging to the Fresh Pear Committee
or the Processed Pear Committee shall
be delivered to his or her successor in
office or to the Fresh Pear Committee or
Processed Pear Committee, and such
assignments and other instruments shall
be executed as may be necessary to vest
in such successor or in the Fresh Pear
Committee or Processed Pear Committee
full title to all the books, records, funds,
and other property in the possession or
under the control of such member or
employee pursuant to this subpart.

31. Remove §927.36, Public advisors.

32. Revise §927.40 to read as follows:

§927.40 Expenses.

The Fresh Pear Committee and the
Processed Pear Committee are
authorized, each independently, to
incur such expenses as the Secretary
finds may be necessary to carry out their
functions under this subpart. The funds
to cover such expenses shall be acquired
by the levying of assessments as
provided in § 927.41.

33. Revise §927.41 to read as follows:

§927.41 Assessments.

(a) Assessments will be levied only
upon handlers who first handle pears.
Each handler shall pay assessments on
all pears handled by such handler as the
pro rata share of the expenses which the
Secretary finds are reasonable and likely
to be incurred by the Fresh Pear
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Committee or the Processed Pear
Committee during a fiscal period. The
payment of assessments for the
maintenance and functioning of the
Fresh Pear Committee or the Processed
Pear Committee may be required under
this part throughout the period such
assessments are payable irrespective of
whether particular provisions thereof
are suspended or become inoperative.

(b)(1) Based upon a recommendation
of the Fresh Pear Committee or other
available data, the Secretary shall fix
three base rates of assessment for pears
that handlers shall pay on pears
handled for the fresh market during
each fiscal period. Such base rates shall
include one rate of assessment for any
or all varieties or subvarieties of pears
classified as summer/fall; one rate of
assessment for any or all varieties or
subvarieties of pears, classified as
winter; and one rate of assessment for
any or all varieties or subvarieties of
pears classified as other. Upon
recommendation of the Fresh Pear
Committee or other available data, the
Secretary may also fix supplemental
rates of assessment on individual
varieties or subvarieties categorized
within the above-defined assessment
classifications to secure sufficient funds
to provide for projects authorized under
§927.47. At any time during the fiscal
period when it is determined on the
basis of a Fresh Pear Committee
recommendation or other information
that different rates are necessary for
fresh pears or for any varieties or
subvarieties, the Secretary may modify
those rates of assessment and such new
rate shall apply to any or all varieties or
subvarieties that are shipped during the
fiscal period for fresh market.

(2) Based upon a recommendation of
the Processed Pear Committee or other
available data, the Secretary shall fix
three base rates of assessment for pears
that handlers shall pay on pears
handled for processing during each
fiscal period. Such base rates shall
include one rate of assessment for any
or all varieties or subvarieties of pears
classified as summer/fall; one rate of
assessment for any or all varieties or
subvarieties of pears, classified as
winter; and one rate of assessment for
any or all varieties or subvarieties of
pears classified as other. Upon
recommendation of the Processed Pear
Committee or other available data, the
Secretary may also fix supplemental
rates of assessment on individual
varieties or subvarieties categorized
within the above-defined assessment
classifications to secure sufficient funds
to provide for projects authorized under
§927.47. At any time during the fiscal
period when it is determined on the

basis of a Processed Pear Committee
recommendation or other information
that different rates are necessary for
pears for processing or for any varieties
or subvarieties, the Secretary may
modify those rates of assessment and
such new rate shall apply to any or all
varieties or subvarieties of pears that are
shipped during the fiscal period for
processing.

(c) Based on the recommendation of
the Fresh Pear Committee, the Processed
Pear Committee or other available data,
the Secretary may establish additional
base rates of assessments, or change or
modify the base rate classifications
defined in paragraphs (a) and (b) of this
section.

(d) The Fresh Pear Committee or the
Processed Pear Committee may impose
a late payment charge on any handler
who fails to pay any assessment within
the time prescribed. In the event the
handler thereafter fails to pay the
amount outstanding, including the late
payment charge, within the prescribed
time, the Fresh Pear Committee or the
Processed Pear Committee may impose
an additional charge in the form of
interest on such outstanding amount.
The Fresh Pear Committee or the
Processed Pear Committee, with the
approval of the Secretary, shall
prescribe the amount of such late
payment charge and rate of interest.

(e) In order to provide funds to carry
out the functions of the Fresh Pear
Committee or the Processed Pear
Committee prior to commencement of
shipments in any season, handlers may
make advance payments of assessments,
which advance payments shall be
credited to such handlers and the
assessments of such handlers shall be
adjusted so that such assessments are
based upon the quantity of each variety
or subvariety of pears handled by such
handlers during such season. Further,
payment discounts may be authorized
by the Fresh Pear Committee or the
Processed Pear Committee upon the
approval of the Secretary to handlers
making such advance assessment
payments.

34, Revise §927.42 to read as follows:

§927.42 Accounting.

(a) If, at the end of a fiscal period, the
assessments collected are in excess of
expenses incurred, the Fresh Pear
Committee or the Processed Pear
Committee may carryover such excess
into subsequent fiscal periods as a
reserve: Provided, That funds already in
the reserve do not exceed approximately
one fiscal period’s expenses. Such
reserve may be used to cover any
expense authorized under this part and
to cover necessary expenses of

liquidation in the event of termination
of this part. Any such excess not
retained in a reserve or applied to any
outstanding obligation of the person
from whom it was collected shall be
refunded proportionately to the persons
from whom it was collected. Upon
termination of this part, any funds not
required to defray the necessary
expenses of liquidation shall be
disposed of in such manner as the
Secretary may determine to be
appropriate: Provided, That to the extent
practical, such funds shall be returned
pro rata to the persons from whom such
funds were collected.

(b) All funds received pursuant to the
provisions of this part shall be used
solely for the purpose specified in this
part and shall be accounted for in the
manner provided in this part. The
Secretary may at any time require the
Fresh Pear Committee or the Processed
Pear Committee and its members to
account for all receipts and
disbursements.

35. Revise §927.43 to read as follows:

§927.43 Use of funds.

From the funds acquired pursuant to
§927.41 the Fresh Pear Committee and
the Processed Pear Committee, each
independently, shall pay the salaries of
its employees, if any, and pay the
expenses necessarily incurred in the
performance of the duties of the Fresh
Pear Committee or the Processed Pear
Committee.

36. Remove §927.44, Collection of
unpaid assessments.

37. Revise §927.45 to read as follows:

§927.45 Contributions.

The Fresh Pear Committee or the
Processed Pear Committee may accept
voluntary contributions but these shall
only be used to pay expenses incurred
pursuant to § 927.47. Furthermore, such
contributions shall be free from any
encumbrances by the donor and the
Fresh Pear Committee or the Processed
Pear Committee shall retain complete
control of their use.

38. Revise §927.47 to read as follows:

§927.47 Research and development.

The Fresh Pear Committee or the
Processed Pear Committee, with the
approval of the Secretary, may establish
or provide for the establishment of
production and post-harvest research, or
marketing research and development
projects designed to assist, improve, or
promote the marketing, distribution,
and consumption of pears. Such
projects may provide for any form of
marketing promotion, including paid
advertising. The expense of such
projects shall be paid from funds
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collected pursuant to §§927.41 and
927.45. Expenditures for a particular
variety or subvariety of pears shall
approximate the amount of assessments
and voluntary contributions collected
for that variety or subvariety of pears.
39. Revise §927.50 to read as follows:

§927.50 Marketing policy.

(a) It shall be the duty of the Fresh
Pear Committee to investigate, from
time to time, supply and demand
conditions relative to pears and each
grade, size, and quality of each variety
or subvariety thereof. Such
investigations shall be with respect to
the following:

(1) Estimated production of each
variety or subvariety of pears and of
each grade, size, and quality thereof;

(2) Prospective supplies and prices of
pears and other fruits, both in fresh and
processed form, which are competitive
to the marketing of pears;

(3) Prospective exports of pears and
imports of pears from other producing
areas;

(4) Probable harvesting period for
each variety or subvariety of pears;

(5) The trend and level of consumer
income;

(6) General economic conditions; and

(7) Other relevant factors.

(b) On or before August 1 of each year,
the Fresh Pear Committee shall
recommend regulations to the Secretary
if it finds, on the basis of the foregoing
investigations, that such regulation as is
provided in § 927.51 will tend to
effectuate the declared policy of the act.

(c) In the event the Fresh Pear
Committee at any time finds that by
reason of changed conditions any
regulation issued pursuant to § 927.51
should be modified, suspended, or
terminated, it shall so recommend to the
Secretary.

40. Revise §927.51 to read as follows:

§927.51 Issuance of regulations; and
modification, suspension, or termination
thereof.

(a) Whenever the Secretary finds,
from the recommendations and
information submitted by the Fresh Pear
Committee, or from other available
information, that regulation, in the
manner specified in this section, of the
shipment of fresh pears would tend to
effectuate the declared policy of the act,
he or she shall so limit the shipment of
such pears during a specified period or
periods. Such regulation may:

(1) Limit the total quantity of any
grade, size, quality, or combinations
thereof, of any variety or subvariety of
pears grown in any district and may
prescribe different requirements
applicable to shipments to different
export markets;

(2) Limit, during any period or
periods, the shipment of any particular
grade, size, quality, or any combination
thereof, of any variety or subvariety, of
pears grown in any district or districts
of the production area; and

(3) Provide a method, through rules
and regulation issued pursuant to this
part, for fixing markings on the
container or containers, which may be
used in the packaging or handling of
pears, including appropriate logo or
other container markings to identify the
contents thereof.

(b) Whenever the Secretary finds,
from the recommendations and
information submitted by the Fresh Pear
Committee, or from other available
information, that a regulation should be
modified, suspended, or terminated
with respect to any or all shipments of
fresh pears grown in any district in
order to effectuate the declared policy of
the act, he or she shall so modify,
suspend, or terminate such regulation. If
the Secretary finds, from the
recommendations and information
submitted by the Fresh Pear Committee,
or from other available information, that
a regulation obstructs or does not tend
to effectuate the declared policy of the
act, he or she shall suspend or terminate
such regulation. On the same basis and
in like manner, the Secretary may
terminate any such modification or
suspension.

41. Revise § 927.52 to read as follows:

§927.52 Prerequisites to
recommendations.

(a) Decisions of the Fresh Pear
Committee or the Processed Pear
Committee with respect to any
recommendations to the Secretary
pursuant to the establishment or
modification of a supplemental rate of
assessment for an individual variety or
subvariety of pears shall be made by
affirmative vote of not less than 75
percent of the applicable total number
of votes, computed in the manner
hereinafter described in this section, of
all members. Decisions of the Fresh Pear
Committee pursuant to the provisions of
§927.50 shall be made by an affirmative
vote of not less than 80 percent of the
applicable total number of votes,
computed in the manner hereinafter
prescribed in this section, of all
members.

(b) With respect to a particular variety
or subvariety of pears, the applicable
total number of votes shall be the
aggregate of the votes allotted to the
members in accordance with the
following: Each member shall have one
vote as an individual and, in addition,
shall have a vote equal to the percentage
of the vote of the district represented by

such member; and such district vote
shall be computed as soon as practical
after the beginning of each fiscal period
on either:

(1) The basis of one vote for each
25,000 boxes (except 2,500 boxes for
varieties or subvarieties with less than
200,000 standard boxes or container
equivalents) of the average quantity of
such variety or subvariety produced in
the particular district and shipped
therefrom during the immediately
preceding three fiscal periods; or

(2) Such other basis as the Fresh Pear
Committee or the Processed Pear
Committee may recommend and the
Secretary may approve. The votes so
allotted to a member may be cast by
such member on each recommendation
relative to the variety or subvariety of
pears on which such votes were
computed.

42. Revise §927.53 to read as follows:

§927.53 Notification.

(a) The Fresh Pear Committee shall
give prompt notice to growers and
handlers of each recommendation to the
Secretary pursuant to the provisions of
§927.50.

(b) The Secretary shall immediately
notify the Fresh Pear Committee of the
issuance of each regulation and of each
modification, suspension, or
termination of a regulation and the
Fresh Pear Committee shall give prompt
notice thereof to growers and handlers.

42a. Remove §927.54, Exemption
certificates.

43. Amend § 927.60 by revising
paragraph (a) and adding a new
paragraph (c) to read as follows:

§927.60 Inspection and certification.

(a) Handlers shall ship only fresh
pears inspected by the Federal-State
Inspection Service or under a program
developed by the Federal-State
Inspection Service: except, that such
inspection and certification of
shipments of pears may be performed by
such other inspection service as the
Fresh Pear Committee, with the
approval of the Secretary, may
designate. Promptly after shipment of
any pears, the handler shall submit, or
cause to be submitted, to the Fresh Pear
Committee a copy of the inspection
certificate issued on such shipment.

* * * * *

(c) The Fresh Pear Committee may,
with the approval of the Secretary,
prescribe rules and regulations
modifying or eliminating the
requirement for mandatory inspection
and certification of shipments:
Provided, That an adequate method of
ensuring compliance with quality and
size requirements is developed.
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44. Revise §927.65 to read as follows:

§927.65 Exemption from regulation.

(a) Nothing contained in this subpart
shall limit or authorize the limitation of
shipment of pears for consumption by
charitable institutions or distribution by
relief agencies, nor shall any assessment
be computed on pears so shipped. The
Fresh Pear Committee or the Processed
Pear Committee may prescribe
regulations to prevent pears shipped for
either of such purposes from entering
commercial channels of trade contrary
to the provisions of this subpart.

(b) The Fresh Pear Committee or the
Processed Pear Committee may
prescribe rules and regulations, to
become effective upon the approval of
the Secretary, whereby quantities of
pears or types of pear shipments may be
exempted from any or all provisions of
this subpart.

45. Revise §927.70 to read as follows:

§927.70 Reports.

(a) Upon the request of the Fresh Pear
Committee or the Processed Pear
Committee, and subject to the approval
of the Secretary, each handler shall
furnish to the aforesaid committee,
respectively, in such manner and at
such times as it prescribes, such
information as will enable it to perform
its duties under this subpart.

(b) All such reports shall be held
under appropriate protective
classification and custody by the Fresh
Pear Committee or the Processed Pear
Committee, or duly appointed
employees thereof, so that the
information contained therein which
may adversely affect the competitive
position of any handler in relation to
other handlers will not be disclosed.
Compilations of general reports from
data submitted by handlers are
authorized subject to the prohibition of
disclosure of individual handler’s
identities or operations.

(c) Each handler shall maintain for at
least two succeeding years such records
of the pears received and of pears
disposed of, by such handler as may be
necessary to verify reports pursuant to
this section.

46. Revise §927.75 to read as follows:

§927.75 Liability.

No member or alternate for a member
of the Fresh Pear Committee or the
Processed Pear Committee, nor any
employee or agent thereof, shall be held
personally responsible, either
individually or jointly with others, in
any way whatsoever, to any party under
this subpart or to any other person for
errors in judgment, mistakes, or other
acts, either of commission or omission,

as such member, alternate for a member,
agent or employee, except for acts of
dishonesty, willful misconduct, or gross
negligence.

47. Revise §927.76 to read as follows:

§927.76 Agents.

The Secretary may name, by
designation in writing, any person,
including any officer or employee of the
Government or any bureau or division
in the Department of Agriculture to act
as his or her agent or representative in
connection with any of the provisions of
this subpart.

48. Revise §927.77 to read as follows:

§927.77 Effective time.

The provisions of this subpart and of
any amendment thereto shall become
effective at such time as the Secretary
may declare, and shall continue in force
until terminated in one of the ways
specified in § 927.78.

49. Amend § 927.78 by revising
paragraphs (b), (c), and (d) to read as
follows:

§927.78 Termination.

* * * * *

(b) The Secretary shall terminate or
suspend the operation of any or all of
the provisions of this subpart whenever
he or she finds that such operation
obstructs or does not tend to effectuate
the declared policy of the act.

(c) The Secretary shall terminate the
provisions of this subpart applicable to
fresh pears for market or pears for
processing at the end of any fiscal
period whenever the Secretary finds, by
referendum or otherwise, that such
termination is favored by a majority of
growers of fresh pears for market or
pears for processing, respectively:
Provided, That such majority has during
such period produced more than 50
percent of the volume of fresh pears for
market or pears for processing,
respectively, in the production area.
Such termination shall be effective only
if announced on or before the last day
of the then current fiscal period.

(d) The Secretary shall conduct a
referendum within every six-year period
beginning on the date this section
becomes effective, to ascertain whether
continuance of the provisions of this
subpart applicable to fresh pears for
market or pears for processing are
favored by producers of pears for the
fresh market and pears for processing,
respectively. The Secretary may
terminate the provisions of this subpart
at the end of any fiscal period in which
the Secretary has found that
continuance of this subpart is not
favored by producers who, during a
representative period determined by the

Secretary, have been engaged in the
production of fresh pears for market or
pears for processing in the production
area: Provided, That termination of the
order shall be effective only if
announced on or before the last day of

the then current fiscal period.
* * * * *

50. Revise §927.79 to read as follows:

§927.79 Proceedings after termination.

(a) Upon the termination of this
subpart, the members of the Fresh Pear
Committee or the Processed Pear
Committee then functioning shall
continue as joint trustees for the
purpose of liquidating all funds and
property then in the possession or under
the control of the Fresh Pear Committee
or the Processed Pear Committee,
including claims for any funds unpaid
or property not delivered at the time of
such termination.

(b) The joint trustees shall continue in
such capacity until discharged by the
Secretary; from time to time account for
all receipts and disbursements; deliver
all funds and property on hand, together
with all books and records of the Fresh
Pear Committee or the Processed Pear
Committee and of the joint trustees, to
such person as the Secretary shall
direct; and, upon the request of the
Secretary, execute such assignments or
other instruments necessary and
appropriate to vest in such person full
title and right to all of the funds,
property, or claims vested in the Fresh
Pear Committee or the Processed Pear
Committee or in said joint trustees.

(c) Any funds collected pursuant to
this subpart and held by such joint
trustees or such person over and above
the amounts necessary to meet
outstanding obligations and the
expenses necessarily incurred by the
joint trustees or such other person in the
performance of their duties under this
subpart, as soon as practicable after the
termination hereof, shall be returned to
the handlers pro rata in proportion to
their contributions thereto.

(d) Any person to whom funds,
property, or claims have been
transferred or delivered by the Fresh
Pear Committee or the Processed Pear
Committee or its members, upon
direction of the Secretary, as provided
in this section, shall be subject to the
same obligations and duties with
respect to said funds, property, or
claims as are imposed upon the
members or upon said joint trustees.

51. Revise § 927.80 to read as follows:

§927.80 Amendments.

Amendments to this subpart may be
proposed from time to time by the Fresh
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Pear Committee or the Processed Pear
Committee or by the Secretary.

[FR Doc. 05—4306 Filed 3—7—-05; 8:45 am|
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20511; Directorate
Identifier 2004—-SW-32-AD]

RIN 2120-AA64

Airworthiness Directives; Agusta
S.p.A. Model A109E Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes
adopting a new airworthiness directive
(AD) for Agusta S.p.A. (Agusta) Model
A109E helicopters. This proposal would
require, within 5 hours time-in-service
(TIS), locating relay K7212 and its
associated cable in the overhead panel
assembly and visually inspecting the
electrical cable in the splice area for
arcing or burns. If arcing or burns are
found, this proposal would require,
before further flight, replacing an
unairworthy cable with an airworthy
cable kit. This proposal is prompted by
an overhead panel inspection report of
incorrect crimping of the pins on the
cable that connects to the relay. An
electrical cable fault during assembly
could result in arcing or burning of the
cable junction at a relay in the overhead
electrical panel. The actions specified
by this proposed AD are intended to
detect arcing or burns of the cable or
relay and to prevent burning of the cable
junction at a relay, a fire in the cockpit,
and subsequent loss of control of the
helicopter.

DATES: Comments must be received on
or before May 9, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically;

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically;

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590;

e Fax: (202) 493-2251; or

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this proposed AD from
Agusta, 21017 Cascina Costa di
Samarate (VA) Italy, Via Giovanni
Agusta 520, telephone 39 (0331) 229111,
fax 39 (0331) 229605—-222595.

You may examine the comments to
this proposed AD in the AD docket on
the Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT:
Carroll Wright, Aviation Safety
Engineer, FAA, Rotorcraft Directorate,
Regulations and Guidance Group, Fort
Worth, Texas 76193-0111, telephone
(817) 222-5120, fax (817) 222-5961.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any written
data, views, or arguments regarding this
proposed AD. Send your comments to
the address listed under the caption
ADDRESSES. Include the docket number
“FAA-2005-20511, Directorate
Identifier 2004—-SW-32—AD" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed
rulemaking. Using the search function
of our docket Web site, you can find and
read the comments to any of our
dockets, including the name of the
individual who sent or signed the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78), or you may visit
http://dms.dot.gov.

Examining the Docket

You may examine the docket that
contains the proposed AD, any
comments, and other information in
person at the Docket Management
System (DMS) Docket Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800—-647—
5227) is located at the plaza level of the
Department of Transportation NASSIF

Building in Room PL—401 at 400
Seventh Street, SW., Washington, DC.
Comments will be available in the AD
docket shortly after the DMS receives
them.

Discussion

Ente Nazionale per I’Aiazione Civile
(ENAC), the airworthiness authority for
Italy, notified the FAA that an unsafe
condition may exist on Agusta Model
A109E helicopters. ENAC advises
carrying out the controls and
modification called for by Agusta
Bollettino Tecnico No. 109EP-22, dated
November 12, 2001 (BT 109EP-22).

Agusta has issued BT 109EP-22,
which specifies visually inspecting the
cable for the possible presence of arcing
or burns. If the presence of arcing or
burns are found, the BT specifies
modifying the direct current electrical
system bus bar connections with a kit,
P/N 109-0823-01-101.

ENAC classified this service bulletin
as mandatory and issued AD No. 2001—
481, dated November 13, 2001, to
ensure the continued airworthiness of
these helicopters in Italy.

This helicopter model is
manufactured in Italy and is type
certificated for operation in the United
States under the provisions of 14 CFR
21.29 and the applicable bilateral
agreement. Pursuant to the applicable
bilateral agreement, Italy has kept us
informed of the situation described
above. We have examined the findings
of ENAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

This previously described unsafe
condition is likely to exist or develop on
other helicopters of the same type
design registered in the United States.
Therefore, the proposed AD would
require, within 5 hours TIS, visually
inspecting the cable, P/N 109-0753-10,
for arcing and burns in the splice area
where it connects to relay K7212. If no
arcing or burns are found, no further
action would be required. If arcing or
burns are found, this AD would require,
before further flight, replacing the cable
with an airworthy cable kit, P/N 109—
0823-01-101, and testing the electrical
system. The actions would be required
to be done by following the service
bulletin described previously.

We estimate that this proposed AD
would affect 12 helicopters of U.S.
registry. The proposed actions would
take about 1/2 work hour to visually
inspect and 2.5 work hours to replace
the cable per helicopter at an average
labor rate of $65 per work hour.
Required parts would cost about $707.
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Based on these figures, we estimate the
total cost impact of the proposed AD on
U.S. operators to be $10,824 assuming
the cable would be replaced on the
entire fleet.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. Additionally, this proposed AD
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a draft economic
evaluation of the estimated costs to
comply with this proposed AD. See the
DMS to examine the draft economic
evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part

39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

Augusta S.p.A: Docket No. FAA-2005—
20511; Directorate Identifier 2004—SW—
32-AD.

Applicability: Model A109E helicopters,
serial numbers (S/N) 11084 through 11113
except S/N 11096, 11103, 11105, 11106,
11107, 11110, and 11111, certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To detect arcing or burns of the cable or
relay and to prevent burning of the cable
junction at a relay, a fire in the cockpit, and
subsequent loss of control of the helicopter,
do the following:

(a) Within 5 hours time-in-service, visually
inspect the cable, part number (P/N) 109—
0753-10, for arcing and burns in the splice
area where it connects to relay K7212. Refer
to Figures 1 and 3 of the Agusta Bollettino
Tecnico No. 109EP-22, dated November 12,
2001 (ABT) for the location of the cable and
the relay in the cockpit overhead panel.

(b) If arcing or burns are found, before
further flight, replace the cable, P/N 109—
0753-10, with an airworthy cable kit, P/N
109-0823-01-101 and test the electrical
system by following the Compliance
Instructions, Part II, of the ABT.

(c) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Safety Management Group,
Rotorcraft Directorate, FAA, for information
about previously approved alternative
methods of compliance.

Note: The subject of this AD is addressed
in Ente Nazionale per I’Aviazione Civile
(Italy) AD 2001-481, dated November 13,
2001.

Issued in Fort Worth, Texas, on March 1,
2005.

David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 05—4405 Filed 3—7-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20512; Directorate
Identifier 2004-SW-35-AD]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model EC 155B, EC155B1, SA—
365N, SA-365N1, AS-365N2, and AS
365 N3 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes
superseding an existing airworthiness
directive (AD) that applies to Eurocopter
France (Eurocopter) Model EC 155B,
SA-365N and N1, AS—-365N2, and AS
365 N3 helicopters. That AD currently
requires inspecting the hydraulic brake
hose (hose) for crazing, pinching,
distortion, or leaks at the torque link
hinge and replacing the hose, if
necessary. That AD also requires
inspecting the hose and the emergency
flotation gear pipe to ensure adequate
clearance, and adjusting the landing
gear leg, if necessary. This action would
require the same actions as the existing
AD and would add a model to the
applicability. This proposal is prompted
by notification by the manufacturer and
the European Authority that another
affected model helicopter, the Model
EC155B1, may have the same unsafe
condition and should be added to the
existing AD. The actions specified by
the proposed AD are intended to
prevent failure of a hose, resulting in
failure of hydraulic pressure to the
brakes on the affected landing gear
wheel, and subsequent loss of control of
the helicopter during a run-on landing.
DATES: Comments must be received on
or before May 9, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically;

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically;

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DG 20590;

e Fax: 202—-493-2251; or

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
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400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this proposed AD from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, Texas
75053—4005, telephone (972) 641-3460,
fax (972) 641-3527.

You may examine the comments to
this proposed AD in the AD docket on
the Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT:
Uday Garadi, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Safety
Management Group, Fort Worth, Texas
76193-0110, telephone (817) 222-5123,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any written
data, views, or arguments regarding this
proposed AD. Send your comments to
the address listed under the caption
ADDRESSES. Include the docket number
“FAA-2005-20512, Directorate
Identifier 2004—SW-35—AD” at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed
rulemaking. Using the search function
of our docket Web site, you can find and
read the comments to any of our
dockets, including the name of the
individual who sent or signed the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78), or you may visit
http://dms.dot.gov.

Examining the Docket

You may examine the docket that
contains the proposed AD, any
comments, and other information in
person at the Docket Management
System (DMS) Docket Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5227) is located at the plaza level of the
Department of Transportation NASSIF
Building in Room PL—401 at 400
Seventh Street, SW., Washington, DC.
Comments will be available in the AD

docket shortly after the DMS receives
them.

Discussion

On August 26, 2003, we issued AD
2003-18-03, Amendment 39-13294 (68
FR 52832, September 8, 2003). That AD
requires, within the next 10 hours time-
in-service (TIS), inspecting the hose for
crazing, pinching, distortion, or leaks at
the torque link hinge and replacing the
hose before further flight, if necessary.
AD 2003-18-03 also requires, at the
next 100-hour TIS inspection,
inspecting the hose and the emergency
flotation gear pipe to ensure adequate
clearance, and adjusting the landing
gear leg, if necessary. That action was
prompted by a report of a hose
compression due to interference with a
clamp that attaches the emergency
flotation gear pipe. The requirements of
that AD are intended to prevent failure
of a hose, resulting in failure of
hydraulic pressure to the brakes on the
affected landing gear wheel, and
subsequent loss of control of the
helicopter during a run-on landing.

Since issuing that AD, the
manufacturer has issued a revision to its
Alert Service Bulletin No. 32A004 to
now include the Model EC155B1
helicopters that we did not include in
the applicability of that AD.

The Direction Generale De L’Aviation
Civile (DGAC), the airworthiness
authority for France, has notified the
FAA that an unsafe condition may exist
on Eurocopter Model EC 155 B1
helicopters as well as the other affected
model helicopters. The DGAC has
advised in AD No. F-2004-099, dated
July 7, 2004, that a report of a wheel
brake hose compression due to
interference with a clamp that attaches
the emergency flotation gear pipe led to
the issue of AD No. 2002-475-007,
which defined measures applicable to
EC 155 version B aircraft. DGAC AD No.
2002-475-007 was cancelled by its
Revision 1, and the DGAC issued AD
No. F-2004-099, dated July 7, 2004,
which supersedes and covers the
requirements of AD 2002—475-007,
extends its affectivity to EC 155 version
B1 aircraft, and refers to revised service
information, with no change to the
technical content. The DGAC issued
that AD after Eurocopter issued Alert
Service Bulletin No. 32A004, Revision
1, dated June 16, 2004. The revised
service bulletin added the Eurocopter
Model EC155B1 to it’s applicability but
didn’t change any technical content.

Eurocopter has also replaced Alert
Telex No. 32.00.09, dated July 31, 2002,
with Alert Service Bulletin No.
32.00.09, dated October 27, 2003. The
service bulletin applies to Eurocopter

Model SA-365N, SA-365N1, AS—
365N2, and AS 365 N3 helicopters and
was issued to replace Alert Telex No.
32.00.09, dated July 31, 2002, and
contained no technical changes. The
DGAC classified this service bulletin as
mandatory and issued AD No. F-2002—
474—-058 R1, dated March 3, 2004. The
proposed AD contains references to both
of these revised documents.

These helicopter models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of 14 CFR
21.29 and the applicable bilateral
agreement. Pursuant to the applicable
bilateral agreement, the DGAC has kept
us informed of the situation described
above. We have examined the findings
of the DGAC, reviewed all available
information, and determined that AD
action is necessary for products of these
type designs that are certificated for
operation in the United States.

This previously described unsafe
condition is likely to exist or develop on
other helicopters of the same type
designs. Therefore, the proposed AD
would supersede AD 2003-18-03. The
proposed AD would add the Eurocopter
Model EC155B1 helicopters to the
applicability and continue to require,
within the next 10 hours TIS, inspecting
the hose for crazing, pinching,
distortion, or leaks at the torque link
hinge and replacing the hose before
further flight, if necessary. The
proposed AD would also continue to
require, at the next 100-hour TIS
inspection, inspecting the hose and the
emergency flotation gear pipe to ensure
adequate clearance, and adjusting the
landing gear leg, if necessary. The
inspections would have to be done in
accordance with the alert service
bulletins described previously.

We estimate that this proposed AD
would affect 48 helicopters of U.S.
registry. It would take approximately 5
work hours per helicopter to accomplish
each inspection and 5 work hours to
replace any parts, as necessary. The
average labor rate is $65 per work hour.
Required parts would cost
approximately $459 for the hose; if
replacing the hose on two sides is
required, the cost would be
approximately $918. Based on these
figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $1,568 per helicopter, or
$56,448 for the entire fleet, assuming 75
percent of the fleet (36 helicopters) is
equipped with emergency flotation gear,
that one inspection is done, and that the
hose on two sides is replaced on those
36 helicopters).
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Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. Additionally, this proposed AD
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a draft economic
evaluation of the estimated costs to
comply with this proposed AD. See the
DMS to examine the draft economic
evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-13294 (68 FR
52832, September 8, 2003), and by
adding a new airworthiness directive
(AD), to read as follows:

Eurocopter France: Docket No. FAA-2005—
20512; Directorate Identifier 2004 SW—
35. Supersedes AD 2003-18-03,
Amendment 39-13294, Docket No.
2002-SW-53-AD.

Applicability: Model EC 155B, EC155B1,
SA-365N, SA—365N1, AS-365N2, and AS
365 N3 helicopters, with emergency flotation
gear installed, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of a hydraulic brake
hose (hose), resulting in failure of hydraulic
pressure to the brakes on the affected landing
gear wheel and subsequent loss of control of
the helicopter during a run-on landing,
accomplish the following:

(a) Within 10 hours time-in-service (TIS),
inspect the hose for crazing, pinching,
distortion, or leaks as illustrated in Area A
of Figure 1 of Eurocopter Alert Service
Bulletin No. 32.00.09, dated October 27, 2003
(ASB No. 32.00.09), for Model SA-365N and
N1, AS-365N2, and AS 365 N3 helicopters,
and Eurocopter Alert Service Bulletin No.
32A004, Revision 1, dated June 16, 2004
(ASB No. 32A004R1), for Model EC 155B and
EC155B1 helicopters.

(b) If crazing, pinching, distortion, or leaks
exist, replace the hose with an airworthy
hose before further flight.

(c) At the next 100-hour TIS inspection,
inspect the hose and the emergency flotation
gear pipe to ensure adequate clearance and
adjust the landing gear leg, if necessary, in
accordance with the Operational Procedure,
paragraph 2.B.2., of ASB No. 32.00.09 or ASB
No. 32A004R1, as applicable.

(d) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Safety Management Group,
Rotorcraft Directorate, FAA, for information
about previously approved alternative
methods of compliance.

Note: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD No. F-2002-474—-058 R1, dated
March 3, 2004 and AD No. F-2004-099,
dated July 7, 2004.

Issued in Fort Worth, Texas, on March 1,
2005.

David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 05-4406 Filed 3—7-05; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20481; Directorate
Identifier 2004—-NM-183—-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC-8-102, -103, -106, —201,
-202, -301, -311, and —-315 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Bombardier Model DHC-8-102,
-103, -106, —201, —202, —301, —311, and
—315 airplanes. This proposed AD
would require operators to install torque
tube catchers on the control columns of
the flight controls. This proposed AD is
prompted by the discovery that a single
malfunction of the torque tube could
result in both flight control columns
being supported by only one self-
aligning bearing. We are proposing this
AD to prevent the torque tube from
fouling against the underfloor control
cables, which could result in reduced
controllability of the airplane.

DATES: We must receive comments on
this proposed AD by April 7, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

¢ By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., Bombardier Regional Aircraft
Division, 123 Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
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of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA—-2005—
20481; the directorate identifier for this
docket is 2004-NM-183—-AD.

FOR FURTHER INFORMATION CONTACT: Ezra
Sasson, Aerospace Engineer, Airframe
and Propulsion Branch, ANE-171, FAA,
New York Aircraft Certification Office,
1600 Stewart Avenue, suite 410,
Westbury, New York 11590; telephone
(516) 228-7320; fax (516) 794—5531.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20481; Directorate Identifier
2004-NM-183—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the airworthiness

authority for Canada, notified us that an
unsafe condition may exist on certain
Bombardier Model DHC-8-102, —103,
-106, -201, —202, —-301, =311, and —315
airplanes. TCCA advises that a single
shear failure in the torque tube of the
control column, inboard of the self-
aligning bearings on the affected
airplanes, could result in the pilot’s and
co-pilot’s control column being
supported by only one self-aligning
bearing. This condition, if not corrected,
could cause the torque tube to foul
against the underfloor control cables
and result in reduced controllability of
the airplane.

Relevant Service Information

Bombardier has issued Service
Bulletin S.B.8-27-90, dated October 28,
2003, which describes procedures for
installing torque tube catchers on the
control columns of the flight controls.
Accomplishing the actions specified in
the service information is intended to
adequately address the unsafe
condition. TCCA mandated the service
information and issued airworthiness
directive CF—2004-08, dated April 20,
2004, to ensure the continued
airworthiness of these airplanes in
Canada.

FAA'’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in Canada and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, TCCA has
kept the FAA informed of the situation
described above. We have examined
TCCA'’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.
Therefore, we are proposing this AD,
which would require operators to install
torque tube catchers on the control
columns of the flight controls. The
proposed AD would require you to use
the Bombardier service information
described previously to perform these
actions, except as discussed under
“Difference Between the Proposed AD
and Canadian AD.”

Difference Between the Proposed AD
and Canadian Airworthiness Directive

While the Canadian airworthiness
directive applies to certain Model DHC—
8-102, -103, -106, -201, —202, -301,
—311, —314, and —315 series airplanes,
this AD applies only to certain Model

DHC-8-102, -103, —106, —201, —202,
—301, —-311, and —315 series airplanes.
Model DHC-8-314 series airplanes are
not type certificated for operation in the
United States.

Costs of Compliance

This proposed AD would affect about
160 airplanes of U.S. registry. The
proposed actions would take about 9
work hours per airplane, at an average
labor rate of $65 per work hour.
Required parts would cost about $490
per airplane. Based on these figures, the
estimated cost of the proposed AD for
U.S. operators is $172,000, or $1,075 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD will not have federalism
implications under Executive Order
13132. This proposed AD will not have
a substantial direct effect on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this proposed AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
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section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Bombardier, Inc. (Formerly de Havilland,
Inc.): Docket No. FAA-2005-20481;
Directorate Identifier 2004-NM-183-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
April 7, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier Model
DHC-8 102, -103, —106, —201, —202, —301,
—311, and —315 airplanes, serial numbers 003

through 584 inclusive, certificated in any
category.

Unsafe Condition

(d) This AD is prompted by the discovery
that a single malfunction of the torque tube
could result in both flight control columns
being supported by only one self-aligning
bearing. We are issuing this AD to prevent
the torque tube from fouling against the
underfloor control cables, which could result
in reduced controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Installation

(f) Within 5,000 flight hours after the
effective date of this AD, install control
column torque tube catchers on the control
columns of the flight controls by
incorporating Modsum 8Q101338 in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
S.B.8-27-90, dated October 28, 2003.

Alternative Methods of Compliance

(g) The Manager, New York Aircraft
Certification Office, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

Related Information

(h) Canadian airworthiness directive CF—
2004-08, dated April 20, 2004, also addresses
the subject of this AD.

Issued in Renton, Washington, on February
24, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05—4407 Filed 3—7-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2005-20500; Directorate
Identifier 2004-NM-235-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A320 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Airbus Model A320 series
airplanes. This proposed AD would
require post-maintenance bleeding of
accumulated air from, or ground
functional testing of, the ram air turbine
(RAT) system; modifying and
reidentifying the airborne ground check
module of the RAT system; and
replacing the RAT reducer assembly if
applicable. This proposed AD is
prompted by reports of unsuccessful in-
flight RAT tests during which a
deployed RAT failed to pressurize the
blue hydraulic circuit of the RAT
system. We are proposing this AD to
prevent failure of the RAT during an in-
flight emergency, which could lead to
loss of hydraulic and electrical power
and reduced controllability of the
airplane.

DATES: We must receive comments on
this proposed AD by April 7, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400

Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA—-2005—
20500; the directorate identifier for this
docket is 2004-NM-235-AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20500; Directorate Identifier
2004-NM-235—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.
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Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

The Direction Générale de 1’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified us that an unsafe condition may
exist on certain Airbus Model A320
series airplanes. The DGAC advises that
several operators have reported
unsuccessful in-flight ram air turbine
(RAT) system tests during which a
deployed RAT failed to pressurize the
blue hydraulic circuit of the RAT
system. Investigation revealed that the
warming flow jet plug installed in the
RAT main housing can allow free air to
accumulate within the RAT system,
leading to RAT pump cavitations. This
condition, if not corrected, could result
in failure of the RAT during an in-flight
emergency, which could lead to loss of
hydraulic and electrical power and
reduced controllability of the airplane.

Relevant Service Information

Airbus has issued All Operators Telex
(AOT) A320-29A1112, Revision 01,
dated April 8, 2004. The AOT describes
procedures for either bleeding
accumulated air from the RAT system or
doing ground functional testing of the
RAT after performing any maintenance
on the blue hydraulic circuit of the RAT
system.

Airbus has issued Service Bulletin
A320-29-1111, dated June 29, 2004.
The service bulletin describes
procedures for modifying and
reidentifying the airborne ground check
module (AGCM) of the RAT system;
and, for certain airplanes, replacing the
reducer assembly with a new reducer
assembly. Accomplishing the actions of
the service bulletin would end the need
for the actions specified by the AOT.

Airbus Service Bulletin A320-29—
1111 refers to Hamilton Sundstrand
Service Bulletin ERPS13GCM-29-5,
dated June 29, 2004, as an additional
source of service information for
modifying and reidentifying the AGCM.

The DGAC mandated the service
information and issued French
airworthiness directive F—2004-150,

dated September 1, 2004, to ensure the
continued airworthiness of these
airplanes in France.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. We have examined the
DGAC’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously.

Costs of Compliance

This proposed AD would affect about
130 airplanes of U.S. registry.

The proposed system bleed/functional
test would take about 1 work hour per
airplane, at an average labor rate of $65
per work hour. Based on these figures,
the estimated cost of the proposed AD
for U.S. operators is $8,450, or $65 per
airplane.

The proposed AGCM replacement
would take about 2 work hours per
airplane, at an average labor rate of $65
per work hour. Required parts would be
supplied at no charge. Based on these
figures, the estimated cost of this
proposed action for U.S. operators is
$16,900, or $130 per airplane.

The proposed reducer replacement,
for subject airplanes, would take about
1 work hour per airplane, at an average
labor rate of $65 per work hour.
Required parts would be supplied at no
charge. Based on these figures, the
estimated cost of this proposed action is
$65 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,

Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus: Docket No. FAA-2005-20500;
Directorate Identifier 2004-NM-235-AD.
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Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
April 7, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A320
series airplanes, certificated in any category;
equipped with Hamilton Sundstrand
airborne ground check module (AGCM)
having part number 769104, 769105, or
760106 installed; except those airplanes on
which Airbus Modification 27189 has been
done in production and on which Airbus
Modification 28413 has not been done.

Unsafe Condition

(d) This AD was prompted by reports of
unsuccessful in-flight ram air turbine (RAT)
tests during which a deployed RAT failed to
pressurize the blue hydraulic circuit of the
RAT system. We are issuing this AD to
prevent failure of the RAT system during an
in-flight emergency, which could lead to loss
of hydraulic and electrical power and
reduced controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

RAT System Bleeding/Functional Test

(f) For airplanes on which maintenance has
been performed on the blue hydraulic circuit
as of the effective date of this AD: Within 3
days or 20 flight hours after the effective date
of this AD, whichever occurs first, bleed
accumulated air from, or perform a ground
functional test of, the RAT system; by
accomplishing all the actions specified in
Airbus All Operators Telex (AOT) A320—
29A1112, Revision 01, dated April 8, 2004.
Thereafter, bleed the blue hydraulic circuit as
specified in the AOT within 3 days or 20
flight hours after performing any
maintenance on the blue hydraulic circuit.

(g) For airplanes on which maintenance
has not been performed on the blue hydraulic
circuit as of the effective date of this AD:
Bleed the blue hydraulic circuit as specified
in the AOT within 3 days or 20 flight hours
after performing any maintenance on the blue
hydraulic circuit.

Replacement of AGCM and Reducer

(h) Within 35 months after the effective
date of this AD, replace the AGCM with a
modified and reidentified AGCM; and
replace the reducer with a new reducer as
applicable; in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-29-1111, dated June
29, 2004. Replacing the AGCM, and the
reducer as applicable, ends the actions
required by paragraphs (f) and (g) of this AD.

Note 1: Airbus Service Bulletin A320-29-
1111 refers to Hamilton Sundstrand Service
Bulletin ERPS13GCM-29-5, dated June 29,
2004, as an additional source of service
information for modifying and reidentifying
the AGCM.

Alternative Methods of Compliance
(AMOCs)

(i) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(j) French airworthiness directive F—2004—
150, dated September 1, 2004, also addresses
the subject of this AD.

Issued in Renton, Washington, on February
28, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05—4408 Filed 3—7-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20501; Directorate
Identifier 2004-NM-251-AD]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model ERJ 170 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
EMBRAER Model ER]J 170 series
airplanes. This proposed AD would
require inspecting the engine fire
handles of the overhead panel in the
cockpit, and replacing the engine fire
handles if necessary. This proposed AD
is prompted by reports of failure of the
internal circuit of the engine fire
handles of the overhead panel in the
cockpit. We are proposing this AD to
prevent failure of the internal circuit of
the engine fire handles, which could
result in failure of the fuel shut-off
valves to close and failure of the fire
extinguishing agent to discharge in the
event of an engine fire.

DATES: We must receive comments on
this proposed AD by April 7, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Empresa
Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225,
Sao Jose dos Campos—SP, Brazil.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA—-2005—
20501; the directorate identifier for this
docket is 2004-NM-251-AD.

FOR FURTHER INFORMATION CONTACT: Tom
Groves, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1503;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005-20501; Directorate Identifier
2004-NM-251-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
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review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

The Departmento de Aviacao Civil
(DAC), which is the airworthiness
authority for Brazil, notified us that an
unsafe condition may exist on all
EMBRAER Model ER]J 170 series
airplanes. The DAC advises that the
internal circuit of the engine fire
handles of the overhead panel in the
cockpit failed due to a design error of
the flex circuit subassembly that was
introduced with the engine fire handles.
This condition, if not corrected, could
result in failure of the fuel shut-off
valves to close and failure of the fire
extinguishing agent to discharge in the
event of an engine fire.

Relevant Service Information

EMBRAER has issued Service Bulletin
170-26-0001, Revision 02, dated
January 11, 2005. The service bulletin
describes procedures for inspecting the
engine fire handles of the overhead
panel in the cockpit to determine the
part number (P/N) installed, and
replacing the engine fire handles with
new ones if necessary. Accomplishing
the actions specified in the service
information is intended to adequately
address the unsafe condition. The DAC
mandated the service information and
issued Brazilian airworthiness directive
2004-10-02, dated October 30, 2004, to
ensure the continued airworthiness of
these airplanes in Brazil.

FAA’s Determination and Requirements
of the Proposed AD

This airplane model is manufactured
in Brazil and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DAC has kept the FAA informed of

the situation described above. We have
examined the DAC’s findings, evaluated
all pertinent information, and
determined that we need to issue an AD
for products of this type design that are
certificated for operation in the United
States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously.

Costs of Compliance

This proposed AD would affect about
24 airplanes of U.S. registry. The
proposed inspection would take about 1
work hour per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
the proposed AD for U.S. operators is
$1,560, or $65 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Empresa Brasileira De Aeronautica S.A.
(EMBRAER): Docket No. FAA—-2005—
20501; Directorate Identifier 2004—NM—
251-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
April 7, 2005.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all EMBRAER Model

ER]J 170 series airplanes, certificated in any
category.

Unsafe Condition

(d) This AD was prompted by reports of
failure of the internal circuit of the engine
fire handles of the overhead panel in the
cockpit. We are issuing this AD to prevent
failure of the internal circuit of the engine
fire handles, which could result in failure of
the fuel shut-off valves to close and failure
of the fire extinguishing agent to discharge in
the event of an engine fire.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection

(f) Within 600 flight hours or 180 days after
the effective date of this AD, whichever
occurs first, inspect the engine fire handles
of the overhead panel in the cockpit to
determine the part number (P/N) installed, in
accordance with the Accomplishment
Instructions of EMBRAER Service Bulletin
170-26-0001, Revision 02, dated January 11,
2005.
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(1) If only engine fire handles having P/N
1-7054—1 (left-hand side) and P/N 2—-7054—
1 (right-hand side) are found installed, no
further action is required by this paragraph.

(2) If any engine fire handle having P/N 1-
70542 (left-hand side) or P/N 2-7054-2
(right-hand side) is found installed, before
further flight, replace the engine fire handle
with a new engine fire handle having P/N 1—
7054—1 (left-hand side) or P/N 2-7054—1
(right-hand side), as applicable, in
accordance with the Accomplishment
Instructions of the service bulletin.

(g) Applicable actions done before the
effective date of this AD in accordance with
EMBRAER Service Bulletin 170-26—-0001,
dated October 6, 2004; or Revision 01, dated
November 3, 2004; are acceptable for
compliance with the corresponding
requirements of paragraph (f) of this AD.

Parts Installation

(h) As of the effective date of this AD, no
person may install a engine fire handle
having P/N 1-7054-2 (left-hand side) or P/N
2—-7054-2 (right-hand side), on any airplane.

Alternative Methods of Compliance
(AMOCs)

(i) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(j) Brazilian airworthiness directive 2004—
10-02, dated October 30, 2004, also
addresses the subject of this AD.

Issued in Renton, Washington, on February
28, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05—4409 Filed 3—-7-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9

[Notice No. 34]

RIN 1513-AA64

Proposed Fort Ross-Seaview
Viticultural Area (2003R-191T)

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau proposes to establish
the 27,500-acre Fort Ross-Seaview
viticultural area in western Sonoma
County, California. We designate
viticultural areas to allow vintners to
better describe the origin of their wines
and to allow consumers to better

identify wines they may purchase. We
invite comments on this proposed
addition to our regulations.

DATES: We must receive written
comments on or before May 9, 2005.

ADDRESSES: You may send comments to
any of the following addresses:

e Chief, Regulations and Procedures
Division, Alcohol and Tobacco Tax and
Trade Bureau, Attn: Notice No. 34, P.O.
Box 14412, Washington, DC 20044—
4412.

e 202-927-8525 (facsimile).

e nprm@ttb.gov (e-mail).

e hitp://www.tth.gov/alcohol/rules/
index.htm. An online comment form is
posted with this notice on our Web site.

e http://www.regulations.gov (Federal
e-rulemaking portal; follow instructions
for submitting comments).

You may view copies of this notice,
the petition, the appropriate maps, and
any comments we receive about this
notice by appointment at the TTB
Library, 1310 G Street, NW.,
Washington, DC 20220. To make an
appointment, call 202-927-2400. You
may also access copies of the notice and
comments online at http://www.ttb.gov/
alcohol/rules/index.htm.

See the Public Participation section of
this notice for specific instructions and
requirements for submitting comments,
and for information on how to request
a public hearing.

FOR FURTHER INFORMATION CONTACT: N.
A. Sutton, Regulations and Procedures
Division, Alcohol and Tobacco Tax and
Trade Bureau, 925 Lakeville St., No.
158, Petaluma, California 94952;
telephone 415-271-1254.

SUPPLEMENTARY INFORMATION:
Background on Viticultural Areas
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (the FAA Act, 27
U.S.C. 201 et seq.) requires that alcohol
beverage labels provide the consumer
with adequate information regarding a
product’s identity and prohibits the use
of misleading information on those
labels. The FAA Act also authorizes the
Secretary of the Treasury to issue
regulations to carry out its provisions.
The Alcohol and Tobacco Tax and
Trade Bureau (TTB) administers these
regulations.

Part 4 of the TTB regulations (27 CFR
part 4) allows the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) contains the
list of approved viticultural areas.

Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region
distinguishable by geographical
features, the boundaries of which have
been recognized and defined in part 9
of the regulations. These designations
allow vintners and consumers to
attribute a given quality, reputation, or
other characteristic of a wine made from
grapes grown in an area to its
geographic origin. The establishment of
viticultural areas allows vintners to
describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of a viticultural
area is neither an approval nor an
endorsement by TTB of the wine
produced in that area.

Requirements

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party
may petition TTB to establish a grape-
growing region as a viticultural area.
Section 9.3(b) of the TTB regulations
requires the petition to include—

¢ Evidence that the proposed
viticultural area is locally and/or
nationally known by the name specified
in the petition;

¢ Historical or current evidence that
supports setting the boundary of the
proposed viticultural area as the
petition specifies;

e Evidence relating to the
geographical features, such as climate,
elevation, physical features, and soils,
that distinguish the proposed
viticultural area from surrounding areas;

¢ A description of the specific
boundary of the proposed viticultural
area, based on features found on United
States Geological Survey (USGS) maps;
and

¢ A copy of the appropriate USGS
map(s) with the proposed viticultural
area’s boundary prominently marked.

Fort Ross-Seaview Petition

Patrick Shabram, on his own behalf
and on behalf of David Hirsch of Hirsch
Vineyards, submitted a petition to
establish the “Fort Ross-Seaview”
American viticultural area in western
Sonoma County, California. The
proposed Fort Ross-Seaview viticultural
area is within the existing North Coast
(27 CFR 9.30) and Sonoma Coast (27
CFR 9.116) viticultural areas. The area
is close to the Pacific Ocean about 65
miles north-northwest of San Francisco.
The petitioner states that the proposed
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area currently has 18 commercial
vineyards on 506 acres.

Name Evidence

Russian fur trappers established Fort
Ross in 1812 on a bluff overlooking the
Pacific Ocean, just west of the boundary
of the proposed Fort Ross-Seaview
viticultural area. The fort served as
Russia’s southern-most outpost in the
Pacific Northwest until it was
abandoned in 1841. The site of the fort
has been a California State historical
park since 1906, and, today, the
reconstructed fort is open to the public.
Seaview is a small, unincorporated
community and real estate development
located along the Pacific Coast Highway
(State Route 1), a short distance
northwest of the Fort Ross historical
park. Much of the Seaview community
is within the proposed viticultural area.

United States Geological Survey
(USGS) and California State Automobile
Association maps note the Fort Ross and
Seaview names. The 1978 Fort Ross
USGS quadrangle map covers a
substantial portion of the proposed
viticultural area and shows Fort Ross
Road winding through the southern
portion of the proposed area. The map
also shows Seaview Road and Seaview
Cemetery within the proposed area. The
October 2000 California State
Automobile Association Mendocino and
Sonoma Coast map identifies Fort Ross
and shows Fort Ross and Seaview
Roads.

Local winegrowers, the petitioner
explains, commonly refer to the area as
“Fort Ross-Seaview” to better define its
remote location. According to Daniel
Schoenfeld, a resident of the area since
1972 and a grape grower for 22 years,
the Fort Ross-Seaview name is used to
identify the proposed area and eliminate
possible confusion with other
geographic names. He also notes an
increase in the use of the Fort Ross-
Seaview name in the past several years.
For example, Charles L. Sullivan’s 2001
history of western Sonoma County
viticulture, “A Miraculous
Intersection,” uses the term “Fort Ross-
Seaview district” to describe the land in
and near the proposed viticultural area.
Mr. Schoenfeld further explains that,
historically and in modern times, all
three names, ‘“Fort Ross,” ‘“‘Seaview,”
and “Fort Ross-Seaview,” have served
to identify the area.

Boundary Evidence

The petition notes that viticulture
within the proposed Fort Ross-Seaview
viticultural area dates to 1817 when
Captain Leontii Andreianovich
Hagemeister brought Peruvian grape
cuttings to Fort Ross. The petition states

that modern viticulture began in the
proposed Fort Ross-Seaview area in
1973 when Michael Bohan planted 2
acres of grapes 3 miles east of Fort Ross,
between Seaview Road and Creighton
Ridge. In 1974, he planted another 15
acres, and in 1976 he started selling his
grape harvest to wineries in Sonoma
and Santa Cruz Counties, California.
David Hirsch states in an April 15, 2003,
letter that he planted a vineyard in 1980
between the 1,300- and 1,600-foot
elevations in the Fort Ross-Seaview
area. As of spring 2003, the petition
notes that 18 commercial vineyards
covering 506 acres exist within the
proposed viticultural area.

The petitioner states that the
boundary of the proposed Fort Ross-
Seaview viticultural area incorporates
the higher elevations of the hills and
mountains located along the Pacific
coast near Fort Ross and Seaview in
western Sonoma County. The 920-foot
elevation line defines much of the
proposed area’s boundary, the petitioner
explains, since it marks the separation
between the higher, sunnier elevations
of the proposed area and the
surrounding lower, foggy elevations.
According to the petitioner, the lack of
coastal marine fog at the higher
elevations within the proposed Fort
Ross-Seaview viticultural area gives it a
unique microclimate.

David Hirsch notes in an April 2003
letter that, due to the lack of coastal fog
above the 920-foot contour, the
proposed viticultural area receives more
hours of solar radiation than the
surrounding lower elevations, where
grapes fail to grow. Hirsch states,
“[d]uring the summer, fog usually
covers the Sonoma Coast during the
morning and burns off about noon. This
marine fog layer seldom rises above 900
feet which explains why there are no
vineyards below this elevation in the
proposed area.” The petitioner adds that
the Pacific Ocean’s moderating
temperatures reduce the risk of
nighttime freeze and frost within the
proposed viticultural area.

Growing Conditions
Topography

The proposed Fort Ross-Seaview
viticultural area is composed of steep,
mountainous terrain that includes
canyons, narrow valleys, ridges, and
800- to 1,800-foot peaks, as shown on
the USGS maps of the area. Elevations
within the proposed area generally run
between 920 and 1,800 feet. Light-duty
and unimproved roads and jeep trails
meander through the area, and creeks
and ponds are scattered within it as
well. The petitioner explains that

vineyards within the proposed area are
generally located on rounded ridges
with summits that extend above 1,200
feet.

The USGS maps provided by the
petitioner show the western boundary of
the proposed Fort Ross-Seaview
viticultural area to be located between
0.5 mile and 2.5 miles from the Pacific
coastline and mostly at or above the
920-foot elevation line. The maps also
show that the San Andreas Rift Zone
runs generally parallel to the proposed
western boundary line, between the
boundary and the Pacific coastline.

Soils

A large variety of soils exist within
the proposed Fort Ross-Seaview
viticultural area, according to the
petitioner. No predominant soil type
exists, the petitioner explains, and
diverse soil series are common to the
area, including Yorkville, Boomer,
Sobrante, and Laughlin. The Hugo
Series soils are abundant in the
proposed Fort Ross-Seaview viticultural
area and are common in the mountain
ranges of Sonoma County and in
Mendocino County to the north,
according to the petitioner. These soils,
derived from sandstone and shale
parent material, as noted on pages 44
and 45 of the 1990 Soil Survey of
Sonoma County, California, are well-
drained, very gravelly loams.

The petitioner emphasizes that the
majority of soils are derived from
metamorphic rock, which is altered by
heat, pressure, shearing, or infusion.
These metamorphic soils are common in
the proposed area, especially east of the
San Andreas Rift Zone. M.E. Huffman
and C.F. Armstrong documented these
soils on California Department of
Conservation Division of Mines and
Geology maps, which were reprinted in
2000.

Climate

As noted above in the Boundary
Evidence discussion, the petitioner
states that the proposed Fort Ross-
Seaview viticultural area has a unique
microclimate due to the lack of marine
fog within its boundary. The proposed
area, which is generally above 900 feet
in elevation, receives more sun and is
warmer than the surrounding land
below 900 feet. The surrounding, lower
elevation land is cooler and has a
shorter growing season than the
proposed area due to the prevalence of
marine fog below the 900-foot elevation
line.

Robert Sisson, former County Director
and Farm Advisor for Sonoma County,
studied the coastal fog and its effects on
agriculture for more than three decades
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according to Carol Ann Lawson in her
1976 University of California-Davis
M.A. thesis, “Guidelines for Assessing
the Viticultural Potential of Sonoma
County: An Analysis of the Physical
Environment.” According to Lawson
and the petitioner, Sisson understood
the climatic diversity of the lower
elevation, foggy coastal areas that
surround some of the higher, sunnier
elevations. Sisson’s work substantiates
the warmer climate classification for the
high elevations within the proposed
Fort Ross-Seaview viticultural area,
according to Lawson and the petitioner.

Lawson’s 1976 map ‘““Lines of
Heaviest and Average Maximum Fog
Intrusion for Sonoma County” places
the proposed Fort Ross-Seaview
viticultural area in the heaviest fog
intrusion area, which spans the entire
coast of Sonoma County. While this
map’s heavy fog line does not detail the
higher elevations and the contrasting
warmer and sunnier microclimates,
Sisson’s climatic data is depicted on the
“Climate Types of Sonoma County”’
map (Vassen, 1986), which documents
that the proposed viticultural area is in
the “Coastal Cool” area. According to
the petitioner, this region grows some
grape varietals, in contrast to the
surrounding lower, cooler and less
sunny ‘“Marine” climate areas that
cannot sustain viticulture.

The north California ocean water,
rarely above 60 degrees Fahrenheit, as
the petitioner notes, creates a fogbank
from mid-spring to fall. This fog moves
inland through lower-elevation
mountain gaps and valleys. The fog
cools temperatures and reduces
sunshine in the early morning and late
afternoon at elevations of 900 feet or
less, according to the petitioner. Also,
the marine-influenced fog rarely rises
above the 900-foot elevation line in this
Pacific coastal region. Conversely, the
proposed viticultural area, primarily
between the 920- and 1,800-foot
elevation lines, has more daily sun,
warmer temperatures, and less fog
during the growing season than the
surrounding, lower areas.

The established Sonoma Coast and
Russian River Valley viticultural areas,
unlike the proposed Fort Ross-Seaview
viticultural area, generally have marine
fog, which, the petitioner notes, creates
a cool, less sunny climate within those
areas. Although the proposed Fort Ross-
Seaview viticultural area is within the
much larger Sonoma Coast viticultural
area and not far from the Russian River
Valley viticultural area, the petitioner
documents that it has a warmer
microclimate despite its high elevation.

The petitioner provides a 1995
comparison of temperatures between

Fort Ross State Historical Park at the
112-foot elevation just west of the
proposed boundary, and Campmeeting
Ridge at the 1,220-foot elevation inside
the proposed area’s boundary. The
comparison shows that the higher
elevation ridge within the proposed Fort
Ross-Seaview area has warmer
temperatures from May through
October. Campmeeting Ridge has both
warmer daily high temperatures May
through October and warmer daily low
temperatures in June, and in August
through October when compared to the
lower elevations of the State park. This
comparison, based on National Climatic
Data Center information, shows
significant growing season temperature
variations between the lower and higher
elevations.

Boundary Description

See the narrative boundary
description of the petitioned-for
viticultural area in the proposed
regulatory text published at the end of
this notice.

Maps
The petitioner provided the required

maps, and we list them below in the
proposed regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. If we
establish this proposed viticultural area,
its name, “Fort Ross-Seaview,” will be
recognized as a name of viticultural
significance, as will its abbreviated
form, “‘Ft. Ross-Seaview.”

In addition, with the establishment of
the Fort Ross-Seaview viticultural area,
the name “Fort Ross,” or its abbreviated
form, “Ft. Ross,” standing alone will be
considered a term of viticultural
significance because consumers and
vintners could reasonably attribute the
quality, reputation, or other
characteristic of wine made from grapes
grown in the proposed Fort Ross-
Seaview viticultural area to the name
Fort Ross itself. We note in this regard
that searches of the Geographic Names
Information System maintained by the
U.S. Geological Survey and the Internet
reveal that the names “Fort Ross” and
“Ft. Ross” appear to apply only to the
region of Sonoma County, California,
where the proposed Fort Ross-Seaview
viticultural area is located. Similar
searches show that the name “Seaview”
standing alone is used for a number of
places across the United States. We
therefore do not believe that “Seaview”
standing alone would have viticultural
significance. Also see 27 CFR 4.39(i)(3),

which provides that a name has
viticultural significance when
determined by a TTB officer. Therefore,
the proposed part 9 regulatory text set
forth in this document specifies that
“Fort Ross-Seaview,” “Ft. Ross-
Seaview,” “Fort Ross,” and “‘Ft. Ross”
as terms of viticultural significance for
purposes of part 4 of the TTB
regulations.

If this proposed text is adopted as a
final rule, wine bottlers using “Fort
Ross-Seaview,” “Ft. Ross-Seaview,”’
“Fort Ross,” or ‘“‘Ft. Ross” in a brand
name, including a trademark, or in
another label reference as to the origin
of the wine, will have to ensure that the
product is eligible to use one of those
names as an appellation of origin.

For a wine to be eligible to use as an
appellation of origin a viticultural area
name or other term specified as being
viticulturally significant in part 9 of the
TTB regulations, at least 85 percent of
the grapes used to make the wine must
have been grown within the area
represented by that name or other term,
and the wine must meet the other
conditions listed in 27 CFR 4.25(e)(3). If
the wine is not eligible to use as an
appellation of origin a viticultural area
name or other viticulturally significant
term that appears in the brand name,
then the label is not in compliance and
the bottler must change the brand name
and obtain approval of a new label.
Similarly, if the viticultural area name
or other viticulturally significant term
appears in another reference on the
label in a misleading manner, the bottler
would have to obtain approval of a new
label. Accordingly, if a new label or a
previously approved label uses the
name “‘Fort Ross-Seaview,” Ft. Ross-
Seaview,” “Fort Ross,” or “Ft. Ross” for
a wine that does not meet the 85 percent
standard, the new label will not be
approved, and the previously approved
label will be subject to revocation, upon
the effective date of the approval of the
Fort Ross-Seaview viticultural area.

Different rules apply if a wine has a
brand name containing a viticultural
area name that was used as a brand
name on a label approved before July 7,
1986. See 27 CFR 4.39(i)(2) for details.

Public Participation

Comments Invited

We invite comments from interested
members of the public on whether we
should establish the proposed
viticultural area. We are also interested
in receiving comments on the
sufficiency and accuracy of the name,
climatic, boundary and other required
information submitted in support of the
petition. In addition, we are interested
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in receiving comments on our proposal
to also identify “Ft. Ross-Seaview,”
“Fort Ross,” and “Ft. Ross,” as terms of
viticultural significance. While we do
not believe that “Seaview” standing
alone would have viticultural
significance, we also seek comments on
this point. Please provide any available
specific information in support of your
comments.

Because of the potential impact of the
establishment of the proposed Fort
Ross-Seaview viticultural area on brand
labels that include the words “Fort
Ross-Seaview,”” “Ft. Ross-Seaview,”’
“Fort Ross,” or “Ft. Ross” as discussed
above under Impact on Current Wine
Labels, we are particularly interested in
comments regarding whether there will
be a conflict between the proposed area
name and currently used brand names.
If a commenter believes that a conflict
will arise, the comment should describe
the nature of that conflict, including any
anticipated negative economic impact
that approval of the proposed
viticultural area will have on an existing
viticultural enterprise. We are also
interested in receiving suggestions for
ways to avoid conflicts, for example by
adopting a modified or different name
for the viticultural area.

Submitting Comments

Please submit your comments by the
closing date shown above in this notice.
Your comments must include this
notice number and your name and
mailing address. Your comments must
be legible and written in language
acceptable for public disclosure. We do
not acknowledge receipt of comments,
and we consider all comments as
originals. You may submit comments in
one of five ways:

e Mail: You may send written
comments to TTB at the address listed
in the ADDRESSES section.

e Facsimile: You may submit
comments by facsimile transmission to
202-927-8525. Faxed comments must—

(1) Be on 8.5- by 11-inch paper;

(2) Contain a legible, written
signature; and

(3) Be no more than five pages long.
This limitation assures electronic access
to our equipment. We will not accept
faxed comments that exceed five pages.

e E-mail: You may e-mail comments
to nprm@ttb.gov. Comments transmitted
by electronic mail must—

(1) Contain your e-mail address;

(2) Reference this notice number on
the subject line; and

(3) Be legible when printed on 8.5- by
11-inch paper.

e Online form: We provide a
comment form with the online copy of
this notice on our Web site at http://

www.ttb.gov/alcohol/rules/index.htm.
Select the “Send comments via e-mail”
link under this notice number.

e Federal e-rulemaking portal: To
submit comments to us via the Federal
e-rulemaking portal, visit http://
www.regulations.gov and follow the
instructions for submitting comments.

You may also write to the
Administrator before the comment
closing date to ask for a public hearing.
The Administrator reserves the right to
determine, in light of all circumstances,
whether to hold a public hearing.

Confidentiality

All submitted material is part of the
public record and subject to disclosure.
Do not enclose any material in your
comments that you consider

confidential or inappropriate for public
disclosure.

Public Disclosure

You may view copies of this notice,
the petition, the appropriate maps, and
any comments we receive by
appointment at the TTB Library at 1310
G Street, NW., Washington, DC 20220.
You may also obtain copies at 20 cents
per 8.5- x 11-inch page. Contact our
librarian at the above address or by
telephone at 202—-927-2400 to schedule
an appointment or to request copies of
comments.

For your convenience, we will post
this notice and any comments we
receive on this proposal on the TTB
Web site. We may omit voluminous
attachments or material that we
consider unsuitable for posting. In all
cases, the full comment will be available
in the TTB Library. To access the online
copies of this notice and the posted
comments, visit http://www.ttb.gov/
alcohol/rules/index.htm. Select the
“View Comments” link under this
notice number to view the posted
comments.

Regulatory Flexibility Act

We certify that this proposed
regulation, if adopted, would not have
a significant economic impact on a
substantial number of small entities.
The proposed regulation imposes no
new reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name would be the result of a
proprietor’s efforts and consumer
acceptance of wines from that area.
Therefore, no regulatory flexibility
analysis is required.

Executive Order 12866

This proposed rule is not a significant
regulatory action as defined by
Executive Order 12866, 58 FR 51735.

Therefore, it requires no regulatory
assessment.

Drafting Information

N.A. Sutton of the Regulations and
Procedures Division drafted this notice.

List of Subjects in 27 CFR Part 9
Wine.
Proposed Regulatory Amendment

For the reasons discussed in the
preamble, we propose to amend title 27,
chapter 1, part 9, Code of Federal
Regulations, as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

2. Amend subpart C by adding
§9. to read as follows:

Subpart C—Approved American
Viticultural Areas

§9. Fort Ross-Seaview.

(a) Name. The name of the viticultural
area described in this section is ‘“‘Fort
Ross-Seaview”. For purposes of part 4 of
this chapter, “Fort Ross-Seaview”, “Ft.
Ross-Seaview”’, “Fort Ross’’, and ‘‘Ft.
Ross” are terms of viticultural
significance.

(b) Approved Maps. The five United
States Geological Survey (USGS)
1:24,000 scale topographic maps used to
determine the boundary of the Fort
Ross-Seaview viticultural area are
titled—

(1) Arched Rock, California—Sonoma
Co., 1977 edition;

(2) Fort Ross, California—Sonoma Co.,
1978 edition;

(3) Plantation, California—Sonoma
Co., 1977 edition;

(4) Annapolis, California—Sonoma
Co., 1977 edition; and

(5) Tombs Creek, California—Sonoma
Co., 1978 edition.

(c) Boundary. The Fort Ross-Seaview
viticultural area is located in Sonoma
County, California. The area’s boundary
is defined as follows:

(1) The beginning point is on the
Arched Rock map at the intersection of
the 920-foot elevation line and Meyers
Grade Road, T8N, R12W. From the
beginning point, the boundary line
proceeds northwest on Meyers Grade
Road about 4.3 miles to the road’s
intersection with Seaview and Fort Ross
Roads, T8N, R12W (Fort Ross
Quadrangle); then

(2) Continues northwest on Seaview
Road about 6.4 miles to its intersection
with Kruse Ranch and Hauser Bridge
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Roads in the southeast corner of section
28, T9N, R13W (Plantation Quadrangle);
then

(3) Continues west on Kruse Ranch
Road about 0.2 mile to its intersection
with the 920-foot elevation line, T9N,
R13W (Plantation Quadrangle); then

(4) Proceeds northerly then easterly
along the 920-foot elevation line about
2.2 miles to its intersection with Hauser
Bridge Road, section 27, T9N, R13W
(Plantation Quadrangle); then

(5) Proceeds east on Hauser Bridge
Road about 1.5 miles to its intersection
with the 920-foot elevation line, section
23, T9N, R13W (Plantation Quadrangle);
then

(6) Proceeds northwesterly then
easterly along the 920-foot elevation line
about 7.8 miles to its intersection with
an unnamed, unimproved road that
forks to the south from Tin Barn Road,
section 8, T9N, R13W (Annapolis
Quadrangle); then

(7) Proceeds east then north along the
unnamed, unimproved road to its
intersection with Tin Barn Road, section
8, T9N, R13W (Annapolis Quadrangle);
then

(8) Proceeds east in a straight line
about 1.55 miles to the line’s
intersection with Haupt Creek, section
10, T9N, R13W (Annapolis Quadrangle);
then

(9) Follows Haupt Creek southeasterly
about 1.2 miles to its junction with the
western boundary of section 11, T9N,
R13W (Annapolis Quadrangle); then

(10) Proceeds straight north along the
western boundary of section 11 about
0.9 mile to the northwest corner of
section 11 (near Buck Spring), T9N,
R13W (Annapolis Quadrangle); then

(11) Proceeds 1.1 miles straight east
along the northern boundary of section
11 and then section 12 to the section
line’s intersection with an unnamed,
unimproved road along Skyline Ridge,
section 12, T9N, R13W (Annapolis
Quadrangle);

(12) Follows the unnamed,
unimproved road southeast about 1.3
miles to the road’s intersection with the
1,200-foot elevation line, section 13,
TAN, R13W (Tombs Creek Quadrangle);
then

(13) Proceeds southeasterly along the
1,200-foot elevation line about 0.6 mile
its intersection with Allen Creek,
section 18, T9N, R12W (Tombs Creek
Quadrangle); then

(14) Follows Allen Creek north about
0.2 mile to its intersection with the 920-
foot elevation line, section 18, T9N,
R12W (Tombs Creek Quadrangle); then

(15) Proceeds easterly and then
southeasterly along the meandering 920-
foot elevation line to its intersection
with Jim Creek, south of a 1,200-foot

plateau named The Island, section 21,
T9N, R12W (Fort Ross Quadrangle);
then

(16) Follows Jim Creek southeast
about 0.7 mile to its intersection with
the northern boundary of section 27,
T9IN, R12W (Fort Ross Quadrangle);
then

(17) Proceeds along the northern
boundary of section 27, T9N, R12W, to
the northeast corner of that section (Fort
Ross Quadrangle); then

(18) Proceeds south along the eastern
boundaries of sections 27 and 34, T9N,
R12W, and continues south along the
eastern boundaries of sections 3, 10, 15,
and 22, T8N, R12W, to the intersection
of the eastern boundary of section 22
and Fort Ross Road (Fort Ross
Quadrangle); then

(19) Proceeds east a short distance on
Fort Ross Road to the road’s intersection
with the Middle Branch of Russian
Gulch Creek, and then follows the creek
south for about 1.2 miles to the creek’s
intersection with the 920-foot elevation
line, east-southeast of the Black
Mountain Conservation Camp, section
26, T8N, R12W (Fort Ross Quadrangle);
then

(20) Proceeds southerly along the
meandering 920-foot elevation line
about 8.1 miles, passing between the
Fort Ross and Arched Rock maps as the
920-foot elevation line meanders north
then south around the West Branch of
Russian Gulch, and returns to the
beginning point at Meyers Grade Road,
T8N, R12W (Arched Rock Quadrangle).

Dated: February 20, 2005.
John J. Manfreda,
Administrator.
[FR Doc. 05—4390 Filed 3—-7-05; 8:45 am)]
BILLING CODE 4810-31-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9
[Notice No. 35; Re: Notice No. 29]
RIN 1513-AA72

Proposed Realignment of the Santa
Lucia Highlands and Arroyo Seco
Viticultural Areas (2003R-083P);
Comment Period Extension

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Notice of proposed rulemaking;
comment period extension.

SUMMARY: In response to an industry
request, the Alcohol and Tobacco Tax
and Trade Bureau extends the comment

period for Notice No. 29, Proposed
Realignment of the Santa Lucia
Highlands and Arroyo Seco Viticultural
Areas, a notice of proposed rulemaking
published in the Federal Register on
January 25, 2005, for an additional 60
days.

DATES: We must receive written
comments regarding Notice No. 29 on or
before May 25, 2005.

ADDRESSES: You may send comments to
any of the following addresses:

e Chief, Regulations and Procedures
Division, Alcohol and Tobacco Tax and
Trade Bureau, Attn: Notice No. 29, P.O.
Box 14412, Washington, DC 20044—
4412.

e (202) 927-8525 (facsimile).

e nprm@itb.gov (e-mail).

e http://www.tth.gov/alcohol/rules/
index.htm. An online comment form is
posted with this notice on our Web site.

¢ http://www.regulations.gov (Federal
e-rulemaking portal; follow instructions
for submitting comments).

You may view copies of this
extension notice, Notice No. 29, the
petition, the appropriate maps, and any
comments we receive on Notice No. 29
by appointment at the TTB Library,
1310 G Street, NW., Washington, DC
20220. To make an appointment, call
(202) 927-2400. You may also access
copies of this extension notice, Notice
No. 29, and the related comments online
at http://www.tth.gov/alcohol/rules/
index.htm.

FOR FURTHER INFORMATION CONTACT: N.A.
Sutton, Program Manager, Regulations
and Procedures Division, Alcohol and
Tobacco Tax and Trade Bureau, 925
Lakeville St., #158, Petaluma, CA 94952;
telephone (415) 271-1254.
SUPPLEMENTARY INFORMATION: Paul
Thorpe, on behalf of E.&J. Gallo Winery,
submitted a petition to TTB requesting
the realignment of a portion of the
common boundary between the
established Santa Lucia Highlands
viticultural area (27 CFR 9.139) and the
established Arroyo Seco viticultural
area (27 CFR 9.59). Both viticultural
areas are within the Monterey
viticultural area (27 CFR 9.98) in
Monterey County, California, which is
in turn within the larger multi-county
Central Coast viticultural area (27 CFR
9.75). The proposed realignment would
transfer about 200 acres from the Arroyo
Seco viticultural area to the Santa Lucia
Highlands area.

In Notice No. 29, published in the
Federal Register (70 FR 3333) on
Monday, January 24, 2005, we described
the petitioner’s reasons for the proposed
realignment and requested comments on
that proposal on or before March 25,
2005.
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On February 11, 2005, we received a
request from Pete Downs of Kendall-
Jackson Winery to extend the comment
period for Notice No. 29. Mr. Downs
requested the extension in order to
study the proposal in greater depth.

In response to this request, we extend
the comment period for Notice No. 29
an additional 60 days from the original
closing date. Therefore, comments on
Notice No. 29 are now due on or before
May 25, 2005.

Drafting Information

Nancy Sutton of the Regulations and
Procedures Division drafted this notice.
List of Subjects in 27 CFR Part 9

Wine.

Authority and Issuance

This notice is issued under the
authority in 27 U.S.C. 205.

Signed: February 25, 2005.
John J. Manfreda,
Administrator.
[FR Doc. 05—4483 Filed 3—7-05; 8:45 am|
BILLING CODE 4810-31-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 311-0471b; FRL-7878-4]
Revisions to the California State

Implementation Plan, Kern County Air
Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Kern County Air
Pollution Control District (KCAPCD)
portion of the California State
Implementation Plan (SIP). The
revisions concern the emission of
particulate matter (PM—10) from wood
combustion and the recision of a rule
exempting wet plumes from opacity
measurement. We are proposing
approval of a local rule and a recision
of a rule that administer regulations and
regulate emission sources under the
Clean Air Act as amended in 1990 (CAA
or the Act).

DATES: Any comments on this proposal
must arrive by April 7, 2005.
ADDRESSES: Mail or e-mail comments to
Andy Steckel, Rulemaking Office Chief
(AIR—-4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105, or e-
mail to steckel.andrew@epa.gov, or
submit comments at http://
www.regulations.gov.

You can inspect a copy of the
submitted rule revision and EPA’s
technical support document (TSD) at
our Region IX office during normal
business hours. You may also see a copy
of the submitted rule revision and TSD
at the following locations:

Air and Radiation Docket and
Information Center, U.S.
Environmental Protection Agency,
(Mail Code 6102T), Room B—102,
1301 Constitution Avenue, NW.,
Washington, DC 20460.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1001 “I”’ Street,
Sacramento, CA 95814.

Kern County Air Pollution Control
District, 2700 “M”’ Street, Suite 302,
Bakersfield, CA 93301.

A copy of the rule may also be
available via the Internet at http://
www.arb.ca.gov/drdb/drdbltxt.htm.
Please be advised that this is not an EPA
Web site and may not contain the same
version of the rule that was submitted
to EPA.

FOR FURTHER INFORMATION CONTACT: Al
Petersen, Rulemaking Office (AIR—4),
U.S. Environmental Protection Agency,
Region IX, (415) 947—4118,
petersen.alfred@epa.gov.

SUPPLEMENTARY INFORMATION: This
proposal addresses the approval of local
KCAPCD Rule 416.1 and recision of
Rule 403. In the Rules section of this
Federal Register, we are approving this
local rule and rule recision in a direct
final action without prior proposal
because we believe these SIP revisions
are not controversial. If we receive
adverse comments, however, we will
publish a timely withdrawal of the
direct final rule and address the
comments in subsequent action based
on this proposed rule. Please note that
if we receive adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

We do not plan to open a second
comment period, so anyone interested
in commenting should do so at this
time. If we do not receive adverse
comments, no further activity is
planned. For further information, please
see the direct final action.

Dated: February 8, 2005.
Karen Schwinn,
Acting Regional Administrator, Region IX.
[FR Doc. 05—4341 Filed 3—7-05; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[WA-01-003; FRL-7881-9]

Approval and Promulgation of State
Implementation Plans; State of

Washington; Spokane Carbon
Monoxide Attainment Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA invites public
comment on its proposal to approve
Washington State Implementation Plan
(SIP) revisions submitted to EPA by the
State of Washington on September 20,
2001, September 26, 2001 and
November 22, 2004. The revisions
consist of changes to the State of
Washington Inspection and
Maintenance Program and a Plan for
attaining carbon monoxide (CO)
National Ambient Air Quality Standards
(NAAQS) in the Spokane Serious CO
Nonattainment Area.

The EPA also invites public comment
on its proposal to approve certain
source-specific SIP revisions relating to
Kaiser Aluminum and Chemical
Corporation.

DATES: Written comments must be
received by April 7, 2005.

ADDRESSES: Submit your comments,
identified by Docket ID No. WA—-01—
003, by one of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e E-mail: R10aircom@epa.gov.

e Fax: (206)-553-0110.

e Mail: Office of Air, Waste, and
Toxics, Environmental Protection
Agency, Mail code: OAWT-107, 1200
Sixth Ave., Seattle, Washington 98101.

e Hand Delivery: Environmental
Protection Agency, Office of Air, Waste,
and Toxics, OAWT-107, 9th Floor, 1200
Sixth Ave., Seattle, Washington 98101.
Such deliveries are only accepted
during normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. WA-01-003. EPA’s
policy is that all comments received
will be included in the public docket
without change, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
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protected through regulations.gov, or e-
mail. The federal regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to I. General
Information in the SUPPLEMENTARY
INFORMATION section of this document.

Docket: Publicly available docket
materials are available in hard copy at
the Office of Air, Waste, and Toxics,
EPA Region 10, Mail code: OAWT-107,
1200 Sixth Ave., Seattle, Washington
98101, open from 8 a.m.—4:30 p.m.
Monday through Friday, excluding legal
holidays. The telephone number is (206)
553—4273. Copies of the State’s request
and other information relevant to this
action are also available at the State of
Washington Department of Ecology,
P.O. Box 47600, Olympia, Washington,
98504-7600.

FOR FURTHER INFORMATION CONTACT:
Connie Robinson, Office of Air, Waste
and Toxics (OAWT-107), EPA, 1200
Sixth Avenue, Seattle, Washington
98101, (206) 553—4273.

SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we,” “us,” or “our” is used, we mean
the EPA. Information is organized as
follows:

Table of Contents

I. General Information
II. Background Information

A. What NAAQS Is Considered in Today’s
Proposal?

B. What Is the History Behind This
Proposal?

C. What Statutory, Regulatory, and Policy
Requirements Must be Met to Approve
This Proposal?

III. EPA’s Review of the Spokane CO Plan

A. Does the Spokane CO Plan Meet All the
Procedural Requirements as Required by
Section 110(a)(2) of the Clean Air Act
(the Act)?

B. Does the Spokane CO Plan Include a
Comprehensive, Accurate, Current Base
Year Inventory From All Sources as
Required in Sections 172(c)(3) and
187(a)(1)?

C. Does the Spokane CO Plan Include
Periodic Inventories as Required in
Section 187(a)(5) of the Act?

D. Does the Spokane CO Plan Meet the
Requirement of Section 187(a)(7) of the
Act That Serious CO Areas Submit an
Attainment Demonstration Which
Includes Annual Emissions Reductions
Necessary for Reaching Attainment by
the Deadline?

E. Has Spokane Adopted Transportation
Control Measures (TCMs) for the Purpose
of Reducing CO Emissions as Required
by Sections 182(d)(1) and 187(b)(2) and
Described in Section 108(f)(1)(A) of the
Act?

F. Does the Spokane CO Plan Include a
Forecast of Vehicle Miles Traveled
(VMT) for Each Year Before the
Attainment Year of 2000 as Required by
Section 187(a)(2)(A) of the Act?

G. Does the Spokane CO Plan Include
Contingency Measures as Required by
Section 187(a)(3) of the Act?

H. Is the Motor Vehicle Emission Budget
Approvable as Required by Section
176(c)(2)(A) of the Act and Outlined in
Conformity Rule 40 CFR 93.118(e)(4)?

I. Does Spokane Have an I/M Program in
Place That Meets the Requirements in
Sections 182(a)(2)(B) and 187(a)(6) of the
Act?

J. Are There Controls on Stationary Sources
of CO as Required by Section 172(c)(5)
of the Act?

K. Has Spokane Implemented an
Oxygenated Fuel Program as Described
in Section 187(b)(3) of the Act?

IV. EPA’s Evaluation of the Washington
Inspection and Maintenance (I/M)
Program Revision

A. What is Being Revised in the
Washington I/M Program?

B. Have All the Procedural Requirements
for Approval of This Revision Been Met?

C. How Does This Revision to the
Washington I/M Program Affect the
Attainment Demonstration for the
Spokane CO Serious Nonattainment
Area?

V. Kaiser Aluminum and Chemical
Corporation, Administrative Orders

VI. Summary of EPA’s Proposals

VII. Statutory and Executive Order Reviews

I. General Information

What Should I Consider as I Prepare My
Comments for EPA?

1. Submitting Confidential Business
Information (CBI). Do not submit this
information to EPA through
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is

claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 Code of Federal Regulations (CFR)
part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

i. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions—The agency
may ask you to respond to specific
questions or organize comments by
referencing a CFR part or section
number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

II. Background Information

A. What NAAQS Is Considered in
Today’s Proposal?

CO is among the ambient air
pollutants for which EPA has
established a health-based standard and
is the pollutant that is the subject of this
action. CO is a colorless, odorless gas
emitted in combustion processes. CO
enters the bloodstream through the
lungs and reduces oxygen delivery to
the body’s organs and tissues. Exposure
to elevated CO levels is associated with
impairment of visual perception, work
capacity, manual dexterity, and learning
ability, and with illness and death for
those who already suffer from
cardiovascular disease, particularly
angina or peripheral vascular disease.

Under section 109(a)(1)(A) of the Act,
we have established primary, health-
related NAAQS for CO: 9 parts per
million (ppm) averaged over an 8-hour
period, and 35 ppm averaged over 1
hour. Spokane has never exceeded the
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1-hour NAAQS; therefore, the Spokane
CO Plan and this proposal address only
the 8-hour CO NAAQS. Attainment of
the 8-hour CO NAAQS is achieved if not
more than one non-overlapping 8-hour
average per monitoring site exceeds 9
ppm (values below 9.5 are rounded
down to 9.0 and are not considered
exceedances) in either year of a
consecutive 2-year period.

The area has been monitoring ambient
air for CO levels since the early 1980’s.
In 1987, the Spokane area recorded 87
exceedances of the 8-hour NAAQS;
however, the area has recorded no
violations of the standard since 1995.

B. What Is the History Behind This
Proposal?

Upon enactment of the 1990 Clean Air
Act Amendments (the Act), areas
meeting the requirements of section
107(d) of the Act were designated
nonattainment for CO by operation of
law. Under section 186(a) of the Act,
each CO nonattainment area was also
classified by operation of law as either
moderate or serious depending on the
severity of the area’s air quality
problems. Spokane was classified as a
moderate CO nonattainment area.
Moderate CO nonattainment areas were
expected to attain the CO NAAQS as
expeditiously as practicable but no later
than December 31, 1995. If a moderate
CO nonattainment area was unable to
attain the CO NAAQS by December 31,
1995, the area was reclassified as a
serious CO nonattainment area by
operation of law. Spokane was unable to
meet the CO NAAQS by December 31,
1995, and was reclassified as a serious
nonattainment area effective April 13,
1998.

Spokane monitored 2 years of clean
data to attain the standard by December
31, 2000, the required attainment date
for all serious CO areas. Therefore, EPA

made a determination that Spokane
attained the CO NAAQS by the
attainment date deadline (66 FR 44060,
August 22, 2001).

On September 20, 2001, the
Washington State Department of
Ecology (Ecology) submitted the
Spokane CO Plan as a revision to the
Washington SIP. On November 22,
2004, Ecology submitted an addendum
to the Spokane CO Plan to replace a
TCM commitment which they had not
been able to implement.

C. What Statutory, Regulatory, and
Policy Requirements Must be Met To
Approve This Proposal?

Section 172 of the Act contains
general requirements applicable to SIP
revisions for nonattainment areas.
Sections 186 and 187 of the Act set out
additional air quality planning
requirements for CO nonattainment
areas.

EPA has issued a “General Preamble”
describing the agency’s preliminary
views on how EPA intends to review
SIP revisions submitted under Title I of
the Act. See generally 57 FR 13498
(April 16, 1992) and 57 FR 18070 (April
28, 1992). The reader should refer to the
General Preamble for a more detailed
discussion of the interpretations of Title
I requirements. In this proposed
rulemaking, we are applying these
policies to the Spokane CO Plan, taking
into consideration the specific factual
issues presented.

III. EPA’s Review of the Spokane CO
Plan

A. Does the Spokane CO Plan Meet All
the Procedural Requirements as
Required by Section 110(a)(2) of the
Clean Air Act (the Act)?

Yes. The Act requires States to
observe certain procedural requirements

TABLE 1.—1996 BASE YEAR EMISSIONS

in developing implementation plans for
submission to EPA. Section 110(a)(2) of
the Act provides that each
implementation plan submitted by a
State must be adopted after reasonable
notice and public hearing. Public
noticing for public meetings held on
August 28, 2001, and October 26, 2004,
occurred through advertisements in the
Spokesman Review and the Washington
State Register. The SIP submittal
includes a hearing summary and notes
that during the public meetings no
public testimony was offered. Written
comments were received from the
public and included in the submittal
along with the response developed by
Ecology staff. Following the required
public participation, the State adopted
the Spokane CO Plan on September 19,
2001, and the addendum on November
17, 2004. The Spokane CO Plan
demonstrates it has met the procedural
requirements of section 110(a)(2) of the
Act.

B. Does the Spokane CO Plan Include a
Comprehensive, Accurate, Current Base
Year Inventory From All Sources as
Required in Sections 172(c)(3) and
187(a)(1)?

Yes. Spokane submitted a 1996 base
year emissions inventory in the Spokane
CO Plan consistent with our guidance
documents. The motor vehicle emission
factors used in the plan were generated
by the MOBILE5b program. The base
year inventory is an estimate of actual
emissions representative of a typical
peak CO season day. The table below
contains a detailed listing of average
daily, CO season emissions by source
category.

: Non-road On-road Total
Emission category SCE)L(I)I'I(r:](tES scﬁ,lrrec%s mobile mobile emissions
sources sources (tons/day)
Base YEar 1996 ......cooiiiiiiiiii e 79.9 70.4 31.3 167.2 348.8

The methodologies used to prepare
the base year emissions inventory, as
described in the Spokane CO Plan, are
acceptable. The inventory meets base
year emissions inventory requirements
of sections 172(c)(3) and 187(a)(1) of the
Act and is approvable. A discussion of
how the inventory meets the
requirements for approval is in the
technical support document (TSD) for
this proposal. Detailed inventory data is

contained in the docket maintained by
EPA.

C. Does the Spokane CO Plan Include
Periodic Inventories as Required in
Section 187(a)(5) of the Act?

Yes. Section 187(a)(5) of the Act
requires the submission of periodic
emission inventories at 3-year intervals
until an area is redesignated to
attainment. Ecology submitted the

Spokane 1999 periodic emission
inventory in September 2001, and
submitted the 2002 periodic emission
inventory on November 29, 2004, as the
base year inventory in their Spokane CO
Maintenance Plan. Ecology has agreed
to submit periodic inventories at 3-year
intervals until Spokane is redesignated
to attainment.
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D. Does the Spokane CO Plan Meet the
Requirement of Section 187(a)(7) of the
Act That Serious CO Areas Submit an
Attainment Demonstration Which
Includes Annual Emissions Reductions
Necessary for Reaching Attainment by
the Deadline?

Yes. The Spokane CO Plan contains
an attainment demonstration that
includes both an area-wide and a hot-
spot modeling analysis at heavily-
traveled intersections. The area-wide
modeling is used to assess the
cumulative impact of all sources of CO
in an urban area. The modeled
concentrations define the background
CO concentration. The intersection
modeling assesses the direct impact of

traffic on CO concentrations at
intersections.

The area-wide modeling resulted in
two key findings. First, the modeling
results indicated that elevated CO
concentrations generally occur in the
grids covering Spokane’s central
business district (CBD) where major
traffic intersections with significant
congestion exist. CO levels appear to
rise and fall with traffic activity in the
CBD. Secondly, the Kaiser Aluminum
and Chemical Corporation, Mead Works
aluminum smelter appeared at times to
contribute significantly to widespread
elevated CO concentrations. Since the
modeled concentration was close to the
CO standard of 9 ppm, Kaiser was
required to verify that CO exceedances

were not occurring on the hilltop to the
southeast of the plant during smelter
operations. See section V. Kaiser
Aluminum and Chemical Corporation
Administrative Orders.

Microscale intersection modeling was
conducted for seven intersections
within the CBD. These seven
intersections were selected based on
their level of service, congestion
volume, and potentials for elevated
levels of CO buildup. Only one
intersection failed to demonstrate
attainment of the 8-hour CO NAAQS of
9 ppm. However, with inclusion of the
TCM implementation at Third Avenue &
Washington Street, the modeled results
demonstrate attainment. See Table 2.

TABLE 2.—INTERSECTION MAXIMUM PREDICTED 8-HOUR CO LEVELS (PPM)

CAL3QHCR+UAM maximum 8-hour
average (ppm)

Intersection
Uncontrolled Controlled
Third Avenue & WashiNGION ..........c.oo i e 9.38 | 8.93 with TCM.
HaMION St & SNAIP ..ottt b et sa e rt e et e e et enne e ne e 8.71 | Not affected by TCM.

Second Avenue & Browne ...
Third Avenue & Browne ..........
Second Avenue & Division ..
Third Avenue & Division
Northwest Blvd. & Indiana

8.08
8.68
8.59
7.59
8.76

Not affected by TCM.
Not affected by TCM.
Not affected by TCM.
Not affected by TCM.
Not affected by TCM.

Attainment of the standard in 2000 is
demonstrated for all analyzed
intersections. A detailed description of
all the control measures used to
demonstrate attainment, including those
previously approved, is contained in the
TSD for this proposal.

E. Has Spokane Adopted Transportation
Control Measures (TCMs) for the
Purpose of Reducing CO Emissions as
Required by Sections 182(d)(1) and
187(b)(2) and Described in Section
108(f)(1)(A) of the Act?

Yes. Sections 182(d)(1) and 187(b)(2)
of the Act require states with serious CO
nonattainment areas to submit a SIP
revision that includes transportation
control strategies and measures to offset
any growth in emissions due to growth
in VMT or vehicle trips. In developing
such strategies, a state must consider
measures specified in section
108(f)(1)(A) of the Act and choose and
implement such measures as are
necessary to demonstrate attainment
with the NAAQS. TCMs are designed to
reduce mobile pollutant emissions by
either improving transportation
efficiency or reducing single-occupant
vehicle trips.

The TCM that is used in the Spokane
CO attainment demonstration adds a
new left turn channel on eastbound

Third Avenue at Washington Street. The
TCM focuses on geometric
improvements at the intersection
designed to accommodate left turns and
prevent an exceedance during worse
case wintertime conditions. The EPA
has reviewed the TCM in the Spokane
CO Plan and is proposing to approve it.

F. Does the Spokane CO Plan Include a
Forecast of Vehicle Miles Traveled
(VMT) for Each Year Before the
Attainment Year of 2000 as Required by
Section 187(a)(2)(A) of the Act?

Yes. The Spokane Regional
Transportation Council (SRTC)
developed the daily VMT forecasts for
the period 1993 to 2000 using a
network-based travel demand model.
The Transportation Data Office of the
Washington State Department of
Transportation developed the estimates
of actual VMT from the Highway
Performance Monitoring System
(HPMS) data. Tracking results presented
in the Spokane CO Plan demonstrate
that actual VMT is consistently less than
forecasted.

SRTC has committed to prepare
annual VMT estimates and forecasts and
to submit these reports (“VMT tracking
reports”’) to Ecology for submittal to
EPA until Spokane is redesignated to
attainment. Under section 187(a)(3) of

the Act, annual VMT tracking reports
provide a potential basis for triggering
implementation of contingency
measures in the event that estimates of
actual VMT exceed the forecasts
contained in the prior annual VMT
tracking report.

G. Does the Spokane CO Plan Include
Contingency Measures as Required by
Section 187(a)(3) of the Act?

Section 187(a)(3) of the Act requires
serious CO nonattainment areas, such as
Spokane, to submit a plan that provides
for contingency measures. The Act
specifies that such measures are to be
implemented if any estimate of actual
VMT submitted in an annual VMT
tracking report exceeds the VMT
predicted in the most recent prior
forecast or if the area fails to attain the
NAAQS by the attainment date. As a
general rule, contingency measures
must be structured to take effect without
further action by the State or EPA upon
the occurrence of certain triggering
events.

The Spokane CO Plan includes
contingency measures that meet the
requirements of section 187(a)(3) of the
Act. If Spokane exceeds the ambient CO
standard, two contingency measures
have been established to provide
additional emission reduction. The two
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contingency measures are
channelization on Browne Street, and
signage improvements on Division
Street. Both measures have been
modeled to show a reduction in CO
concentrations by improving traffic
flow.

In addition, in the event that
Spokane’s actual VMT exceeds the
forecasted VMT, a contingency measure
has been established to provide
emission reductions. The measure is a
voluntary no-drive day program called
Air Watch. The measure focuses on
notifying the public of poor air quality
days and encourages alternatives to
single occupancy vehicles. Public
education along with daily CO forecasts
for the following day and drive times
and funds for free bus rides are used to

encourage motorists to reduce their use
of motor vehicles on bad air quality
days. Air Watch reduces actual VMT
and resulting emissions on the worst air
quality days. This contingency measure
is structured to take effect without any
further action by the State or EPA. In
fact, Spokane is currently implementing
this measure on bad air quality days.
States may implement contingency
measures early to obtain additional
emission reductions without being
required to adopt replacement
contingency measures to put in place
should one of the triggering events for
implementation of contingency
measures occur. This policy is described
in a memorandum from Tom Helms,
Chief of the OAQPS Ozone Policy and
Strategies Group entitled “Early

Implementation of Contingency
Measures for Ozone and Carbon
Monoxide Nonattainment Areas,”
August 13, 1993.

H. Is the Motor Vehicle Emission Budget
Approvable as Required by Section
176(c)(2)(A) of the Act and Outlined in
Conformity Rule 40 CFR 93.118(e)(4)?

EPA found the Spokane 2001 motor
vehicle emissions budget (MVEB)
adequate for conformity purposes in 67
FR 69740, November 19, 2002. Section
176(c)(2)(A) of the Act requires regional
transportation plans to be consistent
with the MVEB contained in the
applicable air quality plan for the area.
The MVEB for 2001 is as follows:

SPOKANE 2001 MOTOR VEHICLE EMISSIONS BUDGET

CO emissions
Source category (pounds/winter
weekday)
ON-R0oad SOUICES—TOtAl RUFAI ... .eiiiiiiiiiteee ettt ea et e bt sa bt et e e e bt e s ae e et e e sbs e e bt e sseeebeenaneenteeeane 633
On-Road Sources—Total Urban 268,238
Motor Vehicle Emissions Budget 268,871

The TSD summarizes how the 2001
MVEB meets the criteria contained in
the conformity rule (40 CFR
93.118(e)(4)). EPA is proposing approval
of the 2001 MVEB.

I. Does Spokane Have an I/M Program
in Place That Meets the Requirements in
Sections 182(a)(2)(B) and 187(a)(6) of
the Act?

Yes. EPA previously approved the
Washington I/M program (61 FR 50235,
September 25, 1996). Ecology submitted
a SIP revision on September, 26, 2001,
to two sections of 173—-422 WAC, Motor
Vehicle Emission Inspection, to provide
an inspection schedule for motor
vehicles between five and 25 years old.
Vehicles less than five years old and
more than twenty-five years are exempt
beginning January 1, 2000. See section
IV below.

J. Are There Controls on Stationary
Sources of CO as Required by Section
172(c)(5) of the Act?

Yes. Section 172(c)(5) of the Act
requires states with nonattainment areas
to include in their SIPs a permit
program for the construction and
operation of new or modified major
stationary sources in nonattainment
areas. In a separate, prior action, we
approved the new source review permit
program for Washington. (See 60 FR
28726, June 2, 1995.)

K. Has Spokane Implemented an
Oxygenated Fuel Program as Described
in Section 187(b)(3) of the Act?

Yes. In a separate, prior action, we
approved the oxygenated gasoline
program for Spokane (59 FR 2994,
January 20, 1994). However, in the 1995
attainment year, the 8-hour CO standard
was exceeded four times at the monitor
located at the intersection of Third &
Washington. An April 24, 1996, letter
from EPA Region 10 informed Ecology
that Spokane had not met the CO
standard. As a result of EPA’s letter,
SCAPCA implemented the contingency
measure specified in the moderate
attainment plan. The measure requires
the maximum allowable oxygenate in
wintertime gasoline beginning with the
1996—1997 CO season. This requirement
raised the amount of ethanol, the
oxygenate normally used in Spokane, to
3.5 percent by weight.

IV. EPA’s Evaluation of the Washington
Inspection and Maintenance (I/M)
Program Revision

A. What Is Being Revised in the
Washington I/M Program?

On September 26, 2001, Washington
Department of Ecology submitted a
revision to the State Implementation
Plan (SIP) for the state of Washington.
The revision is to two sections of 173—
422 WAC, Motor Vehicle Emission
Inspection, to provide an inspection
schedule for motor vehicles between

five and 25 years old. Vehicles less than
five years old and more than twenty-five
years old are exempt. The testing
schedule and exemption provisions are
changed accordingly. This rule revision
addresses when different model-year
vehicles are required to have an
emission inspection.

B. Have All the Procedural
Requirements for Approval of This
Revision Been Met?

The Act requires states to observe
certain procedural requirements in
developing revisions for submission to
EPA. Public noticing for a public
meeting held on August 28, 2001,
occurred through advertisements in the
Spokesman Review and the Washington
State Register. The SIP submittal notes
that during the public meeting no public
testimony was offered. Following the
required public participation, the State
adopted the I/M revision on September
26, 2001. The State submittal has met
the public notice requirements for SIP
submissions in accordance with 40 CFR
51.102.

C. How Does This Revision to the
Washington 1/M Program Affect the
Attainment Demonstration for the
Spokane CO Serious Nonattainment
Area?

Ecology and SRTC evaluated the
impact of the modified new car
exemption on the attainment
demonstration. The result was an
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estimated CO concentration of 8.93 ppm
at the intersection with the highest
modeled concentration (Third &
Washington). Since the estimated CO
concentration remained below the CO
standard, the dispersion modeling
continues to demonstrate attainment.
We are proposing approval of the
revision in this Federal Register.

V. Kaiser Aluminum and Chemical
Corporation, Administrative Orders

In order to analyze Kaiser Aluminum
and Chemical Corporation, Mead
Works’ contribution to the elevated CO
level described in Section III D, Ecology
used screening and refined modeling
techniques for point source analysis (40
CFR 51 Appendix W, 6.2.d.). Results of
this analysis indicated a maximum total
8-hour modeled concentration of 8.6
ppm on the hilltop to the southeast of
the Kaiser smelter (CO standard is 9
ppm). Therefore, Kaiser, through
enforceable Administrative Order No.
DE 01AQIS-3285 dated October 24,
2001, was only required to verify that
CO exceedances were not occurring on
the hilltop. In December 2000, Kaiser
fully curtailed its primary aluminum
production operations at Mead Works.
Due to the full curtailment of the
facility, Ecology approved a nearby
existing ambient air monitoring location
as being satisfactory for gathering
background ambient CO concentration
levels. On April 9, 2003, Ecology
approved Administrative Order No. DE
01AQIS-3285, Amendment #1 allowing
Kaiser the option to terminate the
collection of data during curtailment
once 2 years of background data was
collected. The Order requires Kaiser
Mead Works to resume monitoring and
reporting of ambient CO concentrations
at a site approved by Ecology if and
when primary aluminum production is
resumed at the site. In this action, EPA
is proposing approval of Kaiser Mead
Works Administrative Order No. DE
01AQIS-3285 and Administrative Order
No. DE 01AQIS-3285, Amendment #1.

VI. Summary of EPA’s Proposal

We are proposing to approve the
following elements of the Spokane CO
Attainment Plan, submitted on
September 20, 2001 and November 22,
2004:

A. Procedural requirements, under
section 110(a)(2) of the Act;

B. Base year emission inventory,
under sections 172(c)(3) and 187(a)(1)
and periodic inventories under 187(a)(5)
of the Act;

C. Attainment demonstration, under
section 187(a)(7) of the Act;

D. The TCM program under 187(b)(2),
182(d)(1) and 108(f)(1)(A) of the Act;

E. VMT forecasts under section
187(a)(2)(A) of the Act;

F. Contingency measures under
section 187(a)(3) of the Act;

G. The conformity budget under
section 176(c)(2)(A) of the Act and
§93.118 of the transportation
conformity rule (40 CFR part 93, subpart
A).

H. Administrative Order No. DE
01AQIS-3285 and Order No. DE
01AQIS-3285, Amendment #1 relating
to Kaiser Aluminum and Chemical
Corporation, Mead Works.

We are also proposing to approve a
SIP revision submitted on September
26, 2001, to two sections of 173—422
WAC Motor Vehicle Emission
Inspection, to provide an inspection
schedule for motor vehicles between 5
and 25 years old.

VII. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve State law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by State law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under State law and does
not impose any additional enforceable
duty beyond that required by State law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or

on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a State rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental regulations,
Reporting and recordkeeping
requirements.
Dated: March 1, 2005.
Ronald A. Kreizenbeck,
Acting Regional Administrator, Region 10.
[FR Doc. 05—4470 Filed 3—-7-05; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

Federal Motor Vehicle Safety
Standards; Denial of Petition for
Rulemaking

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Denial of petition for
rulemaking.




Federal Register/Vol. 70, No. 44 /Tuesday, March 8, 2005/Proposed Rules

11185

SUMMARY: Based on the agency’s
evaluation, NHTSA denies the petition
for rulemaking from Mr. Kazyaka of
TVK Industries, Inc. to amend our safety
standards to require the shift patterns on
vehicles equipped with manual
transmissions to be illuminated and to
indicate the gear selected.

FOR FURTHER INFORMATION CONTACT: For
non-legal issues, contact Mr. William D.
Evans, Office of Crash Avoidance
Standards, phone (202) 366-2272. For
legal issues, contact Dorothy Nakama,
Office of Chief Counsel, phone (202)
366—2992. You may send mail to both
of these officials at the National
Highway Traffic Safety Administration,
400 Seventh Street, SW., Washington,
DC 20590.

SUPPLEMENTARY INFORMATION:

Background

On October 15, 2003, NHTSA
responded to a request for interpretation
from Mr. Thomas V. Kazyaka of TVK
Industries, Inc. regarding Federal Motor
Vehicle Safety Standard (FMVSS) No.
102. Mr. Kazyaka expressed the view
that manual transmission shift patterns
are required to be backlit and must
display the shift lever position in order
to comply with S3.2 of FMVSS No. 102.
TVK Industries, Inc. markets the
SureShifter, which is an aftermarket
device that illuminates the shift pattern
and indicates the shift lever position on
manual transmission-equipped vehicles.
NHTSA interpreted S3.2 of FMVSS No.
102 as not requiring manual
transmission shift patterns to have
backlighting or to identify the shift lever
position. The interpretation also stated
that no other FMVSSs require vehicles
with only manual transmissions to have
shift pattern backlighting or to identify
the shift lever position.

On December 9, 2003, NHTSA
responded to another letter from Mr.
Kazyaka, which requested
reconsideration of the October 2003
interpretation. In response, NHTSA
restated the position expressed in its
original interpretation of FMVSS No.
102 to Mr. Kazyaka. Paragraph S3.2 of
FMVSS No. 102 requires the
identification of the shift lever pattern
of manual transmissions, however, it
does not require identification of the
shift lever position nor backlighting.

On March 9, 2004, NHTSA received a
“Petition for Rulemaking, Defect, and
Non-compliance Orders” from Mr.
Kazyaka per 49 CFR Part 552. In this
document, Mr. Kazyaka cites several
sections in FMVSS Nos. 101 and 102
and petitions the Administrator to
initiate a proceeding to determine
whether to issue an order concerning

the notification and remedy of a failure
of motor vehicles equipped with
manually shifted transmissions and
replacement manual shift knob
equipment as specified by FMVSS No.
101 and FMVSS No. 102. This notice
responds to Mr. Kazyaka’s recent
petition.

Petition Response

In his petition, Mr. Kazyaka cites
several sections in FMVSS No. 101 and
claims that these sections require the
shift patterns on manual transmission-
equipped vehicles to have backlighting
and to indicate the shift lever position.
The purpose of FMVSS No. 101 is to
ensure the accessibility and visibility of
motor vehicle controls and displays. In
FMVSS No.101, the only place where
manual shift levers are mentioned is
under S5.1 (Location of Hand Operated
Controls). This section requires that the
manual transmission shift lever be in a
location where it is operable by and
visible to the driver when restrained by
crash protection equipment. This
requirement refers strictly to the
location of the manual transmission
shift lever and does not require the lever
or shift pattern to be visible under low
light conditions. There is no other
mention of the manual gearshift lever in
FMVSS No. 101. In S5.3.1, under
illumination requirements, hand-
operated controls mounted upon the
floor, floor console or steering column
are specifically excluded from
illumination requirements. Since they
are mounted on the floor, manual
transmission gearshift levers are
excluded from FMVSS No. 101
illumination requirements. Therefore,
FMVSS No. 101 does not require the
shift patterns of vehicles equipped with
manual transmissions to have
backlighting or to indicate the shift lever
position.

In the petition, there were also
sections in FMVSS No. 102 cited as
justification for illuminating shift
patterns and indicating shift lever
positions on manual transmission-
equipped vehicles. One of the purposes
of FMVSS No. 102 is to reduce the
likelihood of shifting errors. For
automatic transmission-equipped
vehicles, there are requirements for the
shift sequence, the identification of shift
lever positions, the identification of
shift positions in relation to one another
and the identification of the gear
selected. The only requirement for
manual transmission-equipped vehicles
is that the shift lever pattern must be
identified and in view of the driver
when the driver is present in the
driver’s seating position. This
requirement refers strictly to the

location of the shift lever pattern and in
no way refers to illumination of the shift
pattern under low light conditions.
Also, it does not require identification
of the shift lever position.

Mr. Kazyaka interprets FMVSS Nos.
101 and 102 as requiring the
illumination of manual transmission
shift patterns and the identification of
the shift lever position by equating them
incorrectly with automatic transmission
controls. The requirements for manual
and automatic transmission controls are
different because the controls are used
differently. The shift patterns for
automatic transmissions are usually in a
relatively straight line and the shift
positions are close together, which make
it difficult for the driver to distinguish
the position of the lever without looking
at it. Also, automatic transmission shift
levers are usually shifted when the
vehicle is stationary.

The simple shift pattern identification
for manual transmissions enables the
driver to learn the shift positions and
operate the lever. A manual
transmission shift lever sequence
usually has a distinct pattern. Once
drivers learn the pattern, they can
determine what gear their vehicles are
in by feel, without looking at the pattern
and the lever position each time they
shift. A manual transmission shift lever
is shifted very often. If drivers had to
look at the shift lever and pattern each
time they changed gears, this would be
a tremendous distraction. The fact that
the driver does not refer to the shift
pattern after it is learned is evidenced
by the location of the shift pattern on
the majority of vehicles. The shift
pattern is located on the shift lever
knob, which is covered up by the
driver’s hand during shifting.

Mr. Kazyaka also asserts that vehicles
“equipped with automatic/manual
transmissions have taken to display the
gear selection in dash-mounted
indicators,” further noting that these
devices are not available for retrofit and
the “shifting pattern is not displayed.”
In an interpretation letter of April 3,
1989, to Porsche addressing FMVSS No.
102 issues, NHTSA concluded that
vehicles with dual function (automatic
and manual) transmissions are in fact
automatic transmissions for the
purposes of the FMVSS. Thus, vehicles
with dual function transmissions (even
when the driver selects the ‘“manual”
mode) must meet the illumination and
identification of shift lever position
requirements, as well as other
requirements in FMVSS No. 102.
NHTSA further notes that in these dual
function vehicles, the “manual” system
typically does not have gear selections
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in an “H” configuration, but displays
the gear positions in a row.

The petition states that the
consequences of motorist in manual
transmission-equipped vehicles
committing shifting errors while
stopped at pedestrian crosswalks and
railroad crossings may be fatal. It also
states that multiple vehicle operators
encounter various shifting patterns, and
the petition claims they are at risk of
causing property damage and injuries
without shift pattern illumination and
shift lever position identification. The
petition also claims that shift pattern
illumination and the identification of
shift lever position are more important
on vehicles equipped with idle-stop
technology where the engine stops and
starts automatically while the vehicle is
stationary. The agency has searched
both its crash and complaint databases
and has found no indication of a
shifting error problem relative to
manual transmission-equipped vehicles
both with and without the idle-stop
feature. Drivers of manual transmission-
equipped vehicles shift and know what
gear they are in by feel. Once drivers
learn their shift patterns, (a process that
is completed very quickly), there is no
need for them to look at the shift pattern
each time they shift or want to know
their gear position.

In accordance with 49 CFR part 552,
this completes the agency’s technical
review of the petition for rulemaking
from TVK Industries, Inc. NHTSA
believes that Mr. Kazyaka’s
interpretations relative to FMVSS Nos.
101 and 102 are incorrect and the
standards do not require manual
transmission shift patterns to be
illuminated or to indicate the shift lever
position. Also, NHTSA believes that any
suggested amendments to the FMVSSs
that would require manual transmission
shift lever patterns to be illuminated or
indicate the shift lever position would
not change the performance
requirements in a manner that would
result in improved safety. Thus, after
considering the allocation of agency
resources and agency priorities, NHTSA
has decided that the rulemaking
requested by the petitioner is not
warranted. Accordingly, the rulemaking
requested by the petition is denied.

Authority: 49 U.S.C. 322, 30111, 30115,
30166 and 30177; delegation of authority at
49 CFR 1.50.

Issued on: March 2, 2005.

Stephen R. Kratzke,

Associate Administrator for Rulemaking.
[FR Doc. 05-4433 Filed 3-7-05; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA 2005-20028]

Federal Motor Vehicle Safety
Standards

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Denial of Petition for
Rulemaking.

SUMMARY: This document denies a
petition for rulemaking submitted by
Mr. Richard T. Ince of C & ] Technology
Inc., to amend provisions of the Federal
motor vehicle safety standard (FMVSS)
for rearview mirrors pertaining to the
test procedure for school bus driving
mirrors.

FOR FURTHER INFORMATION CONTACT: For
technical issues: Mr. Charles R. Hott,
Office of Crashworthiness Standards,
NVS-113, National Highway Traffic
Safety Administration, 400 Seventh
Street, SW., Washington, DC 20590.
Telephone (202) 366—0247. Fax: (202)
366—7002.

For legal issues: Eric Stas, Office of
Chief Counsel, NCC-112, National
Highway Traffic Safety Administration,
400 Seventh Street, SW., Washington,
DC 20590. Telephone: (202) 366—2992
and fax: (202) 366—3820.
SUPPLEMENTARY INFORMATION:

Background

On June 2, 2004, the agency received
a petition from Mr. Richard T. Ince,

C &J Technology Inc., requesting that
the agency review and amend paragraph
513.3(g) of FMVSS No. 111, “Rearview
Mirrors,” which provides procedures for
the placement of “‘cones” “P”” and “L”
in the school bus mirror test procedure
for the driving mirrors. The petitioner
stated that the change is needed
“because the rule as stated provides
unnecessary and dangerous blind spots
in the operator’s field of indirect vision
along the sides of the school bus.”

The petitioner stated that S9.1 of the
standard requires that exterior driving
mirrors be tested using cones placed in
accordance with the requirements
specified in S13. S13 requires the
placement of 18 cylinders ! of a

11t is noted that the petitioner incorrectly implies
that the regulation uses “‘cones” to measure
compliance with the standard. The standard uses
cylinders that are 0.3048 meters (1 foot) high and
0.0348 meters (1 foot) in diameter. The standard
uses cylinders (not cones) because, as stated in the
December 2, 1992 final rule, the agency believes
0.3048 meter (1 foot) cylinders more accurately

specified height and size at various
locations around the school bus. He said
cylinder P on the passenger side of the
vehicle is placed at 3.6 meters (12 feet)
to the right of the longitudinal vertical
plane tangent at the center of the rear
axle. He said that cylinder L on the
driver side, is placed at 1.8 meters (6
feet) to the left of the longitudinal
vertical plane tangent at the center of
the rear axle. The petitioner asserted
that meeting such requirements “‘builds
into the vehicle blind spots along the
sides of the vehicle that are unnecessary
and dangerous,” and he illustrated this
with an Exhibit B (Figure 1). C & J
Technology claims that these blind
spots put the operator and any children
along the sides of the vehicle in a
dangerous position as the bus leaves a
stop, because the driver cannot see the
blind spot areas in the rearview mirror
system. The petitioner claims that in
such situations the driver would be
forced to physically look at these areas
before moving the bus forward;
however, if the driver does not, it could
be especially dangerous to children in
these blind spots.

C & J Technology’s recommended
solution is to amend the standard so
that cylinders L and P are moved out
from the center of the rear axle to a
point that would reduce or eliminate the
alleged blind spot problem. The
petitioner stated that with the use of the
“BDS Dead Angle Spot Mirror,” the
field of vision could increase to a level
up to 65 percent greater than that
provided by the standard’s current
requirements. The petitioner further
stated that the “BDS Dead Angle Spot
Mirror” is a wide angle glass, and it is
cut in such a manner as to make it
possible to move the cylinders out to
approximately 21.4 meters (70 feet) from
the center of the rear axle, thereby
making “the entire side of the bus
visible with just a glance in the mirror
by the operator.”

Analysis of the Petitioner’s Argument

The statement provided by C & J
Technology, which asserts that the test
procedure requirements in the standard
builds into the vehicle dangerous blind
spots, is inaccurate. Currently, all
school buses are required to have two
mirror systems, System A mirrors that
are typically called ““driving mirrors,”
and System B mirrors which are
pedestrian detection mirrors. The
System A mirrors are used by the
operator to maneuver the school bus
safely in traffic. The System B mirrors
are pedestrian detection mirrors that are

represent a child that is bending over or has fallen
down. (57 FR 57000)
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used by the operator while loading and
unloading passengers. The requirements
for two mirror systems were established
to ensure that the school bus driver has
the requisite field of vision for both
pedestrian detection and navigation of
the roadway. The standard requires that
the driver have a direct or indirect field-
of-view immediately in front of the bus
and along both sides of the school bus

in order to ensure that there are no blind
spots. Figure 2 presents a graphic with
the minimum viewing areas required by
the standard. The petition asserts that
the System A driving mirrors may not
serve as adequate pedestrian detection
mirrors. Even accepting this as true, the
driving mirrors are not intended to serve
as pedestrian detection mirrors.

Decision To Deny the Petition

In accordance with 49 CFR part 552,
this completes the agency’s review of
the petition for rulemaking. For the
reasons stated above, the petition for
rulemaking is denied.

Authority: 49 U.S.C. 322, 3011, 30115,

30117, and, 30162; delegation of authority at
49 CFR 1.50 and 501.8.

BILLING CODE 4910-59-P

Figure 1. Ince Exhibit B.
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Issued on: March 2, 2005.
Stephen R. Kratzke,
Associate Administrator for Rulemaking.
[FR Doc. 05—4434 Filed 3—7-05; 8:45 am]
BILLING CODE 4910-59-C

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 572

[Docket No. NHTSA-2004-18865]

RIN 2127-AJ16

Anthropomorphic Test Devices; SID-
liIsFRG Side Impact Crash Test Dummy

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Extension of comment period.

SUMMARY: On December 8, 2004,
NHTSA published a notice of proposed
rulemaking (NPRM) in the Federal
Register that proposed to amend 49 CFR
part 572 to add specifications and
qualification requirements for a 5th
percentile adult female test dummy for
use in vehicle side impact tests. In that
NPRM, NHTSA established a March 8,
2005, deadline for submission of written
comments. NHTSA has received a
request from the Alliance of Automobile
Manufacturers to extend the comment
period “to facilitate a comprehensive
technical evaluation of that test device
and allow manufacturers the
opportunity to perform necessary fleet
testing with the proposed test device.”
In response to that request, NHTSA is
extending the comment period to April
12, 2005.

DATES: Comments must be received by
April 12, 2005. Comments received after
that date will be considered to the
extent possible.

ADDRESSES: You may submit comments
(identified by the DOT DMS Docket
Number) by any of the following
methods:

Web Site: http://dms.dot.gov. Follow
the instructions for submitting
comments on the DOT electronic docket
site.

Fax:1-202-493-2251.

Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
0001.

Hand Delivery: Room PL—401 on the
plaza level of the Nassif Building, 400
Seventh Street, SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Identification
Number (RIN) for the rulemaking to
which you are commenting. For detailed
instructions on submitting comments
and additional information on the
rulemaking process, see the Public
Participation heading of the
SUPPLEMENTARY INFORMATION section of
this document. Note that all comments
received will be posted without change
to http://dms.dot.gov, including any
personal information provided. Please
see the Privacy Act discussion under the
Public Participation heading.

Docket: For access to the docket to
read background documents or
comments received, go to http://
dms.dot.gov at any time or to Room PL—
401 on the plaza level of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal Holidays.

FOR FURTHER INFORMATION CONTACT: Stan
Backaitis, NHTSA Office of
Crashworthiness Standards (202) 366—
4912, or Deirdre Fujita, NHTSA Office
of Chief Counsel (telephone (202) 366—
2992). Both of these officials may be
reached at 400 Seventh St., SW.,
Washington, DC 20590.

SUPPLEMENTARY INFORMATION: On
December 8, 2004 (69 FR 70947; Docket
No. 18865), the agency published an
NPRM proposing to add specifications
and qualification requirements for a 5th
percentile adult female side impact
crash test dummy to NHTSA’s
regulation on anthropomorphic test
devices (49 CFR part 572). The test
dummy, called the SID-IIsFRG, was part
of an NPRM that NHTSA published in
May 2004 that proposed to upgrade
FMVSS No. 214, “Side Impact
Protection.” The NPRM on FMVSS No.
214 proposed to require that all
passenger vehicles with a gross vehicle
weight rating of up to 4,536 kilograms
(10,000 pounds) protect front seat
occupants against head, thoracic,
abdominal and pelvic injuries in a
vehicle-to-pole test simulating a vehicle
crashing sideways into narrow fixed
objects like telephone poles and trees
(69 FR 27990, May 17, 2004; Docket
2004-17694). The NPRM proposed that
compliance with the pole test would be
determined in tests using the SID—
IIsFRG, and in tests using a new test
dummy representing mid-size adult
males (the “ES—2re” crash test dummy).

The comment period for the NPRM on
the SID-IISFRG closes March 8, 2005.
The Alliance of Automobile
Manufacturers has petitioned to extend
the comment period “until mid 2005 to
facilitate a comprehensive technical
evaluation of that test device and allow
manufacturers the opportunity to
perform necessary fleet testing with the
proposed test device. Further, the
requested extension aligns the comment
closing date with that requested by the
Alliance in its October 14, 2004
petition.” That October 14, 2004,
petition of the Alliance was to extend,
for eight months, the comment periods
for the FMVSS No. 214 NPRM and for
an NPRM on specifications for the ES—
2re (which was published September
15, 2004; 69 FR 55550; Docket No.
18864). On January 12, 2005, in
response to the petition, NHTSA
reopened the comment period for those
NPRMs for 90 days (70 FR 2105; Docket
No. 17694, 18864). The 90-day period
closes April 12, 2005.

We are extending the comment period
for the SID-IIsFRG NPRM from March 8,
2005, to April 12, 2005, to align the
comment closing date with those of the
related NPRMs on FMVSS No. 214 and
the ES—2re test dummy. The extended
comment period gives interested parties
additional time to submit comments
without unnecessarily delaying key
decisions by NHTSA about the FMVSS
No. 214 rulemaking and without overly
delaying the potential societal benefits
associated with a final rule.

Public Participation

How Do I Prepare and Submit
Comments?

Your comments must be written and
in English. To ensure that your
comments are correctly filed in the
Docket, please include the appropriate
docket number in your comments.

Your comments must not be more
than 15 pages long. (49 CFR 553.21).
NHTSA established this limit to
encourage you to write your primary
comments in a concise fashion.
However, you may attach necessary
additional documents to your
comments. There is no limit on the
length of the attachments.

Please submit two copies of your
comments, including the attachments,
to Docket Management at the address
given above under ADDRESSES.

You may also submit your comments
to the docket electronically by logging
onto the Dockets Management System
Web site at http://dms.dot.gov. Click on
“Help & Information” or “Help/Info” to
obtain instructions for filing the
document electronically.
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How Can I Be Sure That My Comments
Were Received?

If you wish Docket Management to
notify you upon its receipt of your
comments, enclose a self-addressed,
stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will return the postcard by
mail.

How Do I Submit Confidential Business
Information?

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Chief
Counsel, NHTSA, at the address given
above under FOR FURTHER INFORMATION
CONTACT. In addition, you should
submit two copies, from which you
have deleted the claimed confidential
business information, to Docket
Management at the address given above
under ADDRESSES. When you send a
comment containing information
claimed to be confidential business
information, you should include a cover
letter setting forth the information
specified in our confidential business
information regulation (49 CFR part
512).

Will the Agency Consider Late
Comments?

NHTSA will consider all comments
that Docket Management receives before
the close of business on the comment
closing date indicated above under
DATES. To the extent possible, the
agency will also consider comments that
Docket Management receives after that
date. If Docket Management receives a
comment too late for the agency to
consider it in developing a final rule
(assuming that one is issued), the
agency will consider that comment as
an informal suggestion for future
rulemaking action.

How Can I Read the Comments
Submitted by Other People?

You may read the comments received
by Docket Management at the address
given above under ADDRESSES. The
hours of the Docket are indicated above
in the same location.

You may also see the comments on
the Internet. To read the comments on
the Internet, take the following steps:

1. Go to the Docket Management
System (DMS) Web page of the
Department of Transportation (http://
dms.dot.gov/).

2. On that page, click on “search.”

3. On the next page (http://
dms.dot.gov/search/), type in the five-

digit docket number shown at the
beginning of this document. Example: If
the docket number were “NHTSA—
2004-12345,” you would type “12345.”
After typing the docket number, click on
“search.”

4. On the next page, which contains
docket summary information for the
docket you selected, click on the desired
comments. You may download the
comments. Although the comments are
imaged documents, instead of word
processing documents, the “pdf”
versions of the documents are word
searchable.

Please note that even after the
comment closing date, NHTSA will
continue to file relevant information in
the Docket as it becomes available.
Further, some people may submit late
comments. Accordingly, the agency
recommends that you periodically
check the Docket for new material.

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78), or you
may visit http://dms.dot.gov.

Authority: 49 U.S.C. 322, 30111, 30115,
30117 and 30166; delegation of authority at
49 CFR 1.50.

Issued on March 2, 2005.

Stephen R. Kratzke,

Associate Administrator for Rulemaking.
[FR Doc. 05—4432 Filed 3—7-05; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 050228049-5049-01; 1.D.
021105C]

RIN 0648—-AT05

Atlantic Highly Migratory Species;
Lifting Trade Restrictive Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule, request for
comments, notice of public hearing.

SUMMARY: NMFS proposes to adjust the
regulations governing the trade of tuna

and tuna-like species in the North and
South Atlantic Ocean to implement
recommendations adopted at the 2004
meeting of the International
Commission for the Conservation of
Atlantic Tunas (ICCAT). The proposed
rule would lift the trade restrictions on
importing bigeye tuna (BET) from
Cambodia; the ban on importing BET
and bluefin tuna (BFT) from Equatorial
Guinea; and the ban on importing BET,
BFT, and swordfish (SWO) from Sierra
Leone. Additionally, the proposed rule
would also correct section reference
conflicts between two rules that were
published in the Federal Register on
November 17, 2004, and December 6,
2004.

DATES: Written comments on the
proposed rule must be received by 5
p.m. on April 7, 2005.

The public hearing will be held on
March 21, 2005, from 2:45 p.m. to 5
p.m.

ADDRESSES: The public hearing will be
held at the Holiday Inn, 8777 Georgia
Avenue, Silver Spring, MD 20910.

Written comments on the proposed
rule may be submitted to Christopher
Rogers, Chief, Highly Migratory Species
Management Division:

eEmail: SF1.021105C@noaa.gov

e Mail: 1315 East-West Highway,
Silver Spring, MD 20910. Please mark
the outside of the envelope “Comments
on Proposed Rule for Lifting Trade
Restrictive Measures.”

e Fax: 301-713-1917.

e Federal e-Rulemaking Portal: http://
www.regulations.gov. Include in the
subject line the following identifier: I.D.
021105C.

Copies of the Fishery Management
Plan for Atlantic Tunas, Swordfish and
Sharks and other relevant documents
are also available from the Highly
Migratory Species Management Division
website at www.nmfs.noaa.gov/sfa/hms.

FOR FURTHER INFORMATION CONTACT:
Megan Gamble, by phone: 301-713—
2347 or by fax: 301-713-1917.

SUPPLEMENTARY INFORMATION: The U.S.
Atlantic swordfish and tuna fisheries
are managed under the Fishery
Management Plan for Atlantic Tunas,
Swordfish, and Sharks (HMS FMP) and
regulations at 50 CFR part 635 under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), 16 U.S.C.
1801 et seq., and the Atlantic Tunas
Convention Act (ATCA), 16 U.S.C. 971
et seq. The ATCA authorizes the
promulgation of regulations as may be
necessary and appropriate to carry out
ICCAT recommendations. Trade-related
ICCAT recommendations from 2004
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include but are not limited to, 04-13,
04-14, and 04-15.

Trade Measures

In 1999, 2000, and 2002, ICCAT
found, based on available information,
that Equatorial Guinea, Sierra Leone,
and Cambodia were engaged in fishing
activities that diminish the effectiveness
of ICCAT conservation and management
measures (Recommendations from 1999
and 2000, 02—19, and 00-15,
respectively). Thus, ICCAT previously
recommended that Contracting Parties
(i.e., any member of the United Nations
or any specialized agency of the United
Nations that has signed on to the
International Convention for the
Conservation of Atlantic Tunas) prohibit
the import of Atlantic BET and BFT
from Equatorial Guinea; BET, BFT, and
SWO from Sierra Leone; and Atlantic
BET from Cambodia. NMFS
promulgated regulations prohibiting the
import of these species from these
countries in 2000, 2002, and 2004.

During the 2004 meeting, ICCAT
determined that Sierra Leone, Equatorial
Guinea, and Cambodia have changed
their fishing practices to be consistent
with ICCAT conservation and
management measures and
recommended the import prohibitions
be lifted on all three countries.
Specifically, ICCAT Recommendation
04—14 lifts the trade restriction on
importing Atlantic BET and BFT from
Equatorial Guinea. In reaching this
decision, ICCAT considered the actions
taken by Equatorial Guinea to cancel the
licenses and flags of large-scale longline
vessels previously found participating
in unreported and unregulated catches
of tuna in the Convention Area. ICCAT
also considered the information
presented by Equatorial Guinea
guaranteeing compliance with ICCAT
conservation and management
measures. This proposed rule would lift
the restrictions on importing BET from
Equatorial Guinea implemented on
November 20, 2002, (67 FR 70023) and
BFT implemented on December 12,
2000 (65 FR 77523).

Further, ICCAT recommends
removing the trade restrictions on the
import of Atlantic BET, BFT, and SWO
from Sierra Leone (Recommendation
04-13). The Commission recognized
that Sierra Leone addressed concerns
regarding data reporting, developed a
monitoring and control plan, and
deregistered a vessel previously
identified as conducting illegal,
unregulated, and unreported (IUU)
fishing in the Convention area. In this
action, NMFS proposes to lift the import
restrictions on Atlantic BET, BFT, and

SWO from Sierra Leone implemented
on December 6, 2004 (69 FR 70396).

Finally, ICCAT Recommendation 04—
15 removes the trade restrictive
measures on importing BET from
Cambodia. The Commission recognized
the efforts made by Cambodia to
deregister vessels previously identified
as conducting IUU fishing activities in
the Convention Area, change registry
companies, and not authorize other
vessels to fish in the Convention Area.
This rule proposes to lift the trade
restrictions on importing BET from
Cambodia implemented on November
20, 2002 (67 FR 70023).

Section Reference Correction

This action proposes to correct
section reference conflicts between two
rules that were published in the Federal
Register in late 2004. A final rule
implementing BET statistical documents
was published on November 17, 2004
(69 FR 67284), and will be effective on
July 1, 2005. This rule removes § 635.41
Species Subject to Documentation
Requirements and re-designates the
content of § 635.45 Products Denied
Entry as § 635.41, so that §635.41 will
address Products Denied Entry. A
second final rule implementing trade
restrictive measures and establishing
chartering permits published on
December 6, 2004 (69 FR 70401), and
was effective on January 5, 2005, and
contains references to § 635.45
Productions Denied Entry that will be
overwritten when the first rule becomes
effective on July 1, 2005. References to
§635.45 Productions Denied Entry are
re-designated as § 635.41 Productions
Denied Entry in this proposed rule.

Public Hearings and Special
Accommodations

NMFS will hold a public hearing (see
DATES and ADDRESSES) to receive
comments from fishery participants and
other members of the public regarding
this proposed rule. This hearing will be
physically accessible to people with
disabilities. Requests for sign language
interpretation or other auxiliary aids
should be directed to Megan Gamble at
(301) 713—-2347 at least 5 days prior to
the hearing date. For individuals unable
to attend a hearing, NMFS also solicits
written comments on the proposed rule
(see DATES and ADDRESSES).

Classification

This proposed rule is published under
the authority of the Magnuson-Stevens
Act, 16 U.S.C. 1801 et. seq., and ATCA,
16 U.S.C. 971 et. seq. The Assistant
Administrator for Fisheries has
preliminarily determined that the
regulations contained in this proposed

rule are necessary to implement the
recommendations of ICCAT and to
manage the domestic Atlantic highly
migratory species fisheries.

NMFS has preliminarily determined
that this proposed rule would not have
significant economic, environmental, or
social impacts as defined in NEPA. It is
categorically excluded from the need to
prepare an Environmental Assessment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

NMFS has determined preliminarily
that these regulations would be
implemented in a manner consistent to
the maximum extent practicable with
the enforceable provisions of the coastal
zone management programs of those
Atlantic, Gulf of Mexico, and Caribbean
states. Letters have been sent to the
relevant states asking for their
concurrence.

This action does not contain policies
with federalism implications under
Executive Order 13132.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
The small entities are identified as the
466 dealers with a permit to buy or sell
Atlantic BET, BFT, or SWO. Lifting the
trade restrictions on Cambodia,
Equatorial Guinea, and Sierra Leone
would have an insignificant impact on
the dealers because no tuna or tuna-like
species were imported from these states
prior to the ban and none was expected
to be imported in the future. Thus there
will likely be no positive or negative
economic impact on the dealers.

From 1989 to 2002, the United States
did not import any Atlantic BET from
Cambodia or Equatorial Guinea. From
1989 to 2000, there were no imports of
BFT from Equatorial Guinea. There were
also no imports of Atlantic BET, BFT, or
SWO from Sierra Leone from 1989 to
2004. If the trade restrictions are lifted
from these countries, the import of BET,
BFT, or SWO from any of the three
countries is expected to be low or non-
existent. As a result, the proposed
measures are not expected to have a
significant economic impact on a
substantial number of small entities and
an initial regulatory flexibility analysis
is not required and has not been
prepared.

The fishing activities conducted
pursuant to this rule will not affect
endangered or threatened species or
critical habitat under Endangered
Species Act. This action is not likely to
result in any significant changes to the
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quantity of BET, BFT, and SWO
imported from Cambodia, Equatorial
Guinea, and Sierra Leone, as past import
level of these fish species from these
countries are low or nonexistent.

List of Subjects in 50 CFR Part 635

Fisheries, Fishing, Fishing vessels,
Foreign relations, Imports, Treaties.
Dated: March 3, 2005.
John Oliver,
Deputy Assistant Administrator for

Operations, National Marine Fisheries
Service.

For the reasons set out in the
preamble, 50 CFR part 635 is proposed
to be amended as follows:

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

1. The authority citation for part 635
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

2.In §635.41, paragraphs (a) and (b)
are removed, paragraphs (c) through (g)
are re-designated as paragraph (a)

through (e)and newly redesignated
paragraph (a) is revised to read as
follows:

§635.41 Products Denied Entry.

(a) All shipments of Atlantic bigeye
tuna, or its products, in any form,
harvested by a vessel under the
jurisdiction of Bolivia or Georgia will be
denied entry into the United States.

3.In §635.71, paragraphs (b)(26) and
(e)(16) are removed, paragraphs (b)(27)
through (b)(30) are redesignated as
(b)(26) through (b)(29), and paragraphs
(a)(24), and (a)(45) through (a)(47), and
newly redesignated paragraph (b)(29) is
revised to read as follows:

§635.71 Prohibitions.
* * * * *
(a] * *x %

(24) Import, or attempt to import, any
fish or fish products regulated under
this part in a manner contrary to any
import requirements or import
restrictions specified at §§ 635.40 or
635.41.

* * * * *

(45) Import or attempt to import tuna
or tuna-like species harvested from the
ICCAT convention area by a fishing
vessel that is not listed in the ICCAT
record of authorized vessels as specified
in §635.41(b).

(46) Import or attempt to import tuna
or tuna-like species harvested by a
fishing vessel on the ICCAT illegal,
unreported, and unregulated fishing list
as specified in § 635.41(c).

(47) Import or attempt to import tuna
or tuna-like species, placed in cages for
farming and/or transshipment,
harvested in the ICCAT convention area
and caught by a fishing vessel included
on the ICCAT list as engaged in illegal,
unreported, and unregulated fishing as
specified in § 635.41(d).

(b) * % %

(29) Import a bigeye tuna or bigeye
tuna product into the United States from
Bolivia or Georgia as specified in
§635.41.

* * * * *

[FR Doc. 05—4477 Filed 3—7-05; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator, Foreign
Agricultural Service (FAS), today
accepted a petition filed by three
Florida avocado producers for trade
adjustment assistance. The
Administrator will determine within 40
days whether or not increasing imports
of avocados contributed importantly to
a decline in domestic producer prices of
20 percent or more during the marketing
period beginning January 2004 and
ending December 2004. If the
determination is positive, all producers
who produce and market their avocados
in Florida will be eligible to apply to the
Farm Service Agency for technical
assistance at no cost and for adjustment
assistance payments.

FOR FURTHER INFORMATION CONTACT:

Jean-Louis Pajot, Coordinator, Trade
Adjustment Assistance for Farmers,
FAS, USDA, (202) 720-2916, e-mail:
trade.adjustment@fas.usda.gov.

Dated: February 25, 2005.
A. Ellen Terpstra,
Administrator, Foreign Agricultural Service.
[FR Doc. 05—4445 Filed 3—-7-05; 8:45 am|
BILLING CODE 3410-10-P

DEPARTMENT OF COMMERCE

Economics and Statistics
Administration

Bureau of Economic Analysis Advisory
Committee

AGENCY: Bureau of Economic Analysis.
ACTION: Notice of public meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act (Public Law
92-463 as amended by Public Law 94—
409, Public Law 96-523, Public Law 97—
375 and Public Law 105-153), we are
giving notice of a meeting of the Bureau
of Economic Analysis Advisory
Committee. The meeting’s agenda is as
follows: 1. Director’s report/update; 2.
update on NRC study on nonmarket
accounts; 3. update on revision of
international guidelines for national
accounts (SNA); 4. preliminary results
from pricing project; and 5. report on
BEA/NSF R&D project

DATES: Friday, May 13, 2005, the
meeting will begin at 9 a.m. and adjourn
at approximately 4 p.m.

ADDRESSES: The meeting will take place
at the Bureau Of Economic Analysis,
1441 L Street, NW., Washington, DC
20230.

FOR FURTHER INFORMATION CONTACT:
James J. Murphy, Public Affairs
Specialist, Bureau of Economic
Analysis, U.S. Department of
Commerce, Washington, DC 20230;
telephone number: (202) 606-2787.

Public Participation: This meeting is
open to the public. Because of security
procedures, anyone planning to attend
the meeting must contact James Murphy
of BEA at (202) 606—2787 in advance.
The meeting is physically accessible to
people with disabilities. Requests for
foreign language interpretation or other
auxiliary aids should be directed to
James Murphy at (202) 606—2787.

SUPPLEMENTARY INFORMATION: The
Committee was established September
2, 1999, to advise the Bureau of
Economic Analysis (BEA) on matters
related to the development and
improvement of BEA’s regional
economic accounts and proposed
revisions to the International System of
National Accounts. This will be the
Committee’s ninth meeting.

Dated: February 24, 2005.
J. Steven Landefeld,
Director, Bureau of Economic Analysis.
[FR Doc. 05-4387 Filed 3—7-05; 8:45 am|
BILLING CODE 3510-06-P

DEPARTMENT OF COMMERCE

International Trade Administration
A-570-822

Notice of Extension of Time Limit for
the Final Results of Antidumping Duty
Administrative Review: Certain Helical
Spring Lock Washers from the
People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: March 8, 2005.

FOR FURTHER INFORMATION CONTACT:
Marin Weaver at (202) 482—-2336 or
Cathy Feig at (202) 481-3962, AD/CVD
Operations, Office 8, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
Background

On November 9, 2004, the Department
of Commerce (the Department)
published in the Federal Register the
preliminary results of the administrative
review of the antidumping duty order
on helical spring lock washers from the
People’s Republic of China. See Certain
Helical Spring Lock Washers from the
People’s Republic of China; Preliminary
Results of Antidumping Duty
Administrative Review, 69 FR 64903.
This review covers the period October 1,
2002, through September 30, 2003. The
final results of this administrative
review are currently due not later than
March 9, 2005.

Extension of Time Limit for Final
Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), requires
the Department to issue the final results
of an administrative review within 120
days after the date on which the
preliminary results are published.
However, if it is not practicable to
complete the review within the time
specified, the administering authority
may extend the final results to not later
than 180 days following the publication
of the preliminary results.

In order to fully consider the issue of
Hangzhou’s market—economy purchases
of steel wire rod from the United
Kingdom raised in Hangzhou’s
December 10, 2004, case brief, it is not
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practicable to complete this review
within the time limit mandated by the
Act. Due to the complex nature and
broader implications raised by this
issue, the Department needs extra time
to analyze and address this issue.
Therefore, in accordance with section
751(a)(3)(A) of the Act, the Department
is fully extending the time period for
issuing the final results of review from
March 9, 2005, until not later than May
8, 2005.

Dated: March 1, 2005.
Barbara E. Tillman,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E5—-973 Filed 3—-7-05; 8:45 am]|
BILLING CODE:3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-201-822]

Stainless Steel Sheet and Strip in Coils
From Mexico; Extension of Time Limit
for Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: March 8, 2005.

FOR FURTHER INFORMATION CONTACT:
Angela Strom at (202) 482-2704,
Maryanne Burke at (202) 482—5604 or
Robert James at (202) 482—-0649, AD/
CVD Operations, Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230.

Background

On July 30, 2004, the Department of
Commerce (the Department) received
timely requests to conduct an
administrative review of the
antidumping duty order on stainless
steel sheet and strip in coils from
Mexico. On August 30, 2004, the
Department published a notice of
initiation of this administrative review,
covering the period of July 1, 2003, to
June 30, 2004 (69 FR 52857). The
preliminary results are currently due no
later than April 2, 2005.

Extension of Time Limits for
Preliminary Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Tariff Act),
requires the Department to complete the
preliminary results of an administrative
review within 245 days after the last day
of the anniversary month of an order for
which a review is requested. However,

if it is not practicable to complete the
review within these time periods,
section 751(a)(3)(A) of the Act allows
the Department to extend the time limit
for the preliminary results to a
maximum of 365 days after the last day
of the anniversary month of an order for
which a review is requested.

We are currently analyzing a number
of complex issues with respect to the
basis for normal value which must be
addressed prior to the issuance of the
preliminary results. Specifically, further
analysis is needed in relation to
downstream sales, billing adjustments,
currency conversions and cost of
production data used in the margin
calculation program. This requires
additional time and makes it
impracticable to complete the
preliminary results of this review within
the originally anticipated time limit.
Accordingly, the Department is
extending the time limit for completion
of the preliminary results of this
administrative review no later than July
31, 2005, which is 365 days from the
last day of the anniversary month. We
intend to issue the final results no later
than 120 days after publication of the
preliminary results notice.

Dated: March 2, 2005.
Barbara E. Tillman,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E5—974 Filed 3—7-05; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Availability of Seats for the Stellwagen
Bank National Marine Sanctuary
Advisory Council

AGENCY: National Marine Sanctuary
Program (NMSP), National Oceanic and
Atmospheric Service (NOS), National
Oceanic and Atmospheric
Administration, Department of
Commerce (DOC).

ACTION: Notice and request for
applications.

SUMMARY: The Stellwagen Bank National
Marine Sanctuary (SBNMS) is seeking
applicants for the following vacant seats
on its Sanctuary Advisory Council:
Whale Watching (Member), Education
(Alternate), and Business and Industry
(Member and Alternate). Applicants are
chosen based upon their particular
expertise and experience in relation to
the seat for which they are applying;
community and professional affiliations;
philosophy regarding the protection and

management of marine resources; and
possibly the length of residence in the
area affected by the Sanctuary.
Applicants who are chosen as members
should expect to serve 2—3 years terms,
pursuant to the Council’s Charter.
DATES: Applications are due by April 1,
2005.

FOR FURTHER INFORMATION CONTACT:
Application kits may be downloaded
from Stellwagan bank Web site: http://
stellwagen.nos.noaa.gov/ or obtained
from Ruthetta.Halbower@noaa.gov or
Ruthetta Halbower 175 Edward Foster
Road Scituate, MA 02066. Completed
applications should be sent to the same
address.

SUPPLEMENTARY INFORMATION: The
Council of SBNMS was originally
established in 1992. The current
Council was established in October
2001. The Council has 21 members
covering the wide spectrum of interests
in the region, with fifteen voting seats
representing various facets of the
community including conservation,
education, research, fishing, whale
watching, recreation, business/industry,
and the community at large. The
remaining ex-officio seats represent the
SBNMS’s state and federal partners. The
Council generally meets four times a
year.

Authority: 16 U.S.C. Sections 1431, et seq.
(Federal Domestic Assistance Catalog
Number 11.429 Marine Sanctuary Program)

Dated: February 18, 2005.

Daniel J. Basta,

Director, National Marine Sanctuary Program,
National Ocean Services, National Oceanic
and Atmospheric Administration.

[FR Doc. 05-4392 Filed 3—7-05; 8:45 am|
BILLING CODE 3510-NK-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 030105G]

Fisheries of the Exclusive Economic
Zone Off Alaska; Notice of Crab
Rationalization Program Quota Share
and Processor Quota Share
Application Period

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of application period.

SUMMARY: NMFS will accept

applications to receive quota share (QS)
and processor quota share (PQS) for the
Crab Rationalization Program (Program)
from participants in the Bering Sea and
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Aleutian Islands (BSAI) king and
Tanner crab fisheries through June 3,
2005, consistent with the regulations
implementing the program. Any
applications received by NMFS after
this date will be considered untimely
and will be denied.

DATES: Applications to receive QS and
PQS under the Crab Rationalization
Program will be accepted by NMFS from
April 4, 2005, through 5 p.m. Alaska
local time (A.Lt) on June 3, 2005.

ADDRESSES: An application to receive
crab QS or PQS may be submitted by
mail to NMFS, Alaska Region,
Restricted Access Management, P.O.
Box 21668, Juneau, AK 99802, by
facsimile (907-586—-7354), or by hand
delivery to the NMFS, 709 West 9th
Street, room 713, Juneau, AK.

SUPPLEMENTARY INFORMATION: NMFS
published a final rule implementing the
Crab Rationalization Program (Program)
as authorized under Amendments 18
and 19 to the Fishery Management Plan
for Bering Sea/Aleutian Islands King
and Tanner Crabs March 2, 2005 (70 FR
10173).

Section 680.20(f)(1)(iii) of the final
rule notes that NMFS will specify the
application period for crab QS and PQS
in the Federal Register and any
applications received after this date will
be considered untimely and denied.
This notice specifies A 60-day
application period. This 60-day
application period was referenced in the
proposed rule published on October 29,
2004, to implement the Program (69 FR
63223). This 60-day application period
is consistent with the intent of the final
rule to provide adequate time for
participants in the crab fisheries to
review the final rule and prepare
materials necessary for the application
process specified in § 680.40(f)(2). This
application period will provide NMFS
with sufficient time to process
applications and issue QS and PQS for
crab fisheries occurring later in 2005.

Applications to receive QS or PQS
may be received by contacting NMFS
(see ADDRESSES) or by downloading at
http://www.fakr.noaa.gov.

Dated: March 2, 2005.

Alan D. Risenhoover

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05—4476 Filed 3—-7-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 050301050-5050—-01]

Proposed NOAA Policy and Process
for Creating and Managing
Cooperative Institutes

AGENCY: Office of Oceanic and
Atmospheric Research (OAR), National
Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce (DOC).

ACTION: Notice and request for public
comments.

SUMMARY: NOAA publishes this notice
to announce the availability of a
Proposed NOAA Policy and Process for
Creating and Managing Cooperative
Institutes for public comment.

DATES: Comments on this draft
document must be submitted by April 4,
2005.

ADDRESSES: The Proposed NOAA Policy
and Process for Creating and Managing
Cooperative Institutes is available at
ftp://www.oarhq.noaa.gov/coopinst.pdf.

The public is encouraged to submit
comments on the Proposed NOAA
Policy and Process for Creating and
Managing Cooperative Institutes Draft
electronically to coop.inst@noaa.gov.
For commenters who do not have access
to a computer, comments on documents
may be submitted in writing to Office of
Oceanic and Atmospheric Research, c/o
Dr. John Cortinas, Office of Scientific
Support, 1315 East-West Highway, R/
0SSX5, Silver Spring, Maryland 20910.
FOR FURTHER INFORMATION CONTACT: Dr.
John Cortinas, Office of Scientific
Support, OAR, 1315 East West Highway,
R/0OSSX5, Silver Spring, Maryland
20910, Phone (301) 713-2465, ext. 206.
SUPPLEMENTARY INFORMATION: The
Proposed NOAA Policy and Process for
Creating and Managing Cooperative
Institutes is being developed in
response to a January 2004
recommendation from the NOAA
Science Advisory Board (SAB). The
SAB recommended that NOAA develop
a NOAA-wide process by which
cooperative institutes and other
cooperative arrangements with
extramural partners are established and
maintained. A copy of the SAB report is
available at http://www.sab.noaa.gov/
Reports/RRT_Report_080604.pdf.

The Proposed NOAA Policy and
Process for Creating and Managing
Cooperative Institutes defines the policy
and process for establishing and
managing all new NOAA cooperative
institutes. This proposed policy

includes guidelines for the review
process, renewal process, and sunset
clauses. Upon adoption of a final policy
document, NOAA will evaluate all
current cooperative institutes and create
a plan to transition them to the new
cooEerative institute policy and process.

The Proposed NOAA Policy and
Process for Creating and Managing
Cooperative Institutes is being issued for
comment only and is not intended for
interim use. Suggested changes will be
incorporated, where appropriate, in the
final version. Upon adoption of the final
policy and process, NOAA will issue a
NOAA Administrative Order to institute
the policy.

NOAA welcomes all comments on the
content of the document. We also
request comments on any
inconsistencies perceived within the
document, and possible omissions of
important topics or issues. For any
shortcoming noted within the draft
document, please propose specific
remedies.

Please adhere to the instructions
detailed herein for preparing and
submitting your comments. Using the
format guidance described below will
facilitate the consideration of all
reviewer comments. Please provide
background information about yourself
on the first page of your comments:
Your name(s), organization(s), and area
of expertise, mailing address(es), and
telephone and fax number, e-mail
address(es). Overview comments should
follow your background information
and should be numbered. Comments
that are specific to particular pages and
paragraphs should follow any overview
comments and should identify the page
numbers to which they apply. Please
number and print identifying
information at the top of all pages.

Dated: March 2, 2005.
Louisa Koch,

Deputy Assistant Administrator, Office of
Oceanic and Atmospheric Research, National
Oceanic and Atmospheric Administration.
[FR Doc. 05—4429 Filed 3—-7-05; 8:45 am]

BILLING CODE 3510-KD-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

National Estuarine Research Reserve
System

AGENCY: Estuarine Reserves Division,
Office of Ocean and Coastal Resource
Management, National Ocean Service,
National Oceanic and Atmospheric
Administration, U.S. Department of
Commerce.
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ACTION: Notice of public comment
period for the Revised Management Plan
for the Delaware National Estuarine
Research Reserve.

SUMMARY: Notice is hereby given that
the Estuarine Reserves Division, Office
of Ocean and Coastal Resource
Management, National Ocean Service,
National Oceanic and Atmospheric
Administration (NOAA), U.S.
Department of Commerce is announcing
a thirty day public comment period on
the Delaware National Estuarine
Research Reserve Management Plan
Revision which will begin on the day
this announcement is published.
Comments should be sent within the
comment period in hard copy or e-mail
to Cory Riley at Cory.Riley@noaa.gov or
NOAA'’s Estuarine Reserves Division,
1305 East-West Highway, N/ORMS5, 10th
floor, Silver Spring, MD 20910.

The Delaware National Estuarine
Research Reserve was designated in
1993 pursuant to section 315 of the
Coastal Zone Management Act of 1972,
as amended, 16 U.S.C. 1461. The reserve
has been operating under a management
plan approved in 1993. Pursuant to 15
CFR 921.33(c), a state must revise its
management plan every five years. The
submission of this plan fulfills this
requirement and sets a course for
successful implementation of the goals
and objectives of the reserve. Changes in
the administrative structure of the
reserve, a boundary expansion, new
facility and land acquisition plans, and
updated programmatic objectives are
notable revisions to the 1993 approved
management plan.

When the Delaware National
Estuarine Research Reserve was
designated, it was managed jointly by
three divisions within the Delaware
Department of Natural Resources and
Environmental Control. Since that time,
the Division of Soil and Water has
become the sole state agency
administering reserve activities. The
revised management plan outlines the
administrative structure; the education,
stewardship, and research goals of the
reserve; and the plans for future land
acquisition and facility development to
support reserve operations.

One hundred and forty seven (147)
acres adjacent to the Blackbird Creek
component site are incorporated
through the boundary amendment in the
management plan revision. The
previous reserve boundary around
Blackbird Creek did not include an
access point to the estuarine habitat.
The expansion adds land that was
acquired in fee simple from willing
sellers. The new boundary and will
provide direct access to the Blackbird

Creek for reserve related research and
education programs. These parcels also
provide excellent passive recreation and
educational opportunities in an area
that was previously not accessible to the
public. Forested uplands, wetlands and
marsh habitat will be protected through
this expansion to ensure the Blackbird
Creek component is an appropriate site
for long term research and education.
FOR FURTHER INFORMATION CONTACT: Cory
Riley at (301) 563—7222 or Laurie
McGilvray at (301) 563—1158 of NOAA’s
National Ocean Service, Estuarine
Reserves Division, 1305 East-West
Highway, N/ORMS5, 10th floor, Silver
Spring, MD 20910. For copies of the
Delaware Management Plan revision,
visit http://www.dnrec.state.de.us/
DNREC2000/Divisions/Soil/DNERR/.

Dated: March 2, 2005.
Eldon Hout,
Director, Office of Ocean and Coastal
Resource Management, National Oceanic and
Atmospheric Administration.
[FR Doc. 05—4389 Filed 3—7-05; 8:45 am]
BILLING CODE 3510-08-P

DEPARTMENT OF EDUCATION

Proposed Collection; Comment
Request

AGENCY: Department of Education.
SUMMARY: The Secretary of Education
requests comments on the Free
Application for Federal Student Aid
(FAFSA) that the Secretary proposes to
use for the 2006—2007 award year. The
FAFSA is completed by students and
their families and the information
submitted on the form is used to
determine the students’ eligibility and
financial need for financial aid under
the student financial assistance
programs authorized under Title IV of
the Higher Education Act of 1965, as
amended (Title IV, HEA Programs). The
Secretary also requests comments on
changes under consideration for the
2006—-2007 award year FAFSA.

DATES: Interested persons are invited to
submit comments on or before May 9,
2005.

ADDRESSES: Comments may be
submitted electronically through e-mail
to FAFSAComments@ed.gov. Written
comments and requests for copies of the
proposed information collection
requests should be addressed to Joseph
Schubart, Department of Education, 400
Maryland Avenue, SW., Potomac
Center, 9th Floor, Washington, DC
20202—-4700.

In addition, interested persons can

access this document on the Internet:
(1) Go to IFAP at http://ifap.ed.gov;

(2) Scroll down to “Publications”.

(3) Click on “FAFSAs and Renewal
FAFSAs”;

(4) Click on “By 2006—2007 Award
Year”’;

(5) Click on “Draft FAFSA Form/
Instructions”.

Please note that the free Adobe
Acrobat Reader software, version 4.0 or
greater, is necessary to view this file.
This software can be downloaded for
free from Adobe’s Web site: http://
www.adobe.com

FOR FURTHER INFORMATION CONTACT:
Joseph Schubart (202) 245—6566.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section
483 of the Higher Education Act of
1965, as amended (HEA), requires the
Secretary, “in cooperation with agencies
and organizations involved in providing
student financial assistance,” to
“produce, distribute and process free of
charge a common financial reporting
form to be used to determine the need
and eligibility of a student under” the
Title IV, HEA Programs. This form is the
FAFSA. In addition, Section 483
authorizes the Secretary to include non-
financial data items that assist States in
awarding State student financial
assistance.

FSA has awarded a Front-End
Business Integration contract that will
re-engineer the front-end student aid
application processes, disbursement
processes, funds management, and
customer service functions into a single
integrated business solution. The first
implementation activities are scheduled
for January, 2007. For this reason, we
propose to make minimal changes to the
2006-2007 FAFSA, and will consider
recommendations for improving the
FAFSA and the application process in
the 2007-2008 development cycle.

The draft 2006—2007 FAFSA (posted
to the IFAP Web site) does not propose
to add or to delete data elements. The
questions appear in the same format and
the same order as in 2005-2006. Several
changes to the working on the 2006—
2007 FAFSA are proposed as follows:
(1) Page 1, “Using Your Tax Return” is
revised to note that applicants required
to file a fax return must do so to receive
student aid. (2) Page 2, Under Notes for
Questions 43—45, two lines referring to
filing on the Web are deleted. (3) Page
2, The paragraph beginning
“Investments include * * *” is revised
to direct applicants to a Web site for
further guidance. (4) Pages 4 and 5,
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Questions 32 and 70, option “c” is
revised to indicate that “I (and my
parents) will not file and I am not (my
parents are not) requires to file.” (5)
Page 8, Worksheet B, item 1, adds the
word “voluntary” before “contributions
to tax-deferred pension and savings
plans.” A more detailed summary of
changes is posted on the IFAP Web site.
The Secretary requests comments on
these proposed changes to wording, as
well as suggestions for ways to further
simplify the application for students,
parents, and schools.

The Secretary is publishing this
request for comment under the
provisions of the Paperwork Reduction
Act of 1995, 44 U.S.C. 3501 et seq.
Under that Act, ED must obtain the
review and approval of the Office of
Management and Budget (OMB) before
it may use a form to collect information.
However, under procedure for obtaining
approval from OMB, ED must first
obtain public comment of the proposed
form, and to obtain that comment, ED
must publish this notice in the Federal
Register.

In addition to comments requested
above, to accommodate the
requirements of the Paperwork
Reduction Act, the Secretary is
interested in receiving comments with
regard to the following matters: (1) Is
this collection necessary to the proper
functions of the Department (2) will this
information be processed and used in a
timely manner, (3) is the estimate of
burden accurate, (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected, and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: March 2, 2005.
Angela C. Arrington,
Leader, Information Management Case
Service Team, Regulatory Information
Management Services, Office of the Chief
Information Officer.

Federal Student Aid

Type of Review: Revision.

Title: Free Application for Federal
Student Aid (FAFSA).

Frequency: Annuall

Affected Public: Individuals and
families.

Annual Reporting and Recordkeeping
Hour Burden:

Responses: 14,867,558;
Burden Hours: 7,598,016.

Abstract: The FAFSA collects
identifying and financial information
about a student applying for Title IV,
HEA program funds. This information is
used to calculate the student’s expected

family contribution, which is used to
determine a student’s financial need.
The information is also used for
determining a student’s eligibility for
grants and loans under the Title IV,
HEA Program. It is further used for
determining a student’s eligibility for
State and institutional financial aid
programs.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the “Browse Pending
Collections” link and by clicking on
link number 2696. When you access the
information collection, click on
“Download attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center, 9th Floor, Washington,
DC 20202-4700. Requests may also be
electronically mailed to the Internet
address OCIO_RIMG®@ed.gov or faxed to
(202) 245-6621. Please specify the
complete title of the information
collection when making your request.

[FR Doc. 05—4391 Filed 3—7-05; 8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
SUMMARY: The Leader, Information
Management Case Services Team,
Regulatory Information Management
Services, Office of the Chief Information
Officer, invites comments on the
proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before May 9,
2005.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Information Management Case Services
Team, Regulatory Information
Management Services, Office of the
Chief Information Officer, publishes that

notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: March 3, 2005.
Angela C. Arrington,
Leader, Information Management Case
Services Team, Regulatory Information
Management Services, Office of the Chief
Information Officer.

Institute of Education Sciences

Type of Review: New.

Title: Impact Evaluation of Academic
Instruction for After-School Programs.

Frequency: On Occasion.

Affected Public: State, local, or tribal
gov’t, SEAs or LEAs; Individuals or
household.

Reporting and Recordkeeping Hour
Burden:

Responses: 5,050.
Burden Hours: 13,201.

Abstract: Data collection for impact
evaluation of intensive academic
reading and math instruction in after-
school programs.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the ‘“Browse Pending
Collections” link and by clicking on
link number 2703. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center, 9th Floor, Washington,
DC 20202-4700. Requests may also be
electronically mailed to the Internet
address OCIO_RIMG@ed.gov or faxed to
(202) 245-6621. Please specify the
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complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Katrina Ingalls at
her e-mail address
Katrina.Ingalls@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. 05—4451 Filed 3-7-05; 8:45 am|]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
SUMMARY: The Leader, Information
Management Case Services Team,
Regulatory Information Management
Services, Office of the Chief Information
Officer, invites comments on the
proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before May 9,
2005.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Information Management Case Services
Team, Regulatory Information
Management Services, Office of the
Chief Information Officer, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.
The Department of Education is
especially interested in public comment

addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: March 3, 2005.
Angela C. Arrington,
Leader, Information Management Case
Services Team, Regulatory Information
Management Services, Office of the Chief
Information Officer.

Office of Special Education and
Rehabilitative Services

Type of Review: Revision.

Title: Part C State Performance Plan
(SPP) and Annual Performance Report
(APR).

Frequency: State Performance Plan—
every 6 years; Annual Performance
Report—Annually.

Affected Public: State, local, or tribal
gov’t, SEAs or LEAs; Not-for-profit
institutions; Federal Government.

Reporting and Recordkeeping Hour
Burden:

Responses: 56.

Burden Hours: 8,400.

Abstract: The Individuals with
Disabilities Education Improvement Act
of 2004, signed on December 3, 2004,
became Public Law 108-446. In
accordance with 20 U.S.C. 1416(b)(1)
and 20 U.S.C. 1442, not later than one
year after the date of enactment of the
Individuals with Disabilities Education
Improvement Act of 2004, each Lead
Agency must have in place a
performance plan that evaluates the
Lead Agency’s efforts to implement the
requirements and purposes of Part C
and describe how the Lead Agency will
improve such implementation. This
plan, referenced here-to-after, is called
the Part C State Performance Plan (Part
C-SPP). In accordance with 20 U.S.C.
1416(b)(2)(C)(ii) and 20 U.S.C. 1442 the
Lead Agency shall report annually to
the public on the performance of each
Part C program located in the State on
the targets in the Lead Agency’s
performance plan. The Lead Agency
shall report annually to the Secretary on
the performance of the State under the
Lead Agency’s performance plan. This
report, referenced here-to-after, is called
the Part C Annual Performance Report
(Part C-APR).

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,

by selecting the ‘“Browse Pending
Collections” link and by clicking on
link number 2706. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center, 9th Floor, Washington,
DC 20202-4700. Requests may also be
electronically mailed to the Internet
address OCIO_RIMG@ed.gov or faxed to
(202) 245-6621. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Sheila Carey at her
e-mail address Sheila.Carey@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 05-4452 Filed 3-7-05; 8:45 am|
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
SUMMARY: The Leader, Information
Management Case Services Team,
Regulatory Information Management
Services, Office of the Chief Information
Officer, invites comments on the
proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before May 9,
2005.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Information Management Case Services
Team, Regulatory Information
Management Services, Office of the
Chief Information Officer, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
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proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) title; (3) summary of
the collection; (4) description of the
need for, and proposed use of, the
information; (5) respondents and
frequency of collection; and (6)
reporting and/or recordkeeping burden.
OMB invites public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: March 3, 2005.
Angela C. Arrington,
Leader, Information Management Case
Services Team, Regulatory Information
Management Services, Office of the Chief
Information Officer.

Office of Special Education and
Rehabilitative Services

Type of Review: Revision.

Title: Part B State Performance Plan
(SPP) and Annual Performance Report
(APR).

Frequency: State Performance Plan—
every 6 years; Annual Performance
Report—annually.

Affected Public: State, local, or tribal
gov’t, SEAs or LEAs; Federal
government.

Reporting and Recordkeeping Hour
Burden:

Respones: 60.
Burden Hours: 18,000.

Abstract: The Individuals with
Disabilities Education Improvement Act
of 2004, signed on December 3, 2004,
became Public Law 108—446. In
accordance with 20 U.S.C. 1416(b)(1),
not later than one year after the date of
enactment of the Individuals with
Disabilities Education Improvement Act
of 2004, each State must have in place
a performance plan that evaluates the
States efforts to implement the
requirements and purposes of Part B
and describe how the State will improve
such implementation. This plan,
referenced here-to-after, is called the
Part B State Performance Plan (Part B—
SPP). In accordance with 20 U.S.C.
1416(b)(C)(ii) the State shall report
annually to the public on the
performance of each local educational

agency located in the State on the
targets in the State’s performance plan.
The State shall report annually to the
Secretary on the performance of the
State under the State’s performance
plan. This report, referenced here-to-
after, is called the Part B Annual
Performance Report (Part B—APR).
Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the “Browse Pending
Collections” link and by clicking on
link number 2705. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center, 9th Floor, Washington,
DC 20202-4700. Requests may also be
electronically mailed to the Internet
address OCIO_RIMG@ed.gov or faxed to
202-245-6621. Please specify the
complete title of the information
collection when making your request.
Comments regarding burden and/or
the collection activity requirements
should be directed to Sheila Carey at her
e-mail address Sheila.Carey@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.
[FR Doc. 05-4453 Filed 3—7-05; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Elementary and Secondary
Education; Overview Information;
Jacob K. Javits Gifted and Talented
Students Education Program; Notice
Inviting Applications for New Awards
for Fiscal Year (FY) 2005

Catalog of Federal Domestic Assistance
(CFDA) Number: 84.206A.

DATES: Applications Available: March 8,
2005.

Deadline for Notice of Intent To
Apply: April 4, 2005.

Deadline for Transmittal of
Applications: April 22, 2005.

Deadline for Intergovernmental
Review: June 21, 2005.

Eligible Applicants: State educational
agencies (SEAs), local educational
agencies (LEAs), or both.

Estimated Available Funds for New
Awards: $3,522,122. Contingent upon
the availability of funds and quality of
applications, the Secretary may make
additional awards in FY 2006 from the
list of unfunded applicants from this
competition.

Estimated Range of Awards:
$200,000-$400,000.

Estimated Average Size of Awards:
$270,000.

Estimated Number of Awards: 13.

Note: The Department is not bound by any
estimates in this notice.

Project Period: Up to 36 months.
Full Text of Announcement
I. Funding Opportunity Description

Purpose of Program: The purpose of
this program is to carry out a
coordinated program of scientifically
based research, demonstration projects,
innovative strategies, and similar
activities designed to build and enhance
the ability of elementary and secondary
schools nationwide to meet the special
educational needs of gifted and talented
students.

Priority: In accordance with 34 CFR
75.105(b)(2)(iv), this priority
implements section 5464(c) of the Jacob
K. Javits Gifted and Talented Students
Education Act of 2001 (20 U.S.C. 7253
et seq.).

Absolute Priority: For FY 2005 and
any subsequent year in which we make
awards based on the list of unfunded
applicants from this competition, this
priority is an absolute priority. Under 34
CFR 75.105(c)(3) we consider only
applications that meet this priority.

This priority is based on the “Special
Rule” in section 5464(c) of the statute,
which provides that in a year in which
the Javits appropriation exceeds the
appropriation for FY 2001, the Secretary
must use such excess funds to award
grants, on a competitive basis, to State
educational agencies, local educational
agencies, or both, to implement
activities described in section 5464(b).
In accordance with section 5464(c) and
because the FY 2001 Javits
appropriation was $7.5 million and the
FY 2005 appropriation is $11 million,
the Secretary will utilize approximately
$3.5 million to fund new awards under
the “Special Rule.” Therefore, the
Secretary establishes an absolute
priority for this competition such that
applications submitted in response to
this announcement must propose to
carry out one or more of the following
5464(b) activities:

(1) Conducting—

(A) Scientifically based research on
methods and techniques for identifying
and teaching gifted and talented
students and for using gifted and
talented programs and methods to serve
all students; and

(B) Program evaluations, surveys, and
the collection, analysis, and
development of information needed to
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accomplish the purpose of the Javits
program.

(2) Carrying out professional
development (which may include
fellowships) for personnel (which may
include leadership personnel) involved
in the education of gifted and talented
students.

(3) Establishing and operating model
projects and exemplary programs for
serving gifted and talented students,
including innovative methods for
identifying and educating students who
may not be served by traditional gifted
and talented programs (such as summer
programs, mentoring programs, service
learning programs, and cooperative
programs involving business, industry,
and education).

(4) Implementing innovative
strategies, such as cooperative learning,
peer tutoring, and service learning.

(5) Carrying out programs of technical
assistance and information
dissemination, including assistance and
information with respect to how gifted
and talented programs and methods,
where appropriate, may be adapted for
use by all students.

(6) Making materials and services
available through State regional
educational service centers, institutions
of higher education, or other entities.

(7) Providing funds for challenging,
high-level course work, disseminated
through technologies (which may
include distance learning), for
individual students or groups of
students in schools and local
educational agencies that would not
otherwise have the resources to provide
such course work.

Program Authority: 20 U.S.C. 7253 et seq.

Applicable Regulations: The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 79, 80, 81, 82,
84, 85, 97, 98, and 99.

II. Award Information

Type of Award: Discretionary grants.

Estimated Available Funds:
$3,522,122. Contingent upon the
availability of funds and quality of
applications, the Secretary may make
additional awards in FY 2006 from the
list of unfunded applicants from this
competition.

Estimated Range of Awards:
$200,000-$400,000.

Estimated Average Size of Awards:
$270,000.

Estimated Number of Awards: 13.

Note: The Department is not bound by any
estimates in this notice.

Project Period: Up to 36 months.

III. Eligibility Information

1. Eligible Applicants: State
educational agencies (SEAs), local
educational agencies (LEAs), or both.

2. Cost Sharing or Matching: This
program does not involve cost sharing
or matching.

IV. Application and Submission
Information

1. Address To Request Application
Package: Education Publications Center
(ED Pubs), P.O. Box 1398, Jessup, MD
20794-1398. Telephone (toll free): 1—-
877—-433-7827. Fax: (301) 470-1244. If
you use a telecommunications device
for the deaf (TDD), you may call (toll
free): 1-877-576—7734.

You may also contact ED Pubs at its
Web site: http://www.ed.gov/pubs/
edpubs.html or you may contact ED
Pubs at its e-mail address:
edpubs@inet.ed.gov.

If you request an application from ED
Pubs, be sure to identify this
competition as follows: CFDA number
84.206A.

Individuals with disabilities may
obtain a copy of the application package
in an alternative format (e.g., Braille,
large print, audiotape, or computer
diskette) by contacting the program
contact person listed under FOR FURTHER
INFORMATION CONTACT in section VII of
this notice.

You may also obtain an application
package for this program via the Internet
at the following address: http://
www.ed.gov/programs/javits/
applicant.html.

2. Content and Form of Application
Submission: Requirements concerning
the content of an application, together
with the forms you must submit, are in
the application package for this
program.

Notice of Intent to Apply: We strongly
encourage each potential applicant to
notify us by April 4, 2005, of its intent
to submit an application for funding.
We will be able to develop a more
efficient process for reviewing grant
applications if we have an estimate of
the number of entities that intend to
apply for funding under this
competition. Notifications should be
sent by e-mail to the following Internet
address: javits@ed.gov. Please put
“Notice of Intent” in the subject line.
Applicants that do not provide this e-
mail notification may still apply for
funding.

Page Limit: Tt is recommended that
the program narrative not exceed 20
pages, size 12 font, double-spaced.

3. Submission Dates and Times:

Applications Available: March 8,
2005.

Deadline for Notice of Intent to Apply:
April 4, 2005.

Deadline for Transmittal of
Applications: April 22, 2005.

Applications for grants under this
competition may be submitted
electronically using the Electronic Grant
Application System (e-Application)
accessible through the Department’s e-
Grants system, or in paper format by
mail or hand delivery. For information
(including dates and times) about how
to submit your application
electronically, or by mail or hand
delivery, please refer to section IV. 6.
Other Submission Requirements in this
notice.

We do not consider an application
that does not comply with the deadline
requirements.

Deadline for Intergovernmental
Review: June 21, 2005.

4. Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR
part 79. Information about
Intergovernmental Review of Federal
Programs under Executive Order 12372
is in the application package for this
competition.

5. Funding Restrictions: We reference
regulations outlining funding
restrictions in the Applicable
Regulations section of this notice.

6. Other Submission Requirements:
Applications for grants under this
competition may be submitted
electronically or in paper format by mail
or hand delivery.

a. Electronic Submission of
Applications. If you choose to submit
your application to us electronically,
you must use e-Application available
through the Department’s e-Grants
system, accessible through the e-Grants
portal page at: http://e-grants.ed.gov.

While completing your electronic
application, you will be entering data
online that will be saved into a
database. You may not e-mail an
electronic copy of a grant application to
us.
Please note the following:
¢ Your participation in e-Application
is voluntary.

¢ You must complete the electronic
submission of your grant application by
4:30 p.m., Washington, DC time, on the
application deadline date. The e-
Application system will not accept an
application for this competition after
4:30 p.m., Washington, DC time, on the
application deadline date. Therefore, we
strongly recommend that you do not
wait until the application deadline date
to begin the application process.

e The regular hours of operation of
the e-Grants Web site are 6 a.m. Monday
until 7 p.m. Wednesday; and 6 a.m.
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Thursday until midnight Saturday,
Washington, DC time. Please note that
the system is unavailable on Sundays,
and between 7 p.m. on Wednesdays and
6 a.m. on Thursdays, Washington, DC
time, for maintenance. Any
modifications to these hours are posted
on the e-Grants Web site.

¢ You will not receive additional
point value because you submit your
application in electronic format, nor
will we penalize you if you submit your
application in paper format.

¢ You must submit all documents
electronically, including the
Application for Federal Education
Assistance (ED 424), Budget
Information—Non-Construction
Programs (ED 524), and all necessary
assurances and certifications.

¢ Any narrative sections of your
application should be attached as files
in a .DOC (document), .RTF (rich text),
or .PDF (Portable Document) format.

¢ Your electronic application must
comply with any page limit
requirements described in this notice.

e Prior to submitting your electronic
application, you may wish to print a
copy of it for your records.

¢ After you electronically submit
your application, you will receive an
automatic acknowledgement that will
include a PR/Award number (an
identifying number unique to your
application).

e Within three working days after
submitting your electronic application,
fax a signed copy of the ED 424 to the
Application Control Center after
following these steps:

(1) Print ED 424 from e-Application.

(2) The applicant’s Authorizing
Representative must sign this.

(3) Place the PR/Award number in the
upper right hand corner of the hard-
copy signature page of the ED 424.

(4) Fax the signed ED 424 to the
Application Control Center at (202)
245-6272.

¢ We may request that you provide us
original signatures on other forms at a
later date.

Application Deadline Date Extension
in Case of System Unavailability: If you
are prevented from electronically
submitting your application on the
application deadline date because the e-
Application system is unavailable, we
will grant you an extension of one
business day in order to transmit your
application electronically, by mail, or by
hand delivery. We will grant this
extension if—

(1) You are a registered user of e-
Application and you have initiated an
electronic application for this
competition; and

(2)(a) The e-Application system is
unavailable for 60 minutes or more
between the hours of 8:30 a.m. and 3:30
p.m., Washington, DC time, on the
application deadline date; or

(b) The e-Application system is
unavailable for any period of time
between 3:30 p.m. and 4:30 p.m.,
Washington, DC time, on the
application deadline date.

We must acknowledge and confirm
these periods of unavailability before
granting you an extension. To request
this extension or to confirm our
acknowledgement of any system
unavailability, you may contact either
(1) the person listed elsewhere in this
notice under FOR FURTHER INFORMATION
CONTACT (see VII. Agency Contact) or (2)
the e-Grants help desk at 1-888—-336—
8930. If the system is down and
therefore the application deadline is
extended, an e-mail will be sent to all
registered users who have initiated an e-
Application.

Extensions referred to in this section
apply only to the unavailability of the
Department’s e-Application system. If
the e-Application system is available,
and, for any reason, you are unable to
submit your application electronically
or you do not receive an automatic
acknowledgement of your submission,
you may submit your application in
paper format by mail or hand delivery
in accordance with the instructions in
this notice.

Submission of Paper Applications by
Mail: If you submit your application in
paper format by mail (through the U.S.
Postal Service or a commercial carrier),
you must mail the original and two
copies of your application, on or before
the application deadline date, to the
Department at the applicable following
address:

By mail through the U.S. Postal
Service: U.S. Department of Education,
Application Control Center, Attention:
CFDA Number 84.206A, 400 Maryland
Avenue, SW., Washington, DC 20202—
4260; or

By mail through a commercial carrier:
U.S. Department of Education,
Application Control Center—Stop 4260,
Attention: CFDA Number 84.206A, 7100
Old Landover Road, Landover, MD
20785-1506.

Regardless of which address you use,
you must show proof of mailing
consisting of one of the following:

(1) A legibly dated U.S. Postal Service
postmark;

(2) A legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service;

(3) A dated shipping label, invoice, or
receipt from a commercial carrier; or

(4) Any proof of mailing acceptable to
the Secretary of the U.S. Department of
Education.

If you mail your application through
the U.S. Postal Service, we do not
accept either of the following as proof
of mailing:

(1) A private metered postmark, or

(2) A mail receipt that is not dated by
the U.S. Postal Service.

If your application is postmarked after
the application deadline date, we will
not consider your application.

Note: The U.S. Postal Service does not
uniformly provide a dated postmark. Before
relying on this method, you should check
with your local post office.

c. Submission of Paper Applications
by Hand Delivery. If you submit your
application in paper format by hand
delivery, you (or a courier service) must
deliver the original and two copies of
your application by hand, on or before
the application deadline date, to the
Department at the following address:

U.S. Department of Education,
Application Control Center, Attention:
CFDA Number 84.206A, 550 12th Street,
SW., Room 7041, Potomac Center Plaza,
Washington, DC 20202-4260.

The Application Control Center
accepts hand deliveries daily between 8
a.m. and 4:30 p.m., Washington, DC
time, except Saturdays, Sundays, and
Federal holidays.

Note for Mail or Hand Delivery of
Paper Applications: If you mail or hand
deliver your application to the
Department:

(1) You must indicate on the envelope
and—if not provided by the
Department—in Item 4 of the ED 424 the
CFDA number—and suffix letter, if
any—of the competition under which
you are submitting your application.

(2) The Application Control Center
will mail a grant application receipt to
you. If you do not receive the grant
application receipt acknowledgement
within 15 business days from the
application deadline date, you should
call the U.S. Department of Education
Application Control Center at (202)
245-6288.

V. Application Review Information

1. Selection Criteria: We use the
following selection criteria from 34 CFR
75.210 to evaluate applications for new
grants under this competition. The
maximum score for each criterion is
indicated in parenthesis.

We evaluate an application by
determining how well the proposed
project meets the following criteria:

(a) Need for project (20 points). The
Secretary considers the need for the
proposed project. In determining the
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need for the proposed project, the
Secretary considers the extent to which
specific gaps or weaknesses in services,
infrastructure, or opportunities have
been identified and will be addressed by
the proposed project, including the
nature and magnitude of those gaps or
weaknesses.

(b) Quality of the project design (25
points). The Secretary considers the
quality of the design of the proposed
project. In determining the quality of the
design of the proposed project, the
Secretary considers the following
factors:

i. The extent to which the goals,
objectives, and outcomes to be achieved
by the proposed project are clearly
specified and measurable.

ii. The extent to which the design of
the proposed project is appropriate to,
and will successfully address, the needs
of the target population or other
identified needs.

iii. The extent to which the proposed
project represents an exceptional
approach for meeting statutory purposes
and requirements.

(c) Quality of project personnel (10
points). The Secretary considers the
quality of the personnel who will carry
out the proposed project. In determining
the quality of project personnel, the
Secretary considers the extent to which
the applicant encourages applications
for employment from persons who are
members of groups that have
traditionally been underrepresented
based on race, color, national origin,
gender, age, or disability. In addition,
the Secretary considers the following:

i. The qualifications, including
relevant training and experience, of the
project director or principal
investigator.

ii. The qualifications, including
relevant training and experience, of key
project personnel.

(d) Quality of the management plan
(20 points). The Secretary considers the
quality of the management plan for the
proposed project. In determining the
quality of the management plan for the
proposed project, the Secretary
considers the adequacy of the
management plan to achieve the
objectives of the proposed project on
time and within budget, including
clearly defined responsibilities,
timelines, and milestones for
accomplishing project tasks.

(e) Quality of the project evaluation
(25 points). The Secretary considers the
quality of the evaluation to be
conducted of the proposed project. In
determining the quality of the
evaluation, the Secretary considers the
following factors:

i. The extent to which the methods of
evaluation are thorough, feasible, and
appropriate to the goals, objectives, and
outcomes of the proposed project.

ii. The extent to which the evaluation
will provide guidance about effective
strategies suitable for replication or
testing in other settings.

VI. Award Administration Information

1. Award Notices: If your application
is successful, we notify your U.S.
Representative and U.S. Senators and
send you a Grant Award Notification
(GAN). We may also notify you
informally.

If your application is not evaluated or
not selected for funding, we notify you.

2. Administrative and National Policy
Requirements: We identify
administrative and national policy
requirements in the application package
and reference these and other
requirements in the Applicable
Regulations section of this notice.

We reference the regulations outlining
the terms and conditions of an award in
the Applicable Regulations section of
this notice and include these and other
specific conditions in the GAN. The
GAN also incorporates your approved
application as part of your binding
commitments under the grant.

3. Reporting: At the end of your
project period, you must submit a final
performance report, including financial
information, as directed by the
Secretary. If you receive a multi-year
award, you must submit an annual
performance report that provides the
most current performance and financial
expenditure information as specified by
the Secretary in 34 CFR 75.118.

4. Performance Measures: Pursuant to
the Government Performance and
Results Act (GPRA), the Department
developed two measures for evaluating
the overall effectiveness of projects
funded under the Javits program. These
measures gauge project quality and
improvements in professional
knowledge for teachers and academic
achievement in students served by the
projects by assessing: (1) The number of
project designs that are rated by an
independent review panel of qualified
scientists and practitioners as being of
“high or above” quality; and (2) the
number of projects that have evidence of
significant gains in teacher knowledge
or student achievement, or both.

The Department will collect data for
these measures from grantees’ annual
performance reports and other existing
data sources.

VII. Agency Contact

For Further Information Contact:
Danita Woodley, U.S. Department of

Education, 400 Maryland Avenue, SW.,
room 3W253, Washington, DC 20202—
6200. Telephone: (202) 260-8735 or by
e-mail: Danita.Woodley@ed.gov. If you
use a telecommunications device for the
deaf (TDD), you may call the Federal
Relay Service (FIRS) at 1-800-877—
8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the program contact person
listed in this section.

VIII. Other Information

Electronic Access to This Document:
You may view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: March 3, 2005.
Raymond Simon,

Assistant Secretary for Elementary and
Secondary Education.

[FR Doc. 05—4436 Filed 3—7—-05; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Innovation and Improvement
Program (OIll); Overview Information;
Star Schools Program; Notice Inviting
Applications for New Awards for Fiscal
Year (FY) 2005

Catalog of Federal Domestic Assistance
(CFDA) Number: 84.203G.

DATES: Applications Available: March 8,
2005.

Date of Pre-Application Meeting:
March 11, 2005 (webcast).

Deadline for Notice of Intent to Apply:
April 7, 2005.

Deadline for Transmittal of
Applications: May 9, 2005.

Deadline for Intergovernmental
Review: July 6, 2005.

Eligible Applicants: Eligible entities,
which include any one of the following
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that is organized on a Statewide or
multistate basis:

(1) A public agency or corporation
established for the purpose of
developing and operating
telecommunications networks to
enhance educational opportunities
provided by educational institutions,
teacher training centers, and other
entities, except that any such agency or
corporation shall represent the interests
of elementary schools and secondary
schools that are eligible to participate in
the program under part A of title I of the
Elementary and Secondary Education
Act of 1965 (ESEA), as amended by the
No Child Left Behind Act of 2001
(NCLB).

(2) A partnership that will provide
telecommunications services and that
includes three or more of the following
entities, at least one of which must be
an agency, as described in paragraphs
(A) or (B) below:

(A) A local educational agency (LEA)
that serves a significant number of
elementary and secondary schools that
are eligible for assistance under part A
of title I of the ESEA, or elementary and
secondary schools operated or funded
for Indian children by the Department of
the Interior eligible under section
1121(d)(1)(A) of the ESEA.

(B) A State educational agency.

(C) An adult and family education
program.

(D) An institution of higher education
or a State higher education agency, as
that term is defined in section 103 of the
Higher Education Act of 1965, as
amended (HEA), 20 U.S.C. 1003.

(E) A teacher training center or
academy that provides teacher
preservice and inservice training, and
receives Federal financial assistance or
has been approved by a State agency.

(F) A public or private entity with
experience and expertise in the
planning and operation of a
telecommunications network, including
entities involved in telecommunications
through satellite, cable, telephone, or
computer; or a public broadcasting
entity with such experience.

(G) A public or private elementary or
secondary school.

Note: To receive funding, at least one LEA
must participate in the proposed project.

Estimated Available Funds:
$14,400,000.

Estimated Range of Awards:
$1,500,000-$3,000,000.

Estimated Average Size of Awards:
$2,000,000.

Maximum Award: An award granted
under this competition cannot, in any
single fiscal year, exceed $10,000,000.

Estimated Number of Awards: 5-7.

Note: The Department is not bound by any
estimates in this notice.

Project Period: Up to 60 months.
Full Text of Announcement
I. Funding Opportunity Description

Purpose of Program: The purpose of
the Star Schools program is to—

(A) Encourage improved instruction
in mathematics, science, and foreign
languages, as well as other subjects
(such as literacy skills and vocational
education); and

(B) Serve underserved populations,
including disadvantaged, illiterate,
limited English proficient populations,
and individuals with disabilities
through grants to eligible
telecommunications partnerships to
enable the partnerships to—

(i) Develop, construct, acquire,
maintain and operate
telecommunications audio and visual
facilities and equipment;

(ii) Develop and acquire educational
and instructional programming; and

(iii) Obtain technical assistance for
the use of such facilities and
instructional programming.

Priorities: This competition includes
two absolute priorities and six
competitive preference priorities.

Absolute Priorities: We are
establishing these priorities for the FY
2005 grant competition only, in
accordance with section 437(d)(1) of the
General Education Provisions Act
(GEPA). For FY 2005 these priorities are
absolute priorities. Under 34 CFR
75.105(c)(3) we consider only
applications that meet one or more of
these priorities.

The priorities are:

Absolute Priority 1—Supplemental
Educational Services (SES) Using
Emerging Mobile Technologies in Urban
and Rural Communities To Enhance
Reading and Mathematics Achievement

The Secretary establishes an absolute
priority for applications that propose
SES using emerging mobile technologies
for students attending schools in urban
and rural communities that have not
achieved Annual Yearly Progress (AYP)
in two or more years. Student
achievement must be evaluated using
online assessment strategies.

Absolute Priority 2—Educational
Gaming and Simulations Applications
for Emerging Mobile Technologies To
Enhance Literacy Skills and
Mathematics at Any Grade Level or
Span of Grade Levels

The Secretary establishes an absolute
priority for applications that propose to
develop partnerships with technology-

based research centers, entertainment
companies, or other high-technology
entities to produce and deliver
educational gaming and simulations
applications to improve mathematics
and reading literacy through
scientifically based research strategies
as appropriate. The applicant must
ensure that no less than 50 percent of
the schools participating in this activity
include a high concentration of low-
income children who attend schools in
urban or rural communities. Student
achievement must be evaluated using
online assessment strategies.

The term low-income children is
defined on the basis of the poverty
criteria in section 1113(a)(5) of the
ESEA. Under those criteria, low-income
children are children ages 5 through 17
who are: (i) Living in poverty (as
counted in the most recent census data
approved by the Secretary); (ii) eligible
for free or reduced priced lunches under
the Richard B. Russell National School
Lunch Act; (iii) living in families
receiving funding under the State
program funded under part A of title IV
of the Social Security Act; or (iv)
eligible to receive medical services
under the Medicaid program. This
definition applies to all uses of the term
low-income children in this notice.

Competitive Preference Priority 1:
This priority is from the notice of final
priority for Scientifically Based
Evaluation Methods, published in the
Federal Register on January 25, 2005
(70 FR 3586). For FY 2005 this priority
is a competitive preference priority.
Under 34 CFR 75.105(c)(2)(i) we award
up to an additional 25 points to an
application, depending on the extent to
which the application meets this
priority.

Note: In awarding additional points to
applications that address this competitive
preference priority, we will consider only
those applications that have top-ranked
scores on the basis of the Selection Criteria
in Section V of this notice.

This priority is:
Competitive Preference Priority 1

The Secretary establishes a priority
for projects proposing an evaluation
plan that is based on rigorous
scientifically based research methods to
assess the effectiveness of a particular
intervention. The Secretary intends that
this priority will allow program
participants and the Department to
determine whether the project produces
meaningful effects on student
achievement or teacher performance.

Evaluation methods using an
experimental design are best for
determining project effectiveness. Thus,
when feasible, the project must use an
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experimental design under which
participants—e.g., students, teachers,
classrooms, or schools—are randomly
assigned to participate in the project
activities being evaluated or to a control
group that does not participate in the
project activities being evaluated.

If random assignment is not feasible,
the project may use a quasi-
experimental design with carefully
matched comparison conditions. This
alternative design attempts to
approximate a randomly assigned
control group by matching
participants—e.g., students, teachers,
classrooms, or schools—with non-
participants having similar pre-program
characteristics.

In cases where random assignment is
not possible and participation in the
intervention is determined by a
specified cutting point on a quantified
continuum of scores, regression

discontinuity designs may be employed.

For projects that are focused on
special populations in which sufficient
numbers of participants are not
available to support random assignment
or matched comparison group designs,
single-subject designs such as multiple
baseline or treatment-reversal or
interrupted time series that are capable
of demonstrating causal relationships
can be employed.

Proposed evaluation strategies that
use neither experimental designs with
random assignment nor quasi-
experimental designs using a matched
comparison group nor regression
discontinuity designs will not be
considered responsive to the priority
when sufficient numbers of participants
are available to support these designs.
Evaluation strategies that involve too
small a number of participants to
support group designs must be capable
of demonstrating the causal effects of an
intervention or program on those
participants.

The proposed evaluation plan must
describe how the project evaluator will
collect—before the project intervention
commences and after it ends—valid and
reliable data that measure the impact of
participation in the program or in the
comparison group.

If the priority is used as a competitive
preference priority, points awarded
under this priority will be determined
by the quality of the proposed
evaluation method. In determining the
quality of the evaluation method, we
will consider the extent to which the
applicant presents a feasible, credible
plan that includes the following:

(1) The type of design to be used (that
is, random assignment or matched
comparison). If matched comparison,

include in the plan a discussion of why
random assignment is not feasible.

(2) Outcomes to be measured.

(3) A discussion of how the applicant
plans to assign students, teachers,
classrooms, or schools to the project and
control group or match them for
comparison with other students,
teachers, classrooms, or schools.

(4) A proposed evaluator, preferably
independent, with the necessary
background and technical expertise to
carry out the proposed evaluation. An
independent evaluator does not have
any authority over the project and is not
involved in its implementation.

In general, depending on the
implemented program or project, under
a competitive preference priority,
random assignment evaluation methods
will receive more points than matched
comparison evaluation methods.
Definitions

As used in this notice—

Scientifically based research (section
9101(37) of the ESEA, 20 U.S.C.
7801(37)):

(A) Means research that involves the
application of rigorous, systematic, and
objective procedures to obtain reliable
and valid knowledge relevant to
education activities and programs; and

(B) Includes research that—

(i) Employs systematic, empirical
methods that draw on observation or
experiment;

(ii) Involves rigorous data analyses
that are adequate to test the stated
hypotheses and justify the general
conclusions drawn;

(ii1) Relies on measurements or
observational methods that provide
reliable and valid data across evaluators
and observers, across multiple
measurements and observations, and
across studies by the same or different
investigators;

(iv) Is evaluated using experimental or
quasi-experimental designs in which
individual entities, programs, or
activities are assigned to different
conditions and with appropriate
controls to evaluate the effects of the
condition of interest, with a preference
for random-assignment experiments, or
other designs to the extent that those
designs contain within-condition or
across-condition controls;

(v) Ensures that experimental studies
are presented in sufficient detail and
clarity to allow for replication or, at a
minimum, offer the opportunity to build
systematically on their findings; and

(vi) Has been accepted by a peer-
reviewed journal or approved by a panel
of independent experts through a
comparably rigorous, objective, and
scientific review.

Random assignment or experimental
design means random assignment of
students, teachers, classrooms, or
schools to participate in a project being
evaluated (treatment group) or not
participate in the project (control
group). The effect of the project is the
difference in outcomes between the
treatment and control groups.

Quasi experimental designs include
several designs that attempt to
approximate a random assignment
design.

Carefully matched comparison groups
design means a quasi-experimental
design in which project participants are
matched with non-participants based on
key characteristics that are thought to be
related to the outcome.

Regression discontinuily design
means a quasi-experimental design that
closely approximates an experimental
design. In a regression discontinuity
design, participants are assigned to a
treatment or control group based on a
numerical rating or score of a variable
unrelated to the treatment such as the
rating of an application for funding.
Eligible students, teachers, classrooms,
or schools above a certain score (“cut
score”’) are assigned to the treatment
group and those below the score are
assigned to the control group. In the
case of the scores of applicants’
proposals for funding, the “cut score” is
established at the point where the
program funds available are exhausted.

Single subject design means a design
that relies on the comparison of
treatment effects on a single subject or
group of single subjects. There is little
confidence that findings based on this
design would be the same for other
members of the population.

Treatment reversal design means a
single subject design in which a pre-
treatment or baseline outcome
measurement is compared with a post-
treatment measure. Treatment would
then be stopped for a period of time, a
second baseline measure of the outcome
would be taken, followed by a second
application of the treatment or a
different treatment. For example, this
design might be used to evaluate a
behavior modification program for
disabled students with behavior
disorders.

Multiple baseline design means a
single subject design to address
concerns about the effects of normal
development, timing of the treatment,
and amount of the treatment with
treatment-reversal designs by using a
varying time schedule for introduction
of the treatment and/or treatments of
different lengths or intensity.

Interrupted time series design means
a quasi-experimental design in which
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the outcome of interest is measured
multiple times before and after the
treatment for program participants only.

Competitive Preference Priorities 2-6:
In accordance with 34 CFR
75.105(b)(2)(iv), these priorities are from
section 5474(c)(2) of the ESEA, 20
U.S.C. 7255¢(c)(2). Under 34 CFR
75.105(c)(2)(ii), we give preference to an
application that meets one or more of
these priorities over an application of
comparable merit that does not meet the
priorities.

These priorities are:

Competitive Preference Priority 2

To meet this priority, an application
must describe a program that proposes
high-quality plans, will provide
instruction consistent with State
academic content standards, or will
otherwise provide significant and
specific assistance to States and LEAs
undertaking systemic education reform.

Competitive Preference Priority 3

To meet this priority, an application
must describe a program that will
provide services to programs serving
adults, especially parents, with low
levels of literacy.

Competitive Preference Priority 4

To meet this priority, an application
must describe a program that will serve
schools with significant numbers of
children counted for the purposes of
part A of title I of the ESEA.

Competitive Preference Priority 5

To meet this priority, an application
must describe a program that ensures
that the eligible entity will—

(1) Serve the broadest range of
institutions, programs providing
instruction outside of the school setting,
programs serving adults, especially
parents, with low levels of literacy,
institutions of higher education, teacher
training centers, research institutes, and
private industry;

(2) Have substantial academic and
teaching capabilities, including the
capability of training, retraining, and
inservice upgrading of teaching skills
and the capability to provide
professional development;

(3) Provide a comprehensive range of
courses for educators to teach
instructional strategies for students with
different skill levels;

(4) Provide training to participating
educators in ways to integrate
telecommunications courses into
existing school curriculum;

(5) Provide instruction for students,
teachers, and parents;

(6) Serve a multistate area; and

(7) Give priority to the provision of
equipment and linkages to isolated
areas.

Competitive Preference Priority 6

To meet this priority, an application
must describe a program that involves a
telecommunications entity (such as a
satellite, cable, telephone, computer, or
public or private television stations)
participating in the eligible entity and
donating equipment or in-kind services
for telecommunications linkages.

Waiver of Proposed Rulemaking:
Under the Administrative Procedure Act
(5 U.S.C. 553) the Department generally
offers interested parties the opportunity
to comment on proposed priorities.
Section 437(d)(1) of GEPA, however,
exempts from this requirement rules
that apply to the first competition under
a new or substantially revised program
authority. This is the first competition
under the reauthorized Star Schools
program, which was revised by the
NCLB, and therefore qualifies for this
exemption. In order to ensure timely
grant awards, the Secretary has decided
to forego public comment on the
absolute priorities in this notice under
section 437(d)(1). These absolute
priorities will apply to the FY 2005
grant competition only.

Program Authority: 20 U.S.C. 7255-7255f.

Applicable Regulations: (a) The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 79, 80, 81, 82,
84, 85, 86, 97, 98, and 99.

(b) The notice of final priority for
Scientifically Based Evaluation
Methods, published in the Federal
Register on January 25, 2005 (70 FR
3586).

Note: The regulations in 34 CFR part 79
apply to all applicants except Federally
recognized Indian tribes.

Note: The regulations in 34 CFR part 86
apply to institutions of higher education
only.

II. Award Information

Type of Award: Discretionary grants.

Estimated Available Funds:
$14,400,000.

Estimated Range of Awards:
$1,500,000-$3,000,000.

Estimated Average Size of Awards:
$2,000,000.

Maximum Award: An award granted
under this competition cannot, in any
single fiscal year, exceed $10,000,000.

Estimated Number of Awards: 5-7.

Note: The Department is not bound by any
estimates in this notice.

Project Period: Up to 60 months.

III. Eligibility Information

Eligible Applicants: Eligible entities,
which include any one of the following
that is organized on a Statewide or
multistate basis:

(1) A public agency or corporation
established for the purpose of
developing and operating
telecommunications networks to
enhance educational opportunities
provided by educational institutions,
teacher training centers, and other
entities, except that any such agency or
corporation shall represent the interests
of elementary schools and secondary
schools that are eligible to participate in
the program under part A of title I of the
ESEA.

(2) A partnership that will provide
telecommunications services and that
includes three or more of the following
entities, at least one of which must be
an agency, as described in paragraphs
(A) or (B) below:

(A) A LEA that serves a significant
number of elementary and secondary
schools that are eligible for assistance
under part A of title I of the ESEA, or
elementary and secondary schools
operated or funded for Indian children
by the Department of the Interior
eligible under section 1121(d)(1)(A) of
the ESEA.

(B) A State educational agency.

(C) An adult and family education
program.

(D) An institution of higher education
or a State higher education agency, as
that term is defined in section 103 of the
HEA, 20 U.S.C. 1003.

(E) A teacher training center or
academy that provides teacher
preservice and inservice training, and
receives Federal financial assistance or
has been approved by a State agency.

(F) A public or private entity with
experience and expertise in the
planning and operation of a
telecommunications network, including
entities involved in telecommunications
through satellite, cable, telephone, or
computer; or a public broadcasting
entity with such experience.

(G) A public or private elementary or
secondary school.

Note: To receive funding, at least one LEA
must participate in the proposed project.

2. Cost Sharing or Matching: The Star
Schools program requires a matching
commitment on the part of the
applicant. The Federal share of the cost
of the grants funded under this program
shall not exceed 75 percent for the first
and second years, 60 percent for the
third and fourth years, and 50 percent
for the fifth year. The Secretary may
reduce or waive this matching
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requirement upon a showing of
financial hardship.

3. Indirect Cost Recovery: Grants
under this program are subject to
“supplement, not supplant”
requirements of the authorizing statute.
Projects may recover indirect costs only
on the basis of a restricted indirect cost
rate, according to the requirements
found at 34 CFR 75.563 and 34 CFR
76.564—569. As soon as they decide to
apply, applicants are urged to contact
the ED Indirect Cost Group on (202)
377-3833 for guidance about obtaining
a restricted indirect cost rate to use on
the Budget Information form (ED Form
524) included with the application
package.

IV. Application and Submission
Information

1. Address To Request Application
Package: You may obtain an application
package via Internet or from the
Education Publications Center (ED
Pubs). To obtain a copy via Internet use
the following address: http://
www.ed.gov/fund/grant/apply/
grantapps/index. To obtain a copy from
ED Pubs, write or call the following:
Education Publications Center, P.O. Box
1398, Jessup, MD 20794-1398.
Telephone (toll free): 1-877—433-7827.
FAX: (301) 470-1244. If you use a
telecommunications device for the deaf
(TDD), you may call (toll free): 1-877—
576-7734.

You may also contact ED Pubs at its
Web site: http://www.ed.gov/pubs/
edpubs.html or you may contact ED
Pubs at its e-mail address:
edpubs@inet.ed.gov.

If you request an application from ED
Pubs, be sure to identify this
competition as follows: CFDA number
84.203G.

Individuals with disabilities may
obtain a copy of the application package
in an alternative format (e.g., Braille,
large print, audiotape, or computer
diskette) by contacting the program
contact person listed elsewhere in this
notice under FOR FURTHER INFORMATION
CONTACT (see VII. Agency Contacts).

2. Content and Form of Application
Submission: a. Allowable Activities and
Application Requirements: As set forth
in statute, to receive a grant under this
program, applicants may propose
support for one or more of the
following:

(1) The development, construction,
acquisition, maintenance and operation
of telecommunications facilities and
equipment.

(2) The development and acquisition
of live, interactive instructional
programming.

(3) The development and acquisition
of preservice and inservice teacher
training programs based on established
research regarding teacher-to-teacher
mentoring, and ongoing, in-class
instruction.

(4) The establishment of
teleconferencing facilities and resources
for making interactive training available
to teachers.

(5) Obtaining technical assistance.

(6) The coordination of the design and
connectivity of telecommunications
networks to reach the greatest number of
schools.

Applications must—

(1) Describe how the proposed project
will assist all students to have an
opportunity to meet challenging State
academic achievement standards, how
the project will assist State and local
educational reform efforts, and how the
project will contribute to creating a high
quality system of educational
development;

(2) Describe the telecommunications
facilities and equipment and technical
assistance for which assistance is sought
which may include—

(A) The design, development,
construction, acquisition, maintenance
and operation of State or multistate
educational telecommunications
networks and technology resource
centers;

(B) Microwave, fiber optics, cable, and
satellite transmission equipment or any
combination thereof;

(C) Reception facilities;

(D) Satellite time;

(E) Production facilities;

(F) Other telecommunications
equipment capable of serving a wide
geographic area;

(G) The provision of training services
to instructors who will be using the
facilities and equipment for which
assistance is sought, including training
in using such facilities and equipment
and training in integrating the proposed
program into the classroom curriculum;
and

(H) The development of educational
and related programming for use on a
telecommunications network;

(3) In the case of an application for
assistance for instructional
programming, describe the types of
programming that will be developed to
enhance instruction and training and
provide an assurance that such
programming will be designed in
consultation with professionals
(including classroom teachers) who are
experts in the applicable subject matter
and grade level;

(4) Describe how the eligible entity
has engaged in sufficient survey and
analysis of the area to be served to

ensure that the services offered by the
eligible entity will increase the
availability of courses of instruction in
English, mathematics, science, foreign
languages, arts, history, geography, or
other disciplines;

(5) Describe the professional
development policies for teachers and
other school personnel to be
implemented to ensure the effective use
of the telecommunications facilities and
equipment for which assistance is
sought;

(6) Describe the manner in which
historically underserved students (such
as students from low-income families,
limited English proficient students,
students with disabilities, or students
who have low literacy skills) and their
families will participate in the benefits
of the telecommunications facilities,
equipment, technical assistance, and
programming;

(7) Describe how existing
telecommunications equipment,
facilities, and services, where available,
will be used;

(8) Provide an assurance that the
financial interest of the United States in
the telecommunications facilities and
equipment will be protected for the
useful life of such facilities and
equipment;

(9) Provide an assurance that a
significant portion of any facilities and
equipment, technical assistance, and
programming for which assistance is
sought for elementary and secondary
schools will be made available to
schools or LEAs that have a high
number or percentage of children
eligible to be counted under part A of
title I of the ESEA;

(10) Provide an assurance that the
applicant will use the funds provided
under this program to supplement and
not supplant funds available for the
purposes of the program;

(11) Describe how funds received
under this program will be coordinated
with funds received for educational
technology in the classroom;

(12) Describe the activities or services
for which assistance is sought, such as—
(A) Providing facilities, equipment,
training services, and technical

assistance;

(B) Making programs accessible to
students with disabilities through
mechanisms such as closed captioning
and descriptive video services;

(C) Linking networks around issues of
national importance (such as elections)
or to provide information about
employment opportunities, job training,
or student and other social service
programs;

(D) Sharing curriculum resources
between networks and development of
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program guides which demonstrate
cooperative, cross-network listing of
programs for specific curriculum areas;

(E) Providing teacher and student
support services, including classroom
and training support materials which
permit student and teacher involvement
in the live interactive distance learning
telecasts;

(F) Incorporating community
resources, such as libraries and
museums, into instructional programs;

(G) Providing professional
development for teachers, including, as
appropriate, training to early childhood
development and Head Start teachers
and staff and vocational education
teachers and staff, and adult and family
educators;

(H) Providing programs for adults to
maximize the use of
telecommunications facilities and
equipment;

(I) Providing teacher training on
proposed or established models of
exemplary academic content standards
in mathematics and science and other
disciplines as such standards are
developed; and

(J) Providing parent education
programs during and after the regular
school day which reinforce a student’s
course of study and actively involve
parents in the learning process;

(13) Describe how the proposed
project as a whole will be financed and
how arrangements for future financing
will be developed before the project
expires;

(14) Provide an assurance that a
significant portion of any facilities,
equipment, technical assistance, and
programming for which assistance is
sought for elementary and secondary
schools will be made available to
schools in LEAs that have a high
percentage of children counted for the
purpose of part A of title I of the ESEA;
and

(15) Provide an assurance that the
applicant will provide such information
and cooperate in any evaluation that the
Secretary may conduct under this
program.

b. Other Requirements: Additional
requirements concerning the content of
an application, together with the forms
you must submit, are in the application
package for this program.

Notice of Intent to Apply: Applicants
that plan to apply for funding under this
program are encouraged to indicate an
intent to apply via e-mail notification
sent to starschoolsintent@ed.gov no later
than April 7, 2005. Applicants that fail
to supply this e-mail notification may
still apply for funding under this
program.

Page Limit for Program Narrative: The
program narrative is where you, the
applicant, address the selection criteria
(i.e., within the context of the absolute
priorities) using the following
standards:

e A “page” is 8.5” x 11”7, on one side
only, with 1” margins at the top, bottom,
and both sides.

e Double space (no more than three
lines per vertical inch) all text in the
program narrative, including titles,
headings, footnotes, quotations,
references, and captions, as well as all
text in charts, tables, figures, and
graphs.

e Use a font that is either 12 point or
larger or no smaller than 10 pitch
(characters per inch).

o Although no page limit is required,
applicants are encouraged to confine the
program narrative to no more than 50
pages.

3. Submission Dates and Times:
Applications Available: March 8, 2005.

Deadline for Notice of Intent to Apply:

April 7, 2005.

Date of Pre-Application Meeting:
March 11, 2005 (webcast).

The Department intends to hold a live
webcast to permit potential applicants
to pose questions about this grant
competition and other technology grant
competitions being held by OIL
Following the live presentation, the
webcast will be archived and remain
online until the application deadline
date. Interested applicants should link
to the following site to participate in or
access the web cast: http://
www.kidzonline.org/tepwebcast. You
may submit your intent to participate in
the webcast to tepwebcast@ed.gov.

Deadline for Transmittal of
Applications: May 9, 2005.

Applications for grants under this
program must be submitted
electronically using the Grants.gov
Apply site (Grants.gov). For information
(including dates and times) about how
to submit your application
electronically or by mail or hand
delivery if you qualify for an exception
to the electronic submission
requirement, please refer to section IV.
6. Other Submission Requirements in
this notice.

We do not consider an application
that does not comply with the deadline
requirements.

Deadline for Intergovernmental
Review: July 6, 2005.

4. Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR
part 79. Information about
Intergovernmental Review of Federal
Programs under Executive Order 12372

is in the application package for this
program.

5. Funding Restrictions: We reference
the regulations outlining funding
restrictions in the Applicable
Regulations section of this notice.

6. Other Submission Requirements:
Applications for grants under this
program must be submitted
electronically unless you qualify for an
exception to this requirement in
accordance with the instructions in this
section.

a. Electronic Submission of
Applications. Applications for grants
under the Star Schools program—CFDA
Number 84.203G must be submitted
electronically using the Grants.gov
Apply site. Through this site, you will
be able to download a copy of the
application package, complete it offline,
and then upload and submit your
application. You may not e-mail an
electronic copy of a grant application to
us.
We will reject your application if you
submit it in paper format unless, as
described elsewhere in this section, you
qualify for one of the exceptions to the
electronic submission requirement and
submit, no later than two weeks before
the application deadline date, a written
statement to the Department that you
qualify for one of these exceptions.
Further information regarding
calculation of the date that is two weeks
before the application deadline date is
provided later in this section under
Exception to Electronic Submission
Requirement.

You may access the electronic grant
application for the Star Schools program
at: http://www.grants.gov. You must
search for the downloadable application
package for this program by the CFDA
number. Do not include the CFDA
number’s alpha suffix in your search.

Please note the following:

e When you enter the Grants.gov site,
you will find information about
submitting an application electronically
through the site, as well as the hours of
operation.

e Applications received by Grants.gov
are time and date stamped. Your
application must be fully uploaded and
submitted with a date/time received by
the Grants.gov system no later than 4:30
p.m., Washington, DC time, on the
application deadline date. We will not
consider your application if it was
received by the Grants.gov system later
than 4:30 p.m. on the application
deadline date. When we retrieve your
application from Grants.gov, we will
notify you if we are rejecting your
application because it was submitted
after 4:30 p.m. on the application
deadline date.
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e The amount of time it can take to
upload an application will vary
depending on a variety of factors
including the size of the application and
the speed of your Internet connection.
Therefore, we strongly recommend that
you do not wait until the application
deadline date to begin the application
process through Grants.gov.

¢ You should review and follow the
Education Submission Procedures for
submitting an application through
Grants.gov that are included in the
application package for this program to
ensure that your application is
submitted timely to the Grants.gov
system.

¢ To use Grants.gov, you, as the
applicant, must have a D-U-N-S
Number and register in the Central
Contractor Registry (CCR). You should
allow a minimum of five business days
to complete the CCR registration.

¢ You will not receive additional
point value because you submit your
application in electronic format, nor
will we penalize you if you qualify for
an exception to the electronic
submission requirement, as described
elsewhere in this section, and submit
your application in paper format.

¢ You must submit all documents
electronically, including all information
typically included on the Application
for Federal Education Assistance (ED
424), Budget Information—Non-
Construction Programs (ED 524), and all
necessary assurances and certifications.
Any narrative sections of your
application should be attached as files
in a .DOC (document), .RTF (rich text),
or .PDF (Portable Document) format.

¢ Your electronic application must
comply with any page limit
requirements described in this notice.

o After you electronically submit
your application, you will receive an
automatic acknowledgement from
Grants.gov that contains a Grants.gov
tracking number. The Department will
retrieve your application from
Grants.gov and send you a second
confirmation by e-mail that will include
a PR/Award number (an ED-specified
identifying number unique to your
application).

e We may request that you provide us
original signatures on forms at a later
date.

Exception to Electronic Submission
Requirement: You qualify for an
exception to the electronic submission
requirement, and may submit your
application in paper format, if you are
unable to submit an application through
the Grants.gov system because—

¢ You do not have access to the
Internet; or

¢ You do not have the capacity to
upload large documents to the
Grants.gov system; and

¢ No later than two weeks before the
application deadline date (14 calendar
days or, if the fourteenth calendar day
before the application deadline date
falls on a Federal holiday, the next
business day following the Federal
holiday), you mail or fax a written
statement to the Department, explaining
which of the two grounds for an
exception prevent you from using the
Internet to submit your application. If
you mail your written statement to the
Department, it must be postmarked no
later than two weeks before the
application deadline date. If you fax
your written statement to the
Department, we must receive the faxed
statement no later than two weeks
before the application deadline date.

Address and mail or fax your
statement to: Donald Fork, U.S.
Department of Education, 400 Maryland
Avenue, SW., room 4W219,
Washington, DC 20202-5900. FAX:
(202) 205-5720.

Your paper application must be
submitted in accordance with the mail
or hand delivery instructions described
in this notice.

b. Submission of Paper Applications
by Mail. If you qualify for an exception
to the electronic submission
requirement, you may mail (through the
U.S. Postal Service or a commercial
carrier), your application to the
Department. You must mail the original
and two copies of your application, on
or before the application deadline date,
to the Department at the applicable
following address:

By mail through the U.S. Postal
Service: U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.203G), 400 Maryland
Avenue, SW., Washington, DC 20202—
4260; or

By mail through a commercial carrier:
U.S. Department of Education,
Application Control Center—Stop 4260,
Attention: (CFDA Number 84.203G),
7100 Old Landover Road, Landover, MD
20785-1506.

Regardless of which address you use,
you must show proof of mailing
consisting of one of the following:

(1) A legibly dated U.S. Postal Service
postmark;

(2) A legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service;

(3) A dated shipping label, invoice, or
receipt from a commercial carrier; or

(4) Any other proof of mailing
acceptable to the Secretary of the U.S.
Department of Education.

If you mail your application through
the U.S. Postal Service, we do not
accept either of the following as proof
of mailing:

(1) A private metered postmark; or

(2) A mail receipt that is not dated by
the U.S. Postal Service.

If your application is postmarked after
the application deadline date, we will
not consider your application.

Note: The U.S. Postal Service does not
uniformly provide a dated postmark. Before
relying on this method, you should check
with your local post office.

c. Submission of Paper Applications
by Hand Delivery. If you qualify for an
exception to the electronic submission
requirement, you (or a courier service)
may deliver your paper application to
the Department by hand. You must
deliver the original and two copies of
your application by hand, on or before
the application deadline date, to the
Department at the following address:
U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.203G), 550 12th
Street, SW., Room 7041, Potomac Center
Plaza, Washington, DC 20202—4260.

The Application Control Center
accepts hand deliveries daily between 8
a.m. and 4:30 p.m., Washington, DC
time, except Saturdays, Sundays and
Federal holidays.

Note for Mail or Hand Delivery of
Paper Applications: If you mail or hand
deliver your application to the
Department:

(1) You must indicate on the envelope
and—if not provided by the
Department—in Item 4 of the ED 424 the
CFDA number—and suffix letter, if
any—of the competition under which
you are submitting your application.

(2) The Application Control Center
will mail a grant application receipt
acknowledgment to you. If you do not
receive the grant application receipt
acknowledgment within 15 business
days from the application deadline date,
you should call the U.S. Department of
Education Application Control Center at
(202) 245-6288.

V. Application Review Information

1. Selection Criteria: The selection
criteria for this competition are from 34
CFR 75.210. These selection criteria
apply to the absolute priorities and
allowable activities only. The maximum
score for all of the selection criteria is
100 points. The maximum score for
each criterion is indicated in
parentheses with the criterion. The
maximum number of points an
application may earn based on
Competitive Preference Priority 1 and
the selection criteria is 125 points.
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The Notes we have included after
certain of the criteria are guidance to
help applicants in preparing their
applications and are not required by
statute or regulation. The criteria are as
follows:

(a) Need for the project (20 points).
The Secretary considers the need for the
proposed project. In determining the
need, the Secretary considers the
following factors:

(1) The extent to which the proposed
project will provide services or
otherwise address the needs of students
at risk of educational failure.

(2) The extent to which the proposed
project will focus on serving or
otherwise addressing the needs of
disadvantaged individuals.

(3) The extent to which specific gaps
or weaknesses in services,
infrastructure, or opportunities have
been identified and will be addressed by
the proposed project, including the
nature and magnitude of those gaps or
weaknesses.

Note: Applicants should provide
information concerning the current gap in the
quality and quantity of curriculum-based and
scientifically based reading, mathematics,
science or foreign language research (as
applied to the specific absolute priority
identified) for the targeted population and
propose strategies designed to close that gap.
Furthermore, applicants should describe how
scientifically based research will be linked to
the project and how academic content will be
incorporated into the proposed activity to
encourage success in school for low-income
children. In responding to the priorities,
applicants should note that low-income
children are a target population under this
program. For example, under Absolute
Priority 1, applicants should identify the
current status of SES programs that are using
emerging mobile technologies and describe
the gaps in such services for students
attending schools in urban and rural
communities. Under Absolute Priority 2,
applicants should discuss the status and
nature including the quality and quantity of
online content currently used in elementary
and middle schools including virtual
schools, charter schools and virtual charter
schools serving elementary and middle
school students, particularly low-income
children. Under Absolute Priority 2,
applicants should discuss the extent of
existing research on educational gaming and
simulations applications to enhance
academic achievement and their expectations
for use with low-income children.

(b) Quality of the project design (25
Points). The Secretary considers the
quality of the design of the proposed
project. In determining the quality of the
design of the proposed project, the
Secretary considers the following
factors:

(1) The extent to which the proposed
project will establish linkages with

other appropriate agencies and
organizations providing services to the
target population.

(2) The extent to which the goals,
objectives, and outcomes to be achieved
by the proposed project are clearly
specified and measurable.

Note: Applicants should include a
thorough, high-quality review of the relevant
literature, a high-quality plan for project
implementation, and a description of how
appropriate methodological tools will be
used to assess the impact of the proposed
activities on enhancing the reading,
mathematics, science or foreign language
achievement of the targeted audience as
measured against rigorous academic
standards.

(c) Quality of project personnel (10
Points). The Secretary considers the
quality of the personnel who will carry
out the proposed project. In determining
the quality of project personnel, the
Secretary considers the extent to which
the applicant encourages applications
for employment from persons who are
members of groups that have
traditionally been underrepresented
based on race, color, national origin,
gender, age, or disability. In addition,
the Secretary considers the following
factors:

(1) The qualifications, including
relevant training and experience, of key
project personnel.

(2) The qualifications, including
relevant training and experience, of
project consultants or subcontractors.

(d) Adequacy of resources (10 Points).
The Secretary considers the adequacy of
resources for the proposed project. In
determining the adequacy of resources
for the proposed project, the Secretary
considers the following factors:

(1) The extent to which the budget is
adequate to support the proposed
project.

(2) The potential for continued
support of the project after Federal
funding ends, including, as appropriate,
the demonstrated commitment of
appropriate entities to such support.

(e) Quality of the management plan
(10 Points). The Secretary considers the
quality of the management plan for the
proposed project. In determining the
quality of the management plan for the
proposed project, the Secretary
considers the following factors:

(1) The adequacy of the management
plan to achieve the objectives of the
proposed project on time and within
budget, including clearly defined
responsibilities, timelines, and
milestones for accomplishing project
tasks.

(2) The adequacy of procedures for
ensuring feedback and continuous
improvement in the operation of the
proposed project.

(f) Quality of the project evaluation
(25 Points). The Secretary considers the
quality of the evaluation to be
conducted of the proposed project. In
determining the quality of the
evaluation, the Secretary considers the
following factors:

(1) The extent to which the methods
of evaluation include the use of
objective performance measures that are
clearly related to the intended outcomes
of the project and will produce
quantitative and qualitative data to the
extent possible.

(2) The extent to which the evaluation
will provide guidance about effective
strategies suitable for replication or
testing in other settings.

Note: A strong evaluation plan should be
included in the application narrative and
should be used, as appropriate, to shape the
development of the project from the
beginning of the grant period. The plan
should include benchmarks to monitor
progress toward specific project objectives
and also outcome measures to assess the
impact on teaching and learning or other
important outcomes for project participants.
More specifically, the plan should identify
the individual and/or organization that has
agreed to serve as evaluator for the project
and describe the qualifications of that
evaluator. The plan should describe the
evaluation design, indicating: (1) What types
of data will be collected; (2) when various
types of data will be collected; (3) what
methods will be used; (4) what instruments
will be developed and when; (5) how the
data will be analyzed; (6) when reports of
results and outcomes will be available; and
(7) how the applicant will use the
information collected through the evaluation
to monitor progress of the funded project and
to provide accountability information both
about success at the initial site and effective
strategies for replication in other settings.
Applicants are encouraged to devote 25-30%
of the grant funds to project evaluation.

VI. Award Administration Information

1. Award Notices: If your application
is successful, we notify your U.S.
Representative and U.S. Senators and
send you a Grant Award Notification
(GAN). We may also notify you
informally.

If your application is not evaluated or
not selected for funding, we notify you.

2. Administrative and National Policy
Requirements: We identify
administrative and national policy
requirements in the application package
and reference these and other
requirements in the Applicable
Regulations section of this notice.

We reference the regulations outlining
the terms and conditions of an award in
the Applicable Regulations section of
this notice and include these and other
specific conditions in the GAN. The
GAN also incorporates your approved
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application as part of your binding
commitments under the grant.

3. Grant Administration: Applicants
approved for funding under this
competition may be required to attend
a one- or two-day Grants Administration
meeting in Washington, DC during the
first year of the grant. In addition,
applicants should budget for one Project
Directors meeting to be held in
Washington, DC in each subsequent
year of the grant. The cost of attending
these meetings may be paid from Star
Schools program grant funds or other
resources.

4. Reporting: At the end of your
project period, you must submit a final
performance report, including financial
information, as directed by the
Secretary. If you receive a multi-year
award, you must submit an annual
performance report that provides the
most current performance and financial
expenditure information as specified by
the Secretary in 34 CFR 75.118. For
specific requirements on grantee
reporting, please go to http://
www.ed.gov/fund/grant/apply/
appforms/appforms.html.

5. Performance Measures: The
Department is currently developing
measures that will be designed to yield
information on the effectiveness of
grant-supported activities. If funded,
applicants will be expected to
participate in collecting and reporting
data for these measures. We will notify
grantees of the performance measures
once they are developed.

VII. Agency Contacts

FOR FURTHER INFORMATION CONTACT:
Donald Fork or Jean Tolliver, U.S.
Department of Education, 400 Maryland
Avenue, SW., Washington, DC 20202—
5900. Telephone: (202) 205-5633
(Donald Fork) or (301) 925—-8402 (Jean
Tolliver) or by e-mail:
Donald.Fork@ed.gov or
Jean.Tolliver@ed.gov.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Relay Service (FRS) at 1—
800-877-8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the program contact persons
listed in this section.

VIII. Other Information

Electronic Access to This Document:
You may view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the

following site: http://www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: March 3, 2005.
Michael J. Petrilli,

Acting Assistant Deputy Secretary for
Innovation and Improvement.

[FR Doc. 05—4441 Filed 3—-7-05; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitative Services; Overview
Information; Technology and Media
Services for Individuals with
Disabilities-Steppingstones of
Technology Innovation for Students
with Disabilities; Notice Inviting
Applications for New Awards for Fiscal
Year (FY) 2005

Catalog of Federal Domestic Assistance
(CFDA) Number: 84.327A.

Note: This notice includes one priority
with two phases, and funding information for
each phase of the competition.

DATES: Applications Available: March 9,
2005.

Deadline for Transmittal of
Applications: See chart in the Award
Information section in this notice.

Deadline for Intergovernmental
Review: See chart in the Award
Information section in this notice.

Eligible Applicants: State educational
agencies (SEAs); local educational
agencies (LEAs); public charter schools
that are LEAs under State law;
institutions of higher education (IHEs);
other public agencies; private nonprofit
organizations; outlying areas; freely
associated States; Indian tribes or tribal
organizations; and for-profit
organizations.

Estimated Available Funds:
$3,000,000.

Funding information regarding each
phase of the priority is listed in the
chart (chart) in Section II. Award
Information in this notice.

Maximum Award: The Secretary does
not intend to fund a Phase 1 application

that proposes a budget exceeding
$200,000 for a single budget period of
12 months or a Phase 2 application that
proposes a budget exceeding $300,000
for a single budget period of 12 months.

Estimated Range of Awards: See
chart.

Estimated Average Size of Awards:
See chart.

Estimated Number of Awards: See
chart.

Project Period: See chart.

Full Text of Announcement
I. Funding Opportunity Description

Purpose of Program: The purpose of
the program is to: (1) Improve results for
children with disabilities by promoting
the development, demonstration, and
use of technology, (2) support
educational media services activities
designed to be of educational value in
the classroom setting to children with
disabilities, and (3) provide support for
captioning and video description that is
appropriate for use in the classroom
setting.

Priority: In accordance with 34 CFR
75.105(b)(2)(v), this priority is from
allowable activities specified in the
statute (see sections 674 and 681(d) of
the Individuals with Disabilities
Education Act (IDEA)).

Absolute Priority: For FY 2005 this
priority is an absolute priority. Under 34
CFR 75.105(c)(3), we consider only
applications that meet this priority.

This priority is:

Technology and Media Services for
Individuals With Disabilities—
Steppingstones of Technology
Innovation for Students With
Disabilities

Applicants must—

(a) Describe a technology-based
approach for improving the results of
early intervention, or preschool,
elementary, middle school, or high
school education for children with
disabilities. The technology-based
approach must be an innovative
combination of a new technology and
additional materials and methodologies
that enable the technology to improve
educational or early intervention results
for children with disabilities;

(b) Present a justification, based on
scientifically rigorous research or theory
that supports the potential effectiveness
of the technology-based approach for
improving the results of education or
early intervention for children with
disabilities. Results studied under this
priority must focus on child outcomes,
rather than on parent or professional
outcomes. Child outcomes can include
improved academic or pre-academic
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skills, improved behavioral or social
functioning, improved functional
performance, etc., provided that valid
and reliable measurement instruments
are employed. Technology-based
approaches intended for use by
professionals or parents are not
appropriate for funding under this
priority unless child-level benefits are
clearly demonstrated. Technology-based
approaches for professional
development will not be funded under
this priority;

(c) Provide a detailed plan for
conducting work in one of the following
two phases:

(1) Phase 1—Development: Projects
funded under Phase 1 must develop and
refine a technology-based approach, and
test its feasibility for use with children
with disabilities. Activities may include
development, adaptation, and
refinement of technology, materials, or
methodologies. Activities must include
formative evaluation of usability and
feasibility. The primary product of
Phase 1 should be a promising
technology-based approach that is
suitable for field-based evaluation of
effectiveness in improving results for
children with disabilities.

(2) Phase 2—Research on
Effectiveness: Projects funded under
Phase 2 must select a promising
technology-based approach that has
been developed and tested in a manner
consistent with Phase 1, and subject the
approach to rigorous field-based
research to determine effectiveness in
educational or early intervention
settings. Approaches studied in Phase 2
may have been developed with previous
funding under this priority or with
funding from other sources. Phase 2 is
primarily intended to produce sound
research-based evidence that the
approach can improve educational or
early intervention results for children
with disabilities in a defined range of
real world contexts.

Phase 2 research is intended to pose
a causal question and should employ
randomized assignment to treatment
and comparison conditions, unless a
strong justification is made for why a
randomized trial is not possible. In this
case, the applicant must employ
alternatives that substantially minimize
selection bias or allow it to be modeled.
These alternatives include appropriately
structured regression-discontinuity
designs and natural experiments in
which naturally occurring
circumstances or institutions (perhaps
unintentionally) divide people into
treatment and comparison groups in a
manner akin to purposeful random
assignment. Applicants proposing to use

an alternative system must, first, make
a compelling case that randomization is
not possible and, second, describe in
detail how the procedures will result in
substantially minimizing the effects of
selection bias on estimates of effect size.
Choice of randomizing unit or units
(e.g., students, classrooms, schools)
must be grounded in a theoretical
framework. Observational, survey, or
qualitative methodologies may
complement experimental
methodologies to assist in the
identification of factors that may
explain the effectiveness or
ineffectiveness of the approach.
Applications should provide research
designs that permit the identification
and assessment of factors impacting the
fidelity of implementation. Mediating
and moderating variables that are both
measured in the practice or model
condition and are likely to affect
outcomes in the comparison condition
should be measured in the comparison
condition (e.g., student time-on-task,
teacher experience and time in
position).

Phase 2 research must be of sufficient
power to provide convincing evidence
of the effectiveness or ineffectiveness of
the technology-based approach under
study, at least within a defined range of
settings. Applicants should provide
documentation that available sample
sizes, methodologies, and treatment
effects are likely to result in conclusive
findings regarding effectiveness of the
technology based approach.

(d) Provide a plan for forming
collaborative relationships with vendors
and/or other dissemination or marketing
resources to ensure that the technology-
based approach is widely available if
sufficient evidence of effectiveness has
been obtained. Applicants should
document the availability and/or
participation of dissemination or
marketing resources. Applicants are
encouraged to plan these collaborative
relationships early in their projects,
even in Phase 1, but should refrain from
widespread dissemination to
practitioners until evidence of
effectiveness has been obtained.

(e) Budget for an annual two-day
Project Directors’ meeting in
Washington, DC, and another annual
two-day trip to Washington, DC to
collaborate with the Federal project
officer and the other projects funded
under this priority to share information,
and discuss findings and methods of
dissemination.

(f) If the project maintains a Web site,
include relevant information and
documents in a form that meets a
government or industry-recognized

standard for accessibility. If the project
produces instructional materials for
dissemination, it must produce them in
accessible formats, including complying
with the National Instructional
Materials Accessibility Standard
(NIMAS) standards for textual materials.

Within this absolute priority, we
intend to fund at least two projects led
by a project director or principal
investigator in the initial phase of his or
her career. For purposes of this priority,
the initial phase of an individual’s
career is considered to be the first three
years after completing and graduating
from a doctoral program (i.e., for FY
2005 awards, projects may support
individuals who completed a doctoral
program and graduated no earlier than
the 2001-2002 academic year). To
qualify for this consideration, the
applicant must explicitly state and
document that the project director or
principal investigator is in the initial
phase of his or her career. At least 50
percent of the initial career researcher’s
time must be devoted to the project.

Within this absolute priority, we also
intend to fund at least two projects
focusing on technology-based
approaches for children with
disabilities, ages birth to age 3.

Waiver of Proposed Rulemaking:
Under the Administrative Procedure Act
(APA) (5 U.S.C. 553), the Department
generally offers interested parties the
opportunity to comment on proposed
priorities. However, section 681(d) of
the IDEA makes the public comment
requirements of the APA inapplicable to
the priority in this notice.

Program Authority: 20 U.S.C. 1474 and
1481.

Applicable Regulations: The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 79, 80, 81, 82,
84, 85, 86, 97, 98, and 99.

Note: The regulations in 34 CFR part 79

apply to all applicants except federally
recognized Indian tribes.

Note: The regulations in 34 CFR part 86
apply to IHEs only.

II. Award Information

Type of Award: Discretionary grants.

Estimated Available Funds:
$3,000,000.

Maximum Award: The Secretary does
not intend to fund a Phase 1 application
that proposes a budget exceeding
$200,000 for a single budget period of
12 months or a Phase 2 application that
proposes a budget exceeding $300,000
for a single budget period of 12 months.
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STEPPINGSTONES OF TECHNOLOGY INNOVATION FOR STUDENTS WITH DISABILITIES APPLICATION NOTICE FOR FISCAL

YEAR 2005
Estimated Estimated
Deadline for trans- Deadline for intergov- Estimated Estimated range of average
CFDA number and name mittal of applications ernmental review available funds awards size of numbeé of
awards awards
84.327A—Steppingstones of Technology In-
novation for Students With Disabilities:

Phase 1—Development ............ccccovueeene May 6, 2005 .............. July 5, 2005 ............... $1,200,000 | $100,000-$200,000 $200,000 6
Phase 2—Research on Effectiveness ..... May 6, 2005 .............. July 5, 2005 ............... 1,800,000 200,000-300,000 300,000 6

Project Period: Projects funded under Phase 1 will be funded for up to 24 months. Projects funded under Phase 2 will be funded for up to 24 months unless a com-
pelling rationale is provided for funding up to 36 months.
Note: The Department of Education is not bound by any estimates in this notice.

III. Eligibility Information

1. Eligible Applicants: SEAs; LEAs;
public charter schools that are LEAs
under State law; IHEs; other public
agencies; private nonprofit
organizations; outlying areas; freely
associated States; Indian tribes or tribal
organizations; and for-profit
organizations.

2. Cost Sharing or Matching: This
competition does not involve cost
sharing or matching.

3. Other: General Requirements—(a)
The projects funded under this
competition must make positive efforts
to employ and advance in employment
qualified individuals with disabilities
(see section 606 of the IDEA).

(b) Applicants and grant recipients
funded under this competition must
involve individuals with disabilities or
parents of individuals with disabilities
ages birth through 26 in planning,
implementing, and evaluating the
projects (see section 682(a)(1)(A) of the
IDEA).

IV. Application and Submission
Information

1. Address To Request Application
Package: Education Publications Center
(ED Pubs), P.O. Box 1398, Jessup, MD
20794-1398. Telephone (toll free): 1—
877-433-7827. FAX: (301) 470-1244. If
you use a telecommunications device
for the deaf (TDD), you may call (toll
free): 1-877-576—7734.

You may also contact ED Pubs at its
Web site: http://www.ed.gov/pubs/
edpubs.html or you may contact ED
Pubs at its e-mail address:
edpubs@inet.ed.gov.

If you request an application from ED
Pubs, be sure to identify this
competition as follows: CFDA Number
84.327A.

Individuals with disabilities may
obtain a copy of the application package
in an alternative format (e.g., Braille,
large print, audiotape, or computer
diskette) by contacting the Grants and
Contracts Services Team listed under
FOR FURTHER INFORMATION CONTACT in
section VII of this notice.

2. Content and Form of Application
Submission: Requirements concerning
the content of an application, together
with the forms you must submit, are in
the application package for this
competition.

Page Limit: The application narrative
(Part III of the application) is where you,
the applicant, address the selection
criteria that reviewers use to evaluate
your application. You must limit Part III
to the equivalent of no more than 50
pages, using the following standards:

e A “page” is 8.5” x 11”7, on one side
only, with 1” margins at the top, bottom,
and both sides.

e Double space (no more than three
lines per vertical inch) all text in the
application narrative, including titles,
headings, footnotes, quotations,
references, and captions, as well as all
text in charts, tables, figures, and
graphs.

e Use a font that is either 12 point or
larger or no smaller than 10 pitch
(characters per inch).

The page limit does not apply to Part
I, the cover sheet; Part II, the budget
section, including the narrative budget
justification; Part IV, the assurances and
certifications; or the one-page abstract,
the resumes, the bibliography, the
references, or the letters of support.
However, you must include all of the
application narrative in Part III.

We will reject your application if—

e You apply these standards and
exceed the page limit; or

e You apply other standards and
exceed the equivalent of the page limit.

3. Submission Dates and Times:
Applications Available: March 9, 2005.

Deadline for Transmittal of
Applications: See chart.

Applications for grants under this
competition may be submitted
electronically using the Grants.gov
Apply site (Grants.gov), or in paper
format by mail or hand delivery. For
information (including dates and times)
about how to submit your application
electronically, or by mail or hand
delivery, please refer to section IV. 6.
Other Submission Requirements in this
notice.

We do not consider an application
that does not comply with the deadline
requirements.

Deadline for Intergovernmental
Review: See chart.

4. Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR
part 79. Information about
Intergovernmental Review of Federal
Programs under Executive Order 12372
is in the application package for this
competition.

5. Funding Restrictions: We reference
regulations outlining funding
restrictions in the Applicable
Regulations section of this notice.

6. Other Submission Requirements:
Applications for grants under this
competition may be submitted
electronically or in paper format by mail
or hand delivery.

a. Electronic Submission of
Applications.

We have been accepting applications
electronically through the Department’s
e-Application system since FY 2000. In
order to expand on those efforts and
comply with the President’s
Management Agenda, we are continuing
to participate as a partner in the new
government wide Grants.gov Apply site
in FY 2005. Steppingstones of
Technology Innovation for Students
with Disabilities—CFDA Number
84.327A is one of the competitions
included in this project.

If you choose to submit your
application electronically, you must use
the Grants.gov Apply site (Grants.gov).
Through this site, you will be able to
download a copy of the application
package, complete it offline, and then
upload and submit your application.
You may not e-mail an electronic copy
of a grant application to us. We request
your participation in Grants.gov. You
may access the electronic grant
application for the Steppingstones of
Technology Innovation for Students
with Disabilities—CFDA Number
84.327A competition at: http://
www.grants.gov. You must search for
the downloadable application package



Federal Register/Vol. 70, No. 44 /Tuesday, March 8, 2005/ Notices

11213

for this program by the CFDA number.
Do not include the CFDA number’s
alpha suffix in your search.

Please note the following:

e Your participation in Grants.gov is
voluntary.

e When you enter the Grants.gov site,
you will find information about
submitting an application electronically
through the site, as well as the hours of
operation.

e Applications received by Grants.gov
are time and date stamped. Your
application must be fully uploaded and
submitted with a date/time received by
the Grants.gov system no later than 4:30
p.m., Washington, DC time, on the
application deadline date. We will not
consider your application if it was
received by the Grants.gov system later
than 4:30 p.m. on the application
deadline date. When we retrieve your
application from Grants.gov, we will
notify you if we are rejecting your
application because it was submitted
after 4:30 p.m. on the application
deadline date.

e If you experience technical
difficulties on the application deadline
date and are unable to meet the 4:30
p-m., Washington, DC time, deadline,
print out your application and follow
the instructions in this notice for the
submission of paper applications by
mail or hand delivery.

e The amount of time it can take to
upload an application will vary
depending on a variety of factors
including the size of the application and
the speed of your Internet connection.
Therefore, we strongly recommend that
you do not wait until the application
deadline date to begin the application
process through Grants.gov.

¢ You should review and follow the
Education Submission Procedures for
submitting an application through
Grants.gov that are included in the
application package for this competition
to ensure that your application is
submitted timely to the Grants.gov
system.

¢ To use Grants.gov, you, as the
applicant, must have a D-U-N-S
Number and register in the Central
Contractor Registry (CCR). You should
allow a minimum of five business days
to complete the CCR registration.

¢ You will not receive additional
point value because you submit your
application in electronic format, nor
will we penalize you if you submit your
application in paper format.

¢ You may submit all documents
electronically, including all information
typically included on the Application
for Federal Education Assistance (ED
424), Budget Information—Non-
Construction Programs (ED 524), and all

necessary assurances and certifications.
Any narrative sections of your
application should be attached as files
in a .DOC (document), .RTF (rich text)
or .PDF (Portable Document) format.

e Your electronic application must
comply with any page limit
requirements described in this notice.

o After you electronically submit
your application, you will receive an
automatic acknowledgement from
Grants.gov that contains a Grants.gov
tracking number. The Department will
retrieve your application from
Grants.gov and send you a second
confirmation by e-mail that will include
a PR/Award number (an ED-specified
identifying number unique to your
application).

¢ We may request that you provide us
original signatures on forms at a later
date.

b. Submission of Paper Applications
by Mail.

If you submit your application in
paper format by mail (through the U.S.
Postal Service or a commercial carrier),
you must mail the original and two
copies of your application, on or before
the application deadline date, to the
Department at the applicable following
address:

By mail through the U.S. Postal
Service: U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.327A), 400 Maryland
Avenue, SW., Washington, DC 20202—
4260; or

By mail through a commercial carrier:
U.S. Department of Education,
Application Control Center—Stop 4260,
Attention: (CFDA Number 84.327A),
7100 Old Landover Road, Landover, MD
20785-1506.

Regardless of which address you use,
you must show proof of mailing
consisting of one of the following:

(1) A legibly dated U.S. Postal Service
postmark,

(2) A legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service,

(3) A dated shipping label, invoice, or
receipt from a commercial carrier, or

(4) Any other proof of mailing
acceptable to the Secretary of the U.S.
Department of Education.

If you mail your application through
the U.S. Postal Service, we do not
accept either of the following as proof
of mailing:

(1) A private metered postmark, or

(2) A mail receipt that is not dated by
the U.S. Postal Service.

If your application is postmarked after
the application deadline date, we will
not consider your application.

Note: The U.S. Postal Service does not
uniformly provide a dated postmark. Before

relying on this method, you should check
with your local post office.

c. Submission of Paper Applications
by Hand Delivery. If you submit your
application in paper format by hand
delivery, you (or a courier service) must
deliver the original and two copies of
your application by hand, on or before
the application deadline date, to the
Department at the following address:

U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.327A), 550 12th
Street, SW., Room 7041, Potomac Center
Plaza, Washington, DC 20202-4260.

The Application Control Center
accepts hand deliveries daily between 8
a.m. and 4:30 p.m., Washington, DC
time, except Saturdays, Sundays and
Federal holidays.

Note for Mail or Hand Delivery of
Paper Applications: If you mail or hand
deliver your application to the
Department:

(1) You must indicate on the envelope
and—if not provided by the
Department—in Item 4 of the
Application for Federal Education
Assistance (ED 424) the CFDA
number—and suffix letter, if any—of the
competition under which you are
submitting your application.

(2) The Application Control Center
will mail a grant application receipt
acknowledgment to you. If you do not
receive the grant application receipt
acknowledgment within 15 business
days from the application deadline date,
you should call the U.S. Department of
Education Application Control Center at
(202) 245-6288.

V. Application Review Information

Selection Criteria: The selection
criteria for this competition are from 34
CFR 75.210 of EDGAR and are listed in
the application package.

VI. Award Administration Information

1. Award Notices: If your application
is successful, we notify your U.S.
Representative and U.S. Senators and
send you a Grant Award Notification
(GAN). We may also notify you
informally.

If your application is not evaluated or
not selected for funding, we notify you.

2. Administrative and National Policy
Requirements: We identify
administrative and national policy
requirements in the application package
and reference these and other
requirements in the Applicable
Regulations section of this notice.

We reference the regulations outlining
the terms and conditions of an award in
the Applicable Regulations section of
this notice and include these and other
specific conditions in the GAN. The
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GAN also incorporates your approved
application as part of your binding
commitments under the grant.

3. Reporting: At the end of your
project period, you must submit a final
performance report, including financial
information, as directed by the
Secretary. If you receive a multi-year
award, you must submit an annual
performance report that provides the
most current performance and financial
expenditure information as specified by
the Secretary in 34 CFR 75.118.

4. Performance Measures: Under the
Government Performance and Results
Act (GPRA), the Department is currently
developing measures that will yield
information on various aspects of the
Technology and Media Services to
Improve Services and Results for
Children with Disabilities program (e.g.,
the extent to which projects are of high
quality and are relevant to the needs of
children with disabilities). Data on these
measures will be collected from the
projects funded under this competition.

Grantees will also be required to
report information on their projects’
performance in annual reports to the
Department (34 CFR 75.590).

We will notify grantees of the
performance measures once they are
developed.

VII. Agency Contact

For Further Information Contact: Dave
Malouf, U.S. Department of Education,
400 Maryland Avenue, SW., room 4078,
Potomac Center Plaza, Washington, DC
20202-2550. Telephone: (202) 245—
7427.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Relay Service (FRS) at 1—
800-877-8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request by contacting the following
office: The Grants and Contracts
Services Team, U.S. Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center Plaza, Washington, DC
20202-2550. Telephone: (202) 245—
7363.

VIII. Other Information

Electronic Access to This Document:
You may view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about

using PDF, call the U.S. Government

Printing Office (GPO), toll free, at 1—

888-293-6498; or in the Washington,
DC, area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: March 2, 2005.
John H. Hager,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 05—4440 Filed 3—7-05; 8:45 am)]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitative Services; Overview
Information; Technical Assistance and
Dissemination To Improve Services
and Results for Children With
Disabilities—Secondary Transition
Technical Assistance Center; Notice
Inviting Applications for New Awards
for Fiscal Year (FY) 2005

Catalog of Federal Domestic Assistance
(CFDA) Number: 84.326].

DATES: Applications Available: March 9,
2005.

Deadline for Transmittal of
Applications: April 22, 2005.

Deadline for Intergovernmental
Review: June 21, 2005.

Eligible Applicants: State educational
agencies (SEAs), local educational
agencies (LEAs), public charter schools
that are LEAs under State law,
institutions of higher education (IHEs),
other public agencies, private nonprofit
organizations, outlying areas, freely
associated States, Indian tribes or tribal
organizations, and for-profit
organizations.

Estimated Available Funds:
$5,200,000.

Maximum Award: The Secretary does
not intend to fund an application that
proposes a budget exceeding $800,000
for a single budget period of 12 months
for year one of the project period, and
$1,100,000 for a single budget period of
12 months for years two through five of
the project period.

Number of Awards: 1.

Note: The Department is not bound by any
estimates in this notice.

Project Period: Up to 60 months.
Full Text of Announcement
I. Funding Opportunity Description

Purpose of Program: This program
promotes academic achievement and

improves results for children with
disabilities by supporting technical
assistance, model demonstration
projects, dissemination of useful
information, and implementation
activities that are supported by
scientifically based research.

Priority: In accordance with 34 CFR
75.105(b)(2)(v), this priority is from
allowable activities specified in the
statute (see sections 663 and 681(d) of
the Individuals With Disabilities
Education Act (IDEA)).

Absolute Priority: For FY 2005 this
priority is an absolute priority. Under 34
CFR 75.105(c)(3), we consider only
applications that meet this priority.

This priority is:

Technical Assistance and
Dissemination to Improve Services and
Results for Children With Disabilities—
Secondary Transition Technical
Assistance Center

Background

The secondary transition of students
with disabilities is a complex process
for youth, their families, and school
personnel. IDEA requires transition
planning for students at age 16,
including a description of their
postsecondary goals and needed
transition services in their
Individualized Education Programs.
Adding to the complexity, transition
planning and services require a multi-
agency approach to address the multiple
needs of youth with disabilities as they
move from high school to further
education, employment, and where
appropriate, independent living and
adult services.

Although recent findings of the
National Longitudinal Transition Study-
2 (2004) and data from States’ Annual
Performance Reports indicate that the
experiences of students with disabilities
have significantly improved over the
past decade, students in some disability
categories, such as emotional
disturbance, continue to experience
poor academic and social outcomes. The
U.S. Bureau of Labor Statistics indicates
that in 2002, only 31 percent of civilian
non-institutionalized youth with
disabilities, ages 18—24, were employed,
compared to 85 percent of those without
a disability. More extensive efforts,
therefore, are needed to improve
transitions from high school to
postsecondary education, employment,
independent living, and adult services.
Efforts must begin in the early years of
schooling to help students make a
successful transition to meaningful
employment and financial
independence (Center on Education
Policy, 2002). To ensure full
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implementation of IDEA and to help
youth with disabilities and their
families achieve desired postschool
outcomes, the Secondary Transition
Technical Assistance Center (Center)
will help States build capacity to
support and improve transition
planning, services, and outcomes for
youth with disabilities.

This Center will disseminate
information and provide technical
assistance on research-based practices
as identified by sources such as the
What Works Clearinghouse (WWC)
(http://www.whatworks.ed.gov) with an
emphasis on building and sustaining
State-level infrastructures of support
and building district-level
demonstrations of effective transition
methods for youth with disabilities. The
goal of this Center is to promote
efficient and effective large-scale
implementation and sustainability of
research-based interventions and
models.

Priority: This priority supports the
improvement of transition planning,
services, and outcomes for youth with
disabilities through a center that will
focus on disseminating information and
providing technical assistance. The
Center’s planning activities must
include, but are not limited to, the
following:

(a) Develop a strategic plan for
technical assistance and dissemination
in the first two months after award. This
plan must be submitted to the Office of
Special Education Programs (OSEP) for
approval and must be updated and
approved annually. The plan must
identify each activity necessary to
advance the implementation of
transition-related actions in the States
and demonstrate the strategic
relationship of these actions to
improved outcomes for youth with
disabilities.

(b) Meet with the OSEP project officer
and other appropriate Federal staff in
Washington, DC within the first two
months of the project to clarify project
activities and further develop the
strategic plan.

The Center’s knowledge development
activities must include, but are not
limited to, the following:

(a) Conduct an analysis of IDEA Part
B State Annual Performance Reports
and other sources of information to
determine the current status of
transition planning strategies and
identify any practices and strategies that
support improved performance or create
barriers.

(b) Identify effective and promising
practices that improve transition
planning, services, and outcomes for
youth with disabilities by consulting

sources such as the WWC, by
commissioning the WWC to conduct
reviews of relevant research if such
reviews have not already been done,
and, if necessary, by conducting its own
reviews of research studies using
standards consistent with those of
WWC. The Center must consult with
other appropriate technical assistance
providers across the Department of
Education and other federal agencies to
incorporate effective strategies for
improving the performance of students
with disabilities in broader
improvement efforts. The Center must
also work to ensure that its efforts are
coordinated with other reform/school
improvement initiatives at the district
and local school level.

The Center’s technical assistance and
dissemination activities must include,
but are not limited to, the following:

(a) Maintain, in collaboration with the
proposed new Center on Access to the
General Education Curriculum for High
School Students with Disabilities, a
user-friendly Web site with relevant
information and documents in a form
that meets a government or industry-
recognized standard for accessibility.

(b) Work directly with States and a
limited number of school districts,
selected in collaboration with the Center
on Access to the General Education
Curriculum for High School Students
with Disabilities, to: (1) Improve
integrated and systemic implementation
of interventions, such as self-
determination curriculum and career
development activities, and strategies,
such as concurrent enrollment,
mentorships, internships, culturally
sensitive approaches, and combined
funding streams; (2) establish and
maintain an evaluation system based on
a standard protocol to measure progress
of implementation in States; and (3)
produce reports on trends and patterns
and other pertinent topics as requested
by OSEP.

(c) Provide technical assistance on
effective systems of support.

(d) Foster integrated approaches to
transition planning and services.

(e) Provide leadership and other
technical assistance activities regarding
research-based transition strategies and
supports.

(f) Develop and implement a plan for
building a cadre of trainers through
regional capacity building institutes and
other meetings as requested by OSEP. At
a minimum, the Center must hold
trainer institutes every year of the
project.

(g) Prepare and disseminate reports
and documents on secondary transition
interventions, strategies, and supports

including publications in peer-reviewed
journals.

(h) Develop and apply strategies for
the dissemination of information to
State-specific audiences including
students, teachers, rehabilitation
counselors, families, administrators,
policymakers, and researchers. Such
strategies must involve collaboration
with other technical assistance
providers, organizations, and agencies.

(i) Develop partnerships with relevant
programs, agencies, and organizations to
assist with implementing the goals of
the New Freedom Initiative (NFI) and
promoting equal access to full
participation in American society. (See
the NFTI at the following Web site:
http://www.hhs.gov/newfreedom/
e013217.html) Partners are not limited
to but must include a minimum of the
following entities, national teacher
organizations, school administrators,
teacher trainers, guidance counselors,
parent and disability organizations,
national postsecondary support
organizations, business coalitions, and
key Federal agencies, including the
Rehabilitation Services Administration,
the National Institute on Disability and
Rehabilitation Research, the Department
of Labor, and other agencies that work
to improve access to public
accommodations, commercial facilities,
information technology,
telecommunications services, and
housing.

(j) Submit for approval a proposal
describing the content and purpose of
any new paper or electronic product,
prior to its development, to the
document review board of OSEP’s
Dissemination Center.

(k) Provide OSEP-specified technical
assistance to States. This effort must
include participation in: (1)
Collaborative Web-based technical
assistance activities; (2) OSEP-
sponsored Communities of Practice; and
(3) direct technical assistance to OSEP-
specified States through partnerships
among OSEP, other centers, and
selected States. Staff time and project
resources dedicated to provide technical
assistance to OSEP-specified States will
be negotiated with OSEP as part of the
cooperative agreement within 30 days of
the annual project continuation award
(Technical assistance to OSEP-specified
States averages approximately $40,000
per year.)

The Center must also—

(a) Maintain communication with the
OSEP project officer through monthly
phone conversations and e-mail
communication as needed. The Center
must submit annual performance
reports and provide additional written
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materials as needed for the OSEP project
officer to monitor the Center’s work.

(b) Establish, maintain, and meet at
least annually with an advisory
committee consisting of individuals
with disabilities, parents, educators,
researchers, and other appropriate
individuals to review and advise on the
Center’s activities and plans.

(c) Maintain communication and
collaboration with other relevant
OSERS-funded projects.

(g) Fund, as project assistants, two
doctoral students per year who have
concentrations in special education,
educational leadership, rehabilitation,
or other relevant, transition-related
areas.

(h) Conduct evaluations of its specific
activities and of the overall impact of its
work. The Center must report its
evaluation findings annually to the
OSEP project officer.

(i) Budget for annual attendance at
two-day Technical Assistance Project
Director’s meeting and at least two one-
day planning meetings in Washington,
DC. The Center must also budget to
attend three one-day meetings such as
Department briefings, Department-
sponsored conferences, and other OSEP-
requested activities.

Fourth and Fifth Years of Project

In deciding whether to continue this
project for the fourth and fifth years, the
Secretary will consider the requirements
of 34 CFR 75.253(a), and in addition—

(a) The recommendation of a review
team consisting of experts selected by
the Secretary which will conduct its
review in Washington, DC during the
last half of the project’s second year.
Projects must budget for travel expenses
associated with this one-day intensive
review;

(b) The timeliness and effectiveness
with which all requirements of the
negotiated cooperative agreement have
been or are being met by the Center; and

(c) Evidence of the degree to which
the Center’s activities have contributed
to a changed practice and improved
transition outcomes for youth with
disabilities.

Waiver of Proposed Rulemaking

Under the Administrative Procedure
Act (APA) (5 U.S.C. 553) the
Department generally offers interested
parties the opportunity to comment on
a proposed priority. However, section
681(d) of IDEA makes the public
comment requirements of the APA
inapplicable to the priority in this
notice.

Program Authority: 20 U.S.C. 1463
and 1481(d).

Applicable Regulations: The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 79, 80, 81, 82,
84, 85, 86, 97, 98, and 99.

Note: The regulations in 34 CFR part 79

apply to all applicants except federally
recognized Indian tribes.

Note: The regulations in 34 CFR part 86
apply to IHEs only.

II. Award Information

Type of Award: Cooperative
agreement.

Estimated Available Funds:
$5,200,000.

Maximum Award: The Secretary does
not intend to fund an application that
proposes a budget exceeding $800,000
for a single budget period of 12 months
for year one of the project period, and
$1,100,000 for a single budget period of
12 months for years two through five of
the project period.

Number of Awards: 1.

Note: The Department is not bound by any
estimates in this notice.

Project Period: Up to 60 months.

III. Eligibility Information

1. Eligible Applicants: SEAs, LEAs,
public charter schools that are LEAs
under State law, IHEs, other public
agencies, private nonprofit
organizations, outlying areas, freely
associated States, Indian tribes or tribal
organizations, and for-profit
organizations.

2. Cost Sharing or Matching: This
competition does not involve cost
sharing or matching.

3. Other: General Requirements—(a)
The projects funded under this
competition must make positive efforts
to employ and advance in employment
qualified individuals with disabilities
(see section 606 of IDEA).

(b) Applicants and grant recipients
funded under this competition must
involve individuals with disabilities or
parents of individuals with disabilities
ages birth through 26 in planning,
implementing, and evaluating the
projects (see section 682(a)(1)(A) of
IDEA).

IV. Application and Submission
Information

1. Address To Request Application
Package: Education Publications Center
(ED Pubs), P.O. Box 1398, Jessup, MD
20794-1398. Telephone (toll free): 1—-
877-433-7827. FAX: (301) 470-1244. If
you use a telecommunications device
for the deaf (TDD), you may call (toll
free): 1-877-576—7734.

You may also contact ED Pubs at its
Web site: www.ed.gov/pubs/

edpubs.html or you may contact ED
Pubs at its e-mail address:
edpubs@inet.ed.gov.

If you request an application from ED
Pubs, be sure to identify this
competition as follows: CFDA Number
84.326].

Individuals with disabilities may
obtain a copy of the application package
in an alternative format (e.g., Braille,
large print, audiotape, or computer
diskette) by contacting the program
contact person listed under FOR FURTHER
INFORMATION CONTACT in section VII of
this notice.

2. Content and Form of Application
Submission: Requirements concerning
the content of an application, together
with the forms you must submit, are in
the application package for this
competition. Page Limit: The
application narrative (Part III of the
application) is where you, the applicant,
address the selection criteria that
reviewers use to evaluate your
application. You must limit Part III to
the equivalent of no more than 70 pages,
using the following standards:

e A “page” is 8.5” x 11”, on one side
only, with 1” margins at the top, bottom,
and both sides.

¢ Double space (no more than three
lines per vertical inch) all text in the
application narrative, including titles,
headings, footnotes, quotations,
references, and captions, as well as all
text in charts, tables, figures, and
graphs.

e Use a font that is either 12 point or
larger or no smaller than 10 pitch
(characters per inch).

The page limit does not apply to Part
I, the cover sheet; Part II, the budget
section, including the narrative budget
justification; Part IV, the assurances and
certifications; or the one-page abstract,
the resumes, the bibliography, the
references, or the letters of support.
However, you must include all of the
application narrative in Part III.

We will reject your application if—

¢ You apply these standards and
exceed the page limit; or

¢ You apply other standards and
exceed the equivalent of the page limit.

3. Submission Dates and Times:
Applications Available: March 9, 2005.

Deadline for Transmittal of
Applications: April 22, 2005.

Applications for grants under this
competition may be submitted
electronically using the Grants.gov
Apply site (Grants.gov), or in paper
format by mail or hand delivery. For
information (including dates and times)
about how to submit your application
electronically, or by mail or hand
delivery, please refer to section IV. 6.
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Other Submission Requirements in this
notice.

We do not consider an application
that does not comply with the deadline
requirements.

Deadline for Intergovernmental
Review: June 21, 2005.

4. Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR
part 79. Information about
Intergovernmental Review of Federal
Programs under Executive Order 12372
is in the application package for this
competition.

5. Funding Restrictions: We reference
regulations outlining funding
restrictions in the Applicable
Regulations section of this notice.

6. Other Submission Requirements:
Applications for grants under this
competition may be submitted
electronically or in paper format by mail
or hand delivery.

a. Electronic Submission of
Applications.

We have been accepting applications
electronically through the Department’s
e-Application system since FY 2000. In
order to expand on those efforts and
comply with the President’s
Management Agenda, we are continuing
to participate as a partner in the new
governmentwide Grants.gov Apply site
in FY 2005. Secondary Transition
Technical Assistance Center—CFDA
Number 84.326] is one of the
competitions included in this project.

If you choose to submit your
application electronically, you must use
the Grants.gov Apply site (Grants.gov).
Through this site, you will be able to
download a copy of the application
package, complete it offline, and then
upload and submit your application.
You may not e-mail an electronic copy
of a grant application to us. We request
your participation in Grants.gov.

You may access the electronic grant
application for the Secondary Transition
Technical Assistance Center—CFDA
Number 84.326] competition at: http://
www.grants.gov. You must search for
the downloadable application package
for this program by the CFDA number.
Do not include the CFDA number’s
alpha suffix in your search.

Please note the following:

e Your participation in Grants.gov is
voluntary.

e When you enter the Grants.gov site,
you will find information about
submitting an application electronically
through the site, as well as the hours of
operation.

e Applications received by Grants.gov
are time and date stamped. Your
application must be fully uploaded and
submitted with a date/time received by

the Grants.gov system no later than 4:30
p-m., Washington, DC time, on the
application deadline date. We will not
consider your application if it was
received by the Grants.gov system later
than 4:30 p.m. on the application
deadline date. When we retrieve your
application from Grants.gov, we will
notify you if we are rejecting your
application because it was submitted
after 4:30 p.m. on the application
deadline date.

o If you experience technical
difficulties on the application deadline
date and are unable to meet the 4:30
p-m., Washington, DC time, deadline,
print out your application and follow
the instructions in this notice for the
submission of paper applications by
mail or hand delivery.

o The amount of time it can take to
upload an application will vary
depending on a variety of factors
including the size of the application and
the speed of your Internet connection.
Therefore, we strongly recommend that
you do not wait until the application
deadline date to begin the application
process through Grants.gov.

¢ You should review and follow the
Education Submission Procedures for
submitting an application through
Grants.gov that are included in the
application package for this competition
to ensure that your application is
submitted timely to the Grants.gov
system.

¢ To use Grants.gov, you, as the
applicant, must have a D-U-N-S§
Number and register in the Central
Contractor Registry (CCR). You should
allow a minimum of five business days
to complete the CCR registration.

¢ You will not receive additional
point value because you submit your
application in electronic format, nor
will we penalize you if you submit your
application in paper format.

e You may submit all documents
electronically, including all information
typically included on the Application
for Federal Education Assistance (ED
424), Budget Information—Non-
Construction Programs (ED 524), and all
necessary assurances and certifications.
Any narrative sections of your
application should be attached as files
in a .DOC (document), .RTF (rich text)
or .PDF (Portable Document) format.

e Your electronic application must
comply with any page limit
requirements described in this notice.

o After you electronically submit
your application, you will receive an
automatic acknowledgement from
Grants.gov that contains a Grants.gov
tracking number. The Department will
retrieve your application from
Grants.gov and send you a second

confirmation by e-mail that will include
a PR/Award number (an ED-specified
identifying number unique to your
application).

e We may request that you provide us
original signatures on forms at a later
date.

b. Submission of Paper Applications
by Mail.

If you submit your application in
paper format by mail (through the U.S.
Postal Service or a commercial carrier),
you must mail the original and two
copies of your application, on or before
the application deadline date, to the
Department at the applicable following
address:

By mail through the U.S. Postal
Service: U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.326]), 400 Maryland
Avenue, SW., Washington, DC 20202—
4260. or

By mail through a commercial carrier:
U.S. Department of Education,
Application Control Center “Stop 4260,
Attention: (CFDA Number 84.326]),
7100 Old Landover Road, Landover, MD
20785-1506.

Regardless of which address you use,
you must show proof of mailing
consisting of one of the following:

(1) A legibly dated U.S. Postal Service
postmark,

(2) A legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service,

(3) A dated shipping label, invoice, or
receipt from a commercial carrier, or

(4) Any other proof of mailing
acceptable to the Secretary of the U.S.
Department of Education.

If you mail your application through
the U.S. Postal Service, we do not
accept either of the following as proof
of mailing:

(1) A private metered postmark, or

(2) A mail receipt that is not dated by
the U.S. Postal Service.

If your application is postmarked after
the application deadline date, we will
not consider your application.

Note: The U.S. Postal Service does not
uniformly provide a dated postmark. Before
relying on this method, you should check
with your local post office.

c. Submission of Paper Applications
by Hand Delivery.

If you submit your application in
paper format by hand delivery, you (or
a courier service) must deliver the
original and two copies of your
application by hand, on or before the
application deadline date, to the
Department at the following address:
U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.326]), 550 12th
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Street, SW., Room 7041, Potomac Center
Plaza, Washington, DC 20202—-4260.

The Application Control Center
accepts hand deliveries daily between 8
a.m. and 4:30 p.m., Washington, DC
time, except Saturdays, Sundays and
Federal holidays.

Note for Mail or Hand Delivery of
Paper Applications: If you mail or hand
deliver your application to the
Department:

(1) You must indicate on the envelope
and—if not provided by the
Department—in Item 4 of the
Application for Federal Education
Assistance (ED 424) the CFDA
number—and suffix letter, if any—of the
competition under which you are
submitting your application.

(2) The Application Control Center
will mail a grant application receipt
acknowledgment to you. If you do not
receive the grant application receipt
acknowledgment within 15 business
days from the application deadline date,
you should call the U.S. Department of
Education Application Control Center at
(202) 245-6288.

V. Application Review Information

Selection Criteria: The selection
criteria for this competition are from 34
CFR 75.210 of EDGAR and are listed in
the application package.

VI. Award Administration Information

1. Award Notices: If your application
is successful, we notify your U.S.
Representative and U.S. Senators and
send you a Grant Award Notification
(GAN). We may also notify you
informally.

If your application is not evaluated or
not selected for funding, we notify you.

2. Administrative and National Policy
Requirements: We identify
administrative and national policy
requirements in the application package
and reference these and other
requirements in the Applicable
Regulations section of this notice.

We reference the regulations outlining
the terms and conditions of an award in
the Applicable Regulations section of
this notice and include these and other
specific conditions in the GAN. The
GAN also incorporates your approved
application as part of your binding
commitments under the grant.

3. Reporting: At the end of your
project period, you must submit a final
performance report, including financial
information, as directed by the
Secretary. If you receive a multi-year
award, you must submit an annual
performance report that provides the
most current performance and financial
expenditure information as specified by
the Secretary in 34 CFR 75.118.

4. Performance Measures: Under the
Government Performance and Results
Act (GPRA), the Department is currently
developing measures that will yield
information on various aspects of the
quality of the Technical Assistance to
Improve Services and Results for
Children with Disabilities program. The
measures will focus on: the extent to
which projects provide high quality
products and services, the relevance of
project products and services to
educational and early intervention
policy and practice, and the use of
products and services to improve
educational and early intervention
policy and practice.

Once the measures are developed, we
will notify grantees if they will be
required to provide any information
related to these measures.

Grantees will also be required to
report information on their projects’
performance in annual reports to the
Department (34 CFR 75.590).

VII. Agency Contact

FOR FURTHER INFORMATION CONTACT:
Marlene Simon-Burroughs, U.S.
Department of Education, 400 Maryland
Avenue, SW., room 4151, Potomac
Center Plaza, Washington, DC 20202—
2550. Telephone: (202) 245-7525.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Relay Service (FIRS) at 1—
800-877-8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request by contacting the following
office: The Grants and Contracts
Services Team, U.S. Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center Plaza, Washington, DC
20202-2550. Telephone: (202) 245—
7363.

VIII. Other Information

Electronic Access to This Document:
You may view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code

of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: March 2, 2005.
John H. Hager,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 05-4442 Filed 3—7-05; 8:45 am|
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Savannah
River

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EMSSAB), Savannah River. The
Federal Advisory Committee Act (Pub.
L. 92-463, 86 Stat. 770) requires that
public notice of this meeting be
announced in the Federal Register.
DATES: Monday, March 28, 2005 1 p.m.—
5:15 p.m.; Tuesday, March 29, 2005 8:30
a.m.—4 p.m.

ADDRESSES: North Augusta Community
Center, 101 Brookside Avenue, North
Augusta, SC 29801.

FOR FURTHER INFORMATION CONTACT:
Gerri Flemming, Closure Project Office,
Department of Energy Savannah River
Operations Office, P.O. Box A, Aiken,
SC, 29802; Phone: (803) 952-7886.
SUPPLEMENTARY INFORMATION: Purpose Of
the Board: The purpose of the Board is
to make recommendations to DOE in the
areas of environmental restoration,
waste management, and related
activities.

Tentative Agenda
Monday, March 28, 2005

1 p.m. Combined Committee Session
5:15 p.m. Adjourn

Tuesday, March 29, 2005

8:30 a.m. Approval of Minutes,
Agency Updates

9am. Public Comment Session

9:10 a.m. Chair and Facilitator Update

9:40 a.m. Nuclear Materials Committee
Report

11:50 a.m. Public Comments

12 p.m. Lunch Break

1 p.m. Strategic & Legacy Management
Committee Report

2:30 p.m. Facilities Disposition & Site
Remediation Committee Report

3 p.m. Waste Management Committee
Report

3:40 p.m. Administrative Committee
Report
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3:50 p.m. Public Comments
4 p.m. Adjourn

If needed, time will be allotted after
public comments for items added to the
agenda and administrative details. A
final agenda will be available at the
meeting Monday, March 28, 2005.

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Board either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact Gerri Flemming’s office at the
address or telephone listed above.
Requests must be received five days
prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The Deputy
Designated Federal Officer is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct business. Individuals wishing
to make public comment will be
provided a maximum of five minutes to
present their comments.

Minutes: The minutes of this meeting
will be available for public review and
copying at the Department of Energy’s
Freedom of Information Public Reading
Room, 1E-190, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC, 20585 between 9 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays. Minutes will
also be available by writing to Gerri
Flemming, Department of Energy
Savannah River Operations Office, P.O.
Box A, Aiken, SC, 29802, or by calling
her at (803) 952—7886.

Issued at Washington, DC on March 2,
2005.

Rachel M. Samuel,

Deputy Advisory Committee Management
Officer.

[FR Doc. 054458 Filed 3—7-05; 8:45 am)]
BILLING CODE 6560-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER04-1004-000, ER04—-1004—
001, ER04-1004-002, and ER04-1004-003]

Alpena Power Generation, L.L.C.;
Notice of Issuance of Order

March 2, 2005.

Alpena Power Generation, L.L.C.
(Alpena) filed an application for market-
based rate authority, with an
accompanying rate tariff. The proposed
rate tariff provides for wholesale sales of
energy, capacity and ancillary services
at market-based rates. Alpena also
requested waiver of various Commission

regulations. In particular, Alpena
requested that the Commission grant
blanket approval under 18 CFR Part 34
of all future issuances of securities and
assumptions of liability by Alpena.

On March 1, 2005, the Commission
granted the request for blanket approval
under Part 34, subject to the following:

Any person desiring to be heard or to
protest the blanket approval of
issuances of securities or assumptions of
liability by Alpena should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure. 18 CFR 385.211, 385.214
(2004).

Notice is hereby given that the
deadline for filing motions to intervene
or protest, is March 31, 2005.

Absent a request to be heard in
opposition by the deadline above,
Alpena is authorized to issue securities
and assume obligations or liabilities as
a guarantor, indorser, surety, or
otherwise in respect of any security of
another person; provided that such
issuance or assumption is for some
lawful object within the corporate
purposes of Alpena, compatible with
the public interest, and is reasonably
necessary or appropriate for such
purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Alpena’s issuances of
securities or assumptions of liability.

Copies of the full text of the
Commission’s Order are available from
the Commission’s Public Reference
Room, 888 First Street, NE.,
Washington, DC 20426. The Order may
also be viewed on the Commission’s
Web site at http://www.ferc.gov, using
the eLibrary link. Enter the docket
number excluding the last three digits in
the docket number filed to access the
document. Comments, protests, and
interventions may be filed electronically
via the internet in lieu of paper. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-956 Filed 3—7—05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05—-197-000]

ANR Pipeline Company; Notice of
Tariff Filing

March 2, 2005.

Take notice that on February 25, 2005,
ANR Pipeline Company (ANR),
tendered for filing and approval,
Seventeenth Revised Sheet No. 190,
FERC Gas Tariff Second Revised
Volume No. 1, to become effective
March 31, 2005.

ANR states that the tariff sheet is
being filed to reflect the removal of a
terminated non-conforming agreement.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
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(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5—-948 Filed 3—-7-05; 8:45 am]|
BILLING CODE 6717-01-P

Protest Date: 5 p.m. Eastern Time on
March 9, 2005.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5—-957 Filed 3—7-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. GP94-2-014]

Columbia Gas Transmission
Corporation; Notice of Refund Report

March 2, 2005.

Take notice that on February 22, 2005,
Columbia Gas Transmission Corporation
(Columbia) tendered for filing its
Refund Report made to comply with the
April 17, 1995 Settlement in Docket No.
GP94-02, et al., as approved by the
Commission on June 15, 1995, Columbia
Gas Transmission Corp., 71 FERC
161,337 (1995).

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed on or before
the date as indicated below. Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—-3676 (toll free). For TTY, call
(202) 502-8659.

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03—-36—-011]

Dauphin Island Gathering Partners;
Notice of Negotiated Rates

March 2, 2005.

Take notice that on February 25, 2005,
Dauphin Island Gathering Partners
(Dauphin Island) tendered for filing as
part of its FERC Gas Tariff, First Revised
Volume No. 1, the revised tariff sheets
listed below to become effective March
27, 2005:

Twentieth Revised Sheet No. 9
Fifth Revised Sheet No. 359

Dauphin Island states that these tariff
sheets reflect changes to its statement of
negotiated rates.

Dauphin Island states that copies of
the filing are being served on its
customers and other interested parties.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502—8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-964 Filed 3—-7-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP96-152-034]

Enbridge Pipelines (KPC); Notice of
Compliance Filing

March 2, 2005.

Take notice that on February 22, 2005,
Enbridge Pipelines (KPC) (Enbridge
KPC) tendered for filing as part of its
FERC Gas Tariff, First Revised Volume
No. 1, the tariff sheets listed in
Appendix A of the filing, to be effective
for the locked-in period of December 2,
1997 through November 8, 2002
(locked-in period), and a refund report
specifying the refunds made and the
interest paid to the customers of
Enbridge KPC for the locked-in period.

Enbridge KPC states that the purpose
of this filing is to comply with the
Commission’s Order issued in the
captioned docket on January 21, 2005.
Enbridge Pipelines (KPC), 110 FERC
161,038 (2005).

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed on or before
the date as indicated below. Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
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the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Protest Date: 5 p.m. Eastern Time on
March 15, 2005.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-955 Filed 3—-7-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. PR05-10-000]

Energy Transfer Fuel LP; Notice of
Petition for Rate Approval

March 2, 2005.

Take notice that on February 18, 2005,
Energy Transfer Fuel LP (ET Fuel) filed,
pursuant to section 284.123(b)(2) of the
Commission’s regulations, a petition
requesting approval of proposed rates
for interruptible transmission service
performed under section 311 of the
Natural Gas Policy Act of 1978 (NGPA).
ET Fuel proposes an effective date of
February 18, 2005.

ET Fuel states that it is an intrastate
pipeline company providing services
through its facilities located in Texas.

Any person desiring to participate in
this rate filing must file in accordance
with Rules 211 and 214 of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, on
or before the date as indicated below.
Anyone filing an intervention or protest
must serve a copy of that document on
the Applicant. Anyone filing an
intervention or protest on or before the
intervention or protest date need not
serve motions to intervene or protests
on persons other than the Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. Eastern Time
on March 16, 2005.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5—-962 Filed 3—7-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-196-000]

Florida Gas Transmission Company;
Notice of Proposed Changes in FERC
Gas Tariff

March 2, 2005.

Take notice that on February 18, 2005,
Florida Gas Transmission Company
(FGT) tendered for filing to become part
of its FERC Gas Tariff, Third Revised
Volume No. 1, the following tariff
sheets, to become effective March 21,
2005:

Sixth Revised Sheet No. 650
Fifth Revised Sheet No. 651
Fifth Revised Sheet No. 652
Fifth Revised Sheet No. 653
Sixth Revised Sheet No. 654

FGT states that this filing is made
pursuant to the three year review
provisions of FGT’s Tariff which sets
forth procedures to review, classify and
establish exempt uses as shown on the
referenced tariff sheets.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the

appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5—-947 Filed 3—-7-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP99-518-070]

Gas Transmission Northwest
Corporation; Notice of Negotiated Rate

March 2, 2005.

Take notice that on February 28, 2005,
Gas Transmission Northwest
Corporation (GTN) tendered for filing as
part of its FERC Gas Tariff, Third
Revised Volume No. 1-A, Eighteenth
Revised Sheet No. 15, to become
effective March 1, 2005.

GTN states that this sheet is being
filed to reflect the continuation of a
negotiated rate agreement pursuant to
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evergreen provisions contained in the
agreement.

GTN further states that a copy of this
filing has been served on GTN’s
jurisdictional customers and interested
state regulatory agencies.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-938 Filed 3—7-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-189-000]

Gas Transmission Northwest
Corporation; Notice of Proposed
Changes in FERC Gas Tariff

March 2, 2005.

Take notice that on February 17, 2005,
Gas Transmission Northwest
Corporation (GTN) tendered for filing as
part of its FERC Gas Tariff, Third
Revised Volume No. 1-A, the following
tariff sheet, to become effective March
21, 2005:

First Revised Sheet No. 214

GTN states that this tariff sheet is
being submitted to modify the Right of
First Refusal provisions of GTN’s
Transportation General Terms and
Conditions.

GTN further states that a copy of this
filing has been served on GTN’s
jurisdictional customers and interested
state regulatory agencies.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the

Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502—8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-940 Filed 3—-7-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05—-195-000]

Great Lakes Gas Transmission Limited
Partnership; Notice of Proposed
Changes in FERC Gas Tariff

March 2, 2005.

Take notice that on February 18, 2005,
Great Lakes Gas Transmission Limited
Partnership (Great Lakes) tendered for
filing as part of its FERC Gas Tariff,
Second Revised Volume No. 1, the
following tariff sheets, to become
effective March 20, 2005:

Sixth Revised Sheet No. 8A
Second Revised Sheet No. 9A
Seventh Revised Sheet No. 11
Seventh Revised Sheet No. 13
Third Revised Sheet No. 13A
Seventh Revised Sheet No. 22
Twelfth Revised Sheet No. 40
Thirteenth Revised Sheet No. 41

Great Lakes states that these tariff
sheets are being filed to address areas of
discretion within Great Lakes’ tariff.
Great Lakes states that none of the
proposed changes will affect any of
Great Lakes’ currently effective rates
and charges.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
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need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-946 Filed 3—-7-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05—-190-000]

North Baja Pipeline, LLC; Notice of
Petition for Limited Case-Specific
Waiver

March 2, 2005.

Take notice that on February 17, 2005,
North Baja Pipeline, LLC (NBP), Coral
Energy Resources, L.P. (Coral) and
Energia Azteca X, S.de R.L. de C.V.
(EAX) tendered for filing a joint petition
for a limited case-specific waiver.

NBP, Coral and EAX state that they
are requesting a very limited waiver of
the Commission’s capacity release
regulations in order to allow an
assignment of a portion of EAX’s firm
capacity and its negotiated rate contract
to Coral.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of

intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in on or before the
date as indicate below. Anyone filing an
intervention or protest must serve a
copy of that document on the Applicant.
Anyone filing an intervention or protest
on or before the intervention or protest
date need not serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERGC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Intervention and Protest Date: 5 p.m.
Eastern Time on March 9, 2005.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5—941 Filed 3—7-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-191-000]

North Baja Pipeline, LLC; Notice of
Petition for Limited Case-Specific
Waiver

March 2, 2005.

Take notice that on February 17, 2005,
North Baja Pipeline, LLC (NBP), Coral
Energy Resources, L.P. (Coral) and
Energia de Baja California, S. de R. L. de
C.V. (EBC) tendered for filing a joint
petition for a limited case-specific
waiver.

NBP, Coral and EBC state that they are
requesting a very limited waiver of the
Commission’s capacity release
regulations in order to allow an
assignment of a portion of EBC’s firm
capacity and its negotiated rate contract
to Coral.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in on or before the
date as indicate below. Anyone filing an
intervention or protest must serve a
copy of that document on the Applicant.
Anyone filing an intervention or protest
on or before the intervention or protest
date need not serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. eastern time on
March 9, 2005.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-942 Filed 3—7-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-193-000]

North Baja Pipeline, LLC; Notice of
Proposed Changes in FERC Gas Tariff

March 2, 2005.

Take notice that on February 18, 2005,
North Baja Pipeline, LLC (NBP)
tendered for filing as part of its FERC
Gas Tariff, Original Volume No. 1, the
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following tariff sheets, to become
effective March 21, 2005:

First Revised Sheet No. 232
First Revised Sheet No. 233

NBP states that these tariff sheets are
being submitted to add evergreen
language to NBP’s FTS—1 Form of
Service Agreement.

NBP further states that a copy of this
filing has been served on NBP’s
jurisdictional customers and interested
state regulatory agencies.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5—-944 Filed 3—-7-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-198-000]

Northern Natural Gas Company; Notice
of Proposed Changes in FERC Gas
Tariff

March 2, 2005.

Take notice that on February 25, 2005,
Northern Natural Gas Company
(Northern), tendered for filing to become
part of its FERC Gas Tariff, Fifth Revised
Volume No. 1, the following tariff sheets
to be effective April 1, 2005:

20 Revised Sheet No. 54
19 Revised Sheet No. 63
18 Revised Sheet No. 64

Northern states that the revised tariff
sheets are being filed in accordance
with section 53A of Northern’s Tariff.
Northern further states that this filing
establishes the market area fuel rates to
be effective April 1, 2005, based on
actual data for the seven-month period
April 1, 2004, through October 31, 2004.

Northern further states that copies of
the filing have been mailed to each of
its customers and interested state
commissions.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the

“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5—949 Filed 3—-7-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. RP03-398-013, RP04-155—
005, RP04-280-001, and RP04-94-002]

Northern Natural Gas Company; Notice
of Compliance Filing

March 2, 2005.

Take notice that on February 24, 2005,
Northern Natural Gas Company
(Northern) tendered for filing to become
part of its FERC Gas Tariff, Fifth Revised
Volume No. 1, the following tariff
sheets, with an effective date of January
1, 2005:

71 Revised Sheet No. 50
72 Revised Sheet No. 51
35 Revised Sheet No. 52
70 Revised Sheet No. 53
19 Revised Sheet No. 54
19 Revised Sheet No. 56
27 Revised Sheet No. 59
11 Revised Sheet No. 59A
30 Revised Sheet No. 60
10 Revised Sheet No. 60A
18 Revised Sheet No. 63
17 Revised Sheet No. 64

Northern states that the purpose of the
filing is to file paginated tariff sheets
that contain the provisions of the pro
forma tariff sheets filed with the
Systemm Levelized Account (SLA)
Settlement on November 24, 2004, as
supplemented on December 1, 2004,
which resolved certain issues in
Northern’s rate case proceedings in
Docket Nos. RP03-398-000 and RP04—
155—000 with respect to Northern’s
system levelized account and related
imbalance issues, and all issues in
Docket Nos. RP04-280-000 and RP04-
94-000. The Commission approved the
SLA Settlement on February 14, 2005.
The filing also includes an Appendix A
listing the effective dates of certain tariff
sheets filed as part of the SLA
Settlement that were already paginated.
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Northern further states that copies of
the filing have been mailed to each of
its customers and interested state
commissions.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5—-954 Filed 3-7-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP85-60-017]

Overthrust Pipeline Company; Notice
of Refund Report

March 2, 2005.

Take notice that on February 28, 2005,
Overthrust Pipeline Company tendered
for filing a refund report. Overthrust
states that the report documents refunds
of amounts pertaining to and detailing
the Deferred Income Tax (DIT) refund
payments for the year 2004. Overthrust
states that it is filing the refund report
pursuant to a Commission Order issued

May 21, 1991, “Order Approving
Settlement with Modifications” in
Docket Nos. RP85-60—-000 and —002.

Overthrust states that copies of the
filing were served on parties on the
official service list in the above-
captioned proceeding.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed on or before
the date as indicated below. Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Protest Date: 5 p.m. Eastern Time on
March 9, 2005.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-952 Filed 3—7-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-157-001]

Saltville Gas Storage Company L.L.C.;
Notice of Negotiated Rate Filing

March 2, 2005.

Take notice that on February 22, 2005,
Saltville Gas Storage Company L.L.C.
(Saltville) tendered for filing negotiated
rate transactions: A Firm Storage
Service Agreement with Carolina Power
& Light Company (CP&L) for Summer

service pursuant to Saltville’s Rate
Schedule FSS; a Firm Storage Service
Agreement with CP&L pursuant to
Saltville’s Rate Schedule FSS; a Firm
Storage Service Agreement with Elk
River Public Utility District (Elk River)
pursuant to Saltville’s Rate Schedule
FSS; a Firm Storage Service Agreement
with Elk River pursuant to Saltville’s
Rate Schedule FSS; a Firm Storage
Service Agreement with NUI Energy
Brokers, Inc. (NUIEB) pursuant to
Saltville’s Rate Schedule FSS; a Firm
Storage Service Agreement with
Washington Gas Light Company (WGL)
pursuant to Saltville’s Rate Schedule
FSS; an Interruptible Loan Service
Agreement with Constellation Energy
Commodities Group, Inc. (Constellation)
pursuant to Saltville’s Rate Schedule
ILS; an Interruptible Storage Service
Agreement with Constellation pursuant
to Saltville’s Rate Schedule ISS; an
Interruptible Storage Service Agreement
with Duke Energy Marketing America,
L.L.C. (DEMA) pursuant to Saltville’s
Rate Schedule ISS; and an Interruptible
Storage Service Agreement with Eagle
Energy Partners I, L.P. (Eagle) pursuant
to Saltville’s Rate Schedule ISS
(collectively, the Service Agreements).

Saltville states that the purpose of this
filing is to implement negotiated rate
agreements for services rendered by its
Saltville, Virginia gas storage facility.
Saltville requests an effective date of
January 1, 2005 for the firm Service
Agreements and an effective date of
November 22, 2004 for the interruptible
Service Agreements as detailed in its
filing. In addition, Saltville requests that
the Commission grant any
authorizations and waivers of the
Commission’s regulations that are
necessary to permit the service
agreements to be made effective as
proposed.

Saltville states that copies of the filing
were mailed to all affected customers of
Saltville and interested state
commissions.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
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document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive email notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5—-939 Filed 3—-7-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-523-003]

Southern Natural Gas Company;
Notice of Motion To Place Suspended
Rates AMD Tariff Sheets Into Effect

March 2, 2005.

Take notice that on February 28, 2005,
Southern Natural Gas Company
(Southern) tendered for filing to become
part of its FERC Gas Tariff, Seventh
Revised Volume No. 1, the following
tariff sheets, effective March 1, 2005:

Substitute Sixty-Fourth Revised Sheet No.14
Substitute Eighty-Fifth Revised Sheet No. 15
Substitute Sixty-Fourth Revised Sheet No. 16
Substitute Eighty-Fifth Revised Sheet No. 17
Substitute Forty-Eighth Revised Sheet No. 18
Substitute Seventh Revised Sheet No. 20
Substitute Sixth Revised Sheet No. 21
Substitute Fifth Revised Sheet No. 25

Southern states that pursuant to
section 154.206 of the Commission’s
Regulations, it moves to place the rates
and tariff sheets suspended by
Commission until March 1, 2005 into
effect on March 1, 2005, as substituted
and described in Southern’s filing.

Southern further states that the
substitute sheets enclosed in Appendix
A to its filing modify the suspended
sheets to remove the cost of facilities not
in service by the end of the test period.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-953 Filed 3—7—-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05—-194-000]

Trailblazer Pipeline Company; Notice
of Crediting Report

March 2, 2005.

Take notice that on February 18, 2005,
Trailblazer Pipeline Company
(Trailblazer) tendered for filing its
revenue crediting report for the quarter
October 1, 2004 through December 31,
2004 pursuant to section 40.10 of the
General Terms and Conditions of its
FERC Gas Tariff, Third Revised Volume
No. 1.

Trailblazer states that copies of the
filing are being mailed to its customers
and interested state commissions.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in on or before the
date as indicated below. Anyone filing
an intervention or protest must serve a
copy of that document on the Applicant.
Anyone filing an intervention or protest
on or before the intervention or protest
date need not serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.
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Comment Date: 5 p.m. Eastern Time
on March 9, 2005

Linda Mitry,

Deputy Secretary.

[FR Doc. E5—-945 Filed 3—-7-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05—-192-000]

Viking Gas Transmission Company;
Notice of Proposed Changes in FERC
Gas Tariff

March 2, 2005.

Take notice that on February 18, 2005,
Viking Gas Transmission Company
(Viking) tendered for filing to be part of
its FERC Gas Tariff, First Revised
Volume No. 1, the following tariff sheet
to become effective April 1, 2005:

Twelfth Revised Sheet No. 5B.

Viking states that the purpose of this
filing is to make Viking’s semi-annual
adjustment to its Fuel and Loss
Retention Percentages (FLRP) in
accordance with section 154.403 of the
Commission’s Rules and Regulations, 18
CFR 154.403 (2003) and section 26 of
the General Terms and Conditions of
Viking’s FERC Gas Tariff.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,

888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive email notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please email
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-943 Filed 3-7-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05-199-000]

Williston Basin Interstate Pipeline
Company; Notice of Proposed
Changes in FERC Gas Tariff

March 2, 2005.

Take notice that on February 28, 2005,
Williston Basin Interstate Pipeline
Company (Williston Basin), tendered for
filing as part of its FERC Gas Tariff,
Original Volume No. 2, the tariff sheets
listed in Appendix A to the filing, with
an effective date of March 1, 2005.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.

Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5-950 Filed 3—-7-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP05—-200-000]

Williston Basin Interstate Pipeline
Company; Notice of Proposed
Changes in FERC Gas Tariff

March 2, 2005.

Take notice that on February 28, 2005,
Williston Basin Interstate Pipeline
Company (Williston Basin), tendered for
filing as part of its FERC Gas Tariff,
Second Revised Volume No. 1 and
Original Volume No. 2, the tariff sheets
listed in Appendix A to the filing, with
an effective date of April 1, 2005.

Williston Basin states that the revised
tariff sheets reflect revisions to the
Company’s fuel reimbursement
percentages for gatherings, storage and
transportation services, and to the
Company’s electric power
reimbursement rates for storage and
transportation services, pursuant to
Williston Basin’s Fuel and Electric
Power Reimbursement Adjustment
Provisions contained in section 38 of
the General Terms and Conditions of its
FERC Gas Tariff, Second Revised
Volume No. 1.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
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the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5-951 Filed 3-7-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EC05-53-000, et al.]

Indigo Generation LLC, et al.; Electric
Rate and Corporate Filings

March 1, 2005.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Indigo Generation LLC; Larkspur
Energy LLC; Wildflower Energy, LP;
Wildflower Development LLC;
Wildflower Generating Partners II LLC;
Mitsubishi International Corporation

[Docket No. EC05-53—-000]

Take notice that on February 18, 2005,
Indigo Generation LLC (Indigo

Generation), Larkspur Energy LLC
(Larkspur Energy), Wildflower Energy,
LP, Wildflower Development LLC,
Wildflower Generating Partners II LLC,
and Mitsubishi International
Corporation (collectively, the
Applicants) submitted an application
pursuant to section 203 of the Federal
Power Act for authorization of a
disposition of jurisdictional facilities.
Applicants state that the proposed
disposition of jurisdictional facilities
will occur in connection with the sale
by Wildflower Development LLC to its
affiliate, Mitsubishi International
Corporation, of an interest in
Wildflower Generating Partners II LLC,
which holds an ownership interest
directly in Wildflower Energy, LP, and
indirectly in Indigo Generation and
Larkspur Energy. Indigo Generation and
Larkspur Energy own and operate two
gas-fired, simple-cycle, electric
generating facilities in Southern
California.

Comment Date: 5 p.m. Eastern Time
on March 11, 2005.

2. Windy Dog—I LLC

[Docket No. EG05—-43-000]

Take notice that on February 28, 2005,
Windy Dog—I LLC, submitted an
amendment to the application for
determination of exempt wholesale
generator status filed on February 10,
2005 in the above-referenced
proceeding.

Comment Date: 5 p.m. Eastern Time
on March 21, 2005.

3. PJM Interconnection, L.L.C.

[Docket No. EL03-236—-005]

Take notice that on February 24, 2005,
PJM Interconnection, L.L.C. (PJM) in
compliance with the Commission’s
order in PJM Interconnection, L.L.C.,
110 FERC {61,053 (2005) (Rehearing
Order), submitted amendments to the
PJM Open Access Transmission Tariff
(PJM Tariff) and the Amended and
Restated Operating Agreement of PJM
Interconnection, L.L.C. to: (1) Eliminate
the requirement that generating units
proposed for deactivation can be
required to operate for reliability past a
reasonable notice period, (2) to
eliminate the blanket exemption for
post-1996 generating units from offer
capping; and (3) require that certain
agreements establishing offer caps using
a formula rate are to be filed with the
Commission for informational purposes
only. Consistent with the Rehearing
Order, PJM requests an effective date of
January 26, 2005, for the compliance
amendments.

PJM states that copies of the filing
were served upon all PJM members,

each entity designated on the official
service list complied by the Secretary in
this proceeding, and each state electric
utility regulatory commission in the
PJM region.

Comment Date: 5 p.m. Eastern Time
on March 17, 2005.

4. Alliant Energy Corporate Services,
Inc.

[Docket Nos. ER99-230-008, ER03-762-008,
EL05-5-002]

Take notice that on February 18, 2005,
Alliant Energy Corporate Services, Inc.
submitted for filing its mitigation
proposal in compliance with the
requirements of the Commission’s order
issued December 20, 2004 in Alliant
Energy Corporate Services, Inc., 109
FERC 61,289 (2004).

Comment Date: 5 p.m. Eastern Time
on March 11, 2005.

5. California Electric Marketing, LLC

[Docket No. ER01-2690-004]

Take notice that on February 25, 2005,
California Electric Marketing, LLC.,
(CalEM), in response to the
Commission’s deficiency letter issued
January 25, 2005, submitted an
amendment to its triennial updated
market analysis filed September 21,
2004 and amended on November 1,
2004 and November 17, 2004.

Comment Date: 5 p.m. Eastern Time
on March 18, 2005.

6. J. Aron & Company, Power
Receivable Finance, LLC

[Docket Nos. ER02-237-003, ER03-1151—
003]

Take notice that on February 25, 2005,
J. Aron & Company and Power
Receivable Finance, LLC (together,
Applicants) filed with the Federal
Energy Regulatory Commission an errata
to the consolidated triennial updated
market analysis submitted on December
30, 2004 in Docket Nos. ER02-237-002
and ER03-1151-003.

Applicants state that copies of the
filing were served on parties on the
official service lists in the above-
captioned proceedings.

Comment Date: 5 p.m. Eastern Time
on March 18, 2005.

7. Florida Power & Light Company—
New England Division

[Docket No. ER04-714—003]

Take notice that on February 25, 2005,
Florida Power & Light Company—New
England Division submitted a
compliance filing pursuant to the
Commission’s order issued January 26,
2005 in Docket No. ER04-714-000, 110
FERC 461,064 (2005).

Comment Date: 5 p.m. Eastern Time
on March 18, 2005.
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8. New York Independent System
Operator, Inc.

[Docket No. ER04-943-002]

Take notice that on February 24, 2005,
the New York Independent System
Operator, Inc. (NYISO) filed compliance
revisions to its open access transmission
tariff. NYISO states that these revisions
implement provisions of a filing
approved by the Commission in these
proceedings by order issued November
3, 2004. The NYISO has requested an
effective date of December 1, 2004 for
the revised tariff sheets.

The NYISO states that it has served a
copy of this filing on all parties
designated on the official service list
maintained by the Commission in this
proceeding. The NYISO further states
that it will electronically serve a copy of
this filing on the official representative
of each of its customers, on each
participant in its stakeholder
committees, on the New York Public
Service Commission and on the New
Jersey Board of Public Utilities. The
NYISO states it will serve the
Pennsylvania Public Utility Commission
with a hard copy of this filing, as
requested by that agency.

Comment Date: 5 p.m. Eastern Time
on March 17, 2005.

9. New York Independent System
Operator, Inc.

[Docket No. ER04-1144-003]

Take notice that on February 25, 2005
the New York Independent System
Operator, Inc. (NYISO) filed tariff
amendments in compliance with the
Commission’s order issued December
28, 2004 in Docket Nos. ER04—1144—000
and 001, 109 FERC {61,372 (2004).

NYISO states that it has electronically
served a copy of this filing on the
official representative of each of its
customers, on each participant in its
stakeholder committees, on the New
York State Public Service Commission,
and on the electric utility regulatory
agencies of New Jersey and
Pennsylvania.

Comment Date: 5 p.m. Eastern Time
on March 18, 2005.

10. Midwest Independent Transmission
System Operator, Inc.; American
Transmission Company LLC

[Docket No. ER04-1160-003]

Take notice that on February 25, 2005,
the Midwest Independent Transmission
System Operator, Inc. (Midwest ISO)
and American Transmission Company
LLC (ATCLLC) tendered for filing
revisions to the Midwest ISO Open
Access Transmission tariff in
compliance with the Commission’s
February 16, 2005 Order in Docket Nos.

ER04-1160-000 and 001, 110 FERC
761,164 (2005). Midwest ISO and
ATCLLC request an effective date of
October 30, 2004.

Midwest ISO and ATCLLC state that
copies of the filing have been served on
all parties on the official service list in
this proceeding. Midwest ISO further
states that it has electronically served a
copy of this filing, upon all Midwest
ISO members, member representatives
of transmission owners and non-
transmission owners, the Midwest ISO
Advisory Committee participants, as
well as all state commissions within the
region.

Comment Date: 5 p.m. Eastern Time
on March 18, 2005.

11. Klondike Wind Power II LLC

[Docket No. ER05-332—-001]

Take notice that on February 24, 2005,
Klondike Wind Power II LLC (Klondike
II) submitted a compliance filing
pursuant to the order issued February
10, 2005, Klondike Wind Power II LLC,
110 FERC {61, 105 (2005).

Comment Date: 5 p.m. Eastern Time
on March 17, 2005.

12. Elk River Windfarm LLC

[Docket No. ER05-365—001]

Take notice that on February 24, 2005,
Elk River Windfarm LLC (Elk River)
submitted a compliance filing pursuant
to the order issued February 10, 2005,
Elk River Windfarm LLC, 110 FERC
961,106 (2005).

Comment Date: 5 p.m. Eastern Time
on March 17, 2005.

13. Powerex Corp

[Docket No. ER05-484—001]

Take notice that on February 25, 2005,
Powerex Corp. (Powerex) submitted for
filing a Certificate of Concurrence with
respect to the January 24, 2005 Puget
Sound Energy, Inc., filing of the
Agreement for a Temporary Puget
Sound Area and Northern Intertie
Redispatch Pilot Program in Docket No.
ER05-484-000.

Powerex states that copies of the filing
have been provided to Bonneville Power
Administration, Puget Sound Energy,
the City of Seattle, Public Utility District
No. 1 of Snohomish County, and Intalco
Aluminum Corporation.

Comment Date: 5 p.m. Eastern Time
on March 18, 2005.

14. Virginia Electric and Power
Company
[Docket No. ER05-581—-001]

Take notice that on February 24, 2005,
Virginia Electric and Power Company,

(Dominion Virginia Power) tendered for
filing an amendment to its February 15,

2005 filing in Docket No. ER05-581—
000.

Dominion Virginia Power states that
copies of the filing letter were served
upon customers under Dominion
Virginia Power’s open access
transmission tariff, the Virginia State
Corporation Commission and the North
Carolina Utilities Commission.

Comment Date: 5 p.m. Eastern Time
on March 17, 2005.

15. Florida Power & Light Company

[Docket No. ER05-641-000]

Take notice that on February 24, 2005,
Florida Power & Light Company (FPL)
tendered for filing a fully executed
agreement for interconnection among
FPL, Broward Waste Energy Company,
Limited Partnership (now Wheelabrator
North Broward Inc.) (BWEC), and Bio-
Energy Partners (BEP), dated December
19, 1988 (Agreement), and a fully
executed Amendment No. 1 to the
Agreement among FPL, BWEC and BEP,
dated February 22, 2005. An effective
date of January 1, 2005 is requested.

Comment Date: 5 p.m. Eastern Time
on March 17, 2005.

16. Marina Energy, LLC

[Docket No. ER05-642-000]

Take notice that on February 24, 2005,
Marina Energy, LLC (Marina) tendered
for filing an agreement for the sale of
capacity and energy to South Jersey
Energy Company (SJE) pursuant to
Marina’s wholesale power market-based
sales tariff. Marina requests an effective
date of February 2, 2005.

Marina states that copies of the filing
have been served upon SJE and the New
Jersey Board of Public Utilities.

Comment Date: 5 p.m. Eastern Time
on March 17, 2005.

17. PacifiCorp

[Docket No. ER05-643-000]

Take notice that on February 24, 2005,
PacifiCorp tendered for filing a
generation interconnection agreement
between PacifiCorp and Uinta County
Wind Farm LLC (Uinta). PacifiCorp also
filed a notice of termination of the Uinta
interconnection agreement.

Comment Date: 5 p.m. Eastern Time
on March 17, 2005.

18. PSEG Energy Resources & Trade
LLC, PSEG Fossil LLC

[Docket No. ER05-644—000]

Take notice that on February 24, 2005,
PSEG Energy Resources & Trade LLC
(PSEG ER&T) and PSEG Fossil LLC
(PSEG Fossil) (collectively, PSEG
Companies) submitted for filing a cost of
service recovery rate tariff for reliability
services to be provided by PSEG ER&T
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to PJM Interconnection, L.L.C. PSEG
Companies state that the tariff provides
the charges associated with the
provision of reliability services by PSEG
ER&T to PJM from two generation plants
in New Jersey. PSEG Companies request
an effective date of February 25, 2005.

Comment Date: 5 p.m. Eastern Time
on March 17, 2005.

19. American Transmission Company
LLC

[Docket No. ER05-645—-000]

Take notice that on February 24, 2005,
the American Transmission Company
LLC (ATCLLC) tendered for filing a
distribution-transmission
interconnection agreement between
ATCLLC and Black Earth Electric
Utilities, as local distribution company.
ATCLLC requests an effective date of
February 14, 2005.

Comment Date: 5 p.m. Eastern Time
on March 17, 2005.

20. American Transmission Company
LLC

[Docket No. ER05-646—-000]

Take notice that on February 24, 2005,
the American Transmission Company
LLC (ATCLLC) tendered for filing a
distribution-transmission
interconnection agreement between
ATCLLC and Hartford Electric, as local
distribution company. ATCLLC requests
an effective date of February 14, 2005.

Comment Date: 5 p.m. Eastern Time
on March 17, 2005.

21. PacifiCorp

[Docket No. ER05-647-000]

Take notice that on February 25, 2005,
PacifiCorp tendered for filing revisions
to section 17.7 of its open access
transmission tariff, FERC Electric Tariff,
Fifth Revised Volume No. 11 to adopt
the Commission’s pro forma section
17.7 language.

PacifiCorp states that copies of this
filing were supplied to the Public Utility
Commission of Oregon and the
Washington Utilities and Transportation
Commission. PacifiCorp further states
that its existing transmission customers
were notified by e-mail.

Comment Date: 5 p.m. Eastern Time
on March 18, 2005.

22. FPL Energy Seabrook, LLC

[Docket No. ER05-648—-000]

Take notice that on February 25, 2005
FPL Energy Seabrook, LLC submitted a
request to increase prior authorization
to sell energy, capacity and ancillary
services at market-based rates.

FPL Energy Seabrook LLC states that
copies of the filing were served upon
the Florida Public Service Commission.

Comment Date: 5 p.m. Eastern Time
on March 18, 2005.

23. South Carolina Electric & Gas
Company

[Docket No. ER05-649—-000]

Take notice that on February 25, 2005,
South Carolina Electric & Gas Company
filed amended tariff sheets to the pro
forma standard large generator
interconnection procedures and
standard large generator interconnection
agreement set out in Order No. 2003-B,
Standardization of Interconnection
Agreements and Procedures, 109 FERC
161,287 (2004).

Comment Date: 5 p.m. Eastern Time
on March 18, 2005.

24. Lighthouse Energy Trading
Company, Inc.

[Docket Nos. ER05-655—-000, ER01-174-002]

Take notice that on February 25, 2005,
Lighthouse Energy Trading Company,
Inc. tendered for filing a triennial
updated market power study. In
addition, Lighthouse filed to amend its
tariff to: (1) Allow it to sell ancillary
services at wholesale at market-based
rates and to reassign transmission
capacity; (2) seek prior Commission
approval before sales to any affiliated
franchised public utilities; (3) include
the Market Behavior Rules in its market-
based rate tariff; and (4) include a tariff
provision committing Lighthouse to
abide by the change in status reporting
requirements recently adopted by the
Commission in Order No. 652.

Comment Date: 5 p.m. Eastern Time
on March 18, 2005.

25. Calpine King City Cogen, LLC

[Docket No. QF85-735-006]

Take notice that on February 24, 2005,
Calpine King City Cogen, LLGC, 50 W.
San Fernando Street, San Jose,
California 95113, submitted an
amendment to its application for
recertification of a facility as a
qualifying cogeneration facility filed on
November 16, 2004.

Comment Date: 5 p.m. Eastern Time
on March 28, 2005.

Standard Paragraph

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as

appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. Anyone filing a motion
to intervene or protest must serve a copy
of that document on the Applicant and
all parties to this proceeding.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5—-937 Filed 3-7-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2210-090]

Appalachian Power Company; Notice
of Availability of Draft Environmental
Assessment

March 2, 2005.

A draft environmental assessment
(DEA) is available for public review.
The DEA analyzes the environmental
impacts of a Shoreline Management
Plan (SMP) filed for the Smith Mountain
Lake Pumped Storage Project. The
project is located on the Roanoke River,
in Bedford, Pittsylvania, Franklin, and
Roanoke Counties, Virginia. The project
is operated by Appalachian Power
Company, a part of American Electric
Power.

The DEA was written by staff in the
Office of Energy Projects, Federal
Energy Regulatory Commission.
Commission staff concludes that
approving the SMP with modifications
would not constitute a major Federal
action significantly affecting the quality
of the human environment. The DEA is
available for review at the Commission
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or may be viewed on the Commission’s
Web site at http://www.ferc.gov, using
the “FERRIS” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or for TTY,
contact (202) 502—8659.

Anyone may file comments on the
DEA. The public as well as Federal and
state resource agencies are encouraged
to provide comments. All written
comments must be filed within 45 days
of the issuance date of this notice shown
above. Send an original and eight copies
of all comments marked with the project
number, P-2210-090, to: The Secretary,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426. Comments, protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

If you have any questions regarding
this notice, please call Heather
Campbell at (202) 502—6182.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5—-959 Filed 3—-7-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Exemption Application
Accepted for Filing and Soliciting
Motions To Intervene and Protests

March 2, 2005.

Take notice that the following
hydroelectric exemption application has
been filed with the Commission and is
available for public inspection.

a. Type of Application: Exemption of
a Major Hydropower Project 5 MW or
Less.

b. Project: West Valley A&B Hydro
Project No. 12053-001.

c. Date Filed: July 18, 2003.

d. Applicant: Mr. Nicholas Josten.

e. Location: On the South Fork of the
Pit River in Modoc County, California.
The project would be located on
approximated 31 acres of federal lands,
managed by Forest Service and Bureau
of Land Management.

f. Filed Pursuant to: Public Utility
Regulatory Policies Act of 1978, 16
U.S.C. 2705, 2708.

g. Applicant Contact: Mr. Nicholas
Josten, 2742 St Charles Ave, Idaho Falls,
ID 83404.

h. FERC Contact: Susan O’Brien, (202)
502—8449 or susan.obrien@ferc.gov.

i. Deadline for filing motions to
intervene and protests: May 2, 2005.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

The Commission’s Rules of Practice
require all intervenors filing documents
with the Commission to serve a copy of
that document on each person on the
official service list for the project.
Further, if an intervenor files comments
or documents with the Commission
relating to the merits of an issue that
may affect the responsibilities of a
particular resource agency, they must
also serve a copy of the document on
that resource agency.

Motions to intervene and protests may
be filed electronically via the Internet in
lieu of paper. The Commission strongly
encourages electronic filings. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site (http://www.ferc.gov) under the “‘e-
Filing” link.

j. This application has been accepted
for filing, but is not ready for
environmental analysis at this time.

k. The proposed project would consist
of two developments, West Valley A
and West Valley Alternative B—1.
Alternative B—2 has been deleted from
the proposed project (applicant’s
response to deficiencies, filed October
25, 2004).

West Valley A run-of river
development would have a capacity of
1.0 MW and consists of: (1) An existing
concrete diversion structure; (2) an
existing intake structure; (3) 11,600 feet
of open canal; (4) a proposed concrete
overflow structure; (5) a proposed 2,800
feet of new canal; (6) a proposed
penstock; (7) a proposed powerhouse;
(8) a proposed tailrace pipe; (9) a
proposed transmission line; and (10)
appurtenant facilities. The applicant
estimates that the total average annual
generation would be 3,300,000 kWh.

West Valley Alternative B—1 run-of-
river development would have a
capacity of 1.36 MW and consists of: (1)
The existing West Valley Dam and
outlet works; (2) a new bypass valve
attached to the existing dam outlet pipe;
(3) a proposed penstock; (4) a proposed
powerhouse; (5) a proposed tailrace
canal; (6) a proposed transmission line;
and (7) appurtenant facilities. The
applicant estimates that the total
average annual generation would be
4,730,000 kWh.

1. A copy of the application is
available for review at the Commission
in the Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For assistance, contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at 1-866—208-3676, or for TTY,
(202) 502-8659. A copy is also available
for inspection and reproduction at the
address in item g. above.

You may also register online at
http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via e-
mail of new filings and issuances
related to this or other pending projects.
For assistance, contact FERC Online
Support.

m. Anyone may submit a protest or a
motion to intervene in accordance with
the requirements of Rules of Practice
and Procedure, 18 CFR 385.210,
385.211, and 385.214. In determining
the appropriate action to take, the
Commission will consider all protests
filed, but only those who file a motion
to intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any protests or
motions to intervene must be received
on or before the specified deadline date
for the particular application.

All filings must (1) bear in all capital
letters the title “PROTEST” or
“MOTION TO INTERVENE;” (2) set
forth in the heading the name of the
applicant and the project number of the
application to which the filing
responds; (3) furnish the name, address,
and telephone number of the person
protesting or intervening; and (4)
otherwise comply with the requirements
of 18 CFR 385.2001 through 385.2005.
Agencies may obtain copies of the
application directly from the applicant.
A copy of any protest or motion to
intervene must be served upon each
representative of the applicant specified
in the particular application.

n. Procedural Schedule: The
application will be processed according
to the following Hydro Licensing
Schedule. Revisions to the schedule will
be made as appropriate.

Issue Scoping Document: April 2005

Scoping Meetings and Site Visit: May
2005

Scoping Comments due: June 2005

Notice that application is ready for
environmental analysis: June 2005

Notice of the availability of the EA:
October 2005
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Ready for Commission decision on the
application: January 2006

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-958 Filed 3—-7-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Amendment of License and
Soliciting Comments, Motions To
Intervene, and Protests

March 2, 2005.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Application Type: Amendment of
license.

b. Project No.: 2677-017.

c. Date Filed: January 26, 2005.

d. Applicant: City of Kaukauna,
Wisconsin, acting through its enterprise
fund Kaukauna Utilities (KU).

e. Name of Project: Badger-Rapide
Croche.

f. Location: The project is located on
the Fox River, in Outagamie County,
Wisconsin.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Applicant Contacts: Mike Pedersen,
Generation Superintendent, Kaukauna
Utilities, 777 Island Street, P.O. Box
1777, Kaukauna, WI 54130-7077, (920)
462-0220, and Arie DeWaal, Project
Manager, Mead & Hunt, Inc., 6501 Watts
Road, Madison, WI 53719, (608) 273—
6380.

i. FERC Contact: Regina Saizan, (202)
502-8765.

j. Deadline for Filing Comments and
or Motions: April 18, 2005.

All Documents (Original and Eight
Copies) Should Be Filed With: Magalie
R. Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project number (P—
2677—017) on any comments or motions
filed.

The Commission’s Rules of Practice
and Procedure require all interveners
filing a document with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervener

files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

k. Description of Amendment: The
licensee requests that the license be
amended to accelerate the expiration
date of the license. The current
expiration date of the license is
December 31, 2018. The licensee
requests the Commission to issue an
order accelerating the expiration date of
the license to not less than 5 years and
90 days from the date of the
Commission order. The Badger-Rapide
Croche Project consists of three
developments: Old Badger, New Badger,
and Rapide Croche. The Badger
developments have experienced
deterioration over the years. The 2.0-
megawatt (MW) Old Badger powerhouse
was built in 1908. The 3.6-MW New
Badger powerhouse was built in 1929.
The licensee intends to file an
application for a new license proposing
to rebuild the New Badger powerhouse,
and to increase its installed capacity to
7 MW, and to decommission the Old
Badger powerhouse due to its advanced
state of deterioration. No modifications
would be proposed for the existing 2.4-
MW Rapide Croche powerhouse.
Therefore, the licensee wishes to retire
the existing license early and relicense
the project for a new powerhouse to
replace the existing Old/New Badger
powerhouses. If the Commission grants
the request for acceleration, the
Commission will deem the request to be
a notice of intent to file an application
for a new license.

1. Locations of Application: A copy of
the application is available for
inspection and reproduction at the
Commission in the Public Reference
Room, located at 888 First Street NE.,
Room 2A, Washington, DC 20426, or by
calling (202) 502—8371. This filing may
also be viewed on the Commission’s
Web site at http://www.ferc.gov using
the “eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, call toll-free
1-866—208-3676 or e-mail
FERCOnlineSupport@ferc.gov. For TTY,
call (202) 502—-8659. A copy is also
available for inspection and
reproduction at the street address for
KU in item h. above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions To
Intervene—-Anyone may submit
comments, a protest, or a motion to

intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

o. Filing and Service of Responsive
Documents—-Any filings must bear in
all capital letters the title
“COMMENTS”, “PROTEST”, OR
“MOTION TO INTERVENE”, as
applicable, and the Project Number of
the particular application to which the
filing refers. A copy of any motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

p- Agency Comments—Federal, State,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representative.

Linda Mitry,
Deputy Secretary.

[FR Doc. E5-960 Filed 3—-7-05; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. RM05—-7-000, AD04—-13-000]

Potential New Wholesale Transmission
Services; Assessing the State of Wind
Energy in Wholesale Electricity
Markets; Notice of Draft Agenda for
Technical Workshop

March 2, 2005.

As announced in the Notice of
Technical Workshop issued on February
1, 2005, the staffs of Bonneville Power
Administration (BPA) and the Western
Electricity Coordinating Council
(WECC) will participate with the staff of
the Federal Energy Regulatory
Commission (FERC) at a workshop on
March 16-17, 2005. The workshop will
be held at the Doubletree Hotel &
Executive Meeting Center Portland-
Lloyd Center, 1000 NE. Multnomah,
Portland, Oregon 97232. The workshop
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is scheduled to begin at 9 a.m. and end
at approximately 5 p.m. (PST) each day.

The goal of the workshop is to work
with market participants to develop
clear definitions for additional
wholesale electric transmission services,
e.g., conditional firm transmission
service, develop applicable pro forma
tariff language that could be included in
public utilities’ open access
transmission tariffs and address
attendant issues.

Attachment A of this Notice contains
the draft agenda for the workshop.
Attachment B contains a table prepared
by Commission staff that identifies and
briefly describes the new transmission
services proposed by other entities.
Attachment C contains a proposal for a
BPA “Conditional-Firm Product.”
Panelists are strongly encouraged to
coordinate among themselves prior to
the workshop to minimize overlap in
the information presented at the
workshop by using the information
attached to this Notice.

The Commission will solicit
comments related to the workshop to be
filed in the captioned docket by April
13, 2005. The comments will be
available for review in the
Commission’s e-Library. The public will
have the opportunity to file reply
comments in response to these
comments by April 29, 2005.

The conference workshop is open for
the public to attend, and preregistration
is not required; on-site attendees may
simply register on the day of the event.

Capitol Connection offers the
opportunity for remote listening of the
conference via the Internet or a Phone
Bridge Connection for a fee. Interested
persons should make arrangements as
soon as possible by visiting the Capitol
Connection Web site at http://
www.capitolconnection.gmu.edu and
clicking on “FERC.” If you have any
questions contact David Reininger or
Julia Morelli at the Capitol Connection
(703-993-3100).

For more information about the
conference, please contact Jignasa
Gadani at 202-502—-8608,
jignasa.gadani@ferc.gov.

Linda Mitry,
Deputy Secretary.
Attachment A

Technical Workshop on Additional
Wholesale Electric Transmission Services
Under the Order No. 888 Open Access Pro
Forma Tariff

Day One
9 a.m.—9:30 a.m.: Opening Session.

e Stephen J. Wright, Administrator,
Bonneville Power Administration.

e Senior Staff Member, Federal Energy
Regulatory Commission.

Note: While the agenda often references the
conditional transmission services contained
in Attachment B, this is not meant to
preclude discussion of the other similar
transmission services.

9:30 a.m.—10:30 a.m.: Identifying and
Addressing Customer Needs.

Panelists will discuss the need for
transmission service options that are
different from those available in the Order
888 pro forma open access transmission tariff
(OATT). Questions intended to be addressed
include:

o Are there provisions of the current pro
forma OATT that are inadequate in terms of
service and rate flexibility? If so, elaborate.

e Do current tariff provisions limit the
potential (or practicality) of certain business
models?

e How can new tariff services balance the
needs and rights of existing and new
customers, without introducing cross
subsidies?

e How can conditional firm transmission
service facilitate the financing of new
generation?

e What are the elements of a new
transmission service option that would be
critical to facilitating reasonable debt or
project financing?

10:30 a.m.—12 p.m.: Preview of the New
Services.

Using Attachment B of this Notice, Table
of Existing/Proposed Transmission Services
and Attachment C as a reference, panelists
will describe the transmission services they
propose to offer as part of a pro forma OATT
and any other services they have developed
to meet customer needs. Panelists should
address the conceptual aspects of the
services. Questions to be addressed include:

¢ Explain the elements of the proposed
transmission services.

e Can the different proposals be reconciled
to create one standard service?

¢ How do these services address customer
needs as stated in the first panel? Are
additional services needed?

e What other characteristics should be
included in the services?

12 p.m.—1 p.m.: Lunch.
1 p.m.—2:30 p.m.: Arranging for Service.

Panelists will describe and discuss the
process in which a customer will arrange for
service. Questions intended to be addressed
include:

e Should Conditional Firm service be
offered to all customers on a non-
discriminatory basis?

e What is the minimum term of the
services: is it one hour with no maximum
term, similar to point-to-point?

e Will customers designate receipt and
delivery points and “reserve” capacity over
specified periods?

e Should Conditional Firm service be
required to be offered as a standard service
under the OATT, or should Conditional Firm
offerings be at the discretion of the
Transmission Owner?

e Should Conditional Firm service only be
offered when a customer’s request for long-

term firm point-to-point service cannot be
met?

¢ How would the transmission queue be
affected with the addition of the new service?

e Should deposits be identical to those for
firm point-to-point service?

e Should a potential Conditional Firm
Customer fund incremental studies to
determine what Conditional Firm capacity
may be available?

e How would a transmission customer
arrange and schedule for this service through
OASIS?

2:30 p.m.—2:45 p.m.: Break.
2:45 p.m.—4:30 p.m.: Service Availability.

Panelists will describe and discuss how a
transmission provider will determine the
amount of capacity available for Conditional
Firm service in an open and transparent
manner. Questions to be addressed include:

¢ What system studies must be performed
to determine the availability of Conditional
Firm service?

e How is the level of expected curtailment
determined?

e Should the level of expected curtailment
be fixed or should it grow, for example, with
demand growth?

e Should there be a limit on the
availability of Conditional Firm service when
expected curtailment reaches some threshold
(e.g., 5 percent, 10 percent, 50 percent?).

e Should Conditional Firm service be
offered in tranches (e.g. 98 percent firm, 95
percent firm, etc.) or should all Conditional
Firm service be subject to the same
curtailment exposure?

e How will transmission planners alter the
modeling of their systems, if at all, to account
for Conditional Firm service?

4:30 p.m.—5 p.m.: Re-cap Consensus Items
and Highlight Action Items for Day 2 of
Workshop.

Day Two

9 a.m.—9:30 a.m.: Recap of Workshop Day 1.
9:30 a.m.—11 a.m.: Curtailment Priority.

Panelists will describe and discuss the
specific details that characterize the new
services. Questions intended to be addressed
include:

e Presently, under the OATT, all firm
service is curtailed on a pro rata basis.
Should Conditional Firm service be curtailed
after non-firm point-to-point and short-term
firm, but before long-term firm point-to-
point?

e Does this service require distinct rules
for curtailment that can only be addressed
through individual contracts? If so, why?

¢ How will curtailment beyond the level
specified in the contract be addressed?

e How are curtailments implemented over
multiple paths where the hours of
availability are different for each path?

e Do all Conditional Firm service
customers have the same curtailment
priority? If not, explain the need for differing
priorities.

e What is the effect of Conditional Firm
service on the availability of short-term firm
service? Would the Commission need to
revise the provisions for short-term firm
service to accommodate Conditional Firm?

e Should Conditional Firm service be
required to be offered as a standard service
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under the OATT, or should Conditional Firm
offerings be at the discretion of the
Transmission Owner?

e Should there be a requirement that a
Conditional Firm customer must take firm
service if it becomes available after it has
arranged for Conditional Firm service?

o If transmission upgrades are installed as
part of new firm service requests, would
Conditional Firm customers be required to
step up to firm and participate in funding
those upgrades?

o In the case of transmission upgrades,
would a Conditional Firm customer be
subject to the same “higher of” standard of
the FERC'’s transmission pricing policy?

e How will system growth affect the
integrity of the Conditional Firm service?

11 a.m.—12:30 p.m.: Impact on Existing
Customers and Reliability.

Panelists will describe and discuss the
potential impact that implementation of
Conditional Firm service will have on
existing customers. Panelists will also
address potential reliability impacts
associated with the implementation of
Conditional Firm service. Questions intended
to be addressed include:

e What should a transmission provider do
to ensure that current firm customers retain
the same level of service?

¢ Will a Conditional Firm service customer
ever be curtailed on a pro rata basis with
long-term firm customers?

e What is the curtailment priority of the
new service with respect to secondary
network service and short-term firm service?

e Are there any potential reliability
impacts due to this new service?

12:30 p.m.—1:30 p.m.: Lunch.
1:30 p.m.—2:30 p.m.: What Should a
Customer Pay?

Panelists will discuss how the rates for
Conditional Firm service should be
determined. Questions intended to be
addressed include:

e Should the rates for Conditional Firm
service be lower than that of firm service to
reflect the lower quality of service?

e Will the implementation of Conditional
Firm impact how the rates are presently
calculated? Will they result in deriving new
billing determinants? Should the revenue
from Conditional Firm service be credited
against the transmission revenue
requirement?

e What are the potential revenue effects of
these new services?

e How do we design the rates for
Conditional Firm service that would prevent
subsidization by traditional transmission
customers?

e What are the cost obligations of
Conditional Firm customers if the
transmission provider builds new facilities to
alleviate congestion across a path?

e What should be the rules for allocating
costs to the Conditional Firm service
category?

2:30 p.m.—4 p.m.: How it All Fits Together,
Including What Other Parts of the Tariff
Must be Revised.

Panelists will discuss how the Conditional
Firm service will function in relation to the

existing terms and conditions of the OATT.

In addition, panelists will discuss potential

modifications to existing tariff provisions

that must be made to implement Conditional

Firm service. Questions to be addressed

include:

o What other sections of the OATT must
be modified to accommodate Conditional
Firm service?

e Do transmission providers consider
Conditional Firm transmission service a new
tariff provision or a variant of point-to-point
service?

e Where will the proposed service fit into
the existing tariff, i.e., will a new service
section be needed?

e Should Conditional Firm service be
regional, transmission operator specific, or
generally applicable under FERC’s pro forma
tariff?

4 p.m.—5 p.m.: Recap Consensus Items/Tasks
Accomplished and Listing Outstanding
Issues/Questions.

During this part of the workshop
participants and moderators will:

e Recap solutions/tasks accomplished.

e Develop lists of questions and issues
requiring further work.

e Agree on roles and responsibilities to
develop possible solutions on questions and
issues that requiring further work at the end
of the Workshop as well as the filing of these
in the proceeding for the Workshop.

Attachment B
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Attachment C

Proposal for a Conditional-Firm Product
With Bonneville Power Administration’s
Transmission Business Line

Background

BPA’s transmission system inventory is
nearing zero, particularly on some
constrained flowgates. Posted ATC indicates
that on many flowgates there is limited long-
term firm Available Transfer Capability
(ATC) remaining. However, data from
planning and operations shows that
congested flowgates are at peak capacity for
only a limited number of hours each year. We
propose that the TBL offer a new
transmission product, referred to here as the
“Conditional-Firm” (CF) product, which
could optimize use of the existing
transmission system and the ability to obtain
transmission service as well as provide
customers more flexibility.

Rationale

There is a need for additional ATC for
generators and utilities to be able to engage
in long-term contracts to serve growing
Northwest loads. The CF product would offer
transmission service that would have more
certainty than non-firm service, but would
not be required to be available for the full
year assuming all lines in service. (Current
long-term firm service does allow for some
outages throughout the year.) Many
generators and utilities feel they could work
with a transmission product with limited risk
to transmission capacity availability.
Intermittent generators like wind, do not
always need the full transmission capacity of
their contracts and would be less impacted
by small incremental risks to capacity
availability and therefore more likely to
purchase CF. Generators and utilities are not
comfortable signing twenty-year contracts for
non-firm transmission for new resources with
the risks inherent in transmitting that power
strictly via non-firm transmission service. It
is also difficult to get funding for new
generators without transmission certainty.
Since additional transmission lines are
unlikely to be built soon to serve generators
in many locations, customers have requested
that BPA offer innovative products like CF
that make more efficient use of the
transmission system over constrained paths
and allow new generators to get their power
to market.

A significant number of utilities and
generators need to be able to finalize their
contracts in the near future. For renewable
generators this is especially true since their
costs depend on the Federal Production Tax
Credit (PTC). The PTC has been extended
through 2005. Further extensions beyond
2005 are anticipated, but still unclear. A CF
product defined by the end of 2005 and
implemented in 2006 could provide a bridge
until such time as more ATC is available
from BPA via new transmission line
construction or expiring contracts.

Proposed Conditional-Firm Product

TBL needs to develop a new type of long-
term transmission service that provides for as
many months of firm service as possible
during the year, combined with a certain

number of hours identified for potential
unavailability of capacity over a set number
of months, weeks, or days.

The amount of capacity that would not be
available and may require reductions to
capacity availability is yet to be determined.

The CF product would provide a year
round, long-term transmission product that
would guarantee a certain level of availability
of capacity and therefore identified number
of potential hours of reductions to capacity
availability. It could be “less firm than firm”
but “more firm than non-firm” in months
that firm ATC is not available.

Elements of the Conditional Firm Product

e This CF product would be available for
PTP service using the existing long-term firm
transmission service queue. Customers
would have to ask for long-term firm service
and be in the existing queue. If the requested
long-term firm service is not available but
there is some CF available over the flowgates
requested, then an offer of CF will be made
to the customer.

e This product would provide firm service
for a number of identified years within which
certain months, weeks, or days would be
identified where capacity may not be
available and could be cut or limited. Within
each year, the months where capacity is
available and no additional reductions to
capacity availability are needed beyond those
associated with standard long-term firm PTP
service is needed, will be treated identically
to any other PTP service agreement.

o A specific number of hours would be
identified per year of service that may not
have capacity available and could be
curtailed. This identified limit would not be
exceeded. The number of potential hours that
could be potentially curtailed would be
based on a particular level of probability (to
be determined) and no greater than this
identified occurrence. This may limit the
numbers of offers for this product based on
probability level selected and based on
historic data and future modeling results.
Example: If 5% of the year was the level
identified, the number of hours of capacity
not available and that could be curtailed
could be as great as 438 hours per year.
There’s still the question of how to calculate
the number of curtailable hours over several
flow gates. We propose calculating the given
probability level over each flowgate and
adding them together. This will be a
conservative estimate and lessen the risk of
impacting other firm PTP contracts. (We are
currently working to determine what this
level will be for the CF Product.)

e If service is scheduled (in real time), the
Customer will receive the CF product similar
to any other firm service. Reductions to
capacity availability can only be made in pre-
schedule. In real time, the CF Agreement will
be treated identically to any other PTP
Agreement; there will be no reductions prior
to other firm contracts in real-time. If CF
service is not available on pre-schedule and
a CF customer is curtailed, but then firm
service becomes available, the CF Customers
service will be restored on a pro-rata basis
after the existing long-term firm PTP
customers have had their transmission rights
restored.

e This firm product could be the same
Tariff rate as the current long-term firm
service product or a new proposed Tariff rate,
to be determined. For example, if the long-
term PTP rate is used, the Customer could be
charged on a probability basis, i.e. would be
charged for 98 or 95% of PTP for a 2% or
5% reduction to capacity availability right.
There will be times that Customers may not
be curtailed up to the limit put in the CF
contract but Bonneville is securing the right.

e This Product will not degrade existing
long-term firm Customer rights or service.

e The number of reductions to capacity
availability would be identified as a limit to
everyone receiving this service. This would
be done when the Agreement offered is
signed and would not change for the duration
of the Agreement. Any reductions after the
limit is reached would be done on a pro rata
basis along with all other firm Agreements.

¢ Assignments, deposits, deferrals and
Redirects would be the same as existing
Tariff provisions allow, but would have to
take into account the reduction to capacity
availability associated with the CF contract.

e A Limited number of offers will be
available for this product based on the
reduction of capacity availability probability.
The limit would be determined by TBL based
on historic usage data and studies of
projected future conditions.

A CF product would be offered only to a
customer who has submitted a request for
long-term firm service that cannot be filled
due to lack of ATC on one or more flowgates.
Given this requirement, the CF product that
is offered to customers should be as close to
long-term firm as possible. And those offered
a CF product should remain in the queue to
be upgraded to year round firm service
should it become available. If a CF contract
holder is offered the firm service they
requested at a later date and they refuse the
offer, the CF customer will be removed from
the queue. In this case, the CF contract
holder will keep their CF contract for its term
and they will not be given roll over rights for
a future CF contract. This policy is the same
as that offered to customers purchasing
partial or Seasonal Partial firm service.

Other ways this product should be treated
as firm service are:

o Ability to do firm and non-firm redirects
in the same way as firm service.

e Similar OATT Section 22 Reservation
Priority rights as currently allowed.

e Available for the same length of service
term allowed for long-term firm service.

e Same de minimus rule as defined in
Bonneville’s current ATC Methodology.

o Sale of this product affects amount of
ATC available for LTF, STF, and NT service
in the same way as firm. (The product should
be modeled as firm even during months
where there is no ATC available. In this case
ATC would look negative on some paths and
should limit availability of STF and non-firm
for other parties.)

e Same long-term request procedures and
deposits required as identified in the OATT.

e Same standards for managing the queue
and granting requests.

¢ Same Extension of Commencement of
Service Rights.

¢ And same Deferral of Service Rights.
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Additional Conditions

It is critical that new sales of STF
transmission service not degrade the value of
the conditional firm transmission product.
All CF contract amounts will be treated as
firm obligations when determining the
amounts of STF and nonfirm transmission
available for future periods. The renewable
generators propose that CF customers be
upgraded to firm service during conditional
months when firm service is determined
available on a monthly, weekly, daily or
hourly basis. Once CF customers are
upgraded to firm, additional STF could then
be sold during the same time frame and
without gaining the reduction in capacity
availability priority over CF customers. If
there is more than one conditional-firm
customer impacting a constrained path, and
the available STF on that path is less than the
combination of CF customer requests, the
available STF must be allocated among those
customers in a fair and reasonable way.

Customers offered new CF Agreements will
be provided clear guidance on the risk of
reductions in the capacity availability based
on historic transmission usage data.

Price

Renewable generators and other
independent power producers who have
expressed interest in this product believe that
the price should reflect the fact that
customers of conditional-firm are more likely
to experience reductions in capacity
availability than customers with firm
transmission. Given this increased
curtailment potential, there is an expectation
on the renewable generator’s part that the
resulting cost would be less than a full year
of firm transmission. In order to avoid the
need for a rate case, the renewable generators
propose a pricing structure that uses current
TBL transmission rates. The proposal is that
CF customers pay firm transmission rates for
the percentage of the year that they are
guaranteed to receive firm transmission. For
example, if a customer is offered a CF
product that will be firm 95% of the year,
this customer will pay 95% of the cost of a
year of PTP service. We invite other opinions
and suggestion on this pricing issue.

[FR Doc. E5-963 Filed 3—7-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. AD05-1-000]

Principles for Efficient and Reliable
Reactive Power; Notice of Technical
Conference

March 2, 2005.

As announced in a Notice of
Technical Conference issued on January
31, 2005, in the above referenced
proceeding, a technical conference will
be held on March 8, 2005, from
approximately 9 a.m. until 5 p.m. (EST),

in the Commission Meeting Room on
the second floor of the offices of the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC.
All interested persons may attend, and
registration is not required.
Commissioners are expected to
participate. Attached is the agenda for
the conference.

Transcripts of the conference will be
immediately available from Ace
Reporting Company (202—-347-3700 or
1-800-336—-6646) for a fee. They will be
available for the public on the
Commission’s eLibrary system seven
calendar days after FERC receives the
transcript. Additionally, Capitol
Connection offers the opportunity for
remote listening and viewing of the
conference. It is available for a fee, live
over the Internet, by phone or via
satellite. Persons interested in receiving
the broadcast, or who need information
on making arrangements should contact
David Reininger or Julia Morelli at the
Capitol Connection (703-993-3100) as
soon as possible or visit the Capitol
Connection Web site at http://
www.capitolconnection.gmu.edu and
click on “FERC.”

FERC conferences are accessible
under Section 508 of the Rehabilitation
Act of 1973. For accessibility
accommodations please send an e-mail
to accessibility@ferc.gov or call toll free
866—208-3372 (voice) or 202—208-1659
(TTY), or send a FAX to 202—208-2106
with the required accommodations.

For more information about the
conference, please contact Derek
Bandera at (202) 502—-8031
(Derek.bandera@ferc.gov) or Sarah
McKinley at (202) 502—-8004
(sarah.mckinley@ferc.gov).

Linda Mitry,
Deputy Secretary.

Reactive Power Conference
March 8, 2005—Agenda

9 a.m.—Opening Remarks
Richard O’Neill, Federal Energy Regulatory
Commission
9:15 a.m.—Panel [—Reliability and Technical
Issues
Panelists:
Donald Benjamin, NERC
Philip Fedora, Northeast Power
Coordinating Council
Michael Connolly, CenterPoint Energy
Ronald Snead, Cinergy Services (MISO
Transmission Owners)
Michael Calimano, New York ISO
Anjan Bose, Washington State University
Robert O’Connell, Williams Power
Company, Inc.
Terry Winter, American Superconductor
Eric John, ABB Inc.
11:15 a.m.—Panel I[I—Short-Term Reactive
Power Issues
Panelists:

Dennis Bethel, American Electric Power
Allen Mosher, American Public Power
Association
David Bertagnolli, ISO New England
Steve Wofford, Constellation Energy
Commodities Group, Inc.
John Lucas, Southern Company
John Simpson, Reliant Energy, Inc.
Scott Helyer, Tenaska, Inc.
1 p.m.—Lunch Break
2 p.m.—Panel I[II—Prospective Reactive
Power Solutions
Panelists:
Fernando Alvarado, IEEE-USA Energy
Policy Committee
Michael Calviou, National Grid USA
Mayer Sasson, Consolidated Edison of New
York
Steven Naumann, Exelon Corporation
David Clarke, Navigant Consulting, Inc.
Harry Terhune, American Transmission
Company LLC
Robert D’Aquila, GE Energy
Kris Zadlo, Calpine
Andy Ott, PJM Interconnection, L.L.C.
4 p.m.—Adjourn

[FR Doc. E5-965 Filed 3—7-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. PL04-3-000]

Natural Gas Interchangeability; Notice
Seeking Comments

March 2, 2005.

On February 28, 2005, the Natural Gas
Council filed two reports in the
captioned docket: White Paper on
Liquid Hydrocarbon Drop Out in
Natural Gas Infrastructure and White
Paper on Natural Gas Interchangeability
and Non-Combustion End Use:
Representatives of the Natural Gas
Council summarized the reports at the
Commission’s March 2 open meeting.
The Commission has posted these
reports on its Web site at http://
www.ferc.gov and is soliciting public
comment on them. In addition, the
reports are accessible on-line at http://
www.ferc.gov, using the “eLibrary”’ link
and are available for review in the
Commission’s Public Reference Room in
Washington, DC. The Commission will
use the reports and comments received
to inform its decisions as to how it
should address issues of natural gas
quality and natural gas
interchangeability.

Comments should be filed no later
than thirty days from the date of this
Notice, as indicated by the comment
date below. The Commission
encourages electronic submission of
comments in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
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Persons unable to file electronically
should submit an original and 14 copies
of their comments to the Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

Note that also there is an
“eSubscription” link on the Web site
that enables subscribers to receive e-
mail notification when a document is
added to a subscribed docket(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: April 1, 2005.

Linda L. Mitry,

Deputy Secretary.

[FR Doc. E5-961 Filed 3—-7-05; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[Docket ID Number OECA—2005-0003, FRL—
7881-8]

Agency Information Collection
Activities: Proposed Collection;
Comment Request; NESHAP for
Miscellaneous Metal Parts and
Products, EPA ICR Number 2056.02,
OMB Control Number 2060—-0486

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that EPA is planning to submit the
following existing, approved,
continuing Information Collection
Request (ICR) to the Office of
Management and Budget (OMB) for the
purpose of renewing the ICR. This ICR
is scheduled to expire on August 31,
2005. Before submitting the ICR to OMB
for review and approval, EPA is
soliciting comments on specific aspects
of the information collection described
below.

DATES: Comments must be submitted on
or before May 9, 2005.

ADDRESSES: Submit your comments,
referencing docket ID number OECA—-
2005-0003, to EPA online using
EDOCKET (our preferred method), by
email to docket.oeca@epa.gov, or by
mail to: EPA Docket Center,
Environmental Protection Agency,
Enforcement and Compliance Docket
and Information Center in the EPA
Docket Center (EPA/DC), EPA West,
Room B102, 1301 Constitution Avenue,
NW., Washington, DC, 1200

Pennsylvania Avenue, NW.,
Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
Leonard Lazarus, Office of Compliance,
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460 at (202) 564—
6369, facsimile number (202) 564—0050,
or via e-mail at
lazarus.leonard@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: EPA has
established a public docket for this ICR
under Docket ID number OECA-2005—
0003, which is available for public
viewing at the Enforcement and
Compliance Docket and Information
Center in the EPA Docket Center (EPA/
DC), EPA West, Room B102, 1301
Constitution Avenue, NW., Washington,
DC. The EPA Docket Center Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Reading Room is (202)
566—1744, and the telephone number for
the Enforcement and Compliance
Docket and Information Center Docket is
(202) 566—1514. An electronic version of
the public docket is available through
EPA Dockets (EDOCKET) at http://
www.epa.gov/edocket. Use EDOCKET to
obtain a copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the public docket, and to
access those documents in the public
docket that are available electronically.
When in the system, select ‘“‘search,”
then key in the docket ID number
identified above.

Any comments related to this ICR
should be submitted to EPA within 60
days of this notice. EPA’s policy is that
public comments, whether submitted
electronically or in paper, will be made
available for public viewing in
EDOCKET as EPA receives them and
without change, unless the comment
contains copyrighted material,
Confidential Business Information (CBI),
or other information whose public
disclosure is restricted by statute. When
EPA identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EDOCKET. The entire printed comment,
including the copyrighted material, will
be available in the public docket.
Although identified as an item in the
official docket, information claimed as
CBI, or whose disclosure is otherwise
restricted by statute, is not included in
the official public docket, and will not
be available for public viewing in
EDOCKET. For further information
about the electronic docket, see EPA’s
Federal Register notice describing the

electronic docket at 67 FR 38102 (May
31, 2002), or go to http://www.epa.gov/
edocket.

Affected Entities: Entities potentially
affected by this action are Miscellaneous
Metal Parts and Products Surface
Coating Operations.

Title: NESHAP for Miscellaneous
Metal Parts and Products (40 CFR part
63, subpart MMMM).

Abstract: The respondents are subject
to the recordkeeping and reporting
requirements at 40 CFR part 63, subpart
A—General Provisions, that apply to all
NESHAP sources. These requirements
include recordkeeping and reporting for
startup, shutdown, malfunctions, and
semiannual reporting. Exceptions to the
General Provisions for this source
category are delineated in the standard
and include initial notifications to the
Agency for new, reconstructed and
existing affected entities, and
notifications of compliance status.

The information must be collected in
order for the Agency to determine
compliance with the emission
limitations in the standard. Responses
to this collection of information are
mandatory under the Clean Air Act. An
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless the
agency displays a currently valid OMB
control number. The OMB control
numbers for EPA’s standards are listed
at 40 CFR part 9.

The EPA would like to solicit
comments to: (i) Evaluate whether the
proposed collection of information is
necessary for the proper performance of
the functions of the Agency, including
whether the information will have
practical utility; (ii) evaluate the
accuracy of the Agency’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(iii) enhance the quality, utility, and
clarity of the information to be
collected; and (iv) minimize the burden
of the collection of information on those
who are to respond, including through
the use of appropriate automated
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Burden Statement: In the previously
approved ICR, the estimated number of
respondents for this information
collection was 1,590 with 180 responses
per year. The annual industry
recordkeeping and reporting burden for
this collection of information was
139,380 hours. On the average, each
respondent reported 0.11 times per year
and 774 hours were spent preparing
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each response. The operation and
maintenance costs associated with
continuous emission monitoring (CEM)
equipment in the previous ICR was
$3,600, and there were no costs
associated with startup/shutdown of the
CEM equipment.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Dated: February 24, 2005.
Michael M. Stahl,
Director, Office of Compliance.
[FR Doc. 05-4471 Filed 3-7-05; 8:45 am|
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7882-1]

Peer Consultation Workshop on
Research Needs Related to the IRIS
Draft Toxicological Review of
Naphthalene

AGENCY: Environmental Protection
Agency.

ACTION: Notice of peer consultation
workshop.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) is announcing
that the Oak Ridge Institute of Science
and Education (ORISE), Department of
Energy, under an Interagency
Agreement with EPA, will organize and
conduct a workshop to seek expert
opinion on the research needs related to
the mode of action of the inhalation
carcinogenicity of naphthalene. Meeting
participants will be provided with the
“Final Report on the External Peer
Review for the IRIS Reassessment of the
Inhalation Carcinogenicity of
Naphthalene (August 2004),” the
external review draft document entitled,
“Toxicological Review of Naphthalene:
In Support of Summary Information on
the Integrated Risk Information System
(IRIS)” (NCEA-S-1707), and a list of

recent naphthalene publications.
Members of the public may attend as
observers. EPA will consider the
comments and recommendations from
the expert panel in determining a future
course of action for assessing potential
health risks associated with
naphthalene exposure.

DATES: The workshop will begin on
April 7, 2005, at 9 a.m. and end at 4
p-m. To attend the meeting, register by
April 1, 2005.

ADDRESSES: The workshop will be held
at the Graduate School of Public Health,
130 DeSoto Street, Room 109 Parran
Hall, University of Pittsburgh,
Pittsburgh, PA 15261. Under an
Interagency Agreement between EPA
and the Department of Energy, the Oak
Ridge Institute of Science and Education
(ORISE) is organizing, convening, and
conducting the workshop. To attend the
meeting, register by April 1, 2005, by
contacting ORISE, P.O. Box 117, MS 17,
Oak Ridge, TN 37831-0117, at (865)
241-5784 or (865) 241-3168 (facsimile).
Interested parties may also register on-
line at: http://www.orau.gov/
naphthalene. Space is limited, and
reservations will be accepted on a first-
come, first-served basis.

The documents related to the
workshop, “Final Report on the External
Peer Review for the IRIS Reassessment
of the Inhalation Carcinogenicity of
Naphthalene (August 2004)”, “Draft
Toxicological Review of Naphthalene:
In Support of Summary Information on
the Integrated Risk Information System
(IRIS) (NCEA-S-1707),” and “‘List of
Recent Naphthalene Literature,” are
available in limited paper copies by
contacting the IRIS Hotline at (202) 566—
1676 or (202) 566—1749 (facsimile),
hotline@iris.gov (e-mail). If you are
requesting paper copies, please provide
your name, mailing address, and the
document title and number, if
applicable. Copies are not available
from ORISE.

FOR FURTHER INFORMATION CONTACT:
Questions regarding registration and
logistics should be directed to Leslie
Shapard, ORISE, P.O. Box 117, MS 17,
Oak Ridge, TN 37831-0117, at (865)
241-5784 or (865) 241-3168 (facsimile),
shapardl@orau.gov (e-mail).

If you have questions about the
workshop documents, contact Lynn
Flowers, IRIS Staff, National Center for
Environmental Assessment, 1200
Pennsylvania Avenue, NW. (8601 D),
Washington, DC 20460; telephone: 202—
564—1537; facsimile: 202-565—0075;
flowers.lynn@epa.gov (e-mail).

SUPPLEMENTARY INFORMATION:

Integrated Risk Information System
(IRIS)

IRIS is a database that contains
information on the potential adverse
human health effects that may result
from chronic (or lifetime) exposure to
specific chemical substances found in
the environment. The database
(available on the Internet at http://
www.epa.gov/iris) contains qualitative
and quantitative health effects
information for more than 500 chemical
substances that may be used to support
the first two steps (hazard identification
and dose-response evaluation) of the
risk assessment process. When
supported by available data, the
database provides oral reference doses
(RfDs) and inhalation reference
concentrations (RfCs) for chronic health
effects, and oral slope factors and
inhalation unit risks for carcinogenic
effects. Combined with specific
exposure information, government and
private entities use IRIS to help
characterize public health risks of
chemical substances in a site-specific
situation and thereby support risk
management decisions designed to
protect public health.

EPA’s IRIS program is developing a
health assessment on naphthalene
carcinogenicity. A draft assessment was
peer reviewed in July, 2004. One of the
topics discussed at the peer review
workshop was the need for further
research to elucidate naphthalene’s
carcinogenic mode of action. The
Agency has decided to hold a peer
consultation workshop on this topic
before determining a course of action on
the IRIS assessment of naphthalene.
This action provides public notice of the
workshop.

EPA’s E-Docket

EPA has established an official public
docket for this action under Docket ID
No. ORD-2005-0008. The official public
docket consists of the documents
specifically referenced in this action
and other information related to this
action. Although a part of the official
docket, the public docket does not
include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The official public docket is the
collection of materials that is available
for public viewing at the Office of
Environmental Information (OEI) Docket
in the Headquarters EPA Docket Center,
(EPA/DC) EPA West Building, Room
B102, 1301 Constitution Ave., NW.,
Washington, DC. The EPA Docket
Center Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
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holidays. The telephone number for the
Public Reading Room is 202—-566—-1744,
and the telephone number for the OEI
Docket is 202-566—-1752; facsimile: 202—
566—1753; or e-mail:
ORD.Docket@epa.gov.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to access the index listing of the
contents of the official public docket.
Once in the system, select “search,”
then key in the appropriate docket
identification number.

Certain types of information will not
be placed in the EPA Dockets.
Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not
included in the official public docket,
will not be available for public viewing
in EPA’s electronic public docket. EPA’s
policy is that copyrighted material will
not be placed in EPA’s electronic public
docket but will be available only in
printed, paper form in the official public
docket.

Dated March 2, 2005.
Peter W. Preuss,

Director, National Center for Environmental
Assessment.

[FR Doc. 05—4472 Filed 3-7-05; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[Docket No. ORD-2005-0009; FRL-7882-6]

Board of Scientific Counselors,
Drinking Water Subcommittee
Meetings

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of meetings.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, Public Law
92-463, the Environmental Protection
Agency, Office of Research and
Development (ORD), announces two
meetings of the Board of Scientific
Counselors (BOSC) Drinking Water
Subcommittee.

DATES: One teleconference call meeting
will be held on Wednesday, March 23,
2005, from 12 noon to 2 p.m.. A face-
to-face meeting will be held beginning
Tuesday, March 29 (8:30 a.m. to 5 p.m.),
continuing on Wednesday, March 30,
2005 (8:30 a.m. to 5 p.m.), and
concluding on Thursday, March 31,
2005 (8:30 a.m. to 2 p.m.). All times
noted are Eastern Standard Time.

Meetings may adjourn early if all
business is completed.

ADDRESSES: Conference calls:
Participation in the conference call will
be by teleconference only—meeting
rooms will not be used. Members of the
public may obtain the call-in number
and access code for the teleconference
meeting from Edie Coates, whose
contact information is listed under the
FOR FURTHER INFORMATION CONTACT
section of this notice. Face-to-Face
Meeting: The face-to-face meeting will
be held at the U.S. EPA, Andrew W.
Breidenbach Environmental Research
Center, 26 W. Martin Luther King Dr.,
Cincinnati, OH 45268.

Document Availability

Draft agendas for the meetings are
available from Edie Coates, whose
contact information is listed under the
FOR FURTHER INFORMATION CONTACT
section of this notice. Requests for the
draft agendas will be accepted up to 2
business days prior to each conference
call/meeting date. The draft agendas
also can be viewed through EDOCKET,
as provided in Unit L. A. of the
SUPPLEMENTARY INFORMATION section.

Any member of the public interested
in making an oral presentation at the
conference call or at the face-to-face
meeting may contact Edie Coates, whose
contact information is listed under the
FOR FURTHER INFORMATION CONTACT
section of this notice. Requests for
making oral presentations will be
accepted up to 2 business days prior to
each conference call/meeting date. In
general, each individual making an oral
presentation will be limited to a total of
three minutes.

Submitting Comments

Written comments may be submitted
electronically, by mail, or through hand
delivery/courier. Follow the detailed
instructions as provided in Unit I.B. of
this section. Written comments will be
accepted up to 2 business days prior to
each conference call/meeting date.

FOR FURTHER INFORMATION CONTACT: Edie
Coates, Designated Federal Officer,
Environmental Protection Agency,
Office of Research and Development,
Mail Code B105-03, Research Triangle
Park, NC 27711; telephone (919) 541—
3508; fax (919) 541-3335; e-mail
coates.edie@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

This notice announces two meetings
of the BOSC Drinking Water
Subcommittee. The purpose of the
meetings are to evaluate EPA’s Drinking
Water Research Program. Proposed

agenda items for the conference call
include, but are not limited to: Charge
questions, objective of program reviews,
and background on the U.S. EPA’s
Drinking Water Research Program.
Proposed agenda items for the face-to-
face meeting include, but are not limited
to: Presentations by key EPA staff
involved in the Drinking Water
Research Program, poster sessions on
ORD’s Drinking Water research, and
preparation of the draft report. The
conference call and the face-to-face
meeting are open to the public.

Information on Services for the
Handicapped: Individuals requiring
special accommodations at this meeting
should contact Edie Coates, Designated
Federal Officer, at (919) 541-3508 at
least five business days prior to the
meeting so that appropriate
arrangements can be made to facilitate
their participation.

A. How Can I Get Copies of Related
Information?

1. Docket. EPA has established an
official public docket for this action
under Docket ID No. ORD-2005-0009.
The official public docket consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Documents in the official