wfigb 1-4-05 Tuesday
Y % . . Vol. 70  No. 2 Jan. 4, 2005

Pages 249-660

ISUET

0

Mederal Re 0



II Federal Register/Vol. 70, No. 2/ Tuesday, January 4, 2005

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.archives.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register www.gpoaccess.gov/
nara, available through GPO Access, 1s issued under the authority
of the Administrative Committee of the Federal Register as the
official legal equivalent of the paper and microfiche editions (44
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day

the Federal Register is published and includes both text and
graphics from Volume 59, Number 1 (January 2, 1994) forward.

For more information about GPO Access, contact the GPO Access
User Support Team, call toll free 1-888-293-6498; DC area 202-
512-1530; fax at 202-512-1262; or via e-mail at gpoaccess@gpo.gov.
The Support Team is available between 7:00 a.m. and 9:00 p.m.
Eastern Time, Monday-Friday, except official holidays.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to the delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may %e purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: New Orders, Superintendent of Documents, P.O.
Box 371954, Pittsburgh, PA 15250-7954; or call toll free 1-866-
512-1800, DC area 202-512-1800; or go to the U.S. Government
Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 69 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-741-6005
202-741-6005

What’s NEW!
Federal Register Table of Contents via e-mail

Subscribe to FEDREGTOC, to receive the Federal Register Table of
Contents in your e-mail every day.

If you get the HTML version, you can click directly to any document
in the issue.

To subscribe, go to http://listserv.access.gpo.gov and select:

Online mailing list archives
FEDREGTOC-L
Join or leave the list

Then follow the instructions.

What’s NEW!
Regulations.gov, the award-winning Federal eRulemaking Portal

Regulations.gov is the one-stop U.S. Government web site that makes
it easy to participate in the regulatory process.

Try this fast and reliable resource to find all rules published in the
Federal Register that are currently open for public comment. Submit
comments to agencies by filling out a simple web form, or use avail-
able e-mail addresses and web sites.

The Regulations.gov e-democracy initiative is brought to you by
NARA, GPO, EPA and their eRulemaking partners.

Visit the web site at: http://www.regulations.gov




11

Contents

Federal Register
Vol. 70, No. 2

Tuesday, January 4, 2005

Agriculture Department

See Animal and Plant Health Inspection Service
See Commodity Credit Corporation

See Forest Service

Animal and Plant Health Inspection Service
RULES
Exportation and importation of animals and animal
products:
Bovine Spongiform encephalopathy; minimal-risk regions
and importation of commodities, 459-553
Plant related quarantine; domestic:
Emerald ash borer, 249-253
NOTICES
Environmental statements; availability, etc.:
Bovine spongiform encephalopathy; minimal risk regions
and importation of commodities, 553-554

Centers for Disease Control and Prevention
NOTICES
Grants and cooperative agreements; availability, etc.:
Early hearing detection and intervention; tracking,
surveillance, and integration, 357-362

Commerce Department
See International Trade Administration
See National Oceanic and Atmospheric Administration

Commodity Credit Corporation

RULES

Loan and purchase programs:
Emerging Markets Program, 253—-261

Comptroller of the Currency
NOTICES
Reports and guidance documents; availability, etc.:
Retail credit risk for regulatory capital; internal ratings-
based systems use; correction, 423

Drug Enforcement Administration
RULES
Records and reports of listed chemicals and certain
machines:
Chemical mixtures; exemption of List II chemicals
acetone, etc.; correction, 294—-295
Records, reports, and exports of listed chemicals:
Drug products containing gamma-hydroxybutyric acid,
291-294
NOTICES
Applications, hearings, determinations, etc.:
Applied Science Labs, Inc., 388
Cambrex Charles City, Inc., 388-389
Cayman Chemical Co., 389
Cedarburg Pharmaceuticals, Inc., 389-390
Chattem Chemicals Inc., 390
Dade Behring Inc., 390
Eli-Elsohly Laboratories, Inc., 391
Hospira, Inc., 391
Houba, Inc., 391
JFC Technologies, LLC, 391-392
Johnson Matthey Inc., 392
Noramco Inc., 392-393

Organichem Corp., 393

Organix Inc., 393

Syva Company, Dade Behring Inc., 393
Tocris Cookson, Inc., 393—-394

Education Department

RULES

Civil monetary penalties; inflation adjustment, 297-298

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 338—-340

Energy Department
See Federal Energy Regulatory Commission

Environmental Protection Agency
PROPOSED RULES
Air programs:

Ambient air quality standards, national—

Transportation conformity; rule amendments for new 8-
hour ozone and fine particular matter, 323-324

Fuels and fuel additives—

Gasoline produced or imported for use in Hawaii,
Alaska, Puerto Rico, and Virgin Islands;
antidumping baselines, 645-660

Hazardous air pollutants from mobile sources;
emissions control; default baseline values, 639-646

NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 356357

Federal Aviation Administration
RULES
Airworthiness directives:
Empresa Brasileira de Aeronautica, S.A. (EMBRAER);
correction, 265
Rolls-Royce Corp., 261-265
PROPOSED RULES
Airworthiness directives:
Airbus, 317-319

Federal Communications Commission
RULES
Practice and procedure:
Wireless telecommunications services—
Communications facilities and historic properties;
nationwide programmatic agreement, 555-588

Federal Deposit Insurance Corporation
NOTICES
Reports and guidance documents; availability, etc.:
Retail credit risk for regulatory capital; internal ratings-
based systems use; correction, 423

Federal Emergency Management Agency

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 369-370



v Federal Register/Vol. 70, No. 2/ Tuesday, January 4, 2005/ Contents

Federal Energy Regulatory Commission
RULES
Electric utilities (Federal Power Act):
Generator interconnection agreements and procedures;
standardization, 265—284
Standards of conduct:
Natural gas and public utility transmission providers;
rehearing and clarification order, 284-291
PROPOSED RULES
Natural gas companies (Natural Gas Act):
Interstate natural gas pipelines; business practices
standards, 319-323
NOTICES
Complaints filed:
Exelon Corp., et al., 343
Electric utilities (Federal Power Act):
Control area operators and transmission providers;
operator training practices survey requirement, 343—
354
Environmental statements; notice of intent:
Transcontinental Gas Pipe Line Corp., 354—356
Applications, hearings, determinations, etc.:
American Electric Power, 340-341
Consumers Electric Co., 341
Dauphin Island Gathering Partners, 341-342
Sea Robin Pipeline Co., 342
Transcontinental Gas Pipe Line Corp., 342-343
Young Gas Storage Co., Ltd., 343

Federal Highway Administration

RULES

Uniform relocation assistance and real property acquisition
for Federal and federally-assisted programs, 589—638

Federal Maritime Commission
NOTICES
Agreements filed, etc., 357

Federal Reserve System
NOTICES
Reports and guidance documents; availability, etc.:
Retail credit risk for regulatory capital; internal ratings-
based systems use; correction, 423

Fish and Wildlife Service
RULES
Endangered and threatened species:
Critical habitat designations—
Santa Ana sucker, 425—458
NOTICES
Endangered and threatened species permit applications,
371-372
Migratory Bird Treaty Act:
Non-native, human-introduced, migratory bird species
not protected; list, 372-377

Food and Drug Administration

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 362—-367

Forest Service
NOTICES
Meetings:
Resource Advisory Committees—
Tri-County, 326

General Services Administration
RULES
Acquisition regulations:

Disputes and appeals, 298-299

Health and Human Services Department

See Centers for Disease Control and Prevention

See Food and Drug Administration

See Substance Abuse and Mental Health Services
Administration

Homeland Security Department
See Federal Emergency Management Agency
See National Communications System

Housing and Urban Development Department

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 370-371

Interior Department

See Fish and Wildlife Service
See Land Management Bureau
See National Park Service

Internal Revenue Service
RULES
Estate and gift taxes:
Gross estate; election to value on alternative valuation
date, 295—-296

International Trade Administration
NOTICES
Antidumping:
Circular welded carbon steel pipes and tubes from—
Taiwan, 326
Outboard engines from—
Japan, 326-329
Wooden bedroom furniture from—
China, 329-333

International Trade Commission
NOTICES
Import investigations:
Foam masking tape, 386—-387
Orange juice from—
Brazil, 387-388

Justice Department
See Drug Enforcement Administration

Land Management Bureau
NOTICES
Alaska Native claims selection:
Unga Corp., 377
Coal leases, exploration licenses, etc.:
Wyoming, 377-378
Meetings:
Resource Advisory Councils—
Twin Falls District, 378-379
Oil and gas leases:
Colorado, 379
Utah, 379
Realty actions; sales, leases, etc.:
New Mexico, 379-380



Federal Register/Vol. 70, No. 2/ Tuesday, January 4, 2005/ Contents

National Communications System
NOTICES
Meetings:
National Security Telecommunications Advisory
Committee, 370

National Highway Traffic Safety Administration
RULES
Motor vehicle safety standards:
Tire safety information; technical amendment, 299-300

National Oceanic and Atmospheric Administration
RULES
Fishery conservation and management:
Atlantic highly migratory species—
Bluefin tuna, 302-303
Caribbean, Gulf, and South Atlantic fisheries—
Grammanik Bank seasonal closure, 300-301
Northeastern United States fisheries—
Summer flounder, scup, and black sea bass, 303—-311
PROPOSED RULES
Endangered and threatened species:
Critical habitat designations—
Pacific salmon and steelhead; California evolutionary
significant units, 325
NOTICES
Marine mammals:
Incidental taking; authorization letters, etc.—
Moss Landing, Monterey County, CA; Sandholdt Road
Bridge replacement; Pacific harbor seals, etc., 333—
338

National Park Service
NOTICES
Environmental statements; availability, etc.:
Point Reyes National Seashore, CA; non-native deer
management plan, 380-382
Yosemite National Park, CA; Merced Wild and Scenic
River comprehensive management plan, 382—-384
Meetings:
Cape Cod National Seashore Advisory Commission, 384
National Register of Historic Places:
Pending nominations, 384-385
Realty actions; sales, leases, etc.:
Olympic National Park, WA, 386

Nuclear Regulatory Commission
PROPOSED RULES
Radioactive material; packaging and transportation:
International Atomic Energy Agency transportation safety
standards (TS-R-I) and other transportation safety
amendments; compatibility; withdrawn, 312-317
NOTICES
Environmental statements; availability, etc.:
Maine Yankee Atomic Power Co., 396—398
Meetings; Sunshine Act, 398
Operating licenses, amendments; no significant hazards
considerations; biweekly notices, 398—-408
Applications, hearings, determinations, etc.:
Sacramento Municipal Utility District, 394-396

Securities and Exchange Commission

NOTICES

Public Company Accounting Oversight Board:
Bylaws amended and proposed rule filed, 408—412

Self-regulatory organizations; proposed rule changes:
American Stock Exchange LLC, 412-414
Chicago Stock Exchange, Inc., 414-416

International Securities Exchange, Inc., 416—419
New York Stock Exchange, Inc., 420-421

State Department
NOTICES
Meetings:
Overseas Schools Advisory Council, 421-422

Substance Abuse and Mental Health Services
Administration
NOTICES
Federal agency urine drug testing; certified laboratories
meeting minimum standards, list, 367-369
Grants and cooperative agreements; availability, etc.:
Notices of funding availability and requests for
applications; Federal Register publication
discontinued, 369

Thrift Supervision Office
NOTICES
Reports and guidance documents; availability, etc.:
Retail credit risk for regulatory capital; internal ratings-
based systems use; correction, 423

Transportation Department

See Federal Aviation Administration

See Federal Highway Administration

See National Highway Traffic Safety Administration

Treasury Department

See Comptroller of the Currency
See Internal Revenue Service
See Thrift Supervision Office

Separate Parts In This Issue

Part Il
Interior Department, Fish and Wildlife Service, 425-458

Part lll
Agriculture Department, Animal and Plant Health
Inspection Service, 459-554

Part IV
Federal Communications Commission, 555-588

Part V
Transportation Department, Federal Highway
Administration, 589-638

Part VI
Environmental Protection Agency, 639-660

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



VI Federal Register/Vol. 70, No. 2/Tuesday, January 4, 2005/ Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

7 CFR

10 CFR

Proposed Rules:

T e 312
14 CFR

39 (2 documents) ........ 261, 265
Proposed Rules:

B9 317
18 CFR

B5 265
358 284
Proposed Rules:

284 ... 319
21 CFR

1304 .. 291
1306.....oeieeeeeeeeeee e 291
1310 (2 documents) ....291, 294
26 CFR

20 e 295
30T e 295
34 CFR

36 i 297
40 CFR

Proposed Rules:
80 (2 documents) ........ 640, 646
93




249

Rules and Regulations

Federal Register
Vol. 70, No. 2

Tuesday, January 4, 2005

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 02-125-2]

Emerald Ash Borer; Quarantined Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the emerald
ash borer regulations by adding areas in
Indiana, Michigan, and Ohio to the list
of areas quarantined because of emerald
ash borer. As a result of this action, the
interstate movement of regulated
articles from those areas is restricted.
This action is necessary to prevent the
artificial spread of this plant pest from
infested areas in the States of Indiana,
Michigan, and Ohio into noninfested
areas of the United States.

DATES: This interim rule was effective
December 28, 2004. We will consider all
comments that we receive on or before
March 7, 2005.

ADDRESSES: You may submit comments
by any of the following methods:

e EDOCKET: Go to http://
www.epa.gov/feddocket to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once you have
entered EDOCKET, click on the “View
Open APHIS Dockets” link to locate this
document.

¢ Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 02—-125-3, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.

Please state that your comment refers to
Docket No. 02—-125-2.

e E-mail: Address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘‘Docket
No. 02—125-2"" on the subject line.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for locating this docket
and submitting comments.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information, including the names of
groups and individuals who have
commented on APHIS dockets, on the
Internet at http://www.aphis.usda.gov/
ppd/rad/webrepor.html.

FOR FURTHER INFORMATION CONTACT: Ms.
Deborah McPartlan, Operations Officer,
Pest Detection and Management
Programs, PPQ, APHIS, 4700 River Road
Unit 134, Riverdale, MD 20737-1236;
(301) 734-4387.

SUPPLEMENTARY INFORMATION:

Background

The emerald ash borer (EAB) (Agrilus
planipennis) is a destructive wood-
boring insect that attacks ash trees
(Fraxinus spp., including green ash,
white ash, black ash, and several
horticultural varieties of ash). The
insect, which is indigenous to Asia and
known to occur in China, Korea, Japan,
Mongolia, the Russian Far East, Taiwan,
and Canada, eventually kills healthy ash
trees after it bores beneath their bark
and disrupts their vascular tissues.

In an interim rule effective on October
8, 2003, and published in the Federal
Register on October 14, 2003 (68 FR
59082-59091, Docket No. 02—-125-1), we
amended the Domestic Quarantine
Notices in 7 CFR part 301 by adding a
new ‘“Subpart—Emerald Ash Borer”

(§§ 301.53-1 through 301.53-9, referred

to below as the regulations). The
regulations designated 13 counties in
the southeastern portion of the State of
Michigan as quarantined areas because
of EAB and restricted the interstate
movement of regulated articles from the
quarantined areas.

Quarantined Areas

Recent surveys conducted by
inspectors of State, county, and city
agencies and by inspectors of the
Animal and Plant Health Inspection
Service (APHIS) have revealed that
infestations of EAB have occurred
outside the 13-county quarantined area
in Michigan. Specifically, infestations of
EAB have been detected in Berrien,
Branch, Calhoun, Eaton, Kent,
Roscommon, and Saginaw Counties, MI;
LaGrange and Steuben Counties, IN; and
Defiance, Fulton, Henry, and Lucas
Counties, OH. Officials of the U.S.
Department of Agriculture (USDA) and
officials of State, county, and city
agencies in Indiana, Michigan, and Ohio
are conducting intensive survey and
eradication programs in the infested
areas. Indiana, Michigan, and Ohio have
quarantined the infested areas and have
restricted the intrastate movement of
regulated articles from the quarantined
areas to prevent the spread of EAB
within each State. However, Federal
regulations are necessary to restrict the
interstate movement of regulated
articles from the quarantined areas to
prevent the spread of EAB to other
States and other countries.

The regulations in § 301.53-3(a)
provide that the Administrator of APHIS
will list as a quarantined area each
State, or each portion of a State, where
EAB has been found by an inspector,
where the Administrator has reason to
believe that EAB is present, or where
the Administrator considers regulation
necessary because of its inseparability
for quarantine enforcement purposes
from localities where EAB has been
found.

Less than an entire State will be
designated as a quarantined area only
under certain conditions. Such a
designation may be made if the
Administrator determines that: (1) The
State has adopted and is enforcing
restrictions on the intrastate movement
of regulated articles that are equivalent
to those imposed by the regulations on
the interstate movement of regulated
articles; and (2) the designation of less
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than an entire State as a quarantined
area will be adequate to prevent the
artificial spread of the EAB.

In accordance with these criteria and
the recent EAB findings described
above, we are amending § 301.53-3(c) to
add portions of Berrien, Branch,
Calhoun, Eaton, Kent, Roscommon, and
Saginaw Counties, MI; LaGrange and
Steuben Counties, IN; and Defiance,
Fulton, Henry, and Lucas Counties, OH,
to the list of quarantined areas. An exact
description of the quarantined areas can
be found in the rule portion of this
document.

Regulated Articles

In the October 2003 interim rule in
which we established the EAB
quarantine and regulations, we
designated, among other things,
firewood of all hardwood species as
regulated articles. In that interim rule,
we explained that we were designating
all hardwood species as regulated
articles because as hardwood is dried
and cut into firewood, it is difficult to
identify the species of the tree from
which the firewood was derived.

In its State quarantine, Indiana refers
to firewood of any non-coniferous
species, rather than hardwood species,
as a regulated article. While we consider
the two terms to be essentially
synonymous, we are adding the word
“(non-coniferous)’ after the word
“hardwood” in the list of regulated
articles in § 301.53-2(a) in response to
a request from plant health officials in
Indiana.

Emergency Action

This rulemaking is necessary on an
emergency basis to help prevent the
spread of EAB to noninfested areas of
the United States. Under these
circumstances, the Administrator has
determined that prior notice and
opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this rule effective less than
30 days after publication in the Federal
Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget

has waived its review under Executive
Order 12866.

We are amending the EAB regulations
by adding areas in Indiana, Michigan,
and Ohio to the list of quarantined
areas. As a result of this action, the
interstate movement of regulated
articles from those areas is restricted.
This action is necessary to prevent the
artificial spread of this plant pest into
noninfested areas of the United States.

While most information about the
effects of EAB are based on what has
happened in Michigan where the initial
U.S. outbreak occurred, similar effects
can be expected anywhere the pest
occurs.

EAB is a highly destructive, wood-
boring insect pest that attacks several
species of ash (Fraxinus spp.). White
ash (Fraxinus americana L.), black ash
(Fraxinus nigra Marsh.), and green ash
(Fraxinus pennsylvanica Marshall.) are
known to be susceptible in the United
States; however, there are indications
that other varieties of ash may also be
at risk. Therefore, the regulations place
restrictions on certain articles of the
genus Fraxinus. If the EAB spreads from
infested areas to the surrounding forests
of the northeastern United States, where
nursery, landscaping, and timber
industries and forest-based recreation
and tourism industries play a vital
economic role, its impact would be
severe.

The pest has the potential to destroy
entire stands of ash, and any incursion
of the pest can result in substantial
losses to forest ecosystems, urban trees,
and the timber industry. Adults bore D-
shaped holes up to a diameter of 1
centimeter into sapwood, and these
holes create pathways for pathogens and
insect vectors. Domestically, black,
green, and white ash serve as an
important component in the forests of
the northeast. Further, the wood is used
for a variety of applications that require
a strong, hard wood with less rigidity
than maple.

White ash is one of the primary
commercial hardwoods used for the
production of tool handles, baseball
bats, furniture, antique vehicle parts,
containers, railroad cars and ties, canoe
paddles, snowshoes, boats, doors, and
cabinets. Green ash is a valued species
for solid wood products, pulp and paper
requiring hardwood fibers, crating,
boxing, handle stock, and rough lumber.
Black ash, while not as strong as other
varieties, is regularly used for interior
furnishings, furniture, and cabinets.
Damage left by the EAB reduces the
quality and market value of wood
products, and dying and dead trees are
useless for manufacturers.

Beyond manufacturing, ash trees play
an important role in the urban
landscape. Ash is known for its natural
resistance to many other trees’ pests and
its hardiness in cities. Many of the ash
trees that now serve as ornamental,
street, shade, and landscape
beautification trees were planted to
replace elm trees destroyed because of
Dutch elm disease. Ash trees are vital
sources of food and shelter for wildlife
and livestock, and they have been
planted in the rehabilitation of damaged
natural areas. Because of the EAB, these
natural and aesthetic values are at risk
in affected regions.

Damage to ash trees in the lots owned
by the landscape industry and wood lots
in southeast Michigan over the past 5
years is estimated at $11.6 million. In
Michigan and Canada, we estimate that
between 250,000 and 2 million trees are
already affected by the pest. In the six
counties originally quarantined by the
State of Michigan, 26.1 million trees are
at risk, and the replacement value of
those trees is estimated to be $11.7
billion; this figure, of course, excludes
their aesthetic, oxygen-producing, and
habitat-providing values. Already,
because of EAB infestation and
subsequent damage and the effects of
the quarantine placed by the State of
Michigan, producers have lost
approximately $2 million in nursery
stock sales. While ash species other than
black, green, and white ash have not
been attacked in North America, we
believe the remaining 13 species may
also be susceptible, and in 2002 the
Canadian Food Inspection Agency
confirmed that theory in the results of
an EAB pest risk assessment. In Japan,
EAB has also affected trees in the genera
Ulmus (elms), Juglans (walnuts and
butternuts), and Pterocarya (wingnuts).

The pattern and significant numbers
of trees harmed or destroyed because of
the pest suggest that EAB has been
established in Michigan for at least 5
years, though it was definitively
identified only in July 2002. We are not
aware of the capability for EAB’s natural
spread in North America, and
information on EAB biology in Asia is
scarce. Studies on the pest in both North
America and Asia are underway.

Current research suggests that EAB
typically completes one generation per
year in northeastern China and that
females lay 68 to 90 eggs in their
lifetime. Usually, trees die 2 to 4 years
after an EAB attack. We know that adult
beetles are capable of dispersing by
flight in 8 to 12 meter bursts, and we are
aware of EAB “bursting”” distances of
several kilometers in search of new ash
host material. Since EAB appears to
survive well in North American climatic
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conditions, it is probable that EAB
could continue to disperse among
various contiguous corridors of host
material in natural and urban
environments. In northeastern China,
EAB has successfully built severely
damaging populations and traveled
great distances in search of new hosts.
Especially troubling in North America is
the apparent lack of natural predators
and other biological factors that would
contribute to EAB mortality. A relative
of EAB, the bronze birch borer (Agrilus
axius), is capable of a natural spread of
10 to 20 miles per year, and this might
be a possible estimate of EAB’s
spreading capability.

The spread of EAB can be accelerated
through human-assisted movement and
trade of nursery stock, lumber, and logs.
Solid wood packing materials (SWPM),
especially if those materials include
bark, pose a special concern. From 1985
to 2000, APHIS personnel reported 38
interceptions of species of the genus
Agrilus in shipments of SWPM at ports
of entry in 11 different States, and those
shipments originated in at least 11
countries. Since EAB larvae can
overwinter in the sapwood they burrow
into, it is uncertain whether debarking
of lumber is an effective way to destroy
the pest.

Specific Risks to Urban Forests

Urban areas of the United States cover
approximately 3.5 percent of the total
land area of the country, contain more
than 75 percent of the population, and
support an estimated 3.8 billion trees
valued at $2.4 trillion. Michigan’s total
urban tree population is estimated at
110,858,000 trees, and ash is a vital
component of this urban forest. Trees in
urban Michigan, like trees in any city,
sequester gaseous air pollutants and
particulate matter, help people conserve
energy through the shade they provide,
assist in the dispersal of storm water,
provide protective shelter belts for
urban fauna, and contribute aesthetic
pleasure to the lives of city-dwellers and
tourists. Field data from eight cities
suggests that ash trees comprise up to 14
percent of the total leaf area of those
cities.

Specific Risks to Timber

Within Michigan, there are 693
million EAB-susceptible trees grown on
timberland, with an undiscounted
compensatory value estimated at $18.92
billion. In the 6 counties first
quarantined by the State of Michigan,
there are more than 31 million ash trees
at risk. We are investigating possible
monetary losses to forestry interests

based on stumpage * value. These losses
are likely to be less than monetary
losses based on compensatory value,
since stumpage values are usually
applied to older trees that are greater
than 5 inches in diameter, and
compensatory values are applied for
trees greater than 1 inch in diameter.
Should the EAB continue to spread or
be artificially introduced to areas
outside of Michigan, monetary losses
could grow significantly. Ash trees for
timber products are predominantly
concentrated in the East, and available
data on production volumes for ash
were available only for this region.

In 1996, a net volume of 113,916
million board feet of ash sawtimber was
grown in the Eastern region, comprising
7.5 percent of the volume of all
hardwoods. The average stumpage price
for sawtimber sold from national forests
in 2000 was $220.30 per 1,000 board
feet for all eastern hardwoods.

Based on the establishment of the
EAB in Michigan and its range in Asia,
it should be able to survive in most of
the eastern United States. In Michigan,
an estimated 7.7 billion board feet of ash
timber is harvested annually. A
widespread outbreak in Michigan alone
could see a loss of $1.7 billion in timber
trees.

Other Effects

We must also consider the value of
ash trees as important environmental
and recreational resources. The
recreational use of national forest lands
amounted to 341.2 million visitor days 2
in 1996, the most recent year for which
data were available. In Michigan, 4.87
million visitor days were spent in the
national forests in 1997. While not
specifically attributable to the presence
of ash trees, these statistics illustrate the
importance of forest-based recreation in
the United States. Ash trees are
important components of U.S. forests; in
addition to their aesthetic value, they
provide food and shelter for wildlife.
Citizens may also be affected by the
presence of EAB in their own yards and
neighborhoods. Removing dead or
infested trees is costly and
inconvenient, and replacement trees
may have to grow for years before they
offer the same amount of shade and
ornamental value. Further, the

1 Stumpage value refers to the commercial value
of trees standing in the forest. Stumpage prices may
be offered in reference to board foot volume ($/
m.b.f.), weight ($/ton), or truck loads ($/load).
(From: http://extension.usu.edu/forestry/
Management/Timber_Valueterms2Know.htm)

2 A visitor day aggregates 12 visitor hours, which
may entail 1 person visiting for 12 hours, 12
persons visiting for 1 hour, or any equivalent
combination of individual or group use, either
continuous or intermittent.

quarantine restricts people from freely
moving firewood and ash products
through Michigan.

Ash wood is used for all traditional
applications of hardwood from flooring
and cabinets to baseball bats. A viable
portion of the market for ash in Ohio is
centered around the tool handle market.
Ohio has two major tool handle plants
which receive approximately 25 percent
of its ash from Ohio.

Ohio has approximately 2.1 billion
board feet (the usable lumber within a
log) of standing ash timber (between 11
and 29 inches in diameter) that is worth
almost $1 billion at the sawmill (USDA
Forest Service).

Effects on Nursery Stock

An estimated $2 million in annual
nursery stock sales were lost in the six
Michigan counties first quarantined by
the State. The Michigan Nursery and
Landscape Association reports that
nursery, plant production, and
landscaping industries employ 347,000
individuals and contribute $3.7 billion
to the State’s economy. Michigan’s
nursery producers generate about $711
million in annual sales and distribute
their products to 35 U.S. States, Mexico,
and Canada; these producers are the
second largest agricultural group in
Michigan and the fifth largest nursery
industry in the United States. Losses
could be larger if the EAB were allowed
to spread to other areas of the country.
We now know that EAB is capable of
infesting small diameter nursery stock.

In Ohio, the nursery/horticulture and
the wood/paper/furniture
manufacturing industries contribute a
combined $15.5 billion to the State’s
economy. The horticulture and nursery
segment employs 96,000 individuals
according to the Ohio Nursery and
Landscape Association. According to an
Ohio State University estimate, 81,680
people are employed in wood, paper,
and furniture manufacturing in Ohio.
Ohio’s nursery growers in 2003
estimated that ash trees contribute $20
million (wholesale value) to Ohio’s
economy each year. According to the
2003-2004 Nursery Stock Survey, 17
different varieties of ash trees are
currently in production in the State
(http://www.ohioagriculture.gov/pubs/
divs/pInt/curr/eab/pInt-eab-
economic.stm).

Economic Effects on Small Entities

The Regulatory Flexibility Act
requires that agencies specifically
consider the economic effects of their
rules on small entities. The Small
Business Administration (SBA) has
established size criteria based on the
North American Industry Classification
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(NAIGCS) for determining which
economic entities meet the definition of
a small firm. The small entity size
standard for nursery and tree
production (NAICS code 111421) is
$750,000 or less in annual receipts, and
$5 million or less in annual receipts for
forest nurseries and gathering of forest
products (NAICS code 113210). The
SBA classifies logging operations
(NAICS code 113310), sawmills (NAICS
code 321113), and wood product
manufacturers generally (NAICS
subsector 321) as small entities if fewer
than 500 people are employed.

The number of firms considered small
entities by the SBA that are affected
within the counties or portions of
counties quarantined for EAB is not
known. These entities must meet certain
requirements before moving regulated
articles from the quarantined areas.
Regulated entities may incur additional
costs to dispose of articles such as wood
debris from tree pruning and removal.
Nurseries are currently prohibited from
moving ash trees under State
quarantines. Of the nurseries within the
6 counties originally quarantined in
Michigan, only 10 to 20 operations
having a substantial amount of ash
nursery stock in the ground are
expected to be significantly affected.
These entities represent only 0.2 to 0.5
percent of the number of nurseries in
the six counties first quarantined.
Counties added to the quarantine by this
rule are expected to have similar effects.
Very few nursery operations having a
substantial amount of ash nursery stock
in the ground are expected to be
significantly affected.

Conclusions

Damage caused to EAB-affected ash
trees in the landscape and woodlots in
southeast Michigan over the past 5 years
is estimated at $11.6 million. In
addition, $2 million of nursery stock
was restricted from sale due to the
infestation. Similarly, estimates of the
value of nursery stock in Ohio exceed
$15 billion. The monetary values at risk
are $11.7 billion in replacement costs in
6 counties first quarantined for EAB in
Michigan; similar effects are expected
for the newly quarantined areas.

Overall, this rule will help safeguard
United States ash trees from the EAB by
restricting the interstate movement of
the nursery stock, logs, and lumber that
can serve as its vectors. Although, at
this time, we are not able to evaluate the
specific effects of this rule on the
counties most recently added to the
EAB quarantine, we expect that those
counties contain entities similar to those
we have considered in this analysis.
Therefore, we believe any economic

effects on small entities will be small
and are outweighed by the benefits
associated with preventing a larger U.S.
EAB infestation.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This interim rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

m Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772; 7 CFR 2.22,
2.80, and 371.3.

Section 301.75-15 also issued under
Sec. 204, Title II, Pub. L. 106-113, 113
Stat. 1501A—293; sections 301.75-15
and 301.75-16 also issued under Sec.
203, Title II, Pub. L. 106—224, 114 Stat.
400 (7 U.S.C. 1421 note).

§301.53—-2 [Amended]

m 2.In § 301.53-2, paragraph (a) is
amended by adding the word “(non-
coniferous)” after the word ‘“hardwood”.
m 3.In § 301.53-3, paragraph (c) is
revised to read as follows:

§301.53-3 Quarantined areas.

* * * * *

(c) The following areas are designated
as quarantined areas:

Indiana

LaGrange County. Clay Township,
Van Buren Township.

Steuben County. Jamestown
Township.

Michigan

Berrien County. St. Joseph area: That
portion of the county bounded by a line
drawn as follows: Beginning at the
intersection of Interstate 94 and Maiden
Lane; then west on Maiden Lane to Red
Arrow Highway; then west along an
imaginary line along the south
boundaries of properties known as
Sunset Shores, Woodgate by the Lake,
The Shores North, and Shoreham
Condominiums to Lake Michigan; then
northeast along the Lake Michigan
shoreline to the St. Joseph River; then
east along the southern shoreline of the
St. Joseph River to the west channel
shoreline; then southeast along the west
channel shoreline to a point opposite of
West May Street; then east along an
imaginary line across the St. Joseph
River to West May Street; then east on
West May Street to Windsor Road; then
south and east on Windsor Road to
Colfax Avenue; then south on Colfax
Avenue and continuing south along an
imaginary line to Interstate 94 at a point
near Hollywood Road; then southwest
on Interstate 94 to the point of
beginning.

Branch County. Quincy area: That
portion of the county bounded by a line
drawn as follows: Beginning at the
intersection of State Road and North
Briggs Road; then south on North Briggs
Road to East Central Road; then west on
East Central Road to South Wood Road;
then north on South Wood Road to
Dorrance Road; then west on Dorrance
Road to North Fiske Road; then north on
North Fiske Road to State Road; then
east on State Road to the point of
beginning.

Calhoun County. (1) Albion area: That
portion of the county bounded by a line
drawn as follows: Beginning at the
intersection of 27 Mile Road and D
Drive North; then east on D Drive North
to the point where it intersects with the
Calhoun/Jackson County line; then
south from that point along an
imaginary line to D Drive South; then
west on D Drive South to 25%2 Mile
Road; then northeast on 25%2 Mile Road
to B Drive South; then west on B Drive
South to 252 Mile Road; then north on
252 Mile Road to B Drive North; then
east on B Drive North to 2672 Mile
Road; then north on 262 Mile Road to
C Drive North; then east on C Drive
North to 27 Mile Road; then north on 27
Mile Road to the point of beginning.
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(2) Marshall area: That portion of the
county bounded by a line drawn as
follows: Beginning at the intersection of
F Drive North and 15 Mile Road; then
south on 15 Mile Road to C Drive North;
then south from that point along an
imaginary line to A Drive North; then
east on A Drive North to West Hughes
Street; then east on West Hughes Street
to South Kalamazoo Street/M—-227; then
north on South Kalamazoo/M-227 to
0Old U.S. 27 North; then north on Old
U.S. 27 North to F Drive North; then
west on F Drive North to the point of
beginning.

Eaton County. (1) Delta Township
area: That portion of the county
bounded by a line drawn as follows:
Beginning at the intersection of Nixon
Road and Willow Highway; then east on
Willow Highway to North Canal Road;
then south on North Canal Road to East
Saint Joseph Highway; then west on
East Saint Joseph Highway to Upton
Road; then north on Upton Road to East
Saginaw Highway; then west on East
Saginaw Highway to Nixon Road; then
north on Nixon Road to the point of
beginning.

(2) Potterville area: That portion of the
county bounded by a line drawn as
follows: Beginning at the intersection of
Otto Road and East Gresham Highway;
then east on East Gresham Highway to
North Royston Road; then south on
North Royston Road to Interstate 69;
then south from that point along an
imaginary line to the intersection of
Vermontville Road and the southern
portion of North Royston Road; then
south on North Royston Road to Packard
Highway; then west on Packard
Highway to Otto Road; then north on
Otto Road to the point of beginning.

Genesee County. The entire county.

Ingham County. The entire county.

Jackson County. The entire county.

Kent County. Kentwood/Wyoming
area: That portion of the county
bounded by a line drawn as follows:
Beginning at the intersection of 36th
Street SW. and Byron Center Avenue
SW.; then east on 36th Street SW.,
across U.S. Highway 131, and
continuing east on 36th Street SE. and
36th Street NW. to Eastern Avenue SE.;
then south on Eastern Avenue SE. to
68th Street SW.; then west on 68th
Street SW. to Burlingame Avenue SW.;
then north on Burlingame Avenue SW.
to 64th Street SW.; then west on 64th
Street SW. to Byron Center Avenue SW.;
then north on Byron Center Avenue SW.
to the point of beginning.

Lapeer County. The entire county.

Lenawee County. The entire county.

Livingston County. The entire county.

Macomb County. The entire county.

Monroe County. The entire county.

Oakland County. The entire county.

Roscommon County. Saint Helen area:
That portion of the county bounded by
a line drawn as follows: Beginning at
the intersection of Marl Lake Road and
North Saint Helen Road; then south on
North Saint Helen Road to the School
Road; then east on School Road to
Meridian Road; then south on Meridian
Road to Carter Lake Road; then west on
Carter Lake Road to Michigan Route 76;
then south on Michigan Route 76 to
Interstate 75; then west on Interstate 75
to Maple Valley Road; then north on
Maple Valley Road to its terminus; then
north from the terminus of Maple Valley
Road along the Higgins/Richland
Townships boundary line across Lake
St. Helen to the intersection of Richland
Township, Sections 18 and 19, and
Higgins Township, Sections 13 and 24;
then east along the southern boundary
of Higgins Township Section 18 to
Moore Road; then north on Moore Road
to Marl Lake Road, then east on Marl
Lake Road to the point of beginning.

Saginaw County. (1) Saint Charles
area: That portion of the county
bounded by a line drawn as follows:
Beginning at the intersection of South
Raucholz Road and Marion Road; then
east on Marion Road, across Michigan
Route 52, then continuing east along an
imaginary line to West Birch Run Road;
then east on West Birch Run Road to
Turner Road; then north on Turner Road
to Ryan Road; then continuing north
from that point along an imaginary line
to the boundary line between Saint
Charles Township and James Township;
then west along the boundary line
between Saint Charles Township and
James Township to West Townline
Road; then west on West Townline Road
to South Raucholz Road; then south on
South Raucholz Road to the point of
beginning.

(2) Shields area: That portion of the
county bounded by a line drawn as
follows: Beginning at the intersection of
Kennely Road and Geddes Road; then
east on Geddes Road to North River
Road; then south on North River Road
and continuing on South River Road to
Dutch Road; then west on Dutch Road
to South Miller Road; then south on
South Miller Road to Ederer Road; then
west on Ederer Road to Van Wormer
Road; then north on Van Wormer Road
to Gratiot Road (Michigan Route 46);
then west on Gratiot Road (Michigan
Route 46) to Kennely Road; then north,
west, and north on Kennely Road to the
point of beginning.

Shiawassee County. The entire
county.

St. Clair County. The entire county.

Washtenaw County. The entire
county.

Wayne County. The entire county.

Ohio

Defiance County. Hicksville
Township.

Fulton County. (1) That portion of
Fulton Township east of Township
Road 5.

(2) That portion of Swan Creek
Township north of County Road B and
east of County Road 5.

Henry County. That portion of Henry
County east of State Route 109 and
north of the Maumee River.

Lucas County. (1) That portion of
Monclova Township west of Weckerly
Road.

(2) That portion of Springfield
Township west of Crissy Road.

(3) Swanton Township.

Done in Washington, DG, this 28th day of
December 2004.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 05-38 Filed 1-3-05; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR Part 1486

RIN 0551-AA62

Emerging Markets Program

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Final rule.

SUMMARY: This final rule establishes
regulations applicable to the Emerging
Markets Program (EMP). The regulations
provide details concerning program
administration, including participant
eligibility, application requirements,
review and allocation process,
reimbursement rules and procedures,
financial reporting and project
evaluation requirements, appeal
procedures, and program controls.
DATES: Effective date: February 3, 2005.
Applicability date: This rule does not
apply to projects approved prior to the
effective date.
ADDRESSES: Denise Huttenlocker,
Director, Marketing Operations Staff,
Foreign Agricultural Service, United
States Department of Agriculture, 1400
Independence Avenue SW., Ag Box
1042, Room 4932-S, Washington, DC
20250-1042. Fax: (202) 720-9361; e-
mail: mosadmin@fas.usda.gov.
FOR FURTHER INFORMATION CONTACT:
Douglas Freeman by phone at (202)
720-4327, by fax at (202) 720-9361, or
by e-mail at emo@fas.usda.gov.
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SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule is issued in conformance
with Executive Order 12866. It has been
determined that this final rule will not
have an annual economic effect in
excess of $100 million; will not cause a
major cost increase in costs to
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; and will
not have an adverse effect on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises in
domestic or foreign markets.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988,
Civil Justice Reform. The rule would
have preemptive effect with respect to
any State or local laws, regulations or
policies which conflict with such
provisions or which otherwise impede
their full implementation; would not
have retroactive effect; and would
require administrative proceedings
before suit may be filed.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials (see the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115).

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule because the
Commodity Credit Corporation (CCC) is
not required by any provision of law to
publish a notice of proposed rulemaking
with respect to the subject matter of this
rule.

The Unfunded Mandates Reform Act of
1995

This rule contains no Federal
mandates under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
for State, local, and tribal governments
or the private sector. Thus, this rule is
not subject to the requirements of
sections 202 and 204 of the UMRA.

Executive Order 13132

It has been determined that this rule
does not have sufficient Federalism
implications to warrant the preparation
of a Federalism impact statement. The
provisions contained in this rule will
not have a substantial direct effect on

States or their political subdivisions, or
on the distribution of power and
responsibilities among the various
levels of government.

Paperwork Reduction Act of 1995

In accordance with provisions of the
Paperwork Reduction Act of 1995, the
Foreign Agricultural Service (FAS)
submitted an information collection
package to the Office of Management
and Budget (OMB). OMB assigned
control number 0551-0043 to the
information collection and record
keeping requirements. Copies of the
information collection may be obtained
from Kimberly Chisley, the Agency
Information Collection Coordinator, on
(202) 720-2568 or by e-mail to
Kimberly.Chisley@fas.usda.gov.

Government Paperwork Elimination
Act

The Foreign Agricultural Service is
committed to compliance with the
Government Paperwork Elimination Act
(GPEA), which requires Government
agencies, in general, to provide the
public the option of submitting
information or transacting business
electronically to the maximum extent
possible. Accordingly, applications for
participation in the Emerging Markets
Program may be submitted online.
Payment transactions will be handled
both electronically and in paper form.

Background

The EMP is authorized by Section
1542(d) of the Food, Agriculture,
Conservation, and Trade Act of 1990.
The Act directs the Secretary to make
available to emerging markets the
expertise of the United States to
“identify and carry out specific
opportunities and projects,” including
potential reductions in trade barriers,
“in order to develop, maintain, or
expand markets for United States
agricultural exports.” The EMP provides
funding for technical assistance
activities that develop, maintain, or
expand the export of U.S. agricultural
commodities to overseas emerging
markets, and which benefit primarily
U.S. industry as a whole.

The EMP is administered by
personnel of the Foreign Agricultural
Service. FAS implements this provision
by providing CCC funds for specific
projects to various entities, including
government agencies and U.S. private
entities, representing a wide range of
agricultural commodities and products.

Summary and Analysis of Contents

On June 22, 2004, CCC published a
rule in the Federal Register (69 FR
34616) proposing to establish

regulations for the Emerging Markets
Program. That rule also requested
interested parties to submit comments
by July 22, 2004. CCC received 10
comments on the proposed rule.
Following is a summary of the
comments that specifically address the
proposed rule and CCC’s responses to
these comments. General comments
relating to the value of the program,
editorial suggestions, and non-
substantive comments have been
omitted.

Discussion of Comments
General Information

Comment: Does the Emerging Markets
Program support both public and
private applications equally?

Response: While the EMP is available
to assist both public and private entities,
its primary purpose is to support the
market development efforts of the U.S.
private sector. CCC has clarified this
point in section 1486.100.

Eligibility, Applications and Funding

Comment: Under what conditions
may “‘profit-making” entities (section
1486.200) apply for program funding?
Section 1486.201 references research
and consulting firms, but does not
discuss other for-profits.

Response: CCC has revised section
1486.201 to include other for-profit
entities. CCC also clarified that such
entities must justify the use and need
for federal funding assistance and that
the use of program funds to supplement
the costs of normal day-to-day
operations is prohibited.

Comment: If the basic objective of the
EMP is the expanded export of value-
added foods, why does section 1468.100
refer to agricultural commodities which
is more inclusive?

Response: CCC assumes reference is
to section 1486.100, not 1468.100.

The first sentence under section
1486.100 clearly states that the EMP is
not limited to value-added products, but
to assist in the export of all U.S.
agricultural commodities and products
except tobacco.

Comment: No foreign involvement
should be tolerated.

Response: Foreign organizations,
government or private, may participate
as third parties in activities carried out
by U.S. entities. Their participation is
often critical to the success of a given
project. Foreign entities are not,
however, eligible for funding assistance
from the program.

Contributions and Reimbursements

Comment: Will the Emerging Markets
Program pay for the cost of commodity
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samples for an Emerging Markets
funded project?

Response: The EMP will reimburse
the cost of commodity samples for an
approved project assuming that the
expense is reasonable and it is included
in the application budget. However, the
shipping costs for commodity samples
are not eligible for reimbursement, but
can be included as a contribution to the
project. CCC has revised section
1486.403 by adding paragraph (b) (8) to
clarify this point.

Comment: There should never be
advance payments.

Response: The EMP is primarily
intended to assist small- and medium-
sized agricultural entities that may not
have the available funds to implement
a project without assistance from the
EMP. Therefore, while the majority of
the program’s funds are disbursed on a
reimbursement basis, the program
allows advances on a limited basis and
for short periods of time. CCC is
adopting the rule as proposed.

Reporting, Evaluation and Compliance

Comment: There is a need for a
repository for the conclusions and
outcome of these completed projects.

Response: Reporting is required for
each project, and final performance
reports must contain a description of the
findings and evaluations resulting from
completed projects. Final reports are
made available to the public on the
program’s Web site accessed through
http://www.fas.usda.gov.

Comment: Performance reports
should be closely monitored. Reports
last audited by Government
Accountability Office (GAO) show
severe fraud irregularities. GAO should
audit this program every three (3)
months for several years.

Response: Approved projects are
monitored regularly by EMP staff for the
full duration. In addition, the Foreign
Agricultural Service’s Compliance
Review Staff conducts regular reviews
of EMP-funded projects to ensure
compliance with all applicable federal
regulations, requirements and terms of
the agreements including financial
integrity and accountability. CCC is not
aware of any GAO report that cites
findings related to fraud or other
irregularities under the EMP. Therefore,
CCC is adopting the rule as proposed.

This rule includes other clarifying
changes to accompany the substantive
changes discussed herein.

List of Subjects in 7 CFR Part 1486

Agricultural Commodities, Exports,
Grant Programs—Agriculture, Technical
Assistance.

m Title 7 of the Code of Federal
Regulations is amended by adding a new
part 1486 to read as follows:

PART 1486—EMERGING MARKETS
PROGRAM

Subpart A—General Information

Sec.

1486.100 What is the Emerging Markets
Program?

1486.101 What special definitions apply to
this program?

1486.102 Is there a list of eligible emerging
market countries?

1486.103 Are regional projects possible
under the program?

Subpart B—Eligibility, Applications, and
Funding

1486.200 What entities are eligible to
participate in the program?

1486.201 Under what conditions may
research and consultant organizations,
individuals, or any other for-profit entity
apply to the program?

1486.202 Are there any ineligible entities?
1486.203 Which commodities/products are
eligible for consideration under the

program?

1486.204 Are multi-year proposals eligible
for funding?

1486.205 What types of funding are
available under the program?

1486.206 What is the Quick Response
Marketing Fund?

1486.207 What is the Technical Issues
Resolution Fund?

1486.208 How does an entity apply to the
program?

1486.209 How are program applications
evaluated and approved?

1486.210 Are there any limits on the
funding of proposals?

Subpart C—Program Operations

1486.300 How are applicants notified of
decisions on their applications?

1486.301 How is the working relationship
established between CCC and the
Recipient of program funding?

1486.302 Can changes be made to a project
once it has been approved?

1486.303 What specific contracting
procedures must be adhered to?

Subpart D—Contributions and
Reimbursements

1486.400 What are the rules on cost
sharing?

1486.401 What cost share contributions are
eligible?

1486.402 What are ineligible contributions?

1486.403 What expenditures may CCC
reimburse under the program?

1486.404 What expenditures are not eligible
for program funding?

1486.405 How are Recipients reimbursed
for project expenditures?

1486.406 Will CCC make advance payments
to Recipients?

Subpart E—Reporting, Evaluation, and
Compliance

1486.500 What are the reporting
requirements of the program?

1486.501 What is the rule on notifying field
offices of international travel?

1486.502 How is project effectiveness
measured?

1486.503 How is program compliance
monitored?

1486.504 How does a Recipient respond to
a compliance report?

1486.505 Can a Recipient appeal the
determinations of the Director, CRS?
1486.506 When will a project be reviewed?

1486.507 What is the effect of failing to
make required contributions?

1486.508 How long must Recipients
maintain original project records?

1486.509 Are Recipients allowed to charge
fees for specific activities in approved
projects?

1486.510 What is the policy regarding
disclosure of program information?

1486.511 What is the general policy
regarding ethical conduct?

1486.512 Has the Office of Management and
Budget reviewed the paperwork and
record keeping requirements contained
in this part?

Authority: 7 U.S.C. 5622 note.

Subpart A—General Information

§1486.100 What is the Emerging Markets
Program?

(a) The principal purpose of the EMP
is to assist U.S. entities in developing,
maintaining, or expanding the exports
of U.S. agricultural commodities and
products by providing partial funding
for technical assistance activities that
promote U.S. agricultural exports to
emerging markets, a consistent with
U.S. foreign policy interests. The
Program is intended primarily to
support export market development
efforts of the private sector, but the
Program’s resources may also be used to
assist public agricultural organizations
as well. Technical assistance may
include activities such as feasibility
studies, market research, sector
assessments, orientation visits,
specialized training, business
workshops, and similar undertakings.

(b) The EMP may be used to support
exports of U.S. agricultural commodities
and products only through generic
activities.

(c) Only initiatives that support the
export of U.S. agricultural commodities
and products are eligible for assistance
from the program. The program’s
resources may not be used to support
the export of another country’s products
to the United States, or to promote the
development of a foreign economy as a
primary objective.

(d) The program is administered by
personnel of USDA’s Foreign
Agricultural Service.
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§1486.101 What special definitions apply
to this program?

For purposes of this subpart, the
following definitions apply:

Activities—components of a project
which, when implemented collectively,
are intended to achieve a specific
market development objective.

Administrator—the Administrator of
FAS, or designee.

Advisory Committee—a group of
representatives from the private sector
appointed by the Secretary of
Agriculture whose primary mission is to
review proposals requesting funding
under the EMP and make
recommendations on projects and
programs that can enhance exports
through the use of program funds.

Agreement—a written assistance
agreement under this part.

Agricultural Commodity—an
agricultural commodity, food, feed,
fiber, wood, livestock, or insect, and any
product thereof; and fish harvested from
a U.S. aquaculture farm or harvested by
a vessel as defined in Title 46, United
States Code, in waters that are not
waters (including the territorial sea) of
a foreign country.

Attache/Counselor—the Foreign
Agricultural Service employee
representing United States Department
of Agriculture interests in the foreign
country in which promotional activities
are conducted.

CCC—Commodity Credit Corporation.

Compliance Review Staff—the office
within the Foreign Agricultural Service
responsible for performing reviews of
Recipients to ensure compliance under
this part.

Constraint—a condition in a
particular country or region which
inhibits the development, expansion, or
maintenance of exports of a specific
U.S. agricultural commodity or product.

Cost Share/Contribution—the amount
of funding (cash and in-kind) U.S.
entities are willing to commit from their
own resources in support of an
approved project.

Deputy Administrator—the Deputy
Administrator, Commodity and
Marketing Programs, Foreign
Agricultural Service, or designee.

Emerging Market—any country or
regional grouping that is taking steps
toward a market-oriented economy
through the food, agriculture, or rural
business sectors of the economy of the
country; has the potential to provide a
viable and significant market for United
States agricultural commodities or
products; a population greater than 1
million; and a per capita income level
below the level for upper middle-
income countries as determined by the
World Bank.

EMP—Emerging Markets Program.

FAS—Foreign Agricultural Service.

Generic Promotion—an activity that
does not involve or promote the
exclusive or predominant use of an
individual company name or logo or
brand name.

Project—an approach or undertaking
made up of one or more activities
which, taken together, are intended to
achieve a specific market development
objective.

Project Funds—the funds made
available to a Recipient by the
Commodity Credit Corporation under an
agreement, and authorized for
expenditure in accordance with this
part.

Proposal—an application for funding.

Recipient—a U.S. entity receiving
financial assistance directly from the
Commodity Credit Corporation or
Foreign Agricultural Service to carry out
a project.

SRTG—State Regional Trade Group.

STRE—sales and trade relations
expenses including meals, receptions,
refreshments, checkroom fees, tips, and
dining decorations.

UES—Unified Export Strategy.

USDA—United States Department of
Agriculture.

§1486.102 s there a list of eligible
emerging market countries?

The World Bank periodically
redefines the income limits on upper
middle-income economies.
Consequently, an absolute list of
“emerging market”’ countries has not
been established. However, CCC will
provide general guidance on country
eligibility in each program
announcement.

§1486.103 Are regional projects possible
under the program?

Projects that focus on regions, such as
the Caribbean Basin, rather than
individual countries, are eligible for
consideration provided such projects
target qualifying emerging markets in
the specified region. CCC may consider
activities which target qualified
emerging markets in a specific region,
but are conducted in a non-emerging
market because of its importance as a
central location and ease of access to
that region.

Subpart B—Eligibility, Applications,
and Funding

§1486.200 What entities are eligible to
participate in the program?

To participate in the EMP, U.S.
private or government entities must
demonstrate a role or interest in the
exports of U.S. agricultural commodities
or products. Government organizations

consist of federal, state, and local
agencies. Private entities include non-
profit trade associations, universities,
agricultural cooperatives, state regional
trade groups, and profit-making entities
and consulting businesses.

§1486.201 Under what conditions may
research and consultant organizations,
individuals, or any other for-profit entity
apply to the program?

(a) Proposals from research and
consulting entities will be considered
for funding assistance only with
evidence of substantial participation in
and financial support by U.S. industry
to a proposed project. Such support
most credibly is provided in the form of
actual monetary contributions to the
cost of a project.

(b) For-profit entities shall not use
program funds to conduct private
business or to promote private self-
interests. For-profit entities may not use
program funds to supplement the costs
of normal day-to-day operations or to
promote their own products or services
beyond specific uses approved in a
given project.

§1486.202 Are there any ineligible
entities?

Foreign organizations, whether
government or private, may participate
as third parties in activities carried out
by U.S. entities, but are not eligible for
funding assistance from the program.

§1486.203 Which commodities/products
are eligible for consideration under the
program?

All U.S. agricultural commodities/
products except tobacco are eligible for
consideration. Agricultural product(s)
should be comprised of at least 50
percent U.S. origin content by weight,
exclusive of added water, to be eligible
for funding. Projects which seek support
for multiple commodities are also
eligible.

§1486.204 Are multi-year proposals
eligible for funding?

Proposals for projects exceeding 1
year in duration may be considered. If
approved, funding for multi-year
projects is normally provided 1 year at
a time, with commitments beyond the
first year subject to interim evaluations
intended to assess the progress of the
project toward meeting its intended
objectives.

§1486.205 What types of funding are
available under the program?

CCC has established three pools of
funding within the EMP—the Central
Fund, the Quick Response Marketing
Fund, and the Technical Issues
Resolution Fund. Each year CCC will
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inform the public of the process by
which interested eligible entities may
submit proposals for funding under the
Central Fund. Because of the time
sensitive nature of issues intended to be
addressed, the Quick Response
Marketing Fund and the Technical
Issues Resolution Fund will be available
continuously with no application
deadline.

§1486.206 What is the Quick Response
Marketing Fund?

(a) This fund was established to
address priority constraints to market
access that arise because of unforeseen
events; market conditions in emerging
markets are often less predictable than
in more developed countries. It allows
responsiveness to time-sensitive
marketing problems or opportunities,
such as a change in an import regime or
the removal of a trade embargo; an
unexpected or unusual change in the
political or financial situation in a
country; or a significant change in crop
conditions—any of which may have an
immediate impact on the access of
particular commodities or products to
specific markets.

(b) Proposals for the Quick Response
Marketing Fund must identify specific
market access issues that also face time
constraints. Application content,
evaluation, and reporting requirements
are the same as for the Central Fund.

§1486.207 What is the Technical Issues
Resolution Fund?

(a) This fund was established to
address technical barriers to trade in
emerging markets worldwide by
providing technical assistance, training,
and exchange of expertise. These
include plant quarantine, animal health,
food safety, and other technical barriers
to U.S. exports based on unsound or
incomplete scientific information.

(b) Funding priorities are principally
those issues that are time sensitive and
are strategic areas of longer term
interest. Funding decisions are
determined primarily through a review
process that includes FAS and relevant
regulatory agencies. The review is based
upon the following criteria:

(1) The activity occurs in an eligible
country or region of market priority;

(2) The trade constraint warrants
intervention;

(3) The proposed activity is likely to
achieve an impact in the short-or long-
term;

(4) The Recipient is qualified to
undertake the proposed activity;

(5) The budget requested is reasonable
and includes leveraged resources;

(6) If applicable, a U.S. domestic
constraint or trade issue can be resolved
in support of a proposed activity; and

(7) The activity has support from
USDA field offices.

(c) Because of the time sensitive
nature of the issues intended to be
addressed by these funds, proposals,
whether private or government, may be
submitted at any time during the year.
Reviews of proposals are scheduled on
a monthly basis. An expedited review
may be requested but must be justified.

(d) Application content, evaluation,
and reporting requirements are the same
as for the Central Fund.

§1486.208 How does an entity apply to the
program?

CCC will periodically announce that
it is accepting proposals for
participation in the EMP. All relevant
information, including application
deadlines (for the Central Fund) and
proposal content, will be noted in the
announcement, and proposals must be
submitted in accordance with the terms
and requirements specified in the
announcement. CCC may request any
additional information it deems
necessary from any applicant in order to
evaluate properly any proposal.

§1486.209 How are program applications
evaluated and approved?

(a) General. Proposals received by the
application deadline stated in the
announcement for the Central Fund
undergo a multi-phase review by FAS
staff and the EMP Advisory Committee
to determine qualifications, quality and
appropriateness of projects, and
reasonableness of project budgets.

(b) Evaluation criteria. FAS will
consider a number of factors when
reviewing proposals, including:

(1) The ability of the entity to provide
an experienced U.S.-based staff with
knowledge and expertise to ensure
adequate development, supervision, and
execution of the proposed project;

(2) The entity’s willingness to
contribute resources, including cash and
goods and services of the U.S. industry,
with greater weight given to cash
contributions (for private sector
proposals only);

(3) The conditions or constraints
affecting the level of U.S. exports and
market share for the agricultural
commodity/product;

(4) The degree to which the proposed
project is likely to contribute to the
development, maintenance, or
expansion of U.S. agricultural exports to
emerging markets;

(5) Demonstration of how a proposed
project will benefit a particular industry
as a whole; and

(6) Past program results and
evaluations, if applicable.

(7) The following priority technical
assistance activities:

(i) Projects and activities which use
technical assistance designed
specifically to improve market access in
emerging markets such as activities
intended to mitigate the impact of
sudden political events or economic and
currency crises in order to maintain U.S.
market share;

(ii) Marketing and distribution of
value-added products, including new
products or new uses. Examples include
food service development, market
research on potential for consumer-
ready foods or new uses of a product,
and export feasibility studies.

(iii) Studies of food distribution
channels in emerging markets,
including infrastructural impediments
to U.S. exports; such studies may
include cross-commodity activities
which focus on problems which affect
more than one industry, e.g., grain
storage handling and inventory systems
development;

(iv) Projects that specifically address
various constraints to U.S. exports,
including sanitary and phytosanitary
issues and other non-tariff barriers;

(v) Assessments and follow-up
activities designed to improve country-
wide food and business systems, to
reduce trade barriers, to increase
prospects for U.S. trade and investment
in emerging markets, or to determine the
potential use for general export credit
guarantees;

(vi) Projects that help foreign
governments collect and use market
information and develop free trade
policies that benefit American exporters
as well as the target country or
countries; and

(vii) Short-term training in agriculture
and agribusiness trade that will benefit
U.S. exporters, including seminars and
training at trade shows designed to
expand the potential for U.S.
agricultural exports by focusing on the
trading system.

(c) Approval decision. CCC will
approve those applications that it
determines best satisfy the criteria and
factors specified in paragraph (b) of this
section. All decisions regarding the
disposition of an application are final.

§1486.210 Are there any limits on the
funding of proposals?

(a) The EMP is a relatively small
program intended primarily to promote
access to qualified emerging markets. Its
funds are intended for focused projects
with specific activities, rather than
expansive concept papers which
contain only broad ideas. Large, overly
expensive projects (e.g., in excess of
approximately $500,000) are rarely
appropriate for the program.
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(b) CCC will not reimburse 100
percent of the cost of any project
undertaken by the private sector. The
program is intended to provide
appropriate assistance to projects which
also have a significant amount of
financial contributions from other
sources, especially U.S. private
industry.

(c) Funding for continuing and
substantially similar projects is
generally limited to 3 years. After that
time, the project is assumed to have
proven its viability and, if necessary,
should be continued by the Recipient
with its own or with alternative sources
of funding.

Subpart C—Program Operations

§1486.300 How are applicants notified of
decisions on their applications?

FAS will notify each applicant in
writing of the final decision on its
application. For approvals, letters will
contain the notice of approval and any
required qualifications or adjustments to
the original proposal. For rejections,
letters will explain reasons why the
proposals were not approved for
funding.

§1486.301 How is the working relationship
established between CCC and the Recipient
of program funding?

(a) FAS will send an approval letter
followed by a project agreement to each
approved applicant. The approval letter
and agreement will specify the terms
and conditions applicable to the project,
including the levels of EMP funding and
cost-share contribution requirements.
The applicant is authorized to begin
implementation of the project as of the
date of the approval letter, unless
otherwise indicated.

(b) An applicant who accepts the
terms and conditions contained in the
agreement should so indicate by having
the appropriate authorizing official sign
the agreement and submit it to the
Director, Marketing Operations Staff,
FAS, USDA. The applicant may not be
reimbursed for approved project
expenses until the Recipient’s
authorizing official and CCC have
signed the agreement.

§1486.302 Can changes be made to a
project once it has been approved?

(a) Approved projects may be
modified if circumstances change in
such a way that they would likely affect
the progress and ultimate success of a
project. All requests for project
modifications must be made in writing
to FAS and must include:

(1) A justification as to why changes
to the project as originally designed are
needed;

(2) An explanation of the necessary
adjustments in approach or strategy;

(3) A description of necessary changes
in the project’s time line(s); and

(4) Necessary changes to the project’s
budget (e.g., shifting of budgetary
resources from one line item to another
in order to accommodate the changes).

(b) Extensions of project time lines
must be approved and made by FAS.

§1486.303 What specific contracting
procedures must be adhered to?

(a) The Recipient has full and sole
responsibility for the legal sufficiency of
all contracts it may enter into with one
or more third parties in order to carry
out an approved project and shall
assume financial liability for any costs
or claims resulting from suits,
challenges, or other disputes based on
contracts entered into by the Recipient.
Neither CCC nor any other agency of the
United States Government or any
official or employee of CCC or the
United States Government has any
obligation or responsibility with respect
to Recipient contracts with third parties.

(b) Recipients are responsible for
ensuring to the extent possible that the
terms, conditions, and costs of contracts
constitute the most economical and
effective use of project funds.

(c) All fees for professional and
consulting services paid to third parties
in any part with project funds must be
covered by written contracts.

(d) A Recipient shall:

(1) Ensure that all expenditures for
goods and services in excess of $25
reimbursed by CCC are documented by
a purchase order, invoice, or contract;

(2) Ensure that no employee or officer
participates in the selection or award of
a contract in which such employee or
officer, or the employee’s or officer’s
family or partners has a financial
interest or gains a financial benefit;

(3) Conduct all contracting in an open
manner. Individuals who develop or
draft specifications, requirements,
statements of work, invitations for bids,
or requests for proposals for
procurement of any goods or services
shall be excluded from competition for
such procurement;

(4) Base each solicitation for
professional or consulting services on a
clear and accurate description of the
requirements for the services to be
procured;

(5) Perform some form of fee, price, or
cost analysis, such as a comparison of
price quotations to market prices or
other price indicia, to determine the
reasonableness of the offered fees or
prices; and

(6) Document the decision-making
process.

Subpart D—Contributions and
Reimbursements

§1486.400 What are the rules on cost
sharing?

(a) The EMP is intended to
complement, not supplant, the efforts of
the U.S. private sector. Therefore, no
private sector proposal will be
considered without the element of cost-
share from the participant and/or U.S.
partners.

(b) There is no minimum or maximum
amount of cost share. The degree of
commitment to a proposed project
represented by the amount and type of
private funding are both used in
determining which proposals will be
approved. The type of cost share is also
not specified, though some
contributions are ineligible (§ 1486.402
below). Cost-share may be actual cash
invested or professional time of staff
assigned to the project. Proposals in
which the private sector is willing to
commit funds, rather than in-kind items
such as staff resources, and those with
higher amounts of cost-share, will be
given priority consideration.

(c) Cost-sharing is not required for
proposals from federal, state, or local
government agencies. It is mandatory
from all other eligible entities, even
when they are party to a joint proposal
with a government agency.

(d) Contributions from federal, state,
or local government agencies or
programs may not be counted toward
the cost share requirement. Similarly,
contributions from foreign (non-U.S.)
organizations may not be counted
toward the cost share requirement, but
may be included in 