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Presidential Documents

Title 3—

The President

[FR Doc. 04-28747
Filed 12-30-04; 8:45 am]
Billing code 4710-10-P

Presidential Determination No. 2005-13 of December 14, 2004

Waiver of Restrictions on Assistance to the Republic of
Uzbekistan under the Cooperative Threat Reduction Act of
1993 and Title V of the FREEDOM Support Act

Memorandum for the Secretary of State

Consistent with the authority vested in me by section 1306 of the National
Defense Authorization Act for Fiscal Year 2003 (Public Law 107-314), I
hereby certify that waiving the restrictions contained in subsection (d) of
section 1203 of the Cooperative Threat Reduction Act of 1993 (22 U.S.C.
5952), as amended, and the requirements contained in section 502 of the
FREEDOM Support Act (22 U.S.C. 5852) during Fiscal Year 2005 with respect
to the Republic of Uzbekistan is important to the national security interests
of the United States.

You are authorized and directed to transmit to the Congress this certification
and the associated report (including its classified annex) that has been
prepared by my Administration consistent with section 1306(b) of Public
Law 107-314. You are further authorized and directed to arrange for the
publication of this certification in the Federal Register.

~ /

THE WHITE HOUSE,
Washington, December 14, 2004.
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FEDERAL ELECTION COMMISSION

11 CFR Part 111
[Notice 2004—20]
Statement of Policy Regarding

Treasurers Subject to Enforcement
Proceedings

AGENCY: Federal Election Commission.
ACTION: Statement of policy.

SUMMARY: The Commission is issuing a
Policy Statement to clarify when, in the
course of an enforcement proceeding
(known as a Matter Under Review or
“MUR?”), a treasurer is subject to
Commission action in his or her official
or personal capacity, or both. Under this
policy, when the Commission
investigates alleged violations of the
Federal Election Campaign Act, as
amended, the Presidential Election
Campaign Fund Act, and the
Presidential Primary Matching Payment
Account Act (collectively “the Act” or
“FECA”) involving a political
committee, the treasurer will typically
be subject to Commission action only in
his or her official capacity. However,
when information indicates that a
treasurer has knowingly and willfully
violated a provision of the Act or
regulations, or has recklessly failed to
fulfill duties specifically imposed on
treasurers by the Act, or has
intentionally deprived himself or herself
of the operative facts giving rise to the
violation, the Commission will consider
the treasurer to have acted in a personal
capacity and make findings (and pursue
conciliation) accordingly. This Policy
Statement also addresses situations in
which treasurers are subject to
Commission action in both their official
and personal capacities, and situations
where successor treasurers are named.
The goal in adopting this policy is to
clarify when a treasurer is subject to
Commission action in a personal or
official capacity, while at the same time

preserving the Commission’s ability to
obtain an appropriate remedy that will
satisfactorily resolve enforcement
matters, or to seek relief in court, if
necessary, against a live person.
Importantly, the policy is grounded in
the statutory obligations specifically
imposed on treasurers and well-
established legal distinctions between
official and personal capacity
proceedings.

DATES: December 16, 2004.

FOR FURTHER INFORMATION CONTACT:
Peter G. Blumberg, Attorney, 999 E
Street, NW., Washington, DC 20463,
(202) 694—1650 or (800) 424—9530.

SUPPLEMENTARY INFORMATION:
I. Introduction

The Commission is modifying its
current practices to specify more clearly
when a treasurer is subject to a
Commission enforcement proceeding in
his or her “official”” and/or “personal”
capacity.? Specifically, when a
complaint asserts sufficient allegations
to warrant naming a political committee
as a respondent, the committee’s current
treasurer will also be named as a
respondent in his or her official
capacity. In these circumstances,
reason-to-believe and probable cause
findings against the committee will also
be accompanied by findings against the
current treasurer in his or her official
capacity. When the complaint asserts
allegations that involve a past or present
treasurer’s violation of obligations that
the Act or regulations impose
specifically on treasurers, then that
treasurer may, in the circumstances
described below, be named in his or her
personal capacity, and findings may be
made against the treasurer in that
capacity. Thus, in some matters the
current treasurer could be named in
both official and personal capacities.
Maintaining the Commission’s ability to
pursue a treasurer as a respondent in
either official or personal capacity
allows the Commission discretion to
fashion an appropriate remedy for
violations of the Act.2

1The terms “official capacity” and
“representative capacity’’ are generally
interchangeable, as are the terms “personal
capacity’” and “individual capacity.” See McCarthy
v. Azure, 22 F.3d 351, 359 n.12 (1st Cir. 1994).

2In any scenario, the Commission will, of course,
remain free to exercise its prosecutorial discretion
not to pursue a respondent. For example, the
Commission, in some cases, may decide not to

Notably, political committees are
artificial entities that can act only
through their agents, such as their
treasurers, and often can be, by their
very nature, ephemeral entities that may
exist for all practical purposes for a
limited period, such as during a single
election cycle. Due to these
characteristics, identifying a live person
who is responsible for representing the
committee in an enforcement action is
particularly important. Without a live
person to provide notice to and/or to
attach liability to, the Commission may
find itself at a significant disadvantage
in protecting the public interest and in
ensuring compliance with the laws it is
responsible for enforcing. By virtue of
their authority to disburse funds and file
disclosure reports and to amend those
reports, treasurers of committees are in
the best position to carry out the
requirements of a conciliation
agreement such as paying a civil
penalty, refunding or disgorging
contributions, and amending reports.

The Act designates treasurers to play
a unique role in a political committee;
indeed, a treasurer is the only office a
political committee is required to fill. 2
U.S.C. 432(a). Without a treasurer,
committees cannot undertake the host of
activities necessary to carry out their
mission, including receiving and
disbursing funds and publicly
disclosing their finances in periodic
reports filed with the Commission. Id.;
2 U.S.C. 434(a)(1). Given this statutory
role, especially the authority to receive
and disburse funds (e.g., pay a civil
penalty, refund improper contributions,
disgorge ill-gotten funds) on behalf of
the committee, designating the treasurer
as the representative of the committee
for purposes of compliance with the Act
makes sense.

Although the Commission may be
entitled to take action as to a treasurer
in both an official and individual
capacity, in the typical enforcement
matter the Commission expects that it
will proceed against treasurers only in
their official capacities. However, the
Commission will consider treasurers
parties to enforcement proceedings in
their personal capacities where
information indicates that the treasurer

pursue a predecessor treasurer who technically has
personal liability where the committee, through its
current treasurer, has agreed to pay a sufficient civil
penalty and to cease and desist from further
violations of the Act.
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knowingly and willfully violated an
obligation that the Act or regulations
specifically impose on treasurers or
where the treasurer recklessly failed to
fulfill the duties imposed by law, or
where the treasurer has intentionally
deprived himself or herself of the
operative facts giving rise to the
violation. In these circumstances, the
Commission may decide to find reason
to believe the treasurer has violated the
Act in his or her personal capacity, as
well as finding reason to believe the
committee violated the Act.

This statement of policy is intended
to provide clearer notice to respondents
and the public as to the nature of the
Commission’s enforcement actions,
improve the perception of fairness
throughout the regulated community,
and merge the Commission’s treasurer
designation into conceptually familiar
legal principles for the federal
judiciary.® The statement first surveys
the law on the official/personal capacity
distinction; next, addresses when the
Commission will proceed as to
treasurers in their official or personal
capacity or both; and finally, resolves
the reoccurring issues of successor
treasurers and substitution.

The Commission’s Proposed
Statement of Policy Regarding Naming
of Treasurers in Enforcement Matters
was published in the January 28, 2004,
Federal Register. 69 FR 4092 (January
28, 2004). One comment was received.
The commenter stated that the
Commission’s effort to clarify its
treasurer naming policy is welcome, but
he made several recommendations for
how the Commission could assist
treasurers to better understand their
potential personal liability, such as
requiring separate notices in instances
where a treasurer was named in his or
her individual and official capacities,
and by enacting the policy’s proposals
through a rulemaking, rather than a
policy statement. The commenter’s
suggestions were considered, but in
order to allow the Commission to retain
flexibility in processing its cases, and
because the policy statement combined
with existing laws and Commission
regulations provide sufficient notice to
treasurers of their responsibilities, the
suggested changes were not
implemented.

3 As discussed infra Part II., the phrases “official
capacity”” and “personal capacity’ are legal terms
of art that permeate such field as sovereign
immunity, bankruptcy, corporations, and federal
procedure. Their usage instantaneously identifies
for the judiciary when the Commission is pursuing
treasurers by virtue of their position, rather than by
product of their actions.

II. The Official/Personal Capacity
Distinction

In the seminal case of Kentucky v.
Graham, 473 U.S. 159 (1985), the
United States Supreme Court discussed
the distinction between official capacity
and personal capacity suits. The Court
determined that a suit against an officer
in her official capacity “generally
represent(s] only another way of
pleading an action against an entity of
which an officer is an agent.” Id. at 165.
In other words, an official capacity
proceeding ““is not a suit against the
official but rather is a suit against the
official’s office.” Will v. Mich. Dept. of
State Police, 491 U.S. 58, 71 (1989).
Accordingly, “an official-capacity suit
is, in all respects other than name, to be
treated as a suit against the entity.”
Graham, 473 U.S. at 166. Therefore, in
an official capacity suit, the plaintiff
seeks a remedy from the entity, not the
particular officer personally.

A “personal-capacity action is * * *
against the individual defendant, rather
than * * * the entity that employs
him.” Id. at 167°68. Since a ““[p]ersonal-
capacity suit[] seek[s] to impose
personal liability upon” a particular
individual, the individual is the true
party in interest. Id. Liability lies with
the particular officer personally, not
with the officer’s position. See id. at 166
n.11 (“Should the official die pending
final resolution of a personal-capacity
action, the plaintiff would have to
pursue his action against the decedent’s
estate.”); see also Hafer v. Melo, 502
U.S. 21, 27 (1991) (“‘officers sued in
their personal capacity come to court as
individuals”).

The “distinction between claims
aimed at a defendant in his individual
as opposed to representative capacity
can be found across the law.” McCarthy,
22 F.3d at 360 (citing numerous
Supreme Court, lower court, and state
cases referencing differences between
individual and official capacity claims
in multiple fields of law).# The official
capacity/individual capacity distinction
also carries societal significance. As the
McCarthy court explained:

The ubiquity of the [official capacity/
individual capacity] distinction is a
reflection of the reality that individuals in
our complex society frequently act on behalf

4 See Graham, 473 U.S. at 165 (42 U.S.C. 1983);
Stafford v. Briggs, 444 U.S. 527, 544 (1980) (venue
determination); Ex Parte Young, 209 U.S. 123, 159
(1908) (Eleventh Amendment); Northeast Fed.
Credit Union v. Neves, 837 F.2d 531, 534 (1st Cir.
1988) (jurisdictional purposes); Pelkoffer v. Deer,
144 B.R. 282, 285-86 (W.D. Pa. 1992) (bankruptcy);
Estabrook v. Wetmore, 529 A.2d 956, 958 (N.H.
1987) (applying doctrine that acts of a corporate
employee performed in his corporate capacity
generally do not form the basis for personal
jurisdiction over him in his individual capacity).

of other parties—a reality that often makes it
unfair to credit or blame the actor,
individually, for such acts. At the same time,
the law strikes a wise balance by refusing
automatically to saddle a principal with total
responsibility for a representative’s conduct,
come what may, and by declining
mechanically to limit an injured party’s
recourse to the principal alone, regardless of
the circumstances.

Id.

IIL. Treasurers in Their Official
Capacity

Clearly indicating that the current
treasurer is a party to an enforcement
proceeding in his or her official capacity
will improve the Commission’s
enforcement of the law in a number of
ways. Most importantly, it clarifies that
findings by the Commission (whether
“Reason To Believe” or “Probable Cause
To Believe”) or the signing of a
conciliation agreement only concerns
the treasurer in his or her capacity as
representative of the committee, not
personally. The practice also ensures
that a named individual who signs the
conciliation agreement on behalf of the
committee (or obtains legal
representation on behalf of the
committee) is the one empowered by
law to disburse committee funds to pay
a civil penalty, disgorge funds, make
refunds, and carry out other monetary
remedies that the committee agrees to
through the conciliation agreement.>
Also, naming a treasurer (in his or her
official capacity), as opposed to naming
simply the office of treasurer or just the
committee, not only provides the
Commission with an individual in every
instance to serve with notices
throughout the proceeding, but also
results in more accountability on behalf
of the committee—that is, a particular
person who will ensure that a
committee is responsive to Commission
findings.® Finally, specifying whether a
treasurer is a party to an enforcement
proceeding in his or her official or
personal capacity is consistent with use
of these terms as pleading conventions
in court actions. A probable cause
finding against a treasurer in his or her
official capacity makes clear to a district
court in enforcement litigation that the
Commission is seeking relief against the
committee, and would only entitle the

5In the absence of a treasurer, “the financial
machinery of the campaign grinds to a halt * * *”
FECv. Toledano, 317 F.3d 939, 947 (9th Cir. 2003),
reh’g denied; see 2 U.S.C. 432(a) (“No expenditure
shall be made * * * without the authorization of
the treasurer or his or her designated agent.”); 11
CFR 102.7(a) (designation of assistant treasurer).

6 Such accountability may be especially helpful
in matters involving committees that tend to be
ephemeral—existing for only a short time before
permanently disbanding operations.
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Commission to obtain a civil penalty
from the committee. See Graham, 473
U.S. at 165.

IV. Treasurers in Their Personal
Capacities

The Act places certain legal
obligations on committee treasurers, the
violation of which makes them
personally liable.” See, e.g., 2
U.S.C. 432(c) (keep an account of
various committee records), 432(d)
(preserve records for three years),
434(a)(1) (file and sign reports of
receipts and disbursements). The
Commission’s regulations further
require treasurers to examine and
investigate contributions for evidence of
illegality. See 11 CFR 103.3. Due to their
“pivotal role,” treasurers may be held
personally liable for failing to fulfill
their responsibilities under the Act and
the Commission’s regulations. See
Toledano, 317 F.3d at 947 (“The Act
requires every political committee to
have a treasurer, 2 U.S.C. 432(a), and
holds him personally responsible for the
committee’s recordkeeping and
reporting duties, id. 432(c)—(d), 434(a).

* * * Federal law makes the treasurer
responsible for detecting [facial
contribution] illegalities, 11 CFR
103.3(b), and holds him personally
liable if he fails to fulfill his
responsibilities, see 2 U.S.C. 437g(d) .

* * %) see also FECv. John A.
Dramesi for Cong. Comm., 640 F. Supp.
985 (D.N.J. 1986) (holding treasurer
responsible for failing to “make * * *
best efforts to determine the legality of”
an excessive contribution); FEC v. Gus
Savage for Cong. '82 Comm., 606 F.
Supp. 541, 547 (N.D. I1l. 1985) (“It is the
treasurer, and not the candidate, who
becomes the named defendant in federal
court, and subjected to the imposition of
penalties ranging from substantial fines
to imprisonment.”); 104.14(d) (“Each
treasurer of a political committee, and
any other person required to file any
report or statement under these
regulations and under the Act shall be
personally responsible for the timely
and complete filing of the report or
statement and for the accuracy of any

71f a past or present treasurer violates a
prohibition that applies generally to individuals,
the treasurer may be named as a respondent in his
or her personal capacity, and findings may be made
against the treasurer in that capacity. In this way,

a treasurer would be treated no differently than any
other individual who violates a provision of the
Act. The Act and the Commission’s regulations
apply to any “person,” which includes individuals.
See, e.g., 2 U.S.C. 432(b) (forward contributions to
the committee’s treasurer), 441e (receipt of
contributions from foreign nationals), and 441f
(making and knowingly accepting contributions in
the name of another).

information or statement contained in
it.”).

Thus, a treasurer may be named as a
respondent in a Matter Under Review in
his or her personal capacity, and
findings may be made against a
treasurer in the same capacity, when the
MUR involves the treasurer’s violation
of a legal obligation that the statute or
regulations impose specifically on
committee treasurers or when a
reasonable inference from the alleged
violation is that the treasurer knew, or
should have known, about the facts
constituting a violation.? In practice,
however, the Commission intends to
consider a treasurer the subject of an
enforcement proceeding in his or her
personal capacity only when available
information (or inferences fairly derived
therefrom) indicates that the treasurer
had knowledge that his or her conduct
violated a duty imposed by law, or
where the treasurer recklessly failed to
fulfill his or her duties under the act
and regulations, or intentionally
deprived himself or herself of facts
giving rise to the violations. If, at any
time in the proceeding, the Commission
is persuaded that the treasurer did not
act with the requisite state of mind,
subsequent findings against the
treasurer will only be made in his or her
official capacity.?

Should the Commission file suit in
district court following a finding of
probable cause against a treasurer in his
or her personal capacity, judicial relief,
including an injunction and payment of
a civil penalty, could be obtained
against the treasurer personally.
Graham, 473 U.S. at 166—168. Likewise,
when the Commission obtains relief
from a treasurer personally, the
obligation will follow the individual.
Thus, when a treasurer in his or her
personal capacity agrees to pay a civil

8Indeed, if FECA were construed to impose
liability on treasurers only in their official
capacities, it would effectively mean that only
committees are liable for violations under the
statute—which would have been easy enough for
Congress to accomplish by writing the Act to
impose reporting, recordkeeping, and other duties
on “committees” rather than “treasurers.” In fact,
in some instances, the Act and the Commission’s
regulations specifically impose obligations on
committees and committee officers and candidates.
See, e.g., 2 U.S.C. 441a(f) (receipt of excessive
contributions), 11 CFR 104.7(b) (best efforts).

9 Conversely, when a reason-to-believe finding is
made against a treasurer in his or her official
capacity only, but the potential violations at issue
involve obligations specifically imposed by the Act
or regulations on treasurers, the notice of the
finding will be accompanied by a letter advising
that the Commission could later decide to pursue
the treasurer in a personal capacity if information
shows that the treasurer knowingly and willfully
violated the Act, or recklessly failed to fulfill the
duties imposed by law, or intentionally deprived
himself or herself of the operative facts giving rise
to the violation.

penalty through a conciliation
agreement, or is ordered to pay a civil
penalty by a district court, a personal
obligation exists to pay the civil penalty.
(A separate civil penalty would likely be
assessed against the committee itself.)
Likewise, a cease and desist provision
(negotiated through conciliation) or an
injunction (imposed by a district court)
against a treasurer in his or her personal
capacity will still apply to that treasurer
in the event he or she subsequently
becomes treasurer with another
committee. Cf. Sec’y Exch. Comm’n v.
Coffey, 493 F.2d 1304, 1311 n.11 (6th
Cir. 1974) (“The significance of naming
an officer * * * personally is that
‘otherwise he is bound only as long as
he remains an officer * * *, whereas if
he is named [personally] he is
personally enjoined without limit of
time.””’) (quoting 6 L. Loss, Securities
Regulation 4113 (1969, supp. to 2d ed.)).

V. Treasurers in Both Capacities

There will likely be cases in which
the treasurer is subject to Commission
action in both his or her official and
personal capacity, as explained in supra
sections III. and IV. In such cases, the
Commission will clearly designate that
the findings are being made against the
treasurer in both capacities. See, e.g.,
United States v. Johnson, 541 F.2d 710,
711 (8th Cir. 1976) (applying a similar
standard in an action involving the
Federal Trade Commission when
finding that “[tlhe propriety of
including a person both as an individual
and as a corporate officer in a cease and
desist order has consistently been
upheld in instances where the person
included was instrumental in
formulating, directing and controlling
the acts and practices of the
corporation”) (citing Fed. Trade
Comm’n v. Standard Ed. Soc’y, 302 U.S.
112 (1937); Standard Distrib. v. Fed.
Trade Comm’n, 211 F.2d 7 (2d Cir.
1954); Benrus Watch Co. v. Fed. Trade
Comm’n, 352 F.2d 313 (8th Cir. 1965)).

For example, if a complaint alleges a
violation such as coordination or receipt
of contributions in the name of another,
the Commission intends initially to
name the treasurer as a respondent only
in his or her official capacity. Notably,
in these cases the reporting violation
stems from the same operative facts as
the principal violation. Only if the
Commission learns later that the
treasurer had knowledge of the
operative facts—for example, the
treasurer knew that an in-kind
contribution stemming from
coordination went unreported—or acted
recklessly, or intentionally deprived
himself or herself of the relevant facts,
might the Commission make findings
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against the treasurer in his or her
personal capacity.

In cases where the treasurer is subject
to Commission action in both official
and personal capacities, the respondents
could be named as “John Doe for
Congress and Joe Smith, in his official
capacity as treasurer and in his personal
capacity.” Alternatively, the
respondents could be named as “John
Doe for Congress and Joe Smith, in his
official capacity as treasurer” and ‘“‘Joe
Smith, in his personal capacity.”
Regardless of the form of the
notification, where a treasurer has been
named in both his or her official and
personal capacities, any resulting
conciliation agreement would be signed
by the treasurer on behalf of both the
committee and the treasurer in his or
her personal capacity.

VI. Successor Treasurers/Substitution

An issue closely related to the
official/personal capacity distinction is
whether a successor treasurer may be
substituted for a predecessor treasurer
in a matter under review. Often the
specific individual who was the
treasurer at the time of a violation is no
longer the treasurer during the
enforcement process. Whether the
successor treasurer or the predecessor
treasurer should be named as the
respondent depends on whether the
Commission is pursuing the treasurer in
his or her official capacity, personal
capacity, or both.

Currently, when OGC discovers that a
committee has changed treasurers after
the date of the activity on which the
finding was based, OGC typically notes
the change of treasurer, the date of the
change, the former treasurer’s name, and
indicates whether an amendment was
made to the Statement of Organization
in OGC’s next report to the Commission.
If a treasurer change is made after a
finding of reason to believe, then OGC
typically includes the new treasurer and
notes the change in its next report on
the matter. If a treasurer change is made
after a finding of probable cause to
believe, OGC sends the new treasurer a
supplemental probable cause brief
(incorporating the prior probable cause
brief), which states that the Commission
found probable cause to believe against
the committee and the treasurer’s
predecessor and will recommend
probable cause against the new
treasurer. After receiving a response or
waiting until the expiration of the
response period, OGC typically returns
to the Commission with a
recommendation as to the new
treasurer.

When the Commission pursues a
current treasurer in his or her official

capacity, successor treasurers will be
substituted for the predecessor
treasurer. In such cases, the Commission
is pursuing the official position (and,
therefore, the entity), not the individual
holding the position. See Will, 491 U.S.
at 71. Because an official capacity action
is an action against the treasurer’s
position, the Commission may
summarily substitute a new treasurer in
his or her official capacity at any stage
prior to a finding of probable cause to
believe.10

When a predecessor treasurer may be
personally liable, the Commission could
pursue the predecessor treasurer
individually, and not substitute the
successor treasurer for the predecessor
treasurer individually. See fn. 7;
Graham, 473 U.S. at 167—68. There
would be no legal basis for imputing
personal liability from a predecessor
treasurer’s misconduct to a successor
treasurer who did not personally engage
in the misconduct.

If the Commission were to pursue a
treasurer both officially and personally
and this treasurer is later replaced, the
Commission could pursue the
predecessor treasurer for any violations
for which he or she is personally liable,
and substitute the successor treasurer
for official capacity violations. Absent
some independent basis of liability, the
Commission does not intend to pursue
intermediate treasurers.!! See
Cal. Democratic Party v. FEC, 13 F.
Supp. 2d 1031, 1037 (E.D. Cal. 1998)
(dismissing individual capacity claims
against a former treasurer because
“there is no allegation that [the
treasurer] violated any personal
obligation” and dismissing official
capacity claims against him “since [he]
is no longer treasurer * * * and thus, is
not the appropriate person against

10 Pursuant to the final policy, the Commission is
not legally obligated to undertake the requirements
of 2 U.S.C. 437g(a)(3) when a successor treasurer
begins his or her position; although not legally
required to do so, the Commission would intend to
inform a new treasurer of the pending action and
make copies of the briefs available to the successor
treasurer.

11For example, while Treasurer A is the treasurer
for Joe Smith for Congress, a violation occurs that
subjects A to official liability and potentially to
individual liability. Treasurer A would be named in
his official capacity and notified in a reason-to-
believe notification of the potential for personal
liability. After the enforcement action has begun,
Treasurer A resigns and Treasurer B takes over. The
Commission would pursue Treasurer B in her
official capacity, and if the circumstances
warranted, Treasurer A in his individual capacity.
If Treasurer B resigns and is succeeded by Treasurer
C prior to the conclusion of the enforcement matter,
the Commission would then continue to pursue
Treasurer A in his individual capacity and pursue
Treasurer C in her official capacity. Treasurer B
would no longer be named in her official capacity.

whom an official capacity suit can be
maintained. * * *”),12

VII. Conclusion

Effective as of the date this Policy
Statement is published in the Federal
Register, and as more fully explained
above, the Commission will consider
treasurers of political committees
subject to enforcement proceedings as
follows:

1. In enforcement proceedings where
a political committee is a respondent,
the committee’s current treasurer will be
subject to Commission action “in (his or
her) official capacity as treasurer.”

2. In enforcement proceedings where
information indicates that a treasurer
(past or present) of a political committee
(a) knowingly and willfully violated the
Act or regulations, (b) recklessly failed
to fulfill the duties imposed by a
provision of the Act or regulations that
applies specifically to treasurers, or (c)
intentionally deprived himself or herself
of the operative facts giving rise to a
violation, the treasurer may be subject to
Commission action “in (his or her)
personal capacity.”

3. In enforcement proceedings where
information indicates that a treasurer of
a political committee is subject to
findings in both an official and personal
capacity (i.e., information indicates that
the committee’s current treasurer
violated the Act or regulations with the
requisite state of mind described in #2
above), the current treasurer may be
subject to Commission action in both an
official and personal capacity.

4. When the Commission makes
findings as to a treasurer in his or her
official capacity, successor treasurers
will be substituted as if the findings had
been made as to the successor.

5. In enforcement proceedings
involving provisions of the Act or
regulations that apply generally to
individuals (e.g., prohibitions against
the making of an excessive
contribution), the treasurer will be
subject to Commission action in his or
her personal capacity the same as any
other individuals.

12 A deeper examination of the court file indicates
that—despite the California Democratic Party
court’s assertion to the contrary—the Commission
never actually pled that the treasurer in this case
was personally liable. Rather, the complaint
references the treasurer “‘as treasurer” and the
Commission’s response to the treasurer’s motion to
dismiss indicates that the Commission was
pursuing the treasurer “in his official capacity.”
Compl., paragraphs 8, 58-59, Prayer paragraphs 1—
5; Resp. to Def. Mot. to Dismiss, p. 21. However,
the court’s statement in California Democratic Party
underscores the need for the Commission to
delineate more clearly the capacity in which it
pursues treasurers.
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Dated: December 23, 2004.
Bradley A. Smith,
Chairman, Federal Election Commission.
[FR Doc. 04—28668 Filed 12—30—-04; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19969; Directorate
Identifier 2004-SW-43-AD; Amendment 39—
13923; AD 2004—26-11]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron Canada Model 222,
222B, 222U, 230, and 430 Helicopters

AGENCY: Federal Aviation

Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
specified Bell Helicopter Textron
(BHTC) model helicopters. This action
requires certain checks and inspections
of the tail rotor blades. If a crack is
found, before further flight, this AD
requires replacing the tail rotor blade
(blade) with an airworthy blade. This
amendment is prompted by three
reports of cracked blades found during
scheduled inspections. The actions
specified in this AD are intended to
detect a crack in the blade and prevent
loss of a blade and subsequent loss of
control of the helicopter.

DATES: Effective January 18, 2005.

Comments for inclusion in the Rules
Docket must be received on or before
March 4, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD:

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically;

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically;

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DG 20590;

e Fax: (202) 493-2251; or

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this AD from Bell

Helicopter Textron Canada, 12,800 Rue
de I’Avenir, Mirabel, Quebec J7J1R4,
telephone (450) 437—-2862 or (800) 363—
8023, fax (450) 433-0272.

Examining the Docket

You may examine the docket that
contains the AD, any comments, and
other information on the Internet at
http://dms.dot.gov, or in person at the
Docket Management System (DMS)
Docket Offices between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket Office
(telephone (800) 647-5227) is located on
the plaza level of the Department of
Transportation Nassif Building at the
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

FOR FURTHER INFORMATION CONTACT:
Sharon Miles, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Guidance Group, Fort Worth, Texas
76193-0111, telephone (817) 222-5122,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: This
amendment adopts a new AD for the
specified BHTC model helicopters. This
action requires certain checks and
inspections of the blades. If a crack is
found, before further flight, this AD
requires replacing the blade with an
airworthy blade. This amendment is
prompted by three reports of cracked
blades found during scheduled
inspections. This condition, if not
detected, could result in loss of a blade
and subsequent loss of control of the
helicopter.

Transport Canada, the airworthiness
authority for Canada, notified the FAA
that an unsafe condition may exist on
the specified BHTC model helicopters.
Transport Canada advises of the
discovery of cracked blades during
scheduled inspections on three
occasions. Two cracks originated from
the outboard feathering bearing bore
underneath the flanged sleeves. The
third crack started from the inboard
feathering bearing bore. Investigation
found that the cracks originated from
either a machining burr or a corrosion
site in the bearing bore underneath the
flanged sleeves.

BHTC has issued Alert Service
Bulletin (ASB) No. 222-04-100 for
Model 222 and 222B helicopters, No.
222U-04-71 for Model 222U
helicopters, No. 230-04-31 for Model
230 helicopters, and No. 430-04-31 for
Model 430 helicopters, all dated August
27, 2004. The ASBs specify a repetitive
visual inspection every 3 hours time-in-
service (TIS) and a 50-hour inspection
of the blade root end around the

feathering bearings for a crack.
Transport Canada classified these ASBs
as mandatory and issued AD CF—-2004—
21, dated October 28, 2004, to ensure
the continued airworthiness of these
helicopters in Canada.

These helicopter models are
manufactured in Canada and are type
certificated for operation in the United
States under the provisions of 14 CFR
21.29 and the applicable bilateral
agreement. Pursuant to the applicable
bilateral agreement, Transport Canada
has kept the FAA informed of the
situation described above. The FAA has
examined the findings of Transport
Canada, reviewed all available
information, and determined that AD
action is necessary for products of these
type designs that are certificated for
operation in the United States.

This unsafe condition is likely to exist
or develop on other helicopters of the
same type designs. Therefore, this AD is
being issued to prevent loss of a blade
and subsequent loss of control of the
helicopter. This AD requires the
following:

e Within 3 hours time-in-service
(TIS), and at specified intervals, clean
and visually check both sides of each
blade for a crack in the area around the
tail rotor feathering bearing. An owner/
operator (pilot) may perform the check
for cracked blades. Pilots may perform
these checks because they require no
tools, can be done by observation, and
can be done equally well by a pilot or
a mechanic. However, the pilot must
enter compliance with these
requirements into the helicopter
maintenance records by following 14
CFR 43.11 and 91.417(a)(2)(v).

e Within 50 hours TIS and at
specified intervals, clean and inspect
both sides of each blade for a crack
using a 10X or higher magnifying glass.

e If a crack is found even in the paint
during a visual check or during a 50-
hour TIS inspection, before further
flight, a further inspection of the blade
for a crack is required as follows:

¢ Remove the blade. Remove the
paint to the bare metal in the area of the
suspected crack by using Plastic Metal
Blasting (PMB) or a nylon web abrasive
pad and abrading the blade surface in a
span-wise direction only.

¢ Using a 10X or higher power
magnifying glass, inspect the blade for
a crack.

e If a crack is found, before further
flight, replace the blade with an
airworthy blade.

¢ Ifno crack is found in the blade
surface, refinish the blade by applying
one coat of MIL-P-23377 or MIL-P-
85582 Epoxy Polyamide Primer so that
the primer overlaps the existing coats



8 Federal Register/Vol.

70, No. 1/Monday, January 3, 2005/Rules and Regulations

just beyond the abraded area. Let the
area dry for 30 minutes to 1 hour. Then,
apply one sealer coat of Polyurethane
MILC85285 TYI CL2, color Number
27925 (semi-gloss white) per Fed. Std.
595 and reinstall the blade.

The short compliance time involved
is required because the previously
described critical unsafe condition can
adversely affect the controllability and
structural integrity of the helicopter.
Therefore, checking the blade within 3
hours TIS and at intervals not to exceed
3 hours TIS is required, and this AD
must be issued immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

We estimate that this AD will affect
156 helicopters and require:

e 1/ hour for a pilot check, assuming
200 a year; and 2 hours for a
maintenance inspection, assuming 12 a
year at an average labor rate of $65 per
work hour;

e Parts cost at about $13,410 per
helicopter, assuming one blade
replacement a year. Based on these
figures, the estimated total cost impact
of the AD on U.S. operators is
$2,842,320 per year.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written data, views, or arguments
regarding this AD. Send your comments
to an address listed under ADDRESSES.
Include “Docket No. FAA-2004—-19969;
Directorate Identifier 2004-SW—-43-AD”
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the AD. We will consider all comments

received by the closing date and may
amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of our docket Web site,
you can find and read the comments to
any of our dockets, including the name
of the individual who sent the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78), or you may visit
http://dms.dot.gov.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the DMS to examine the
economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,

Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

AD 2004-26-11 Bell Helicopter Textron
Canada: Amendment 39-13923. Docket
No. FAA-2004-19969; Directorate
Identifier 2004—SW—-43—-AD.
Applicability: The following helicopter
models, identified by serial number and with
the following part number (P/N) tail rotor
blade (blade), installed, certificated in any
category.

Model

Serial No.

Blade P/N

47006 through 47089

49001 through 49105

47131 through 47156 ....
47501 through 47574 ....
23001 through 23038 ....

222-016-001-123, —127, —131, and —135.
222-016-001-123, —127, —131, and —135.
222-016-001-123, and —131.
222-016-001-123, and —131.
222-016-001-123, and —131.

Compliance: Required as indicated.

To detect a crack in the blade and prevent
loss of the blade and subsequent loss of
control of the helicopter, accomplish the
following:

(a) Within 3 hours time-in-service (TIS)
and at intervals not to exceed 3 hours TIS,
clean and visually check both sides of each

blade for a crack in the paint in the areas

shown in Figure 1 of this AD. An owner/
operator (pilot), holding at least a private

pilot certificate, may perform this visual
check and must enter compliance with this
paragraph into the helicopter maintenance
records by following 14 CFR sections 43.11
and 91.417(a)(2)(v).

BILLING CODE 4910-13-P
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AREA OF INSPECTION

222-016-001-123 and -127

AREA OF INSPECTION

222-016-001-131 and 135

Figure 1. Blade inspection area

BILLING CODE 4910-13-C

Note 1: Bell Helicopter Textron Alert
Service Bulletins 222—04-100, 222U-04-71,
230-04-31, and 430-04-32, all dated August
27, 2004, pertain to the subject of this AD.

(b) If a crack is found in the paint while
complying with paragraph (a) of this AD,
before further flight, inspect the blade by
removing the blade and by abrading the area
and following the other requirements in
paragraph (c) of this AD.

(c) Within the next 50 hours TIS, unless
accomplished previously, and at intervals not
to exceed 50 hours TIS, clean the blade by

wiping down both surfaces of each blade in
the inspection area depicted in Figure 1 of
this AD using aliphatic naptha (C-305) or
detergent (C-318) or equivalents. Using a 10X
or higher power magnifying glass, visually
inspect both sides of the blade in the areas
depicted in Figure 1 of this AD.

(1) If even a crack is found in the paint,
before further flight, remove the blade.

(2) Remove the paint to the bare metal in
the area of the suspected crack by using
Plastic Metal Blasting (PMB) or a nylon web
abrasive pad. Abrade the blade surface in a
span-wise direction only.

Note 2: PMB may cause damage to
helicopter parts if performed by untrained
personnel. BHT-ALL-SPM, chapter 3,
paragraph 3—24 pertains to the subject of this
AD

(3) Using a 10X or higher power
magnifying glass, inspect the blade for a
crack.

(i) If a crack is found, before further flight,
replace the blade with an airworthy blade.

(ii) If no crack is found in the blade
surface, refinish the blade by applying one
coat of MIL-P-23377 or MIL-P—85582 Epoxy
Polyamide Primer so that the primer overlaps
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the existing coats just beyond the abraded
area. Let the area dry for 30 minutes to 1
hour. Then, apply one sealer coat of
Polyurethane MILC85285 TYI CL2, color
Number 27925 (semi-gloss white) per Fed.
Std. 595. Reinstall the blade.

Note 3: BHT-ALL-SPM, chapter 4,
pertains to painting.

(d) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Safety Management Group,
FAA, for information about previously
approved alternative methods of compliance.

(e) Special flight permits may be issued by
following 14 CFR 21.197 and 21.199 to
operate the helicopter to a location where the
requirements of this AD can be accomplished
provided you do not find a crack in the paint
during a check or inspection.

(f) This amendment becomes effective
January 18, 2005.

Note 4: The subject of this AD is addressed
in Transport Canada (Canada) Airworthiness
Directive CF—2004—-21, dated October 28,
2004.

Issued in Fort Worth, Texas, on December
23, 2004.
Kim Smith,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 04—28628 Filed 12—30-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-182—-AD; Amendment
39-13882; AD 2004-24-06]

RIN 2120-AA64
Airworthiness Directives; Saab Model

SAAB SF340A and SAAB 340B Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document corrects a
typographical error that appeared in
airworthiness directive (AD) 2004—24—
06 that was published in the Federal
Register on November 30, 2004 (69 FR
69505). The typographical error resulted
in incorrect reference to certain main
landing gear (MLG) part numbers as
retract actuator bracket attachment bolt
(RABAB) part numbers. This AD is
applicable to certain Saab Model SAAB
SF340A and SAAB 340B series
airplanes. This AD requires replacement
of the RABAB of the MLG with a new
RABAB; reidentification of the MLG
shock strut; an inspection for corrosion,
fretting, or other damage of certain
RABABS; and applicable corrective
actions.

DATES: Effective January 4, 2005.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer;
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Airworthiness Directive (AD) 2004—24—
06, amendment 39—13882, applicable to
certain Saab Model SAAB SF340A and
SAAB 340B series airplanes, was
published in the Federal Register on
November 30, 2004 (69 FR 69505). That
AD requires replacement of the retract
actuator bracket attachment bolt
(RABAB) of the main landing gear
(MLG) with a new RABAB;
reidentification of the MLG shock strut;
an inspection for corrosion, fretting, or
other damage of certain RABABs; and
applicable corrective actions.

As published, the AD contains an
incorrect reference to the old RABAB
part number. Instead of the RABAB part
number, certain MLG assembly part
numbers were listed as RABAB part
numbers.

Since no other part of the regulatory
information has been changed, the final
rule is not being republished in the
Federal Register.

The effective date of this AD remains
January 4, 2005.

§39.13 [Corrected]

m In the Federal Register of November
30, 2004, on page 69506, make the
following corrections:

m 1. In the first column, following
instruction 2, the airworthiness directive
number “2004-24-067" is corrected to
read ‘“2004—24-06"’;

m 2. In the second column, paragraph (c)
of this AD 2004-24-06 is corrected to

read as follows:
* * * * *

(c) As of the effective date of this AD,
no person may install a MLG shock
strut, part number (P/N) AIR83022-5
through —18 inclusive, or P/N
AIR83064-1 through -5 inclusive, on
any airplane; and no person may install
a RABAB, P/N AIR124792, on any MLG
shock strut.

* * * * *

Issued in Renton, Washington, on
December 21, 2004.

Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—28653 Filed 12-28-04; 1:42 pm]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM—-409—-AD; Amendment
39-13853; AD 2004-22-25]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 767-200, —-300, and —300F Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document corrects an
error that appeared in airworthiness
directive (AD) 2004—22-25, which was
published in the Federal Register on
November 9, 2004 (69 FR 64839). The
error resulted in the incorrect reference
to cable spacers. This AD is applicable
to certain Boeing Model 767-200, —300,
and —300F series airplanes. This AD
requires a one-time inspection for
discrepancies of all wire bundles,
including certain power feeder cables,
of the electrical system in the forward
cargo compartment ceiling at certain
stations; and corrective actions if
necessary.

DATES: Effective December 14, 2004.
FOR FURTHER INFORMATION CONTACT:
Elias Natsiopoulos, Aerospace Engineer,
Systems and Equipment Branch, ANM—
1308, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 917-6478; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:
Airworthiness Directive (AD) 2004—22—
25, amendment 39-13853, applicable to
certain Boeing Model 767-200, —300,
and —300F series airplanes, was
published in the Federal Register on
November 9, 2004 (69 FR 64839). That
AD requires a one-time inspection for
discrepancies of all wire bundles,
including certain power feeder cables,
of the electrical system in the forward
cargo compartment ceiling at certain
stations; and corrective actions if
necessary.

As published, the third cell of
paragraph (a)(2)(ii) of Table 1 of AD
2004-22-25 states, “* * * install
sleeving, lacing tape, cable spacers, and
straps,” in accordance with Boeing Alert
Service Bulletin 767-24A0128, Revision
3, dated June 24, 2004 (cited as the
appropriate service information for
accomplishing the required actions). We
incorrectly specified ‘“‘cable spacers” as
part of the installation requirements if
the clearance between the power feeder
cables and cargo liner standoffs is less
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than 0.13 inch. The service bulletin
does not describe procedures for
installation of cable spacers in that area.
Therefore, we have determined that
“cable spacers” should be removed from
the requirements of paragraph (a)(2)(ii)
of Table 1 of that AD.

Since no other part of the regulatory
information has been changed, the final
rule is not being republished in the
Federal Register.

The effective date of this AD remains
December 14, 2004.

§39.13 [Corrected]

m On page 64842, in Table 1, paragraph
(a)(2)(ii) of AD 2004—22-25 is corrected
to read as follows:

* * * * *

TABLE 1.—CLEARANCE BETWEEN WIRE BUNDLES AND CARGO LINER STANDOFFS

If the clearance between the—

Is—

Then—

(i) Wire bundles and cargo liner standoffs

(i) Power feeder cables and cargo liner standoffs .....

0.25 inch or more
Between 0.13 and 0.25 inch
Less than 0.13 inch

0.13 inch or more
less than 0.13 inch

No further action is required by this AD.

Install sleeving and lacing tape.

Install sleeving, lacing tape, cable spacers, and
straps.

No further action is required by this AD.

Install sleeving, lacing tape, and straps.

* * * * *

Issued in Renton, Washington, on
December 22, 2004.

Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-28666 Filed 12—-30-04; 8:45 am]|
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404, 408 and 416
[Regulations No. 4, 8, and 16]
RIN 0960-AG06

Expanded Authority for Cross-Program
Recovery of Benefit Overpayments

AGENCY: Social Security Administration.

ACTION: Final rules with request for
comment.

SUMMARY: To implement part of the
Social Security Protection Act of 2004
(SSPA), we are revising our rules on the
recovery of overpayments incurred
under one of our programs from benefits
payable to the overpaid individual
under other programs we administer.
Provisions of the SSPA expand the
authority for cross-program recovery of
overpayments made in our various
programs. Implementation of these
regulatory revisions when they become
effective will yield significant program
savings.

Although we are issuing these rules as
final rules, we are also requesting
comments on certain material changes
from the proposed rules we previously
published concerning expanded cross-
program recovery. These changes would
allow us to use cross-program recovery
if: an individual is no longer receiving
benefits under a particular program but
is making regular monthly installments
to refund an overpayment previously

received under that program; or an
individual is receiving monthly
payments under a particular program
and we are recovering a previous
overpayment made under that program
by adjusting the amount of those
monthly benefits. We will not
implement these changes before we
consider comments which we receive by
the date provided below and publish a
document in the Federal Register. If we
determine that any further changes in
these sections are warranted, we will
publish revised rules. See “Additional
Changes” in the SUPPLEMENTARY
INFORMATION section for further
discussion.

DATES: These rules are effective January
3, 2005. We invite public comments on
§§404.530(b), 408.930(b), and
416.572(b). To be sure that we consider
your comments on these changes, we
must receive them by February 2, 2005.
ADDRESSES: You may give us your
comments by: using our Internet site
facility (i.e., Social Security Online) at
http://policy.ssa.gov/pnpublic.nsf/
LawsRegs or the Federal eRulemaking
Portal at http://www.regulations.gov; e-
mail to regulations@ssa.gov; telefax to
(410) 966—2830; or letter to the
Commissioner of Social Security, P.O.
Box 17703, Baltimore, Maryland 21235-
7703. You may also deliver them to the
Office of Regulations, Social Security
Administration, 100 Altmeyer Building,
6401 Security Boulevard, Baltimore,
Maryland 21235-6401, between 8 a.m.
and 4:30 p.m. on regular business days.
Comments are posted on our Internet
site at http://policy.ssa.gov/
pnpublic.nsf/LawsRegs or you may
inspect them on regular business days
by making arrangements with the
contact person shown in this preamble.

Electronic Version

The electronic file of this document is
available on the date of publication in

the Federal Register at http://
www.gpoaccess.gov/fr/index.html. It is
also available on the Internet site for
SSA (i.e., Social Security Online) at
http://policy.ssa.gov/pnpublic.nsf/
LawsRegs.

FOR FURTHER INFORMATION CONTACT:
Richard Bresnick, Social Insurance
Specialist, Office of Regulations, Social
Security Administration, 100 Altmeyer
Building, 6401 Security Boulevard,
Baltimore, MD 21235-6401, (410) 965—
1758 or TTY (410) 966—-5609. For
information on eligibility or filing for
benefits, call our national toll-free
number, 1-800-772-1213 or TTY 1-
800-325—-0778, or visit our Internet site,
Social Security Online, at http://
www.soclalsecurity.gov.

SUPPLEMENTARY INFORMATION:

Background

Section 210 of the SSPA, Public Law
108-203, enacted on March 2, 2004,
significantly expands our ability to
recover overpayments made in one of
our programs from benefits payable to
the overpaid individual under other
programs we administer. These
programs are Social Security benefits
under title IT of the Social Security Act
(the Act), Special Veterans Benefits
(SVB) under title VIII of the Act and
Supplemental Security Income (SSI)
benefits under title XVI of the Act.

Prior to enactment of the SSPA,
sections 808, 1147 and 1147A of the Act
allowed cross-program adjustment to
recover overpayments as follows:

¢ We could withhold no more than 10
percent of any title II benefit payment
(i.e., a current monthly payment and a
past-due payment) to recover an SSI
overpayment, if the person is not
currently eligible for SST;

¢ We could withhold any title II
benefit payment to recover an SVB
overpayment, if the person is not
qualified for SVB;
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e We could withhold no more than 10
percent of any SVB payment to recover
an SSI overpayment, if the person is not
currently eligible for SSI;

¢ We could withhold any SVB
payment to recover a title II
overpayment, if the person is not
currently receiving title II benefits.

The Act did not allow us to withhold
SSI payments to recover title II or SVB
overpayments.

Section 210 of the SSPA repealed
section 1147A and cross-program
recovery provisions in section 808 of the
Act and amended section 1147 to
expand our cross-program recovery
authority to allow recovery of an
overpayment occurring under any of
these programs from benefits or
payments due in any other of these
programs at a rate not to exceed 10
percent of the monthly benefit. It allows
for unlimited withholding of past-due
benefits in one program to recover an
overpayment paid under another
program. It also allows for cross-
program recovery even if the individual
is entitled under the program in which
the overpayment was made.

Explanation of Changes

We are changing the regulations in 20
CFR parts 404, 408 and 416 to reflect the
expanded cross-program recovery
authority.

Currently, part 404 has no provisions
permitting cross-program recovery. In
part 404, we are adding new §§ 404.530,
.535, .540, and .545, which parallel
existing regulations at §§ 408.930
through 408.933, to include the
expanded authority to recover title II
overpayments as follows:

e We may withhold from a current
monthly SSI payment no more than the
lesser of that payment or 10 percent of
the monthly income (as defined in the
regulation) to recover a title II
overpayment;

¢ We may withhold no more than 10
percent of current monthly SVB
payments to recover a title II
overpayment;

¢ We may withhold up to 100 percent
of SSI and SVB past-due payments to
recover a title I overpayment.

We are changing §§408.930 through
408.933 to reflect the expanded
authority to recover title VIII
overpayments as follows:

e We may withhold from a current
monthly SSI payment no more than the
lesser of that payment or 10 percent of
the monthly income to recover an SVB
overpayment;

¢ We may withhold no more than 10
percent of current monthly title II
benefits to recover an SVB overpayment;

e We may withhold up to 100 percent
of title IT and SSI past-due payments to
recover an SVB overpayment.

We are changing the regulations at
§416.570 to delete obsolete information.
We are changing the regulations at
§416.572 and adding §§416.573, .574,
and .575 to reflect the expanded
authority to recover title XVI
overpayments as follows:

¢ We may withhold no more than 10
percent of current monthly title II
benefits to recover an SSI overpayment;

¢ We may withhold no more than 10
percent of current monthly SVB
payments to recover an SSI
overpayment;

e We may withhold up to 100 percent
of title Il and SVB past-due payments to
recover an SSI overpayment.

The new sections follow the same
structure as the existing regulations at
§§408.930 through 408.933. We believe
that this format is easy for members of
the public to understand. We are
removing the title Il example from
§416.572 because the example
illustrated how we applied the 10
percent limit to past-due title II benefits.
Under the new law, this limitation no
longer applies. We are removing the title
VIII example from § 416.572 because we
have added a cross-reference to the title
VIII regulations that explain how title
VIII benefits are computed.

We are removing from the SVB and
SSI regulations the provisions that
preclude cross-program recovery when
the overpaid person is currently eligible
for payment under the program from
which we made the overpayment. The
amended statute does not contain that
restriction. As revised, §416.572(b) also
states that if we are already recovering
an overpayment from title II benefits,
the maximum amount which may be
withheld from title XVI monthly
benefits is the lesser of the person’s title
XVI benefit for that month or 10 percent
of the person’s total income for that
month, not including the title Il income
used to compute the title XVI benefit.

Like the current regulations in 20 CFR
part 408, subpart I, and part 416,
subpart E, the final regulations for each
program require that, before we impose
cross-program recovery, we will notify
the overpaid person of the proposed
action and allow the overpaid person an
opportunity to pay the remaining
balance of the overpayment debt, to
request review of the status of the debt,
to request waiver of recovery, and to
request recovery of the debt from
current monthly benefits at a different
rate than that stated in the notice. We
will not begin cross-program recovery
from current monthly benefits until 30
calendar days have elapsed after the

date of the notice. If within that time
period the person requests review of the
debt, waiver of recovery of the debt, or
reduction of the rate of recovery from
current monthly benefits stated in the
notice, we will not take any action to
reduce current monthly benefits before
we notify the debtor of our
determination on the request. As
permitted by section 1147(b)(2)(A) of
the Act, the regulations provide that, if
we find that the overpaid person or that
person’s spouse was involved in willful
misrepresentation or concealment of
material information in connection with
the overpayment, we can withhold the
entire amount of the current monthly
benefit.

Following the discussion of our
responses to public comments, we
address changes that we made in
§§404.530(b), 408.930(b) and 416.572(b)
from the versions published in the
notice of proposed rulemaking. See
below under the heading Additional
Changes.

Public Comments

On August 24, 2004, we published
proposed rules in the Federal Register
at 69 FR 51962 and provided a 30-day
period for interested parties to
comment. We received comments from
six organizations. Because some of the
comments received are quite detailed,
we have condensed, summarized or
paraphrased them in the discussion
below. We address all of the significant
issues raised by the commenters that are
within the scope of the proposed rules.

Comment: Four organizations
commented that the terms “willful
misrepresentation”” and ‘‘concealment of
material fact” are not defined
adequately in these regulations. They
also commented that the actions of a
recipient’s spouse do not always reflect
the intentions of the recipient and the
recipient may not even be aware of his
or her spouse’s actions. Concerns were
expressed that imposition of the 100
percent withholding could adversely
affect innocent spouses and that the 100
percent withholding would be imposed
improperly or without appropriate
development to make a determination of
willful misrepresentation or
concealment of material information.

Response: The concepts of willful
misrepresentation and concealment of
material information for the purpose of
Cross-program recovery are not new.
Since 2000, we have applied the same
policy and procedures regarding willful
misrepresentation and concealment of
material information for cross-program
recovery purposes as we apply when we
collect SSI overpayments from monthly
SSI benefits under section 1631(b) of the
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Act and 20 CFR 416.571. The new
regulations continue this practice under
the expanded cross-program recovery
authorized by section 210 of the SSPA.
The new regulations include cross-
references to the definition of the term
“concealment of material information”
in other regulations. Also, our operating
instructions provide more detailed
definitions and examples to guide SSA
staff in determining whether willful
misrepresentation or concealment of
material information occurred.

In order to determine a person’s
continuing eligibility for SSI and the
amount payable, we need to have
accurate information about his or her
spouse’s income, living arrangements
and resources. If the person is overpaid
because the spouse willfully
misrepresented or concealed material
information, we think it is our
stewardship duty to apply the 100
percent collection rule when
appropriate. Our field offices have
detailed instructions regarding the
process for imposing 100 percent
withholding due to willful
misrepresentation or concealment of
material information in connection with
an overpayment. Whenever we propose
to collect at the 100 percent rate, the
person will be notified and have the
opportunity to protest before we would
take this action. We would take all
factors into consideration before
imposing 100 percent withholding.
Moreover, an overpaid person whose
spouse caused the overpayment may
request that we waive collection, and
we will grant waiver to a person who is
without fault and satisfies the other
waiver criteria.

Comment: Three organizations stated
that we should include in the notices
described in §§ 404.540, 408.932 and
416.574 the same information about the
cause of the overpayment and the
overpaid amount that we include in the
initial notice of overpayment. They state
that the information should be included
because they feel a person cannot
adequately identify or question an
overpayment without more information.
Two of the organizations also suggested
that the notice advise the person that
waiver can be requested at any time.

Response: After considering the
comments, we decided not to adopt the
suggested changes regarding
information about the causes and
original amount of the overpayment.
The new notice described in §§404.540,
408.932 and 416.574 will show the
balance of the overpayment at the time
we send the notice. The initial notice of
overpayment previously sent to the
overpaid individual includes
information such as the beginning

balance of the overpayment, the cause of
the overpayment, and the monthly
amounts received compared to the
monthly amounts that the person
should have received for each month of
the overpaid period. We include the
more detailed information in initial
notices of overpayment because those
notices give overpaid individuals the
right to request appeal of the fact or
amount of the overpayment. To exercise
that right, the overpaid individual needs
to know specifically the overpayment
amount, when the overpayment
occurred, how the overpayment was
calculated, and why the overpayment
occurred.

The notices described in §§ 404.540,
408.932 and 416.574 are sent to the
overpaid individual after the individual
has had the opportunity to appeal the
initial overpayment determination. At
the time that this additional notice is
sent, the individual has either appealed
the initial overpayment determination
and received our decision or has chosen
not to appeal and the time to appeal the
overpayment determination has expired.
Accordingly, the detailed information
about the overpayment is not required
in the new notice regarding cross-
program recovery in order to afford the
individual due process of law on the
decision to collect the overpayment
balance by cross-program recovery.
Under the new regulation, the overpaid
individual would have the right to have
us review whether he or she still owes
all or part of the overpayment balance.
For example, the individual may have
evidence that he or she refunded all or
part of the balance or that we previously
waived collection. We believe that the
new notice of cross-program recovery
gives sufficient information about the
overpayment for the individual to
determine whether to ask for such
review.

In addition, it is our long-held policy
to provide the detailed information on
the amount of the initial overpayment
and the cause of the overpayment in the
initial overpayment notice. We do not
repeat that information with each
subsequent overpayment-related notice
that we send. In subsequent notices to
overpaid individuals, we invite them to
ask for more information if they want to
know more detail. To make it easier for
overpaid individuals to obtain
additional information, we provide in
our subsequent notices contact
information, such as the Agency’s
national toll-free telephone number and
the address and telephone number of
the local office that is closest to them.
We will include this contact
information in the new notices
described in §§404.540, 408.932, and

416.574. When overpaid persons ask for
more information, we provide them
with the details contained in our
records, including why the overpayment
occurred, when it occurred, and how we
calculated the overpayment.

As to the suggestion that the notice
advise that waiver can be requested at
any time, the new notices described in
§§404.540, 408.932 and 416.574 will
advise that waiver may be requested at
any time.

Comment: One organization raised a
concern about cross-program recovery of
overpayments from monthly title XVI
benefits, claiming that “[t]itle XVI
beneficiaries are presumed to be unable
to afford to repay overpayments under
the law” and “[t]hey need only prove
lack of fault in causing the overpayment
to receive a waiver.” The comment
states that SSA should include this
information in the notices that propose
recovery from title XVI payments.

Response: This comment is based on
an apparent misunderstanding of our
existing regulations. A title XVI
recipient does not have to show only
that he or she is without fault to have
overpayment recovery waived. In
addition, the individual must
demonstrate that recovery would defeat
the purpose of title XVI, be against
equity and good conscience, or impede
efficient or effective administration of
the program. Our regulation at 20 CFR
416.553(a) states that recovery defeats
the purpose of the SSI program “if the
individual’s income and resources are
needed for ordinary and necessary
living expenses.” This explanation is
included in our notice language about
waiver. Section 416.553(b) explains the
alternative criteria that meet the
requirement described in §416.553(a).
Nowhere does the regulation say that a
title XVI recipient is automatically
deemed to meet the criteria for ““defeat
the purpose” of the SSI program.

Comment: Two organizations asserted
that there are problems in the
administration of our programs that
cause overpayments; specifically, timely
processing of reports of work activity
and earned income which potentially
affect eligibility or benefit amounts.

Response: Overpayments and
underpayments of benefits occur for
many reasons. We take our
responsibility for stewardship of the
programs that we administer very
seriously, which is why we constantly
track our payment accuracy and strive
to minimize overpayments and to
determine eligibility and process claims
timely. In addition, we are pursuing
several initiatives that address both the
causes of overpayments and the timely
processing of reports affecting
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eligibility. Regardless of the reasons for
overpayments, we are responsible for
recovering as much of the overpaid
money as possible consistent with the
law.

Comment: One organization suggested
that special language be added to the
regulations to protect the health and
welfare of individuals when they are
receiving medical assistance in either a
nursing facility, state institution or a
home and community-based setting.
They are concerned about the impact
cross-program recovery ‘‘will have on
these individuals because it will reduce
their countable income which Medicaid
cannot supplement and then the
provider will not receive full
reimbursement.”

Response: The comment is not clear
regarding the impact that cross-program
recovery would have on the individuals
described in the comment, and the
organization does not specify the
change(s) in the regulations that the
organization wants. The Agency
assumes that the organization wants
special arrangements in the regulations
that would apply while the overpaid
person receives the medical assistance
described in the comment. Such a
change is not necessary because
appropriate arrangements are already
available in the rules governing waiver
of recovery and recovering at a rate that
is less than 10 percent of the current
monthly benefits. Therefore, this
suggestion is not being implemented
since a special rule is not required to
cover this situation. The general rules
for overpayment recovery take into
consideration a person’s financial
circumstances.

Additional Changes

Upon further review and
consideration, we have deleted from
§§404.530(b), 408.930(b) and
416.572(b), as published on August 24,
2004, the provisions that would exclude
certain types of cases from cross-
program recovery. Under one of the
exclusions, we would not apply cross-
program recovery when the overpaid
person is no longer eligible for payment
under the program where the
overpayment occurred but is refunding
that overpayment voluntarily by making
monthly installment payments. Under
the other exclusion, we would not
recover an overpayment in one program
by adjusting benefits payable under
another program when we already are
adjusting those benefits to recover an
overpayment of benefits within that
program.

As amended by section 210 of the
SSPA, section 1147 of the Act permits
us to apply cross-program recovery in

both situations described above. By
eliminating these exclusions from
paragraph (b) of §§404.530, 408.930,
and 416.572, we believe that we will
fulfill our stewardship responsibilities
regarding the programs more effectively.
For example, if an individual is not
eligible for SSI benefits and is refunding
an SSI overpayment by making monthly
installment payments, we would be able
to recover the SSI overpayment balance
by cross-program recovery against a title
II past-due benefit. Cross-program
recovery is a more efficient and reliable
collection method than collection by
installment payments. This approach is
consistent with our policy under
amended section 1147 of the Act to
apply cross-program recovery in
addition to adjusting benefits payable
under the program in which the
overpayment was made. Moreover, if an
individual incurred both an SSI
overpayment and a title Il overpayment,
we would be able to recover both the
title Il overpayment and the title XVI
overpayment simultaneously from the
title II benefits. For example, if we are
collecting a title IT overpayment by title
II benefit adjustment and a large title II
underpayment becomes payable, we
could collect the title II overpayment
balance from that underpayment and
apply any remaining title II past-due
benefits to the SSI overpayment.

Because these are material changes
from the proposed rule, we have
decided to offer an additional
opportunity for public comment before
we implement them.

In addition to the changes described
above, we made a few non-substantive
clarifying revisions in §§404.535(b),
408.931(b), and 416.573(b).

Regulatory Procedures

Pursuant to section 702(a)(5) of the
Social Security Act, 42 U.S.C. 902(a)(5),
SSA follows the Administrative
Procedure Act rulemaking procedures
specified in 5 U.S.C. 553 in the
development of regulations. Subject to
certain exceptions, 5 U.S.C. 553(d)
requires that an agency publish a final
rule at least 30 days before the rule
becomes effective. Except for the
changes in paragraph (b) of §§404.530,
408.930, and 416.572 discussed above,
we find “good cause” under 5 U.S.C.
553(d)(3) for applying these regulations
immediately. Waiting an additional 30
days would delay for no legitimate
reason collection of overpayments made
under titles II, VIII and XVI of the Act
under the expanded authority for cross-
program recovery. Such delay would be
unnecessary and contrary to the public
interest. There is a significant public
interest in recovering those

overpayments as soon as possible
consistent with applicable law. We do
not need 30 more days to prepare to
begin implementing the expanded
authority, and the regulations do not
require any action by individuals or
organizations to prepare for cross-
program recovery.

Executive Order 12866

The Office of Management and Budget
(OMB) has reviewed these rules in
accordance with Executive Order 12866,
as amended by Executive Order 13258.
We have also determined that these
rules meet the plain language
requirement of Executive Order 12866,
as amended by Executive Order 13258.

Regulatory Flexibility Act

We certify that these rules will not
have a significant economic impact on
a substantial number of small entities
because it affects only individuals.
Thus, a regulatory flexibility analysis as
provided in the Regulatory Flexibility
Act, as amended, is not required.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) says that no persons are required
to respond to a collection of information
unless it displays a valid OMB control
number. In accordance with the PRA,
SSA is providing notice that the Office
of Management and Budget has
approved the information collection
requirements contained in § 408.932(c),
(d) and (e) of these final rules. The OMB
control number for this collection is
0960-0692, expiring 11/30/2007.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.004, Social
Security-Survivors Insurance; 96.006,
Supplemental Security Income; and 96.020,
Special Benefits for Certain World War II
Veterans)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-Age, Survivors and Disability
Insurance; Reporting and recordkeeping
requirements, Social Security.

20 CFR Part 408

Administrative practice and
procedure, Aged; Reporting and
recordkeeping requirements, Social
Security; Special Veterans benefits,
Veterans.

20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs;
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Reporting and recordkeeping
requirements, Supplemental Security
Income (SSI).

Dated: November 24, 2004.
Jo Anne B. Barnhart,
Commissioner of Social Security.

m For the reasons set out in the preamble,
we are amending subpart F of part 404,
subpart I of part 408 and subpart E of part
416 of chapter III of title 20 of the Code
of Federal Regulations as set forth below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950- )

Subpart F—[Amended]

m 1. The authority citation for subpart F
of part 404 is revised to read as follows:

Authority: Secs. 204, 205(a), 702(a)(5), and
1147 of the Social Security Act (42 U.S.C.
404, 405(a), 902(a)(5), and 1320b-17); 31
U.S.C. 3720A.

m 2. Sections 404.530, 404.535, 404.540
and 404.545 are added to read as follows:

§404.530 Are title VIl and title XVI benefits
subject to adjustment to recover title I
overpayments?

(a) Definitions. (1) Cross-program
recovery. Cross-program recovery is the
process that we will use to collect title
II overpayments from benefits payable
to you under title VIII and title XVI of
the Act.

(2) Benefits payable. For purposes of
this section, benefits payable means the
amount of title VIII or title XVI benefits
you actually would receive. For title VIII
benefits, it includes your monthly
benefit and any past-due benefits after
any reduction by the amount of income
for the month as described in §§408.505
through 408.515 of this chapter. For title
XVI benefits, it includes your monthly
benefit and any past-due benefits as
described in §416.420 of this chapter.

(b) When may we collect title IT
overpayments using cross-program
recovery? We may use Cross-program
recovery to collect a title I overpayment
you owe when benefits are payable to
you under title VIII, title XVI, or both.

§404.535 How much will we withhold from
your title VIII and title XVI benefits to
recover a title Il overpayment?

(a) If past-due benefits are payable to
you, we will withhold the lesser of the
entire overpayment balance or the entire
amount of past-due benefits.

(b)(1) We will collect the overpayment
from current monthly benefits due in a
month under title VIII and title XVI by
withholding the lesser of the amount of
the entire overpayment balance or:

(i) 10 percent of the monthly title VIII
benefits payable for that month and

(ii) in the case of title XVI benefits, an
amount no greater than the lesser of the
benefit payable for that month or an
amount equal to 10 percent of your
income for that month (including such
monthly benefit but excluding payments
under title I when recovery is also
made from title II benefits and
excluding income excluded pursuant to
§§416.1112 and 416.1124 of this
chapter).

(2) Paragraph (b)(1) of this section
does not apply if:

(i) You request and we approve a
different rate of withholding, or

(ii) You or your spouse willfully
misrepresented or concealed material
information in connection with the
overpayment.

(c) In determining whether to grant
your request that we withhold less than
the amount described in paragraph
(b)(1) of this section, we will use the
criteria applied under § 404.508 to
similar requests about withholding from
title I benefits.

(d) If you or your spouse willfully
misrepresented or concealed material
information in connection with the
overpayment, we will collect the
overpayment by withholding the lesser
of the overpayment balance or the entire
amount of title VIII and title XVI
benefits payable to you. We will not
collect at a lesser rate. (See §416.571 of
this chapter for what we mean by
concealment of material information.)

§404.540 Will you receive notice of our
intention to apply cross-program recovery?

Before we collect an overpayment
from you using cross-program recovery,
we will send you a written notice that
tells you the following information:

(a) We have determined that you owe
a specific overpayment balance that can
be collected by cross-program recovery;

(b) We will withhold a specific
amount from the title VIII or title XVI
benefits (see § 404.535);

(c) You may ask us to review this
determination that you still owe this
overpayment balance;

(d) You may request that we withhold
a different amount from your current
monthly benefits (the notice will not
include this information if § 404.535(d)
applies); and

(e) You may ask us to waive collection
of this overpayment balance.

§404.545 When will we begin cross-
program recovery from current monthly
benefits?

(a) We will begin collecting the
overpayment balance from your title
VIII or title XVI current monthly
benefits or payments by cross-program
recovery no sooner than 30 calendar

days after the date of the notice
described in § 404.540. If within that 30-
day period you pay us the full
overpayment balance stated in the
notice, we will not begin cross-program
recovery.

(b) If within that 30-day period you
ask us to review our determination that
you still owe us this overpayment
balance, we will not begin cross-
program recovery from your current
monthly benefits before we review the
matter and notify you of our decision in
writing.

(c) If within that 30-day period you
ask us to withhold a different amount
than the amount stated in the notice, we
will not begin cross-program recovery
from your current monthly benefits
until we determine the amount we will
withhold. This paragraph does not
apply when §404.535(d) applies.

(d) If within that 30-day period you
ask us to waive recovery of the
overpayment balance, we will not begin
cross-program recovery from your
current monthly benefits before we
review the matter and notify you of our
decision in writing. See §§404.506
through 404.512.

PART 408—SPECIAL BENEFITS FOR
CERTAIN WORLD WAR Il VETERANS

Subpart I—[Amended]

m 3. The authority citation for subpart I
of part 408 is revised to read as follows:

Authority: Secs. 702(a)(5), 808, and 1147 of
the Social Security Act (42 U.S.C. 902(a)(5),
1008, and 1320b-17); 31 U.S.C. 3720A.

W 4. Section 408.930 is revised to read as
follows:

§408.930 Are title Il and title XVI benefits
subject to adjustment to recover title VIII
overpayments?

(a) Definitions. (1) Cross-program
recovery. Cross-program recovery is the
process that we will use to collect title
VIII overpayments from benefits payable
to you under title II or title XVI of the
Social Security Act.

(2) Benefits payable. For purposes of
this section, benefits payable means the
amount of title II or title XVI benefits
you actually would receive. For title II
benefits, it includes your monthly
benefit and your past-due benefits after
any reductions or deductions listed in
§404.401(a) and (b) of this chapter. For
title XVI benefits, it includes your
monthly benefit and your past-due
benefits as described in §416.420 of this
chapter.

(b) When may we collect title VIII
overpayments using cross-program
recovery? We may use cross-program
recovery to collect a title VIII
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overpayment you owe when benefits are
payable to you under title II, title XVI,
or both.

m 5. Section 408.931 is revised to read as
follows:

§408.931 How much will we withhold from
your title Il and title XVI benefits to recover
a title VIl overpayment?

(a) If past-due benefits are payable to
you, we will withhold the lesser of the
entire overpayment balance or the entire
amount of past-due benefits.

(b)(1) We will collect the overpayment
from current monthly benefits due in a
month under title I and title XVI by
withholding the lesser of the amount of
the entire overpayment balance or:

(i) 10 percent of the monthly title II
benefits payable for that month and

(ii) in the case of title XVI benefits, an
amount no greater than the lesser of the
benefit payable for that month or an
amount equal to 10 percent of your
income for that month (including such
monthly benefit but excluding payments
under title IT when recovery is also
made from title II benefits and
excluding income excluded pursuant to
§§416.1112 and 416.1124 of this
chapter).

(2) Paragraph (b)(1) of this section
does not apply if:

(i) You request and we approve a
different rate of withholding, or

(ii) You or your spouse willfully
misrepresented or concealed material
information in connection with the
overpayment.

(c) In determining whether to grant
your request that we withhold less than
the amount described in paragraph
(b)(1) of this section, we will use the
criteria applied under § 408.923 to
similar requests about withholding from
title VIII benefits.

(d) If you or your spouse willfully
misrepresented or concealed material
information in connection with the
overpayment, we will collect the
overpayment by withholding the lesser
of the overpayment balance or the entire
amount of title II benefits and title XVI
benefits payable to you. We will not
collect at a lesser rate. (See §408.923 for
what we mean by concealment of
material information.)

m 6. Section 408.932 is revised to read as
follows:

§408.932 Will you receive notice of our
intention to apply cross-program recovery?

Before we collect an overpayment
from you using cross-program recovery,
we will send you a written notice that
tells you the following information:

(a) We have determined that you owe
a specific overpayment balance that can
be collected by cross-program recovery;

(b) We will withhold a specific
amount from the title II or title XVI
benefits (see §408.931(b));

(c) You may ask us to review this
determination that you still owe this
overpayment balance;

(d) You may request that we withhold
a different amount from your current
monthly benefits (the notice will not
include this information if § 408.931(d)
applies); and

(e) You may ask us to waive collection
of this overpayment balance.

m 7. Section 408.933 is revised to read as
follows:

§408.933 When will we begin cross-
program recovery from your current
monthly benefits?

(a) We will begin collecting the
overpayment balance by cross-program
recovery from your title II and title XVI
current monthly benefits no sooner than
30 calendar days after the date of the
notice described in §408.932. If within
that 30-day period you pay us the full
overpayment balance stated in the
notice, we will not begin cross-program
recovery from your current monthly
benefits.

(b) If within that 30-day period you
ask us to review our determination that
you still owe us this overpayment
balance, we will not begin cross-
program recovery from your current
monthly benefits before we review the
matter and notify you of our decision in
writing.

(c) If within that 30-day period you
ask us to withhold a different amount
than the amount stated in the notice, we
will not begin cross-program recovery
from your current monthly benefits
until we determine the amount we will
withhold. This paragraph does not
apply when §408.931(d) applies.

(d) If within that 30-day period you
ask us to waive recovery of the
overpayment balance, we will not begin
cross-program recovery from your
current monthly benefits before we
review the matter and notify you of our
decision in writing. See §§408.910
through 408.914.

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart E—[Amended]

m 8. The authority citation for subpart E
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1147, 1601,
1602, 1611(c) and (e), and 1631(a)—(d) and (g)
of the Social Security Act (42 U.S.C.
902(a)(5), 1320b—17, 1381, 1381a, 1382(c)
and (e), and 1383(a)—(d) and (g)); 31 U.S.C.
3720A.

m 9. Section 416.570 is revised to read as
follows:

§416.570 Adjustment—general rule.
When a recipient has been overpaid,
the overpayment has not been refunded,
and waiver of adjustment or recovery is

not applicable, any payment due the
overpaid recipient or his or her eligible
spouse (or recovery from the estate of
either or both when either or both die
before adjustment is completed) is
adjusted for recovery of the
overpayment. Adjustment will generally
be accomplished by withholding each
month the amount set forth in §416.571
from the benefit payable to the
individual except that, when the
overpayment results from the
disposition of resources as provided by
§§416.1240(b) and 416.1244, the
overpayment will be recovered by
withholding any payments due the
overpaid recipient or his or her eligible
spouse before any further payment is
made. Absent a specific request from the
person from whom recovery is sought,
no overpayment made under title XVIII
of the Act will be recovered by adjusting
SSI benefits. In no case shall an
overpayment of SSI benefits be adjusted
against title XVIII benefits. No funds
properly deposited into a dedicated
account (see §§416.546 and 416.640(e))
can be used to repay an overpayment
while the overpaid individual remains
subject to the provisions of those
sections.

m 10. Section 416.572 is revised and
sections 416.573, 416.574 and 416.575
are added to read as follows:

§416.572 Are title Il and title VIII benefits
subject to adjustment to recover title XVI
overpayments?

(a) Definitions. (1) Cross-program
recovery. Cross-program recovery is the
process that we will use to collect title
XVI overpayments from benefits payable
to you under title II or title VIII of the
Social Security Act.

(2) Benefits payable. For purposes of
this section, benefits payable means the
amount of title II or title VIII benefits
you actually would receive. For title II
benefits, it includes your monthly
benefit and your past-due benefits after
any reductions or deductions listed in
§404.401(a) and (b) of this chapter. For
title VIII benefits, it includes your
monthly benefit and any past-due
benefits after any reduction by the
amount of income for the month as
described in §§ 408.505 through 408.510
of this chapter.

(b) When may we collect title XVI
overpayments using cross-program
recovery? We may use cross-program
recovery to collect a title XVI
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overpayment you owe when benefits are
payable to you under title II, title VIII,
or both.

§416.573 How much will we withhold from
your title Il and title VIII benefits to recover
a title XVI overpayment?

(a) If past-due benefits are payable to
you, we will withhold the lesser of the
entire overpayment balance or the entire
amount of past-due benefits.

(b)(1) We will collect the overpayment
from current monthly benefits due in a
month by withholding the lesser of the
amount of the entire overpayment
balance or 10 percent of the monthly
title II benefits and monthly title VIII
benefits payable to you in the month.

(2) If we are already recovering a title
11, title VIII or title XVI overpayment
from your monthly title IT benefit, we
will figure your monthly withholding
from title XVI payments (as described in
§416.571) without including your title
II benefits in your total countable
income.

(3) Paragraph (b)(1) of this section
does not apply if:

(i) You request and we approve a
different rate of withholding, or

(ii) You or your spouse willfully
misrepresented or concealed material
information in connection with the
overpayment.

(c) In determining whether to grant
your request that we withhold less than
the amount described in paragraph
(b)(1) of this section, we will use the
criteria applied under §416.571 to
similar requests about withholding from
title XVI benefits.

(d) If you or your spouse willfully
misrepresented or concealed material
information in connection with the
overpayment, we will collect the
overpayment by withholding the lesser
of the overpayment balance or the entire
amount of title II benefits and title VIII
benefits payable to you. We will not
collect at a lesser rate. (See §416.571 for
what we mean by concealment of
material information.)

§416.574 Will you receive notice of our
intention to apply cross-program recovery?

Before we collect an overpayment
from you using cross-program recovery,
we will send you a written notice that
tells you the following information:

(a) We have determined that you owe
a specific overpayment balance that can
be collected by cross-program recovery;

(b) We will withhold a specific
amount from the title II or title VIII
benefits (see §416.573);

(c) You may ask us to review this
determination that you still owe this
overpayment balance;

(d) You may request that we withhold
a different amount from your current

monthly benefits (the notice will not
include this information if §416.573(d)
applies); and

(e) You may ask us to waive collection
of this overpayment balance.

§416.575 When will we begin cross-
program recovery from your current
monthly benefits?

(a) We will begin collecting the
overpayment balance by cross-program
recovery from your current monthly title
IT and title VIII benefits no sooner than
30 calendar days after the date of the
notice described in §416.574. If within
that 30-day period you pay us the full
overpayment balance stated in the
notice, we will not begin cross-program
recovery.

(b) If within that 30-day period you
ask us to review our determination that
you still owe us this overpayment
balance, we will not begin cross-
program recovery from your current
monthly benefits before we review the
matter and notify you of our decision in
writing.

(c) If within that 30-day period you
ask us to withhold a different amount
from your current monthly benefits than
the amount stated in the notice, we will
not begin cross-program recovery until
we determine the amount we will
withhold. This paragraph does not
apply when §416.573(d) applies.

(d) If within that 30-day period you
ask us to waive recovery of the
overpayment balance, we will not begin
cross-program recovery from your
current monthly benefits before we
review the matter and notify you of our
decision in writing. See §§416.550
through 416.556.

[FR Doc. 04—28693 Filed 12—30-04; 8:45 am|
BILLING CODE 4191-02-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 27
[USCG-2003-15486]
RIN 1625-AA73

Civil Monetary Penalties—Adjustments
for Inflation; Correction

AGENCY: Coast Guard, DHS.
ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to the final regulations
published in the Federal Register on
December 23, 2003. The regulations
related to inflation adjustments in fines
and other civil monetary penalties that

are mandated by the Federal Civil
Penalties Inflation Adjustment Act of
1990, as amended.

DATES: Effective on January 3, 2005.
FOR FURTHER INFORMATION CONTACT: Mr.
Robert Spears, Office of Standards
Evaluation and Development, Coast
Guard, telephone 202—-267-1099.
SUPPLEMENTARY INFORMATION:

Background

The Coast Guard published a final
rule in the Federal Register of December
23, 2003 (68 FR 74189). The final rule
was authorized by the Federal Civil
Penalties Inflation Adjustment Act of
1990, as amended (‘“‘the statute’’; see 28
U.S.C. 2641 note), and promulgated
under a “‘good cause” exception to the
Administrative Procedure Act, 5 U.S.C.
553(b)(3)(B), because the Coast Guard
found good cause to dispense with the
usual notice and comment requirements
due to the lack of discretion rulemakers
can exercise under the statute. One of
the amendments made by the final rule
revised 33 CFR 27.3 and its
accompanying Table 1, “Civil Monetary
Penalty Inflation Adjustments.”

Need for Correction

As published, the final rule
inadvertently contained some
potentially misleading language and
omitted certain fines or penalties that,
pursuant to the statute, required
inclusion.

List of Subjects in 33 CFR Part 27

Marine safety, Oil pollution,
Penalties, Vessels, Waterways.

m Accordingly, 33 CFR part 27 is
corrected by making the following
correcting amendments:

PART 27—CIVIL MONETARY
PENALTIES ADMINISTERED BY THE
COAST GUARD

m 1. The authority citation for part 27
continues to read as follows:

Authority: Secs. 1-6, Pub. L. 101-410, 104
Stat. 890, as amended by Sec. 31001(s)(1),
Pub. L. 104-134, 110 Stat. 1321 (28 U.S.C.
2461 note); Department of Homeland
Security Delegation No. 0170.1, sec. 2 (106).

§27.1 [Removed]

m 2. Remove §27.1.
m 3. Revise § 27.3 to read as follows:

§27.3 Penalty Table.

Table 1 lists sections of the United
States Code that authorize civil
monetary penalties for laws
administered by the Coast Guard. These
penalties are assessable in either civil
judicial or administrative proceedings.
Table 1 is periodically amended to
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United States Code or another Federal
statute, the current Code or statutory
provision is controlling.

reflect relevant changes in the United
States Code and to show adjustments in
penalty amounts that are mandated by
the Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended,

but Table 1 will not reflect statutory
changes that may take effect subsequent
to the most recent amendment of Table
1. In any case of conflict between Table
1 and the current provisions of the

TABLE 1.—CIVIL MONETARY PENALTIES

Inflation
Statutory adjustments
U.S. Code citation Civil monetary penalty description penalty per 1990 Act
%) as amended
(6
2 BB(C) i Saving Life and Property .......cccoceiiiiiiiiiinieeccee s 5,000 6,500
Confidentiality of Medical Quality Assurance Records (first of- 3,000 3,300
fense).
Confidentiality of Medical Quality Assurance Records (subse- 20,000 27,000
quent offenses).
Aquatic Nuisance Species in Waters of the United States ..... 25,000 27,500
Obstruction of Revenue Officers by Masters of Vessels ......... 2,000 2,200
Obstruction of Revenue Officers by Masters of Vessels— 500 550
Minimum Penalty.
A581(d) cieee Failure to Stop Vessel When Directed; Master, Owner, Oper- 5,000 ™)
ator or Person in Charge.
A581(d) ceeeeee e Failure to Stop Vessel When Directed; Master, Owner, Oper- 1,000 **)
ator or Person in Charge—Minimum Penalty.
A71 Anchorage Ground/Harbor Regulations General ..................... 100 110
Anchorage Ground/Harbor Regulations St. Mary’s river ......... 200 220
Bridges/Failure to Comply with Regulations ............ccccceveenen. *5,000 ***)
Bridges/Drawbridges .........cccooeereeiieenieeseesee e *5,000 i
Bridges/Failure to Alter Bridge Obstructing Navigation ... *5,000 e
Bridges/Maintenance and Operation ..........c.cccoceeevveeieeneeeneen. *5,000 (***)
Bridge to Bridge Communication; Master, Person in Charge 500 650
or Pilot.
Bridge to Bridge Communication; Vessel ..........c.cccoccooeiininns 500 650
PWSA ReguIations ........ccooviriieeiiiiiee e 25,000 32,500
Vessel Navigation: Regattas or Marine Parades; Unlicensed 5,000 6,500
Person in Charge.
Vessel Navigation: Regattas or Marine Parades; Owner On- 5,000 6,500
board Vessel.
L 1286(d) e Vessel Navigation: Regattas or Marine Parades; Other Per- 2,500 2,750
sons.
L A321(B)(B)(B) (i) wovvevveeereeieerieeeieene Oil/Hazardous Substances: Discharges (Class | per violation) 10,000 11,000
L AB21(B)(B)(B) (i) «ovveeeeeereeieerieeieene Oil/Hazardous Substances: Discharges (Class | total under 25,000 32,500
paragraph).
. 1321(b)(B)(B) (i) «vvvveeeeieeeieerieeeiee Oil/Hazardous Substances: Discharges (Class Il per day of 10,000 11,000
violation).
L AB21(b)(B)(B) (i) «ovvveeeeeeeeeeieenieeeieene Oil/Hazardous Substances: Discharges (Class Il total under 125,000 157,500
paragraph).
AB21(B)(7)(A) e Oil/Hazardous Substances: Discharges (per day of violation) 25,000 32,500
Judicial Assessment.
AB21(D)(7)(A) e Oil/Hazardous Substances: Discharges (per barrel of oil or 1,000 1,100
unit discharged) Judicial Assessment.
A321(B)(7)(B) v Oil/Hazardous Substances: Failure to Carry Out Removal/ 25,000 32,500
Comply With Order (Judicial Assessment).
A321(B)(7)(C) e Oil/Hazardous Substances: Failure to Comply with Regula- 25,000 32,500
tion Issued Under 1321(j) (Judicial Assessment).
. 1321(0)(7)(D) cevveeeeeeeeee e Oil/Hazardous Substances: Discharges, Gross Negligence 3,000 3,300
(per barrel of oil or unit discharged) Judicial Assessment.
QOil/Hazardous Substances: Discharges, Gross Negligence- 100,000 110,000
Minimum Penalty (Judicial Assessment).
Marine Sanitation Devices; Operating ..........ccocceevverieeneeennen. 2,000 2,200
.S.C. Marine Sanitation Devices; Sale or Manufacture .................... 5,000 6,500
.S.C. Deepwater Ports; Oil DISCharge .........cccccvvreeireeienenieeneneens 10,000 11,000
U.S.C. International Navigation Rules; Operator ..........ccccccovveerieenieene 5,000 6,500
u.S.C. International Navigation Rules; Vessel .........cccccoceiiiiiciinnens 5,000 6,500
U.S.C. Pollution from Ships; General ........cccccocvveeiiieeeicie e 25,000 32,500
u.S.C. Pollution from Ships; False Statement ..........c.cccceviniiininnenee. 5,000 6,500
uU.s.C. Inland Navigation Rules; Operator ...........ccoceeveerieineenieeennens 5,000 6,500
u.S.C. Inland Navigation Rules; Vessel ..........cccccociiiiiiiniinicicines 5,000 6,500
u.S.C. Shore Protection; General ...........ccooovveiineiinecceeeeeees 25,000 32,500
u.S.C. Shore Protection; Operating Without Permit ............ccccoceeine 10,000 11,000
uU.s.C. Oil Pollution Liability and Compensation .........ccccccoccvnvveieenns 25,000 32,500
uU.s.C. Hazardous Substances, Releases, Liability, Compensation 25,000 27,500
(Class I).
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TABLE 1.—CIVIL MONETARY PENALTIES—Continued
Inflation
Statutory adjustments
U.S. Code citation Civil monetary penalty description penalty per 1990 Act
(%) as amended
42 U.S.C. 9609(D) ..coveemverreeierieeiesieeiesie e Hazardous Substances, Releases, Liability, Compensation 25,000 27,500
(Class II).
42 U.S.C. 9609(D) ..eorveeiieeieerii e Hazardous Substances, Releases, Liability, Compensation 75,000 82,500
(Class Il subsequent offense).
42 U.S.C. 9609(C) ..vvrreervreereerrerieeseeeiee e Hazardous Substances, Releases, Liability, Compensation 25,000 27,500
(Judicial Assessment).
42 U.S.C. 9609(d) ..eoveeverreerenrerrenieereseeeee e Hazardous Substances, Releases, Liability, Compensation 75,000 82,500
(Judicial Assessment subsequent offense).
46 U.S.C. App 1505(2)(2) ..veerveeeeeerererieenieeene Safe Containers for International Cargo ..........cccceeveiriveieennns 5,000 6,500
46 U.S.C. App 1805(c)(2) .. . | Suspension of Passenger SEervice ........cccccovvrveeneeeieeneeenn. 50,000 60,000
46 U.S.C. 2110(€) ..cocvvneenee. Vessel Inspection or Examination Fees ..........c.cccccovniiiiies 5,000 6,500
46 U.S.C. 2115 ........ Alcohol and Dangerous Drug Testing ........cccocvrvveereeinenneeennn. 5,000 5,500
46 U.S.C. 2302(a) .... Negligent Operations: Recreational Vessels ............cccvveeeene 5,000 (™)
46 U.S.C. 2302(a) ....... .. | Negligent Operations: Other Vessels .........cccccooeeviinienneeennen. 25,000 el
46 U.S.C. 2802(C)(1) -ververeerrermerreeeenreeeenieneenns Operating a Vessel While Under the Influence of Alcohol or a 5,000 5,500
Dangerous Drug.
46 U.S.C. 2306(2)(4) -oveereerverreerenieenrenieereneeens Vessel Reporting Requirements: Owner, Charterer, Man- 5,000 6,500
aging Operator, or Agent.
46 U.S.C. 2306(b)(2) Vessel Reporting Requirements: Master ........c..cccccoeevvneenens 1,000 1,100
46 U.S.C. 3102(0)(1) IMMErSION SUILS ..evvveiiiieieiiee e e 5,000 6,500
46 U.S.C. 3302(|)(5) Inspection Permit ... 1,000 1,100
46 U.S.C. 3318(a) .. Vessel Inspection; General .........cccccoecveeeieeeiiiee e 5,000 6,500
46 U.S.C. 3318(g) .. Vessel Inspection; Nautical School Vessel ...........ccccceoeiennene 5,000 6,500
46 U.S.C. 3318(h) .. Vessel Inspection; Failure to Give Notice IAW 3304(b) .......... 1,000 1,100
46 U.S.C. 3318(i) ........ Vessel Inspection; Failure to Give Notice IAW 3309(c) .......... 1,000 1,100
46 U.S.C. 3318(j)(1) .. Vessel Inspection; Vessel > 1600 Gross Tons .......cccccceeeeueeen. 10,000 11,000
46 U.S.C. 3318(j)(1) .. Vessel Inspection; Vessel < 1600 Gross TONS .........ccccceeueenee. 2,000 2,200
46 U.S.C. 3318(k) ....... Vessel Inspection; Failure to Comply with 3311(b) ................ 10,000 11,000
46 U.S.C. 3318()) ..... Vessel Inspection; Violation of 3318(b)—3318(f) .......cccceecueenes 5,000 6,500
46 U.S.C. 3502(e) .. List/count of Passengers .........ccoceeviirieiiieinec e 100 110
46 U.S.C. 3504(c) .. Notification to Passengers ...........ccocoeiiiiiiiniiicicccceeee e, 10,000 11,000
46 U.S.C. 3504(c) .. Notification to Passengers; Sale of Tickets ........cccccovenieenen. 500 650
46 U.S.C. 3506 ........... Copies of Laws on Passenger Vessels; Master ...........c.ccec.c... 200 220
46 U.S.C. 3718(a)(1) Liquid Bulk/Dangerous Cargo ..........cceeeeioueereerieeenieeenieeseeeneens 25,000 32,500
46 U.S.C. 4106 .............. Uninspected VESSEIS .......oooceiiiiiiiiiiii et 5,000 6,500
46 U.S.C. 4311(b)(1) Recreational Vessels (maximum for related series of viola- 250,000 (**)
tions).
46 U.S.C. 4311(b)(1) Recreational Vessels; Violation of 4307(Q) .......cccceevevveeiinenenns 5,000 el
46 U.S.C. 4311(c) ....... Recreational VESSEIS ......ccccoeiuiiiiiiieicceeee e 1,000 1,100
46 U.S.C. Uninspected Commercial Fishing Industry Vessels ................ 5,000 6,500
46 U.S.C. Abandonment of Barges .........ccccooieiiiniiiiiniiee e 1,000 1,100
46 U.S.C. LOAA LINES ..ttt 5,000 6,500
46 U.S.C. Load Lines; Violation of 5112(2) ......cccevvveeriiiiieeiiieeeeee e 10,000 11,000
46 U.S.C. Load Lines; Violation of 5112(b) .....ccccvevvieeiviiee e 5,000 6,500
46 U.S.C. Reporting Marine Casualties ...........ccoooeeeveiieninieneneeeneee, 25,000 27,500
46 U.S.C. Reporting Marine Casualties; Violation of 6104 .............cc....... 5,000 6,500
46 U.S.C. Manning of Inspected Vessels; Failure to Report Deficiency 1,000 1,100
in Vessel Complement.
46 U.S.C. Manning of Inspected VesSels .........ccccooveiiiiieeiiiiieeieeeeenn 10,000 11,000
46 U.S.C. Manning of Inspected Vessels; Employing or Serving in Ca- 10,000 11,000
pacity not Licensed by USCG.
46 U.S.C. Manning of Inspected Vessels; Freight Vessel < 100 GT, 1,000 1,100
Small Passenger Vessel, or Sailing School Vessel.
46 U.S.C. Watchmen on Passenger VESSeIS .......ccccovovveieeniiiiniinieennens 1,000 1,100
46 U.S.C. Citizenship Requirements ..........cccooerieninieiinecc e 500 650
46 U.S.C. Watches on Vessels; Violation of 8104(a) or (b) ....ccocveevveeennee 10,000 11,000
46 U.S.C. Watches on Vessels; Violation of 8104(c), (d), (e), or (h) ....... 10,000 11,000
46 U.S.C. Staff Department on Vessels ....... 100 110
46 U.S.C. Officer's Competency Certificates 100 110
46 U.S.C. Coastwise Pilotage; Owner, Charterer, Managing Operator, 10,000 11,000
Agent, Master or Individual in Charge.
46 U.S.C. Coastwise Pilotage; Individual ...........ccoceeiiiiiiiiiiiiiiceees 10,000 11,000
46 U.S.C. Federal PilotsS .......ccccuviiiiiei e 25,000 32,500
46 U.S.C. Merchant Mariners DOCUMENTS .........cocceeiiieiiirieieniieeieesee e 500 650
46 U.S.C. Crew ReqUIremMeNnts .......cccooiieiiieiiieie et 10,000 11,000
46 U.S.C. Small Vessel Manning ........cccoceevieiieiniienie e 25,000 27,500
46 U.S.C. Pilotage: Great Lakes; Owner, Charterer, Managing Oper- 10,000 11,000

ator, Agent, Master or Individual in Charge.
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TABLE 1.—CIVIL MONETARY PENALTIES—Continued

Inflation
Statutory adjustments
U.S. Code citation Civil monetary penalty description penalty per 1990 Act
(%) as amended
(%)
46 U.S.C. 9308(D) ..covveeeerereerieeeeiiee e e e Pilotage: Great Lakes; Individual .........ccccooeiniiniiiniiinieenene 10,000 11,000
46 U.S.C. 9308(c) ...... Pilotage: Great Lakes; Violation of 9303 10,000 11,000
46 U.S.C. 10104(b) ....... Failure to Report Sexual Offense ............ 5,000 6,500
46 U.S.C. 10314(a)(2) .. Pay Advances to Seamen ..........cccveeiereiienenieneeese e 500 650
46 U.S.C. 10314(b) ....... Pay Advances to Seamen; Remuneration for Employment ... 500 650
46 U.S.C. 10315(C) vvvverreererieeiesieeienieeeeneeeae Allotment t0 S€aMEN ......cccoviiiiiiiiieee e 500 650
46 U.S.C. 10321 ..oeoiiiieieeieeee e Seamen Protection; General ..........cccccoveiiieiiiiineenie e 5,000 5,500
46 U.S.C. 10505(a)(2) .. Coastwise Voyages: ADVANCES .........ccccerveriereenienieenieeeenennens 5,000 5,500
46 U.S.C. 10505(D) ..eveeveeeemreenieeiieeniee e Coastwise Voyages: Advances; Remuneration for Employ- 5,000 5,500
ment.
46 U.S.C. 10508(D) ...veeveveenreeniierieeniee e Coastwise Voyages: Seamen Protection; General .................. 5,000 5,500
46 U.S.C. 10711 e Effects of Deceased Seamen ...........cccocceeiieiiiieiinciieeieenene 200 220
46 U.S.C. 10902(a)(2) .. Complaints of UNfitN€SS ......cceevevciieiiiie e 500 650
46 U.S.C. 10903(d) ....... Proceedings on Examination of Vessel .........c..cccovnininnenne. 100 110
46 U.S.C. 10907(b) .... Permission to Make Complaint .........ccccocvevvieeeviceee e 500 650
46 U.S.C. 11101(f) ..... Accommodations for Seamen ...........ccccceveriiiineninc e 500 650
46 U.S.C. 11102(b) Medicine Chests 0N VESSEIS .......ccecveeevciieeeiiiieeee e 500 650
46 U.S.C. 11104(b) Destitute SEamMeN ......ccoceiiiiiieee e 100 110
46 U.S.C. 11105(c) Wages on DiSCharge .........ccoceevieiieiiiiiieeree e 500 650
46 U.S.C. 11303(a) Log Books; Master Failing to Maintain ...........c.cccccenerienennens 200 220
46 U.S.C. 11303(b) Log Books; Master Failing to Make Entry ........cccocevvievnieennen. 200 220
46 U.S.C. 11303(c) Log Books; Late Entry ........cccooiiiiiiiiiiiie e 150 165
46 U.S.C. 11506 ........ Carrying of Sheath Knives .........cccccooviiiiiiiiiiicceceeeee 50 65
46 U.S.C. 12122(a) Vessel Documentation ...........ccoocciiiiieeeieiiiiieieee e 10,000 11,000
46 U.S.C. 12122(c) Vessel Documentation; Fishery Endorsement ...........cccccceenee 100,000 110,000
46 U.S.C. 12309(b) Numbering of Undocumented Vessels ..........ccoceeovneiieneniens 1,000 1,100
46 U.S.C. 12507(b) Vessel Identification System ..........cccoviiiiiiniiieceees 10,000 11,000
46 U.S.C. 14701 . Measurement of VESSEIS .......cccvvviviiiiiiiiiieee e 20,000 27,000
46 U.S.C. 14702 Measurement; False Statements ..........ccccccovirieeiicinieeneeenen, 20,000 27,000
46 U.S.C. 31309 ..o Commercial Instruments and Maritime Liens .............cccee.u. 10,000 11,000
46 U.S.C. 31330(Q)(2) .ecvverrerrererrrreerreeresnnenenns Commercial Instruments and Maritime Liens; Mortgagor ........ 10,000 11,000
46 U.S.C. 31330(D)(2) .eeeeerverreerenierienieeienieeane Commercial Instruments and Maritime Liens; Violation of 25,000 27,500
31329.
46 U.S.C. 70119 i Port Security 25,000 (™)
49 U.S.C. 5123(a)(1) .... Hazardous Materials: Related to Vessels .... 25,000 32,500
49 U.S.C. 5123(a)(1) wereeeerrereeieriernienieeeeneeens Hazardous Materials: Related to Vessels—Minimum Penalty 250 275

*These penalties will increase in accordance with the statute to: $10,000 in 2005, $15,000 in 2006, $20,000 in 2007, and $25,000 in 2008 and

thereafter.

**Enacted under the Tariff Act of 1930, exempt from inflation adjustments.
***These penalties did not qualify for an adjustment under the rounding rules of the Act.

Dated: December 23, 2004.
T.H. Gilmour,

Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Marine Safety, Security and
Environmental Protection.

[FR Doc. 04-28676 Filed 12—30—04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD13-04-044]
RIN 1625-AA00

Safety Zones: Fireworks Displays in
the Captain of the Port Portland Zone

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the waters of the Columbia River during
a New Year’s fireworks display. The
Captain of the Port, Portland, Oregon, is
taking this action to safeguard watercraft
and their occupants from safety hazards
associated with this display. Entry into
this safety zone is prohibited unless
authorized by the Captain of the Port.
DATES: This rule is effective from 11:30
p-m. (p.s.t.) on December 31, 2004, to
12:30 a.m. (p.s.t.) on January 1, 2005.
ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are
available for inspection or copying at
U.S. Coast Guard MSO/Group Portland,
6767 N. Basin Ave, Portland, Oregon
97217 between 7 a.m. and 4 p.m.,

Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant (Junior Grade) Belen
Audirsch, c/o Captain of the Port,
Portland 6767 N. Basin Avenue,
Portland, Oregon 97217, (503) 240—
9301.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B) and
5 U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for not publishing
an NPRM and for making this rule
effective less than 30 days after
publication in the Federal Register.
Publishing a NPRM would be contrary
to public interest since immediate
action is necessary to ensure the safety
of vessels and spectators gathering in
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the vicinity of the fireworks fallout
areas. If normal notice and comment
procedures were followed, this rule
would not become effective until after
the date of the event. For this reason,
following normal rulemaking
procedures in this case would be
impracticable and contrary to the public
interest.

Background and Purpose

The Coast Guard is establishing a
temporary safety zone to allow for a safe
fireworks display. This event occurs on
the Columbia River in Cascade Locks,
OR, and is scheduled to start at
midnight and last approximately 15
minutes. This event may result in a
number of vessels congregating near the
fireworks launching and fallout sites.
The safety zone is needed to protect
watercraft and their occupants from
safety hazards associated with fireworks
displays. Captain of the Port, Portland,
Oregon, will enforce this temporary
safety zone. The Captain of the Port may
be assisted by other federal and local
agencies.

Discussion of Rule

This rule, for safety concerns, will
control vessels, personnel and
individual movements in a regulated
area surrounding the fireworks event
indicated in section 2 of this Temporary
Final Rule. Entry into this zone is
prohibited unless authorized by the
Captain of the Port, Portland or his
designated representative. Captain of
the Port, Portland, Oregon, will enforce
this safety zone. The Captain of the Port
may be assisted by other federal and
local agencies.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed this rule under
that Order. This rule is not “significant”
under the regulatory policies and
procedures of the Department of
Homeland Security (DHS). The Coast
Guard expects the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures act
of DHS is unnecessary. This expectation
is based on the fact that the regulated
area established by the regulation will
encompass a small portion of the
Columbia River in the Captain of the
Port, Portland, Oregon AOR in the
evening when vessel traffic is low.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit a portion of
the Columbia River during the times
and dates mentioned under 2(c) of this
Temporary Final Rule. This safety zone
will not have significant economic
impact on a substantial number of small
entities for the following reasons. This
rule will be in effect no more than one
hour during one evening when vessel
traffic is low. Traffic will be allowed to
pass through the zone with the
permission of the Captain of the Port or
his designated representatives on scene,
if safe to do so. Because the impacts of
this rule are expected to be so minimal,
the Coast Guard certifies under 5 U.S.C.
605(b) of the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) that this temporary
final rule will not have a significant
economic impact on a substantial
number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
the rule will affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this temporary final
rule does not have implications for
federalism under that Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs

the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian tribal governments, because
it does not have a substantial direct
effect on one or more Indian tribes, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.
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Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g) of the
Instruction, from further environmental
documentation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. A temporary § 165.T13-019 is added
to read as follows:

§165.T13-019 Temporary Safety Zone;
Port of Cascade Locks Fireworks Display,
Columbia River, Cascade Locks, Oregon.
(a) Location. The following area is a
safety zone: the navigable waters of the
Columbia River in the vicinity of Port
Marine Park in Cascade Locks, Oregon,

bounded by a 400’ radius from the
fallout area centered on land at point
45°39'56” N, 121°53"47” W.

(b) Regulations. In accordance with
the general regulations in Section
165.23 of this part, no person or vessel
may enter or remain in this zone unless
authorized by the Captain of the Port or
his designated representatives.

(c) Effective dates. This regulation is
effective from 11:30 p.m. (PST) on
December 31, 2004, to 12:30 a.m. (PST)
on January 1, 2005.

Dated: December 17, 2004.
Paul D. Jewell,

Captain, U.S. Coast Guard, Captain of the
Port.

[FR Doc. 04-28552 Filed 12—30-04; 8:45 am)|]
BILLING CODE 4910-75-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RO6-OAR-2004-TX-0003; FRL-7856-7]
Approval and Promulgation of

Implementation Plans; Texas; Victoria
County Maintenance Plan Update

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action approving a State
Implementation Plan (SIP) revision
submitted by the Texas Commission on
Environmental Quality (TCEQ) on
February 18, 2003, concerning the
Victoria County 1-hour ozone
maintenance area. This SIP revision
satisfies the Clean Air Act requirement
as amended in 1990 for the second 10-
year update to the Victoria County 1-
hour ozone maintenance area.

DATES: This rule is effective on March 4,
2005 without further notice, unless EPA
receives adverse comment by February
2, 2005. If EPA receives such comment,
EPA will publish a timely withdrawal in
the Federal Register informing the
public that this rule will not take effect.
ADDRESSES: Submit your comments,
identified by Regional Materials in
EDocket (RME) ID No. R0O6—OAR-2004—
TX—0003, by one of the following
methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Agency Web site: http://
docket.epa.gov/rempub/. Regional
Materials in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the

system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the
online instructions for submitting
comments.

e EPA Region 6 “Contact Us” Web
site: http://epa.gov/region6/
r6coment.htm. Please click on “6PD”
(Multimedia) and select “Air” before
submitting comments.

e E-mail: Mr. Thomas Diggs at
diggs.thomas@epa.gov. Please also send
a copy by e-mail to the person listed in
the FOR FURTHER INFORMATION CONTACT
section below.

e Fax: Mr. Thomas Diggs, Chief, Air
Planning Section (6PD-L), at fax
number 214-665-7263.

e Mail: Mr. Thomas Diggs, Chief, Air
Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 1200, Dallas, Texas
75202-2733.

¢ Hand or Courier Delivery: Mr.
Thomas Diggs, Chief, Air Planning
Section (6PD-L), Environmental
Protection Agency, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202—2733.
Such deliveries are accepted only
between the hours of 8 a.m. and 4 p.m.
weekdays except for legal holidays.
Special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R06-OAR-2004-TX-0003.
EPA’s policy is that all comments
received will be included in the public
file without change and may be made
available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
the disclosure of which is restricted by
statute. Do not submit information
through Regional Materials in EDocket
(RME), regulations.gov or e-mail if you
believe that it is CBI or otherwise
protected from disclosure. The EPA
RME Web site and the Federal
regulations.gov Web site are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public file and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
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technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters and any form of
encryption, and should be free of any
defects or viruses.

Docket: All documents in the
electronic docket are listed in the
Regional Materials in EDocket (RME)
index at http://docket.epa.gov/rempub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in the official file, which is available at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
214-665-7253 to make an appointment.
If possible, please make the
appointment at least two working days
in advance of your visit. There will be
a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal is also available
for public inspection at the State Air
Agency listed below during official
business hours by appointment:

Texas Commission on Environmental
Quality, Office of Air Quality, 12124
Park 35 Circle, Austin, Texas 78753.
FOR FURTHER INFORMATION CONTACT:
Peggy Wade, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—-2733,
telephone (214) 665-7247; fax number
214—-665—7263; e-mail address
wade.peggy@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, whenever

“we” “us” or “our” is used, we mean
the EPA.

Outline

I. Background

II. Analysis of the State’s Submittal

III. Final Action

IV. Statutory and Executive Order
Reviews

I. Background

On March 3, 1978, under the 1977
Clean Air Act (CAA) amendments,
Victoria County, Texas, was designated
a nonattainment area because it did not
meet the National Ambient Air Quality
Standards (NAAQS) for ozone (43 FR
8962). As required by the CAA, the state
of Texas submitted a State
Implementation Plan (SIP) to the EPA in
1979. This SIP outlined control
measures to bring the area into
attainment for the ozone NAAQS. This
SIP was approved by EPA in two
actions, one in 1980 and another in
1984. An additional SIP revision for
Victoria County was submitted to EPA
on November 12, 1992. This submission
revised the air monitoring, reporting
and recordkeeping requirements and
was approved by EPA on March 7, 1995
(60 FR 12348).

On July 27, 1994, Texas submitted a
request to redesignate Victoria County
to attainment. At the same time, Texas
submitted the required ozone
monitoring data and a maintenance plan
to ensure the area would remain in
attainment for ozone for a period of 10
years. The maintenance plan submitted
by Texas followed EPA guidance for
limited maintenance areas, which
provides relief for ozone areas that have
design values less than 85% of the
applicable standard. In this case, the
applicable standard is the 1-hour ozone
standard of 0.12 parts per million
(ppm). At the time of the redesignation
request, the design value for Victoria
County was 0.100 ppm, well below the
85% threshold of 0.106 ppm. EPA
approved Texas’s request, and Victoria
County was redesignated to attainment
on March 7, 1995, with an effective date
of May 8, 1995 (60 FR 12453).

Section 175A(b) of the CAA as
amended in 1990 requires the state to
submit a subsequent maintenance plan
to EPA eight years after designation to
attainment. This SIP revision satisfies
this CAA requirement for the Victoria
County 1-hour ozone maintenance area.

II. Analysis of the State’s Submittal

On February 18, 2003, the Texas
Commission on Environmental Quality
(TCEQ) submitted a revision to the SIP
for Victoria County. This revision
provides the second 10-year update to
the maintenance plan for the area, as
required by the section 175A(b) of the
CAA. The purpose of this plan is to
ensure continued maintenance of the
NAAQS for 1-hour ozone in Victoria
County by demonstrating that future
emissions of the ozone precursor
pollutants, nitrogen oxides (NOx) and
volatile organic compounds (VOCs) are

expected to remain at or below
attainment year emission levels.

This revision is a continuation of an
existing maintenance plan and no new
control strategies specifically for
Victoria County have been incorporated.
However, since approval of the existing
plan, which occurred in March of 1995,
TCEQ has implemented several regional
air quality measures which will provide
improved control of air pollution in
Victoria County. These measures
include the following elements, among
others: (1) Implementation of Stage I
vapor recovery which serves to reduce
VOC emissions from gas stations as the
gasoline storage tanks are refilled, (2)
enacting specific requirements for the
permitting or shutdown of previously
grandfathered facilities such as
pipelines, small stationary sources and
electric generating facilities, (3) required
reductions in NOx emission rates from
larger point sources such as electric
utility boilers and gas turbines and (4)
implementation of control requirements
for non-road, large spark-ignition
engines, beginning with model year
2004, that match California standards.
The purpose of these regional measures
is to reduce background levels of ozone
in order to facilitate compliance with
the ozone standard in nonattainment,
maintenance and near-nonattainment
areas, including Victoria County.

This SIP revision also updates the
monitoring data for Victoria County. Air
quality monitoring is the method by
which continued attainment of the
NAAQS is demonstrated. TCEQ
commits to keep the current Victoria
area air monitors active for the duration
of the second 10-year maintenance
period. The current system consists of
two monitors; one (CAMS 87) is in the
City of Victoria and the other (CAMS
602, a private monitor meeting 40 CFR
part 58 Quality Assurance
requirements), which has been
operational since July 19, 2000, is
located southeast of the City of Victoria.
The current 1-hour ozone design value
for Victoria County, based on 2001—
2003 data from the CAMS 87 monitor,
is 0.094 ppm, which remains less than
85% of the 1-hour ozone NAAQS of
0.12 ppm. The design value from the
private CAMS 602 monitor, based on
2001-2003 data, is 0.090 ppm. Also,
Victoria was designated attainment for
the new, more protective 8-hour ozone
standard on April 15, 2004 (69 FR
23858, published on April 30, 2004).
The 8-hour ozone NAAQS is 0.08 ppm
(62 FR38856). The 8-hour ozone design
value is 0.078 ppm at the CAMS 87
monitor, based on 2001-2003 data. The
CAMS 602 monitor has a design value
of 0.073 ppm for 2001-2003 data.
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Section 175A of the CAA requires that
a maintenance plan include contingency
provisions to promptly correct any
violation of the NAAQS that occurs after
redesignation of the area to attainment.
With this submission, TCEQ is revising
the contingency measures and
contingency trigger levels in the existing
SIP for Victoria County. The
contingency indicator will remain the
ambient air quality monitoring data,
taken from the most recent three years
of monitoring data. The triggering
mechanism has been adjusted from that
contained in the existing SIP. Three
basic trigger levels are specified for the
activation of contingency measures.
They are as follows:

(a) A monitor shows one exceedance
of the NAAQS during a three-year
period;

(b) A monitor shows two or three
exceedances of the NAAQS during a
three-year period; or

(c) A monitor shows the fourth
exceedance, and therefore a violation, of
the NAAQS during a three-year period.

These trigger levels are appropriate in
that they require action to be taken with
a single exceedance of the NAAQS. This
will assist the area in implementing
measures that may lessen future
exceedances and potentially avoid a
violation of the NAAQS.

The activation of contingency
measures in the submitted maintenance
plan revision are associated with
specific triggers. In the existing plan,
implementation of Stage I vapor
recovery systems is an approved
contingency measure. However, this
measure has been implemented
regionally by TCEQ and is thus already
in effect in Victoria County and is no
longer appropriate as a contingency
measure in the maintenance plan. This
SIP revision removes Stage I vapor
recovery as a contingency measure for
Victoria County. The contingency
measures adopted by TCEQ for Victoria
County include the following:

(a) Upon one exceedance of the
NAAQS at either air quality monitor
within a three-year period, the City of
Victoria and the Metropolitan Planning
Organization will establish a formal
ozone advisory committee with the
intended purpose of managing an ozone
abatement program during the ozone
season;

(b) Upon two exceedances of the
NAAQS within a three-year period, the
ozone advisory committee will
implement a voluntary program with
industry to reschedule, revise or curtail
activities on ozone advisory days, and;

(c) Upon a violation of the NAAQS
(i.e., four exceedances during a three-

year period), TCEQ will submit to EPA
a full maintenance plan in accordance
with the CAA and EPA guidance.

This SIP submission also serves to
update the emissions inventory for
Victoria County. In the existing SIP, the
base year or attainment year inventory
is for 1992. Texas has updated the
inventory to be consistent with reported
and estimated emissions for 1996. The
choice of 1996 as a new base year is
acceptable because the area was in
attainment in 1996, with a design value
of 0.98 ppm. The 1996 emission
inventory for area, point, nonroad
mobile, onroad mobile and biogenic
sources is provided in the following
table.

VOC NOx
(tons per (tons per

day) day)
Point .... 2.91 20.18
Area ..o 9.09 2.81
Nonroad Mobile 4.74 6.56
Onroad Mobile .. 5.89 8.72
Biogenic ............ 161.11 3.41
Total .............. 183.74 41.68

III. Final Action

EPA is approving the second 10-year
update to the Victoria County 1-hour
ozone maintenance plan.

We have evaluated the State’s
submittal and have determined that it
meets the applicable requirements of the
Clean Air Act and EPA regulations, and
is consistent with EPA policy.
Therefore, we are approving the request
of TCEQ to revise the SIP for the
Victoria County 1-hour ozone
maintenance area.

EPA is publishing this rule without
prior proposal because we view this as
a noncontroversial amendment and
anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
SIP revision if adverse comments are
received. This rule will be effective on
March 4, 2005 without further notice
unless we receive adverse comment by
February 2, 2005. If we receive adverse
comments, we will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. We will address all
public comments in a subsequent final
rule based on the proposed rule. We
will not institute a second comment
period on this action. Any parties
interested in commenting must do so
now. Please note that if we receive
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the

remainder of the rule, we may adopt as
final those provisions of the rule that are
not the subject of an adverse comment.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
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the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a

report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 4, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental

relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: December 17, 2004.
Richard E. Greene,
Regional Administrator, Region 6.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart SS—Texas

m 2.In §52.2270, the table in paragraph
(e) entitled “EPA approved
nonregulatory provisions and quasi-
regulatory measures” is amended by
adding one new entry to the end of the
table to read as follows:

§52.2270 Identification of plan.

* * * * *

(e)* * %

EPA APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE TEXAS SIP

Applicable geographic or

State approval/sub-

Name of SIP provision nonattainment area mittal date EPA approval date Comments
Second 10-year mainte-  Victoria .......cc.ccecevvieennennen. 02/05/03 01/03/05 [Insert FR page number where docu-

nance plan for Victoria
County.

ment begins].

m 3. Section 52.2275, Control strategy
and regulations: Ozone, paragraph (e) is
revised to read as follows:

§52.2275 Control strategy and
regulations: Ozone.

* * * * *

(e) Approval—The Texas Commission
on Environmental Quality (TCEQ)
submitted a revision to the Texas SIP on
February 18, 2003, concerning the
Victoria County 1-hour ozone
maintenance plan. This SIP revision
was adopted by TCEQ on February 5,
2003. This SIP revision satisfies the
Clean Air Act requirement, as amended
in 1990, for the second 10-year update
to the Victoria County 1-hour ozone
maintenance area.

[FR Doc. 04—28700 Filed 12—30-04; 8:45 am]
BILLING CODE 6560-50—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 76
[MM Docket No. 00-167; FCC 04-221]

Broadcast Services; Children’s
Television; Cable Operators

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document resolves a
number of issues regarding the
obligation of television broadcasters to
protect and serve children in their
audience. The document addresses
matters related to two areas: the
obligation of television broadcast
licensees to provide educational and
informational programming for children
and the requirement that television
broadcast licensees protect children
from excessive and inappropriate
commercial messages. The Commission
goal is to provide television

broadcasters with guidance regarding
their obligation to serve children as we
transition from an analog to a digital
television environment, and to improve
our children’s programming rules and
policies.

DATES: 47 CFR 73.670(a), (b) and (c) and
Note 2, 47 CFR 73.673, and 47 CFR
76.225(b) and (c) are effective February
1, 2005. 47 CFR 73.670, Note 1; 47 CFR
73.671 (c)(6), (c)(7), (d), (e), and (f) and
Note 2; and 47 CFR 76.225 (d) and Note
1 are effective January 1, 2006. 47 CFR
73.671(c)(5) and 47 CFR
73.3526(e)(11)(iii) contain information
collection requirements that have not
been approved by the Office of
Management and Budget (OMB). The
FCC will publish a document
announcing the effective date for these
sections.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT: Kim
Matthews, Media Bureau, (202) 418—
2120.
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SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
Communications Commission’s Report
and Order in MM Docket No. 00-167,
FCC 04-221, adopted September 9,
2004, and released November 23, 2004.
The complete text of this document is
available for inspection and copying
during normal business hours in the
FCC Reference Center, 445 12th Street,
SW., Washington, DC 20554. The
complete text may be purchased from
the Commission’s copy contractor,
Qualex International, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554. The full text may also be
downloaded at: http://www.fcc.gov. To
request materials in accessible formats
for people with disabilities (braille,
large print, electronic file, audio
format), send an e-mail to
fec504@fcc.gov or call the Consumer &
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY).

Paperwork Reduction Act: This
document contains modified
information collections subject to the
Paperwork Reduction Act of 1995
(PRA), Public Law 104—13. It will be
submitted to the Office of Management
and Budget (OMB) for review under
section 3507(d) of the PRA. OMB, the
general public, and other Federal
agencies will be invited to comment on
the modified and proposed information
collection requirements contained in
this proceeding.

Summary of the Report and Order and
Further Notice of Proposed Rule
Making

1. In this Report and Order we resolve
a number of issues raised in the Notice
of Proposed Rulemaking (65 FR 66951—
01, November 8, 2000) regarding the
obligation of television broadcasters to
protect and serve children in their
audience. We address matters related to
two areas: The obligation of television
broadcast licensees to provide
educational and informational
programming for children and the
requirement that television broadcast
licensees protect children from
excessive and inappropriate commercial
messages. For purposes of the
Children’s Television Act of 1990,
which provides the basis for these limits
on children’s television commercial
content, “the term ‘commercial
television broadcast licensee’ includes a
cable operator, as defined in section 602
of the Communications Act of 1934 (47
U.S.C. 522).” While some of the rules
and policies we adopt herein apply only
to digital broadcasters, others apply to
both analog and digital broadcasters as
well as cable operators. Our goals in

resolving these issues are to provide
television broadcasters with guidance
regarding their obligation to serve
children as we transition from an analog
to a digital television environment, and
to improve our children’s programming
rules and policies.

2. First, we address the obligation of
digital television (“DTV”’) broadcasters
to provide children’s educational and
informational programming and,
specifically, how that obligation applies
to DTV broadcasters that use the
multicast capability of their ATSC
digital service to broadcast multiple
program services. We adopt an approach
pursuant to which digital broadcasters
that choose to provide streams or hours
of free video programming in addition
to their required free over-the-air video
program service will have an increased
core programming benchmark roughly
proportional to the additional amount of
free video programming they choose to
provide. Second, for both analog and
digital broadcasters, we limit the
number of preemptions allowed under
our processing guideline to no more
than 10 percent of core programs in
each calendar quarter. A station that
fails to meet the processing guideline
because of excessive preemptions may
still receive staff-level approval of its
renewal application if it demonstrates
that it has aired a package of
educational and informational
programming, including specials, PSAs,
short-form programs, and regularly
scheduled non-weekly programs with a
significant purpose of educating and
informing children, that demonstrates a
commitment to educating and informing
children at least equivalent to airing the
amount of core programming indicated
by the processing guideline. Licensees
that do not qualify for staff level
approval will have their license renewal
applications referred to the Commission
where they will have an additional
opportunity to demonstrate compliance
with the CTA. Third, we amend our rule
regarding on-air identification of core
programming to require both analog and
digital broadcasters to identify such
programming with the same symbol, E/
I, which must be displayed throughout
the program in order for the program to
qualify as core educational
programming. Fourth, we clarify that
the children’s television commercial
limits and policies apply to all digital
video programming directed to children
ages 12 and under. Fifth, we interpret
the commercial time limits to require
that the display of Internet Web site
addresses during program material is
permitted as within the time limits only
if the Web site meets certain

requirements, including the requirement
that it offer a substantial amount of bona
fide program-related or other
noncommercial content and is not
primarily intended for commercial
purposes. Sixth, we revise our
definition of “‘commercial matter” to
include promotions of television
programs or video programming
services other than children’s
educational and informational
programming. Educational and
Informational Programming.

Digital Core Children’s Programming
Processing Guideline

3. One of the questions posed in the
Notice is how the current three-hour
children’s core educational
programming processing guideline
should apply to a DTV broadcaster that
chooses to multicast. We asked if the
processing guideline should apply to
only one digital broadcasting program
stream, to more than one program
stream, or to all program streams the
broadcaster chooses to provide. We also
noted that DTV broadcasters may
choose to devote a portion of their
spectrum to either non-video services,
such as datacasting, or to subscription
video services available only to viewers
who pay a fee, consistent with the
requirement that they provide at least
one free, over-the-air video program
service to viewers. We asked whether
the guideline should apply only to free
broadcast services or also to services
offered for a fee, and to video services
only or also to non-video services.
Finally, we asked how we should take
into account the fact that DTV
broadcasters have the flexibility to vary
the amount and quality of broadcast
programming they offer throughout the
day. For example, a broadcaster could
air 4 SDTV channels from 8 a.m. to 3
p.m., switch to two higher definition
channels from 3 p.m. to 8 p.m., and
finish with one HDTV channel for
prime-time and late-night programming.

4. We have three main goals in
crafting children’s educational and
informational programming rules for
digital broadcasting. First, we want to
ensure that the needs of children
continue to be served “through the
licensee’s overall programming.” We
agree with children’s television
advocates who strongly support the
position that any increase in
multicasting channel capacity that
broadcasters choose to implement as a
result of digital technology should
translate to a commensurate increase in
the amount of educational programming
available to children. Second, we want
to provide broadcasters with flexibility
in meeting their children’s core
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programming obligations to permit them
to explore the myriad potential uses of
their broadcast spectrum made possible
by digital technology. Third, we want to
address what has been identified by
many as a persistent problem in our
rules and policies implementing the
CTA: the continued lack of awareness
on the part of parents and others of the
availability of core programming. This
concern about lack of public awareness
of core programming applies to both the
analog and digital broadcast
environments.

5. The current 3 hours per week
processing guideline was adopted with
the one channel per broadcaster analog
model in mind. With the advent of
digital broadcasting and the
multicasting ability that technology
offers, a new method of quantifying the
current core programming guideline for
digital broadcasting is both necessary
and appropriate. We also believe that
whatever additional requirements we
impose should be as concrete and
quantifiable as possible to remove
uncertainty and facilitate enforcement.

6. We adopt today an approach
pursuant to which digital broadcasters
that choose to provide additional
channels or hours of free video
programming in addition to their
required free over-the-air video program
service will have an increased core
programming benchmark roughly
proportional to the additional amount of
free video programming they choose to
provide. This approach is similar to that
proposed by a number of commenters in
response to the NOI and the Notice. Our
revised guideline will work as follows.
Digital broadcasters will continue to be
subject to the existing three hours per
week core programming processing
guideline on their main program stream.
DTV broadcasters that choose to provide
additional streams or channels of free
video programming will, in addition,
have the following guideline applied to
the additional programming: %2 hour
per week of additional core
programming for every increment of 1 to
28 hours of free video programming
provided in addition to the main
program stream. Thus, digital
broadcasters providing between 1 and
28 hours per week of free video
programming in addition to their main
program stream will have a guideline of
1/2 hour per week of core programming
in addition to the 3 hours per week on
the main program stream. Digital
broadcasters providing between 29 and
56 hours per week of free video
programming in addition to their main
program stream will have a guideline of
1 hour per week of core programming in
addition to the 3 hours per week on the

main program stream. Digital
broadcasters providing between 57 and
84 hours per week of free video
programming in addition to their main
program stream will have a guideline of
12 hours per week of core
programming in addition to the 3 hours
per week on the main program stream.
The guideline will continue to increase
in this manner for additional hours of
free video programming. These
benchmarks were derived by dividing
the total number of hours in the week
(168) by 6 (the number of %2 hour core
programming increments required
under our current guideline, as core
programs must be at least 30 minutes in
length), which equals 28. Thus, under
the revised guideline, for every
increment of 1 to 28 hours of additional
free video programming offered in
addition to the main digital program
stream, the broadcaster must air at least
an additional 2 hour of core
programming. Another way to look at
this is that for each full time stream of
additional free video programming (24
hours day 7 days per week), the licensee
must air an additional 3 hours per week
of core programming.

7. Although we encourage stations to
air more than an additional 2 hour per
week of core programming for every
increment of 28 hours of additional free
video programming, in order to receive
staff level approval of the CTA portion
of their license renewal application
under our revised processing guideline
digital broadcasters must air at least 2
hour of core educational children’s
programming for every increment of 1 to
28 hours of free video programming
provided in addition to the main
program stream. As under our current
processing guideline for the analog
channel, a licensee will continue to be
eligible for staff level approval if it
demonstrates that it has aired a package
of different types of educational and
informational programming that, while
containing somewhat less core
programming than indicated by the
revised guideline, demonstrates a level
of commitment to educating and
informing children at least equivalent to
airing the amount of programming
indicated by the guideline. In this
regard, specials, PSAs, short-form
programs, and regularly scheduled non-
weekly programs with a significant
purpose of educating and informing
children may be counted toward the
processing guideline. Licensees that do
not meet these processing guidelines
will be referred to the Commission,
where they will have the opportunity to
demonstrate compliance with the CTA

in the same manner as under our
current processing guideline.

8. To be considered core, the
programming must comply with all of
the requirements for core programming
specified in our rules: that is, it must
have serving the educational and
informational needs of children ages 16
and under as a significant purpose; it
must be aired between the hours of 7
a.m. and 10 p.m.; it must be a regularly
scheduled weekly program; it must be at
least 30 minutes in length; the
educational and informational objective
and the target child audience must be
specified in writing the licensee’s
Children’s Television Programming
Report; and instructions for listing the
program as educational/informational,
including an indication of the age group
for which the program is intended, must
be provided by the licensee to
publishers of program guides.

9. Our current 3 hours per week core
programming processing benchmark is
averaged over a six-month period in
order to provide broadcasters with
scheduling flexibility. We will also
average the revised core programming
processing benchmark to be applied to
DTV broadcasters over a six-month
period, thus providing some flexibility
for digital broadcasters. The revised
digital core programming guideline will
become effective one year after release
of this Report and Order.

10. We are concerned that digital
broadcasters do not simply replay the
same core programming in order to meet
our revised processing guideline,
particularly if broadcasters offer
multiple streams of free video
programming and thereby face a higher
core programming guideline. We
recognize, however, that to some degree
children can benefit from repeated
viewing of the same core program, as
the educational lesson or message is
reinforced. Accordingly, we will not
prohibit all repeats of core programming
by digital broadcasters under our
revised guideline, but will require that
at least 50 percent of core programming
not be repeated during the same week
to qualify as core. Under our current 3
hours per week processing guideline
that applies to the analog channel, we
allow repeats and reruns of core
programming to be counted toward
fulfillment of the guideline. We will
exempt from this requirement any
program stream that merely time shifts
the entire programming line-up of
another program stream. In addition,
during the digital transition, we will not
count as repeated programming core
programs that are aired on both the
analog station and a digital program
stream.



28

Federal Register/Vol. 70, No. 1/Monday, January 3, 2005/Rules and Regulations

11. In order to receive staff level
approval of their license renewal
application under our revised core
programming processing guideline,
digital broadcasters will be required to
air at least three hours per week of core
programming on their main program
stream. To provide broadcasters with
flexibility in choosing how best to serve
their child audience, however, we will
permit digital broadcasters to air all of
their additional digital core
programming, beyond the 3 hour
baseline on the main digital program
stream, on one free digital video
channel or distribute it across multiple
free digital video channels, at their
discretion, as long as the stream/s on
which the core programming is aired
has comparable carriage on
multichannel video programming
distributors (“MVPDs”’) as the stream
whose programming generates the core
programming obligation under the
revised processing guideline.
Educational and informational
programming aired on subscription
channels, however, will not be
considered core under our processing
guideline. In addition, the current three
hours per week core programming
processing guideline will continue to
apply to analog stations until the analog
channel is returned to the Commission
at the end of the digital transition. Core
programs aired on digital program
streams will not be considered in
evaluating whether a station has
complied with the core programming
processing guideline for its analog
channel.

12. We agree with those commenters
who argue that, in some cases, children
and parents may be best served by
having core programming available on a
channel that is devoted to programming
appropriate for child or family viewing
during all or part of the programming
day or week. We also agree that
requiring every programming stream to
carry core programming could
discourage broadcasters from
experimenting with innovative
multicasting services. If, for example,
alternative content streams are used to
directly expand the value of the main
stream through the broadcasting of
associated information or different
camera angles or the alternative streams
are used for low bit rate video services
such as a dedicated weather channel,
they may not be appropriate for the
carriage of children’s programming.
Moreover, we do not want to discourage
broadcasters from providing highly
specialized channels on which content
directed to children might depart from
the specialized focus. It is our

expectation that broadcasters will
develop such programming services. In
the next three years, we intend to revisit
the issues addressed in this Report and
Order in another proceeding. At that
time, we will consider, among other
things, whether we should give
broadcasters who choose to multicast
more flexibility in terms of placement of
core programming.

13. The revised guideline discussed
above applies to digital broadcasters and
the digital programming they provide.
Up until the time that analog channels
are returned to the Commission, we will
continue to apply our current three
hours per week core children’s
programming processing guideline to
analog channels. Broadcasters will
continue to file, on a quarterly basis,
their Children’s Television
Programming Report, on FCC Form 398.
We will revise current FCC Form 398 to
permit broadcasters to report both
analog and digital core programming on
that form. Once the new form has been
approved for use, we will issue a Public
Notice informing broadcasters of the
availability of the form and the date on
which the revised form must begin to be
used in place of the current form. On
that date, reports will also be required
to include information about digital core
programming. As we have done in the
analog context, we will continue to
exempt noncommercial television
licensees from children’s programming
reporting requirements with respect to
their digital programming.

14. We also decline, at this time, to
require high definition, interactivity, or
other features made possible by digital
technology to enhance core
programming. We believe it would be
premature to impose any requirement
for use of technological advances in
children’s programming until
broadcasters have had more opportunity
to experiment with these features in
other programming. However, we
encourage broadcasters to provide high
definition educational and
informational programming for children
as well as educational interactive
features, to ensure that children benefit
from the capabilities of digital
technology. We agree with those
commenters who argue that use of such
features could improve the educational
potential of core programming.

15. Finally, we disagree with those
commenters that argue that the
Commission lacks legal authority to
impose new children’s educational and
informational programming
requirements. As noted above, digital
broadcasters are subject to the CTA’s
educational and informational
programming requirements. In the 1996

Children’s Programming Report and
Order, we concluded that a safe harbor
processing guideline approach to
implementing the CTA is consistent
with both the language and the intent of
the statute. The revised quantitative
processing guideline we adopt today for
digital broadcasters is also consistent
with the CTA and the First Amendment.
In adopting the three hours per week
core programming processing guideline
for analog broadcasters, we concluded
that defining what qualifies as
programming ““specifically designed” to
serve the educational needs of children
and giving broadcasters clear but
nonmandatory guidance on how to
guarantee compliance is a constitutional
means of giving effect to the CTA’s
programming requirement. The actions
we take today extend the current
processing guideline to digital
broadcasters and increase the guideline
only for broadcasters who choose to use
their digital capacity to air more free
video programming. Broadcasters
continue to retain wide discretion in
choosing the ways in which they will
meet their CTA obligations. Our new
guideline imposes reasonable
parameters on a broadcaster’s use of the
public airwaves and is narrowly tailored
to advance the government’s substantial,
and indeed compelling, interest in the
protection and education of America’s

children.

Preemption

16. Related to the issue of digital
broadcasters’ educational and
informational programming obligations
under the CTA is the issue of how we
will treat preemptions of core programs
by DTV broadcasters. To qualify as
““core programming” for purposes of the
three-hour-per-week processing
guideline, the Commission requires that
a children’s program be “‘regularly
scheduled”; that is, a core children’s
program must “‘be scheduled to air at
least once a week” and “must air on a
regular basis.”” In adopting the current
educational programming rules, the
Commission stated that television series
typically air in the same time slot for 13
consecutive weeks, although some
episodes may be preempted for
programs such as breaking news or live
sports events. The Commission noted
that programming that is aired on a
regular basis is more easily anticipated
and located by viewers, and can build
loyalty that will improve its chance for
commercial success. The Commission
stated that it would leave to the staff to
determine, with guidance from the full
Commission as necessary, what
constitutes regularly scheduled
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programming and what level of
preemption is allowable.

17. We requested comment in the
Notice on whether the Commission’s
policies regarding preemption of core
programs should be revised in view of
the greater programming capacity that
will be available to DTV broadcasters.
We noted that the ability of DTV
broadcasters to multicast provides them
with the option of airing multiple
streams of programming
simultaneously, thus increasing their
flexibility to either avoid preempting
core programs or to reschedule such
programs to a regular “second home.”
Given this capability, we asked if we
should fashion a rule defining clearly
the requirement that a ““core” program
be “regularly scheduled,” including the
number of times a core program could
be preempted and still count toward the
three-hour-per-week processing
guideline, and the efforts that must be
made to reschedule and promote
preempted programs in order for these
programs to contribute toward the core
programming guideline. If we were to
adopt such a rule, we asked if we
should continue to exempt from the
requirement that core programs be
rescheduled core programs preempted
for breaking news. We also sought
comment on the kind of rescheduling
practices and promotion of rescheduled
programs that we could require from
digital broadcasters.

18. For both analog and digital
broadcasters, to be considered core
programming we will generally require
that a preempted core program be
rescheduled. In addition, we will
consider, in determining whether the
rescheduled program counts as a core
educational program, the reason for the
preemption, the licensee’s efforts to
promote the rescheduled program, the
time when the rescheduled program is
broadcast, and, as discussed below, the
station’s level of preemption of core
programming. We will continue to
exempt from the requirement that core
programs be rescheduled core programs
preempted for breaking news. Absent
clear evidence that broadcasters are
abusing this exemption, we intend to
rely on broadcasters’ journalistic
judgment regarding the necessity of
interrupting scheduled core
programming because of a news alert.

19. As a general matter, for digital
broadcasters we will not consider a core
program moved to the same time slot on
another of the station’s digital program
streams to be preempted as long as the
alternate program stream receives
MVPD carriage comparable to the
stream from which the program is being
moved and the station provides

adequate on-screen information about
the move, including when and where
the program will air, on both the
original and the alternate program
stream. This policy applies only to
program moves from one digital stream
to another digital stream on the same
station. Thus, as long as viewers are
adequately notified of the move and the
program is moved to a program stream
that is accessible to a comparable
number of viewers, broadcasters may
use their multicasting capability to
avoid preempting core programming.

20. For both analog and digital
broadcasters, we will limit the number
of preemptions under our processing
guideline to no more than 10 percent of
core programs in each calendar quarter.
Each preemption beyond the 10 percent
limit will cause that program not to
count as core under the processing
guideline, even if the program is
rescheduled. We will exempt from this
preemption limit preemptions for
breaking news.

21. We believe that this preemption
limit will help parents and children to
locate core programming and to
anticipate when it will be aired. We
believe that most stations currently do
not preempt more than 10 percent of
core programs in each calendar quarter.
We also note that our processing
guideline is averaged over a six-month
period, which will provide broadcasters
with some scheduling flexibility. In
addition, a station that fails to meet the
processing guideline because of
excessive preemptions may still receive
staff-level approval of its renewal
application if it demonstrates that it has
aired a package of educational and
informational programming, including
specials, PSAs, short-form programs,
and regularly scheduled non-weekly
programs with a significant purpose of
educating and informing children, that
demonstrates a commitment to
educating and informing children at
least equivalent to airing the amount of
core programming indicated by the
processing guideline. Licensees that do
not qualify for staff level approval will
have their license renewal applications
referred to the Commission where they
will have an additional opportunity to
demonstrate compliance with the CTA.

Identification of Core Programming

22. As we stated in the NPRM, studies
of the effectiveness of our educational
programming requirements show a
continued lack of awareness on the part
of parents regarding the availability of
core programming. As one study
observed:

Information about E/I programs remains hard
for parents to find. Although commercial

broadcasters are consistently using E/I icons,
the on-air information is often brief and
difficult to identify. Printed listing services
do not carry the information. * * * Thus,
there is a serious lack of information for
parents about core educational and
informational offerings, mostly because the
popular press does not appear to be
interested in or have the capacity to publish
such information. Not surprisingly, only one
in seven parents is able to correctly identify
the meaning of the E/I symbol.

23. As we noted when we adopted the
current children’s educational
programming rules in 1996, parents can
increase the audience of an educational
program by encouraging their children
to watch the show, but can only do so
if they know in advance when the show
will air and that the show is
educational. The public information
initiatives adopted by the Commission
in 1996 were designed to maximize
public access to information about core
programming while minimizing the cost
to licensees. In adopting the current on-
air identification requirement, the
Commission noted that on-air identifiers
were likely to reach a larger audience
than information published in program
guides, at minimal cost to stations. We
continue to believe that on-air
identification of core programming is a
cost-effective means of ensuring that
core programming reaches the child
audience, but agree with those
commenters that argue that the use of
different identifiers by different
broadcasters is confusing parents and
impairing their ability to choose core
programming for their children.

24. Accordingly, we will amend our
rules regarding on-air identification of
core programming to require both
analog and digital broadcasters to
identify such programming with the
same symbol: E/I. We will also require
that this symbol be displayed
throughout the program in order for the
program to qualify as core. We believe
this change to our on-air identification
requirement will not prove onerous to
broadcasters, who already use on-screen
identifiers for core programs, and could
greatly improve the public’s ability to
recognize and locate core programs. We
note that broadcasters now display
icons and other on-screen information
with increasing frequency in many
kinds of programming, and the public is
increasingly used to seeing such
information displayed along with
program material. Broadcasters’
increasing voluntary use of onscreen
identifiers, such as network logos,
presumably reflects their judgment as to
the effectiveness of this technique in
communicating information. We believe
that broadcasters can display the E/I
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icon in an unobtrusive manner that will
help parents and others identify core
programs without deterring potential
child viewers.

25. We will apply this revised on-air
identification requirement to both
commercial and noncommercial
broadcasters. Although we have
previously exempted noncommercial
licensees from the requirement that they
identify core programming, we believe
that requiring all broadcasters to use the
E/I symbol throughout the program to
identify core programming will help
reinforce viewer awareness of the
meaning of this symbol. We will,
however, continue to exempt
noncommercial television licensees
from the other public information
initiatives adopted in the 1996
Children’s Programming Report and
Order. Thus, noncommercial television
stations will not be required to prepare
and file quarterly Children’s Television
Programming Reports or to provide
information identifying programming
specifically designed to educate and
inform children to publishers of
program guides. As is our current
practice, we will require noncommercial
broadcast stations to maintain
documentation sufficient to show
compliance with the CTA’s
programming obligations at renewal
time in response to a challenge or to
specific complaints.

Commercial Limits

Application of Existing Commercial
Limits Rules and Policies to DTV

26. We sought comment in the Notice
on how the limits on the amount of
commercial matter in children’s
programming should apply in the digital
environment and how we should
interpret with respect to DTV
broadcasters the policies set forth in the
1974 Policy Statement on children’s
programming. We asked whether
children’s advertising limits and
policies should apply only to free over-
the-air channels, or to all digital
channels, both fee and pay. We sought
comment specifically on the proposal by
CME, et al. that the Commission
prohibit all direct links to commercial
Web sites during children’s
programming. If we were to permit
certain kinds of commercial links
during children’s programs, we asked if
such links should be permitted to
appear during the program itself, or be
limited to appearing during
commercials adequately separated from
program material as required by our
separations policy.

27. We will apply the commercial
limits and policies, as clarified in

today’s Order, to all digital video
programming directed to children ages
12 and under, whether that
programming is aired on a free or pay
digital stream. We note that the
commercial limits and policies
currently apply to cable operators and
DBS providers and that cable operators
are defined as “‘broadcast licensees” for
purposes of the commercial matter
limitations in the CTA. Therefore, the
application of such limits and policies
to pay broadcast channels provides for
consistent treatment of these program
delivery systems for purposes of
children’s advertising restrictions. We
agree with those commenters that argue
that the same concerns that led to
adoption of the advertising restrictions
in the 1974 Policy Statement and the
CTA—the unique vulnerability of
children as television viewers—apply
regardless of the channel that a child
viewer watches. Thus, any advertising
restrictions for children’s programming
should apply to all such programming,
regardless of the free or pay status of the
channel. This determination is both
consistent with and required by Section
336 of the Communications Act, which
states that the Commission ‘“‘shall adopt
regulations that allow the holders of
[DTV] licenses to offer such ancillary
and supplementary services on
designated frequencies as may be
consistent with the public interest,
convenience and necessity.” Providing
programs intended for children that do
not comply with the advertising limits
or commercial policies is contrary to the
public interest because they could
expose children to excessive and
abusive advertising practices.

28. We are aware that some
broadcasters are currently displaying
Internet Web site addresses that appear
during children’s program material (for
example, in a crawl at the bottom of
screen) which raises the issue of how
the CTA commercial time limits should
apply. We are concerned that the
display of such addresses for Web sites
established solely for commercial
purposes in children’s programs is
inconsistent with our mandate under
the CTA to protect children, who are
particularly vulnerable to commercial
messages and incapable of
distinguishing advertising from program
material. This is a concern that arises
with respect to all broadcasters, both
analog and digital, and to cable
operators. Accordingly, we adopt a
proposal similar to that advanced by
Sesame Workshop with respect to this
display of commercial Web site
information in children’s programs.
Specifically, we will interpret the CTA

commercial time limits to require that,
with respect to programs directed to
children ages 12 and under, the display
of Internet Web site addresses during
program material is permitted as within
the CTA limitations only if the Web site:
(1) Offers a substantial amount of bona
fide program-related or other
noncommercial content; (2) is not
primarily intended for commercial
purposes, including either e-commerce
or advertising; (3) the Web site’s home
page and other menu pages are clearly
labeled to distinguish the
noncommercial from the commercial
sections; and (4) the page of the Web
site to which viewers are directed by the
Web site address is not used for e-
commerce, advertising, or other
commercial purposes (e.g., contains no
links labeled “‘store”” and no links to
another page with commercial material).

29. For Web sites meeting these
requirements, we will not limit the
amount of time that the Web site
address may be displayed during
children’s programs. In addition, we
will permit the commercial portions of
Web sites that comply with these
requirements to sell or advertise
products associated with the related
television program. Because we require
that permissible Web sites clearly
separate the commercial portions of the
site from the site’s other content, we
believe that children will be adequately
protected from program-related
merchandise sales. Because of the
unique vulnerability of young children
to host-selling, however, we will
prohibit the display of Web site
addresses in children’s programs when
the site uses characters from the
program to sell products or services.
This restriction on Web sites that use
host-selling applies to Web site
addresses displayed both during
program material and during
commercial material. We do not impose
other restrictions at this time on the use
of Web site addresses displayed only
during commercials aired in children’s
programs.

30. We believe that this approach to
the display of Web site addresses in
programs directed to children ages 12
and under fairly balances the interest of
all broadcasters in exploring the
potential uses of the Internet in
connection with their children’s
programs with our mandate to protect
children from over commercialization.
We will require a broadcaster that
chooses to air children’s programs
displaying Web site addresses during
program material to certify, as part of its
certification in its license renewal
application of compliance with the
commercial limits on children’s
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programming, that it has also complied
with the requirements concerning the
display of Web site addresses in such
programming. In addition, these
broadcasters will be required to
maintain in their public inspection file,
until final action has been taken on the
station’s next license renewal
application, records sufficient to
substantiate the station’s certification of
compliance with the restrictions on Web
site addresses in programs directed to
children ages 12 and under. Cable
operators airing children’s programming
must maintain records sufficient to
verify compliance with these new rules
and make such records available to the
public. Such records must be
maintained by cable operators for a
period sufficient to cover the limitations
period specified in 47 U.S.C.
503(b)(6)(B).

31. With respect to the appearance of
direct, interactive, links to commercial
Internet sites in children’s
programming, we agree with those
commenters that express concern that
prohibiting such links at least at this
stage in the digital transition is
premature and unnecessary and could
hamper the ability of broadcasters to
experiment with potential uses of
interactive capability in children’s
programming. There is little if any use
of direct Internet connectivity today in
television programming of the type that
was contemplated when the Notice in
this proceeding was issued.
Accordingly, we find that it would be
premature and unduly speculative to
attempt to regulate such direct
connectivity at this time. We agree that
direct links to Web sites with program-
related material could provide
beneficial educational and
informational content in children’s
programs and do not wish to place
unnecessary barriers in the way of
technical developments in this area that
may take place.

32. We encourage broadcasters to
experiment with the capabilities digital
television offers by developing
interactive services that can be used to
enhance the educational value of
children’s programming. With the
benefits of interactivity, however, come
potential risks that children will be
exposed to additional commercial
influences. We therefore seek comment
in the Further Notice of Proposed
Rulemaking that is part of this Report
and Order about what kinds of services
broadcasters and cable operators are
developing and what rules would be
appropriate to adopt. During the
pendancy of this proceeding, however,
we emphasize that broadcasters and
cable operators may not circumvent our

rules on commercial limits through
technological developments in
interactivity. We encourage broadcasters
and cable operators to innovate and
experiment with new uses of interactive
technology that is educational in nature.

Definition of Commercial Matter

33. The Notice also invited
commenters to address a broader
question related to our restriction on the
duration of advertising during
children’s programming. This issue
arises with respect to both analog and
digital programming. We noted that,
under our current policy, the limitation
of 10.5 minutes per hour on weekends
and 12 minutes per hour on weekdays
applies to “commercial matter.”
“Commercial matter” is defined to
exclude certain types of program
interruptions from counting toward the
commercial limits, including
promotions of upcoming programs that
do not mention sponsors, public service
messages promoting not-for-profit
activities, and air-time sold for purposes
of presenting educational and
informational material. We observed in
the Notice that there is a significant
amount of time devoted to these types
of announcements in children’s
programming, thereby often reducing
the amount of time devoted to actual
program material to an amount far less
than the limitation on the duration of
commercial matter alone might suggest.

34. Accordingly, we invited comment
in the Notice on whether the
Commission should revise its definition
of “commercial matter” to include some
or all of these types of program
interruptions that do not currently
contribute toward the commercial
limits. We noted that some of the types
of program interruptions currently
excluded from the commercial limits
may contain information valuable to
children, such as promotion of
upcoming educational programs or
certain types of public service messages.
We asked if we should nonetheless
require that the time devoted to these
announcements count toward the
commercial limits to maximize the
amount of time devoted to program
material and reduce the time taken by
interruptions. We also asked whether, if
we were to revise our definition of
‘“commercial matter,” we should apply
the new definition only to digital
broadcasting or also to analog
broadcasting. Finally, we asked
commenters to address whether our
ability to revise this definition is
restricted by the CTA and its legislative
history.

35. We will revise our definition of
“commercial matter” to include

promotions of television programs or
video programming services other than
children’s educational and
informational programming. This
revised definition will apply to analog
and digital television stations and to
cable operators. In the Further Notice of
Proposed Rulemaking that is part of this
Report and Order, we also propose to
apply this revised definition to Direct
Broadcast Satellite service providers.
Our goals in making this revision to the
definition of commercial matter are to
reduce the number of commercial
interruptions in children’s programming
and encourage the promotion of
educational and informational
programming for children.

36. We agree with those commenters
who argue that program promotions
should fall within the scope of
commercial matter because the station
broadcasting the promotion receives
significant consideration for airing these
advertisements: specifically, the
increased audiences for the promoted
program which presumably leads to
increased advertising rates for the
station. Reducing the number of
program promotions will help protect
children from overcommercialization of
programming consistent with the overall
intent of Congress in the CTA. At the
same time, exempting program
promotions for children’s educational
and informational programming may
encourage broadcasters to promote this
programming, thereby increasing
parents’ awareness of the programming
and possibly the program’s audience,
and thus extending the educational
benefit of the programming. As noted
above, there is evidence of a continued
lack of awareness on the part of parents
regarding the availability of core
programming. Our action may lead to
additional promotion of children’s
educational and informational
programming, including core
programming, thereby helping to
address this problem.

37. This decision is consistent with
the CTA and its legislative history. The
term ““‘commercial matter” is not
defined in the CTA. The House and
Senate Reports state that the definition
should be “consistent”” with the
definition used in former Form 303-C,
which defined commercial matter to
include, among other things,
promotional announcements by
commercial stations for or on behalf of
another commonly owned or controlled
broadcast station serving the same
community. Including program
promotions in the definition of
commercial matter is consistent with
this aspect of the definition of
commercial matter on former Form 303-
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C, as in either case the station is
receiving indirect consideration for the
program promotion.

Inappropriate Promotions in Children’s
Programming

38. Another issue raised both in the
Notice and in the NOI relates to the
airing, in programs viewed by children,
of promotions for other upcoming
programs that may be unsuitable for
children to watch because either the
promotions themselves or the programs
they refer to contain sexual or violent
content or inappropriate language. This
issue arises with respect to both analog
and digital broadcasting and applies not
only to educational and informational
children’s programming but to any
programming that is viewed by a
substantial number of children. We
sought comment in the Notice on steps
the Commission could take to ensure
that programs designed for children or
families do not contain promotions that
are unsuitable for children to watch. We
noted that the broadcast, cable, and
motion picture industries voluntarily
rate video programming that contains
sexual, violent, or other indecent
material and broadcast signals
containing these ratings so that these
programs can be screened by “V-Chip”
technology available in television sets.
The ratings identify the age group for
which a particular program is suitable
and indicate when the program contains
violence, sexual content, or suggestive
or coarse language. We asked in the
Notice whether the ratings of programs
promoted by broadcasters should be
consistent with the ratings of the
program during which the promotions
run. We also asked whether we should
require that promotions themselves be
rated and encoded so they can be
screened by V-Chip technology, or that
promotions be rated and that programs
with a significant child audience
contain only promotions consistent with
the rating of the program in which they
appear.

39. In light of the consensus among
commenters that voluntary efforts rather
than Commission action are preferable
to ensure that age-inappropriate
promotions are not aired in children’s
programs, we will not take action on
this issue at this time. Instead, we urge
broadcasters to ensure that industry
mechanisms are in place and are used
effectively to prevent the airing of
promotions in children’s programs that
are inappropriate for child viewing. We
also urge the public to continue to
monitor promotions aired in children’s
programming and to notify us of
instances in which broadcasters air age-
inappropriate promotions. If we receive

information suggesting that age-
inappropriate promotions have become
a systemic problem, we will revisit this
issue.

40. We agree with those commenters
that argue that DTV technical standards
should not foreclose the implementation
of changes to or improvements in the V-
Chip system. We also believe that DTV
technical standards should not foreclose
the option of using V-Chip technology
to support multiple rating systems. In
our Report and Order in the Second
Periodic Review of the Commission’s
Rules and Policies Affecting the
Conversion to Digital Television, we
adopted rules to ensure that V-Chip
functionality is available in the digital
world. In that proceeding, we stated our
belief that the ability to modify the
content advisory rating system is
beneficial and required that television
receivers be able to process new ratings
should they be developed. We also
adopted standards that do not preclude
manufacturers from incorporating
additional blocking standards or
techniques into receivers, thereby
permitting manufacturers to develop V-
Chip technology that can be used in
conjunction with additional ratings
systems.

41. We will not at this time adopt the
other V-Chip proposals advanced by
commenters. Nonetheless, we encourage
broadcasters to consider various ways of
improving V-Chip utility, including
making available in their programming
a link to a Web site where parents and
other viewers can get additional
information about program ratings and
the V-Chip, once such technology or
functionality is available to consumers.
We also encourage the broadcast, cable,
and motion picture industries to
consider whether any revisions to the
ratings system would make it more
accurate and easier to understand.

42. In our next periodic review of the
status of the digital transition, we plan
to address whether we should require
digital broadcasters to embed E/I
information in the core program stream
so that this information can be sought
by V-Chip or other technology. Given
the lack of information in the record of
this proceeding about how this
information would be used and the
potential benefits of this technology in
helping parents locate core
programming, and the potential costs
such a requirement would impose, we
do not address this issue today.

Future Proceedings

43. We intend to revisit the issues
addressed in this item in the next three
years and consider whether the
determinations made herein should be

changed in light of technological
developments. In particular, we will
consider whether broadcasters should
be given more flexibility to determine
the program stream on which core
programming is placed.

44. In addition, we intend to issue a
Public Notice in the near future seeking
comment on whether broadcasters are
complying with the letter and intent of
the CTA in terms of, among other
things, the amount and quality of core
children’s programming being provided
and the extent of preemption of such
programming. The Commission staff
also intends to conduct a review of
broadcaster compliance with the CTA
and our rules and to issue a report on
the results of this review and the
comments filed in response to the
Public Notice. The Commission last
issued a report on compliance with the
CTA in 2001. The Commission plans to
conduct similar reviews and issue
similar reports on a regular basis
roughly every three years.

Effective Dates and Transition Period

45. Our revised policies and rules
regarding application of the commercial
limits and policies to digital
programming as well as those regarding
the display of Internet addresses in
analog and digital programming and in
programming aired by cable operators,
will become effective February 1, 2005.
We will begin to evaluate compliance
with these requirements in renewal
applications filed after that date. Thus,
the first renewal applications to which
these new requirements will be applied
are those required to be filed by April
1, 2005, by television stations located in
the states of Indiana, Kentucky, and
Tennessee. Licensee performance
during any portion of the renewal term
that predates February 1, 2005, will be
evaluated under the current rules and
policies and performance that post-dates
the rules will be judged under the new
provisions.

46. Our rules regarding on-air
identification of core programming will
become effective after approval by the
Office of Management and Budget
(“OMB”) under the Paperwork
Reduction Act of 1995 (“PRA”). Upon
OMB approval, we will issue a Public
Notice announcing the effective date of
this rule. The effective date will be no
earlier than February 1, 2005. Similarly,
we will issue a Public Notice
announcing when the revised FCC Form
398, also subject to OMB approval
under the PRA, will be available for use
by licensees and when licensees must
commence using the revised form to
report digital core programming.
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47. Our revised definition of
commercial matter will become effective
January 1, 2006. This transition period
will give programmers time to produce
sufficient children’s programming and
other material to include within
children’s programming that would not
be considered commercial matter.
Similarly, our revised safe harbor
processing guideline for digital
broadcasters will become effective
January 1, 2006. The limit on the
number of preemptions for digital
broadcasters under our processing
guideline to no more than 10 percent of
core programs in each calendar quarter
and the limit for digital broadcasters on
the number of repeats of core
programming to no more than 50
percent of core programming during the
same week will also become effective
January 1, 2006. These requirements
relate to the calculation of hours of core
programming under our revised
guideline and therefore should become
effective at the same time as the revised
guideline. In addition, to give analog
broadcasters time to come into
compliance with our rule limiting the
number of preemptions under the
current analog processing guideline to
no more than 10 percent of core
programs in each calendar quarter, we
will also delay the effective date of that
rule as applied to analog broadcasters
until January 1, 2006. We believe that
this transition period is appropriate to
give licensees time to develop
programming or to renegotiate or allow
expiration of existing program contracts
as necessary. Renewal applications filed
earlier than January 1, 2006, will be
evaluated for compliance with the CTA
based on our current rules and the
policies expressed in the 1996
Children’s Programming Report and
Order and the 1991 Report and Order,
as modified upon reconsideration.
License renewal applications filed after
January 1, 2006, will be evaluated to
determine whether broadcasters are
providing core programming using the
revised definition of commercial matter
and processing guideline adopted
herein and are complying with the
revised rules concerning preemption
and repeats of core programming. Thus,
the first renewal applications to which
these new requirements will be applied
are those required to be filed by
February 1, 2006, by stations located in
the states of Kansas, Nebraska, and
Oklahoma. Licensee performance during
any portion of the renewal term that
predates January 1, 2006, will be
evaluated under the current rules and
policies and performance that post-dates

the new rules will be judged under the
new provisions.

Conclusion

48. We adopt this Report and Order
and Further Notice of Proposed Rule
Making to address the obligation of DTV
broadcasters under the CTA to air
educational programming for children
and to protect children from excessive
and inappropriate commercial
messages. Our goals are to ensure that
parents and children benefit from
broadcasters’ use of digital technology
to provide multiple broadcast streams
and to permit broadcasters flexibility to
explore the potential uses of the
broadcast spectrum made possible by
digital technology, including the use of
direct Web site links in children’s
programming, consistent with the
mandate of the CTA. We believe that the
rules and policies adopted herein
further the mandate of the CTA that
broadcast television fulfill its potential
to teach the nation’s children and that
broadcasters protect children from over
commercialization.

VII. Administrative Matters

49. This Report and Order contains
new or modified information
collection(s) subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. It will be submitted to the
Office of Management and Budget
(OMB) for review under Section 3507(d)
of the PRA. OMB, the general public,
and other Federal agencies are invited to
comment on the new or modified
information collection(s) contained in
this proceeding. Written comments by
the public on the proposed new and
modified information collection(s) are
due 60 days from date of publication of
this Report and Order in the Federal
Register. In addition to filing comments
with the Secretary, a copy of any
comments on the information
collection(s) contained herein should be
submitted to Cathy Williams, Federal
Communications Commission, Room 1—
€823, 445 12th Street, SW., Washington,
DC 20554, or via the Internet to Cathy
Williams@fcc.gov, and to Kristy L.
LaLonde, OMB Desk Officer, Room
10234 NEOB, 725 17th Street, NW.,
Washington, DC 20503, or via the
Internet to KristyL.
LaLonde@omb.eop.gov, or via fax at
202-395-5167.

50. As required by the Regulatory
Flexibility Act,! the Commission has
prepared a Final Regulatory Flexibility
Analysis (“FRFA”) relating to this

1See 5 U.S.C. §604.

Report and Order. The FRFA is set forth
below.

51. The Commission will send a copy
of the Report and Order in a report to
be sent to Congress and the General
Accounting Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

52. For additional information on this
proceeding, please contact Kim
Matthews, Policy Division, Media
Bureau at (202) 418-2154.

Final Regulatory Flexability Analysis

53. As required by the Regulatory
Flexibility Act of 1980, as amended
(“RFA”), an Initial Regulatory
Flexibility Analysis (“IRFA”) was
incorporated in the Notice of Proposed
Rule Making (“NPRM”). The
Commission sought written public
comment on the proposals in the Notice,
including comment on the IRFA. One
comment was received on the IRFA.
This Final Regulatory Flexibility
Analysis (“FRFA”) conforms to the
RFA.

I. Need for, and Objectives of, the Report
and Order

The purpose of this proceeding is to
determine how the existing children’s
educational television programming
obligations and limitations on
advertising in children’s programs
should be interpreted and adapted to
apply to digital television broadcasting
in light of the new capabilities made
possible by that technology. First, we
address the obligation of digital
television (“DTV”’) broadcasters to
provide children’s educational and
informational programming and,
specifically, how that obligation applies
to DTV broadcasters that use the
multicast capability of their ATSC
digital service to broadcast multiple
program services. We adopt an approach
pursuant to which digital broadcasters
that choose to provide streams or hours
of free video programming in addition
to their required free over-the-air video
program service will have an increased
core programming benchmark roughly
proportional to the additional amount of
free video programming they choose to
provide. Second, for both analog and
digital broadcasters, we limit the
number of preemptions allowed under
our processing guideline to no more
than 10 percent of core programs in
each calendar quarter. Third, we amend
our rule regarding on-air identification
of core programming to require both
analog and digital broadcasters to
identify such programming with the
same symbol, E/I, which must be
displayed throughout the program in
order for the program to qualify as core
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educational programming. Fourth, we
clarify that the children’s television
commercial limits and policies apply to
all digital video programming directed
to children ages 12 and under. Fifth, we
interpret the commercial time limits to
require that the display of Internet Web
site addresses during program material
is permitted as within the time limits
only if the Web site meets certain
requirements, including the requirement
that it offer a substantial amount of bona
fide program-related or other
noncommercial content and is not
primarily intended for commercial
purposes. Sixth, we revise our
definition of “commercial matter” to
include promotions of television
programs or video programming
services other than children’s
educational and informational
programming. Finally, we seek
comment on several additional
proposals concerning the children’s
programming commercial limits and
indicate our intention to issue a Public
Notice in the near future seeking
comment on broadcaster compliance
with the Children’s Television Act of
1990 (““CTA”). Our objectives in
resolving these issues are to provide
television broadcasters with guidance
regarding their obligation to serve
children as we transition from an analog
to a digital television environment and
to improve our children’s programming
rules and policies.

II. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

The U.S. Small Business
Administration (“SBA”) filed the only
comment in this proceeding responding
to the IRFA. According to the SBA, the
IRFA does not satisfy the requirements
of the RFA, as it does not describe many
of the “compliance requirements”’
contained in the NPRM and their impact
on small firms. The SBA also argues that
the IRFA does not discuss significant
alternatives that would accomplish the
objectives while minimizing the
significant economic impact on small
entities. SBA states that it does not
question the Commission’s goals in this
proceeding, but instead asks that the
Commission seek ways to minimize the
burdens on small business while still
accomplishing its goals.

The NPRM described a number of
possible ways of applying the current
core programming processing guideline
to digital broadcasters. These proposals
were suggested by commenters
responding to the NOI in this docket. It
was not possible for the Commission to
develop detailed estimates of the cost of
adopting each of these proposals

because the details of how any of the
proposals would be implemented were
not known. The NPRM sought comment
on these various proposals in large part
to determine, in the view of
broadcasters and others, which would
be the preferable means of adapting our
current rules. Commenters responding
to the NPRM address, among other
issues, the cost of the various proposals
and the advantages, from cost and other
perspectives, of the approach they
advocate. In determining what approach
to adopt, the Commission carefully
considered all of the comments,
particularly those offering less
burdensome means of accomplishing
our stated objectives. The approach
adopted in the Report and Order
attempts to balance the need to adapt
our current rules to the digital
environment and to improve our
children’s programming rules and
policies with the need to minimize costs
where possible and provide
broadcasters with flexibility to continue
to explore different ways of employing
digital technology.

III. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply

The RFA directs agencies to provide
a description of and, where feasible, an
estimate of the number of small entities
that will be affected by the rules. The
RFA generally defines the term “small
entity”’ as having the same meaning as
the terms ““small business,” “‘small
organization,” and ‘“‘small governmental
jurisdiction” under section 3 of the
Small Business Act. In addition, the
term ‘“‘small business” has the same
meaning as the term “small business
concern” under the Small Business Act.
A small business concern is one which:
(1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
SBA.

Television Broadcasting. The Small
Business Administration defines a
television broadcasting station that has
no more than $12 million in annual
receipts as a small business. Business
concerns included in this industry are
those “primarily engaged in
broadcasting images together with
sound.” According to Commission staff
review of the BIA Publications, Inc.
Master Access Television Analyzer
Database as of May 16, 2003, about 814
of the 1,220 commercial television
stations in the United States have
revenues of $12 million or less. We
note, however, that, in assessing
whether a business concern qualifies as
small under the above definition,

business (control) affiliations must be
included. Our estimate, therefore, likely
overstates the number of small entities
that might be affected by our action,
because the revenue figure on which it
is based does not include or aggregate
revenues from affiliated companies.

In addition, an element of the
definition of ““small business” is that the
entity not be dominant in its field of
operation. We are unable at this time to
define or quantify the criteria that
would establish whether a specific
television station is dominant in its field
of operation. Accordingly, the estimate
of small businesses to which rules may
apply do not exclude any television
station from the definition of a small
business on this basis and are therefore
over-inclusive to that extent. Also as
noted, an additional element of the
definition of “‘small business” is that the
entity must be independently owned
and operated. We note that it is difficult
at times to assess these criteria in the
context of media entities and our
estimates of small businesses to which
they apply may be over-inclusive to this
extent.

There are also 380 non-commercial
TV stations in the BIA database. Since
these stations do not receive advertising
revenue, there are no revenue estimates
for these stations. We believe that
virtually all of these stations would be
considered ‘““small businesses’ given
that they are generally owned by non-
commercial entities including local
schools and governments and, for the
most part, rely on public donations and
funding.

Cable Operators. The SBA has
developed a small business size
standard for cable and other program
distribution services, which includes all
such companies generating $12.5
million or less in revenue annually. The
Commission has developed, with SBA’s
approval, our own definition of a small
cable system operator for the purposes
of rate regulation. Under the
Commission’s rules, a “small cable
company’’ is one serving fewer than
400,000 subscribers nationwide. We last
estimated that there were 1,439 cable
operators that qualified as small cable
companies. Since then, some of those
companies may have grown to serve
over 400,000 subscribers, and others
may have been involved in transactions
that caused them to be combined with
other cable operators. Consequently, we
estimate that there are fewer than 1,439
small entity cable system operators that
may be affected by the decisions and
rules in this Report and Order.

The Communications Act, as
amended, also contains a size standard
for a small cable system operator, which
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is “‘a cable operator that, directly or
through an affiliate, serves in the
aggregate fewer than 1% of all
subscribers in the United States and is
not affiliated with any entity or entities
whose gross annual revenues in the
aggregate exceed $250,000,000.” The
Commission has determined that there
are 68,500,000 subscribers in the United
States. Therefore, an operator serving
fewer than 685,000 subscribers shall be
deemed a small operator if its annual
revenues, when combined with the total
annual revenues of all of its affiliates, do
not exceed $250 million in the
aggregate. Based on available data, we
find that the number of cable operators
serving 685,000 subscribers or less totals
approximately 1,450. Although it seems
certain that some of these cable system
operators are affiliated with entities
whose gross annual revenues exceed
$250,000,000, we are unable at this time
to estimate with greater precision the
number of cable system operators that
would qualify as small cable operators
under the definition in the
Communications Act.

IV. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

The Order adopts a revised core
children’s programming processing
guideline for digital television
broadcasters. Our revised guideline will
work as follows. Digital broadcasters
providing only one stream of free digital
video programming will continue to be
subject to the existing 3 hours per week
core programming processing guideline.
DTV broadcasters that choose to provide
additional streams or channels of free
video programming will, in addition,
have the following guideline applied to
the additional programming: %2 hour
per week of additional core
programming for every increment of 1 to
28 hours of free video programming
provided in addition to the main
program stream. Thus, digital
broadcasters providing between 1 and
28 hours per week of free video
programming in addition to their main
program stream will have a guideline of
12 hour per week of core programming
in addition to the 3 hours per week on
the main program stream. Digital
broadcasters providing between 29 and
56 hours per week of free video
programming in addition to their main
program stream will have a guideline of
1 hour per week of core programming in
addition to the 3 hours per week on the
main program stream. Digital
broadcasters providing between 57 and
84 hours per week of free video
programming in addition to their main
program stream will have a guideline of

12 hours per week of core
programming in addition to the 3 hours
per week on the main program stream.
The guideline will continue to increase
in this manner for additional hours of
free video programming. In addition, for
digital broadcasters, we will require that
at least 50 percent of core programming
not be repeated during the same week
to qualify as core.

The revised guideline discussed
above applies to digital broadcasters and
the digital programming they provide.
Up until the time that analog channels
are returned to the Commission, we will
continue to apply our current 3 hours
per week core children’s programming
processing guideline to analog channels.
Broadcasters will continue to file, on a
quarterly basis, their Children’s
Television Programming Report, on FCC
Form 398. We will revise current FCC
Form 398 to permit broadcasters to
report both analog and digital core
programming on that form. Once the
new form has been approved for use, we
will issue a public notice informing
broadcasters of the availability of the
form and the date on which the revised
form must begin to be used in place of
the current form. On that date, reports
will also be required to include
information about digital core
programming. As we have done in the
analog context, we will continue to
exempt noncommercial television
licensees from children’s programming
reporting requirements with respect to
their digital programming.

As a general matter, for digital
broadcasters we will not consider a core
program moved to the same time slot on
another of the station’s digital program
streams to be preempted as long as the
alternate program stream receives
MVPD carriage comparable to the
stream from which the program is being
moved and the station provides
adequate on-screen information about
the move, including when and where
the program will air, on both the
original and the alternate program
stream. Thus, as long as viewers are
adequately notified of the move and the
program is moved to a program stream
that is accessible to a comparable
number of viewers, broadcasters may
use their multicasting capability to
avoid preempting core programming.
For both analog and digital broadcasters,
however, we will limit the number of
preemptions under our processing
guideline to no more than 10 percent of
core programs in each calendar quarter.
Each preemption beyond the 10 percent
limit will cause that program not to
count as core under the processing
guideline, even if the program is
rescheduled. We will exempt from this

preemption limit preemptions for
breaking news.

In addition, the item amends our rules
regarding on-air identification of core
programming to require both analog and
digital broadcasters to identify such
programming with the same symbol: E/
1. We will also require that this symbol
be displayed throughout the program in
order for the program to qualify as core.
We will apply this revised on-air
identification requirement to both
commercial and noncommercial
broadcasters.

The item applies the commercial
limits and policies to all digital video
programming directed to children ages
12 and under, whether that
programming is aired on a free or pay
digital stream. In addition, we interpret
the CTA commercial time limits to
require that, for both analog and digital
broadcasters, with respect to programs
directed to children ages 12 and under,
the display of Internet Web site
addresses during program material is
permitted as within the CTA limitations
only if the Web site: (1) Offers a
substantial amount of bona fide
program-related or other noncommercial
content; (2) is not primarily intended for
commercial purposes, including either
e-commerce or advertising; (3) the Web
site’s home page and other menu pages
are clearly labeled to distinguish the
noncommercial from the commercial
sections; and (4) the page of the Web
site to which viewers are directed by the
Web site address is not used for e-
commerce, advertising, or other
commercial purposes (e.g., contains no
links labeled “‘store’” and no links to
another page with commercial material).
Finally, the item also revises our
definition of “commercial matter” to
include promotions of television
programs or video programming
services other than children’s
educational and informational
programming.

V. Steps Taken To Minimize Significant
Economic Impact on Small Entities and
Significant Alternatives Considered

Several steps were taken to minimize
significant impact on small entities. For
the many broadcasters simulcasting the
core programming offered on their
analog channel on a single digital
program stream and offering no other
digital free video programming,
compliance with the new processing
guideline should be automatic, as the
digital stream will simulcast the core
programming aired on the analog stream
and the current 3 hours/week guideline
will apply to both streams. For
broadcasters choosing to provide
additional streams of digital free video
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programming, the revised guideline
establishes a series of graduated
benchmarks which increase the core
programming obligation in relation to
the number of hours of additional free
video programming offered by the
licensee. Thus, only those stations
choosing to provide additional free
video programming are subject to the
revised processing guideline. We
rejected the “pay or play” and “menu”’
alternatives to the revised guideline
largely because these approaches were
more administratively burdensome to
stations. Under the current and revised
guideline, stations have and will
continue to have the option of
sponsoring core programming on other
stations in the market.

In addition, for digital broadcasters
we require under the new processing
guideline that at least 50 percent of core
programming not be repeated during the
same week to qualify as core. However,
we exempt from this requirement any
program stream that merely time shifts
the entire programming line-up of
another program stream. Also, during
the transition, we will not count as
repeated programming core programs
that are aired on both the analog station
and a digital program stream.

For both analog and digital
broadcasters, however, the item limits
the number of preemptions under our
processing guideline to no more than 10
percent of core programs in each
calendar quarter. We exempt from this
preemption limit preemptions for
breaking news, however. We believe
that most stations currently do not
preempt more than 10 percent of core
programs in each calendar quarter. We
also note that our processing guideline
is averaged over a six-month period,
which will provide broadcasters with
some scheduling flexibility. In addition,
a station that fails to meet the
processing guideline because of
excessive preemptions may still receive
staff-level approval of its renewal
application if it demonstrates that it has
aired a package of educational and
informational programming, including
specials, PSAs, short-form programs,
and regularly scheduled non-weekly
programs with a significant purpose of
educating and informing children, that
demonstrates a commitment to
educating and informing children at
least equivalent to airing the amount of
core programming indicated by the
processing guideline. Licensees that do
not qualify for staff level approval will
have their license renewal applications
referred to the Commission where they
will have an additional opportunity to
demonstrate compliance with the CTA.

Although we have previously
exempted noncommercial licensees
from the requirement that they identify
core programming, we believe that
requiring all broadcasters to use the E/
I symbol throughout the program to
identify core programming will help
reinforce viewer awareness of the
meaning of this symbol. We will,
however, continue to exempt
noncommercial television licensees
from the other public information
initiatives adopted in the 1996
Children’s Programming Report and
Order. Thus, noncommercial television
stations will not be required to prepare
and file quarterly Children’s Television
Programming Reports or to provide
information identifying programming
specifically designed to educate and
inform children to publishers of
program guides. As is our current
practice, we will require noncommercial
broadcast stations to maintain
documentation sufficient to show
compliance with the CTA’s
programming obligations at renewal
time in response to a challenge or to
specific complaints. We also decline to
require licensees to use high definition,
interactivity, or other features to
enhance core programming.

Although the Order limits the display
in children’s programming of Internet
Web site addresses to sites established
solely for commercial purposes, it does
not prohibit the display of all Web site
addresses. In addition, the item does not
prohibit direct Internet links in
children’s programs as several
commenters advocated. This approach
was adopted in an attempt to balance
the interest of digital broadcasters in
exploring the potential uses of
interactivity with our mandate to
protect children from over
commercialization. The Order also
declines to do more than urge voluntary
action on the part of broadcasters to
ensure that age-inappropriate
promotions are not aired in children’s
programs.

VI. Report to Congress

The Commission will send a copy of
the Report and Order, including this
FRFA, in a report to be sent to Congress
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A). In
addition, the Commission will send a
copy of the Report and Order, including
this FRFA, to the Chief Counsel for
Advocacy of the Small Business
Administration. A copy of the Report
and Order and FRFA (or summaries
thereof) will also be published in the
Federal Register. See 5 U.S.C. 604(b).

List of Subjects
47 CFR Part 73
Television.
47 CFR Part 76

Cable television.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the
preamble 47 CFR Parts 73 and 76 of the
Code of Federal Regulations are
amended as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.
m 2. Section 73.670 is revised to read as
follows:

§73.670 Commercial limits in children’s
programs.

(a) No commercial television
broadcast station licensee shall air more
than 10.5 minutes of commercial matter
per hour during children’s programming
on weekends, or more than 12 minutes
of commercial matter per hour on
weekdays.

(b) The display of Internet Web site
addresses during program material is
permitted only if the Web site:

(1) Offers a substantial amount of
bona fide program-related or other
noncommercial content;

(2) Is not primarily intended for
commercial purposes, including either
e-commerce or advertising;

(3) The Web site’s home page and
other menu pages are clearly labeled to
distinguish the noncommercial from the
commercial sections; and

(4) The page of the Web site to which
viewers are directed by the Web site
address is not used for e-commerce,
advertising, or other commercial
purposes (e.g., contains no links labeled
“store” and no links to another page
with commercial material).

(c) The display of Web site addresses
in children’s programs is prohibited
during both program material and
commercial material when the site uses
characters from the program to sell
products or services.

Note 1: Commercial matter means air time
sold for purposes of selling a product or
service and promotions of television
programs or video programming services
other than children’s educational and
informational programming.
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Note 2: For purposes of this section,
children’s programming refers to programs
originally produced and broadcast primarily
for an audience of children 12 years old and
younger.

* * * * *

m 3. Section 73.671 is amended by
revising paragraphs (c)(5) and (c)(6),
adding paragraphs (c)(7), (d), (e), and (f),
and removing Note 2 to read as follows:

§73.671 Educational and informational
programming for children.
* * * * *

(C) * *x %

(5) The program is identified as
specifically designed to educate and
inform children by the display on the
television screen throughout the
program of the symbol E/I;

(6) The educational and informational
objective and the target child audience
are specified in writing in the licensee’s
Children’s Television Programming
Report, as described in
§73.3526(e)(11)(iii); and

(7) Instructions for listing the program
as educational/informational, including
an indication of the age group for which
the program is intended, are provided
by the licensee to publishers of program
guides, as described in § 73.673.

(d) Until analog channels are returned
to the Commission, the Commission
will apply the following processing
guideline to analog stations in assessing
whether a television broadcast licensee
has complied with the Children’s
Television Act of 1990 (“CTA”’) on its
analog channel. A licensee that has
aired at least three hours per week of
Core Programming (as defined in
paragraph (c) of this section and as
averaged over a six month period) will
be deemed to have satisfied its
obligation to air such programming and
shall have the CTA portion of its license
renewal application approved by the
Commission staff. A licensee will also
be deemed to have satisfied this
obligation and be eligible for such staff
approval if the licensee demonstrates
that it has aired a package of different
types of educational and informational
programming that, while containing
somewhat less than three hours per
week of Core Programming,
demonstrates a level of commitment to
educating and informing children that is
at least equivalent to airing three hours
per week of Core Programming. In this
regard, specials, PSAs, short-form
programs, and regularly scheduled non-
weekly programs with a significant
purpose of educating and informing
children can count toward the three
hour per week processing guideline.
Licensees that do not meet these
processing guidelines will be referred to

the Commission, where they will have
full opportunity to demonstrate
compliance with the CTA (e.g., by
relying in part on sponsorship of Core
educational/informational programs on
other stations in the market that
increases the amount of Core
educational and informational
programming on the station airing the
sponsored program and/or on special
nonbroadcast efforts which enhance the
value of children’s educational and
informational television programming).

(e) The Commission will apply the
following processing guideline to digital
stations in assessing whether a
television broadcast licensee has
complied with the Children’s Television
Act of 1990 (“CTA”) on its digital
channel(s).

(1) A digital television licensee
providing only one stream of free digital
video programming will be subject to
the 3 hour/week Core Programming
processing guideline discussed in
paragraph (d) of this section on that
channel; i.e., a licensee that has aired at
least three hours per week of Core
Programming (as defined in paragraph
(c) of this section and as averaged over
a six month period) on its main program
stream will be deemed to have satisfied
its obligation to air such programming
and shall have the CTA portion of its
license renewal application approved by
the Commission staff. A licensee will
also be deemed to have satisfied this
obligation and be eligible for such staff
approval if the licensee demonstrates
that it has aired a package of different
types of educational and informational
programming that, while containing
somewhat less than three hours per
week of Core Programming,
demonstrates a level of commitment to
educating and informing children that is
at least equivalent to airing three hours
per week of Core Programming. In this
regard, specials, PSAs, short-form
programs, and regularly scheduled non-
weekly programs with a significant
purpose of educating and informing
children can count toward the three
hour per week processing guideline.
Licensees that do not meet these
processing guidelines will be referred to
the Commission, where they will have
full opportunity to demonstrate
compliance with the CTA (e.g., by
relying in part on sponsorship of Core
educational/informational programs on
other stations in the market that
increases the amount of Core
educational and informational
programming on the station airing the
sponsored program and/or on special
nonbroadcast efforts which enhance the
value of children’s educational and
informational television programming).

(2)(i) A digital television licensee
providing streams of free digital video
programming in addition to its main
program stream will be subject to the
processing guideline described in
paragraph (e)(1) of this section on its
main program stream and to the
following guideline applied to the
additional programming: %2 hour per
week of additional Core Programming
(as defined in paragraph (c) of this
section and as averaged over a six
month period) for every increment of 1
to 28 hours of free video programming
provided in addition to the main
program stream. Thus, digital
broadcasters providing between 1 and
28 hours per week of free video
programming in addition to their main
program stream will have a guideline of
/> hour per week of core programming
in addition to the 3 hours per week on
the main program stream. Digital
broadcasters providing between 29 and
56 hours per week of free video
programming in addition to their main
program stream will have a guideline of
1 hour per week of core programming in
addition to the 3 hours per week on the
main program stream. Digital
broadcasters providing between 57 and
84 hours per week of free video
programming in addition to their main
program stream will have a guideline of
1% hours per week of core
programming in addition to the 3 hours
per week on the main program stream.
The guideline will continue to increase
in this manner for additional hours of
free video programming.

(ii) Broadcasters providing more than
one stream of free digital video
programming may air all of their
additional core programming, apart
from the 3 hours of core programming
that must be aired on the main program
stream, on one free video channel, or
distribute it across multiple free video
channels, at their discretion, as long as
the stream on which the core
programming is aired has comparable
MVPD carriage as the stream whose
programming generates the core
programming obligation under the
processing guideline described in
paragraph (e)(2)(i) of this section.

(3) For purposes of the guideline
described in paragraphs (e)(1) and (e)(2)
of this section at least 50 percent of core
programming cannot be repeated during
the same week to qualify as core. This
requirement does not apply to any
program stream that merely time shifts
the entire programming line-up of
another program stream and, during the
digital transition, to core programs aired
on both the analog station and a digital
program stream.
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(f) No more than 10 percent of Core
Programs may be preempted in each
calendar quarter to qualify as Core
Programming.

* * * * *

§73.673 [Amended]

m 4. Section 73.673 is amended by
removing and reserving paragraph (b).
m 5. Section 73.3526 is amended by
revising paragraph (e)(11)(iii) to read as
follows:

§73.3526 Local public inspection file of
commercial stations.

(e) * *x %

(11) L

(iii) Children’s television
programming reports. For commercial
TV broadcast stations, both analog and
digital, on a quarterly basis, a completed
Children’s Television Programming
Report (“Report”’), on FCC Form 398,
reflecting efforts made by the licensee
during the preceding quarter, and efforts
planned for the next quarter, to serve
the educational and informational needs
of children. The Report for each quarter
is to be placed in the public inspection
file by the tenth day of the succeeding
calendar quarter. By this date, a copy of
the Report for each quarter is also to be
filed electronically with the FCC. The
Report shall identify the licensee’s
educational and informational
programming efforts, including
programs aired by the station that are
specifically designed to serve the
educational and informational needs of
children, and it shall explain how
programs identified as Core
Programming meet the definition set
forth in § 73.671(c). The Report shall
include the name of the individual at
the station responsible for collecting
comments on the station’s compliance
with the Children’s Television Act, and
it shall be separated from other
materials in the public inspection file.
The Report shall also identify the
program guide publishers to which
information regarding the licensee’s
educational and informational
programming was provided as required
in §73.673, as well as the station’s
license renewal date. These Reports
shall be retained in the public
inspection file until final action has
been taken on the station’s next license
renewal application. Licensees shall
publicize in an appropriate manner the

existence and location of these Reports.
* * * * *

PART 76—MULTICHANNEL VIDEO
AND CABLE TELEVISION SERVICE

m 6. The authority citation for part 76
continues to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 302, 303, 303a, 307, 308, 309, 312, 317,
325, 338, 339, 503, 521, 522, 531, 532, 533,
534, 535, 536, 537, 543, 544, 544a, 545, 548,
549, 552, 554, 556, 558, 560, 561, 571, 572,
and 573.

m 7. Section 76.225 is amended by
revising paragraph (b) and Note 1 and by
adding paragraphs (c) and (d) to read as
follows:

§76.225 Commercial limits in children’s
programs.
* * * * *

(b) The display of Internet Web site
addresses during program material is
permitted only if the Web site:

(1) Offers a substantial amount of
bona fide program-related or other
noncommercial content;

(2) Is not primarily intended for
commercial purposes, including either
e-commerce or advertising;

(3) The Web site’s home page and
other menu pages are clearly labeled to
distinguish the noncommercial from the
commercial sections; and

(4) The page of the Web site to which
viewers are directed by the Web site
address is not used for e-commerce,
advertising, or other commercial
purposes (e.g., contains no links labeled
“store”” and no links to another page
with commercial material).

(c) The display of Web site addresses
in children’s programs is prohibited
during both program material and
commercial material when the site uses
characters from the program to sell
products or services.

(d) This rule shall not apply to
programs aired on a broadcast television
channel which the cable operator
passively carries, or to access channels
over which the cable operator may not
exercise editorial control, pursuant to 47
U.S.C. 531(e) and 532(c)(2).

Note 1 to § 76.225: Commercial matter
means air time sold for purposes of selling
a product or service and promotions of
television programs or video programming
services other than children’s educational
and informational programming.

* * * * *

[FR Doc. 04-28173 Filed 12—30-04; 8:45 am)|]
BILLING CODE 6712-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary
48 CFR Chapter 3

Acquisition Regulation

AGENCY: Department of Health and
Human Services (HHS).

ACTION: Direct final rule.

SUMMARY: The Department of Health and
Human Services is amending its
acquisition regulation (HHSAR) for the
purpose of making administrative and
editorial changes to reflect
organizational title changes resulting
from Office of the Secretary (OS) and
Operating Division (OpDiv)
reorganizations; updating and removing
outdated references; providing
procedural guidance for reporting
violations of the Procurement Integrity
Act; assigning unique document
numbers for contracts and task orders,
in accordance with an Office of
Management and Budget Memorandum
dated August 6, 2003; adding a new
training requirement for HHS project
officers; adding the terms “veteran-
owned” and “‘service-disabled veteran-
owned” to describe small business
categories consistent with the Federal
Acquisition Regulation (FAR);
permitting a total of basic and option
periods of up to ten years for all service
contracts not subject to the Service
Contract Act or other statutory
requirements; adding the Choice of Law
(Overseas) clause in solicitations and
contracts when contract performance
will be outside the United States, its
possessions, and Puerto Rico, except as
otherwise provided in a government-to-
government agreement; removing the
reference to the Department’s General
Administration Manual with respect to
major system acquisitions; deleting
unconstitutional and unenforceable
portions of the Confidentiality of
Information clause resulting from the
outcome of Board of Trustees of Leland
Stanford Junior Univ. v. Sullivan, and
providing current references with
respect to assurances and regulations
governing the protection of human
subjects. HHS is issuing a direct final
rule for this action because HHS expects
there will be no significant adverse
comments on the rule.

DATES: This direct final rule will
become effective March 4, 2005, unless
significant adverse comments are
received by February 2, 2005. If adverse
comment is received, HHS will publish
a timely withdrawal of the rule in the
Federal Register.

ADDRESSES: You may submit comments
by either of the following methods: E-
Mail: Tracey.Mock@hhs.gov or by mail
to: Tracey Mock, DHHS, OS, ASAM,
Office of Acquisition Management and
Policy, 200 Independence Ave., SW.,
Room 324E, Washington, DC 20201.
Please state “48 CFR 3" on the subject
line.
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FOR FURTHER INFORMATION CONTACT:
Tracey Mock, Office of Acquisition
Management and Policy, telephone
(202) 205-4430, e-mail: Tracey.Mock@
hhs.gov.

SUPPLEMENTARY INFORMATION:

A. Background

The Department emphasizes that it is
not making significant amendments to
the existing HHSAR. The amendments
being made to the HHSAR concern
internal procedural matters which are
administrative in nature, and will not
have a major effect on the general public
or on contractors or offerors supporting
the Department. The majority of the
amendments concern HHS
organizational title changes resulting
from reorganizations, such as the Health
Care Financing Administration (HCFA)
being renamed the Centers for Medicare
& Medicaid Services by the Secretary of
Health and Human Services in June
2001.

B. Regulatory Flexibility Act

The Department of Health and Human
Service certifies this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) because it does not
impose any new requirements.
Therefore, no regulatory flexibility
statement has been prepared. Since this
rule conveys existing acquisition
policies or procedures and does not
promulgate any new policies or
procedures which would impact the
public, it has been determined that this
rule will not have a significant
economic effect on a substantial number
of small entities, and, thus, a regulatory
flexibility analysis was not performed.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
HHSAR do not impose any record
keeping or information collection
requirements that require approval by
the Office of Management and Budget
under 44 U.S.C. 3501, et seq. Existing
approvals cited in 48 CFR 301.106
remain in effect. The provisions of this
regulation are issued under 5 U.S.C.
301; 40 U.S.C. 486 (c).

List of Subjects in 48 CFR, Parts 302,
303, 304, 306, 307, 317, 324, 333, and
352

Government procurement.

Ed Sontag,

Assistant Secretary for Administration and
Management.

m Accordingly, 48 CFR chapter 3, parts
302, 303, 304, 306, 307, 317, 324, 333,
334, and 352 are amended as follows:

m 1. The authority citation for 48 CFR
chapter 3, parts 302, 303, 304, 306, 307,
317, 324, 333, 334, and 352 continues to
read as follows:

Authority: 5 U.S.C. 301; 40 U.S.C. 486(c).
CHAPTER 3—[AMENDED]

m 2. 48 CFR chapter 3 is amended by—

m a. Removing ““Assistant Secretary for
Management and Budget” and adding
‘“Assistant Secretary for Administration
and Management” in its place each time
it appears;

m b. Removing ‘“Administration for
Children and Families”” each time it
appears;

m c. Removing “Health Care Financing
Administration” and adding ““Centers for
Medicare & Medicaid Services” in its
place each time it appears;

m d. Removing ‘“Deputy Assistant
Secretary for Grants and Acquisition
Management” and adding ‘‘Director,
Office of Acquisition Management and
Policy” in its place each time it appears;
m e. Removing “ACF” each time it
appears;

m f. Removing “HCFA” and adding
“CMS” in its place each time it appears;
m g. Removing “ASMB” and adding
“ASAM?” in its place each time it
appears.

m h. Removing “DASGAM” and adding
“Director, OAMP” in its place each time
it appears.

m i. Removing “OAM” and adding
“Division of Acquisition Policy (DAP)”
in its place each time it appears.

PART 302—DEFINITIONS OF WORDS
AND TERMS

302.101 [Amended]

m 3. Amend section 302.101 in the
definition of Head of the Contracting
Agency (HCA) by removing “FDA—
Director, Policy, Evaluation and Support
Staff, Office of Facilities, Acquisition
and Central Services” and adding
“FDA—Director, Office of Acquisitions
& Grant Services” in its place.

PART 303—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

m 4. Add section 303.104-7 to read as
follows:

303.104-7 Violations or possible
violations of the Procurement Integrity Act.

(a)(1) The contracting officer’s
determination that a reported violation
or possible violation of the statutory
prohibitions has no impact on the
impending award or selection of a
contractor must be submitted through
appropriate channels, along with
supporting documentation, to the Head
of Contracting Activity (HCA) for review
and approval of the determination
awarding a contract.

(2) The contracting officer’s
determination that a reported violation
or possible violation of the statutory
prohibitions has an impact on the
pending award or selection of a
contractor must be referred through
channels, along with all related
information available, to the HCA (if the
HCA is an SES) or to another SES
official designated by the OpDiv. That
individual will—

(i) Refer the matter immediately to the
Office of Acquisition Management and
Policy (OAMP), Assistant Secretary for
Administration and Management, Office
of the Secretary for review, which may
consult with the Office of General
Counsel (OGC) and the Office of
Inspector General (OIG), as appropriate;
and

(ii) Determine the action to be taken
on the procurement in accordance with
FAR 3.104-7(c) and (d). The HCA shall
obtain the approval or concurrence of
the OAMP before proceeding with the
action.

(b) The individual in paragraph (a)(2)
of this section acts as the agency head
designee with respect to actions taken
under the FAR clause 52.203-10, Price
or Fee Adjustment for Illegal or
Improper Authority.

PART 304—ADMINISTRATIVE
MATTERS

m 5. Revise paragraph (b) of Section
304.7001 to read as follows:

304.7001 Numbering acquisitions.

(a) * x %

(b) Numbering system for contracts.
All contracts which require numbering
(paragraphs (a)(1) through (3) of this
section) shall be assigned a number
consisting of the following:

(1) The three digit identification code
of the Department (HHS);

(2) A one digit alphabetic
identification code of the servicing
agency:

O Office of the Secretary
P Program Support Center
M Centers for Medicare & Medicaid

Services

F Food and Drug Administration
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D Centers for Disease Control and

Prevention
I Indian Health Service
S Substance Abuse and Mental Health

Administration
N National Institutes of Health
H Health Resources and Services

Administration
A Agency for Health Care Research &

Quality

(3) The three digit numeric
identification code assigned by the
Office of Acquisition Management and
Policy (OAMP) to the contracting office
within the servicing agency;

(4) A four digit fiscal year designation
(e,g, 2005, 2006);

(5) A five digit alphanumeric tracking
number the content of which is
determined by the contracting office
within the servicing agency; and

(6) A one digit code describing the
type of contract action:

C New Definitive Contract
P Purchase Using Simplified

Acquisition
I Indefinite Delivery Contract (IDIQ)
O Basic Ordering Agreement (BOA)

B Blanket Purchase Agreement (BPA)

F Facilities Contract

U Contracts placed with or through
other Government departments, GSA
contracts, or against mandatory source
contracts such as the National

Industries for the Blind (NIB), the

National Industries for the Severely

Handicapped (NISH), and the Federal

Prison Industries (UNICOR)

L Lease Agreement

W  Government-wide Acquisition
Contract (GWACQC)

E Letter Contract

G Federal Supply Schedule

M Micropurchase

For example, the first contract for
NIH, National Cancer Institute, for fiscal
year 2005 may be numbered
HHSN261200500001C.

(c) Order numbers will be assigned to
contracts with orders. The order number
shall be a seventeen digit number
consisting of the following:

(1) The three digit identification code
of the Department (HHS);

(2) A one digit numeric identification
code of the servicing agency:

O Office of the Secretary
P Program Support Center
M Centers for Medicare & Medicaid

Services
F Food and Drug Administration
D Centers for Disease Control and

Prevention
I Indian Health Service
S Substance Abuse and Mental Health

Administration
N National Institutes of Health
H Health Resources and Services

Administration

A Agency for Health Care Research
and Quality;

(3) The three digit numeric
identification code assigned by the
Office of Acquisition Management and
Policy (OAMP) to the contracting office
within the servicing agency;

(4) A ten digit alphanumeric tracking
number the content of which is
determined by the contracting office
within the servicing agency.

PART 306—COMPETITION
REQUIREMENTS

306.501 [Amended]

m 6.—8. Amend section 306.501 by:

m a. Removing “FDA—Director, Office of
Facilities, Acquisition, and Central
Services” and adding “FDA—Chief,
Office of Shared Services” in its place;

m b. By removing “HCFA—Director,
Office of Internal Customer Support”
and adding “CMS—Chief Operating
Officer—in its place;

m c. By removing “NIH—(R&D) Director,
Office of Extramural Research (Other
than R&D)—Director, Office of
Intramural Research” and adding
“NIH—Senior Advisor for Policy, Office
of Extramural Research (R&D) and Senior
Advisor to the Deputy Director for
Intramural Research (Other than R&D)”
in its place.

PART 307—ACQUISITION PLANNING

m 9. Redesignate paragraph (a)(3) as (a)(4)
and add new paragraph (a)(3) to section
307.170-2 to read as follows:

307.170-2 Training course prerequisites.

(a] * * %

(3) Project Officers on HHS projects
for which HHS or OMB requires an
Exhibit 300 [under OMB Circular A-11,
part 7] must successfully complete
either HHS” “Early Warning Project
Management System Workshop” or an
equivalent Earned Value Management
course (see paragraph 307.170(c)).

* * * * *

307.7105 [Amended]

m 10.-11. In section 307.7105, revise the
last sentence of paragraph (a)(6) to read
as follows:

307.7105 Format and content.

* * * * *

(a] * * *

(6) * * * Efforts to identify set-aside
possibilities, e.g., 8(a), HUBZone,
veteran-owned, service-disabled
veteran-owned, and small business, and
efforts to identify sources such as small
disadvantaged and women-owned small
businesses must be documented.

* * * * *

PART 317—SPECIAL CONTRACTING
METHODS

m 12. Add new section 317.204 to read as
follows:

317.204 Contracts.

(e) The total of the basic and option
periods shall not exceed 10 years in the
case of services and the total of the basic
and option quantities shall not exceed
the requirement for 5 years in the case
of supplies. These limitations do not
apply to information technology
contracts. However, statutes applicable
to various classes of contracts, such as
the Service Contract Act, may place
additional restrictions on the length of
contracts.

PART 324—PROTECTION OF PRIVACY
AND FREEDOM OF INFORMATION

m 13. Redesignate section 324.100 as
324.000 and revise to read as follows:

324.000 Scope of subpart.

This part prescribes policies and
procedures that apply requirements of
the Privacy Act of 1974 (5 U.S.C. 552a)
(the Act) and OMB Circular A-130,
Revised, November 30, 2000, to
Government contracts and cites the
Freedom of Information Act (5 U.S.C.
552, as amended).

PART 333—PROTESTS, DISPUTES,
AND APPEALS

W 14.-15. Add new section 333.215-70
to read as follows:

333.215-70 Additional contract clause.

Use the clause at 352.333-7001,
Choice of Law (Overseas), in
solicitations and contracts when
contract performance will be outside the
United States, its possessions, and
Puerto Rico, except as otherwise
provided for in a government-to-
government agreement.

PART 334—MAJOR SYSTEM
ACQUISITION

m 16. Amend section 334.003 by
removing ‘“The Department’s
implementation of OMB Circular No. A—
109 may be found in chapter 1-150 of the
General Administration Manual” and
adding “The Department’s
implementation of major system
acquisitions should be conducted in
accordance with OMB Circular A-109,
Major System Acquisitions” in its place.
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PART 352—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

Subpart 352.2—Texts of Provisions
and Clauses

352.224-70 [Amended]

m 17. In section 352.224-70, remove
paragraphs (b) and (f) and redesignate
paragraph (c) as (b), paragraph (d) as (c),
paragraph (e) as (d), paragraph (g) as (e),
paragraph (h) as (f), and paragraph (i) as
(8).

352.270-8 [Amended]

m 18.—20. Amend section 352.270-8 in
paragraph (a) by removing “Office for
Protection from Research Risks (OPRR),
National Institutes of Health,” and
adding “Office for Human Research
Protections (OHRP)” in its place; amend
the last sentence of paragraph (d) in
section 352.270-8 by removing
“National Institutes of Health”” and
replacing with “OpDiv”’; and remove the
last sentence of paragraph (e) in section
352.270-8 and add “The contracting
officer will direct the offeror/contractor
to the OHRP IRB Registration and
Assurance Filing website, found at
http://www.hhs.gov/ohrp/ or to the
physical address if the offeror/contractor
cannot access the Internet. HHS
regulations for the protection of human
subjects may be found at: http://
www.access.gpo.gov/nara/cfr/
waisidx_01/45cfr46_01.html” in its
place.

352.270-9 [Amended]

m 21.-22. Amend section 352.270-9 by
removing the heading in paragraph (a)
reading ‘“Notice to Offerors of
Requirement for Adequate Assurance of
Protection of Vertebrate Animal Subjects
(Sep. 1985)” and adding “Notice to
Offerors of Requirement for Compliance
with the Public Health Service Policy on
Humane Care and Use of Laboratory
Animals (Revised 1986, Reprinted
2000)” in its place; and amend section
352.270-9 by removing in the
undesignated paragraph under the
heading “Office for Protection from
Research Risks (OPRR),” and adding
“Office of Laboratory Animal Welfare
(OLAW)” in its place.

m 23. Add new section 352.333—-7001, to
read as follows:

352.333-7001 Choice of Law (Overseas).
As prescribed in 333.215-70, use the

following clause:

Choice of Law (Overseas)

This contract shall be construed and
interpreted in accordance with the
substantive laws of the United States of
America. By the execution of this contract,

the contractor expressly agrees to waive any
rights to invoke the jurisdiction of local
national courts where this contract is
performed and agrees to accept the exclusive
jurisdiction of the United States Armed
Services Board of Contract Appeals and the
United States Court of Federal Claims for
hearing and determination of any and all
disputes that may arise under the Disputes
clause of this contract.

[FR Doc. 04—27697 Filed 12—30-04; 8:45 am)]
BILLING CODE 4151-17-P

DEPARTMENT OF AGRICULTURE

Office of Procurement and Property
Management

48 CFR Parts 401, 403, 404, 405, 406,
407, 408, 410, 411, 413, 414, 415, 416,
419, 422, 423, 424, 425, 426, 428, 432,
433, 434, 436, 439, 445, 450, 452, and
453

RIN 0599-AA11

Agriculture Acquisition Regulation:
Miscellaneous Amendments (AGAR
Case 2004-01)

AGENCY: Office of Procurement and
Property Management, USDA.
ACTION: Direct final rule.

SUMMARY: The Department of
Agriculture (USDA) is publishing
technical amendments to the
Agriculture Acquisition Regulation
(AGAR) as a final rule. We use the direct
final rule process to make non-
controversial changes to the AGAR. We
are amending the AGAR to update
organizational references to USDA
components; to update citations to
statutes and to Executive Orders; to
update or clarify internal procedures;
and to reflect changes in the Federal
Acquisition Regulation through Federal
Acquisition Circular 2001-24.

DATES: This rule will be effective on
April 4, 2005, unless we receive written
adverse comments or written notice of
intent to submit adverse comments on
or before February 2, 2005. If adverse
comments are received, USDA will
publish a timely withdrawal of the rule
in the Federal Register.

ADDRESSES: Please submit any adverse
comments, or a notice of intent to
submit adverse comments, identified by
AGAR Case 2004—01 or Regulatory
Information Number (RIN) 0599-AA11,
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: joe.daragan@usda.gov.
Include AGAR Case 2004—-01 or RIN
0599-AA11 in the subject line of the
message.

e Fax: (202) 720-8972.

e Mail: U.S. Department of
Agriculture, Office of Procurement and
Property Management, Procurement
Policy Division, STOP 9303, 1400
Independence Avenue, SW.,
Washington, DC 20250-9303.

e Hand Delivery/Courier: U.S.
Department of Agriculture, Office of
Procurement and Property Management,
Procurement Policy Division, Reporter’s
Building, 300 7th Street, SW., Room
310A, Washington, DC 20024.

All submissions received must
include the agency name and AGAR
Case number or RIN for this rulemaking.
All comments received will be posted
without change to http://www.usda.gov/
procurement/policy/agar.html,
including any personal information
provided.

FOR FURTHER INFORMATION CONTACT:
Joseph J. Daragan, (202) 720-5729.

SUPPLEMENTARY INFORMATION:

1. Background
II. Procedural Requirements
A. Executive Order Nos. 12866 and 12988
B. Regulatory Flexibility Act
C. Paperwork Reduction Act
D. Small Business Regulatory Enforcement
Fairness Act
E. Unfunded Mandates Reform Act
F. Executive Order 13132: Federalism
G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

I. Background

The AGAR implements the Federal
Acquisition Regulation (FAR) (48 CFR
ch. 1) where further implementation is
needed, and supplements the FAR when
coverage is needed for subject matter
not covered by the FAR. The AGAR is
being revised to reflect changes in the
FAR made by Federal Acquisition
Circulars (FACs) 97-02 through 2001-
24 and to implement changes in USDA
delegated authorities and internal
procedures since October 2001. In this
rulemaking document, USDA is making
corrections to the AGAR as a direct final
rule, since the corrections are non-
controversial and unlikely to generate
adverse comment. The corrections are
clerical or procedural in nature and do
not affect the public.

Rules that an agency believes are
noncontroversial and unlikely to result
in adverse comments may be published
in the Federal Register as direct final
rules. The Office of Procurement and
Property Management published a
policy statement in the Federal Register
(63 FR 9158, February 24, 1998)
notifying the public of its intent to use
direct final rulemaking in appropriate
circumstances.



42

Federal Register/Vol. 70, No. 1/Monday, January 3, 2005/Rules and Regulations

This rule makes the following changes
to the AGAR:

(a) Added parts. We are adding parts
410 and 439 to the AGAR. Part 410 is
added to establish procedures for
market research. Part 439 is added to
incorporate supplementary guidance on
USDA internal procedures for
acquisition of information technology.

(b) Added subparts. We have added
the following subparts to the AGAR:

(1) Subpart 404.2 is added to refer to
internal procedures for entering
Taxpayer Identification Number
information into USDA'’s financial
system.

(2) Subpart 404.11 is added to
supplement FAR 4.11, Central
Contractor Registration, by clarifying the
contracting officer’s role in the
registration process.

(3) Subpart 425.6 is added to
incorporate newly redesignated 425.602
(redesignated from 425.1002).

(c) Revised part. Part 423 is revised to
reflect amendments to the FAR, to
establish agency procedures to
implement FAR Part 23 as amended, to
remove directions concerning a
superseded recycling and waste
prevention program, and to provide
internal guidance concerning its
successor affirmative procurement
program.

(d) Removed subparts. We have
removed and reserved the following
subparts:

(1) Subpart 407.3 is removed and
reserved pending revision to FAR
subpart 7.3 and Departmental directives
to conform to the procedures and policy
of Office of Management and Budget
Circular A-76 dated May 21, 2004.

(2) Subpart 425.3 is removed and
reserved to reflect an amendment to the
FAR.

(3) Subpart 425.4 is removed and
reserved because it is no longer
necessary to publicize redeterminations
of the Trade Agreement Act dollar
thresholds as a Departmental Notice.
The information is readily available on
the USDA procurement Web site.

(4) Subpart 426.70 is removed and
reserved because legislation establishing
the program it implemented was
repealed by Public Law 107-171,
section 6201(a). AGAR provisions
452.226-70 through 452.226-72 are
removed and reserved for the same
reason.

(5) Subpart 445.6 is removed and
reserved. This subpart implemented a
property-screening requirement that was
removed from the FAR.

(6) Subpart 450.1 is removed and
reserved to reflect an amendment to the
FAR.

(e) Redesignated sections. We have
moved the following sections as follows
to reflect amendments to the structure of
the FAR:

(1) Paragraph (a) of 403.104-10 is
redesignated 403.104—7, and paragraph
(b) of 403.104—10 is removed.

(2) Section 403.409 is redesignated
403.405, and the citation therein to the
corresponding FAR segment is updated.

(3) Section 411.105 is redesignated
411.106.

(4) Section 432.905 is redesignated
432.904, and its heading is amended.

(5) Section 432.906 is redesignated
432.007.

(f) Amendments to organizational
references. The following amendments
reflect changes in organizational
designations or delegations of authority:

(1) In 401.301, “Food and Consumer
Service” and “Office of Operations” are
amended to read ‘“Food and Nutrition
Service”, and ‘“‘Departmental
Administration”, respectively.

(2) Sections 404.403, 405.404—1, and
414.409-2 are amended to reflect the
delegation of authority over classified
information to the Personnel and
Document Security Division, Office of
Procurement and Property Management.

(3) Subpart 408.7 is amended to
reflect organizational changes and a
change in organizational title within
USDA’s Javits-Wagner-O’Day (JWOD)
program.

(4) Part 434 is amended to reflect the
delegation of authority over information
technology acquisition to the Chief
Information Officer.

(g) Paragraph (b) of 401.105-1 is
revised to inform users that the AGAR
is no longer available in loose-leaf form.
An electronic version of the AGAR is
available at USDA’s Procurement
Homepage for downloading and
reproduction.

(h) Paragraph (c) of 401.105-1 is
revised to reflect the cancellation of
Office of Federal Procurement Policy
Policy Letter 83—2. Citations to the
“Hardin Statement of Policy” (36 FR
13804, July 24, 1971), to the Office of
Federal Procurement Policy Act, 41
U.S.C. 418b, and to FAR 1.301 are
added to refer to other policy and law
governing amendments to the AGAR.

(i) Section 401.170 is revised to
update the Internet address for the
USDA Procurement Homepage.

(j) Section 401.201-1 is amended to
improve clarity.

(k) Section 401.371 is amended to
specify that AGAR Advisories are only
available in electronic format.

(1) Section 403.502 is amended to
correct a citation to the Anti-Kickback
Act (41 U.S.C. 51-58).

(m) Subpart 404.6 is amended to
remove references to the USDA

Procurement Reporting System (PRS).
PRS was a feeder system that has been
replaced by the Federal Procurement
Data System-Next Generation (FPDS—
NG). Subpart 404.6 also is amended to
implement changes in reporting
required by FAR 4.602, Federal
Procurement Data System.

(n) Section 404.870 is revised, and
404.870-1 and 404.870-2 are removed.
Guidance on document numbering will
be provided by AGAR Advisories until
USDA'’s Integrated Acquisition System
is fully implemented.

(o) Section 405.403 is amended to
reflect an amendment to the FAR.

(p) Section 406.501 is revised to
reflect a change in organizational title
and to add an internal notification
requirement.

(q) Section 407.170 is amended to
remove reference to a cancelled
Departmental Directive.

(r) Section 408.705 is amended as an
editorial change, adopting the phrase
“performance plan” in preference to the
phrase “action plan”.

(s) Section 408.1103 is amended to
add references to alternative fuels and
tires with recovered material content.

(t) Section 411.101 is added to specify
the level at which a determination that
a voluntary standard is inconsistent
with law or otherwise impracticable
may be made.

(u) Sections 413.307 and 453.213 are
amended to allow the use of Optional
Forms 347 and 348 when a simplified
acquisition utilizes the USDA Integrated
Acquisition System.

(v) Paragraph (d) of 415.207 is
amended to update a citation to FAR
3.104—4.

(w) Section 416.505 is amended to
update an organizational title and to
require Heads of Contracting Activities
to designate task order ombudsmen for
their contracting activities.

(x) Subpart 419.2 is revised to include
HubZone and veteran-owned small
business concerns, to require small
business coordinators to review large
contract requirements for bundling, and
to remove fixed due dates for
subcontract reports, because these dates
may vary.

(y) The heading of 419.508 is
amended to reflect an amendment to the
FAR.

(z) The heading of subpart 419.6 is
amended to reflect an amendment to the
FAR.

(aa) Section 422.604—2 is amended to
update a citation to FAR 22.604-2(b).

(ab) Paragraph (b) of 422.807 is
amended to reflect an amendment to
FAR 22.807.

(ac) Subpart 422.13 is revised as
follows:
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(1) The heading of subpart 422.13 is
amended to reflect an amendment to the
FAR.

(2) Section 422.1303 is redesignated
422.1305 and revised to reflect an
amendment to the FAR.

(3) Section 422.1306 is redesignated
422.1308, and the corresponding
citation to the FAR amended, to reflect
an amendment to the FAR.

(ad) The heading of subpart 422.14 is
amended to reflect an amendment to the
FAR.

(ae) Section 422.1403 is amended to
reflect an amendment to the FAR.

(af) Section 424.203 is amended to
remove unnecessary language.

(ag) Subpart 425.1 is revised to reflect
amendments to the FAR.

(ah) The heading of 425.202 is
amended, and the citation therein to the
FAR is amended, to reflect an
amendment to the FAR.

(ai) Subpart 425.6 is added to
incorporate material currently in
subpart 425.10, in order to reflect an
amendment to the FAR. Section
425.1002 is redesignated 425.602, its
heading is amended, and the citation
therein to the FAR is amended.

(aj) Subpart 425.9 is redesignated
425.10, and its heading is amended, to
reflect an amendment to the FAR.

(ak) Section 425.901 is redesignated
425.1001, and the citation therein to the
FAR is amended, to reflect an
amendment to the FAR. Subpart 425.9
is removed and reserved.

(al) The heading of subpart 428.1 is
amended to reflect an amendment to the
FAR.

(am) The heading of subpart 428.2 is
amended to reflect an amendment to the
FAR.

(an) Section 432.905 is redesignated
432.904, and its heading is amended, to
reflect an amendment to the FAR.

(ao) Section 432.906 is moved to
432.007 to reflect an amendment to the
FAR.

(ap) Section 433.104 is removed and
reserved to simplify

USDA'’s internal protest procedures.

(aq) Section 452.211-70 is amended
to correct an error in citation to
452.211-71.

(ar) Section 452.232—70 is amended to
correct a typographical error.

(as) Section 452.236-78 is removed
and reserved. This section referred to
standard specifications that are now
obsolete.

II. Procedural Requirements

A. Executive Orders Nos. 12866 and
12988

USDA prepared a work plan for this
regulation and submitted it to the Office

of Management and Budget (OMB)
pursuant to Executive Order No. 12866.
OMB determined that the rule was not
significant for the purposes of Executive
Order No. 12866. Therefore, the rule has
not been reviewed by OMB. USDA has
reviewed this rule in accordance with
Executive Order No. 12988, Civil Justice
Reform. The rule meets the applicable
standards in section 3 of Executive
Order No. 12988.

B. Regulatory Flexibility Act

USDA reviewed this rule under the
Regulatory Flexibility Act, 5 U.S.C. 601—
611, which requires preparation of a
regulatory flexibility analysis for any
rule which is likely to have significant
economic impact on a substantial
number of small entities. USDA certifies
that this rule will not have a significant
economic effect on a substantial number
of small entities, and, therefore, no
regulatory flexibility analysis has been
prepared. However, comments from
small entities concerning parts affected
by the proposed rule will be considered.
Such comments must be submitted
separately and cite 5 U.S.C. 609 (AGAR
Case 2004—01) in correspondence.

C. Paperwork Reduction Act

No information collection or
recordkeeping requirements are
imposed on the public by this rule.
Accordingly no OMB clearance is
required by the Paperwork Reduction
Act, 44 U.S.C. Chapter 35, or OMB
implementing regulations at 5 CFR part
1320.

D. Small Business Regulatory
Enforcement Fairness Act

A report on this rule has been
submitted to each House of Congress
and the Comptroller General in
accordance with the Small Business
Regulatory Enforcement Fairness Act of
1996, 5 U.S.C. 801-808. This rule is not
a major rule for purposes of the Act.

E. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), 2 U.S.C.
1531-1538, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. USDA has determined that this
rule does not contain a Federal
mandate. USDA has also determined
that this rule would not significantly or
uniquely affect small governments.
Accordingly, the rule is not subject to
the requirements of Title IT of UMRA.

F. Executive Order 13132: Federalism

Executive Order 13132, Federalism
(64 FR 43255, August 10, 1999),

imposes requirements in the
development of regulatory policies that
have federalism implications. ‘“Policies
that have federalism implications” are
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

USDA has determined that this rule
does not have federalism implications.
It will not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132. The
rule will not impose substantial costs on
States and localities. Accordingly, this
rule is not subject to the procedural
requirements of Executive Order 13132
for regulatory policies having federalism
implications.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments (65 FR 67249, November
9, 2000), imposes requirements in the
development of regulatory policies that
have tribal implications. Executive
Order 13175 defines “policies that have
tribal implications” as those having
“substantial direct effects on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.”
USDA has determined that this rule
does not have tribal implications and,
therefore, the consultation and
coordination requirements of Executive
Order 13175 do not apply to this rule.

List of Subjects in 48 CFR Parts 401,
403, 404, 405, 406, 407, 408, 410, 411,
413, 414, 415, 416, 419, 422, 423, 424,
425, 426, 428, 432, 433, 434, 436, 439,
445, 450, 452, and 453

Acquisition regulations, Government
contracts, Government procurement,
Procurement.

m For the reasons set out in the preamble,
48 CFR Chapter 4 is amended as set forth
below:

m 1. The authority citation for parts 401,
403, 404, 405, 406, 407, 408, 411, 413,
414, 415, 416, 419, 422, 424, 425, 426,
428, 432, 433, 436, 445, 450, 452, and
453 continues to read as follows:

Authority: 5 U.S.C. 301 and 40 U.S.C.
486(c).
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PART 401—AGRICULTURE
ACQUISITION REGULATION SYSTEM

m 2. Revise paragraphs (b) and (c) of
401.105-1 to read as follows:

401.105-1 Publication and code
arrangement.
* * * * *

(b) The AGAR and its subsequent
changes are published in:

(1) Daily issues of the Federal
Register,

(2) Cumulative form in the CFR, and,

(3) Electronic form on the USDA
Departmental Administration
Procurement Homepage (see 401.170).

(c) Section 553(a)(2) of the
Administrative Procedure Act, 5 U.S.C.
553, provides an exception from the
standard public rulemaking procedures
to the extent that the rule involves a
matter relating to agency management or
personnel or to public property, loans,
grants, benefits, or contracts. In 1971,
Secretary of Agriculture Hardin
announced a voluntary partial waiver
from the Administrative Procedure Act
exception, and USDA agencies generally
are required to provide notice and an
opportunity for public comment on
proposed rules (36 FR 13804, July 24,
1971). The AGAR has been promulgated
and may be revised from time to time
in accordance with the rulemaking
procedures of the Administrative
Procedure Act. The USDA also is
required to publish for public comment
procurement regulations in the Federal
Register, pursuant to the Office of
Federal Procurement Policy Act (41
U.S.C. 418b), and FAR 1.301.
m 3. Amend 401.170 to remove ‘““URL
http://www.usda.gov/da/procure.html’”’
and add, in its place, “URL http://
www.usda.gov/procurement/”.
m 4. Revise paragraph (b) 0f401.201-1 to
read as follows:

401.201-1 The two councils.

* * * * *

(b) The Procurement Policy Division
will coordinate proposed FAR revisions
within USDA.

m 5. Amend 401.301 as follows:

m a. Remove ‘“Food and Consumer
Service” and add, in its place, “Food and
Nutrition Service”.

m b. Remove “Office of Operations” and
add, in its place, “Departmental
Administration”.

m 6. Add paragraph (d) to 401.371, to
read as follows:

401.371 AGAR Advisories.
* * * * *

(d) AGAR Adpvisories are only
available in electronic format on the

USDA Procurement Web site at http://
www.usda.gov/procurement/.

PART 403—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

m 7. Remove “(a)” and paragraph (b) in
403.104-10, and redesignate 403.104—10
as 403.104-7.

m 8. Amend 403.409 to remove “FAR
3.409(b)”, and add, in its place, “FAR
3.405(b)”, and redesignate 403.409 as
403.405.

m 9. Amend 403.502 to remove “(41
U.S.C. 51-54)”, and add, in its place,
“(41 U.S.C. 51-58)".

PART 404—ADMINISTRATIVE
MATTERS

m 10. Revise the table of contents to read
as follows:

Subpart 404.2—Contract Distribution
Sec.

404.203 Taxpayer identification
information.

Subpart 404.4—Safeguarding Classified
Information Within Industry

404.403 Responsibilities of contracting
officers.

Subpart 404.6—Government Contract
Reporting

404.601 [Reserved]

404.602 Federal Procurement Data System.

Subpart 404.8—Government Contract Files
404.870 Document numbering system.

Subpart 404.11—Central Contractor
Registration

404.1103 Procedures.

Subpart 404.70—Precontract Notices
404.7001 Solicitation provision.

Authority: 5 U.S.C. 301 and 40 U.S.C.
486(c).

m 11. Add subpart 404.2 to read as
follows:

Subpart 404.2—Contract Distribution

404.203 Taxpayer identification
information.

(a) If the contractor furnishes taxpayer
identification number (TIN) and type of
organization information pursuant to
solicitation provision 52.204-3 or
52.212-3, and the USDA Office of the
Chief Financial Officer, Controller
Operations Division, New Orleans will
be the payment office, that information
will be entered into the Foundation
Financial Information System (FFIS) in
accordance with FFIS Vendor Table
Maintenance Procedures set forth in
FFIS Bulletins issued by the Office of
the Chief Financial Officer and AGAR

Advisories issued by the Office of
Procurement and Property Management.

(b) Separate submission of the TIN or
type of organization information, in
accordance with 52.204-3 or 52.212-3,
is not required for contractors registered
in the Central Contractor Registration
(CCR) database.

m 12. Revise 404.403 to read as follows:

404.403 Responsibilities of contracting
officers.

When a proposed solicitation is likely
to require access to classified
information, the contracting officer shall
consult with the Information Security
Staff, Personnel and Document Security
Division, Office of Procurement and
Property Management, regarding the
procedures that must be followed.

404.601

m 13. Remove and reserve 404.601.
W 14. Revise 404.602 to read as follows:

[Removed and Reserved]

404.602 Federal Procurement Data
System.

(a) Contracting activities shall report
contract actions into the Federal
Procurement Data System in accordance
with the instructions issued or
distributed by the SPE.

(b) The unique identifier for each
contract action reported to the Federal
Procurement Data System shall begin
with the two-letter USDA Agency Prefix
“AG”.

m 15. Revise subpart 404.8 to read as
follows:

Subpart 404.8—Government Contract
Files

404.870 Document numbering system.

The SPE shall issue AGAR Advisories
to establish and maintain a numbering
system for USDA contracts,
modifications, and delivery/task orders.
USDA contracting offices shall number
contracts, modifications, and orders in
accordance with this numbering system.
m 16. Add subpart 404.11 to read as
follows:

Subpart 404.11—Central Contractor
Registration

404.1103 Procedures.

(a) Contracting officers and other
USDA employees shall not enter
information into the Central Contractor
Registration (CCR) database on behalf of
prospective contractors. Prospective
contractors who are unable to register
on-line at the CCR Web site should be
advised to submit a written application
to CCR for registration into the CCR
database. USDA employees may assist
prospective contractors by downloading
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the registration template, CCR
handbook, and other information from
the CCR Web site and providing copies
of that material to requesters. Written
applications for registration may be
submitted to Department of Defense
Central Contractor Registration, 74
Washington Ave., Suite 7, Battle Creek,
MI 49017-3084.

(b) Verification that the prospective
contractor is registered in the CCR
database shall be done via the CCR
Internet Web site http://www.ccr.gov.
This verification process using the CCR
Web site applies both to acquisitions
executed using USDA legacy
procurement systems and the USDA
Integrated Acquisition System.

(c) AGAR Advisories issued by the
Office of Procurement and Property
Management will address internal
procedures for integration of contractor
information in the CCR database with
the USDA FFIS payment system.

PART 405—PUBLICIZING CONTRACT
ACTIONS

405.403 [Amended]

m 17. Amend 405.403 to remove “FAR
5.403(a)” and add, in its place, “FAR
5.403”.

m 18. Revise paragraph (b) of 405.404-1
to read as follows:

405.404-1 Release procedures.
* * * * *

(b) Classified information shall not be
released without the approval of the
Information Security Staff, Personnel
and Document Security Division, Office
of Procurement and Property
Management. Departmental Manuals
and Regulations (3400 series) contain
guidance on classified information.

PART 406—COMPETITION
REQUIREMENTS

m 19. Revise 406.501 to read as follows:

406.501 Requirements.

(a) The Chief, Procurement Policy
Division, Office of Procurement and
Property Management, has been
designated as the Competition Advocate
for USDA.

(b) Each HCA shall designate a
competition advocate for the contracting
activity. The HCA shall forward a copy
of the designation memorandum to the
Competition Advocate for USDA.

PART 407—ACQUISITION PLANNING

m 20. Revise 407.170 to read as follows:

407.170 Advance acquisition plans.
Each HCA shall maintain an advance
acquisition planning system.

Subpart 407.3—[Removed and
Reserved]

m 21. Remove and reserve subpart 407.3.

PART 408—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

Subpart 408.7—Amended

m 22. Amend subpart 408.7 to remove the
word ‘“Advocate” wherever it appears
and add, in its place, the word ““Liaison.”
m 23. Revise 408.701 to read as follows:

408.701 Definitions.

Committee Member is the Presidential
appointee representing USDA as a
member of the Committee for Purchase
from People Who Are Blind or Severely
Disabled.

Organization head is the Under
Secretary or Assistant Secretary of a
mission area or the head of a USDA staff
office.

408.705 [Amended]

m 24. Amend 408.705 to remove the
word ‘“‘action” and add, in its place, the
word ‘“‘performance.”

m 25. Revise 408.1103 to read as follows:

408.1103 Contract requirements.

If the requirement includes the need
for the vendor to provide operational
maintenance such as fueling,
lubrication, or other fluid changes or
replenishment, the contracting officer
shall include in the contract:

(1) A requirement for the use of fluids
and lubricants containing the maximum
available amounts of recovered
materials, and alternative fuels
whenever available; and

(2) A preference for retreaded tires
meeting the Federal retread
specifications, tires with the maximum
recovered material content, or
retreading services for the tires on the
vehicle.

PART 410—MARKET RESEARCH

m 26. Add new Part 410, to read as
follows:

Sec.

410.001 Policy.

410.002 Procedures.

Authority: 5 U.S.C. 301 and 40 U.S.C.
486(c)

410.001 Policy.

In addition to those uses listed in FAR
10.001, agencies must use the results of
market research to—

(a) Ensure the minimum use of
hazardous or toxic materials;

(b) Ensure the maximum use of
biobased products and biofuels; and

(c) Identify products and services on
or eligible for addition to the Javits-

Wagner-O’Day Act Procurement List in
order to achieve USDA’s goal to increase
participation in this program.

410.002 Procedures.

Market research must include
obtaining information on the
commercial quality assurance practices
as an alternative for Government
inspection and testing prior to tender for
acceptance.

PART 411—DESCRIBING AGENCY
NEEDS

m 27. Add new 411.101, as follows:

411.101 Order of precedence for
requirements documents.

(a) Office of Management and Budget
(OMB) Circular A—119 establishes a
Federal policy requiring the use of
voluntary consensus standards in lieu of
government-unique standards except
where inconsistent with law or
otherwise impractical.

(b) The HCA is authorized to submit
the determination required by OMB
Circular A—119 that a voluntary
standard is inconsistent with law or
otherwise impracticable. The HCA must
submit the determination to OMB
through the National Institute of
Standards and Technology in
accordance with the Circular with a
copy provided to the SPE.

m 28. Redesignate 411.105 as 411.106.

PART 413—SIMPLIFIED ACQUISITION
PROCEDURES

m 29. Revise 413.307 to read as follows:

413.307 Forms.

Form AD-838, Purchase Order, is
prescribed for use by USDA in lieu of
Optional Forms (OFs) 347 and 348
except that use of the OF 347 and OF
348 is authorized when utilizing the
USDA Integrated Acquisition System.

PART 414—SEALED BIDDING

m 30. Revise 414.409-2 to read as
follows:

414.409-2 Award of classified contracts.

Disposition of classified information
shall be in accordance with
Departmental Regulation and Manual
(3400 Series) and in accordance with
direction issued by the Information
Security Staff, Personnel and Document
Security Division, Office of Procurement
and Property Management.
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PART 415—CONTRACTING BY
NEGOTIATION

415.207 [Amended]

m 31. In paragraph (d) of415.207, remove
“FAR 3.104-5", and add, in its place,
“FAR 3.104-4".

PART 416—TYPES OF CONTRACTS

m 32. Revise paragraphs (a) and (b) of
416.505 to read as follows:

416.505 Ordering.

(a) The Chief, Procurement Policy
Division, Office of Procurement and
Property Management, has been
designated as the Departmental Task
Order Ombudsman.

(b) Each HCA shall designate a task
order ombudsman for the contracting
activity. The HCA shall forward a copy
of the designation memorandum to the
Departmental Task Order Ombudsman.
Contracting activity ombudsmen shall
review and resolve complaints from
contractors concerning task or delivery
orders placed by the contracting
activity.

* * * * *

PART 419—SMALL BUSINESS
PROGRAMS

m 33.—35. Revise subpart 419.2 to read as
follows:

Subpart 419.2—Policies

Sec.

419.201 General policy.

419.201-70 Office of Small and
Disadvantaged Business Utilization
(OSDBU).

419.201-71 Small business coordinators.

419.201-73 Reports.

419.201 General policy.

It is the policy of USDA to provide
maximum practicable contracting and
subcontracting opportunities to small
business (SB), small disadvantaged
business (SDB), HUBZone small
business, women-owned business
(WOB), veteran-owned small business
(VOSB), and service-disabled veteran-
owned small business (SDVOSB)
concerns.

419.201-70 Office of Small and
Disadvantaged Business Utilization
(OSDBU).

The Office of Small and
Disadvantaged Business Utilization
(OSDBU) develops rules, policy,
procedures and guidelines for the
effective administration of USDA’s
small business program that includes all
categories named under 419.201.

419.201-71 Small business coordinators.

The head of the contracting activity
(HCA) or a representative of the HCA

shall designate in writing a small
business coordinator in each contracting
office. Supervisors of small business
coordinators are encouraged to provide
sufficient time for the coordinators to
carry out their small business program
duties. Coordinators’ duties shall
include, but not be limited to, the
following:

(a) Reviewing each proposed
acquisition expected to exceed the
simplified acquisition threshold prior to
its solicitation. The coordinator shall:

(1) Recommend section 8(a),
HUBZone, or SDVOSB action and
identify potential contractors, or

(2) Identify available SDB, WOB, and
VOSB to be solicited by competitive
procedures. Coordinators shall
document the contract file with
recommendations made and actions
taken.

(b) Participating in goal-setting
procedures and planning activities and
establishing aggressive SDB, WOB, and
SDVOSB goals based on the annual
review of advance acquisition plans.

(c) Participating in the review of those
contracts which require the successful
offeror to submit written plans for the
utilization of small businesses as
subcontractors to include all preference
program areas in 419.201.

(d) Ensuring that purchases exceeding
$2,500 and not exceeding the simplified
acquisition threshold are reserved
exclusively for small businesses,
including all preference program areas
named in 419.201. This policy shall be
implemented unless the contracting
officer is unable to obtain offers from
two or more small business concerns
that are competitive with market prices
and in terms of quality and delivery of
the goods or services being purchased.

(e) Maintaining comprehensive source
listings of small businesses.

(f) Upon written request, providing
small businesses (in the preference
program areas named in 419.201) the
bidders’ mailing lists of individuals
receiving solicitations which will
contain the subcontracting clause
entitled “Utilization of Small Business
Concerns” (FAR 52.219-8). These lists
may be limited to those supplies or
services of major interest to the
requesting firms.

(g) Developing a program of contacts
with local and small (to include all
preference program areas named in
419.201) trade, business, and
professional associations and
organizations and Indian tribal councils
to apprise them of USDA’s program
needs and recurring contract
requirements.

(h) Periodically meeting with program
managers to discuss requirements of the

small business preference program, to
explore the feasibility of breaking large
complex requirements into smaller lots
suitable for participation by small firms,
and to encourage program managers to
meet with these firms so that their
capabilities can be demonstrated.

(i) Establishing internal operating
procedures which implement the
requirements of the regulations as set
forth in this part 419.

(j) Compiling data and preparing all
reports pertaining to the small business
program activities, and ensuring that
these reports are accurate, complete and
up-to-date.

(k) Assisting and counseling small
business firms.

(1) Reviewing proposed large contract
requirements that may be bundled to
determine the potential for breaking out
components suitable for purchase from
small business firms.

(m) Ensuring that the SBA Resident
Procurement Center Representative
(PCR) is provided an opportunity and
reasonable time to review any
solicitation that meets the dollar
threshold for small business (including
all preference program areas named in
419.201) subcontracting plans.

419.201-73 Reports.

The Director, OSDBU, shall be
responsible for submitting reports
concerning USDA'’s progress and
achievements in the procurement
preference program.

m 36. Amend the heading 0of 419.508 to
remove ‘“Solicitation provisions” and
add, in its place, “Solicitation provisions
and contract clauses”.

m 37. Amend the heading of subpart
419.6 to remove ‘“‘Determinations of
Eligibility” and add, in its place,

“Determinations of Responsibility”.

PART 422—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

422.604-2 [Amended]

m 38.—-39. Amend 422.604-2 as follows:

m a. Remove “FAR 22.604-2(c)” and add,
in its place, “FAR 22.604-2(b)".

m b. Remove “Secretary of labor”” and
add, in its place, “Secretary of Labor”.

m 40. Amend 422.807 to remove
“Director, Office of Federal Contract
Compliance Programs”, and add, in its
place, “Deputy Assistant Secretary for
Federal Contract Compliance Programs,
Department of Labor”.

m 41. Revise subpart 422.13 to read as
follows:
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Subpart 422.13—Special Disabled
Veterans, Veterans of the Vietnam Era,
and Other Eligible Veterans

Sec.
422.1305 Waivers.
422.1308 Complaint procedures.

422.1305 Waivers.

(a) The Assistant Secretary for
Administration is authorized to make
the waiver determination in FAR
22.1305(b) that a contract is essential to
the national security.

(b) The contracting officer shall
submit requests for exemptions under
FAR 22.1305(a) and (b) through the
HCA to the SPE for determination by the
Assistant Secretary for Administration
or referral to the Deputy Assistant
Secretary for Federal Contract
Compliance Programs, Department of
Labor as appropriate.

422.1308 Complaint procedures.

The contracting officer shall forward
complaints received about the
administration of the Vietnam Era
Veterans Readjustment Assistance Act
directly to the Department of Labor as
prescribed in FAR 22.1308.

m 42. Amend the heading of subpart
422.14 to remove the words “the
Handicapped” and add, in their place,
“Workers With Disabilities”.

m 43. Amend paragraph (a) 0of422.1403
to remove the words “concurrence of the
Director, OFCCP” and add, in their
place, the words ‘““the concurrence of the
Deputy Assistant Secretary for Federal
Contract Compliance Programs,
Department of Labor”.

PART 423—ENVIRONMENT, ENERGY
AND WATER EFFICIENCY,
RENEWABLE ENERGY
TECHNOLOGIES, OCCUPATIONAL
SAFETY, AND DRUG-FREE
WORKPLACE

m 44. Revise Part 423 to read as follows:
Subpart 423.1—[Reserved]

Subpart 423.2—Energy and Water
Efficiency and Renewable Energy

Sec.
423.202 Policy.

Subpart 423.4—Use of Recovered Materials

423.400 Scope of subpart.

423.402 [Reserved]

423.403 Policy.

423.404 Agency affirmative procurement
programs.

423.405 Procedures.

Subpart 423.5—Drug-Free Workplace

423.506 Suspension of payments,
termination of contract, and debarment
and suspension actions.

Subpart 423.6—Notice of Radioactive
Material

423.601 Requirements.

Subpart 423.7—Contracting for
Environmentally Preferable Products and
Services

423.703 Policy.

Authority: 5 U.S.C. 301 and 40 U.S.C.
486(c).

Subpart 423.1—[Reserved]

Subpart 423.2—Energy and Water
Efficiency and Renewable Energy

423.202 Policy.

Information on Energy Star, energy
efficient, water efficient, and low
standby products covered by this policy
is available via the Internet at http://
www.eere.energy.gov/femp/
technologies/eeproducts.cfm.

Subpart 423.4—Use of Recovered
Materials

423.400 Scope of subpart.

This subpart implements and
supplements FAR policies and
procedures for acquiring products and
services when preference is given to
offers of products containing recovered
materials. This subpart further
supplements FAR subpart 23.4 by
providing guidance for affirmative
procurement programs in accordance
with Executive Order 13101 and 42
U.S.C. 6962.

423.402 [Reserved]

423.403 Policy.

It is the policy of USDA to acquire
and use Environmental Protection
Agency (EPA) designated recycled
content products.

423.404 Agency affirmative procurement
programs.

The USDA affirmative procurement
program (APP) policy applicable to all
USDA agencies and staff offices is
hereby established. The components of
this APP include:

(a) Recovered Materials Preference
Program. In accord with the
requirements of Section 402(c) of
Executive Order 13101, Greening the
Government Through Recycling, Waste
Prevention, and Federal Acquisition,
USDA agencies will include, in all
applicable solicitations and contracts, a
preference for products and services
which meet or exceed the EPA
purchasing guidelines as contained in
the EPA product Recovered Materials
Advisory Notices (RMANSs). Agencies
may choose an evaluation factor
preference, or other method of
indicating preference in accord with

their agency needs. Agencies will, as
appropriate, eliminate virgin material
requirements in contract specifications
and replace them with a statement of
preference for recycled materials.

(b) Promotion program. USDA
agencies will actively promote a
preference for recovered materials,
environmentally preferable products,
and biobased products in contacts with
vendors, in written materials, and other
appropriate opportunities.

(c) Reasonable estimation of
recovered materials used in the
performance of contracts. USDA
agencies annually will provide in
writing to the USDA Senior
Procurement Executive, in response to a
call for data for the Resource
Conservation and Recovery report,
reasonable estimates, certification, and
verification of recovered material used
in the performance of contracts.

(d) Annual review and monitoring of
effectiveness of the program. USDA
agencies will provide an annual
assessment of the effectiveness of their
affirmative procurement program
actions in increasing the purchase and
use of EPA designated products.

(e) Purchase of EPA designated
products. USDA agencies will require
that 100% of purchases of EPA-
designated products contain recovered
material, unless the item cannot be
acquired—

(1) Competitively within a reasonable
time frame;

(2) Meeting appropriate performance
standards; or

(3) At a reasonable price.

(f) The 100% purchase requirement of
paragraph (e) of this section applies to
all USDA agency purchases, including
those at or below the micro-purchase

threshold.

423.405 Procedures.

(a) The threshold of purchase for EPA
designated items is $10,000 per year at
the USDA departmental, not individual
agency, level. Therefore, the APP
requirements above, including the 100%
purchase requirement, apply at the
individual agency and staff office level.

(b) Contracting officers should refer to
EPA’s list of designated products and
products identified as recycled content
when purchasing supplies or services.
Information on EPA designated
products is available at: www.epa.gov/
cpg/products.htm.

(c) All agencies and USDA
Contracting Officers must take necessary
actions to carry out the provisions of the
USDA APP policy described in this
subpart.



48 Federal Register/Vol. 70, No. 1/Monday, January 3, 2005/Rules and Regulations
Subpart 423.5—Drug-Free Workplace 425.103 Exceptions. Subpart 425.3—[Removed and
425.104 Nonavailable articles. Reserved]
423.506 Suspension of payments, 425.105 Determining reasonableness of
termination of contract, and debarment and cost.
suspension actions. 425108 [Reserved] m 49. Remove and reserve subpart 425.3.

(a) The contracting officer may
recommend waiver of the determination
to suspend payments, to terminate a
contract, or to debar or to suspend a
contractor.

(b) The recommendation shall be
submitted through the HCA to the SPE
and shall include a full description of
the disruption of USDA operations
should the determination not be waived.

(c) The SPE will submit the request
for a waiver to the Secretary with a
recommendation for action.

Subpart 423.6—Notice of Radioactive
Material

423.601 Requirements.

The HCA shall establish a system of
instructions to identify the installation/
facility radiation protection officer.

Subpart 423.7—Contracting for
Environmentally Preferable Products
and Services

423.703 Policy.

(a) USDA’s Affirmative Procurement
Program promotes energy-efficiency,
water conservation, and the acquisition
of environmentally preferable products
and services. In its acquisitions, USDA
will support federal “green purchasing”
principles in the acquisition of products
and services that are environmentally
preferable or that are biobased content
products and services.

(b) USDA agencies will actively
promote this preference for
environmentally preferable products
and biobased products in contacts with
vendors, in written materials, and other
appropriate opportunities.

PART 424—PROTECTION OF PRIVACY
AND FREEDOM OF INFORMATION

W 45. Revise 424.203 to read as follows:

424.203 Policy.

USDA regulations implementing the
Freedom of Information Act are found
in 7 CFR, Subtitle A, Part 1, Subpart A.
Contracting officers shall follow these
regulations when responding to requests
for information.

PART 425—FOREIGN ACQUISITION

m 46. Revise the table of contents of part
425 to read as follows:

Subpart 425.1—Buy American Act—
Supplies

Sec.

425,102 [Reserved]

Subpart 425.2—Buy American Act—
Construction Materials

425.202 Exceptions.

425.203 [Reserved]

425.204 [Reserved]

Subpart 425.3—[Reserved]
Subpart 425.4—[Reserved]

Subpart 425.6—Trade Sanctions
425.602 Exceptions.

Subpart 425.9—[Reserved]

Subpart 425.10—Additional Foreign
Acquisition Regulations

425.1001 Waiver of right to examination of
records.

Authority: 5 U.S.C. 301 and 40 U.S.C.
486(c).

m 47. Revise subpart 425.1 to read as
follows:

Subpart 425.1—Buy American Act—
Supplies

425.102 [Reserved]

425.103 Exceptions.

(a) The Senior Procurement Executive
(SPE) shall make the determination
prescribed in FAR 25.103(a).

(b) Copies of determinations of
nonavailability in accordance with FAR
25.103(b)(2) or 25.202(a)(2), for articles,
material or supplies not listed in FAR
25.104, may be submitted to the SPE for
submission to the Civilian Agency
Acquisition Council (CAAG).

425.104 Nonavailable articles.

Information required by FAR
25.104(b) shall be submitted to the SPE
for submission to the CAAC.

425.105 Determining reasonableness of
cost.

The SPE may make the determination
prescribed in FAR 25.105(a). Requests
for a determination by the SPE shall be
submitted by the HCA, in writing, and
shall provide a detailed justification
supporting why evaluation factors
higher than those listed in FAR
25.102(b)(1) and (2) should be applied
to determine whether the offered price
of a domestic end product is
unreasonable.

425.108 [Reserved]

m 48. Amend 425.202 as follows:

m a. In the heading of 425.202, remove
the word “Policy” and add, in its place,
“Exceptions”.

m b. Remove “FAR 25.202(a)(3)”’, and
add, in its place, “FAR 25.202(a)(1)”.

Subpart 425.4—[Removed and
Reserved]

m 50. Remove and reserve subpart 425.4.

m 51. Add subpart 425.6, to read as
follows:

Subpart 425.6—Trade Sanctions

425.602 Exceptions.

The Secretary, without power of
redelegation, has the authority to make
the necessary determination(s) and
authorize award(s) of contract(s) in
accordance with FAR 25.602(b).

Subpart 425.9—[Removed and
Reserved]

m 52. Remove and reserve subpart 425.9.

m 53. Revise subpart 425.10 to read as
follows:

Subpart 425.10—Additional Foreign
Acquisition Regulations

425.1001 Waiver of right to examination of
records.

The SPE shall make the determination
under FAR 25.1001(a)(2)(iii).

PART 426—OTHER SOCIOECONOMIC
PROGRAMS

m 54. Remove and reserve subpart
426.70.

PART 428—BONDS AND INSURANCE

m 55. Revise the heading of subpart 428.1
to read as follows:

Subpart 428.1—Bonds And Other
Financial Protections

m 56. Revise the heading of subpart 428.2
to read as follows:

Subpart 428.2—Sureties And Other
Security For Bonds

PART 432—CONTRACT FINANCING

u57. Redesignate 432.905 as 432.904,
and revise the section heading to read as
follows:

432.904 Determining payment due dates.
m 58. Redesignate 432.906 as 432.007.

PART 433—PROTESTS, DISPUTES
AND APPEALS

m 59. In Part 433, revise all references to
“General Accounting Office” to read
“Government Accountability Office”.
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433.104 [Removed and Reserved]

m 60. Remove and reserve 433.104.
PART 434—MAJOR SYSTEM
ACQUISITION

m 61. Revise Part 434 to read as follows:

Subpart 434.0—General

Sec.

434.001
434.002
434.003

Definitions.

Policy.
Responsibilities.
434.004 Acquisition strategy.
434.005 General requirements.
434.005-6 Full production.

Authority: 5 U.S.C. 301 and 40 U.S.C.
486(c).

Subpart 434.0—General

434.001 Definitions.

Pursuant to OMB Circular No. A—109
(A—109) and the definition at FAR
2.101, within USDA, a system shall be
considered a major system if:

(a) The total acquisition costs (for
information technology, life cycle costs)
are estimated to be $50 million or more,
or

(b) The system, regardless of
estimated acquisition or life cycle costs,
has been specifically designated to be a
major system by the USDA Acquisition
Executive or by the Major Information
Technology Systems Executive.

434.002 Policy.

In addition to the policy guidance at
FAR 34.002 and other parts of the FAR,
the policies outlined in paragraph 6 of
A-109 should serve as guidelines for all
contracting activities in planning and
developing systems, major or otherwise.

434.003 Responsibilities.

(a) The Secretary of Agriculture or
other designated USDA key executive is
responsible for making four key
decisions in each major system
acquisition process. These are listed in
paragraph 9 of A—109 and elaborated on
in paragraphs 10 through 13. The key
executives of USDA (Secretary, Deputy
Secretary, Under Secretaries and
Assistant Secretaries) individually or as
a group will participate in this decision
making process.

(b) The Chief Information Officer
(CIO) is the Major Information
Technology Systems Executive. For
acquisitions of information technology,
the CIO will ensure that A—109 is
implemented in USDA and that the
management objectives of the Circular
are realized. The CIO is responsible for
designating the program manager for
each major information technology
system acquisition, designating an
acquisition to be a major information

technology system acquisition, and
approving the written charter and
project control system for each major
information technology system
acquisition.

(c) The Assistant Secretary for
Administration (ASA) is the USDA
Acquisition Executive for major system
acquisitions other than acquisitions of
information technology. The ASA will
ensure that A—109 is implemented in
USDA and that the management
objectives of the Circular are realized.
The ASA is responsible for designating
the program manager for each major
system acquisition, designating an
acquisition to be a major system
acquisition, and approving the written
charter and project control system for
each major system acquisition.

(d) Heads of contracting activities
must:

(1) Ensure compliance with the
requirements of A—109, FAR Part 34 and
AGAR Part 434.

(2) Ensure that potential major system
acquisitions are brought to the attention
of the USDA Acquisition Executive or
the Major Information Technology
Systems Executive, as appropriate.

(3) Recommend qualified candidates
for designation as program managers for
each major system acquisition within
their jurisdiction.

(4) Ensure that program managers
fulfill their responsibilities and
discharge their duties.

(5) Cooperate with the ASA and Major
Information.

Technology Systems Executive in
implementing the requirements of A—
109.

(e) The program manager is
responsible for planning and executing
the major system acquisition, ensuring
appropriate coordination with the
USDA Acquisition Executive and Major
Information Technology Systems
Executive and other key USDA
executives.

434.004 Acquisition strategy.

(a) The program manager will
develop, in coordination with the
Acquisition Executive or Major
Information Technology Systems
Executive, a written charter outlining
the authority, responsibility,
accountability, and budget for
accomplishing the proposed objective.

(b) The program manager will
develop, subject to the approval of the
Acquisition Executive or Major
Information Technology Systems
Executive, a project control system to
schedule, monitor, and regularly report
on all aspects of the project. The control
system shall establish reporting periods
and milestones consistent with the key

decisions listed in paragraph 9 of A—
109.

(c) Upon initiation of the project, the
program manager will report regularly
to the Acquisition Executive or Major
Information Technology Systems
Executive.

(d) Specific procedures and
requirements for information technology
systems are included in the USDA
Information Technology Capital
Planning and Investment Control Guide
which can be accessed on the USDA
OCIO Web site at http://
www.ocio.usda.gov.

434.005 General requirements.

434.005-6 Full production.

The Secretary or the USDA key
executive designated by the Secretary
for the specific program is the agency
head for the purposes of FAR 34.005-6.

PART 436—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

436.578 [Removed and Reserved]
W 62. Remove and reserve 436.578.

PART 439—ACQUISITION OF
INFORMATION TECHNOLOGY

m 63. Add Part 439 to read as follows:

Subpart 439.1—General

Sec.
439.101 Policy.

Authority: 5 U.S.C. 301 and 40 U.S.C.
486(c).

Subpart 439.1—General

439.101 Policy.

(a) In addition to policy and
regulatory guidance contained in the
FAR and AGAR:

(1) The USDA Information
Technology Capital Planning and
Investment Control Guide (CPIC)
establishes requirements for the
acquisition of information technology.

(2) Specific thresholds at which
USDA Office of the Chief Information
Officer Information Technology
Acquisition Approval is required have
been established.

(3) The procurement authority
delegated to USDA Agencies is
established in Departmental Regulations
5000 series.

(4) The CPIC Guide and USDA CIO
policy and procedural guidance are
available on the USDA OCIO Web site
at http://www.ocio.usda.gov. Notices of
changes in the Information Technology
Acquisition Approval Thresholds are
also promulgated by AGAR Advisory.

(b) Acquisition of on-line courseware
libraries and learning management
system services requires specific
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approval of the ASA and CIO.
Information regarding the specific
approval requirements and processes is
promulgated by AGAR Advisory.

PART 445—GOVERNMENT PROPERTY

Subpart 445.6—[Removed and
Reserved]

m 64. Remove and reserve subpart 445.6.

PART 450—EXTRAORDINARY
CONTRACTUAL ACTIONS

Subpart 450.1—[Removed and
Reserved]

m 65. Remove and reserve subpart 450.1.

PART 452—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

452.211-70 [Amended]

m 66. Amend paragraph (a) of452.211—

70 to remove the words “clause 452.211—
2” and add, in their place, ‘“‘clause
452.211-71".

452.215-71 [Amended]

m 67. In paragraph (c) of452.215-71,
remove the words ‘“Requirements for
Cost or Pricing Data or Other Than Cost
or Pricing Data” and add, in their place,
‘“Requirements for Cost or Pricing Data or
Information Other Than Cost or Pricing
Data”.

452.226-70, 452.226-71 and 452.226-72
[Removed and Reserved]

m 68. Remove and reserve 452.226-70,
452.226-71, and 452.226-72.

452.232-70 [Amended]

m 69.In 452.232-70, remove the words
“Payments Under Fixed-Price
Construction Contract” and add, in their
place, “Payments Under Fixed-Price
Construction Contracts”.

452.236-78 [Removed and Reserved]
m 70. Remove and reserve 452.236—78.

PART 453—FORMS

m 71. Revise 453.213 to read as follows:

453.213 Simplified Acquisition and other
simplified purchase procedures (AD-838).
Form AD-838, Purchase Order, is

prescribed for use as a Simplified
Acquisition Procedure/delivery order/
task order document in lieu of OF 347
and OF 348, except that use of the OF
347 and OF 348 is authorized when
utilizing the USDA Integrated
Acquisition System (See 413.307).

Done in Washington, DG, this 21st day of
December, 2004.

W.R. Ashworth,

Director, Office of Procurement and Property
Management.

[FR Doc. 04—28439 Filed 12—30-04; 8:45 am)]
BILLING CODE 3410-96-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 199
[Docket RSPA-97-2995; Notice 12]

Pipeline Safety: Random Drug Testing
Rate

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Notice of minimum annual
percentage rate for random drug testing.

SUMMARY: Each year pipeline operators
randomly select employees to test for
prohibited drugs. The number of
selections may not be less than the
minimum annual percentage rate the
Research and Special Programs
Administration’s (RSPA) Office of
Pipeline Safety (OPS) determines, either
50 percent or 25 percent of covered
employees, based on the industry’s
positive rate of random tests. In
accordance with applicable standards,
RSPA/OPS has determined that the
positive rate of random drug tests
reported by operators this calendar year
for testing done in calendar year 2003 is
less than 1.0 percent. Therefore, in
calendar year 2005, the minimum
annual percentage rate for random drug
testing is 25 percent of covered
employees.

DATES: Effective January 1, 2005,
through December 31, 2005.

FOR FURTHER INFORMATION CONTACT:
Sheila Wright, RSPA, OPS, Room 2103,
U.S. Department of Transportation, 400
Seventh Street, SW., Washington, DC
20590, telephone (202) 366—4554 or e-
mail sheila.wright@rspa.dot.gov.
SUPPLEMENTARY INFORMATION: Operators
of gas, hazardous liquid, and carbon
dioxide pipelines and operators of
liquefied natural gas facilities must
annually submit Management
Information System (MIS) reports of
drug testing done in the previous
calendar year (49 CFR 199.119(a)). One
of the uses of this information is to
calculate the minimum annual
percentage rate at which operators must

randomly select covered employees for
drug testing during the next calendar
year (49 CFR 199.105(c)(2)). If the
minimum annual percentage rate for
random drug testing is 50 percent,
RSPA/OPS may lower the rate to 25
percent if RSPA/OPS determines that
the positive rate reported for random
tests for two consecutive calendar years
is less than 1.0 percent (49 CFR
199.105(c)(3)). If the minimum annual
percentage rate is 25 percent, RSPA/
OPS will increase the rate to 50 percent
if RSPA/OPS determines that the
positive rate reported for random tests
for any calendar year is equal to or
greater than 1.0 percent (49 CFR
199.105(c)(4)). Part 199 defines
“positive rate” as ‘“the number of
positive results for random drug tests

* * * plus the number of refusals of
random tests * * *, divided by the total
number of random drug tests * * * plus
the number of refusals of random tests.

* % %

Through calendar year 1996, the
minimum annual percentage rate for
random drug testing in the pipeline
industry was 50 percent of covered
employees. Based on MIS reports of
random testing done in calendar years
1994 and 1995, RSPA/OPS lowered the
minimum rate from 50 percent to 25
percent for calendar year 1997 (61 FR
60206; November 27, 1996). The
minimum rate remained at 25 percent in
calendar years 1998 (62 FR 59297; Nov.
3,1997); 1999 (63 FR 58324; Oct. 30,
1998); 2000 (64 FR 66788; Nov. 30,
1999); 2001 (65 FR 81409; Dec. 26,
2000); 2002 (67 FR 2611; Jan. 18, 2002);
2003 (67 FR 78388; Dec. 24, 2002); and
2004 (68 FR 69046; Dec. 11, 2003).

Using the MIS reports received this
year for drug testing done in calendar
year 2003, RSPA/OPS calculated the
positive rate of random testing to be
0.83 percent. Since the positive rate
continues to be less than 1.0 percent,
RSPA/OPS is announcing that the
minimum annual percentage rate for
random drug testing is 25 percent of
covered employees for the period
January 1, 2005 through December 31,
2005.

Authority: 49 U.S.C. 5103, 60102, 60104,
60108, 60117, and 60118; 49 CFR 1.53.

Issued in Washington, DC on December 22,
2004.
Stacey L. Gerard,
Associate Administrator for Pipeline Safety.
[FR Doc. 04-28679 Filed 12—-30-04; 8:45 am]|
BILLING CODE 4910-60-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19945; Directorate
Identifier 2004—NM-22—-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-200B, 747-200C, 747—-200F,
747-300, and 747SR Series Airplanes
Equipped with General Electric (GE)
CF6-45 or -50 Series Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 747-200B, 747—
200G, 747-200F, 747-300, and 747SR
series airplanes, equipped with GE CF6—
45 or —50 series engines. This proposed
AD would require modifying the side
cowl assemblies on the engines by
replacing existing wear plates with new
extended wear plates and installing new
stop fittings. This proposed AD is
prompted by reports of a gap at the
interface of the lower portion of the side
cowl and the aft flange of the thrust
reverser. We are proposing this AD to
prevent an excessive quantity of air
from entering the fire zone that
surrounds the engine, which in the
event of an engine fire, could result in
an inability to control or extinguish the
fire.

DATES: We must receive comments on
this proposed AD by February 17, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2004—
19945; the directorate identifier for this
docket is 2004-NM-22—AD.

FOR FURTHER INFORMATION CONTACT: Dan
Kinney, Aerospace Engineer, Propulsion
Branch, ANM-140S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6499;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2004-19945; Directorate Identifier
2004-NM-22—-AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,

business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is on the plaza level of
the Nassif Building at the DOT street
address stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after the DMS receives
them.

Discussion

We have received reports indicating
that a gap may form at the interface of
the lower portion of the side cowl and
the aft flange of the thrust reverser on
certain Boeing Model 747-200B, 747—
200G, 747-200F, 747-300, and 747SR
series airplanes, equipped with General
Electric CF6—45 or —50 series engines.
The gap forms when high engine thrust
is applied, but may not always close
when thrust is reduced. The gap is
attributed to axial deflection of the
engine case combined with the
difference in the rate of expansion due
to heat between the aluminum frame of
the thrust reverser and the titanium
frame of the engine. The gap may allow
an excessive quantity of air into the
nacelle surrounding the engine, which
is a fire zone that is equipped with fire
detection, containment, and
extinguishing provisions. However,
excess air in the area could defeat some
or all of the fire protection provisions.
This condition, if not corrected, could
result in an inability to control or
extinguish an engine fire.

Relevant Service Information

We have reviewed Boeing Service
Bulletin 747-71-2300, Revision 1, dated
October 30, 2003. The service bulletin
describes procedures for modifying the
side cowl assemblies on the engines by
replacing existing wear plates with new
extended wear plates and installing new
stop fittings. The procedures for
replacing the existing wear plates
include performing open-hole high
frequency eddy current (HFEC)
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inspections for cracking of existing
fastener holes, and creating new fastener
holes and plugging existing holes if
necessary. The procedures for installing
the new stop fittings involves installing
brackets, channels, and wear pads;
replacing existing fasteners with new
fasteners if necessary; performing open-
hole HFEC inspections for cracking of
fastener holes; and oversizing fastener
holes and installing different-sized
fasteners if necessary. Accomplishing
the actions specified in the service
information is intended to adequately
address the unsafe condition.

Boeing Service Bulletin 747-71-2300,
Revision 1, refers to Boeing Service
Letter 747-SL—71-045-C, dated April 10,
2003, as the applicable source of service
information for doing certain
recommended actions. Among other
actions, Boeing Service Letter 747-SL—
71-045-C describes procedures for
improving the aerodynamic smoothness
of the side cowl assemblies by removing
bulb seals that may have been installed
on the trailing edge of the fan thrust
reverser in accordance with a previous
issue of Boeing Service Letter 747-SL—
71-045. The procedures for removing
the bulb seals include plugging open
holes on the trailing edge of the fan
thrust reverser, and adjusting the cowl
latches if necessary.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
modifying the side cowl assemblies on
the engines by replacing existing wear
plates with new extended wear plates,
and installing new stop fittings. The
proposed AD would require you to use
the service information described
previously to perform these actions,
except as discussed under ‘“Differences
Between the Proposed AD and Service
Information.”

Differences Between the Proposed AD
and Service Information

Section 1.B., “Concurrent
Requirements,” of Boeing Service
Bulletin 747-71-2300, Revision 1, states
that the service bulletin “assumes that
the cowls have had wear plates installed
per Service Bulletin 747-54-2093.” We
have determined that Boeing Service
Bulletin 747-71-2300, Revision 1, refers
to Boeing Service Bulletin 747-54—-2093
only because Boeing Service Bulletin
747-71-2300, Revision 1, removes
certain parts that may have been
installed according to Boeing Service
Bulletin 747-54-2093. We have
discussed this matter with Boeing and
have determined that the
Accomplishment Instructions in Boeing

ESTIMATED COSTS

Service Bulletin 747—-71-2300, Revision
1, are effective regardless of whether
Boeing Service Bulletin 747-54-2093
has been done. In light of this
information, this proposed AD would
not require the actions in Boeing Service
Bulletin 747-54-2093.

Boeing Service Bulletin 747-71-2300,
Revision 1, also “assumes’’ that one
certain airplane has been modified to
have a narrower trailing edge strip. We
have determined that the subject
airplane has been modified; thus, this
proposed AD would not require this
modification.

As described previously, Boeing
Service Bulletin 747-71-2300, Revision
1, recommends that bulb seals installed
previously in accordance with a
previous issue of Boeing Service Letter
747-SL—-71-045 be removed in
accordance with Boeing Service Letter
747-SL-71-045-C, dated April 10,
2003. If the bulb seals were previously
installed, paragraph (g) of this proposed
AD would require you to remove them
concurrent with or before further flight
after accomplishing the actions in
Boeing Service Bulletin 747-71-2300,
Revision 1.

Costs of Compliance

This proposed AD would affect about
38 airplanes of U.S. registry and 140
airplanes worldwide. The following
table provides the estimated costs for
U.S. operators to comply with this
proposed AD.

Average
Action Work hours labor rate Parts gﬁs}a%%r Fleet cost
per hour p
Modification per Boeing Service Bulletin 747—-71-2300, Revision 1 ....... 72 $65 $25,736 $30,416 | $1,155,808

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106, describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, the FAA is charged with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this proposed AD.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
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the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2004-19945;
Directorate Identifier 2004—NM—-22—AD.
Comments Due Date.

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by February 17, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 747—
200B, 747-200C, 747—-200F, 747-300, and
747SR series airplanes; certificated in any
category; equipped with General Electric
CF6—-45 or —50 series engines.

Unsafe Condition

(d) This AD was prompted by reports of a
gap at the interface of the lower portion of
the side cowl and the aft flange of the thrust
reverser. We are issuing this AD to prevent
an excessive quantity of air from entering the
fire zone that surrounds the engine, which,
in the event of an engine fire, could result in
an inability to control or extinguish the fire.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 24 months after the effective
date of this AD: Modify the side cowl
assemblies on the engines by replacing
existing wear plates with new extended wear
plates and installing new stop fittings, by
doing all actions according to the
Accomplishment Instructions of Boeing
Service Bulletin 747-71-2300, Revision 1,
dated October 30, 2003. Any applicable
corrective actions must be done before
further flight.

On Condition: Removal of Bulb Seals and
Other Specified Actions

(g) If bulb seals were installed on the
trailing edge of the fan thrust reverser in
accordance with Boeing Service Letter 747—
SL-71-045: Concurrent with or before further
flight after accomplishing paragraph (f) of
this AD, remove the bulb seals, plug the open
holes in the trailing edge of the fan thrust
reverser, and adjust the cowl latches as
applicable, in accordance with Boeing
Service Letter 747—-SL-71-045-C, dated April
10, 2003.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

Issued in Renton, Washington, on
December 20, 2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—-28667 Filed 12—30-04; 8:45 am]|
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R06—OAR-2004-TX—-0003; FRL-7856-6]

Approval and Promulgation of
Implementation Plans; Texas; Victoria
County Maintenance Plan Update

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the Texas
Commission on Environmental Quality
(TCEQ) on February 18, 2003,
concerning the Victoria County 1-hour
ozone maintenance area. This SIP
revision satisfies the Clean Air Act
requirement as amended in 1990 for the
second 10-year update to the Victoria
County 1-hour ozone maintenance area.
DATES: Written comments should be
received on or before February 2, 2005.
ADDRESSES: Comments may be mailed to
Mr. Thomas Diggs, Chief, Air Planning
Section (6PD-L), Environmental
Protection Agency, 1445 Ross Avenue,
Suite 1200, Dallas, Texas, 75202—2733.
Comments may also be submitted
electronically or through hand delivery/
courier by following the detailed
instructions in the ADDRESSES section of
the direct final rule located in the rules
section of this Federal Register.

FOR FURTHER INFORMATION CONTACT:
Peggy Wade, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—2733,
telephone (214) 665—-7247; fax number
214-665-7263; e-mail address
wade.peggy@epa.gov.

SUPPLEMENTARY INFORMATION: In the
final rules section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial

submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. 