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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 02-081-3]

RIN 0579-AB77

Importation of Clementines,
Mandarins, and Tangerines From Chile

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations to allow the importation,
under certain conditions, of
clementines, mandarins, and tangerines
from Chile into the United States. Based
on the evidence in a recent pest risk
assessment and an accompanying risk
management document, we believe
these articles can be safely imported
from all provinces of Chile, provided
certain conditions are met. This action
provides for the importation of
clementines, mandarins, and tangerines
from Chile into the United States while
continuing to protect the United States
against the introduction of plant pests.
EFFECTIVE DATE: January 10, 2005.

FOR FURTHER INFORMATION CONTACT: Ms.
Jeanne VanDersal, Import Specialist,
Phytosanitary Issues Management Staff,
PPQ, APHIS, 4700 River Road Unit 140,
Riverdale, MD 20737-1236; (301) 734—
6799.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56 through
319.56-8, referred to below as the
regulations), prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests. The

Government of the Republic of Chile has
requested that the Animal and Plant
Health Inspection Service (APHIS)
amend the regulations to allow the
importation into the United States of
clementines, mandarins, and tangerines
from Chile under certain conditions
without methyl bromide fumigation.
Chile also requested that we allow
methyl bromide fumigation to remain an
option for clementines, mandarins, and
tangerines that do not meet the
requirements of the systems approach or
in case pests are found during routine
inspections.

On October 22, 2002, we published a
notice in the Federal Register (67 FR
64862-64863, Docket No. 02—081-1) in
which we advised the public of the
availability of a draft pest risk
assessment and an accompanying risk
management document that evaluated
the risks associated with importing
citrus from Chile. We solicited
comments concerning those documents
for 60 days ending December 23, 2002,
and received no comments by that date.
We subsequently amended the pest risk
assessment in March 2004 to include
information related to a Mediterranean
fruit fly (Medfly) trapping in Chile in
April 2003.

On March 22, 2004, we published in
the Federal Register (69 FR 13262—
13269, Docket No. 02—081-2) a proposal
to amend the regulations to allow the
importation, under certain conditions,
of clementines, mandarins, and
tangerines from Chile into the United
States.

We solicited comments concerning
our proposal for 60 days ending May 21,
2004. We received five comments by
that date. They were from exporters,
researchers, and representatives of State,
local, and foreign governments. One
commenter supported the proposed rule
as written. The remaining commenters
raised specific issues regarding the
proposed rule. Those issues are
discussed below by topic.

We proposed to allow the importation
of clementines, mandarins, and
tangerines from Chile subject either to
the systems approach described in
proposed § 319.56-211(d) or to
fumigation with methyl bromide in
Chile in accordance with proposed
§319.56-211(e). We also proposed to
allow the importation of clementines,
mandarins, and tangerines originating
from areas in Chile where Medfly is

known to occur provided they are
subject to the cold treatment schedules
prescribed in the Plant Protection and
Quarantine (PPQ) Treatment Manual
which is incorporated by reference at 7
CFR 300.1, “Plant Protection and
Quarantine Treatment Manual.”

The national plant protection
organization of Chile and the Chilean
Exporters Association stated that the
fumigation option should provide for
the treatment to take place either in
Chile or at the port of first arrival in the
United States, noting that we allow this
choice of treatment locations for other
commodities being imported into the
United States from Chile.

In response to this comment,
§319.56—2mm/(e) of this final rule
allows fruit requiring methyl bromide
fumigation as a condition of entry to be
fumigated in either Chile or the United
States.

In our proposed rule, § 319.56-211(e)
stated that fumigated fruit must be
inspected in Chile at an APHIS-
approved inspection site under the
direction of APHIS inspectors in
coordination with the national plant
protection organization of Chile. Two
commenters stated that an inspection
following methyl bromide fumigation is
unnecessary because the treatment’s
efficacy against target pests (Brevipalpus
chilensis, Proeulia auraria, and Proeulia
chrysopteris) has already been
scientifically established.

We agree with the commenters that
methyl bromide fumigation does
address the risk of all three of the
targeted pests and that post-fumigation
inspection is not necessary to ensure
phytosanitary security. Therefore, we
have removed the proposed post-
fumigation inspection requirement from
paragraph (e) in this final rule. With
respect to Proeulia auraria and Proeulia
chrysopteris, we note that we
incorrectly referred to these pests in the
background information of the proposed
rule as fruit leaf folders, whereas they
are more correctly identified as tortricid
leafrollers.

Two commenters stated that we
referred to treatment schedule T104—a—
1 in the proposed rule, but published
T101-n—-2-1. The commenters did not
take issue with the prescribed treatment
schedule itself, but simply questioned
whether we published the right
treatment schedule.

We did not publish T104—a-1 in its
entirety in the proposed rule, which is
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what led to the confusion surrounding
the treatment schedules. Schedule
T104-a-1 includes a note that all citrus
must be fumigated at a minimum of

50 °F, which is why we omitted the
lower temperature options in the
treatment schedule that was published
in the proposed rule. Without the lower
temperature options, the treatment
appears to be the same as T101-n—2-1.

One commenter stated that, in the
supplementary information of the
proposed rule, Chile’s Metropolitan
Region is incorrectly listed as an area
where Medfly is known to exist. The
commenter added that Medfly was
completely eradicated from this area
and verified by the United States
Department of Agriculture (USDA)
officials in December 2003.

The Arica Province is the only area in
Chile where Medfly is known to occur;
the commenter is correct that the
Medfly outbreak in the Metropolitan
Region has been eradicated.

One commenter stated that a
production site’s “low prevalence”
status should only be changed as a
result of an inspection of the site itself
by USDA officials. The commenter
objected to the provisions of proposed
§319.56-211(d)(4) under which a
production site’s low prevalence status
would be suspended for the remainder
of the shipping season if a single
Brevipalpus chilensis mite is found
during the required pre-export
phytosanitary inspection and contended
that the term “low prevalence” in itself
allows for the existence of some pests.
The commenter also stated that the
established procedure with other
commodities and countries allows for
such a shipment to continue to its
destination provided that it undergoes
an approved quarantine treatment.
Further, the commenter claimed that
suspending a production site’s
certification is unnecessary as long as a
treatment that is efficacious against the
targeted pest can be applied to a specific
shipment before it is released for entry
into U.S. commerce.

The systems approach requires certain
actions to be taken by fruit producers to
control Brevipalpus chilensis in the
field in addition to packinghouses. The
commenter is correct that production
sites can be certified as “low
prevalence” with the understanding that
some Brevipalpus chilensis may be
present. However, no single Brevipalpus
chilensis mite should be present on the
fruit after the fruit has been through the
post-harvest processing procedures,
which include washing, rinsing in a
chlorine bath with brushing using
bristle rollers, and waxing. If, after
undergoing these procedures, a

Brevipalpus chilensis mite is found, it
would indicate a greater problem with
the implementation of the systems
approach and the production site and/
or the packinghouse would need to be
investigated. Suspending the site’s
certification allows for us to conduct
such an investigation and for the site to
correct any errors in its implementation
of the systems approach. The
commenter is correct that a site should
be allowed to continue shipping to the
United States because an efficacious
treatment against Brevipalpus chilensis
exists. That is why this rule provides
that a site that has lost its eligibility to
ship under the systems approach may
continue shipping to the United States
using methyl bromide fumigation for the
remainder of the shipping season.

One commenter questioned the
appropriateness of using a pest risk
assessment developed for Medfly in
Peru for Chile.

In the pest risk assessment and risk
management document developed for
the proposed rule, we stated that a
recent assessment examining Medfly in
Peru was applicable to Chile because
the pest and hosts from the two
countries are the same and the climatic
conditions and environments are
similar. The only portion of the pest risk
assessment for Peru that was adapted for
the pest risk assessment for Chile was
the section pertaining to the risk ratings
for Medfly, which are considered high
for both Peru and Chile and would have
been no different if the section was
redone for Chile.

One commenter stated that our
proposal failed to address the risk posed
by fruit flies and that interceptions of
Medfly in Chile in both 2003 and 2004
should be cause to stop shipments of
citrus from Chile.

We do not agree with this
commenter’s statement that we failed to
address fruit fly concerns in our
proposed rule. While the proposed rule
dealt largely with describing a systems
approach for Brevipalpus chilensis, it
also included provisions requiring that
eligible citrus from regions in Chile
where Medfly is known to occur be cold
treated in accordance with the PPQ
Treatment Manual. We acknowledge
that Medfly was intercepted in Chile in
both 2003 and 2004 and we will
consider any region in Chile where
Medfly is captured to be subject to these
provisions until it has been eradicated.
We believe that cold treatment will
prevent the introduction of Medfly into
the United States.

One commenter stated that his
company had developed a new
fumigation treatment using pure
phosphine at low temperatures that

would not damage fruit as methyl
bromide fumigation can. The
commenter requested that we add this
new treatment to the regulations as an
alternative to methyl bromide
fumigation.

APHIS would need to evaluate a
treatment’s effectiveness before listing it
as an approved treatment. The
commenter is welcome to send
information pertaining to the treatment
and its efficacy against targeted pests to
the person listed under FOR FURTHER
INFORMATION CONTACT. If the treatment is
found to be efficacious against a specific
pest or pests, we may propose to add it
to the regulations as an approved
treatment and present the proposal for
public comment.

Miscellaneous

In our March 2004 proposed rule, we
proposed to add the conditions
governing the importation of
clementines, mandarins, and tangerines
from Chile as § 319.56—211. In this final
rule, those conditions are added as
§319.56—2mm.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

For this rule, we have prepared an
economic analysis. The economic
analysis provides a cost-benefit analysis
as required by Executive Order 12866,
as well as an analysis of the potential
economic effects of this rule on small
entities, as required under the
Regulatory Flexibility Act. The
economic analysis is summarized
below. See the full analysis for the
complete list of references used in this
document. Copies of the full analysis
are available on the APHIS Web site at
http://www.aphis.usda.gov/ppd/rad/
clementinesecon.pdf or by calling or
writing the person listed under FOR
FURTHER INFORMATION CONTACT. Copies
of the economic analysis are also
available for viewing in our reading
room, located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,



Federal Register/Vol.

69, No. 237 /Friday, December 10, 2004 /Rules and Regulations

71693

please call (202) 690-2817 before
coming.

Summary of Economic Analysis

Our analysis estimates expected
benefits and costs associated with
allowing the importation of
clementines, mandarins, and tangerines
from Chile into the United States. The
analysis assumes that this change in the
regulations will not lead to an increased
risk of pest outbreaks in the United
States. Currently, no clementines,
mandarins, or tangerines are being
imported into the United States from
Chile. According to the Chilean
Exporters’ Association, 1,300 hectares
are planted with clementines,
mandarins, and tangerines in Chile, and
Chile would like to export
approximately 1,600 metric tons of
clementines, mandarins, and tangerines
to the United States. This amount is a
little more than 15 percent of Chile’s
total exports of these commodities in
2001 (table 1).

TABLE 1.—WORLD EXPORTS
CLEMENTINES,  MANDARINS,
CITRUS HYBRIDS FROM CHILE

OF
AND

Value uantit
Year (1,000 $) (?,ooo ké)

$4.29 3

61.78 81

636.64 780

1,408.64 1,951

1,675.17 1,579

4,177.41 4,918

4,063.65 4,819

4,743.93 6,896

TABLE 1.—WORLD EXPORTS OF
CLEMENTINES, MANDARINS, AND
CITRUS HYBRIDS FROM CHILE—
Continued

Value Quantity
Year (1,000 $) (1,000 kg)
N 7,441.46 10,398

Source: The U.S. Department of Agri-
culture’s (USDA’s) Foreign Agricultural Serv-
ice, as reported by U.N. Trade Statistics. Val-
ues are in 2002 dollars and were deflated
using the Consumer Price Index (All Urban
Consumers) for fresh fruits, not seasonally ad-
justed, as reported by the U.S. Department of
Labor’s Bureau of Labor Statistics.

Clementines and mandarins are not
produced in the United States in
commercially significant quantities.
Tangerines are produced domestically.
Most imports from Chile are expected to
be clementines, not tangerines. An
earlier economic analysis by APHIS
examined the relationship between
imports of Spanish clementines and
domestically produced tangerines but
did not find evidence of substitution.
That analysis did not look at the
relationship between Spanish
clementines and other citrus. However,
U.S. producers of other kinds of citrus—
especially California navel oranges—
have expressed concerns that imports of
Spanish clementines have taken market
share and depressed prices for navel
oranges, reflecting that the imports are
marketed in the United States during
the same season as navels.

An increase in supply of clementines
could potentially increase competition
in the United States for domestically
produced citrus, such as oranges and
tangerines. If imports from Chile
increase, U.S. producer prices could
decline during the time when a larger

supply is on the market. However,
Chilean clementines are expected to
enter the United States primarily
between April and September, which is
the off-season for domestic tangerines.
Most of the fresh early tangerines from
Florida, which is the largest producer of
tangerines, are shipped from October to
January, while most of the fresh Honey
tangerines are shipped from February to
May (Brown 2000).! California navel
oranges are marketed primarily from
November to May, while California
Valencia oranges are primarily marketed
from April to October.

Table 2 shows the monthly orange
shipments for fresh uses of three major
citrus producing States. Oranges include
Valencia, navel, and early/midseason
varieties. Domestic orange shipments
between April and September comprise
about 25 percent of total shipments
annually. Although the data represent
only a proportion of the production
dedicated for fresh utilization, they
provide an indication of the domestic
orange marketing seasons for
comparative purposes. The April—
September marketing period for Chilean
clementines matches the California and
Florida Valencia marketing seasons, so
the clementines could displace some
fresh market Valencia orange sales.
However, the expected amount of 1,600
metric tons represents a small share
(less than 2 percent) of the domestic
shipments between April and
September (99,712 metric tons). The
competition with various summer fruits
is likely to have a far greater impact.
Given the small number of expected
imports from Chile and the different
marketing seasons, any potential
impacts on U.S. citrus producers would
be minimal.

TABLE 2.—MONTHLY ORANGE SHIPMENTS FOR FRESH UTILIZATION, AVERAGE 2000-2002

Average shipments by State (metric tons)
Month Total

California Florida Texas
I8 L LU USSR 7,818 25,106 8,818 41,742
February .... 7,076 19,182 7,652 33,910
March ..... 9,394 18,742 5,333 33,470
April .... 8,091 20,545 2,485 31,121
May .... 8,394 19,030 1,182 28,606
June ... 7,136 13,242 0 20,379
July ... 5,409 545 0 5,955
August ....... 5,652 45 0 5,697
51T 0] (=T 0 o] o= USRS 4,773 2,652 530 7,955
[© 03 (o] oY S RTSR 4,242 23,848 5,015 33,106
1A L010 =Y 4] o= SR 5,288 37,348 5,576 48,212

1Florida is the largest producer of tangerines,
accounting for 68 percent of total domestic

production annually, followed by California (26
percent), and Arizona (6 percent).
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TABLE 2.—MONTHLY ORANGE SHIPMENTS FOR FRESH UTILIZATION, AVERAGE 2000—-2002—Continued
Average shipments by State (metric tons)
Month Total
California Florida Texas
[0 o= 4] o= SR 7,561 53,500 8,848 69,909

Note: Orange shipment data for California and Arizona include only rail and piggyback (trailer-on-flat-car and container-on-flat-car). Truck ship-
ment data are not available. Average California orange shipments for 2000—2002 represent about 5 percent of California’s production for fresh
utilization over the same time period. Arizona data are excluded (available shipment data were small in 2000-2001 and zero in 2002). Average
Florida and Texas shipments for 2000-2002 represent about 60 percent and 93 percent, respectively, of fresh production for those States.
Source: USDA/AMS Fruits and Vegetable Market News.

Most U.S. imports of clementines,
mandarins, and tangerines (table 3)
currently come from Spain, which ships
the commodities from mid-September to
mid-March. Chile would export these
commodities to the United States
between April and September each year.
These imports would increase the
availability of these fruits during the
Spanish off-season, which would lead to
benefits for U.S. importers and
consumers.

TABLE 3.—U.S. WORLD IMPORTS OF
CLEMENTINES, MANDARINS, AND
CITRUS HYBRIDS

Value Quantit
Year (1,000 $) (1,000 ky)
$23,306 19,480
26,219 18,112
27.019 17,519
30,404 20,850
26,010 19,062
39.976 27,404
63.279 42,110
60,356 43,168
128,104 90,454
113,953 96.296
131,711 75.365

Source: Import data are from the USDA’s
Foreign Agricultural Service, as reported by
U.N. Trade Statistics. Values are in 2002 dol-
lars and were deflated using the Consumer
Price Index (All Urban Consumers) for fresh
fruits, not seasonally adjusted, as reported by
the U.S. Department of Labors Bureau of
Labor Statistics.

To capture the impact on U.S.
importers, an inverse demand curve
characterizing the U.S. demand for
imported clementines, tangerines, and
mandarin oranges was estimated. The

demand for the imported commodities
can be related to the export prices and
quantities for Spanish fruits exported to
all markets except the United States.
Spanish export data were used because
over 83 percent of U.S. imports of these
fruits was from Spain during 1997—
2001. Data on imports for 1991-2001
were used to analyze the expected
impacts for the 10-year period (2004—
2013) subsequent to the entry of the
imports from Chile.

Imports from Chile were assumed to
grow 13.55 percent each year, which
was the average annual growth during
1999-2001 in Chile’s exports to Japan,
its best export market, and that imports
for 2004 will be 1,595 metric tons (table
4). It was assumed that U.S. imports
from sources other than Chile will grow
6.46 percent per year, which was the
import growth during 1999-2000,
starting from an estimate of 87,372
metric tons imported for 2002, which
was the average import quantity during
1999-2001 (table 3).

TABLE 4.—ESTIMATED U.S. IMPORTS
OF CLEMENTINE, MANDARIN, AND
TANGERINE WITH AND WITHOUT
CHILE

Clementine, mandarin,
and tangerine imports
Year (1,000 kg)
Without Chile With Chile

99,020 100,620
105,420 107,230
112,230 114,280
119,470 121,810
127,190 129,840
135,400 138,420

TABLE 4.—ESTIMATED U.S. IMPORTS
OF CLEMENTINE, MANDARIN, AND
TANGERINE WITH AND WITHOUT
CHILE—Continued

Clementine, mandarin,
and tangerine imports
Year (1,000 kg)
Without Chile | With Chile

144,150 147,570
153,460 157,340
163,370 167,780
173,920 178,930

Expected future gross revenues (table
5) were discounted by using real interest
rates of 3 percent and 7 percent as
recommended by the Office of
Management and Budget. For further
sensitivity analysis, a rate of 5.34
percent, which was estimated using
annual income and rate of return data
for U.S. farmers during 1966—1994, is
also provided.2 The annualized increase
in gross revenues received by U.S.
importers of clementines, mandarins,
and tangerines under this rule was an
estimated $0.60 million per year during
2004-2013, depending on the interest
rate chosen. This suggests that the rule
will yield economic benefits to U.S.
importers during the period in which it
remains in force. Consumers also benefit
from the greater availability of
clementines during the off-season for
domestic production and other imports.
The rule will result in net benefits to
society given that the new imports are
not expected to significantly compete
with domestic citrus production and
will not lead to pest introductions.

TABLE 5.—IMPACT ON GROSS REVENUES OF U.S. IMPORTERS

[$ millions]
Year With Chile Without Chile Gains
20 7 S $7.48 $7.24 $0.24
8.50 8.21 0.28
9.65 9.31 0.34
2007 ettt ettt eetee e —eeeheee—eeateeeteeiheeaatee ettt ebeeaaeebeeabeeateeeteeaaeeareeeaeeeareeareeans 10.96 10.55 0.42

2Lence, S.H. “Using Consumption and Asset
Return Data to Estimate Farmers’ Time Preferences
and Risk Attitudes.”
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TABLE 5.—IMPACT ON GROSS REVENUES OF U.S. IMPORTERS—Continued
[$ millions]
Year With Chile Without Chile Gains
12.46 11.95 0.50
14.16 13.55 0.61
16.09 15.35 0.74
18.29 17.40 0.89
20.80 19.72 1.08
23.66 22.35 1.31
$13.78 $13.16 $0.61
$13.46 $12.86 $0.59
$13.24 $12.66 $0.58

Impacts on Small Entities

According to the 1997 Census of
Agriculture, there were 17,000 citrus
producers (excluding grapefruit, lemon,
and lime producers) in the United
States. The U.S. Small Business
Administration defines a small citrus
producer as one with annual gross
revenues no greater than $0.75 million.
The USDA’s National Agricultural
Statistics Service reported that 3.8
percent of U.S. fruit and tree nut
producers accounted for 95.1 percent of
sales in 1982, 4.2 percent of fruit and
tree nut producers accounted for 96.2
percent of sales in 1987, and 4.6 percent
of fruit and tree nut producers
accounted for 96.7 percent of sales in
1992. These data indicate that the
majority of U.S. citrus producers are
small entities. Our economic analysis
suggests that Chilean imports will not
significantly compete with domestic
citrus production such as tangerines and
navel oranges because the imports will
be shipped largely during the off-season
for U.S. production of these fruits.
Although the Chilean imports are
expected to overlap with some domestic
orange shipments such as Valencia
oranges, the amount to be imported is
expected to be a small percentage of the
total U.S. orange shipments during the
importing months. As a result, the
importation of clementines, mandarins,
and tangerines from Chile will likely
have minimal adverse impact on
domestic citrus producers, large or
small.

Importers of clementines, mandarins,
and tangerines will likely benefit under
this rule. The number of importers that
can be classified as small is not known.
However, the rule will not lead to an
adverse economic impact on small
entities in these industries (fresh fruit
and vegetable wholesalers with no more
than 100 employees, NAICS 422480;
wholesalers and other grocery stores
with annual gross revenues no greater
than $23 million, NAICS 445110;
warehouse clubs and superstores with

annual gross revenues no greater than
$23 million, NAICS 452910; and fruit
and vegetable markets with gross
revenues no greater than $6 million,
NAICS 445230).

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This rule allows clementines,
mandarins, and tangerines to be
imported into the United States from
Chile. State and local laws and
regulations regarding clementines,
mandarins, and tangerines imported
under this rule will be preempted while
the fruit is in foreign commerce. Fresh
fruits and vegetables are generally
imported for immediate distribution and
sale to the consuming public and would
remain in foreign commerce until sold
to the ultimate consumer. The question
of when foreign commerce ceases in
other cases must be addressed on a case-
by-case basis. No retroactive effect will
be given to this rule, and this rule will
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Use of Methyl Bromide

The United States is fully committed
to the objectives of the Montreal
Protocol, including the reduction and
ultimately the elimination of reliance on
methyl bromide for quarantine and pre-
shipment uses in a manner that is
consistent with the safeguarding of U.S.
agriculture and ecosystems. APHIS
reviews its methyl bromide policies and
their effect on the environment in
accordance with the National
Environmental Policy Act of 1969, as
amended (42 U.S.C. 4321 et seq.) and
Decision XI/13 (paragraph 5) of the 11th
Meeting of the Parties to the Montreal
Protocol, which calls on the Parties to
review their “national plant, animal,

environmental, health, and stored
product regulations with a view to
removing the requirement for the use of
methyl bromide for quarantine and pre-
shipment where technically and
economically feasible alternatives
exist.”

The United States Government
encourages methods that do not use
methyl bromide to meet phytosanitary
standards where alternatives are
deemed to be technically and
economically feasible. In some
circumstances, however, methyl
bromide continues to be the only
technically and economically feasible
treatment against specific quarantine
pests. In addition, in accordance with
Montreal Protocol Decision XI/13
(paragraph 7), APHIS is committed to
promoting and employing gas recapture
technology and other methods
whenever possible to minimize harm to
the environment caused by methyl
bromide emissions. As noted above, we
welcome data or other information
regarding other treatments that may be
efficacious and technically and
economically feasible that we may
consider as alternatives to methyl
bromide.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact (FONSI)
have been prepared for this rule. The
assessment provides a basis for the
conclusion that the importation of
clementines, mandarins, and tangerines
under the conditions specified in this
rule will not have a significant impact
on the quality of the human
environment. Based on the finding of no
significant impact, the Administrator of
the Animal and Plant Health Inspection
Service has determined that an
environmental impact statement need
not be prepared.

The environmental assessment and
FONSI were prepared in accordance
with: (1) The National Environmental
Policy Act of 1969 (NEPA), as amended
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(42 U.S.C. 4321 et seq.), (2) regulations
of the Council on Environmental
Quality for implementing the
procedural provisions of NEPA (40 CFR
parts 1500-1508), (3) USDA regulations
implementing NEPA (7 CFR part 1b),
and (4) APHIS’ NEPA Implementing
Procedures (7 CFR part 372).

The environmental assessment and
FONSI may be viewed on the Internet at
http://www.aphis.usda.gov/ppq/
enviro_docs/chil.html. Copies of the
environmental assessment and FONSI
are also available for public inspection
in our reading room, located in room
1141 of the USDA South Building, 14th
Street and Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming. In addition, copies may be
obtained by calling or writing to the
individual listed under FOR FURTHER
INFORMATION CONTACT.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0242.

Government Paperwork Elimination
Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this rule, please contact Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734—7477.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Honey,
Imports, Logs, Nursery stock, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Rice, Vegetables.

m Accordingly, 7 CFR part 319 is
amended as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450 and 7701-7772; 21
U.S.C. 136 and 136a; 7 CFR 2.22, 2.80, and
371.3.

m 2. Anew § 319.56—2mm is added to
read as follows:

§319.56-2mm Conditions governing the
importation of clementines, mandarins, and
tangerines from Chile.

Clementines (Citrus reticulata Blanco
var. Clementine), mandarins (Citrus
reticulata Blanco), and tangerines
(Citrus reticulata Blanco) may be
imported into the United States from
Chile only under the following
conditions:

(a) The fruit must be accompanied by
a specific written permit issued in
accordance with §319.56-3.

(b) If the fruit is produced in an area
of Chile where Mediterranean fruit fly
(Ceratatis capitata) is known to occur,
the fruit must be cold treated in
accordance with the Plant Protection
and Quarantine (PPQ) Treatment
Manual, which is incorporated by
reference at § 300.1 of this chapter. Fruit
for which cold treatment is required
must be accompanied by documentation
indicating that the cold treatment was
initiated in Chile (a PPQ Form 203 or its
equivalent may be used for this
purpose).

(c) The fruit must either be produced
and shipped under the systems
approach described in paragraph (d) of
this section or fumigated in accordance
with paragraph (e) of this section.

d) Systems approach. The fruit may
be imported without fumigation for
Brevipalpus chilensis if it meets the
following conditions:

(1) Production site registration. The
production site where the fruit is grown
must be registered with the national
plant protection organization (NPPO) of
Chile. To register, the production site
must provide Chile’s NPPO with the
following information: Production site
name, grower, municipality, province,
region, area planted to each species,
number of plants/hectares/species, and
approximate date of harvest.
Registration must be renewed annually.

(2) Low prevalence production site
certification. Between 1 and 30 days
prior to harvest, random samples of fruit
must be collected from each registered
production site under the direction of
Chile’s NPPO. These samples must
undergo a pest detection and evaluation
method as follows: The fruit and
pedicels must be washed using a
flushing method, placed in a 20 mesh
sieve on top of a 200 mesh sieve,
sprinkled with a liquid soap and water
solution, washed with water at high
pressure, and washed with water at low
pressure. The process must then be

repeated. The contents of the sieves
must then be placed on a petri dish and
analyzed for the presence of live B.
chilensis mites. If a single live B.
chilensis mite is found, the production
site will not qualify for certification as
a low prevalence production site and
will be eligible to export fruit to the
United States only if the fruit is
fumigated in accordance with paragraph
(e) of this section. Each production site
may have only one opportunity per
harvest season to qualify as a low
prevalence production site, and
certification of low prevalence will be
valid for one harvest season only. The
NPPO of Chile will present a list of
certified production sites to APHIS.

(3) Post-harvest processing. After
harvest and before packing, the fruit
must be washed, rinsed in a chlorine
bath, washed with detergent with
brushing using bristle rollers, rinsed
with a hot water shower with brushing
using bristle rollers, predried at room
temperature, waxed, and dried with hot
air.

(4) Phytosanitary inspection. The fruit
must be inspected in Chile at an APHIS-
approved inspection site under the
direction of APHIS inspectors in
coordination with the NPPO of Chile
after the post-harvest processing. A
biometric sample will be drawn and
examined from each consignment of
fruit, which may represent multiple
grower lots from different packing
sheds. Clementines, mandarins, or
tangerines in any consignment may be
shipped to the United States only if the
consignment passes inspection as
follows:

(i) Fruit presented for inspection must
be identified in the shipping documents
accompanying each lot of fruit that
identify the production site(s) where the
fruit was produced and the packing
shed(s) where the fruit was processed.
This identity must be maintained until
the fruit is released for entry into the
United States.

(ii) A biometric sample of boxes from
each consignment will be selected and
the fruit from these boxes will be
visually inspected for quarantine pests,
and a portion of the fruit will be washed
and the collected filtrate will be
microscopically examined for B.
chilensis.

(A) If a single live B. chilensis mite is
found, the fruit will be eligible for
importation into the United States only
if it is fumigated in Chile in accordance
with paragraph (e) of this section. The
production site will be suspended from
the low prevalence certification program
and all subsequent lots of fruit from the
production site of origin will be
required to be fumigated as a condition
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of entry to the United States for the
remainder of the shipping season.

(B) If inspectors find evidence of any
other quarantine pest, the fruit in the
consignment will remain eligible for
importation into the United States only
if an authorized treatment for the pest
is available in the PPQ Treatment
Manual and the entire consignment is
treated for the pest in Chile under
APHIS supervision.

(iii) Each consignment of fruit must be
accompanied by a phytosanitary
certificate issued by the NPPO of Chile
that contains an additional declaration
stating that the fruit in the consignment
meets the conditions of § 319.56—
2mm/(d).

(e) Approved fumigation.
Clementines, mandarins, or tangerines
that do not meet the conditions of
paragraph (d) of this section may be
imported into the United States if the
fruit is fumigated either in Chile or at
the port of first arrival in the United
States with methyl bromide for B.
chilensis in accordance with the PPQ
Treatment Manual, which is
incorporated by reference at § 300.1 of
this chapter. An APHIS inspector will
monitor the fumigation of the fruit and
will prescribe such safeguards as may be
necessary for unloading, handling, and
transportation preparatory to
fumigation. The final release of the fruit
for entry into the United States will be
conditioned upon compliance with
prescribed safeguards and required
treatment.

(f) Trust fund agreement.
Clementines, mandarins, and tangerines
may be imported into the United States
under this section only if the NPPO of
Chile has entered into a trust fund
agreement with APHIS. This agreement
requires the NPPO of Chile to pay in
advance of each shipping season all
costs that APHIS estimates it will incur
in providing inspection and treatment
monitoring services in Chile during that
shipping season. These costs include
administrative expenses and all salaries
(including overtime and the Federal
share of employee benefits), travel
expenses (including per diem expenses),
and other incidental expenses incurred
by APHIS in performing these services.
The agreement requires the NPPO of
Chile to deposit a certified or cashier’s
check with APHIS for the amount of
these costs, as estimated by APHIS. If
the deposit is not sufficient to meet all
costs incurred by APHIS, the agreement
further requires the NPPO of Chile to
deposit with APHIS a certified or
cashier’s check for the amount of the
remaining costs, as determined by
APHIS, before APHIS will provide any
more services related to the inspection

and treatment of clementines,
mandarins, and tangerines in Chile.
After a final audit at the conclusions of
each shipping season, any overpayment
of funds would be returned to the NPPO
of Chile, or held on account until
needed, at their option.

(Approved by the Office of Management and
Budget under control number 0579-0242.)

Done in Washington, DG, this 23rd day of
November, 2004.
Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04-27075 Filed 12—-9-04; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 1005, 1006, and 1007

[Docket No. AO-388—-A16, AO-356—A38, and
AO-366—-A45; DA-04-07]

Milk in the Appalachian, Florida, and
Southeast Marketing Areas; Order
Amending the Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final Rule.

SUMMARY: This final rule amends the
Appalachian, Florida, and Southeast
Federal milk marketing orders (Orders
5, 6, and 7). Specifically, the final rule
implements a temporary supplemental
charge on Class I milk that will be
disbursed to handlers who incurred
extraordinary transportation costs for
bulk milk movements in and to Orders
5, 6, and 7 as a result of hurricanes
Charley, Frances, Ivan and Jeanne. The
amendments are based on record
evidence of a public hearing held on
October 7, 2004. More than the required
number of dairy farmers approved the
issuance of the amended orders.

DATES: Effective Date: December 10,
2004.

FOR FURTHER INFORMATION CONTACT:
Antoinette M. Carter, Marketing
Specialist, USDA/AMS/Dairy Programs,
Order Formulation and Enforcement
Branch, STOP 0231—Room 2971, 1400
Independence Avenue, SW.,
Washington, DC 20250-0231, (202) 690—
3465, e-mail address:
antoinette.carter@usda.gov.

SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of Sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. This rule
will not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
the rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the
Department a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with the
law. A handler is afforded the
opportunity for a hearing on the
petition. After a hearing, the Department
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has its
principal place of business, has
jurisdiction in equity to review the
Department’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the date of the
entry of the ruling.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this rule will not have a significant
economic impact on a substantial
number of small entities. For the
purpose of the Regulatory Flexibility
Act, a dairy farm is considered a ‘‘small
business” if it has an annual gross
revenue of less than $750,000, and a
dairy products manufacturer is a “small
business” if it has fewer than 500
employees.

For the purposes of determining
which dairy farms are “small
businesses,” the $750,000 per year
criterion was used to establish a
production guideline of 500,000 pounds
per month. Although this guideline does
not factor in additional monies that may
be received by dairy producers, it
should be an inclusive standard for
most “small” dairy farmers. For
purposes of determining a handler’s
size, if the plant is part of a larger
company operating multiple plants that
collectively exceed the 500-employee
limit, the plant will be considered a
large business even if the local plant has
fewer than 500 employees.
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During August 2004, the most recent
representative month, the milk of 7,239
dairy farmers was pooled under the
Appalachian (Order 5), Florida (Order
6), and Southeast (Order 7) milk orders
(3,400 Order 5 dairy farmers, 267 Order
6 dairy farmers, and 3,572 Order 7 dairy
farmers, respectively). Of the 7,239
dairy farmers, 80 percent met the
definition of small business.
Specifically, the number of dairy
farmers considered small businesses for
Order 5, Order 6, and Order 7 were
3,230 or 95 percent, 134 or 50 percent,
and 3,407 or 95 percent, respectively.

During August 2004, there were 65
fully regulated plants under Orders 5, 6,
and 7. Of the 65 plants, 7 were
considered small businesses.
Specifically, there were 25 Order 5
plants (of which 2 were small
businesses), 12 Order 6 plants (of which
3 were small businesses), and 28 Order
7 plants (of which 2 were small
businesses).

The amendments in this final rule
will provide temporary reimbursement
to handlers (cooperative associations
and proprietary handlers) who incurred
extraordinary transportation expenses
for bulk milk movements resulting from
the impact of hurricanes Charley,
Frances, Ivan, and Jeanne on the
Southeastern United States, particularly
the State of Florida. The proposed
amendments were requested by Dairy
Farmers of America, Inc., Lone Star
Milk Producers, Inc., Maryland &
Virginia Milk Producers Cooperative
Association, Inc., and Southeast Milk,
Inc. The dairy farmer members of these
four cooperatives supply the majority of
the milk pooled under the Appalachian,
Florida, and Southeast orders. The final
rule will implement, for a 3-month
period beginning January 1, 2005, a
supplemental increase in the Class I
milk price at a rate not to exceed $.04
per hundredweight of milk in the
Appalachian and Southeast orders, and
a rate not to exceed $.09 per
hundredweight of milk in the Florida
order. The amount generated through
the Class I milk increase will be
disbursed during February 2005 through
April 2005 to qualifying handlers who
incurred extraordinary transportation
costs as a result of the hurricanes. The
reimbursement for extraordinary
transportation costs will be disbursed to
qualifying handlers on an actual
transportation costs basis or at a rate of
$2.25 per loaded mile, whichever is
less.

The aforementioned hurricanes
occurred during a 7-week period of time
and disrupted the orderly flow of milk
movements in and to the Appalachian,
Florida, and Southeast marketing areas.

The four hurricanes caused handlers in
the southeastern markets, particularly in
the Florida marketing area, to
experience disruptions in moving bulk
milk to supply the Class I (fluid milk)
needs of the individual marketing areas.

One of the functions of the Federal
milk order program is to provide for the
orderly exchange of milk between the
dairy farmer and the handler (first
buyer) to ensure the Class I needs of the
market are met. The record evidence
clearly reveals that the movements of
bulk milk for Orders 5 and 7, and
particularly Order 6 were disrupted due
to the hurricanes. Accordingly, the
amendments adopted in this final rule
will provide temporary transportation
cost reimbursement to handlers who
incurred additional transportation
expenses for bulk milk movements that
were disrupted as a result of
extraordinary weather conditions in
Orders 5, 6, and 7.

The amendments will provide
reimbursement to handlers for
transportation expenses totaling over
$1.6 million for movements of bulk milk
due to the hurricanes. The supplemental
increase in the minimum price of Class
I milk at a maximum rate of $.09 per
hundredweight for Order 6 is
anticipated to increase the price of a
gallon of milk by not more than $0.0078
(i.e., less than 1-cent) during each
month of the 3-month period. Likewise,
a supplemental increase at a maximum
rate of $.04 per hundredweight for
Orders 5 and 7 is anticipated to increase
the price of a gallon of milk by not more
than $0.0034 (i.e., less than 1-cent)
during each month of the 3-month
period. The estimated impact on the
price per gallon of milk was calculated
by converting the hundredweight value
to gallons using 8.62 pounds of milk per
gallon.

Handlers in Orders 5, 6, and 7 should
not be placed at a competitive
disadvantage because of the temporary
and limited supplemental increase in
the minimum Class I milk price. The
amendments also are not expected to
impact the blend price of dairy farmers.
Accordingly, the adopted amendments
should not significantly impact
producers or handlers due to the limited
implementation period and the
minimum increase in the Class I milk
price.

Paperwork Reduction Act

A review of reporting requirements
was completed under the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35). As such, the information
collection requirements in this final rule
do not require clearance by the Office of
Management and Budget (OMB) beyond

the currently approved information
collections. This final rule will impose
only minimal reporting requirements on
handlers applying for reimbursement of
additional transportation expenses
incurred due to the aforementioned
hurricanes.

Prior documents in this proceeding:
Notice of Hearing: Issued September
28, 2004; published September 30, 2004

(69 FR 58368).

Final Decision: Issued November 15,
2004; published November 19, 2004 (69
FR 67670).

Findings and Determinations

The following findings and
determinations hereinafter set forth
supplement those that were made when
the Appalachian, Florida, and Southeast
orders were first issued and when they
were amended. The previous findings
and determinations are hereby ratified
and confirmed, except where they may
conflict with those set forth herein.

The following findings are hereby
made with respect to each of the
aforesaid orders:

(a) Findings upon the basis of the
hearing record. Pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
Part 900), a public hearing was held
upon certain proposed amendments to
the tentative marketing agreements and
to the orders regulating the handling of
milk in the specified marketing areas.

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The said orders as hereby
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(2) The parity prices of milk, as
determined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the aforesaid marketing
areas. The minimum prices specified in
the orders as hereby amended are such
prices as will reflect the aforesaid
factors, insure a sufficient quantity of
pure and wholesome milk, and be in the
public interest; and

(3) The said orders as hereby
amended regulates the handling of milk
in the same manner as, and is applicable
only to persons in the respective classes
of industrial or commercial activity
specified in, marketing agreements upon
which a hearing has been held.
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(b) Additional Findings. It is
necessary and in the public interest to
make these amendments to the
Appalachian, Florida, and Southeast
orders effective December 10, 2004. This
effective date will ensure the timely
implementation of the amendments.

The amendments to these orders are
known to handlers. The final decision
containing the proposed amendments to
these orders was issued on November
15, 2004.

The changes that result from these
amendments will not require extensive
preparation or substantial alteration in
the method of operation for handlers. In
view of the foregoing, it is hereby found
and determined that good cause exists
for making theses amendments effective
December 10, 2004. It would be contrary
to the public interest to delay the
effective date of these amendments for
30 days after their publication in the
Federal Register. (Sec. 553(d),
Administrative Procedure Act, 5 U.S.C
551-559.)

(c) Determinations. It is hereby
determined that:

(1) The refusal or failure of handlers
(excluding cooperative associations
specified in Section 8¢(9) of the Act) of
more than 50 percent of the milk that is
marketed within the specified marketing
areas to sign a proposed marketing
agreement tends to prevent the
effectuation of the declared policy of the
Act;

(2) The issuance of this order
amending the Appalachian, Florida, and
Southeast orders are the only practical
means pursuant to the declared policy
of the Act of advancing the interests of
producers as defined in the orders as
hereby amended;

(3) The issuance of the order
amending the Appalachian, Florida, and
Southeast orders are favored by at least
two-thirds of the producers who were
engaged in the production of milk for
sale in each of the marketing areas.

List of Subjects in 7 CFR Parts 1005,
1006, and 1007

Milk marketing orders.
Order Relative to Handling

m [t is therefore ordered, that on and after
the effective date hereof, the handling of
milk in the Appalachian, Florida, and
Southeast marketing areas shall be in
conformity to and in compliance with
the terms and conditions of the orders,
as amended, and as hereby further
amended, as follows:

PARTS 1005, 1006, and 1007—
[AMENDED]

m 1. The authority citation for 7 CFR
parts 1005, 1006, and 1007 continues to
read as follows:

Authority: 7 U.S.C. 601-674.

PART 1005—MILK IN THE
APPALACHIAN MARKETING AREA

m 2. Section 1005.60 is amended by
revising paragraph (a) and adding a new
paragraph (g) to read as follows:

§1005.60 Handler’s value of milk.

(a) Multiply the pounds of skim milk
and butterfat in producer milk that were
classified in each class pursuant to
§1000.44(c) by the applicable skim milk
and butterfat prices, and add the
resulting amounts; except that for the
months of January 2005 through March
2005, the Class I skim milk price for this
purpose shall be the Class I skim milk
price as determined in § 1000.50(b) plus
$0.04 per hundredweight, and the Class
I butterfat price for this purpose shall be
the Class I butterfat price as determined
in § 1000.50(c) plus $0.0004 per pound.
The adjustments to the Class I skim milk
and butterfat prices provided herein
may be reduced by the market
administrator for any month if the
market administrator determines that
the payments yet unpaid computed
pursuant to paragraphs (g)(1) through (5)
and paragraph (g)(7) of this section will
be less than the amount computed
pursuant to paragraph (g)(6) of this
section. The adjustments to the Class I
skim milk and butterfat prices provided
herein during the months of January
2005 through March 2005 shall be
announced along with the prices
announced in § 1000.53(b);

* * * * *

(g) For the months of January 2005
through March 2005 for handlers who
have submitted proof satisfactory to the
market administrator to determine
eligibility for reimbursement of
transportation costs, subtract an amount
equal to:

(1) The cost of transportation on loads
of producer milk delivered or rerouted
to a pool distributing plant which were
delivered as a result of hurricanes
Charley, Frances, Ivan, and Jeanne;

(2) The cost of transportation on loads
of producer milk delivered or rerouted
to a pool supply plant that was then
transferred to a pool distributing plant
which were delivered as a result of
hurricanes Charley, Frances, Ivan, and
Jeanne;

(3) The cost of transportation on loads
of bulk milk delivered or rerouted to a

pool distributing plant from a pool
supply plant which were delivered as a
result of hurricanes Charley, Frances,
Ivan, and Jeanne;

(4) The cost of transportation on loads
of bulk milk delivered or rerouted to a
pool distributing plant from another
order plant which were delivered as a
result of hurricanes Charley, Frances,
Ivan, and Jeanne; and

(5) The cost of transportation on loads
of bulk milk transferred or diverted to
a plant regulated under another Federal
order or to other nonpool plants which
were delivered as a result of hurricanes
Charley, Frances, Ivan, and Jeanne.

(6) The total amount of payment to all
handlers under this section shall be
limited for each month to an amount
determined by multiplying the total
Class I producer milk for all handlers
pursuant to § 1000.44(c) times $0.04 per
hundredweight.

(7) If the cost of transportation
computed pursuant to paragraphs (g)(1)
through (5) of this section exceeds the
amount computed pursuant to
paragraph (g)(6) of this section, the
market administrator shall prorate such
payments to each handler based on the
handler’s proportion of transportation
costs submitted pursuant to paragraphs
(g)(1) through (5) of this section.
Transportation costs submitted pursuant
to paragraphs (g)(1) through (5) of this
section which are not paid as a result of
such a proration shall be included in
each subsequent month’s transportation
costs submitted pursuant to paragraphs
(g)(1) through (5) of this section until
paid, or until the time period for such
payments is concluded.

(8) The reimbursement of
transportation costs pursuant to this
section shall be the actual demonstrated
cost of such transportation of bulk milk
delivered or rerouted as described in
paragraphs (g)(1) through (5) of this
section, or the miles of transportation on
loads of bulk milk delivered or rerouted
as described in paragraphs (g)(1)
through (5) of this section multiplied by
$2.25 per loaded mile, whichever is
less.

(9) For each handler, the
reimbursement of transportation costs
pursuant to paragraph (g) of this section
for bulk milk delivered or rerouted as
described in paragraphs (g)(1) through
(5) of this section shall be reduced by
the amount of payments received for
such milk movements from the
transportation credit balancing fund
pursuant to §1005.82.
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PART 1006—MILK IN THE FLORIDA
MARKETING AREA

m 3. Section 1006.60 is amended by
revising paragraph (a) and adding a new
paragraph (g) to read as follows:

§1006.60 Handler’s value of milk.

(a) Multiply the pounds of skim milk
and butterfat in producer milk that were
classified in each class pursuant to
§1000.44(c) by the applicable skim milk
and butterfat prices, and add the
resulting amounts; except that for the
months of January 2005 through March
2005, the Class I skim milk price for this
purpose shall be the Class I skim milk
price as determined in § 1000.50(b) plus
$0.09 per hundredweight, and the Class
I butterfat price for this purpose shall be
the Class I butterfat price as determined
in §1000.50(c) plus $0.0009 per pound.
The adjustments to the Class I skim milk
and butterfat prices provided herein
may be reduced by the market
administrator for any month if the
market administrator determines that
the payments yet unpaid computed
pursuant to paragraphs (g)(1) through (5)
and paragraph (g)(7) of this section will
be less than the amount computed
pursuant to paragraph (g)(6) of this
section. The adjustments to the Class I
skim milk and butterfat prices provided
herein during the months of January
2005 through March 2005 shall be
announced along with the prices
announced in § 1000.53(b);

(g) For the months of January 2005
through March 2005 for handlers who
have submitted proof satisfactory to the
market administrator to determine
eligibility for reimbursement of
transportation costs subtract an amount
equal to:

(1) The cost of transportation on loads
of producer milk delivered or rerouted
to a pool distributing plant which were
delivered as a result of hurricanes
Charley, Frances, Ivan, and Jeanne;

(2) The cost of transportation on loads
of producer milk delivered or rerouted
to a pool supply plant that was then
transferred to a pool distributing plant
which were delivered as a result of
hurricanes Charley, Frances, Ivan, and
Jeanne;

(3) The cost of transportation on loads
of bulk milk delivered or rerouted to a
pool distributing plant from a pool
supply plant which were delivered as a
result of hurricanes Charley, Frances,
Ivan, and Jeanne;

(4) The cost of transportation on loads
of bulk milk delivered or rerouted to a
pool distributing plant from another
order plant which were delivered as a

result of hurricanes Charley, Frances,
Ivan, and Jeanne; and

(5) The cost of transportation on loads
of bulk milk transferred or diverted to
a plant regulated under another Federal
order or to other nonpool plants which
were delivered as a result of hurricanes
Charley, Frances, Ivan, and Jeanne.

(6) The total amount of payment to all
handlers under this section shall be
limited for each month to an amount
determined by multiplying the total
Class I producer milk for all handlers
pursuant to § 1000.44(c) times $0.09 per
hundredweight.

(7) If the cost of transportation
computed pursuant to paragraphs (g)(1)
through (5) of this section exceeds the
amount computed pursuant to
paragraph (g)(6) of this section, the
market administrator shall prorate such
payments to each handler based on each
handler’s proportion of transportation
costs submitted pursuant to paragraphs
(g)(1) through (5) of this section.
Transportation costs submitted pursuant
to paragraphs (g)(1) through (5) of this
section which are not paid as a result of
such a proration shall be included in
each subsequent month’s transportation
costs submitted pursuant to paragraphs
(g)(1) through (5) of this section until
paid, or until the time period for such
payments has concluded.

(8) The reimbursement of
transportation costs pursuant to this
section shall be the actual demonstrated
cost of such transportation of bulk milk
delivered or rerouted as described in
paragraphs (g)(1) through (5) of this
section, or the miles of transportation on
loads of bulk milk delivered or rerouted
as described in paragraphs (g)(1)
through (5) of this section multiplied by
$2.25 per loaded mile, whichever is
less.

PART 1007—MILK IN THE SOUTHEAST
MARKETING AREA

m 4. Section 1007.60 is amended by
revising paragraph (a) and adding a new
paragraph (g) to read as follows:

§1007.60 Handler’s value of milk

* * * * *

(a) Multiply the pounds of skim milk
and butterfat in producer milk that were
classified in each class pursuant to
§1000.44(c) by the applicable skim milk
and butterfat prices, and add the
resulting amounts; except that for the
months of January 2005 through March
2005, the Class I skim milk price for this
purpose shall be the Class I skim milk
price as determined in § 1000.50(b) plus
$0.04 per hundredweight, and the Class
I butterfat price for this purpose shall be
the Class I butterfat price as determined

in §1000.50(c) plus $0.0004 per pound.
The adjustments to the Class I skim milk
and butterfat prices provided herein
may be reduced by the market
administrator for any month if the
market administrator determines that
the payments yet unpaid computed
pursuant to paragraphs (g)(1) through (5)
and paragraph (g)(7) of this section will
be less than the amount computed
pursuant to paragraph (g)(6) of this
section. The adjustments to the Class I
skim milk and butterfat prices provided
herein during the months of January
2005 through March 2005 shall be
announced along with the prices
announced in § 1000.53(b);

* * * * *

(g) For the months of January 2005
through March 2005 for handlers who
have submitted proof satisfactory to the
market administrator to determine
eligibility for reimbursement of
transportation costs, subtract an amount
equal to:

(1) The cost of transportation on loads
of producer milk delivered or rerouted
to a pool distributing plant which were
delivered as a result of hurricanes
Charley, Frances, Ivan, and Jeanne;

(2) The cost of transportation on loads
of producer milk delivered or rerouted
to a pool supply plant that was then
transferred to a pool distributing plant
which were delivered as a result of
hurricanes Charley, Frances, Ivan, and
Jeanne;

(3) The cost of transportation on loads
of bulk milk delivered or rerouted to a
pool distributing plant from a pool
supply plant which were delivered as a
result of hurricanes Charley, Frances,
Ivan, and Jeanne;

(4) The cost of transportation on loads
of bulk milk delivered or rerouted to a
pool distributing plant from another
order plant which were delivered as a
result of hurricanes Charley, Frances,
Ivan, and Jeanne; and

(5) The cost of transportation on loads
of bulk milk transferred or diverted to
a plant regulated under another Federal
order or to other nonpool plants which
were delivered as a result of hurricanes
Charley, Frances, Ivan, and Jeanne.

(6) The total amount of payment to all
handlers under this section shall be
limited for each month to an amount
determined by multiplying the total
Class I producer milk for all handlers
pursuant to § 1000.44(c) times $0.04 per
hundredweight.

(7) If the cost of transportation
computed pursuant to paragraphs (g)(1)
through (5) of this section exceeds the
amount computed pursuant to
paragraph (g)(6) of this section, the
market administrator shall prorate such
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payments to each handler based on each
handler’s proportion of transportation
costs submitted pursuant to paragraphs
(g)(1) through (5) of this section.
Transportation costs submitted pursuant
to paragraphs (g)(1) through (5) of this
section which are not paid as a result of
such a proration shall be included in
each subsequent month’s transportation
costs submitted pursuant to paragraphs
(g)(1) through (5) of this section until
paid, or until the time period for such
payments has concluded.

(8) The reimbursement of
transportation costs pursuant to this
section shall be the actual demonstrated
cost of such transportation of bulk milk
delivered or rerouted as described in
paragraphs (g)(1) through (5) of this
section, or the miles of transportation on
loads of bulk milk delivered or rerouted
as described in paragraphs (g)(1)
through (5) of this section multiplied by
$2.25 per loaded mile, whichever is
less.

(9) For each handler, the
reimbursement of transportation costs
pursuant to paragraph (g) of this section
for bulk milk delivered or rerouted as
described in paragraphs (g)(1) through
(5) of this section shall be reduced by
the amount of payments received for
such milk movements from the
transportation credit balancing fund
pursuant to § 1007.82.

Dated: December 7, 2004.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 04—27159 Filed 12—7-04; 2:54 pm]
BILLING CODE 3410-02-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2004-17136; Airspace
Docket No. 04-AGL—-08]

Modification of Class D Airspace;
Camp Douglas, WI; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects an error
contained in a final rule that was
published in the Federal Register on
Tuesday, August 24, 2004 (69 FR
51945). The final rule modified Class D
airspace at Camp Douglas, WIL.
EFFECTIVE DATE: 0901 UTC, November
25, 2004.

FOR FURTHER INFORMATION CONTACT: J.
Mark Reeves, Central Service Office,

Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, IL 60018,
telephone: (847) 294-7477.

SUPPLEMENTARY INFORMATION:

History

Federal Register document 04—19374
published on Tuesday, August 24, 2004
(69 FR 51945), modified Class D
airspace at Camp Douglas, WI. A portion
of the Class D airspace radius was left
out of the legal description. This action
corrects this error.

m Accordingly, pursuant to the authority
delegated to me, the error for the Class
D airspace, Camp Douglas, WI, as
published in the Federal Register
Tuesday, August 24, 2004, (69 FR
51945). (FR Doc. 04—19374), is corrected
as follows:

PART 71—[AMENDED]

§71.1 [Corrected]

m 1. On page 51945, Column 3; change
the legal description to read:

That airspace extending upward from
the surface to and including 3,400 feet
MSL within a 5.2-mile radius of Volk
Field from the Volk Field 100° bearing
clockwise to the Volk Field 250°
bearing, and within a 5.8-mile radius of
the Volk Field 250° bearing clockwise to
the Volk Field 110° bearing. This Class
D airspace is effective during the
specific dates and times established in
advance by a Notice to Airmen. The
effective date and time will thereafter be
continuously published in the Airport/
Facility Directory.

Issued in Des Plaines, Illinois on November
16, 2004.

Nancy B. Kort,

Area Director, Central Terminal Operations.
[FR Doc. 04—27090 Filed 12-9-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-16705; Airspace
Docket No. 03—AGL-20]

Modification of Class D Airspace;
Mount Clemens, MI; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects an error
contained in a final rule that was
published in the Federal Register on
Tuesday, August 24, 2004 (69 FR

51943). The final rule modified Class D
airspace at Mount Clemens, MI.
EFFECTIVE DATE: 0901 UTC, November
25, 2004.

FOR FURTHER INFORMATION CONTACT: J.
Mark Reeves, Central Service Office,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, IL. 60018,
telephone: (847) 294-7477.
SUPPLEMENTARY INFORMATION:

History

Federal Register document 04-19376
published on Tuesday, August 24, 2004
(69 FR 51943), modified Class D
airspace at Mount Clemens, MI. The
coordinates for the Selfridge TACAN
were left out of the legal description.
This action corrects this error.

m Accordingly, pursuant to the authority
delegated to me, the error for the Class
D airspace, Mount Clemens, MI, as
published in the Federal Register
Tuesday, August 24, 2004, (69 FR
51943), (FR Doc. 04—19376), is corrected
as follows:

PART 71—[AMENDED]

§71.1 [Corrected]

m On page 51943, Column 3, in the
heading of the legal description after
“(Lat. 42°36’03” N., long. 82°50"14” W.)”
add:

“Selfridge TACAN

(Lat. 42°36’46” N., long. 82°49'54” W.)”
Issued in Des Plaines, Illinois on November

16, 2004.

Nancy B. Kort,

Area Director, Central Terminal Operations.

[FR Doc. 04—27092 Filed 12—9-04; 8:45 am)]

BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No.FAA-2004-17094; Airspace
Docket No. 04—AGL-03]

Establishment of Class E Airspace;
Northwood, ND; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects an error
contained in a final rule that was
published in the Federal Register on
Tuesday, August 24, 2004 (69 FR
51948). The final rule established Class
E airspace at Northwood, ND.
EFFECTIVE DATE: 0901 UTC, November
25, 2004.
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FOR FURTHER INFORMATION CONTACT: ]
Mark Reeves, Central Service Office,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, IL. 60018,
telephone: (847) 294-7477.
SUPPLEMENTARY INFORMATION:

History

Federal Register Document 04—19370
published on Tuesday, August 24, 2004
(69 FR 51948), established Class E
airspace at Northwood, ND. An
incorrect coordinate was used in the
legal description. This action corrects
this error.

m Accordingly, pursuant to the authority
delegated to me, the error for the Class

E airspace, Northwood, ND, as published
in the Federal Register Tuesday, August
24, 2004, (69 FR 51948), (FR Doc. 04—
19370), is corrected as follows:

PART 71—[AMENDED]

§71.1 [Corrected]
m 1. On page 51948, Column 3; in the
legal description, change the coordinates
to read; (Lat. 47°43°27” N., long.
97°35'26” W).

Issued in Des Plaines, Illinois on November
16, 2004.
Nancy B. Kort,
Area Director, Central Terminal Operations.
[FR Doc. 04—27091 Filed 12—9-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2004-17096; Airspace
Docket No. 04-AGL-05]

Modification of Class E Airspace;
South Haven, MI; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects errors
contained in a final rule that was
published in the Federal Register on
Tuesday, August 24, 2004 (69 FR
51946). The final rule modified Class E
airspace at South Haven, MI.
EFFECTIVE DATE: 0901 UTC, November
25, 2004.

FOR FURTHER INFORMATION CONTACT: J.
Mark Reeves, Central Service Office,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, IL 60018,
telephone: (847) 294-7477.
SUPPLEMENTARY INFORMATION:

History

Federal Register document 04—19372
published on Tuesday, August 24, 2004
(69 FR 51946), modified Class E
airspace at South Haven, MI. An
incorrect coordinate was used in the
legal description and it also contained
an incorrect airspace exclusion. This
action corrects these errors.

m Accordingly, pursuant to the authority
delegated to me, the errors for the Class
E airspace, South Haven, MI, as
published in the Federal Register
Tuesday, August 24, 2004, (69 FR
51946), (FR Doc. 04—19372), is corrected
as follows:

PART 71—[AMENDED]

§71.1 [Corrected]
m 1. On page 51947, Column 1; in the
legal description;
m A. Change the coordinates for
Watervliet, Watervliet Community
Hospital, MI Point in Space to read;
(Lat. 42°11’06” N., long. 86°1502” W.)
m B. Change “excluding that airspace
within the South Bend, IN, Class E
airspace area” to read; “‘excluding that
airspace within the Benton Harbor, MI,
Class E airspace area”.

Issued in Des Plaines, Illinois on November
16, 2004.
Nancy B. Kort,
Area Director, Central Terminal Operations.
[FR Doc. 04—27094 Filed 12—9-04; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 880
[Docket No. 2004N—0477]

Medical Devices; General Hospital and
Personal Use Devices; Classification
of Implantable Radiofrequency
Transponder System for Patient
Identification and Health Information

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is classifying the
implantable radiofrequency transponder
system for patient identification and
health information into class II (special
controls). The special control that will
apply to the device is the guidance
document entitled “Class II Special
Controls Guidance Document:
Implantable Radiofrequency
Transponder System for Patient

Identification and Health Information.”
The agency is classifying the device into
class II (special controls) in order to
provide a reasonable assurance of safety
and effectiveness of the device.
Elsewhere in this issue of the Federal
Register, FDA is publishing a notice of
availability of a guidance document that
is the special control for this device.

DATES: This rule is effective January 10,
2005. The classification was effective
October 12, 2004.

FOR FURTHER INFORMATION CONTACT: Gail
Gantt, Center for Devices and
Radiological Health (HFZ-480), Food
and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-1287.

SUPPLEMENTARY INFORMATION:
I. Background

In accordance with section 513(f)(1) of
the Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 360c(f)(1)),
devices that were not in commercial
distribution before May 28, 1976, the
date of enactment of the Medical Device
Amendments of 1976 (the amendments),
generally referred to as postamendments
devices, are classified automatically by
statute into class III without any FDA
rulemaking process. These devices
remain in class Il and require
premarket approval, unless and until
the device is classified or reclassified
into class I or II or FDA issues an order
finding the device to be substantially
equivalent, in accordance with section
513(i) of the act, to a predicate device
that does not require premarket
approval. The agency determines
whether new devices are substantially
equivalent to previously marketed
devices by means of premarket
notification procedures in section 510(k)
of the act (21 U.S.C. 360(k)) and 21 CFR
part 807 of FDA’s regulations.

Section 513(f)(2) of the act provides
that any person who submits a
premarket notification under section
510(k) of the act for a device that has not
previously been classified may, within
30 days after receiving an order
classifying the device in class IIl under
section 513(f)(1) of the act, request that
FDA classify the device under the
criteria set forth in section 513(a)(1) of
the act. FDA shall, within 60 days of
receiving such a request, classify the
device by written order. This
classification shall be the initial
classification of the device. Within 30
days after the issuance of an order
classifying the device, FDA must
publish a document in the Federal
Register announcing such classification
(section 513(f)(2) of the act).



Federal Register/Vol. 69, No. 237/Friday, December 10, 2004 /Rules and Regulations

71703

In accordance with section 513(f)(1) of
the act, FDA issued a document on July
22, 2004, classifying the VERICHIP
Health Information Microtransponder
System in class III, because it was not
substantially equivalent to a device that
was introduced or delivered for
introduction into interstate commerce
for commercial distribution before May
28, 1976, or a device which was
subsequently reclassified into class I or
class II. On August 4, 2004, Digital
Angel Corp. submitted a petition
requesting classification of the
VERICHIP Health Information
Microtransponder System under section
513(f)(2) of the act. The manufacturer
recommended that the device be
classified into class II (Ref. 1).

In accordance with section 513(f)(2) of
the act, FDA reviewed the petition in
order to classify the device under the
criteria for classification set forth in
section 513(a)(1) of the act. Devices are
to be classified into class II if general
controls, by themselves, are insufficient
to provide reasonable assurance of
safety and effectiveness, but there is
sufficient information to establish
special controls to provide reasonable
assurance of the safety and effectiveness
of the device for its intended use. After
review of the information submitted in
the petition, FDA determined that the
VERICHIP Health Information
Microtransponder System can be
classified in class II with the
establishment of special controls. FDA
believes these special controls, in
addition to general controls, will
provide reasonable assurance of safety
and effectiveness of the device.

The device is assigned the generic
name implantable radiofrequency
transponder system for patient
identification and health information
and is identified as a system intended
to enable access to secure patient
identification and corresponding health
information. This system may include a
passive implanted transponder, inserter,
and scanner. The implanted
transponder is used only to store a
unique electronic identification code
that is read by the scanner. The
identification code is used to access
patient identity and corresponding
health information stored in a database.

The potential risks to health
associated with the device are adverse
tissue reaction, migration of implanted
transponder, compromised information
security, failure of implanted
transponder, failure of inserter, failure
of electronic scanner, electromagnetic
interference, electrical hazards,
magnetic resonance imaging
incompatibility, and needle stick. The
special controls document aids in

mitigating the risks by identifying
performance and safety testing, and
appropriate labeling.

Therefore, in addition to the general
controls of the act, an implantable
radiofrequency transponder system for
patient identification and health
information is subject to special controls
identified as the guidance document
entitled “Class II Special Controls
Guidance Document: Implantable
Radiofrequency Transponder System for
Patient Identification and Health
Information.”

FDA believes that following the class
II special controls guidance document
generally addresses the risks to health
identified in the previous paragraph.
Therefore, on October 12, 2004, FDA
issued an order to the petitioner
classifying the device into class II. FDA
is codifying this classification by adding
21 CFR 880.6300.

Section 510(m) of the act provides
that FDA may exempt a class II device
from the premarket notification
requirements under section 510(k) of the
act, if FDA determines that premarket
notification is not necessary to provide
reasonable assurance of the safety and
effectiveness of the device. FDA has
determined that premarket notification
is not necessary to provide reasonable
assurance of the safety and effectiveness
of the implantable radiofrequency
transponder system for patient
identification and health information
because the manufacturing controls,
software validation science, and
electrical safety standards in the special
control guidance are well known. The
measures needed to keep patient data
secure are commonly in use. Thus,
persons who intend to market this
device type need not submit to FDA a
premarket notification submission
containing information on an
implantable radiofrequency transponder
system for patient identification and
health information, unless they exceed
the limitations on exemptions in 21 CFR
880.9 (e.g., different intended use or
fundamental scientific technology).

For the convenience of the reader,
FDA is also adding new 21 CFR 880.1
to inform readers of the availability of
guidance documents referenced in 21
CFR part 880.

II. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

IIL. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866,
the Regulatory Flexibility Act (5 U.S.C.
601-612), and the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
agency believes that this final rule is not
a significant regulatory action under the
Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because classification of these
devices into class II will relieve
manufacturers of the device of the cost
of complying with the premarket
approval requirements of section 515 of
the act (21 U.S.C. 360e), and may permit
small potential competitors to enter the
marketplace by lowering their costs, the
agency certifies that the final rule will
not have a significant impact on a
substantial number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $110
million. FDA does not expect this final
rule to result in any 1-year expenditure
that would meet or exceed this amount.

IV. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.



71704

Federal Register/Vol. 69, No. 237/Friday, December 10, 2004 /Rules and Regulations

V. Paperwork Reduction Act of 1995

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

VI. Reference

The following reference has been
placed on display in the Division of
Dockets Management (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852,
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Petition from Digital Angel Corp., dated
August 4, 2004.

List of Subjects in 21 CFR Part 880

Medical devices.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 880 is
amended as follows:

PART 880—GENERAL HOSPITAL AND
PERSONAL USE DEVICES

m 1. The authority citation for 21 CFR
part 880 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
3604, 371.
m 2. Section 880.1 is amended by adding
new paragraph (e) to read as follows:

§880.1 Scope.

(e) Guidance documents referenced in
this part are available on the Internet at
http://www.fda.gov/cdrh/guidance.html.
m 3. Section 880.6300 is added to subpart
G to read as follows:

§880.6300 Implantable radiofrequency
transponder system for patient
identification and health information.

(a) Identification. An implantable
radiofrequency transponder system for
patient identification and health
information is a device intended to
enable access to secure patient
identification and corresponding health
information. This system may include a
passive implanted transponder, inserter,
and scanner. The implanted
transponder is used only to store a
unique electronic identification code
that is read by the scanner. The
identification code is used to access
patient identity and corresponding
health information stored in a database.

(b) Classification. Class II (special
controls). The special control is FDA’s
guidance document entitled “Class II
Special Controls Guidance Document:
Implantable Radiofrequency
Transponder System for Patient

Identification and Health Information.”
See §880.1(e) for the availability of this
guidance document. This device is
exempt from the premarket notification
procedures in subpart E of part 807 of
this chapter subject to the limitations in
§880.9.

Dated: November 30, 2004.
Linda S. Kahan,

Deputy Director, Center for Devices and
Radiological Health.

[FR Doc. 04—27077 Filed 12-9-04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-04-106]
RIN 1625-AA09

Drawbridge Operation Regulations:
Connecticut River, CT

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary final rule
governing the operation of the Route 82
Bridge, at mile 16.8, across the
Connecticut River at East Haddam,
Connecticut. This temporary final rule
allows the bridge to operate on a fixed
opening schedule and also authorizes
several bridge closures from December
1, 2004, through March 31, 2006. The
purpose of this temporary final rule is
to facilitate the rehabilitation
construction at the Route 82 Bridge.
DATES: This temporary final rule is
effective from December 1, 2004,
through March 31, 2006.

ADDRESSES: Material received from the
public, as well as documents indicated
in this preamble as being available in
the docket, are part of docket (CGD0O1—
04-106) and are available for inspection
or copying at the First Coast Guard
District, Bridge Branch Office, 408
Atlantic Avenue, Boston,
Massachusetts, 02110, 6:30 a.m. to 3
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT: Ms.
Judy Leung-Yee, Project Officer, First
Coast Guard District, (212) 668—7195.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On October 19, 2004, we published a
notice of proposed rulemaking (NPRM)
entitled Drawbridge Operation
Regulations; Connecticut River,

Connecticut, in the Federal Register (69
FR 61455). We received no comments in
response to the notice of proposed
rulemaking. No public hearing was
requested and none was held.

Under 5 U.S.C. 553(b)(B), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register.

The bridge rehabilitation construction
has already been delayed over a year
due to funding issues and as a result of
those delays the rehabilitation repairs at
the bridge need to be performed as soon
as possible.

Any delay encountered in this
regulation’s effective date would be
unnecessary and contrary to the public
interest because the rehabilitation
construction is necessary in order to
assure continued safe reliable operation
of the bridge.

Background and Purpose

The Route 82 Bridge has a vertical
clearance of 22 feet at mean high water,
and 25 feet at mean low water in the
closed position. The existing
drawbridge operating regulations listed
at 33 CFR 117.205(c), require the bridge
to open on signal at all times; except
that, from May 15 to October 31, 9 a.m.
to 9 p.m., the bridge is required to open
for recreational vessels on the hour and
half hour only. The bridge is required to
open on signal at all times for
commercial vessels.

The Route 82 Bridge was scheduled
for major repairs in the summer of 2001,
and again in 2002, but due to a project
funding shortfall the work was delayed.
Subsequent to that, the bridge has
continued to deteriorate. Funding has
now been made available and the
necessary repairs need to be performed
with all due speed to assure safe reliable
continued operation of the bridge.

The bridge owner, Connecticut
Department of Transportation, requested
a temporary rule to allow the bridge to
open at specific times. Commercial
vessels may obtain bridge openings at
any time provided they provide a two-
hour advance notice to the bridge
tender.

The bridge owner has also requested
additional bridge closures that will
restrict both recreational and
commercial vessel traffic. The requested
dates include: One seven day bridge
closure from March 21, 2005 through
March 28, 2005; three 8 hour closures
on October 18, 19, and 20, 2005; and
one 24 hour closure on December 14,
2005.

The exact dates and times for the
above closures possibly may change due
to unforeseen issues. Should the above
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dates and times change, the Coast Guard
will revise this temporary rule and
publish the exact times and dates in the
Local Notice to Mariners at least thirty-
days in advance of the anticipated
occurrence of each closure to assist
mariners in their planning.

Under this final rule, in effect from
December 1, 2004 through March 31,
2006, the Route 82 Bridge will operate
as follows:

From November 1 through July 6, the
draw will open on signal at 5:30 a.m.,
1:30 p.m., and 8 p.m., daily.

From July 7 through October 31, the

draw will open on signal Monday
through Friday at 5:30 a.m., 1:30 p.m.,
and 8 p.m. On Friday the draw will
open on signal at 5:30 a.m., 1:30 p.m.,
8 p.m., and 11:30 p.m. On Saturday and
Sunday the draw will open at 5:30 a.m.,
8:30 a.m., 1:30 p.m., 4 p.m., 8 p.m., and
11:30 p.m.

At all times, other than during the
closed periods identified above, the
draw will open on signal for
Commercial vessels provided at least a
two-hour advance notice is given.

Discussion of Comments and Changes

We received no comments in response
to the notice of proposed rulemaking.
No changes have been made to this
temporary final rule as a result.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3), of
that Order. The Office of Management
and Budget has not reviewed it under
that Order. It is not “significant” under
the regulatory policies and procedures
of the Department of Homeland Security
(DHS).

This conclusion is based on the fact
vessel traffic will still be able to transit
through the Route 82 Bridge under a
fixed time schedule that is expected to
meet the reasonable needs of navigation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b), that this rule will not

have a significant economic impact on
a substantial number of small entities.

This conclusion is based on the fact
that vessel traffic will still be able to
transit through the Route 82 Bridge
under a fixed time schedule that is
expected to meet the reasonable needs
of navigation.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

No small entities requested Coast
Guard assistance and none was given.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This final rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
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technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this final rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environmental
documentation. It has been determined
that this final rule does not significantly
impact the environment.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

m For the reasons set out in the preamble,
the Coast Guard amends 33 CFR part 117
as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

m 2. From December 1, 2004 through
March 31, 2006, § 117.205 is temporarily
amended by suspending paragraph (c)
and adding a new paragraph (d) to read
as follows:

§117.205 Connecticut River.

* * * * *

(d) The draw of the Route 82 Bridge,
mile 16.8, at East Haddam shall operate
as follows:

(1) From November 1 through July 6
the draw shall open on signal at 5:30
a.m., 1:30 p.m., and 8 p.m., daily.

(2) From July 7 through October 31,
Monday through Thursday, the draw
shall open on signal at 5:30 a.m., 1:30
p.m., and 8 p.m. On Friday the draw
shall open on signal at 5:30 a.m., 1:30
p.m., 8 p.m., and 11:30 p.m. On
Saturday and Sunday the draw shall

open on signal at 5:30 a.m., 8:30 a.m.,
1:30 p.m., 4 p.m., 8 p.m., and 11:30 p.m.
(3) The draw need not open for the
passage of vessel traffic on the following
dates: March 21, 2005 through March
28, 2005; October 18, 19 and 20, 2005;

and December 14, 2005.

(4) At all times, other than the dates
identified in paragraph (d)(3) of this
section, the draw shall open on signal
for commercial vessels provided at least
a two-hour advance notice is given.

Dated: November 29, 2004.
David P. Pekoske,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 04-27101 Filed 12—-9-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-04-018]
RIN 1625-AA09

Drawbridge Operation Regulation; St.
Croix River, Wisconsin, MN

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is changing
the regulation governing the Prescott
Highway Bridge, across the St. Croix
River at Mile 0.3, at Prescott, Wisconsin.
Under the rule, the drawbridge need not
open for river traffic and may remain in
the closed-to-navigation position from
November 1, 2005, to April 1, 2006.
This rule allows the bridge owners to
make necessary repairs to the bridge.
DATES: This rule is effective November
1, 2005, to April 1, 2006.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
the docket [CGD08-04—-018] and are
available for inspection or copying at
room 2.107f in the Robert A. Young
Federal Building at Eighth Coast Guard
District, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger K. Wiebusch, Bridge
Administrator, (314) 539-3900,
extension 2378.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On September 21, 2004, we published
a notice of proposed rulemaking

(NPRM) entitled Drawbridge Operation
Regulation; St. Croix River, Wisconsin
and Minnesota in the Federal Register
(69 FR 56379). We received no comment
letters on the proposed rule. No public
hearing was requested, and none was

held.

Background and Purpose

On May 3, 2004, the Wisconsin
Department of Transportation requested
a temporary change to the operation of
the Prescott Highway Bridge across the
St. Croix River, Mile 0.3, at Prescott,
Wisconsin, to allow the drawbridge to
remain in the closed-to-navigation
position for a 5-month period while the
electrical and hydraulic systems are
overhauled. Navigation on the waterway
consists of both commercial (excursion
boat) and recreational watercraft, which
may be minimally impacted by the
closure period. Currently, the draw
opens on signal for passage of river
traffic from April 1 to October 31, 8 a.m.
to midnight, except that from midnight
to 8 a.m. the draw shall open on signal
if notification is made prior to 11 p.m.
From November 1 to March 31, the draw
shall open on signal if at least 24 hours
notice is given. The Wisconsin
Department of Transportation requested
the drawbridge be permitted to remain
closed to navigation from November 1,
2005, to April 1, 2006.

Discussion of Comments and Changes

The Coast Guard received no
comment letters. No changes will be
made to this final rule.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

The Coast Guard expects this
temporary change to operation of the
Prescott Highway Bridge to have
minimal economic impact on
commercial traffic operating on the St.
Croix River such that a full regulatory
evaluation under the regulatory policies
and procedures of DHS is unnecessary.
This temporary change will cause
minimal interruption of the
drawbridge’s regular operation, since
the change is only in effect during the
winter months while the river is frozen.
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Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
This rule would be in effect for 5
months during the early winter months
when the river is frozen over and
navigation is practically at a standstill.
The Coast Guard expects the impact of
this action to be minimal.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they
could better evaluate its effects on them
and participate in the rulemaking. Small
businesses may send comments on the
actions of Federal employees who
enforce or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
800—-REG-FAIR (1-800-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of

their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated a
significant energy action by the
Administrator of the Office of
Information and Regulatory Affairs.
Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 21,
paragraph (32)(e), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation.
Paragraph 32(e) excludes the
promulgation of operating regulations or
procedures for drawbridges from the
environmental documentation
requirements of the National
Environmental Policy Act (NEPA).
Since this regulation would alter the
normal operating conditions of the
drawbridge, it falls within this
exclusion.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

m 2. From November 1, 2005, to April 1,
2006, in § 117.667, suspend paragraph
(a) and add new paragraphs (d) and (e)
to read as follows:

§117.667 St. Croix River.

* * * * *
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(d) The draws of the Burlington
Northern Santa Fe Railroad Bridge, Mile
0.2, and the Hudson Railroad Bridge,
Mile 17.3, shall operate as follows:

(1) From April 1 to October 31:

(i) 8 a.m. to midnight, the draws shall
open on signal;

(ii) Midnight to 8 a.m., the draws shall
open on signal if notification is made
prior to 11 p.m.

(2) From November 1 through March
31, the draw shall open on signal if at
least 24 hours notice is given.

(e) The draw of the Prescott Highway
Bridge, Mile 0.3, need not open for river
traffic and may be maintained in the
closed-to-navigation position from
November 1, 2005, to April 1, 2006.

Dated: November 18, 2004.
R.F. Duncan,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 04—27102 Filed 12—9-04; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD09-04-020]

RIN 1625—-AA87 (Formerly RIN 2115-AA00)
Security Zone; Captain of the Port
Chicago Zone, Lake MI

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is removing
the security zone around the Byron
Nuclear Power Plant and adding a
security zone around the Hammond
Intake Crib on Lake Michigan. The Coast
Guard has determined that the removal
of the security zone for the Byron
Nuclear Power Plant would not increase
the plant’s vulnerability. The Hammond
Intake Crib Security Zone is necessary
to protect the fresh water supply from
possible sabotage or other subversive
acts, accidents, or possible acts of
terrorism. The zone is intended to
restrict vessel traffic from a portion of
Lake Michigan.

DATES: This rule is effective December
10, 2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD09-04—-020 and are available
for inspection or copying at U.S. Coast
Guard Marine Safety Office Chicago,
215 West 83rd Street, Suite D, Burr
Ridge, IL, 60527 between 7 a.m. and

3:30 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
LTJG Christopher Brunclik, MSO
Chicago, at (630) 986—2155.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On August 4, 2004 we published a
notice of proposed rulemaking (NPRM)
entitled, Security Zone; Captain of the
Port Chicago Zone, Lake Michigan, in
the Federal Register (69 FR 47047). We
received no letters commenting on this
proposed rule. No public meeting was
requested, and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The reason being that the
Hammond Intake Crib Security Zone is
necessary to protect the public,
facilities, and the surrounding area from
possible sabotage or other subversive
acts.

Background and Purpose

On September 11, 2001, the United
States was the target of coordinated
attacks by international terrorists
resulting in catastrophic loss of life, the
destruction of the World Trade Center,
and significant damage to the Pentagon.
Current events indicate that significant
threats still exist for this type of attack.
In fact, National security and
intelligence officials warn that future
terrorists attacks are likely. The Coast
Guard is responding by, amongst many
other things, establishing security zones
around critical infrastructure.

We are removing the Byron Nuclear
Power Plant Security Zone and adding
a security zone around the Hammond
Intake Crib. It has been determined that
the removal of the security zone for the
Byron Nuclear Power Plant would not
increase its vulnerability. The
Hammond Intake Crib security zone is
necessary to protect the public,
facilities, and the surrounding area from
possible sabotage or other subversive
acts. All persons other than those
approved by the Captain of the Port
Chicago, or his on-scene representative,
are prohibited from entering or moving
within the zone. The Captain of the Port
Chicago may be contacted via phone at
the above contact number.

Discussion of Comments and Changes

No comments were received, no
issues were identified and no changes
were added.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of

Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. Since this security
zone is not located near commercial
vessel shipping lanes, there will be no
impact on commercial vessel traffic as a
result of this security zone.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This security zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This rule will not
obstruct the regular flow of traffic and
will allow vessel traffic to pass around
the security zone.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.).

Federalism

A rule has implications for
Federalism under Executive Order
13132, if it has a substantial direct effect
on State or Local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
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that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule would not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their

regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f1), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation.

Under figure 2—1, paragraph (34)(g) of
the Instruction, an “Environmental
Analysis Check List” and a “Categorical
Exclusion Determination” are not
required for this rule. Comments on this
section will be considered before we
make the final decision on whether to
categorically exclude this rule from
further environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04-6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.
m 2.In § 165.910, revise paragraph (a)(5)
to read as follows:

§165.910 Security Zones; Captain of the
Port Chicago, Zone, Lake Michigan.

(a]* L

(5) Hammond Intake Crib. All
navigable waters bounded by the arc of
a circle with a 100-yard radius with its
center in approximate position
41°42’15” N, 087°29°49” W (NAD 83).

* * * * *
Dated: November 16, 2004.

D.S. Fish,

Commander, U.S. Coast Guard, Acting
Captain of the Port.

[FR Doc. 04-27099 Filed 12-9-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD13-04-040]

RIN 1625—-AA87

Security Zones; Protection of Military

Cargo, Captain of the Port Zone Puget
Sound, WA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a security zone in Budd
Inlet, Olympia, WA to protect
Department of Defense assets and
military cargo in Puget Sound,
Washington. This security zone, when
enforced by the Captain of the Port
Puget Sound, will regulate traffic in the
vicinity of military cargo loading
operations in the navigable waters of the
United States.

DATES: This rule is effective December
10, 2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD13—-04—040 and are available
for inspection or copying at
Commanding Officer, Marine Safety
Office Puget Sound, 1519 Alaskan Way
South, Seattle, Washington 98134
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: LTjg
T. Thayer, c/o Captain of the Port Puget
Sound, Seattle, WA, (206) 217-6232.
For specific information concerning
enforcement of this rule, call Marine
Safety Office Puget Sound at (206) 217—
6200 or (800) 688—-6664.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On October 12, 2004, we published a
notice of proposed rulemaking (NPRM)
entitled “Security Zones; Protection of
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Military Cargo, Captain of the Port Zone
Puget Sound, WA” in the Federal
Register (69 FR 60600). No written
comments were received by the Coast
Guard regarding this proposed rule. A
public hearing was not requested and
none was held.

The Coast Guard finds good cause
exists to make this rule effective less
than 30 days after publication. This rule
establishes security zones during
military cargo loading and unloading
operations. The Captain of the Port
Puget Sound deems it necessary to make
this rule effective upon publication in
the Federal Register given the
unpredictable schedule of these military
cargo loading and unloading operations
and because of the vital importance of
these operations to national security. In
fact, since October 12, 2004, the Captain
of the Port Puget Sound has issued two
additional temporary final rules
establishing security zones in Budd
Inlet, West Bay, Olympia, Washington
(CGD13-04—41 singed November 15,
2004; CGD13-04-042 signed November
30, 2004). Moreover, the Captain of the
Port Puget Sound will only enforce this
final rule after issuing a notice of
enforcement.

Background and Purpose

Hostile entities continue to operate
with the intent to harm U.S. National
Security by attacking or sabotaging
national security assets. The President
has continued the national emergencies
he declared following the September 11,
2001 terrorist attacks. 67 FR 58317
((Sept. 13, 2002) (continuing national
emergency with respect to terrorist
attacks)); 67 FR 59447 ((Sept. 20, 2002)
continuing national emergency with
respect to persons who commit, threaten
to commit or support terrorism)); 68 FR
55189 ((Sept. 22, 2003 (continuing
national emergency with respect to
persons who commit, threaten to
commit or support terrorism)).

The President also has found
pursuant to law, including the
Magnuson Act (50 U.S.C. 191 et seq.),
that the security of the United States is
and continues to be endangered
following the attacks (E.O. 13,273, 67 FR
56215 (Sept. 3, 2002) (security
endangered by disturbances in
international relations of U.S. and such
disturbances continue to endanger such
relations).

Moreover, the ongoing hostilities in
Afghanistan and Iraq make it prudent
for U.S. ports and waterways to be on
a higher state of alert because the al
Qaeda organization and other similar
organizations have declared an ongoing
intention to conduct armed attacks on
U.S. interests worldwide.

The Coast Guard, through this rule,
intends to assist the Department of
Defense protect vital national security
assets, in the waters of Puget Sound.
This rule adds Budd Inlet as a
permanent security zone in 33 CFR
165.1321. The security zones
permanently established in 33 CFR
165.1321 exclude persons and vessels
from these zones during military cargo
loading and unloading operations and
set forth the procedures for obtaining
permission to enter, move within or exit
these security zones. Likewise, entry
into the zone described in this rule will
be prohibited unless authorized by the
Captain of the Port or his designee. The
Captain of the Port may be assisted by
other federal, state, or local agencies.

Discussion of Comments and Changes

No comments were received by the
Coast Guard as a result of the request for
comments in our NPRM.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We expect the economic impact
of this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. Although this rule
would restrict access to the regulated
area, the effect of this rule would not be
significant. This expectation is based on
the fact that the regulated area
established by the rule would
encompass a limited area in Budd Inlet,
Olympia, WA. In addition, temporary
final rules established for past cargo
loading and unloading operations have
only lasted from a few days to over a
week in duration. Hence, the Coast
Guard expects that enforcement periods
under of this rule will be of similar
duration. Further, Coast Guard forces
will actively monitor and enforce the
Budd Inlet security zone and are
authorized by the Captain of the Port to
grant authorization to vessels to enter
this waterway. In addition, in certain
circumstances VTS may grant
authorization to enter, move within or
depart this waterway. In other words,
those vessels or persons who may be
impacted by this rule may request
permission to enter, move within or
depart this security zone. Finally, the
Coast Guard will cause a notice of
suspension of enforcement to be

published when cargo loading or
unloading operations have concluded.
For the above reasons, the Coast Guard
does not anticipate any significant
economic impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

This rule would affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to operate near or
anchor in the vicinity of Budd Inlet.

This rule would not have a significant
economic impact on a substantial
number of small entities for the
following reasons: (i) The security zone
is limited in size; (ii) designated
representatives of the Captain of the
Port may authorize access to the
security zone; (iii) security zone for any
given operation will effect the given
geographical location for a limited time;
(iv) the Coast Guard will make
notifications via maritime advisories so
mariners can adjust their plans
accordingly and (v) the Coast Guard will
cause a notice of suspension of
enforcement to be published when cargo
loading or unloading operations have
concluded.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact one of the
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points of contact listed under FOR
FURTHER INFORMATION CONTACT.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health

Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

The Coast Guard recognizes the rights
of Native American Tribes under the
Stevens Treaties. Moreover, the Coast
Guard is committed to working with
Tribal Governments to implement local
policies to mitigate tribal concerns. We
have determined that these security
zones and fishing rights protection need
not be incompatible. We have also
determined that this Rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
Nevertheless, Indian Tribes that have
questions concerning the provisions of
this rule or options for compliance are
encouraged to contact the point of
contact listed under FOR FURTHER
INFORMATION CONTACT.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

The Coast Guard’s preliminary review
indicates this rule is categorically
excluded from further environmental
documentation under figure 2-1,
paragraph 34(g) of Commandant
Instruction M16475.1D. The
environmental analysis and Categorical
Exclusion Determination will be
prepared and be available in the docket
for inspection and copying where
indicated under ADDRESSES. All
standard environmental measures
remain in effect.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2.In §165.1321, add paragraph(c)(3) to
read as follows:

§165.1321 Security Zone; Protection of
Military Cargo, Captain of the Port Zone
Puget Sound, WA.

* * * * *

(c) * x %

(3) Budd Inlet Security Zone: The
Security Zone in Budd Inlet, West Bay,
Olympia WA includes all waters
enclosed by a line connecting the
following points: 47°03'12” N,
122°25’21” W, which is approximately
the northwestern end of the fence line
enclosing Berth 1 at Port of Olympia;
then northerly to 47°03"15” N,
122°5421” W, which is the approximate
300 feet north along the shoreline; then
westerly to 47°03'15” N, 122°54'26” W;
then southerly to 47°03'06” N,
122°54’26” W; then southeasterly to
47°03’03” N, 122°54’20” W, which is
approximately the end of the T-shaped
pier; then north to 47°03'01” N,
122°54’21” W, which is approximately
the southwestern corner of berth 1; then
northerly along the shoreline to the
point of origin. [Datum: NAD 1983].

* * * * *

Dated: December 1, 2004.
J.A. Stagliano,

Commander, U.S. Coast Guard, Acting
Captain of the Port, Puget Sound.
[FR Doc. 04—27213 Filed 12—8-04; 8:54 am)]

BILLING CODE 4910-15-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA217-4232; FRL-7845-6]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Revision to the 1-Hour
Ozone Maintenance Plan for the
Pittsburgh-Beaver Valley Area To
Reflect the Use of MOBILE6

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Pennsylvania. The revision amends
Pennsylvania’s ten-year plan to
maintain the 1-hour ozone national
ambient air quality standard (NAAQS)
in the Pittsburgh-Beaver Valley ozone
maintenance area (the Pittsburgh area).
The maintenance plan is being amended
to revise the volatile organic compound
(VOC) and nitrogen oxides (NOx) motor
vehicle emission budgets (MVEBs) to
reflect the use of MOBILE6. The
intended effect of this action is to
approve a SIP revision that will better
enable the Commonwealth of
Pennsylvania to maintain attainment of
the 1-hour ozone NAAQS in the
Pittsburgh area. This action is being
taken in accordance with the
requirements of the Clean Air Act.
DATES: Effective Date: This final rule is
effective on January 10, 2005.
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 1301 Constitution
Avenue, NW., Room B108, Washington,
DC 20460; and Pennsylvania
Department of Environmental
Protection, Bureau of Air Quality, P.O.
Box 8468, 400 Market Street, Harrisburg,
Pennsylvania 17105.

FOR FURTHER INFORMATION CONTACT:
Larry Budney, (215) 814—-2184, or by e-
mail at budney.larry@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On October 19, 2001 (66 FR 53094),
EPA redesignated the Pittsburgh area to
attainment for the 1-hour ozone NAAQS
and approved the maintenance plan
submitted by the Pennsylvania

Department of Environmental Protection
(DEP) as a revision to the Pennsylvania
SIP. The Pittsburgh area consists of
Allegheny, Armstrong, Beaver, Butler,
Fayette, Washington and Westmoreland
Counties. The approved maintenance
plan demonstrates that the area will
maintain the 1-hour ozone NAAQS for
ten years from the date of its approval
(i.e., through 2011). The maintenance
plan includes VOC and NOx emission
inventories for all (point, area, highway
and non-road mobile) source sectors for
the years 1990, 1999, 2007 and 2011.
The highway, or on-road, portion of the
mobile inventories also constitute the
MVERBEs for each year. Those MVEBs are
to be used when performing analyses of
transportation plans, programs and
projects to demonstrate conformity. The
MVEBs in the maintenance plan
approved on October 19, 2001 are based
upon the MOBILE5 emissions model.

On April 22, 2004, the Pennsylvania
Department of Environmental Protection
(PADEP) submitted a formal revision to
its SIP, amending the Pittsburgh area
maintenance plan. On July 1, 2004 (69
FR 39854), EPA published a direct final
rule approving that SIP revision and a
companion proposed rule providing
opportunity for public comment (69 FR
39892). A brief summary of
Pennsylvania’s April 22, 2004 SIP
revision submittal is provided in
Section II. A detailed description of
Pennsylvania’s submittal and EPA’s
rationale for its approval were provided
in the July 1, 2004 direct final rule and
will not be restated here. During the
public comment period, EPA received
adverse comments on its proposed
approval of the SIP revision. The
comments necessitated EPA’s
withdrawal of the direct final rule
before its effective date. That
withdrawal was published in the
Federal Register on August 5, 2004 (69
FR 47366). A summary of the comments
and EPA’s response are provided in
Section III.

II. Summary of SIP Revision

The April 22, 2004 SIP revision
amends the Pittsburgh area’s ten-year
maintenance plan for the 1-hour ozone
NAAQS. The maintenance plan is being
amended to revise the highway mobile
source emissions inventory and,
therefore, the MVEBs to reflect the use
of the MOBILEG6 emissions model. The
following table presents the revised
MVEBEs for the Pittsburgh area based
upon MOBILE6. Emissions are
presented in tons per Summer day:

2004 2007 2011

74.03 60.42 45.68

2004 2007 2011

140.63 | 110.37 77.09

III. Summary of Comments Received
and EPA Response

EPA received timely adverse
comments from one commenter, a
private citizen from the State of New
Jersey.

Comments: The commenter states that
air pollution transported east from
power plants and manufacturing
facilities in Pennsylvania is detrimental
to the health of citizens in New Jersey,
New York and other states. The
commenter further states that due to the
impact of its transported air pollution
and, specifically, power plant emissions
on other states, Pennsylvania must be
held to the highest standards. The
commenter also questions whether the
existing standards are high enough.

EPA Response: The comments
regarding transported emissions from
power plants and manufacturing
facilities located in Pennsylvania to
New Jersey, New York and other states,
are not germane to EPA’s approval of a
revision to the Pittsburgh area
maintenance plan to amend the onroad
mobile emissions inventory and MVEBs
to reflect the use of the updated
MOBILE6 emissions model. Nor is the
question as to whether the emission
standards for power plants located in
Pennsylvania are stringent enough
germane to the approval of this SIP
revision. This SIP revision only changes
the mobile source emission inventories
and budgets to reflect the current
updated mobile source emissions
estimation model. It makes no change to
the emissions estimates or control
measures applicable to stationary
sources, including power plants and
manufacturing facilities. The SIP as a
whole, taking into account both the
previously existing stationary source
emissions and controls and the revised
mobile source emissions and controls,
continues to demonstrate maintenance
for the required ten year period, as
explained below. Thus, EPA concludes
that control levels for both stationary
sources and mobile sources in the
Pittsburgh area are sufficient to
demonstrate maintenance of the 1-hour
standard in the area. In addition, the
Pittsburgh area is in compliance with all
applicable SIP-approved requirements
relating to controls designed to prevent
adverse impacts of transported pollution
on downwind areas. In addition to
reasonably available control technology
requirements, the Commonwealth has
adopted and is implementing additional
“post RACT requirements” to reduce
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seasonal NOx emissions in the form of
a NOx cap and trade regulation, 25 Pa
Code Chapters 121 and 123, based upon
a model rule developed by the States in
the Ozone Transport Region. That
regulation was approved as a SIP
revision on June 6, 2000 (65 FR 35842).
Pennsylvania has also adopted 25 Pa
Code Chapter 145 to satisfy Phase I of
the NOx SIP call. That regulation was
approved as a SIP revision on August
21, 2001 (66 FR 43795).

In evaluating the Commonwealth’s
SIP revision, EPA has confirmed that
the use of the MOBILE6 model has been
properly conducted by the PADEP, that
the MVEBs have been clearly identified
in the maintenance plan, and that the
amended maintenance plan for the
Pittsburgh area continues to
demonstrate modeling to demonstrate
maintenance of the 1-hour NAAQS for
ozone through 2011. Therefore, EPA has
determined that the amendments to the
Pittsburgh area’s maintenance plan for
the 1-hour ozone NAAQS are
approvable.

IV. Final Action

EPA is approving Pennsylvania’s
April 22, 2004 SIP revision to amend
the Pittsburgh area’s maintenance plan
for the 1-hour ozone NAAQS to reflect
the use of the updated MOBILE6
emissions model. The revised
maintenance plan for the Pittsburgh-
Beaver Valley area continues to
demonstrate maintenance of the 1-hour
NAAQS for ozone through 2011.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or

significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General

of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 8, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action to
approve a revision to the Pittsburgh-
Beaver Valley area’s maintenance plan
for the 1-hour ozone NAAQS may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: November 24, 2004.
Donald S. Welsh,
Regional Administrator, Region III.
m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart NN—Pennsylvania

m 2. Section 52.2020 is amended by
adding paragraph (c)(226) to read as
follows:

§52.2020 Identification of plan.
* * * * *

(C) * *x %

(226) Revisions to Pennsylvania’s
1-hour ozone maintenance plan for the
Pittsburgh-Beaver Valley area to revise
the highway mobile emissions and the
motor vehicle emission budgets to
reflect the use of MOBILE6. These
revisions were submitted by the
Commonwealth of Pennsylvania’s
Department of Environmental Protection
on April 22, 2004.

(i) Incorporation by reference.
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(A) Letter of April 22, 2004 from the
Pennsylvania Department of
Environmental Protection transmitting a
revision to Pennsylvania’s 1-hour ozone
maintenance plan for the Pittsburgh-
Beaver Valley area.

(B) Document entitled, “Revision to
the State Implementation Plan for the
Pittsburgh-Beaver Valley Area—Revised
Highway Vehicle Emissions Budgets”
dated April, 2004. The document
revises the Pittsburgh-Beaver Valley
1-hour ozone maintenance plan,
establishing revised motor vehicle
emission budgets of 74.03 tons/day of
volatile organic compounds (VOC) and
140.63 tons/day of nitrogen oxides
(NOx) for 2004, 60.42 tons/day of VOC
and 110.37 tons/day of NOx for 2007,
and 45.68 tons/day of VOC and 77.09
tons/day of NOx for 2011.

(ii) Additional Material. Remainder of
the Commonwealth’s April 22, 2004
submittal pertaining to the revision
listed in paragraph (c)(226)(i) of this
section.

[FR Doc. 04—27167 Filed 12—9-04; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2004-0392; FRL-7688—-6]

Multiple Chemicals; Extension of
Tolerances for Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation extends time-
limited tolerances for the pesticides
listed in Unit II. of the SUPPLEMENTARY
INFORMATION. These actions are in
response to EPA’s granting of emergency
exemptions under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) authorizing
use of these pesticides. Section 408(1)(6)
of the Federal Food, Drug, and Cosmetic
Act (FFDCA) requires EPA to establish
a time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted
by EPA.

DATES: This regulation is effective
December 10, 2004. Objections and
requests for hearings must be received
on or before February 8, 2005.
ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit III. of the SUPPLEMENTARY

INFORMATION. EPA has established a
docket for this action under Docket ID
number OPP-2004-0392. All
documents in the docket are listed in
the EDOCKET index at http://
www.epa.gov/edocket. Although listed
in the index, some information is not
publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 South Bell
St., Arlington, VA. This docket facility
is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT: See
the table in this unit for the name of a
specific contact person. The following
information applies to all contact
persons: Emergency Response Team,
Registration Division (7505C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

Pesticide/CFR cite Contact person

Azoxystrobin; 40 CFR
180.507;

Libby Pemberton
Sec-18-Mailbox
@epamail.epa.gov
(703) 308-9364
Cypermethrin; 40
CFR 180.418;
Desmedipham;
180.353;
Diuron; 40 CFR
180.106;
Propiconazole; 40
CFR 180.434;
Sodium chlorate 40
CFR 180.1020

Myclobutanil; 180.443 | Barbara Madden
Sec-18-Mailbox
@epamail.epa.gov

(703) 3056463

Andrew Ertman

Sec-18-Mailbox
@epamail.epa.gov

(703) 308-9367

Sulfentrazone;
180.498

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially

affected entities may include, but are
not limited to:

® Crop production (NAICS 111)

® Animal production (NAICS 112)

® Food manufacturing (NAICS 311)

® Pesticide manufacturing (NAICS
32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background and Statutory Findings

EPA published final rules in the
Federal Register for each chemical/
commodity listed. The initial issuance
of these final rules announced that EPA,
on its own initiative, under section 408
of the FFDCA, 21 U.S.C. 3464, as
amended by the Food Quality Protection
Act 0of 1996 (FQPA) (Public Law 104—
170) was establishing time-limited
tolerances.

EPA established the tolerances
because section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under FIFRA section 18 . Such
tolerances can be established without
providing notice or time for public
comment.

EPA received requests to extend the
use of these chemicals for this year’s
growing season. After having reviewed
these submissions, EPA concurs that
emergency conditions exist. EPA
assessed the potential risks presented by
residues for each chemical/commodity.
In doing so, EPA considered the safety
standard in section 408(b)(2) of the
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FFDCA, and decided that the necessary
tolerance under section 408(1)(6) of the
FFDCA would be consistent with the
safety standard and with FIFRA section
18.

The data and other relevant material
have been evaluated and discussed in
the final rule originally published to
support these uses. Based on that data
and information considered, the Agency
reaffirms that extension of these time-
limited tolerances will continue to meet
the requirements of section 408(1)(6) of
the FFDCA. Therefore, the time-limited
tolerances are extended until the date
listed. EPA will publish a document in
the Federal Register to remove the
revoked tolerances from the Code of
Federal Regulations (CFR). Although
these tolerances will expire and are
revoked on the date listed, under
section 408(1)(5) of the FFDCA, residues
of the pesticide not in excess of the
amounts specified in the tolerance
remaining in or on the commodity after
that date will not be unlawful, provided
the residue is present as a result of an
application or use of a pesticide at a
time and in a manner that was lawful
under FIFRA, the tolerance was in place
at the time of the application, and the
residue does not exceed the level that
was authorized by the tolerance. EPA
will take action to revoke these
tolerances earlier if any experience
with, scientific data on, or other
relevant information on this pesticide
indicate that the residues are not safe.

Tolerances for the use of the following
pesticide chemicals on specific
commodities are being extended:

Azoxystrobin. EPA has authorized
under FIFRA section 18 the use of
azoxystrobin on safflower for control of
alternaria leaf spots caused by
Alternaria carthami and A. alternata in
Montana and North Dakota. This
regulation extends a time-limited
tolerance for combined residues of the
fungicide azoxystrobin and the Z isomer
of azoxystrobin in or on safflower at 1.0
ppm for an additional 3—year period.
This tolerance will expire and is
revoked on June 30, 2008. A time-
limited tolerance was originally
published in the Federal Register of
August 28, 2002 (67 FR 55132) (FRL-
7195-9).

Cypermethrin and an Isomer Zeta-
cypermethrin. EPA has authorized
under FIFRA section 18 the use of zeta-
cypermethrin on flax for control of
grasshoppers in North Dakota. This
regulation extends a time-limited
tolerance for combined residues of the
insecticide zeta-cypermethrin and its
inactive R-isomers in or on flax (seed
and meal) at 0.2 ppm for an additional
3—year period. This tolerance will

expire and is revoked on June 30, 2008.
A time-limited tolerance was originally
published in the Federal Register of
September 4, 2002 (67 FR 56490) (FRL-
7197-7).

Desmedipham. EPA has authorized
under FIFRA section 18 the use of
desmedipham on garden beets for
control of various weed pests in New
York. This regulation extends a time-
limited tolerance for residues of the
herbicide desmedipham in or on red
beet roots at 0.2 ppm and red beet tops
at 15 ppm for an additional 3—year
period. These tolerances will expire and
are revoked on June 30, 2008. Time-
limited tolerances were originally
published in the Federal Register of
August 29, 1997 (62 FR 45741) (FRL—
5738-5).

Diuron. EPA has authorized under
FIFRA section 18 the use of diuron in
catfish ponds for control of blue green
algae in Alabama, Arkansas, Mississippi
and Texas. This regulation extends a
time-limited tolerance for combined
residues of the herbicide, diuron (3-
(3,4dichlorophenyl)-1,1-dimethylurea)
and its metabolites convertible to 3,4
-dichloroaniline in or on catfish fillets at
2.0 ppm for an additional 3—year period.
This tolerance will expire and is
revoked on June 30, 2008. A time-
limited tolerance was originally
published in the Federal Register of
July 30, 1999 (64 FR 41297) (FRL—-6087
-2).

Myclobutanil. EPA has authorized
under FIFRA section 18 the use of
myclobutanil on sugar beets for control
of powdery mildew in Idaho and
Oregon. This regulation extends a time-
limited tolerance for combined residues
of the fungicide myclobutanil alpha-
butyl-alpha-(4-chlorophenyl)-1H-1,2,4-
triazole-1-propanenitrile and its alcohol
metabolite (alpha-(3-hydroxybutyl)-
alpha-(4-chlorophenyl)-1H-1,2 4-
triazole-1-propanenitrile (free and
bound) in or on sugar beet tops at 1.0
ppm for an additional 3—year period.
This tolerance will expire and is
revoked on December 31, 2007. A time-
limited tolerance was originally
published in the Federal Register of
January 2, 2001 (66 FR 298 (FRL-6757—
9).
Propiconazole. EPA has authorized
under FIFRA section 18 the use of
propiconazole on grain sorghum for
control of sorghum ergot in Kansas, New
Mexico and Texas. This regulation
extends a time-limited tolerance for
combined residues of the fungicide
propiconazole, 1-[[2-(2,4-
dichlorophenyl)-4-propyl-1,3-dioxolan-
2-yl] methyl]-1H-1,2,4-triazole and its
metabolites determined as 2,4-
dichlorobenzoic acid and expressed as

parent compound in or on grain
sorghum, grain at 0.2 ppm; grain
sorghum, stover at 1.5 ppm; and
sorghum aspirated grain fractions at 20
ppm for an additional 3-year period.
These tolerances will expire and are
revoked on June 30, 2008. Time-limited
tolerances were originally published in
the Federal Register of August 13, 1997
(62 FR 43284) (FRL- 5735-2).

EPA has received objections to
tolerances it established for
propiconazole on different food
commodities. The objections were filed
by the Natural Resources Defense
Council (NRDC) and raised several
issues regarding aggregate exposure
estimates and the additional safety
factor for the protection of infants and
children. Although these objections
concern separate rulemaking
proceedings under the FFDCA, EPA has
considered whether it is appropriate to
extend the emergency exemption
tolerances for propiconazole while the
objections are still pending.

Factors taken into account by EPA
included how close the Agency is to
concluding the proceedings on the
objections, the nature of the current
action, whether NRDC'’s objections
raised frivolous issues, and extent to
which the issues raised by NRDC had
already been considered by EPA.
Although NRDC'’s objections are not
frivolous, the other factors all support
extending these tolerances at this time.
First, the objections proceeding is
unlikely to conclude prior to when
action is necessary on this petition.
NRDC’s objections raise complex legal,
scientific, policy, and factual matters
and EPA initiated a 60 day public
comment period on them in the Federal
Register on June 19, 2002 (67 FR 41628)
(FRL-7167-7). That comment period
was extended until October 16, 2002
[September 17, 2002 (67 FR 58536)
(FRL-7275-3)], and EPA is now
examining the extensive comments
received. Second, the nature of the
current actions are extremely time-
sensitive as they address emergency
situations. Third, the issues raised by
NRDC are not new matters but questions
that have been the subject of
considerable study by EPA and
comment by stakeholders. Accordingly,
EPA is proceeding with extending the
tolerances for propiconazole.

Sodium chlorate. The states of
Arkansas and Missouri availed
themselves of the authority to declare
the existence of crisis situations, thereby
authorizing use under FIFRA section 18
of sodium chlorate on wheat as a
defoliant or desiccant to aid in the
harvest of wheat. This regulation
extends a time-limited exemption from



71716

Federal Register/Vol. 69, No. 237/Friday, December 10, 2004 /Rules and Regulations

the requirement of a tolerance for
residues of the defoliant/desiccant
sodium chlorate in or on wheat for an
additional 2—year period. This
exemption from the requirement of a
tolerance will expire and is revoked on
December 31, 2006. A time-limited
exemption from the requirement of a
tolerance was originally published in
the Federal Register of December 3,
1997 (62 FR 63858) (FRL-5754—1).

Sulfentrazone. EPA has authorized
under FIFRA section 18 the use of
sulfentrazone on lima beans and
cowpeas for control of hophornbeam
copperleaf in Tennessee. This regulation
extends a time-limited tolerance for
combined residues of the herbicide
sulfentrazone and the metabolites 3-
hydroxymethyl sulfentrazone and 3-
desmethyl sulfentrazone in or on
succulent bean seed without pod at 0.1
ppm for an additional 3—year period.
This tolerance will expire and is
revoked on December 31, 2007. A time-
limited tolerance was originally
published in the Federal Register of
September 21, 1999 (64 FR 51060)
(FRL-6097-8).

III. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) of the FFDCA, as was
provided in the old sections 408 and
409 of the FFDCA. However, the period
for filing objections is now 60 days,
rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2004-0392 in the subject line on
the first page of your submission. All
requests must be in writing, and must be

mailed or delivered to the Hearing Clerk
on or before January 10, 2005.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14tk St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources

and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit III.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-2004-0392, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—0001. In person
or by courier, bring a copy to the
location of the PIRIB described in
ADDRESSES. You may also send an
electronic copy of your request via e-
mail to: opp-docket@epa.gov. Please use
an ASCII file format and avoid the use
of special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 file format or ASCII file format.
Do not include any CBI in your
electronic copy. You may also submit an
electronic copy of your request at many
Federal Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

IV. Statutory and Executive Order
Reviews

This final rule establishes time-
limited tolerances under section 408 of
the FFDCA. The Office of Management
and Budget (OMB) has exempted these
types of actions from review under
Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993). Because this
rule has been exempted from review
under Executive Order 12866 due to its
lack of significance, this rule is not
subject to Executive Order 13211,
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Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established under section 408(1)(6) of
the FFDCA in response to an exemption
under FIFRA section 18, such as the
tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of

power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

V. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).

Dated: November 30, 2004.
Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

m Therefore, 40 CFR chapter Iis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
§180.106 [Amended]

m 2.In §180.106, in the table to
paragraph (b), amend the entry for
“catfish fillets” by revising the
expiration date “6/30/05” to read “6/30/
08.”

§180.353 [Amended]

m 3.In §180.353, in the table to
paragraph (b), amend the entry for “red
beet roots” and “‘red beet tops” by
revising the expiration ““6/30/05"" to read
“6/30/08.”

§180.418 [Amended]

W 4.In §180.418, in the table to
paragraph (b), amend the entries for
“flax, meal” and ““flax, seed”” by revising
the expiration date “6/30/2005” to read
“6/30/2008.”

§180.434 [Amended]

m 5.In §180.434, in the table to
paragraph (b), amend the entries for
“grain, aspirated fractions;” “sorghum,
grain, grain;”’ and “‘sorghum, grain,
stover” by revising the expiration date
“6/30/05”; to read “6/30/08.”

§180.443 [Amended]

m 6.In §180.443, in the table to
paragraph (b), amend the entry for “beet,
sugar, tops” by revising the expiration
date ““12/31/04” to read “12/31/07".

§180.498 [Amended]

m 7.In § 180.498, in the table to

paragraph (b), amend the entry for “‘bean,
succulent seed without pod (lima beans,
cowpeas)” by revising the expiration
date ““12/31/04” to read “12/31/07.”

§180.507 [Amended]

m 8.In § 180.507. in the table to
paragraph (b), amend the entry for
“safflower, seed” by revising the
expiration date “6/30/05” to read ““6/30/
08.”

§180.1020 [Amended]

m 9. In subpart D, in § 180.1020, in the
table to paragraph (b), amend the entry
for “wheat” by revising the expiration
date “12/31/04” to read ““12/31/06.”

[FR Doc. 04-27031 Filed 12—9-04; 8:45 am)|]
BILLING CODE 6560-50-S
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DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65
[Docket No. FEMA -B-7450]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA),
Emergency Preparedness and Response
Directorate, Department of Homeland
Security.

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
Base (1 % annual-chance) Flood
Elevations (BFEs) is appropriate because
of new scientific or technical data. New
flood insurance premium rates will be
calculated from the modified BFEs for
new buildings and their contents.

DATES: These modified BFEs are
currently in effect on the dates listed in
the table below and revise the Flood
Insurance Rate Maps in effect prior to
this determination for the listed
communities.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Mitigation Division Director for the
Emergency Preparedness and Response
Directorate reconsider the changes. The
modified BFEs may be changed during
the 90-day period.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Doug Bellomo, P.E., Hazard

Identification Section, Mitigation
Division, Emergency Preparedness and
Response Directorate, FEMA, 500 C
Street SW., Washington, DC 20472,
(202) 646—2903.

SUPPLEMENTARY INFORMATION: The
modified BFEs are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified BFE determinations
are available for inspection is provided.

Any request for reconsideration must
be based on knowledge of changed
conditions or new scientific or technical
data.

The modifications are made pursuant
to Section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required to either
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by the
other Federal, State, or regional entities.

The changes BFEs are in accordance
with 44 CFR 65.4.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR Part 10,

Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Mitigation Division Director for the
Emergency Preparedness and Response
Directorate certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because
modified BFEs are required by the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification. This
interim rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Federalism, dated October
26, 1987.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

m Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED]

m 1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

m 2. The tables published under the
authority of § 65.4 are amended as
follows:

. Date and name of news- : .
State and county Locahorlw\lgnd Case | haper where notice was | Chief executive officer of community Ef';ﬁgt('j‘i’f?cgﬁé?] of ComNn(w)unlty
’ published .
Arizona:
Maricopa ........ City of Glendale Sept. 23, 2004, Sept. 30, | The Honorable Elaine M. Scruggs, | Dec. 30, 2004 ...... 040045
(03—09-1653P). 2004, Arizona Business Mayor, City of Glendale, 5850 West
Gazette. Glendale Avenue, Glendale, Ari-
zona 85301.
Maricopa ........ City of Glendale Sept. 23, 2004, Sept. 30, | The Honorable Elaine M. Scruggs, | Dec. 30, 2004 ...... 040045
(04-09-0318P). 2004, Arizona Business Mayor, City of Glendale, 5850 West
Gazette. Glendale Avenue, Glendale, Ari-
zona 85301.
Maricopa ........ City of Goodyear Sept. 23, 2004, Sept. 30, | The Honorable James M. | Dec. 30, 2004 ...... 040046
(03—09-1653P). 2004, Arizona Business Cavanaugh, Mayor, City of Good-
Gazette. year, 190 North Litchfield Road,
Goodyear, Arizona 85338.
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: Date and name of news- ; :
State and county Locatlorlw\land case paper where notice was Chief executive officer of community Effectl\_/_e de_tte of | Community
o. ; modification No.
published
Maricopa ........ City of Goodyear Sept. 23, 2004, Sept. 30, | The Honorable James M. | Dec. 30, 2004 ...... 040046
(04—09-0318P). 2004, Arizona Business Cavanaugh, Mayor, City of Good-
Gazette. year, 190 North Litchfield Road,
Goodyear, Arizona 85338.
Maricopa ........ City of Litchfield Sept. 23, 2004, Sept. 30, | The Honorable J. Woodfin “Woody” | Dec. 30, 2004 ...... 040128
Park (03—09— 2004, Arizona Business Thomas, Mayor, City of Litchfield
1653P). Gazette. Park, 214 West Wigwam Boule-
vard, Litchfield Park, Arizona 85340.
Maricopa ........ City of Peoria (04— | Aug. 12, 2004, Aug. 19, The Honorable John Keegan, Mayor, | Nov. 18, 2004 ...... 040050
09-0960P). 2004, Arizona Business City of Peoria, Municipal Complex,
Gazette. 8401 West Monroe Street, Peoria,
Arizona 85345.
Maricopa ........ City of Phoenix July 1, 2004, July 8, 2004, | The Honorable Phil Gordon, Mayor, | June 22, 2004 ...... 040051
(04-09-0716P). Arizona Business Ga- City of Phoenix, 200 West Wash-
zette. ington Street, 11th Floor, Phoenix,
Arizona 85003-1611.
Maricopa ........ Unincorporated Sept. 23, 2004, Sept. 30, The Honorable Andrew W. Kunasek, | Dec. 30, 2004 ...... 040037
Areas (03—-09- 2004, Arizona Business Chairman, Maricopa County Board
1653P). Gazette. of Supervisors, 301 West Jefferson
Street, 10th Floor, Phoenix, Arizona
85003.
Maricopa ........ Unincorporated Sept. 23, 2004, Sept. 30, | The Honorable Andrew W. Kunasek, | Dec. 30, 2004 ...... 040037
Areas (04—-09- 2004, Arizona Business Chairman, Maricopa County Board
0318P). Gazette. of Supervisors, 301 West Jefferson
Street, 10th Floor, Phoenix, Arizona
85003.
Pima .............. City of Tucson July 29, 2004, Aug. 5, The Honorable Bob Walkup, Mayor, | Nov. 4, 2004 ........ 040076
(04-09-0621P). 2004, Daily Territorial. City of Tucson, 255 West Alameda
Street, Tucson, Arizona 85701.
Pima ............... Unincorporated July 29, 2004, Aug. 5, The Honorable Sharon Bronson, | Nov. 4, 2004 ........ 040073
Areas (04—09— 2004, Daily Territorial. Chair, Pima County Board of Su-
0621P). pervisors, 130 West Congress
Street, 11th Floor, Tucson, Arizona
85701.
Yavapai .......... Town of Prescott July 8, 2004, July 15, The Honorable Richard Killingsworth, | Oct. 14, 2004 ....... 040121
Valley (03—09— 2004, Prescott Daily Mayor, Town of Prescott Valley,
1663P). Courier. 7501 East Civic Circle, Prescott
Valley, Arizona 86314.
Yavapai .......... Unincorporated July 22, 2004, July 29, The Honorable Lorna Street, Chair- | Oct. 28, 2004 ....... 040093
Areas (04—09— 2004, Prescott Daily man, Yavapai County Board of Su-
0725P). Courier. pervisors, 1015 Fair Street, Room
310, Prescott, Arizona 86301.
California:
Contra Costa City of Clayton Aug. 26, 2004, Sept. 2, The Honorable Peter Laurence, | Dec. 2, 2004 ........ 060027
(04—09-0463P). 2004, Contra Costa Mayor, City of Clayton, 6000 Herit-
Times. age Trail, Clayton, California
94517-0280.
Contra Costa City of Concord Aug. 26, 2004, Sept. 2, The Honorable Mark Peterson, | Dec. 2, 2004 ........ 065022
(04-09-0463P). 2004, Contra Costa Mayor, City of Concord, Concord
Times. City Hall, 1950 Parkside Drive,
Concord, California 94519.
Kern ...t Unincorporated Aug. 26, 2004, Sept. 2, Mr. John McQuiston, Chairman, Kern | July 23, 2004 ....... 060075
Areas (04-09- 2004, Bakersfield Cali- County Board of Supervisors, 1115
0755P). fornian. Truxtun Avenue, Fifth Floor, Ba-
kersfield, California 93301.
Riverside ........ City of Corona July 22, 2004, July 29, The Honorable Jeff Miller, Mayor, City | Oct. 28, 2004 ....... 060250
(04—09-0832P). 2004, Press Enterprise. of Corona, 815 West Sixth Street,
Corona, California 92882.
Sacramento ... | Unincorporated Oct. 7, 2004, Oct. 14, The Honorable Muriel Johnson, | Jan. 13, 2005 ....... 060262
Areas (04—09— 2004, Daily Recorder. Chair, Sacramento County Board of
0420P). Supervisors, 700 H Street, Suite
2450, Sacramento, California
95814.
San Diego ...... City of National July 29, 2004, Aug. 5, The Honorable Nick Inzunza, Mayor, | Nov. 4, 2004 ........ 060293
City (04—09—- 2004, San Diego City of National City, National City
0905P). Union—Tribune. Civic Center, 1243 National City
Boulevard, National City, California
91950.
San Diego ...... San City of Vista Aug. 19, 2004, Aug. 26, The Honorable Morris Vance, Mayor, | Nov. 26, 2004 ...... 060297

(03-09-1498P).

2004, North County
Times.

City of Vista, P.O. Box 1988, Vista,
California 92085.
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Date and name of news-

State and county Locatlorlw\lg'nd case paper where notice was Chief executive officer of community Effrﬁgt(lj\i/ﬁecgggen of ComNn;l.Jnlty
published
Santa Barbara | Unincorporated Sept. 2, 2004, Sept. 9, The Honorable Joseph Centeno, | Dec. 9, 2004 ........ 060331
Areas (03-09— 2004, Santa Barbara Chair, Santa Barbara County Board
1650P). News-Press. of Supervisors, 511 East Lakeside
Parkway, Suite 141, Santa Maria,
California 93455.
Santa Clara .... | City of San Jose Aug. 5, 2004, Aug. 12, The Honorable Ron Gonzales, Mayor, | Nov. 12, 2004 ...... 060349
(04-09-0959P). 2004, San Jose Mer- City of San Jose, 801 North First
cury News. Street, San Jose, California 95110.
Ventura .......... City of Simi Valley | Oct. 14, 2004, Oct. 21, The Honorable William Davis, Mayor, | Jan. 20, 2005 ....... 060421
(04—09-0054P). 2004, Ventura County City of Simi Valley, 2929 Tapo
Star. Canyon Road, Simi Valley, Cali-
fornia 93063-2199.
Colorado:
Boulder .......... City of Longmont July 1, 2004, July 8, 2004, | The Honorable Julia Pirmack, Mayor, | Oct. 7, 2004 ......... 080027
(03-08-0580P). Daily Times Call. City of Longmont, 350 Kimbark
Street, Longmont, Colorado 80501.
Boulder .......... City of Longmont Sept. 23, 2004, Sept. 30, | The Honorable Julia Pirmack, Mayor, | Dec. 16, 2004 ...... 080027
(04—08-0463P). 2004, Longmont Daily City of Longmont, 350 Kimbark
Times Call. Street, Longmont, Colorado 80501.
Boulder .......... Unincorporated July 1, 2004, July 8, 2004, | The Honorable Paul Danish, Chair- | Oct. 7, 2004 ......... 080023
Areas (03-08- Daily Times Call. man, Boulder County Board of
0580P). Commissioners, P.O. Box 471,
Boulder, Colorado 80306.
El Paso .......... City of Colorado July 1, 2004, July 8, 2004, | The Honorable Lionel Rivera, Mayor, | Oct. 7, 2004 ......... 080060
Springs (03-08— The Gazette. City of Colorado Springs, P.O. Box
0689P). 1575, Colorado Springs, Colorado
80901.
El Paso .......... City of Colorado Aug. 26, 2004, Sept. 2, The Honorable Lionel Rivera, Mayor, | Dec. 2, 2004 ........ 080060
Springs (04-08— 2004, The Gazette. City of Colorado Springs, P.O. Box
0434P). 1575, Colorado Springs, Colorado
80901.
El Paso .......... City of Colorado Sept. 23, 2004, Sept. 30, | The Honorable Lionel Rivera, Mayor, | Dec. 30, 2004 ...... 080060
Springs (04-08— 2004, The Gazette. City of Colorado Springs, P.O. Box
0314P). 1575, Colorado Springs, Colorado
80901.
El Paso .......... Unincorporated July 1, 2004, July 8, 2004, | The Honorable Chuck Brown, Chair, | Oct. 7, 2004 ......... 080059
Areas (03-08— The Gazette. El Paso County Board of Commis-
0689P). sioners, 27 East Vermijo Avenue,
Colorado Springs, Colorado
80903-2203.
El Paso .......... Unincorporated Aug. 11, 2004, Aug. 18, The Honorable Chuck Brown, Chair, | Nov. 18, 2004 ...... 080059
Areas (03-08— 2004, El Paso County El Paso County Board of Commis-
0062P). News. sioners, 27 East Vermijo Avenue,
Colorado Springs, Colorado
80903-2203.
El Paso .......... Unincorporated Sept. 22, 2004, Sept. 29, | The Honorable Chuck Brown, Chair, | Dec. 29, 2004 ...... 080059
Areas (04-08- 2004, El Paso County El Paso County Board of Commis-
0114P). News. sioners, 27 East Vermijo Avenue,
Colorado Springs, Colorado
80903-2203.
Summit ........... Town of July 9, 2004, July 16, The Honorable Ernie Blake, Mayor, | Oct. 15, 2004 ....... 080172
Breckenridge 2004, Summit County Town of Breckenridge, 150 Ski Hill
(04-08-0049P). Journal. Road, Breckenridge, Colorado
80424.
Summit ........... Unincorporated July 16, 2004, July 23, The Honorable Bill Wallace, Chair- | Oct. 22, 2004 ....... 080290
Areas (02—08— 2004, Summit County man, Summit County Board of
0102P). Journal. Commissioners, County  Court-
house, P.O. Box 68, Breckenridge,
Colorado 80424.
Weld ............... Town of Firestone | Oct. 6, 2004, Oct. 13, The Honorable Michael Simone, | Jan. 12,2005 ....... 080241
(04-08-0410P). 2004, Farmer and Miner. Mayor, Town of Firestone, 151
Grant Avenue, Firestone, Colorado
80520.
Weld ............... Town of Frederick | Oct. 6, 2004, Oct. 13, The Honorable Eric Doering, Mayor, | Jan. 12, 2005 ....... 080244
(04-08-0410P). 2004, Farmer and Miner. Town of Frederick, 401 Locust
Street, Frederick, Colorado 80530.
Weld ............... Unincorporated Oct. 6, 2004, Oct. 13, The Honorable Robert D. Masden, | Jan. 12, 2005 ....... 080266

Areas (04—08-
0410P).

2004, Farmer and Miner.

Chair, Weld County Board of Com-
missioners, P.O. Box 758, Greeley,
Colorado 80632.
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: Date and name of news- ; :
State and county Locatlorlw\lgnd case paper where notice was Chief executive officer of community Effrﬁgt(lj\i/ﬁecgggen of ComNngunlty
’ published .
Florida: Sarasota .. | City of Sarasota July 15, 2004, July 22, Mr. Michael A. McNees, City Man- | June 24, 2004 ...... 125150
(04—04—-A194P). 2004, Sarasota Herald- ager, City of Sarasota, 1565 First
Tribune. Street, Sarasota, Florida 34236.
Idaho:
Ada ................ Unincorporated Aug. 19, 2004, Aug. 26, The Honorable Judy Peavey-Derr, | Nov. 26, 2004 ...... 160001
Areas (04—10— 2004, Idaho Statesman. Chairman, Ada County Board of
0213P). Commissioners, County  Court-
house, 200 West Front Street,
Boise, Idaho 83702.
Ada ... Unincorporated Sept. 2, 2004, Sept. 9, The Honorable Judy Peavey-Derr, | Dec. 9, 2004 ........ 160001
Areas (04—10- 2004, Idaho Statesman. Chairman, Ada County Board of
0379P). Commissioners, County  Court-
house, 200 West Front Street,
Boise, Idaho 83702.
Montana:
Missoula ......... City of Missoula Aug. 26, 2004, Sept. 2, The Honorable Mike Kadas, Mayor, | July 23, 2004 ....... 300049
(04-08-0371P). 2004, The Missoulian. City of Missoula, 435 Ryman
Street, Missoula, Montana 59802.
Missoula ......... Unincorporated August 26, 2004, Sep- The Honorable Barbara Evans, Chair- | July 23, 2004 ....... 300048
Areas (04-08- tember 2, 2004, The man, Missoula County Board of
0371P). Missoulian. Commissioners, 200 West Broad-
way, Missoula, Montana 59802.
Nevada: Elko ........ City of Elko (02— July 22, 2004, July 29, The Honorable Michael J. Franzoia, | Oct. 28, 2004 ....... 320010
09-1203P). 2004, Elko Daily Free Mayor, City of Elko, 1751 College
Press. Avenue, Elko, Nevada 89801.
Utah: Salt Lake ..... City of South Jor- | Sept. 2, 2004, Sept. 9, The Honorable W. Kent Money, | Dec. 9, 2004 ........ 490107
dan (04-08—- 2004, Salt Lake Tribune. Mayor, City of South Jordan, 1600
0379P). West Towne Center Drive, South
Jordan, Utah 84095.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance’’)

Dated: December 1, 2004.
David I. Maurstad,
Acting Director, Mitigation Division,
Emergency Preparedness and Response
Directorate.

[FR Doc. 04-27132 Filed 12-9-04; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA),
Emergency Preparedness and Response
Directorate, Department of Homeland
Security.

ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or

remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: Effective Date: The date of
issuance of the Flood Insurance Rate
Map (FIRM) showing BFEs and
modified BFEs for each community.
This date may be obtained by contacting
the office where the FIRM is available
for inspection as indicated in the table
below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Doug Bellomo, P.E., Hazard
Identification Section, Emergency
Preparedness and Response Directorate,
Federal Emergency Management
Agency, 500 C Street, SW., Washington,
DC 20472, (202) 646—2903.

SUPPLEMENTARY INFORMATION: FEMA
makes the final determinations listed
below of BFEs and modified BFEs for
each community listed. The proposed
BFEs and proposed modified BFEs were
published in newspapers of local
circulation and an opportunity for the
community or individuals to appeal the
proposed determinations to or through
the community was provided for a
period of ninety (90) days. The

proposed BFEs and proposed modified
BFEs were also published in the Federal
Register.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67.

FEMA has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR part
60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.

The BFEs and modified BFEs are
made final in the communities listed
below. Elevations at selected locations
in each community are shown.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Mitigation Division Director of the
Emergency Preparedness and Response
Directorate certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because final
or modified BFEs are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and are required to
establish and maintain community
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eligibility in the NFIP. No regulatory Executive Order 12778, Civil Justice

flexibility analysis has been prepared. Reform. This proposed rule meets the

Regulatory Classification. This final applicable standards of Section 2(b)(2)

rule is not a significant regulatory action f Executive Order 12778.
under the criteria of Section 3(f) of . . ]
Executive Order 12866 of September 30, ~List of Subjects in 44 CFR Part 67

1993, Regulatory Planning and Review, .. . .
58 FR 51g73 5. y & Administrative practice and

PART 67—[AMENDED]

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p- 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

Executive Order 12612, Federalism. procedure, Flood insurance, Reporting

This rule involves no policies that have and recordkeeping requirements.
federalism implicatiqns under Executive g Accordingly, 44 CFR part 67 is
20;d;338172612, Federalism, dated October  ;1ended to read as follows:

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

Source of flooding and location

*Elevation
in feet
(NGVD)

Communities affected

NORTH DAKOTA

Morton County (FEMA Docket No. B-7439)

Missouri River:

Approximately 1.1 miles downstream of Bismarck Expressway bridge .............ccccceevnenns
Approximately 2.8 miles upstream of Interstate Highway 94 ...................

At confluence of APPIE Creek .......eveeceieeeiiie e
Approximately 5.7 miles upstream of confluence of Square Butte Creek ..........c.cceenee.

*1,635
*1,639
*1,628
*1,644

City of Mandan.

Morton County (Uninc. Areas).

ADDRESSES:

Unincorporated Areas Morton County
Maps are available for inspection at the County Courthouse, 210 Second Avenue, Northwest, Mandan, North Dakota.

City of Mandan

Maps are available for inspection at City Hall, 205 Second Avenue, Northwest, Mandan, North Dakota.

WASHINGTON

King County (FEMA Docket No. B-7435)

Issaquah Creek:

Approximately 1,700 feet downstream of Southeast 56th Street ............cccocveveniiceninens
Approximately 3,200 feet upstream of Sycamore Drive ..........ccccviiiiiiiiiieniececeeee
East Fork Issaquah Creek:

At confluence with Issaquah Creek ..o
Just downstream of Interstate Highway 90 ..........cccoiiiiiiiiiii
Gilman Boulevard Overflow Issaquah Creek:

Approximately 640 feet downstream of 10th Avenue Northwest ............cccceviiiiiniinnee,
Approximately 1,000 feet upstream of 7th Avenue Northwest ...........cccooovriiiiiiiiennncenee.

*45
*140

*75
*153

*56
*64

King County (Uninc. Areas) and City
Issaquah.

City of Issaquah.

City of Issaquah.

of

ADDRESSES:

Unincorporated Areas King County
Maps are available for inspection at the Water and Land Department Flood Hazard Division, 201

Washington.
City of Issaquah

South Jackson Street, Suite 600, Seattle,

Maps are available for inspection at the City Hall Department of Public Works, 1775 12th Avenue NW., Issaquah, Washington.

King County (FEMA Docket No. B-7439)

Snoqualmie River:

Approximately 2,000 feet downstream of confluence of Middle Fork and South Fork
Snoqualmie River.
South Fork Snoqualmie River:

At confluence with Middle Fork Snoqualmie River
Approximately 700 feet upstream of Eastbound 1-90 bridge ...
Middle Fork Snoqualmie River:

At confluence of North Fork Snoqualmie RIVEr .........ccccociiiiiiiiiniecee s
Approximately 260 feet downstream of Southeast Mount S| Road ..
Lower Overflow:

At Southeast 100th SErEEt ........c.eeiiiiiiiiie e
Approximately 1,400 feet upstream of North Pickett Avenue ..
Middle Overflow:

424

*425
*475

*426
*478

*428
*449

King County (Uninc. Areas) and City
Snoqualmie.

King County (Uninc. Areas) City
Snoqualmie, and City of North Bend.

King County (Uninc. Areas) and City
Snoqualmie.

King County (Uninc. Areas) and City
North Bend.

King County (Uninc. Areas) and City
North Bend.
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*Elevation
Source of flooding and location in feet Communities affected
(NGVD)
Just upstream of Northeast 420th AVenue ...........ccciiiiiiiiiiii e *432
At Borst Avenue Northeast ... *441
Upper South Overflow: King County (Uninc. Areas) and City of
North Bend.
Approximately 400 feet downstream of Ballarat Avenue North ............cccoeciiiiininiicne, *437
At divergence from Middle Fork Snoqualmie RIiVEr ..........cccceiiiiiiiiiiiiieenc e *467
Upper North Overflow: King County (Uninc. Areas) and City of
North Bend.
Approximately 150 feet downstream of Ogle Avenue Northeast *441
Approximately 400 feet downstream of 120th Street ..., *457
Gardiner Creek: King County (Uninc. Areas) and City of
North Bend.
At Bolch Avenue NOMhWESL .........cooiiiiiiiii s *429
Upstream of Northwest Eighth Street *435

ADDRESSES
Unincorporated Areas King County

Maps are available for inspection at the King DDES, Black River Corp. Park, 900 Oaksdale Avenue Southwest, Suite 100, Renton, Washington.

City of North Bend

Maps are available for inspection at 1155 East North Bend Way, North Bend, Washington.

City of Snoqualmie

Maps are available for inspection at the Planning Directors Office, 8020 Railroad Avenue Southeast, Snoqualmie, Washington.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance’’)

Dated: December 1, 2004.
David I. Maurstad,
Acting Director, Mitigation Division,
Emergency Preparedness and Response
Directorate.

[FR Doc. 04—27133 Filed 12—9-04; 8:45 am)]
BILLING CODE 9110-12-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

RIN 1018-AT64

Endangered Species Act Incidental
Take Permit Revocation Regulations

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: This rule describes
circumstances in which the U.S. Fish
and Wildlife Service may revoke
incidental take permits issued under
section 10(a)(1)(B) of the Endangered
Species Act of 1973, as amended. On
December 11, 2003, the U.S. District
Court for the District of Columbia in
Spirit of the Sage Council v. Norton,
Civil Action No. 98-1873 (D. D.C.),
invalidated 50 CFR 17.22(b)(8) and
17.32(b)(8), the regulations addressing
Service authority to revoke incidental
take permits under certain
circumstances. The court ruled that we
had adopted those regulations without
adequately complying with the public

notice and comment procedures
required by the Administrative
Procedure Act (APA) and remanded the
regulations to us for further proceedings
consistent with the APA. On May 25,
2004, we published in the Federal
Register a final rule withdrawing the
permit revocation regulations vacated
by the court’s order (69 FR 29669). On
that same date we requested public
comment on our proposal to reestablish
the permit revocation regulations (69 FR
29681).

DATES: This rule is effective January 10,
2005.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Division of Consultation,
Habitat Conservation Planning,
Recovery and State Grants, U.S. Fish
and Wildlife Service, 4401 North Fairfax
Drive, Room 420, Arlington, VA 22203.
FOR FURTHER INFORMATION CONTACT: Rick
Sayers, Chief, Branch of Consultation
and Habitat Conservation Planning, at
the above address (Telephone 703/358—
2106, Facsimile 703/358-1735).
SUPPLEMENTARY INFORMATION: This
notice of rulemaking applies to the U.S.
Fish and Wildlife Service only.
Therefore, the use of the terms
“Service” and “we” in this notice refers
exclusively to the U.S. Fish and Wildlife
Service.

This rule applies only to 50 CFR
17.22(b) and 17.32(b), which pertain to
incidental take permits. Regulations in
50 CFR 17.22(c) and 17.32(c), which
pertain to Safe Harbor Agreements
(SHAs), and in 50 CFR 17.22(d) and

17.32(d), which pertain to Candidate
Conservation Agreements with
Assurances (CCAAs), are not affected by
this rule.

Background

Promulgation of the “Permit Revocation
Rule”

The Service administers a variety of
conservation laws that authorize the
issuance of permits for otherwise
prohibited activities. In 1974, we
published 50 CFR part 13 to consolidate
the administration of various permitting
programs. Part 13 established a uniform
framework of general administrative
conditions and procedures that would
govern the application, processing, and
issuance of all Service permits. We
intended the general part 13 permitting
provisions to be in addition to, and not
in lieu of, other more specific permitting
requirements of Federal wildlife laws.

We subsequently added many wildlife
regulatory programs to title 50 of the
CFR. For example, we added part 18 in
1974 to implement the Marine Mammal
Protection Act; modified and expanded
part 17 in 1975 to implement the
Endangered Species Act (ESA) of 1973,
as amended (16 U.S.C. 1531 et seq.); and
added part 23 in 1977 to implement the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora (CITES). The regulations in these
parts contain their own specific
permitting requirements that
supplement the general permitting
provisions of part 13.

With respect to the ESA, the
combination of the general permitting
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provisions in part 13 and the specific
permitting provisions in part 17 has
worked well in most instances.
However, the Service has found that, in
some areas of permitting policy under
the Act, the “one size fits all” approach
of part 13 has been inappropriately
constraining and narrow. Incidental take
permitting under section 10(a)(1)(B) of
the ESA is one such area.

On June 12, 1997 (62 FR 32189), we
published proposed revisions to our
general permitting regulations in 50 CFR
part 13 to identify, among other things,
the situations in which the permit
provisions in part 13 would not apply
to individual incidental take permits.
On June 17, 1999 (64 FR 32706), we
published a final set of regulations that
included two provisions that relate to
revocation of incidental take permits.
The first provides that the general
revocation standard in 50 CFR
13.28(a)(5) will not apply to several
types of ESA permits, including
incidental take permits. The second
provision, hereafter referred to as the
Permit Revocation Rule, described
circumstances under which incidental
take permits could be revoked.

The Permit Revocation Rule, which
was codified at 50 CFR 17.22(b)(8)
(endangered species) and 17.32(b)(8)
(threatened species), clarified that an
incidental take permit ‘“may not be
revoked . . . unless continuation of the
permitted activity would be inconsistent
with the criterion set forth in 16 U.S.C.
1539(a)(2)(B)(iv) and the inconsistency
has not been remedied in a timely
fashion.” The criterion in section
10(a)(2)(B)(iv) of the ESA (16 U.S.C.
1539(a)(2)(B)(iv)) that ““the taking will
not appreciably reduce the likelihood of
the survival and recovery of the species
in the wild” is one of the statutory
criteria that incidental take permit
applicants must meet in order to obtain
a permit. The criterion is substantially
identical to the definition of “jeopardize
the continued existence of” in the joint
Department of the Interior/Department
of Commerce regulations implementing
section 7 of the ESA (50 CFR 402.02).

On February 11, 2000 (65 FR 6916),
we published a request for additional
public comment on several specific
regulatory changes included in the June
17, 1999, final rule (64 FR 32706),
including the Permit Revocation Rule.
Based on our review of the comments
we received in response to the February
11, 2000, request for comments, we
published a notice on January 22, 2001
(66 FR 6483), that affirmed the
provisions of the June 17, 1999 (64 FR
32706), final rule, including the Permit
Revocation Rule.

The “No Surprises” Rule Litigation and
the Order To Vacate the Permit
Revocation Rule

On February 23, 1998 (63 FR 8859),
the Service and the National Marine
Fisheries Service, which also issues
ESA incidental take permits, jointly
promulgated the No Surprises Rule. The
No Surprises Rule provides certainty to
holders of incidental take permits by
placing limits on the agencies’ ability to
require additional mitigation after an
incidental take permit has been issued.
The No Surprises Rule is codified by the
Service at 50 CFR 17.22(b)(5)
(endangered species) and 17.32(b)(5)
(threatened species) and by the National
Marine Fisheries Service at 50 CFR
222.307(g). For both agencies, the No
Surprises Rule was added to pre-
existing regulations pertaining to
incidental take permits.

In July 1998, a group of
environmental plaintiffs challenged the
No Surprises Rule in Spirit of the Sage
Council v. Norton, Civil Action No. 98—
1873 (D. D.C.). The Service promulgated
the Permit Revocation Rule on June 17,
1999 (64 FR 32706). The plaintiffs
subsequently amended their complaint

to challenge the Permit Revocation Rule.

The government explained in its briefs
that the ESA itself authorizes the
Service to revoke incidental take
permits, and that the Rule simply
confirmed that the Service would
employ its statutory authority if the
need arose.

On December 11, 2003, the court
ruled that the Service had violated the
public notice and comment procedures
of the APA when promulgating the
Permit Revocation Rule. The court did
not rule on the substantive validity of
the Permit Revocation Rule. The court
vacated and remanded the Permit
Revocation Rule to the Service for
further consideration consistent with
section 553 of the APA. The court did
not rule on the validity of the No
Surprises Rule, but found that the
Permit Revocation Rule is relevant to
the court’s review of the No Surprises
Rule. The court, therefore, ordered the
Service to consider the No Surprises
Rule together with the Permit
Revocation Rule in any new rulemaking
proceedings concerning revocation of
incidental take permits containing No
Surprises assurances. On May 25, 2004,
we published in the Federal Register a
final rule (69 FR 29669) withdrawing
the permit revocation regulations
vacated by the court’s order. On that
date, we also published a proposal to
issue new permit revocation regulations
(69 FR 29681). On June 10, 2004, the
court further ordered the Service to

complete the rulemaking on the new
revocation rule no later than December
10, 2004, and to refrain from approving
new incidental take permits or related
documents containing ‘“No Surprises”
assurances until we have completed all
proceedings remanded by the court’s
December 11, 2003, order.

The government complied with the
court’s orders with this rulemaking
action. The Service published a notice
in the Federal Register on May 25,
2004, requesting public comment on
proposed new permit revocation
regulations (69 FR 29681). We requested
comments on the proposed rule and its
interrelationship with the No Surprises
Rule (63 FR 8859). With this rule, we
establish revocation regulations for
incidental take permits at 50 CFR
17.22(b)(8) and 17.32(b)(8). In addition,
the National Marine Fisheries Service
has determined that the court’s orders
require no further action by the National
Marine Fisheries Service.

Summary of Previously Received
Comments

As stated in the proposed rule, we
previously received comments on the
Permit Revocation Rule in response to
our Federal Register notice of February
11, 2000 (65 FR 6916). We addressed
these comments in our affirmation of
the final rule published in the Federal
Register on January 22, 2001 (66 FR
6483). Because we received some of the
same or similar comments in response
to our request for public comment on
our proposal of this rule, our response
to comments below encompasses both
the current and previous comments
regarding incidental take permit
revocation.

Summary of Comments Received

On May 25, 2004, we proposed to
reestablish the Permit Revocation Rule
as originally promulgated on June 17,
1999 (64 FR 32706). In our request for
public comment on the proposed
regulations, we specifically invited
public comment on the following issues:

1. The proposal to reestablish the
Permit Revocation Rule. This rule
would allow the Service to revoke an
incidental take permit as a last resort in
the unexpected and unlikely situation
in which continuation of the permitted
activities would likely jeopardize the
continued existence of the species
covered by the permit and the Service
is not able to remedy the situation
through other means in a timely fashion.

2. The interrelationship of the Permit
Revocation Rule and the No Surprises
Rule, including whether the revocation
standard in the Permit Revocation Rule
is appropriate in light of the regulatory
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assurances contained in the No
Surprises Rule.

3. Whether the revocation standard in
50 CFR 13.28(a)(5) or some other
revocation standard would be more
appropriate for incidental take permits
with No Surprises assurances.

The comment period closed on July
26, 2004. We received approximately
250 comments on our proposed rule
from a variety of entities, including the
National Marine Fisheries Service, two
States, one Tribe, several county and
other local agencies, conservation
groups, industry and trade associations,
and private individuals. Among the
comments were several that questioned
the Service’s compliance with the APA
and one that described difficulty
understanding the proposal. We address
these two issues under General Issues
below. The remainder of the comments
raised specific issues that are
summarized below and discussed in
detail, along with the Service’s
responses, under Specific Issues below.

Because most of the comments we
received covered similar issues and
many of them were form letters, we
grouped the comments according to
issues. The comments ranged widely,
but generally fell into three categories:
(1) the permit revocation regulations are
appropriate as proposed; (2) the permit
revocation regulations inappropriately
limit when the Service can revoke
incidental take permits; and (3) the
permit revocation regulations are overly
protective of listed resources and
undermine the regulatory certainty
provided by the No Surprises Rule. In
addition to comments on the proposed
regulations and the interrelationship of
the proposed regulations and the No
Surprises Rule, we also received
numerous comments on the No
Surprises Rule, habitat conservation
planning, and specific Habitat
Conservation Plans that are beyond the
narrow scope of this particular
rulemaking on the permit revocation
regulations. While these comments are
beyond the scope of this particular
rulemaking and are not addressed here,
we will retain this information for
consideration in any future revisions of
guidance, policy, or rules governing
Habitat Conservation Planning and No
Surprises assurances.

Most commenters who responded
during this comment period supported
the permit revocation regulations as
proposed. Many of these commenters
stated they thought it appropriate for the
permit revocation standard to be the
same as for permit issuance (i.e., based
on the criterion in section 10(a)(2)(B)(iv)
of the ESA (16 U.S.C. 1539(a)(2)(B)(iv))
that “the taking will not appreciably

reduce the likelihood of the survival
and recovery of the species in the
wild”). Many stated the proposed
regulations allow for meaningful
implementation of the No Surprises
Rule in the context of Habitat
Conservation Plans and associated
incidental take permits. Many of these
commenters stated that applying the
general permit revocation standard at 50
CFR 13.28(a)(5) is inappropriate in the
context of the No Surprises Rule and
undercuts the very notion of regulatory
certainty by expanding the conditions
under which permits may be revoked.
Additionally, some of these commenters
stated they found it appropriate for the
Service to step in with additional
funding, lands, or other resources in the
event a species was jeopardized as a
result of any “unforeseen
circumstance.” These commenters did
not view such a situation as
burdensome for the Service or
taxpayers, citing a number of potential
funding sources and other
opportunities.

Numerous commenters expressed
concern that the permit revocation
regulations inappropriately limit when
permits may be revoked (i.e., the
regulations are not adequately
protective of listed resources). Some of
these commenters recommended
revision of: (1) The No Surprises Rule;
(2) the proposed permit revocation
regulations; (3) the general permitting
regulations at 50 CFR 13; or (4) some
combination of these regulations. Some
of these commenters objected to
“boilerplate” language included in
incidental take permits that provided
the same No Surprises assurances to all
permittees. Some of these commenters
were concerned that the Service would
be unable to revoke a permit if the
permittee was unwilling to make
monitoring, management, or other
changes under an adaptive management
plan or was otherwise out of compliance
with the permit. These commenters: (1)
Questioned why the old provision at 50
CFR 13.28(a)(5) should be replaced with
a standard they viewed as less
protective; (2) requested the word
‘““shall” rather than ‘“‘may” be used to
indicate that revocation is not
discretionary; (3) questioned why the
Service should have to step in at public
expense to remedy jeopardy situations
before a permit can be revoked; (4)
questioned what the standard “in a
timely fashion” means or requested this
term be further defined; (5) suggested
that the revocation provision should
also contain a reference to adverse
modification of critical habitat; and (6)
recommended that the word “jeopardy”

be used instead of “appreciable
reduction in the likelihood of survival
and recovery’’ because the commenter
viewed “‘jeopardy” to be a higher
standard.

A few commenters stated the permit
revocation regulations undermined the
No Surprises Rule (i.e., the regulations
are overly protective of listed resources).
The commenters requested: (1) the
Service reaffirm that permit revocation
should be “an action of last resort;”” and
(2) the Service limit permit revocation
to instances where the permittee is not
in compliance with the permit (i.e., no
permit revocation even if a species
would be jeopardized by the
continuation of activities covered under
the permit as long as the plan is being
properly implemented).

The vast majority of commenters,
regardless of the three categories into
which they fell, expressed the view that
the No Surprises Rule and concomitant
permit revocation regulations are
effective incentives that are responsible
for the large increase in the number of
non-federal landowners who have
chosen to participate in the Habitat
Conservation Planning program.

General Issues

Issue: We received several comments
on the public notice process in which
the commenters viewed the Service’s
decision to repropose the same
regulations that were vacated by the
court as a violation of APA procedural
requirements. These commenters felt
the Service should have proposed
permit revocation regulations that
differed from those promulgated in the
June 17, 1999, final rule (64 FR 32706)
and the January 22, 2001, affirmation of
the final rule (66 FR 6483). A few
commenters thought the proposed rule
“deprived the public of meaningful
notice,” lacked sufficient explanation of
the specific issues on which we were
soliciting comments, and “cannot be
interpreted to fairly apprise interested
persons of the subjects and the issues.”
Some of these commenters thought the
Service should have provided more
explanation of the differences between
the proposed rule and the revocation
standard in the general permitting
regulations (i.e., 50 CFR 13.28(a)(5)).

Response: We considered the
revocation standard at 50 CFR
13.28(a)(5), but thought this standard
was not appropriate given the plain
language of section 10(a)(2)(B)(iv) of the
ESA (16 U.S.C. 1539(a)(2)(B)(iv)). We
reviewed the No Surprises assurances
provided at 50 CFR 17.22(b)(5) and
17.32(b)(5) and came to the conclusion
that the proposed rule appropriately
describes the point at which permit



71726

Federal Register/Vol. 69, No. 237/Friday, December 10, 2004 /Rules and Regulations

revocation should occur for a properly
implemented HCP. Therefore, we
reproposed the same regulations that
were vacated, explaining our reasoning
and soliciting public comment. In its
comments, the National Marine
Fisheries Service agreed that the
revocation standard contained in the
proposed rule was appropriate. Our
intent to clarify the relevant standards
for revocation of incidental take permits
was well described in the proposed rule,
and the record of events that led to this
rulemaking was well chronicled. In our
proposal we specifically invited the
public to comment on the
appropriateness of the proposed
standard and if they thought the
revocation standards at 50 CFR
13.28(a)(5) or some other standard was
more appropriate. Through this
rulemaking process we have complied
with the procedural requirements and
the intent of the APA.

Issue: One commenter found it
difficult to understand the proposed
rule and “found the publication in the
Federal Register to be totally inadequate
for even an “informed citizen” to
understand the intent of the proposal or
the historical precedents which required
this rules process.”

Response: The historical events that
led to this rulemaking were well
described in the proposal. Our intent
was to clarify relevant standards for
revocation of incidental take permits
and solicit public comment on the
appropriateness of the proposed
standard. Based on the number of
significant comments we received, the
content of the proposal adequately
described the historical precedents and
the intent of the proposal.

Specific Issues

In this section we address specific
issues relevant to the permit revocation
regulations and the interrelationship of
the permit revocation regulations and
the No Surprises Rule that were raised
by commenters.

Issue: Several commenters viewed the
proposed revocation regulations
coupled with No Surprises assurances
as an inadequate standard to protect
species. To remedy the perceived
inadequacy, some of these commenters
provided recommendations for revisions
of the No Surprises Rule, the regulations
governing incidental take permit
revocation, or both. Suggested revisions
generally included conditioning permits
to allow for periodic evaluation in
effectiveness, modifying the plan to
incorporate new scientific information
or changed conditions, and requiring
performance bonds to ensure
accountability. A couple of commenters

requested that the Addendum to the
HCP Handbook, the so-called Five Point
Policy (65 FR 35242), be promulgated as
a regulation. Some of these commenters
objected to “boilerplate” language
included in incidental take permits that
they thought provided the same level of
No Surprises assurances to all
permittees. They viewed this approach
as inadequate to achieve regulatory
assurances commensurate with the level
of scientific rigor underlying the HCP,
the level of uncertainty regarding the
conservation of the species, and the
duration of the associated incidental
take permit. A couple of commenters
thought there should be flexibility in the
level of assurances provided and that
the Service should negotiate the level of
assurances and the conditions for
permit revocation on a case-by-case
basis.

Response: We address these
comments together, because the
concerns raised are related to several
aspects of permit issuance and
revocation. In order to provide a clear
response to this suite of issues, we begin
by summarizing the permit process,
specifically permit issuance criteria and
the No Surprises Rule. In order for an
applicant to receive an incidental take
permit with No Surprises assurances,
the Service must receive commitments
from the applicant. The specific
commitments vary widely and are
unique to each plan, but generally the
applicant must submit a Habitat
Conservation Plan (HCP) that, among
other things, includes measures to
minimize and mitigate impacts and
ensures adequate funding to implement
the proposed plan. The HCP must
support findings that the amount of
incidental take of species covered by the
plan and included on the incidental
take permit will not appreciably reduce
the likelihood of the survival and
recovery of the species in the wild. In
addition to these findings and other
issuance criteria in section 10(a)(2)(B) of
the ESA that must be met, an applicant
must demonstrate that (1) the species
are adequately covered by the plan, (2)
the plan has included provisions for
changed circumstances and unforeseen
circumstances, and (3) the applicant has
ensured funding for changed
circumstances. Changed circumstances
are changes affecting a species or
geographic area covered by an HCP that
can reasonably be anticipated and
planned for by plan developers and the
Service. Unforeseen circumstances are
changes affecting a species or
geographic area covered by a
conservation plan that could not
reasonably have been anticipated by

plan developers and the Service at the
time of the conservation plan’s
negotiation and development, and that
result in a substantial and adverse
change in the status of the covered
species.

Most commenters’ concerns and
suggested revisions to the No Surprises
Rule or the permit revocation rule are
already addressed in guidance
developed jointly by the Service and the
National Marine Fisheries Service in the
form of an addendum to the HCP
Handbook published on June 1, 2000,
known as the “Five Point Policy” (65 FR
35242). The Five Point Policy provides
clarifying guidance for the Service’s and
the National Marine Fisheries Service’s
administration of the incidental take
permit program and for those applying
for an incidental take permit. The Five
Point Policy is considered agency
policy, and the Service is fully
committed to its implementation.

As described in the Five Point Policy,
an HCP applicant must identify
biological goals and objectives of the
plan and must develop an operating
conservation program (i.e., conservation
management activities expressly agreed
upon and described in the HCP and
implemented as part of the plan) to
achieve these goals and objectives. As
part of the operating conservation
program, the applicant must develop a
management plan with an appropriate
level of flexibility, such as an adaptive
management plan, and a monitoring
program to assess the effectiveness of
the management plan and other
conservation measures being
implemented under the operating
conservation program. If all issuance
criteria have been met, the duration of
the permit is then determined by
considering a number of factors,
including the period of time over which
the permittee’s activities will occur, the
reliability of information underlying the
HCP, the length of time necessary to
implement and achieve the benefits of
the operating conservation program, the
extent to which the program
incorporates adaptive management
strategies, and the level of biological
uncertainty associated with the plan. In
general, a long permit duration is likely
to require a comprehensive adaptive
management plan and minimal
biological uncertainty.

The Five Point Policy also extends the
minimum public comment period for
most HCPs based on the complexity of
the proposed plans. This increased
public comment period assists the
Service and the applicant in gathering
information that may have been missed
during the development of the HCP.
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Through this process, an applicant,
with assistance from the Service,
develops an HCP that includes periodic
review, modification to the plan to
accommodate new scientific
information, and funding that is assured
through a variety of means, including
performance bonds, all of which are
mutually agreed upon in the operating
conservation program developed to
implement the plan. Rather than
negotiate a different set of assurances
and a different set of revocation criteria
for each incidental take permit, the
Service chose a threshold approach,
where the applicant only receives No
Surprises assurances for species that are
adequately covered by the HCP.
Determinations as to whether a species
is adequately covered by a plan are
made on a case by case basis, a process
in which the Service considers the
scientific rigor underlying the particular
plan and any uncertainty associated
with the plan and its operating
conservation program as described
above, and then ensures that
appropriate monitoring, reporting,
modification, and funding measures are
included, and determines the
appropriate duration of the permit and
what type and amount of take, if any,
can be authorized for each species.

Once a permit is issued, the permittee
must properly implement the plan (i.e.,
fully implement all commitments and
provisions agreed to in the HCP,
associated Implementing Agreement (if
any), and incidental take permit) to
receive No Surprises assurances and the
assurance that permit revocation would
be an ““action of last resort.” This
approach, which includes planning for
change and contingencies, but uses one
revocation standard for all, leads to
greater consistency in our
implementation of the Habitat
Conservation Planning program while
taking into account the unique
circumstances associated with each
plan.

Issue: One State and numerous other
commenters expressed concern
regarding the Service’s ability to revoke
a permit under the proposed permit
revocation regulations if a permit holder
is not in compliance with their permit
and under what timeframe this action
would occur.

Response: Nothing in the permit
revocation regulations, including the
provisions in 50 CFR 17.22(b)(8) and
17.32(b)(8) precludes the Service from
suspending and, if necessary, revoking
an incidental take permit if the
permittee fails to comply with any of
the terms and conditions of the
incidental take permit. First, section
10(a)(2)(C) of the ESA provides that the

Service “shall revoke” an incidental
take permit if the Service “finds that the
permittee is not complying with the
terms and conditions of the permit.”
Moreover, §§17.22(b)(8) and 17.32(b)(8)
of the regulations state that the
revocation provisions in 50 CFR
13.28(a)(1)—(4) apply to incidental take
permits. Under these regulations, if a
permittee is not properly implementing
the HCP (for example, if the permittee
is not adhering to the agreed-upon
adaptive management program and
monitoring regime or is not funding the
operating conservation program as
agreed), then the Service can suspend
the permit (50 CFR 13.27(a)). And if the
permittee fails within 60 days to correct
deficiencies that were the cause of a
permit suspension, then the Service can
revoke the permit under 50 CFR
13.28(a)(2).

Issue: A few commenters were
concerned that the Service would be
unable to take any action if a permittee
is in compliance with the plan, but the
plan is not working as expected (i.e., a
substantial and adverse change in the
status of a covered species has occurred)
and the permittee is unwilling to modify
the plan (i.e., make monitoring,
management, or other changes to the
operating conservation program).

Response: The No Surprises Rule
places limits on the Service’s ability to
require additional measures to respond
to changes in circumstances after an
incidental take permit is issued. It does
not, however, affect the Service’s
revocation authority under the ESA. So
long as the permittee is complying with
the terms and conditions of the plan, the
No Surprises Rule allows the Service to
require additional conservation and
mitigation measures of the permittee to
respond to unforeseen circumstances;
however, such measures must be
limited to modifications of the
conservation plan’s operating
conservation program that do not
involve the commitment of additional
land, water, or financial compensation
or restrictions on the use of land, water,
or other natural resources otherwise
available for development or use under
the HCP. The No Surprises Rule thus
provides latitude to make changes to the
plan as long as no additional cost (i.e.,
land, water, funding, or other resources)
is required of the permittee. However,
the Service’s revocation authority under
the ESA allows the Service to revoke an
incidental take permit even if the
permittee is in compliance with the
terms and conditions of the permit, if
the permitted activity would
appreciably reduce the likelihood of the
survival and recovery of the species in
the wild. This permit revocation rule

does not create or change this authority,
but describes the circumstances under
which the Service would exercise it.
Issue: Some commenters did not see
why the old provision in 50 CFR
13.28(a)(5) should be replaced with a
standard they viewed as less protective.
They viewed the proposed incidental
take permit revocation standard and the
general permitting standard at
§ 13.28(a)(5) as significantly different.
Some of these commenters viewed the
general permitting revocation standard
that allows the Service to revoke an
incidental take permit when the
“population(s) of the wildlife or plant
that is the subject of the permit declines
to the extent that continuation of the
permitted activity would be detrimental
to maintenance or recovery of the
affected population,” as the appropriate
standard. A couple of these commenters
thought the Service should be able to
revoke incidental take permits if they
are found to impair a species’ long-term
recovery, not just their short-term
survival. A couple of commenters
requested the word ““shall” rather than
“may”’ be used in the rule to indicate
that revocation is not discretionary.
Response: We think that the standard
for revocation of a permit should be the
same as the standard for issuing the
permit. In its comments, the National
Marine Fisheries Service agreed that
this standard for revocation was
appropriate. When Congress amended
the ESA in 1982 to create the HCP
permit program, it clearly indicated that
the relevant focus would be at the
species level. Section 13.28(a)(5)
predates the 1982 amendments and
focuses only on the wildlife population
in the permitted area. We therefore
believe that it is appropriate to replace
§ 13.28(a)(5) with a provision that more
accurately reflects the congressional
intent behind the 1982 amendments.
The timeframes “short-term” and “long-
term”’ referred to by the commenter in
reference to survival and recovery of
species are not applicable here and are
not a condition imposed on the Service
for permit revocation. Under the new
revocation provision, a permit may be
revoked if effects to a population of a
species affected by the permitted
activity are determined to appreciably
reduce the likelihood of survival and
recovery of the species in the wild
regardless of the time period over which
this decline in the species’ status is
expected to take. In the unlikely event
that an activity covered by a properly
implemented incidental take permit is
found likely to appreciably reduce the
likelihood of the survival and recovery
of any listed species in the wild and the
problem cannot be corrected through
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the unforeseen circumstances procedure
of 50 CFR 17.22(b)(5)(iii) or 50 CFR
17.32(b)(5)(iii) or the additional actions
provisions of 50 CFR 17.22(b)(6) or 50
CFR 17.32(b)(6), the Service will, as a
matter of last resort, undertake the
revocation procedures as described in
50 CFR 13.28(b) and 50 CFR 13.29.

The new revocation provision
established in §§17.22(b)(8) and
17.32(b)(8) is written in a manner that
indicates when revocation is not
permissible instead of when it is. As a
result, the suggestion that the word
“may” be changed to “shall” is not
practical. In addition, decisions
involving permit revocation are fact-
intensive and will require the exercise
of discretion on the part of the agency.
It is therefore questionable whether
permit revocation standards can be
described as being mandatory versus
discretionary. We decline to substitute
“shall” for “may” in the rule as the
regulations are phrased to describe only
those circumstances under which
revocation is permissible within the
agency’s discretion.

Issue: Several commenters
recommended that the word “jeopardy”’
be used instead of “appreciable
reduction in the likelihood of survival
and recovery”’ because the commenters
viewed ‘““jeopardy’’ to be a higher
standard.

Response: The revocation standard in
§§17.22(b)(8) and 17.32(b)(8) is
effectively the same as the jeopardy
standard. As stated in the background
section of this publication, the criterion
at section 10(a)(2)(B)(iv) of the ESA (16
U.S.C. 1539(a)(2)(B)(iv)) that the taking
will not “appreciably reduce the
likelihood of the survival and recovery’
of the species in the wild is
substantially identical to the definition
of “jeopardize the continued existence
of” in the joint Department of the
Interior/Department of Commerce
regulations implementing section 7 of
the ESA (50 CFR 402.02). The Service is
required to avoid jeopardizing the
continued existence of any listed
species under section 7 of the ESA and
would do so by revoking the incidental
take permit if other actions to avoid the
jeopardy are not available.

Issue: A couple of commenters
suggested that the revocation provision
should also contain a reference to
adverse modification of critical habitat.

Response: We do not see the need to
add a reference to adverse modification
of critical habitat. The statutory
issuance criterion embodied in the new
revocation provision applies only to
actions that are likely to appreciably
reduce the likelihood of the survival
and recovery of the species in the wild,

s

and makes no reference to critical
habitat. We decline to expand the
revocation provisions beyond the scope
of the statutory issuance criterion.

Issue: Both States and several other
commenters recommended that the
phrase “in a timely fashion” be further
defined or a timeframe be added to the
rule that would establish when the
Service would take revocation action.

Response: The phrase “in a timely
fashion” was included in the proposed
revocation provision to indicate that the
Service would not move to revoke an
incidental take permit the instant a
concern about the effect of an activity
on the species’ likelihood of survival
and recovery is identified, but only if
subsequent efforts to remedy the
situation were not successful. Because
each HCP is case-specific, it is not
possible to define what remedying in “a
timely fashion” will mean in all
instances. Whether a response can be
deemed timely or not will depend on
highly fact-specific issues, including the
species involved and the source of the
problem. However, like other such
subjective terms that appear in laws and
regulations, “in a timely fashion” is
intended to be a reasonable period of
time to allow for a good faith effort on
the part of the Service and other
interested parties to remedy the
situation for the specific case at hand.
In most cases we assume “in a timely
fashion” would likely be a few days to
a few months depending on the species
involved and the source of the problem,
but a shorter or longer period of time
may be appropriate in some situations.
Because we cannot define a more
precise timeframe, we have decided to
delete the phrase “in a timely fashion”
from the final rule.

This change in the rule will have no
effect on the actual period of time it
would take the Service to remedy such
a situation or to come to the conclusion
that we cannot remedy the situation and
need to revoke the permit. The
timeframe needed to make this
determination is a function of the No
Surprises procedures to determine if
unforeseen circumstances exist (see 50
CFR 17.22(b)(5)(iii) and 50 CFR
17.32(b)(5)(iii)). We review that process
here to clarify this issue. The Service
has the burden of demonstrating that
unforeseen circumstances exist using
the best scientific and commercial data
available. These findings must be
clearly documented and based upon
reliable technical information regarding
the status and habitat requirements of
the affected species. The Service will
consider, but not be limited to, the
following factors: (1) Size of the current
range of the affected species; (2)

percentage of range adversely affected
by the conservation plan; (3) percentage
of range conserved by the conservation
plan; (4) ecological significance of that
portion of the range affected by the
conservation plan; (5) level of
knowledge about the affected species
and the degree of specificity of the
species’ conservation program under the
conservation plan; and (6) whether
failure to adopt additional conservation
measures would appreciably reduce the
likelihood of survival and recovery of
the affected species in the wild.

If unforeseen circumstances are found
to exist, the Service will consider
changes in the operating conservation
program or additional mitigation
measures. However, measures required
of the permittee must be as close as
possible to the terms of the original
HCP. Any adjustments or modifications
will not include requirements for
additional land, water, or financial
compensation, or additional restrictions
on the use of land, water, or other
natural resources otherwise available for
development or use under the HCP,
unless the permittee consents to such
additional measures or such measures
are provided by some other interested
party. The Service will work with the
permittee to increase the effectiveness of
the HCP’s operating conservation
program to address the unforeseen
circumstances without requiring the
permittee to provide an additional
commitment of resources. If the Service
determines additional mitigation on
behalf of the species is needed, the
Service may request, but cannot require,
the permittee to voluntarily undertake
such measures. The Service has a wide
array of authorities and resources that
can be used to provide additional
protection for the species. The Service
will also work with other appropriate
entities to find a remedy. However, if it
is determined that the continuation of
the permitted activity would
appreciably reduce the likelihood of
survival and recovery for one or more
species in the wild and no remedy can
be found and implemented, the Service
will move to revoke the permit in
accordance with the administrative
procedures of 50 CFR 13.28(b) and
13.29.

Issue: One commenter stated the
terms “remedied” and ‘““inconsistency”
in the proposed rule are ambiguous and
should be clarified. More specifically,
the commenter requested we explain the
process associated with the “remedy”
and the public’s role when the Service
is pursuing “‘remedies?”’

Response: The term “remedied” is
case specific. As described in the
response to the previous issue, through
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the process of determining if unforeseen
circumstances exist, the Service will
identify a remedy, if any exists, specific
to the situation. The term “inconsistent”
means “‘not in accordance with.” As
used in the regulations it means that
continuation of activities covered by the
HCP will appreciably reduce the
likelihood of the survival and recovery
for one or more species in the wild.
Pursuit of a remedy is not a public
process; however, the Service will work
with any appropriate entities, including
members of the public, to identify a
remedy.

Issue: The commenting Tribe
recommended amending the proposed
regulations to include language
conditioning permit revocation such
that a permit issued to an “Indian
Tribe,” as defined in Secretarial Order
No. 3206, cannot be revoked unless the
Department first determines that such
inconsistency cannot be remedied
through (1) the reasonable regulation of
non-Indian activities, (2) revocation is
the least restrictive alternative available
to remedy the inconsistency, (3)
revocation of the permit does not
discriminate against Indian activities,
either as stated or applied; and (4)
voluntary tribal measures are not
adequate to remedy the inconsistency.

Response: In accordance with the
Secretarial Order 3206, ‘““American
Indian Tribal Rights, Federal-Tribal
Trust Responsibilities, and the
Endangered Species Act” (June 5, 1997);
the President’s memorandum of April
29, 1994, “Government-to-Government
Relations with Native American Tribal
Governments” (59 FR 22951); E.O.
13175; and the Department of the
Interior’s Manual at 512 DM 2, we
understand that we must relate to
recognized Federal Indian Tribes on a
Government-to Government basis.
However, the permit revocation
regulations pertain to voluntary
agreements, Habitat Conservation Plans,
in which Tribes and individuals are not
required to participate unless they
volunteer to do so. Therefore, these
regulations may have effects on Tribal
resources and Native American Tribes,
but solely at their discretion, should
those Tribes or individuals choose to
participate in the voluntary program.
We view the permit revocation
regulations, as proposed, along with the
No Surprises Rule and our
responsibilities under Secretarial Order
3206 and other policies, to provide
adequate assurances to allow Tribes to
enter into these voluntary agreements
without including the suggested
revisions.

Issue: Several commenters questioned
why the Service should have to step in

at public expense to remedy jeopardy
situations before a permit can be
revoked. One commenter stated that the
Service is “ill-equipped to take on the
responsibility of implementing
mitigation measures when unforeseen
circumstances arise.”

Response: In the February 23, 1998,
“No Surprises” final rule, we provided
the rationale for committing the agency
to step in and attempt to remedy
jeopardy situations in cases where the
permittee is in full compliance with the
permit and has a properly implemented
conservation plan in place. In exchange
for assurances, the HCP permittee has
agreed to undertake extensive planning
and to include contingencies and
assurances for additional funding for
such contingencies, to address changed
circumstances. This requirement does
not exist in other Federal permitting
programs. We believe it is fair, therefore,
to commit the agency to step in and
address unforeseen circumstances. The
Service believes that it will be rare for
unforeseen circumstances to result in a
violation of an incidental take permit’s
issuance criteria. However, in such
cases, the Service will use all of our
authorities, will work with other
Federal agencies and other appropriate
entities to rectify the situation, and
work with the permittee to redirect
conservation and mitigation measures to
remedy the situation. The Service has a
wide array of authorities and resources
that can be used to provide additional
protection for threatened or endangered
species covered by an HCP. Among
those authorities and resources are a
variety of grants administered by the
Service, cooperative agreements with
States, section 5 land acquisition
authority, section 7(a)(1) interagency
cooperation, recovery implementation,
and other programs. Nevertheless, the
new permit revocation rule recognizes
that, if these efforts fail and jeopardy to
a listed species persists, then the
Service, pursuant to the ESA, may
revoke the permit even if the permittee
is fully complying with the terms and
conditions of the permit.

Issue: One State commenter
recommended close coordination with
State fish and wildlife agencies during
the mediation process to help in the
determination of jeopardy for the
species, and during the identification of
potential alternatives to permit
revocation.

Response: Under the Service’s
interagency cooperative policy
regarding the role of State agencies in
Endangered Species Act activities (59
FR 34275), it is the policy of the Service
to utilize the expertise and solicit
information and participation of State

agencies in all aspects of the Habitat
Conservation Planning process. In the
event of unforeseen circumstances, the
Service will work with the permittee,
the State, and any other appropriate
entities to increase the effectiveness of
the HCP’s operating conservation
program to address unforeseen
circumstances without requiring the
permittee to produce an additional
commitment of resources as stated
above and to identify alternatives to
permit revocation. Under 50 CFR
17.22(b)(6) and 17.32(b)(6), the Service
is not limited or constrained—nor is any
other Federal, State, local, or tribal
government agency, or a private entity
constrained—from taking additional
actions at its own expense to protect or
conserve a species included in a
conservation plan.

Issue: A few commenters stated that
the permit revocation regulations
undermine the No Surprises Rule. A
couple of these commenters thought the
Service should limit permit revocation
to instances where the permittee is not
in compliance with the permit. One
commenter questioned the Service’s
authority to revoke a permit, citing
section 10(a)(2)(C) of the ESA, which
states, “‘the Secretary shall revoke a
permit issued under this paragraph if he
finds that the permittee is not
complying with the terms and
conditions of the permit.” This
commenter viewed this revocation
standard as negating the existence of
any general authority to revoke
incidental take permits on other
conditions (i.e., 50 CFR 13.28(a)(1)
through (4)). Furthermore, this
commenter did not think the Service
could revoke a permit under the
authority of section 7 of the ESA (16
U.S.C. section 1536(7)(a)(2)) to avoid
jeopardy once an incidental take permit
had been issued.

Response: Because this permit
revocation rule codifies and clarifies the
statutory permit revocation standard, it
does not affect the No Surprises Rule.
The Service’s general permitting
regulations in 50 CFR part 13 predate
the 1982 amendments to the ESA that
added the incidental take permit
provisions to the ESA. By their terms,
these regulations apply to all ESA
permits, including incidental take
permits (see 50 CFR 13.3). The Service
has always considered incidental take
permits to be subject to the general 50
CFR part 13 regulations and includes as
a standard condition in all incidental
take permits that they are subject to 50
CFR part 13. Nothing in section
10(a)(2)(C) indicates otherwise. It states
that the Service shall revoke a permit if
the permittee fails to comply with the
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terms and conditions of the permit, but
it does not indicate that this is the sole
permissible basis for revocation.
Moreover, the legislative history of the
1982 ESA amendments shows that the
language was included simply to
emphasize that an incidental take
permit, like any other section 10 permit,
should be revoked if the permittee fails
to comply with its terms and conditions.

Furthermore, the Service’s act of
issuing an incidental take permit under
section 10(a)(1)(B) is a Federal action,
subject to the section 7(a)(2) duty to
insure that the action is not likely to
jeopardize the continued existence of
any endangered or threatened species or
result in the destruction or adverse
modification of designated critical
habitat. Congress emphasized the
importance of this duty in the incidental
take permit context by expressly
including an issuance criterion that
mirrors the regulatory definition
established for jeopardizing the
continued existence of a listed species
in the wild. If, at any time, carrying out
such an action (i.e., implementing an
HCP) is found likely to appreciably
reduce the likelihood of the survival
and recovery for one or more species in
the wild, the Service can no longer
authorize such action and must amend
or revoke the permit. Under the No
Surprises Rule, if the Service finds that
unforeseen circumstances exist and
additional conservation measures are
needed to avoid appreciably reducing
the likelihood of survival and recovery
of a listed species in the wild, the
Service must remedy the situation at its
own expense or in cooperation with the
permittee or other appropriate entities.
If no remedy can be found or
implemented, the Service, as a last
resort, will revoke the permit.

Issue: Many commenters requested
the Service reaffirm that permit
revocation should be “an action of last
resort.”

Response: As we stated in our notice
of February 11, 2000 (65 FR 6916), and
in our final rule of January 22, 2001 (66
FR 6483), “the Service is firmly
committed, as required by the “No
Surprises” final rule, to utilizing its
resources to address any such
unforeseen circumstances,” and we
view the revocation provision ““as a last
resort in the narrow and unlikely
situation in which an unforeseen
circumstance results in likely jeopardy
to a species covered by the permit and
the Service has not been successful in
remedying the situation through other
means.” We continue to adhere to this
position and view permit revocation
under the terms of this rule as an
unlikely action of last resort.

Revisions to the Proposed Rule

In §§17.22(b)(8) and 17.32(b)(8) we
deleted the phrase “in a timely fashion”
from the regulations. Because each HCP
is unique, the situation associated with
a finding of unforeseen circumstances
and a determination that continued
activity under the permit would
appreciably reduce the likelihood of
survival and recovery of a species
covered by the permit is case-specific;
therefore, it is not possible to define
what remedying a situation in “‘a timely
fashion” will mean in all instances.
Because we cannot define a precise
timeframe in which we would remedy
such a situation or revoke an incidental
take permit, we have deleted this phrase
from the final rule. However, the
procedures in §§ 17.22(b)(5)(iii) and
17.32(b)(5)(iii) for determining if
unforeseen circumstances exist describe
the administrative steps that must be
followed.

Required Determinations

Regulatory Planning and Review

In accordance with Executive Order
12866, this document is a significant
rule because it may raise novel legal or
policy issues, and was reviewed by the
Office of Management and Budget
(OMB) in accordance with the four
criteria discussed below.

(a) This rule will not have an annual
economic effect of $100 million or more
or adversely affect an economic sector,
productivity, jobs, the environment, or
other units of government.

(b) This rule is not expected to create
inconsistencies with other agencies’
actions. These regulations would amend
potentially conflicting permitting
regulations established for a voluntary
program, Habitat Conservation
Planning, for non-Federal property
owners and would not create
inconsistencies with the actions of non-
Federal agencies.

(c) This regulation is not expected to
significantly affect entitlements, grants,
user fees, loan programs, or the rights
and obligations of their recipients.

(d) OMB has determined that this rule
may raise novel legal or policy issues
and, as a result, this rule has undergone
OMB review. This rule is a direct
response to a previous legal challenge.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment

a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small government
jurisdictions), unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
The Regulatory Flexibility Act requires
Federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
economic impact on a substantial
number of small entities.

Pursuant to the Regulatory Flexibility
Act, we certified to the Small Business
Administration that these regulations
would not have a significant economic
impact on a substantial number of small
entities. The proposed changes clarify
the circumstances under which an
incidental take permit issued under the
authority of section 10(a)(1)(B) of the
Endangered Species Act might be
subject to revocation. As of September
27, 2004, the Service has approved 470
Habitat Conservation Plans (HCPs) and
issued 737 incidental take permits
associated with these HCPs, and none
have required revocation. As identified
in the preamble and the response to
comments, the specific circumstances
under which the proposed regulations
would provide for revocation are
expected to be extraordinarily rare.

Small Business Regulatory Enforcement
Fairness Act

This regulation will not be a major
rule under 5 U.S.C. 801 et seq., the
Small Business Regulatory Enforcement
Fairness Act.

(a) This regulation would not produce
an annual economic effect of $100
million.

(b) This regulation would not cause a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions.

(c) This regulation would not have a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

Executive Order 13211

On May 18, 2001, the President issued
an Executive Order (E.O. 13211) on
regulations that significantly affect
energy supply, distribution, and use.
Executive Order 13211 requires agencies
to prepare Statements of Energy Effects
when undertaking certain actions.
Although this rule is a significant action
under Executive Order 12866, it is not
expected to significantly affect energy
supplies, distribution, or use. Therefore,
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this action is not a significant energy
action and no Statement of Energy
Effects is required.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.):

(a) The Service has determined and
certifies pursuant to the Unfunded
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that this rulemaking will not
impose a cost of $100 million or more
in any given year on local or State
governments or private entities. No
additional information will be required
from a non-Federal entity solely as a
result of this rule. These regulations
implement a voluntary program; no
incremental costs are being imposed on
non-Federal landowners.

(b) These regulations will not produce
a Federal mandate of $100 million or
greater in any year; that is, this rule is
not a “significant regulatory action”
under the Unfunded Mandates Reform
Act.

Takings

In accordance with Executive Order
12630, these regulations do not have
significant takings implications
concerning taking of private property by
the Federal Government. These
regulations pertain to a voluntary
program that does not require
individuals to participate unless they
volunteer to do so. Therefore, these
regulations have no impact on personal
property rights.

Federalism

These regulations will not have
substantial direct effects on the States,
in the relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among various levels of
government. Therefore, in accordance
with Executive Order 13132, the Service
has determined that this rule does not
have sufficient federalism implications
to warrant a Federalism Assessment.

Civil Justice Reform

In accordance with Executive Order
12988, the Department of the Interior
has determined that this rule does not
unduly burden the judicial system and
meets the applicable standards provided
in sections 3(a) and 3(b)(2) of the Order.

Paperwork Reduction Act

This rule would not impose any new
requirements for collection of
information associated with incidental
take permits other than those already
approved for incidental take permits
under the Paperwork Reduction Act (44

U.S.C. 3501 et seq.). This rule will not
impose new recordkeeping or reporting
requirements on State or local
governments, individuals, businesses, or
organizations. We may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
Control Number.

National Environmental Policy Act

The Department of the Interior has
determined that the issuance of this rule
is categorically excluded under the
Department’s NEPA procedures in 516
DM 2, Appendix 1.10.

Government-to-Government
Relationship With Indian Tribes

In accordance with the Secretarial
Order 3206, “American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act” (June 5, 1997); the
President’s memorandum of April 29,
1994, “Government-to-Government
Relations with Native American Tribal
Governments” (59 FR 22951); E.O.
13175; and the Department of the
Interior’s Manual at 512 DM 2, we
understand that we must relate to
recognized Federal Indian Tribes on a
Government-to Government basis.
However, these regulations pertain to
voluntary agreements, Habitat
Conservation Plans, in which Tribes and
individuals are not required to
participate unless they volunteer to do
so. Therefore, these regulations may
have effects on Tribal resources and
Native American Tribes, but solely at
their discretion, should those Tribes or
individuals choose to participate in the
voluntary program.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Final Regulation Promulgation

m For the reasons set out in the preamble,
the Service amends Title 50, Chapter [,
subchapter B of the Code of Federal
Regulations, as set forth below.

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C. 4201—4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

m 2. Amend § 17.22 by adding a new
paragraph (b)(8) to read as follows:

§17.22 Permits for scientific purposes,
enhancement of propagation or survival, or
for incidental taking.
* * * * *

(b) E

(8) Criteria for revocation. A permit
issued under paragraph (b) of this
section may not be revoked for any
reason except those set forth in
§ 13.28(a)(1) through (4) of this
subchapter or unless continuation of the
permitted activity would be inconsistent
with the criterion set forth in 16 U.S.C.
1539(a)(2)(B)(iv) and the inconsistency
has not been remedied.
* * * * *

m 3. Amend § 17.32 by adding a new
paragraph (b)(8) to read as follows:

§17.32 Permits—general.
* * * * *

(b) * % %

(8) Criteria for revocation. A permit
issued under paragraph (b) of this
section may not be revoked for any
reason except those set forth in
§ 13.28(a)(1) through (4) of this
subchapter or unless continuation of the
permitted activity would be inconsistent
with the criterion set forth in 16 U.S.C.
1539(a)(2)(B)(iv) and the inconsistency

has not been remedied.
* * * * *

Dated: November 23, 2004.
Craig Manson,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 04—27202 Filed 12—9-04; 8:45 am)]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[Docket No. 040617186-4302; 1.D. 120704A]

International Fisheries; Pacific Tuna
Fisheries; Restrictions for 2004 Purse
Seine and Longline Fisheries in the
Eastern Tropical Pacific Ocean

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce.

ACTION: Fishing closure, restrictions.

SUMMARY: NMFS publishes this
document to prevent overfishing of
bigeye tuna in the eastern tropical
Pacific Ocean (ETP), consistent with
recommendations by the Inter-American
Tropical Tuna Commission (IATTC) that
have been approved by the Department
of State (DOS) under the Tuna
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Conventions Act. NMFS hereby closes
the U.S. longline fishery for bigeye tuna
in the Convention Area for the
remainder of 2004 because the bigeye
tuna catch in the Convention Area has
reached the reported level of catch made
in 2001. This action is intended to limit
fishing mortality on bigeye tuna stock
caused by longline fishing in the
Convention Area and contribute to the
long-term conservation of bigeye tuna
stock at levels that support healthy
fisheries.

DATES: Effective from December 13,
2004 through the end of the 2004 fishing
season, unless NMFS publishes a
superceding document in the Federal
Register.

ADDRESSES: Southwest Regional
Administrator, Southwest Region,
NMFS, 501 W. Ocean Blvd., Suite 4200,
Long Beach, CA 90902—4213.

This Federal Register document is
also accessible via the Internet at the
Office of the Federal Register’s website
at http://www.gpoaccess.gov/.

FOR FURTHER INFORMATION CONTACT: ]
Allison Routt, Sustainable Fisheries
Division, Southwest Region, NMFS,
(562) 980—4030.

SUPPLEMENTARY INFORMATION: The
United States is a member of the IATTC,
which was established under the
Convention for the Establishment of an
Inter-American Tropical Tuna
Commission signed in 1949
(Convention). The IATTC was
established to provide an international
arrangement to ensure the effective
international conservation and
management of highly migratory species
of fish in the Convention Area. The
Convention Area is defined to include
the waters of the ETP bounded by the
coast of the Americas, the 40° N. and
40° S. parallels, and the 150° W.
meridian. The IATTC has maintained a
scientific research and fishery
monitoring program for many years and
annually assesses the status of stocks of
tuna and the fisheries to determine
appropriate harvest limits or other
measures to prevent overexploitation of
tuna stocks and promote viable
fisheries. Under the Tuna Conventions
Act, 16 U.S.C. 951-962, NMFS must
publish regulations to carry out IATTC
recommendations and resolutions that
have been approved by DOS. A
proposed rule and request for comments
was published in the Federal Register
(69 FR 122) on June 25, 2004, and a final
rule was published on November 12,
2004 (69 FR 65382). The Southwest
Regional Administrator also is required
by regulations at 50 CFR 300.29(b)(3) to
issue a direct notice to the owners or

agents of U.S. vessels that operate in the
ETP of actions recommended by the
IATTC and approved by the DOS.
Notices to the fleet were issued in
October 2003, May 2004, and again in
October 2004 regarding these actions.

The November 12, 2004, final rule
provides that the U.S. longline fishery
for bigeye tuna in the Convention Area
will close for the remainder of calendar
year 2004 if the catch of bigeye tuna by
U.S. longline vessels in the Convention
Area reaches 150 mt, which is the
amount estimated to have been caught
by the U.S. longline fishery in the
Convention Area in 2001. Specifically,
once the fishery is closed upon reaching
the 2001 catch level, no bigeye tuna may
be caught and retained by U.S. longline
vessels in the Convention Area during
the remainder of calendar year 2004.

NMFS has determined that the 150 mt
catch level has been reached and hereby
closes the U.S. longline fishery for
bigeye tuna in the Convention Area for
the remainder of the year 2004. It is
therefore prohibited for a U.S. longline
vessel to catch and retain bigeye tuna in
the Convention Area from the effective
date of this action through December 31,
2004.

Authority: 16 U.S.C. 951-962.
Dated: December 7, 2004.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04-27177 Filed 12—9-04; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[1.D. 120704C]

Atlantic Highly Migratory Species;
Bluefin Tuna Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Quota transfer; fishery
reopening; catch limit adjustment.

SUMMARY: NMF'S has determined that
Atlantic bluefin tuna (BFT) quota
transfers from the Atlantic tunas
General, Harpoon, and Incidental
Longline categories to the Angling and
Reserve categories, are warranted. In
addition, NMFS is reopening the
coastwide General category BFT fishery
and reopening the Angling category BFT
fishery. Finally, NMFS prohibits

retention of school BFT less than 47
inches (119 cm) in the recreational
fishery for the remainder of the fishing
year. These actions are being taken to
ensure that U.S. BFT harvest is
consistent with recommendations of the
International Commission for the
Conservation of Atlantic Tunas (ICCAT),
pursuant to the Atlantic Tunas
Convention Act (ATCA), and to meet
domestic management objectives under
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) and the Fishery
Management Plan for Atlantic Tunas,
Swordfish and Sharks (HMS FMP).
DATES: The effective date of the BFT
quota transfers and recreational catch
limit adjustment is December 7, 2004
through May 31, 2005. The effective
dates for the reopening of the General
and Angling categories, as specified in
this rule, are provided in Table 1 under
SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT: Brad
McHale at (978) 281-9260.
SUPPLEMENTARY INFORMATION:
Regulations implemented under the
authority of the ATCA (16 U.S.C. 971 et
seq.) and the Magnuson-Stevens Act (16
U.S.C. 1801 et seq.) governing the
harvest of BFT by persons and vessels
subject to U.S. jurisdiction are found at
50 CFR part 635. Section 635.27
subdivides the U.S. BFT quota
recommended by ICCAT among the
various domestic fishing categories, and
together with General category effort
controls are specified annually under
procedures specified at 50 CFR
635.23(a) and 635.27(a). The proposed
initial 2004 BFT Quota and General
category effort controls were filed with
the Office of the Federal Register on
December 7, 2004.

Quota Transfer

Under the implementing regulations
at 50 CFR 635.27(a)(8), NMFS has the
authority to transfer quotas among
categories, or, as appropriate,
subcategories, of the fishery, after
considering the following factors: (1)
The usefulness of information obtained
from catches in the particular category
for biological sampling and monitoring
of the status of the stock; (2) the catches
of the particular category quota to date
and the likelihood of closure of that
segment of the fishery if no allocation is
made; (3) the projected ability of the
vessels fishing under the particular
category quota to harvest the additional
amount of BFT before the end of the
fishing year; (4) the estimated amounts
by which quotas established for other
gear segments of the fishery might be
exceeded; (5) the effects of the transfer
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on BFT rebuilding and overfishing; and
(6) the effects of the transfer on
accomplishing the objectives of the
HMS FMP.

If it is determined, based on the
factors listed here and the probability of
exceeding the total quota, that vessels
fishing under any category or
subcategory quota are not likely to take
that quota, NMFS may transfer inseason
any portion of the remaining quota of
that fishing category to any other fishing
category or to the Reserve quota.

The 2004 fishing year proposed initial
BFT quota specifications were prepared
in accordance with the 2002 ICCAT
quota recommendation, the ICCAT
recommendation regarding the dead
discard allowance, the HMS FMP
percentage shares for each of the
domestic categories, including
restrictions on landings of school BFT,
and the addition or subtraction of any
underharvest or overharvest from the
previous fishing year. NMFS proposed
initial quota specifications for the 2004
fishing year as follows: General category
— 659.0 mt; Harpoon category — 81.4 mt;
Purse Seine category — 389.4 mt;
Angling category — 65.5 mt; Longline
category — 171.2 mt; and Trap category
— 2.3 mt. Additionally, 36.6 mt would
be allocated to the Reserve category.

On November 19, 2004, (69 FR 68094,
November 23, 2004) NMFS closed the
coastwide General and Angling category
BFT fisheries due to uncertainties in the
amount of available quota remaining
given preliminary landing estimates for
the 2004 fishing year. Since that closure,
NMEFS has been able to more accurately
assess the level of BFT landings to date

after applying quality assurance
procedures for commercial dealer
reports. Current landings of incidentally
caught BFT in the Longline category
total approximately 27.8 mt, not
including landings against the NED set-
aside. The Harpoon category closed on
November 15, 2004 (68 FR 74504,
December 24, 2003) with a total of 29.9
mt landed by vessels in this category.
The General category has landed a total
of 251.5 mt to date. In addition, and also
since the closure, NMFS has completed
a report that analyzes the recreational
catch estimate procedures and provides
final BFT landings estimates for both
the 2002 and 2003 fishing years. Based
on the above report, the filing of the
2004 proposed BFT specifications, an
assessment of the commercial landings
data to date, and considering the factors
for making quota transfers between
categories, NMFS has determined that
BFT quota transfers are warranted and
that quota remains available for limited
General and Angling category BFT
fisheries.

Landings and effort information from
the General and Angling category BFT
fisheries are used by NMFS scientists
for calculation of Catch-Per-Unit-Effort
(CPUE) indices and are useful for stock
assessment purposes. Extending the
General and Angling category seasons
has traditionally provided for enhanced
CPUE data estimates due to the
collection of additional data over a
greater time frame and with broader
spatial coverage. Without conducting an
inseason transfer, NMFS would not be
able to obtain an optimal temporal or
geographic distribution of CPUE data for

TABLE 1. REOPENING EFFECTIVE DATES

the 2004 fishing year. Based on previous
fishing years catch rates late in the
season, availability of quota, and
availability of BFT on the fishing
grounds, NMFS expects that transferred
quota would be harvested prior to the
end of the 2004 fishing year.

The effects on rebuilding and
overfishing as a result of an inseason
transfers are predicted to be neutral. The
prime effect is to transfer quota among
categories and no additional harvest
above the quota level authorized in the
BFT rebuilding plan is anticipated. The
transfers are consistent with the
objectives of the HMS FMP as they
would provide for fair and reasonable
fishing opportunities, allow for
maximum utilization of the 2004 U.S.
BFT allocation while preventing an
overharvest of that allocation.

Therefore, NMFS has determined to
transfer 223.1 mt of the proposed
General category quota of approximately
659.0 mt to the Angling category. Also,
in part to address the anticipated
landings from the 2004 recreational
season, NMFS has determined to
transfer 76.9 mt of the proposed General
category quota, 45 mt of the proposed
Longline category quota, and 40 mt of
the proposed Harpoon category quota to
the Reserve category. The Reserve
category was established, in part, for the
purpose of compensating overharvest in
any category and to ensure overall U.S.
landings do not exceed ICCAT
recommended quotas.

Reopening of the General and Angling
BFT Fisheries

2005, inclusive

Category Effective Dates Areas BFT Size Class Limit
General December 8 through Decem- | All One large medium or giant
ber 20, 2004, inclusive BFT per vessel/day/trip,
measuring 73 inches (185 cm)
CFL or greater.
Angling December 8 through May 31, | All One large school or small me-

dium BFT per vessel/day/trip,
measuring 47 to less than 73
inches (119 cm to less than
185 cm) CFL. One large me-
dium or giant “trophy” BFT
per vessel/year, measuring 73
inches (185 cm) or greater
(no sale).

General category

The General category fishery was
closed (69 FR 68094, November 23,
2004) and is reopened to provide
commercial fishing opportunities to
both General and Charter/Headboat
category fishery participants to harvest

the remainder of the available General
category quota. Given the proposed
specifications and the above transfers, a
limited quota of approximately 107 mt
remains available which is
approximately the same level of
landings attributed to southern area

fishermen during last winter’s
commercial fishery. Recent information
indicates that the commercial sized BFT
have now migrated off the coast off
North Carolina and are available to
General and Charter/Headboat category
fishery participants. Due to the
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anticipated General category catch rates
in December, the unpredictable nature
of the weather, the availability of BFT
on the fishing grounds, and the amount
of available quota, NMFS has
determined to limit the coastwide
General category reopening period for
large medium and giant BFT to 13 days.

Therefore, the coastwide General
category is scheduled to reopen on
12:30 a.m. December 8, 2004, and close
at 11:30 p.m. December 20, 2004. The
General category daily retention limit
during this reopening is one large
medium or giant BFT, measuring 73
inches or greater (185 cm or greater)
curved fork length (CFL) per vessel/day/
trip and applies in all areas, for all
vessels fishing under the General
category quota (i.e., permitted HMS
General and Charter/Headboat vessels).
Fishing for, retaining, possessing, or
landing large medium or giant BFT by
persons fishing under the General
category quota must cease at 11:30 p.m.
local time December 20, 2004.
Angling category

The Angling category fishery was
closed on November 19, 2004 (69 FR
68094, November 23, 2004) and is
reopened to provide recreational fishing
opportunities to both Angling and
Charter/Headboat category fishery
participants. Given the 2004 proposed
specifications and the above transfer, an
approximate quota of 288 mt is available
for the 2004 fishing year. Preliminary
2004 recreational landings estimates to
date are not yet available. Winter
recreational BFT landings are very
limited (less than 30 mt) due to the low
numbers of participants and limited
availability of recreational sized BFT
through the winter to spring time frame.

This transfer is intended to ensure
sufficient quota remains available for
the Angling category for the 2004
fishing year. In addition, under the
western BFT rebuilding plan, ICCAT
recommended limiting the catch of
recreationally caught school BFT,
measuring 27 to less than 47 inches (69
to less than 119 cm) CFL, to no more
than 8—percent by weight of the total
domestic landings quota over each 4—
consecutive-year period. NMFS
implements this ICCAT
recommendation through annual and
inseason adjustments to the school BFT
retention limits, as necessary, and
through the establishment of a school
BFT reserve (64 FR 29090, May 28,
1999; 64 FR 29806, June 3, 1999). This
ICCAT recommendation allows NMFS
the flexibility to enhance fishing
opportunities and to collect information
on a broad range of BFT size classes and
to make interannual adjustments for

overharvests and underharvests,
provided that the 8—percent landings
limit is met over the applicable 4—
consecutive-year period.

After the transfers mentioned above
and the resultant available quota, the
expected Angling category catch rates
during the winter months, availability of
BFT on the fishing grounds, NMFS has
determined to reopen the Angling
category BFT fishery. Based on school
size class BFT landing estimates from
the 2002 and 2003 fishing years and the
most recently available 2004 Angling
category landings estimates, NMFS has
determined to limit the recreational BFT
retention of school BFT for the
remainder of the 2004 fishing year to
ensure the 8—percent school landings
limit is not exceeded.

Therefore, the Angling category BFT
fishery is reopened at 12:30 a.m.
December 8, 2004, and continue through
May 31, 2005. The Angling category
daily retention limit will be one large
school or small medium BFT, measuring
47 to less than 73 inches (119 to less
than 185 cm) CFL and per vessel/day/
trip. In addition, one large medium or
giant BFT per vessel per year is
available under the trophy fishery
program (no sale), for all vessels fishing
under the Angling category quota (i.e.,
permitted HMS Angling and Charter/
Headboat vessels).

Monitoring and Reporting

NMFS selected the duration of the
openings and the daily retention limits
based on a review of 2004 proposed
quotas, transfers, dealer reports, daily
landing trends, the availability of BFT
on the fishing grounds, and previous
fishing years effort and landings rates
from December through May. NMFS
will continue to monitor both the
General and Angling category BFT
fisheries closely.

The General category will be
monitored via the commercial BFT
landing reports submitted by authorized
BFT dealers. Should the available quota
projected to be reached, any interim
closures will be published in the
Federal Register. Once the General
category BFT fishery has closed, NMFS
will assess reported landings and
available quota and determine if a
reopening in January is warranted.

The Angling category will be
monitored through the Automated
Landings Reporting System (ALRS) and
the state harvest tagging programs in
North Carolina and Maryland.
Depending on the level of fishing effort
and catch rates of BFT, NMFS may
determine that an interim closure or an
additional retention limit adjustment is
necessary to enhance scientific data

collection from, and fishing
opportunities in, all geographic areas.
Closures or subsequent adjustments to
the Angling category fishery, if any, will
be published in the Federal Register.
All BFT landed under the Angling
category quota must be reported within
24 hours of landing to the NMFS ALRS
via toll-free phone at (888) 872—8862; or
the Internet (http://
www.nmfspermits.com); or, if landed in
the state of North Carolina, to a
reporting station prior to offloading.
Information about North Carolina’s
harvest tagging program, including
reporting station locations, can be
obtained by calling (800) 338—7804.
Information about Maryland’s harvest
tagging program can be obtained from
the Maryland Department of Natural
Resources at (410) 213-1531. In
addition, BFT fishery participants may
call the Atlantic Tunas Information Line
at (888) 872—-8862 or (978) 281-9305 for
updates on quota monitoring and
regulatory updates.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds that it is
impracticable and contrary to the public
interest to provide prior notice of, and
an opportunity for public comment on,
this action. The General and Angling
category fisheries have been closed
since November 23, 2004 (69 FR 68094)
due to uncertainty in availability of
quota and accurate landings estimates
and concern over potential overharvest
of anticipated quotas. Since that time
NMEFS has completed a Report
analyzing recreational BFT landings
estimates from 2002 and 2003, and the
information was used to prepare the
proposed initial 2004 BFT
specifications, which show that quota is
available for a limited fishery for the
remainder of the current fishing year.
Recent information shows BFT in both
recreational and commercial size classes
are now available off southern Atlantic
states in nearshore areas and accessible
to recreational and commercial anglers
as well as Charter/Headboat operations.
Under ATCA and the HMS FMP, NMFS
is obliged to provide fishing
opportunities to catch the available
quota. Through this action, NMFS is
using its authority to transfer quota
among categories, which is biologically
neutral with respect to the ICCAT BFT
rebuilding plan, is consistent with the
HMS FMP to ensure specific categories
do not overharvest allocated quota, and
will provide equitable fishing
opportunities to a wide geographic
range of fishery participants. Restricting
retention of school size BFT will ensure
that the ICCAT recommended 8—percent
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limit on school size over a 4-year
consecutive period is not exceeded, and
closing the General category fishery on
December 20 will reduce the likelihood
of overharvest of quota in this
commercial fishery.

Delaying this action would be
contrary to the public interest as BFT
are now available in nearshore waters
and will soon migrate out of range of the
commercial and recreational fleets. As
both the Angling and General categories
are currently closed, fishery participants
are not currently able to access the BFT
while the fish are available and
accessible in nearshore areas off the
south Atlantic states. It is in the public
interest to act quickly to open the
fisheries while the BFT are available so
that the short window of fishing
opportunity is not lost. Therefore, the
AA finds good cause under 5 U.S.C.
553(b)(B) to waive prior notice and the
opportunity for public comment. For all
of the above reasons and because this
action relieves a restriction (e.g.,
reopens fisheries), there is good cause
under 5 U.S.C. 553(d) to waive the delay
in effectiveness of this action.

This action is being taken under 50
CFR 635.23(a)(4) and is exempt from
review under Executive Order 12866.

Authority: 16 U.S.C 971 et seq. and 1801
et seq.

Dated: December 7, 2004.
Alan D. Risenhoover,
Acting Director, Office of Sustainable

Fisheries, National Marine Fisheries Service.

[FR Doc. 04—27193 Filed 12—7-04; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 040910261-4325-02; I.D.
072704A]

RIN 0648-AS08

Atlantic Highly Migratory Species;
Atlantic Commercial Shark
Management Measures; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; fishing season
notification; correction.

SUMMARY: This document corrects the
season closure dates in a final rule
published November 30, 2004.
Corrections concern the first trimester
season closure dates for large coastal
sharks (LCS) for the Gulf of Mexico and
the first trimester season closure dates
for the South Atlantic.

DATES: Effective January 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Chris Rilling by phone: 301-713-2347
or by fax: 301-713-1917.

SUPPLEMENTARY INFORMATION: On
November 30, 2004, NMFS published in
the Federal Register a final rule that
established the opening and closure
dates of the first trimester season for the
Atlantic commercial shark fishery (69
FR 69537). In that rule, the closure dates
for LCS in the Gulf of Mexico and the
South Atlantic in Table 1 were inverted.
This document corrects that error.

Correction

Rule FR Doc. 04-26414 published on
November 30, 2004 (69 FR 69537), to be
effective January 1, 2005, is corrected as
follows.

On page 69538, in Table 1, the first
two rows are corrected to read as
follows:

Species Group

Region

First Trimester Season Open-
ing Dates

First Trimester Season Clo-
sure Dates

Large Coastal Sharks

Gulf of Mexico

January 1 - February 28,
2005, 11:30 p.m. local time

February 28, - April 30, 2005,
11:30 p.m. local time

South Atlantic

January 1 - February 15,
2005, 11:30 p.m. local time

February 15, - April 30, 2005,
11:30 p.m. local time

Authority: 16 U.S.C. 1801, et seq.

Dated: December 7, 2004.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04—27178 Filed 12-9-04; 8:45 am]|

BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. 03—069—1]
RIN 0579-AB85

Nursery Stock Regulations

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Advance notice of proposed
rulemaking and request for comments.

SUMMARY: We are soliciting public
comment on whether and how we
should amend the regulations that
govern the importation of nursery stock,
also known as plants for planting.
Under the current regulations, all plants
for planting are allowed to enter the
United States if they are accompanied
by a phytosanitary certificate and if they
are inspected and found to be free of
plant pests, unless their importation is
specifically prohibited or further
restricted by the regulations. We are
considering several possible changes to
this approach, including establishing a
category in the regulations for plants for
planting that would be excluded from
importation pending risk evaluation and
approval; developing ongoing programs
to reduce the risk of entry and
establishment of quarantine pests via
imported plants for planting; combining
existing regulations governing the
importation of plants for planting into
one subpart; and reevaluating the risks
posed by importation of plants for
planting whose importation is currently
prohibited. We are also considering how
to best collect data on current imports
of plants for planting so we can
accurately ascertain the volume, type,
and origin of such plants entering the
United States. We are soliciting public
comment on these issues to help us
determine what changes we should
propose to improve our regulations and
which of these changes should be

assigned the highest priority for
implementation.

DATES: We will consider all comments
that we receive on or before March 10,
2005.

ADDRESSES: You may submit comments
by any of the following methods:

e EDOCKET: Go to http://
www.epa.gov/feddocket to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once you have
entered EDOCKET, click on the “View
Open APHIS Dockets” link to locate this
document.

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 03—069-1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 03—069-1.

e E-mail: Address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘“Docket
No. 03—069-1"" on the subject line.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for locating this docket
and submitting comments.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information, including the names of
groups and individuals who have
commented on APHIS dockets, on the
Internet at http://www.aphis.usda.gov/
ppd/rad/webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Arnold T. Tschanz, Senior Staff Officer,
Regulatory Goordination, PPQ, APHIS,
4700 River Road Unit 141, Riverdale,
MD 20737-1236; (301) 734-5306.

SUPPLEMENTARY INFORMATION:
Background

Scope and Approach of the Current
Regulations

Under the Plant Protection Act (7
U.S.C. 7701-7772), plant pest is defined
as: “Any living stage of any of the
following that can directly or indirectly
injure, cause damage to, or cause
disease in any plant or plant product: A
protozoan, a nonhuman animal, a
parasitic plant, a bacterium, a fungus, a
virus or viroid, an infectious agent or
other pathogen, or any article similar to
or allied with any of the these articles.”
The Plant Protection Act defines
noxious weed as: ‘““‘Any plant or plant
product that can directly or indirectly
injure or cause damage to crops
(including nursery stock or plant
products), livestock, poultry, or other
interests of agriculture, irrigation,
navigation, the natural resources of the
United States, the public health, or the
environment.” Under the Plant
Protection Act, the Secretary of
Agriculture is authorized to undertake
such actions as may be necessary to
prevent the introduction and spread of
plant pests and noxious weeds within
the United States. The Secretary has
delegated this responsibility to the
Administrator of the Animal and Plant
Health Inspection Service (APHIS).

The regulations in 7 CFR part 319
prohibit or restrict the importation of
certain plants and plant products into
the United States to prevent the
introduction or spread of plant pests
and noxious weeds. The regulations
contained in “Subpart—Nursery Stock,
Plants, Roots, Bulbs, Seeds, and Other
Plant Products,” §§ 319.37 through
319.37—-14 (referred to below as the
regulations), restrict, among other
things, the importation of living plants,
plant parts, seeds, and plant cuttings for
or capable of propagation. (The
regulations in 7 CFR part 360, “Noxious
Weed Regulations,” contain restrictions
on the movement of noxious weed
plants or plant products listed in that
part into or through the United States
and interstate; the importation of some
plants and seeds is subject to both the
nursery stock regulations and the
noxious weed regulations.) To refer to
the articles subject to the nursery stock
regulations collectively in this
document, we will use the term plants
for planting, which the International
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Plant Protection Convention defines as:
“Living plants and parts thereof,
including seeds and germplasm,
intended to remain planted, to be
planted, or to be replanted to ensure
their subsequent growth, reproduction
or propagation.” This definition
matches the scope of the articles subject
to the nursery stock regulations.

APHIS’ nursery stock regulations
prohibit or restrict the importation of
certain taxa of plants for planting that
pose a risk of introducing plant pests of
quarantine concern (referred to below as
quarantine pests) into the United States.
We use the word taxon (plural: taxa) in
this document to refer to any grouping
within botanical nomenclature, such as
family, genus, species, or cultivar. A
quarantine pest is defined by the
International Plant Protection
Convention as: “A pest of potential
economic importance to the area
endangered thereby and not yet present
there, or present but not widely
distributed and being officially
controlled.” (In this definition, pest
includes “any species, strain or biotype
of plant, animal or pathogenic agent
injurious to plants or plant products.”)

Plants for planting that APHIS has
determined cannot be feasibly
inspected, treated, or handled to prevent
quarantine pests that may accompany
them from being introduced into the
United States are listed in the
regulations as prohibited articles.
Prohibited articles may not be imported
into the United States, unless imported
by the U.S. Department of Agriculture
(USDA) for experimental or scientific
purposes under specified safeguards.

Plants for planting that APHIS has
determined can be inspected, treated, or
handled to prevent quarantine pests that
may accompany them from being
introduced into the United States are
listed in the regulations as restricted
articles. Restricted articles may be
imported into the United States if they
are imported in compliance with
conditions that may include permit and
phytosanitary certificate requirements,
inspection, treatment, postentry
quarantine, or combinations of these
safeguards.

Finally, under the regulations in
§ 319.37-14(a), plants for planting that
are required to be imported under a
written permit under § 319.37-3(a)(1)
through (a)(6) may be imported or
offered for importation only at a Federal
plant inspection station. Such stations
are designated by asterisks in the list of
ports of entry in § 319.37—14(b). Plants
for planting offered for importation at a
Federal plant inspection station are
inspected and, if necessary, treated
before being allowed entry into the

United States. All other plants for
planting whose importation is restricted
by the regulations must be presented for
inspection and may be inspected and
treated, if necessary, at any of the ports
listed in § 319.37—14(b) or, in certain
limited cases, at another Customs
designated port of entry.

The importation of plants for planting
is further restricted or prohibited if
there is specific evidence that such
importation could introduce a
quarantine pest into the United States.
If we have reason to believe that the
importation of a currently admissible
taxon of plants for planting may pose a
risk of introducing a quarantine pest, a
pest risk assessment (PRA) is completed
to examine the available evidence on
the subject; if the PRA indicates that the
risk posed by the importation of the
taxon warrants restrictions on or the
prohibition of its importation, we
undertake rulemaking to amend the
regulations to impose the necessary
restrictions or prohibition.

We estimate that plants for planting
from representative species of more than
2,000 genera are being imported or have
been imported in the past. Most of the
taxa of plants for planting currently
being imported have not been
thoroughly studied to determine
whether their importation presents a
risk of introducing a quarantine pest
into the United States. We typically rely
on inspection at a Federal plant
inspection station or port of entry to
mitigate the risks of pest introduction
associated with the importation of these
taxa.

Conditions of Importation When the
Regulations Were Established

When the regulations were originally
established, we believed that most taxa
of plants for planting could be imported
safely without such thorough study, as
the volume and types of plants for
planting that were imported and the
phytosanitary conditions of their
importation were significantly different
than they are today. Typically, the
permits we issued for the importation of
plants for planting limited such
importation to either seed or, for
cultivars that could not be propagated
by seed, small amounts of plant material
(usually 100 or fewer plants). The intent
was to limit the number of plants for
planting imported to the minimum
necessary to establish a specific species
or cultivar within the United States. The
plants for planting that were then
imported were thus not intended for
immediate sale to U.S. consumers; these
imported species or cultivars were only
sold to U.S. consumers after they had
been established and propagated for sale

within the United States. As such,
importation of living plant material was
limited to species or cultivars that were
not grown in the United States and
would not breed true from seed or were
difficult to establish from seed. Thus,
both the quantity of living plant
material and the number of types of
plants for planting that were imported
into the United States were originally
very limited.

In addition, when the regulations
were originally established, all plants
for planting that were imported into the
United States were required to be
fumigated with methyl bromide or
otherwise treated for insect pests as a
condition of entry. Fumigation with
methyl bromide often has a severe
adverse effect on plants for planting in
consignments offered for importation
into the United States; however, since
the plants for planting were being
imported to establish specific species or
cultivars, the adverse effects were not a
concern as long as enough plants for
planting survived the treatment to allow
for such establishment. Treatment was
mandatory and was performed
regardless of whether there was
evidence that the plants for planting
offered for importation could serve as a
pathway for the introduction of a
quarantine arthropod pest. Because
these pests were eliminated by
fumigation, the regulations were mainly
intended to prevent the introduction of
pathogens that fumigation could not
control and that were associated with
imported plants for planting. When it
was determined that the entry of a
certain taxon of plants for planting
could introduce a pathogen into the
United States, regulations were
established that prohibited the entry of
that taxon, as listed in § 319.37-2, or
prescribed specific phytosanitary
mitigation conditions, as specified in
the regulations in §§ 319.37-3 through
319.37-8 or in departmental permit
conditions, that would eliminate the
pathogen or allow APHIS inspectors to
determine that it was not present in the
plants for planting offered for
importation. These circumstances
prevailed from the first years after the
regulations were established until the
1970s.

Problems for the Regulations Posed by
Recent Trends in the Importation of
Plants for Planting

While allowing the importation of
most taxa of plants for planting with few
restrictions may have been a reasonable
course of action when the regulations
were established, the circumstances of
the importation of plants for planting
have since changed greatly. APHIS no
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longer limits the number of plants for
planting that may be imported to the
amount necessary to establish a species
or cultivar in the United States,
primarily due to industry requests to
import large amounts of commercial
plants for planting for immediate sale to
U.S. consumers rather than for further
cultivation within the United States. (As
mentioned above, limits on the number
of plants for planting had been imposed
through the permitting process rather
than through the regulations governing
the importation of plants for planting.)
Since this change was made,
importation of plants for planting has
steadily increased, as producers have
found that many plants for planting can
be grown in other countries under more
favorable conditions than those
available in the United States. In
addition, many importers have found
that there is a large domestic market for
new and rare taxa of plants for planting,
further driving increases in the number
of taxa imported, the number of foreign
areas from which plants for planting are
imported, and the overall volume of
imported plants for planting.

These increases are reflected in all the
data available to us. For example, the
Federal plant inspection station at
Miami International Airport handles
about 76 percent of all plants for
planting that are offered for importation
into the United States. Between fiscal
year 1995 and fiscal year 2002, the total
number of plant shipments imported
through that inspection station almost
doubled, the number of plants imported
through that inspection station
increased by 250 percent, and the
number of quarantine pests found in
those shipments increased by 275
percent. While, as noted above,
importation of plants for planting was at
one time limited to 100 articles of any
given taxon, over 1 million apple
rootstocks per year were imported
through various ports of entry into the
State of Washington alone in the early
1990s. The overall volume of imports of
field crop, grass, and garden seed for
sowing has doubled between 1995 and
2002, to 332,538 metric tons.? The
recent increases in the volume of
imports of plants for planting have been
dramatic.

In part due to the fact that plants for
planting are now imported for
immediate sale to U.S. consumers,
imported plants for planting are no
longer routinely fumigated with methyl
bromide or otherwise treated as a

1 More information on the volume of imports of
seed and other plants for planting can be found in
the Foreign Agricultural Service’s U.S. Trade
Internet System at http://www.fas.usda.gov/ustrade.

condition of entry; as noted previously
in this document, the adverse effects
resulting from the fumigation of plants
for planting with methyl bromide are
quite severe, which means that
importing plants for planting for
immediate sale to U.S. consumers
would be impractical if fumigation were
required. We will not resume routine
fumigation. Under the Montreal
Protocol and Subchapter VI of the Clean
Air Act (42 U.S.C. 7671-7671p), the
United States is obligated to minimize
its use of substances such as methyl
bromide that deplete stratospheric
ozone. In addition, Article 2 of the
World Trade Organization Agreement
on the Application of Sanitary and
Phytosanitary Measures requires that
any restrictions APHIS imposes on the
importation of plants for plants be based
on scientific principles and is not
maintained without sufficient scientific
evidence; as mentioned previously,
routine fumigation was conducted
regardless of whether there was
evidence that the plants for planting
offered for importation could serve as a
pathway for the introduction of a
quarantine pest.

As noted previously, the only
remaining restriction on the importation
of most shipments of plants for planting
is that they must enter the United States
through a Federal plant inspection
station, at which the plants for planting
are randomly sampled and visually
inspected for quarantine pests.
However, this inspection may not
always provide an adequate level of
protection against quarantine pests,
particularly if the pest is rare, small in
size, borne within the plant, an
asymptomatic plant pathogen, or not yet
recognized and regulated as a
quarantine pest.

Appropriately mitigating the risks of
quarantine pest introduction associated
with the importation of plants for
planting is especially important because
quarantine pests introduced via
imported plants for planting are much
more likely to become established than
quarantine pests introduced via other
imported articles, such as fruits and
vegetables. The introduced plants for
planting themselves may serve as hosts
for quarantine pests for months or years,
while the shelf life of most fruits and
vegetables is days or weeks. In addition,
the destinations of imported plants for
planting, such as plant nurseries, farms,
greenhouses, orchards, and gardens, are
likely to be favorable environments for
plant growth and pest development in
general, which could present problems
in the event that a taxon of imported
plants for planting turns out to be a
carrier of a pathogen or pest or is itself

an invasive plant warranting further
consideration as a noxious weed. Other
host material for quarantine pests is also
usually abundant in the environment
surrounding imported plants for
planting. Under these circumstances,
the introduction of even a few
individuals of a quarantine pest via
imported plants for planting may lead to
the establishment of that pest in the
United States.

In addition, concern has grown in
recent years among national plant
protection organizations (NPPOs), State
plant protection organizations, and
members of the plants for planting
industry and the scientific community
that there may be many little-known
quarantine pests that could be
introduced into the United States via
the importation of plants for planting or
by other articles. In many countries,
research capabilities are limited due to
a shortage of funds for research as well
as a shortage of trained weed scientists,
entomologists, plant pathologists, and
nematologists. Given this shortage,
NPPOs in these countries are likely to
concentrate their limited research
capabilities on studying crops of local
economic importance. Such crops are
mostly agronomic crops and fruits and
vegetables grown for domestic
consumption or export; non-agronomic
or ornamental plants are less likely to be
studied for possible pest risks.
Therefore, quarantine pests of plants for
planting in these countries are generally
not well known. If research is done on
potential pests, it may not be readily
available to the international
community. Resources in many
countries, particularly developing
countries, may also be concentrated on
locally serious pest problems that may
not be of quarantine concern to the
United States; conversely, pests that
would be of concern to us if they were
to be introduced via the importation of
plants for planting may not be
considered a significant problem in
other countries. In addition, pests that
may not have serious consequences in
one environment may pose great risks in
another, and the conditions that
increase the risk posed by pests can be
difficult to predict.

Recommendations of the Safeguarding
Report With Regard to Plants for
Planting

The National Plant Board’s 1999
“Safeguarding American Plant
Resources’ report 2 (referred to below as

2“Safeguarding American Plant Resources: A
Stakeholder Review of the APHIS-PPQ
Safeguarding System,”” National Plant Board. July
1999. Text available at http://www.aphis.usda.gov/
ppq/safeguarding/.
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the Safeguarding Report) contrasted the
approach of the regulations governing
the importation of plants for planting
with the approach of the regulations
governing the importation of fruits and
vegetables, which are found in
“Subpart—Fruits and Vegetables”

(§§ 319.56 through 319.56-8) within 7
CFR part 319. While quarantine pests
that enter the United States via
imported fruits and vegetables are less
likely to become established than
quarantine pests that enter the United
States via imported plants for planting,
many of the other problems associated
with the importation of plants for
planting, such as a lack of research or
information concerning the plant pests
that may be associated with an article,
can be an issue in the importation of
fruits and vegetables as well.

However, the importation of fruits
and vegetables is generally prohibited
under the regulations in “Subpart—
Fruits and Vegetables,” and the
importation of a fruit or vegetable is
only allowed if sufficient information is
available to prove that its importation is
safe. The process of allowing the
importation of a fruit or vegetable from
a particular area or country begins when
APHIS receives an import request from
an importer or an exporting country or
when there is a request to reconsider the
entry status of a commodity previously
denied entry. If the request is for a fruit
or vegetable for which no previous entry
decision has been made, or if new
evidence indicates that the previous
entry decision may no longer be
applicable, then a PRA is performed to
determine the sources of pest risk
associated with the requested
importation. The fruit or vegetable is
only allowed to be imported if the PRA
indicates that the risk can be effectively
mitigated and if notice-and-comment
rulemaking to allow the importation is
successfully completed. In other words,
all commodities whose importation is
governed by “Subpart—Fruits and
Vegetables” are prohibited from
importation pending risk evaluation and
approval.

By contrast, as described above, the
nursery stock regulations do not require
that a PRA be completed prior to the
importation of a new taxon of plants for
planting or prior to the taxon’s
importation from a new area; most
plants for planting are allowed to be
imported after visual inspection at a
Federal plant inspection station or port
of entry. APHIS can take administrative
action to prohibit or restrict the entry or
subsequent interstate movement of a
taxon of plants for planting under the
Plant Protection Act if it poses an
immediate danger of introducing or

spreading a plant pest or noxious weed
in the United States; in such an
emergency situation, rulemaking may be
completed after the prohibition or
restrictions are imposed. However, in
routine situations, the entry of a taxon
of plants for planting is only prohibited
or restricted after a PRA and subsequent
notice-and-comment rulemaking are
completed. This difference between the
regulatory approaches for plants for
planting and for fruits and vegetables
means that the risks associated with the
importation of specific taxa of plants for
planting are generally much less well
known than the risks associated with
the importation of taxa of fruits and
vegetables under the regulations in 7
CFR part 319.

As the Safeguarding Report states, the
regulations’ current approach to
restricting the importation of plants for
planting ““is based solely on known pest
and disease problems of the plants on
the established lists [of prohibited and
restricted articles]. Everything is
admissible unless specifically listed as
restricted or prohibited. This assumes
there is no risk associated with the
unknown, an alarming assumption
given the resources at stake and the
quality of information available.” It can
be assumed that some taxa of plants for
planting that are presently being
imported pose risks of introducing
quarantine pests that are currently
unknown to us; as the Safeguarding
Report states, “new species of plant that
have not been subjected to risk
assessment can enter channels of trade
with no regulation. Since these are not
listed, they are by default admissible
and subject to the least stringent
protocol regardless of their potential to
carry pests or diseases, or become
invasive themselves.”

As the importation of plants for
planting has increased dramatically over
the last decade, there has not been a
commensurate increase in available
resources to determine the number and
distribution of pests that could be
introduced via imported plants for
planting, to initiate PRAs, and, when
necessary, to amend the regulations to
address risks presented by quarantine
pests and noxious weeds after their
importation. A significant number of
pests that could be introduced to the
United States via imports of plants for
planting need to be evaluated for
quarantine significance, but their
evaluation has been delayed by this lack
of resources. Although we have been
able to initiate rulemaking to mitigate
risks posed by certain exotic pests, in
general our ability to quickly apply new
scientific research and information has
been hampered by this lack of resources.

These conditions are believed to have
led to several pest introductions in
recent years. For example, articles of
Pelargonium spp. that were
contaminated with Ralstonia
solanacearum race 3 biovar 2, a
bacterium that is listed in our
regulations in 7 CFR 331.3(a) as an agent
capable of posing a severe threat to
plant health or plant products, have
been imported into the United States
multiple times, most recently in
February 2003. In the February 2003
outbreak, contaminated articles of
Pelargonium spp. were imported from
both Guatemala and, subsequently,
Kenya. The articles were required to be
inspected at the port of entry, but at the
time of their importation they may not
have been showing symptoms of the
wilt disease that R. solanacearum race
3 biovar 2 causes in geraniums. The
bacterium was eradicated in greenhouse
plants before it could become
established in the U.S. environment,
where it could have severely affected
the U.S. potato crop; more than 2.1
million plants at 471 greenhouses
throughout the United States were
destroyed as part of the eradication
effort. The eradication effort was costly
to APHIS, State plant health authorities,
and the U.S. plants for planting
industry. In response to this outbreak,
we amended the regulations by
establishing requirements at § 319.37—
5(r) for the importation of articles of
Pelargonium spp. and Solanum spp.,
two hosts of the bacterium. However, it
would have been preferable to establish
regulations, including conditions of
entry, that would have allowed us to
avoid the outbreak entirely.

The factors described above led the
National Plant Board to recommend in
the Safeguarding Report that the plants
for planting regulations be revised to
better protect U.S. plant resources from
quarantine pests. Specifically, the
Safeguarding Report recommended that
APHIS:

e Review the plants for planting
regulations for conformance with the
Plant Protection Act and adherence to
international standards for quarantine
regulations (recommendation E-2);

¢ Develop a strategy of quarantine
development tied to pest risk potential
that is reasonable, enforceable, and
transparent (recommendation E-3);

¢ Begin its quarantine revision
process with the revision of the fruits
and vegetables and plants for planting
quarantine regulations
(recommendation E—4):

e Consider adopting a modified
““clean list” approach for propagative
material, specifying what is permissible
subsequent to risk assessment, rather
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than the current “dirty list”” approach
that prohibits or restricts specific
articles only (recommendation E—46);
and

e Purge lists of “phantom diseases,”
like the rose wilt virus, that are not
recognized by the scientific community
(recommendation E—48).

In response to these
recommendations, this advance notice
of proposed rulemaking solicits public
comment on five measures we are
considering as part of an effort to revise
the regulations. We believe these
measures, taken together, would enable
APHIS to provide a more appropriate
level of protection against the risk of
introduction of quarantine pests via
imported plants for planting than the
current regulations provide. The
measures we are considering are: (1)
Collecting data on the current
importation of taxa of plants for
planting; (2) establishing a new category
for certain taxa of plants for planting
that would be excluded from
importation pending risk evaluation and
approval; (3) establishing programs to
reduce the risk of importation and
establishment of quarantine pests; (4)
combining existing regulations
governing the importation of plants for
planting; and (5) reevaluating taxa
whose importation is currently
prohibited. These measures are
described in more detail below.

Collecting Data on the Current
Importation of Taxa of Plants for
Planting

To effectively determine what
changes may need to be made to the
regulations and the possible impact of
those changes, we must have accurate
and complete data regarding the
volume, types, and origin of plants for
planting that are currently being
imported into the United States. We do
not currently have such data.

Although the regulations in § 319.37—
4 require that all imported plants for
planting must be accompanied by a
phytosanitary certificate, the
phytosanitary certificates accompanying
these articles often do not contain the
data we would need to evaluate current
imports of plants for planting.
Currently, importers are not required to
provide the scientific name or even the
genus of the plants for planting being
imported on the phytosanitary
certificate, and several genera may be
included in one broad category (such as
“tropical foliage’) on the certificate,
although we anticipate amending the
regulations to require that importers
provide genus and species information.
In addition, estimates of the volume of

imports derived from phytosanitary
certificates may not be reliable.

The Foreign Agricultural Service
(FAS) reports data on imports of plants
for planting into the United States
according to certain categories
developed by FAS, and these data are
generally considered to accurately
indicate the volume of trade in any
given category. However, the categories
FAS uses typically include many genera
of plants for planting, meaning that the
FAS data also do not provide the
detailed information about imports of
plants for planting that we need.

We are considering what sources to
use to acquire data regarding the
volume, types, and origin of plants for
planting that are currently being
imported into the United States and
how to use those sources. APHIS
records could provide some of the data,
although, as noted above, there are gaps
in APHIS’ data set. We could ask
importers to provide data on the
volume, types, and origin of past and
present importations of plants for
planting. Other potential data sources
we identified include professional
societies, horticultural groups, trade
groups, businesses, researchers,
universities, arboretums, and
individuals. We are also considering
making changes to the regulations that
would allow us to more easily obtain
such data; for example, we could
require that, for any consignment of
plants for planting offered for
importation into the United States, the
importer provide or the phytosanitary
certificate include the quantity in which
the plants for planting are being offered.

Once we collect the data, we would
analyze the information to determine
what taxa of plants for planting are
already being imported in significant
amounts. This would allow us to make
better informed decisions about
whatever changes to the regulations may
be necessary.

We invite responses to the following
questions in particular on the data
collection activities we are considering:

1. Are there any sources other than
those listed above from which we
should solicit or obtain data?

2. What should we do to ensure that
the data we receive accurately reflect
actual importations of plants for
planting?

3. What are the taxa or types of plants
for planting for which obtaining

accurate data might be especially
difficult?

Establishing a New Category for Certain
Taxa of Plants for Planting That Would
Be Excluded From Importation Pending
Risk Evaluation and Approval

As described above under the heading
“Scope and Approach of the Current
Regulations,” the regulations currently
either prohibit the importation of plants
for planting, allow the importation of
plants for planting subject to specific
restrictions such as additional
declarations on phytosanitary
certificates or postentry quarantine, or
allow the importation of plants for
planting subject to general restrictions
such as phytosanitary certificates and
inspection at a Federal plant inspection
station or port of entry. We plan to
retain these categories in the regulations
for plants for planting. We are
considering adding an additional
category for certain taxa of plants for
planting that would be excluded from
importation pending risk evaluation and
approval. These taxa would be listed in
the regulations under a heading separate
from the prohibited and restricted
articles.

A taxon excluded from importation
pending risk evaluation and approval
could be removed entirely from the list
if a PRA was completed and the PRA
indicated that the taxon could be
imported safely. The PRA would
identify any phytosanitary mitigation
measures that might be necessary for
plants for planting of the taxon to be
imported safely; we would then amend
the regulations through notice-and-
comment rulemaking to require those
measures.

While a taxon is excluded from
importation pending risk evaluation and
approval, we would allow it to be
imported into the United States if the
producer that wishes to export the taxon
to the United States is participating in
an approved clean stock program. We
would additionally allow the
importation of small quantities of such
a taxon under the conditions of a best
management practices program so that it
could be tested within the United
States. We would establish a permit
system to allow and control such
importation. (The clean stock and best
management practices programs are
another measure we are considering to
improve the effectiveness of the
regulations. Both programs would be
designed to mitigate the risks posed by
all types of plant pests, not just the
specific plant pests a PRA would
identify and address. They are
discussed in more detail below under
the heading “Programs To Reduce the
Risk of Importation and Establishment
of Quarantine Pests.””) Thus, under the
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plan we are considering, the exclusion
of taxa of plants for planting listed in
this category would not be total, nor
would it necessarily be permanent.

We are considering two possible
options for determining which taxa of
plants for planting would be added to
this category. In the first option, taxa of
plants for planting that are currently
being imported in significant amounts
and whose importation is subject to
general restrictions in the regulations
would, in most cases, be presumed to be
safe and would not be excluded from
importation pending risk evaluation and
approval. (We would determine which
taxa are currently being imported in
significant amounts by analyzing the
importation data we are interested in
collecting, as described below under the
heading “Collecting Data on the Current
Importation of Taxa of Plants for
Planting.””) All taxa of plants for
planting that are not currently being
imported in significant amounts would
then be excluded pending risk
evaluation and approval.

This first option would allow the
continued importation of taxa of plants
for planting that are being imported in
significant amounts because the risks
associated with such taxa are generally
better known than the risks associated
with taxa that are being imported in
smaller amounts. In general, the risks
associated with taxa of plants for
planting that have not previously been
imported into the United States, in
small quantities, or from different areas
than those from which they have
previously been imported are the least
well-known risks associated with plants
for planting; thus, these are the plants
for planting that we would want to
exclude pending risk evaluation and
approval. For example, if a taxon is
being imported in significant amounts,
it is more likely that some study of its
potential risks has been undertaken in
either the exporting country or the
United States. In addition, inspectors
have more experience with taxa of
plants for planting that are being
imported in significant amounts, and
thus can better recognize potential risks
associated with such plants for planting
than may be possible with taxa that are
being imported in smaller amounts. If
other evidence, such as a PRA or
evidence required by the second option
that is described below, indicated that a
taxon of plants for planting that was
currently being imported in significant
amounts could introduce a quarantine
pest, we would reserve the right to
restrict or prohibit its importation,
perhaps by excluding it pending risk
evaluation and approval.

In accordance with the above
information, with regard to this option,
we are considering whether to treat a
taxon of plants for planting that is being
imported in significant quantities from
one area but is not being imported in
significant quantities from another area
as two separate taxa for the purposes of
exclusion pending risk evaluation and
approval. For example, a taxon that is
currently being imported in significant
quantities from Africa but has never
been imported from Asia may pose
different pest risks when it is imported
from the new area and therefore could
be excluded pending risk evaluation
and approval.

However, the first option has some
potential problems. If this option were
implemented without also increasing
the resources available to us for
conducting and completing PRAs, the
volume of requests for importation of
new taxa of plants for planting would
likely overwhelm our ability to evaluate
the new taxa for possible risk in a timely
manner. In addition, since we do not
currently have detailed data on what
taxa of plants for planting are being
imported into the United States,
implementation of this approach would
take some time.

In the second option that we are
considering, we would exclude taxa of
plants for planting from importation
pending risk evaluation and approval
when evidence other than a PRA was
available that indicated either that the
importation of the plant could introduce
a quarantine pest into the United States
or that the plant itself could be a
quarantine pest or a noxious weed.
Evidence used in such an evaluation
would be drawn from sources such as
scientific literature, government reports,
professional organizations, and
international databases. We would
publish criteria regarding the sources of
information that could be used and the
volume of evidence that would be
necessary to exclude a taxon. We
anticipate that most taxa of plants
presently being imported in significant
amounts would continue to be allowed
to be imported under the second option,
although, for reasons discussed above
under the heading “Collecting Data on
the Current Importation of Taxa of
Plants for Planting,” we lack the data to
make a definite prediction on this
subject.

Although under this option, taxa of
plants for planting would be added to
this category through notice-and-
comment rulemaking, removing the
obligation to complete a PRA before
such rulemaking could be initiated
would allow us to respond more quickly
when other evidence indicates that the

importation of certain taxa of plants for
planting could pose a risk of
introducing quarantine pests into the
United States. Because it would require
fewer resources to exclude a taxon
pending risk evaluation and approval
under this option than conducting a
PRA in order to prohibit or restrict a
taxon’s importation does under the
current regulations, the second option
could be implemented with the
resources presently available; however,
it would be more effective if additional
resources were available to search for
and evaluate available information.

The two options for adding taxa of
plants for planting to the category of
excluded pending risk evaluation and
approval could be combined to some
extent. If the options were combined
and implemented, taxa of plants for
planting that are currently being
imported in significant quantities but
whose importation poses an uncertain
risk of introducing quarantine pests into
the United States could still be excluded
from importation pending risk
evaluation and approval if evidence
other than a PRA supported such an
exclusion. For example, a taxon that is
currently being imported but which an
importer wishes to import from a
different area than the area from which
it is currently being imported could be
placed in the category of excluded
pending risk evaluation and approval if
we had evidence that a quarantine pest
existed in the new area.

We invite responses to the following
questions in particular on the “excluded
pending risk evaluation and approval”
category we are considering:

1. How would each of the two options
for adding taxa of plants for planting to
this category affect the sectors of the
horticultural industry that propagate
and sell imported plants for planting?
Which option would disrupt current
trade in plants for planting the least?

2. If the first option were
implemented, what should constitute a
“significant”” amount for taxa of plants
for planting that are already being
imported?

3. If the second option were
implemented, what sources of
information and what minimum criteria
should be used to determine whether a
specific taxon should be excluded
pending risk evaluation and approval?

4. Should taxa of plants for planting
imported from different regions be
considered separate regulated articles
for the purposes of this category? For
example, if a taxon is currently being
imported in significant quantities from
Africa but has never been imported from
Asia, should imports of this taxon from
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Asia be excluded pending risk
evaluation and approval?

Programs To Reduce the Risk of
Importation and Establishment of
Quarantine Pests

The regulations currently contain a
few programs that prescribe procedures
for growing establishments in foreign
countries that wish to export plants for
planting to the United States. For
example, § 319.37—4(c) describes a
voluntary program for greenhouse-
grown plants from Canada that includes
requirements for identification of
exported plants, recordkeeping,
shipping, and pest management
practices; if growers in Canada
participate in this program, their plants
may be offered for importation into the
United States without a phytosanitary
certificate. Under § 319.37-5(b), to
prevent the introduction of certain
pathogens of fruit trees into the United
States, exporters of various plants for
planting in Belgium, Canada, Germany,
France, Great Britain, or the Netherlands
must present phytosanitary certificates
with an additional declaration that the
NPPO of the exporting country had
examined the stock from which the
plants for planting have been derived
and found the stock to be free of the
pathogens of concern. True seed
(botanical seed) of Solanum tuberosum
imported from Chile under § 319.37—
5(o) must be sampled by the NPPO of
that country and tested for various
diseases before being exported; growers
must also agree to undertake various
pest management and exclusion
practices to be eligible to export
Solanum tuberosum true seed into the
United States. Certain plants for
planting may be imported in growing
media if they meet the conditions in
§319.37-8(e), which include a
mandatory compliance agreement,
greenhouse phytosanitary standards,
growing requirements, and, for some
articles, treatment and inspection
requirements. These programs have all
been effective at excluding quarantine
pests from shipments of these articles
that are imported into the United States.

We are considering establishing
similar programs that exporters would
have to participate in if they wished to
export certain plants for planting to the
United States. Participants in these
programs would follow practices that
would be designed to mitigate the risks
posed by all pests, whether known or
unknown to APHIS, that could be
introduced into the United States via
imported plants for planting. These
programs would be broadly divided into
two types. Clean stock programs would
establish procedures for foreign

exporters to ensure through testing that
the stock from which plants for planting
are derived is free of disease and to
exclude pests from the growing
environment of these plants for
planting. Best management practices
programs would allow U.S. importers to
establish methods of excluding
quarantine pests from plants for
planting that importers test for
propagation or propagate within the
United States and prevent the
establishment of those pests in the
United States, or, if the plants for
planting themselves appear to be
potential noxious weeds, to prevent
their establishment in the United States.
The regulations in § 319.37-5(b) are an
example of a clean stock program; the
Draft Voluntary Codes of Conduct
developed as part of the Saint Louis
Declaration, a product of the Workshop
on Linking Ecology and Horticulture to
Prevent Plant Invasion held in St. Louis,
Missouri, in December 2001, are
collectively an example of a best
management practices program.?3

Clean stock programs could be
established in countries that wish to
export plants for planting to the United
States. Many clean stock-type programs
already exist in the nursery and
floriculture industry; some have been
established independently by industry,
while others are based on regulatory
requirements. In general, the clean stock
programs we envision would have
several basic elements:

¢ Production facilities would generate
plants for planting from propagative
material that is free or nearly free of
pests.

e Production facilities would have an
International Organization for
Standardization-like set of standard
operating procedures that include
adequate pest control, regular
inspection and testing, and detailed
recordkeeping of all aspects of plant
production, including the origin of
plants for planting that are eventually
exported so that they may be traced
back if necessary.4

e The NPPO of the country in which
the production facility is located would
have oversight over the production
facility and perform regular audits to
ensure that all elements of the
production system were in compliance
with program standards.

3 See http://www.fleppc.org/FNGA/St.Louis.htm
for more information on the Workshop and text of
the Draft Voluntary Codes of Conduct.

4 The International Organization for
Standardization develops and codifies standard
production methods and quality control procedures
(such as the ISO 9000 standards) for a variety of
industries.

e APHIS would have the ability to
perform on-site audits of the production
system as well. APHIS would also
perform audits upon importation to
ensure that these plants for planting
meet the approved standards for the
clean stock program. Because these
programs would be designed to exclude
all pests, the presence of non-quarantine
pests above established tolerance levels
could be used as an indication of
program failure. Such audits could take
the form of inspections or laboratory
testing.

e Penalties and remedial action
would be required in the case of
noncompliance. Shipments of plants for
planting exported under a clean stock
program would be held or rejected if an
audit revealed that the plants for
planting were not grown in compliance
with the clean stock program.

These general standards, if adequately
developed, could be used as a template
to develop specific regulatory
approaches. For example, the
regulations in § 319.37-5(r)(3) that
govern the importation of articles of
Pelargonium spp. and Solanum spp.
from countries where R. solanacearum
race 3 biovar 2 is known to occur were
developed after we had drafted these
general guidelines; collectively, the
requirements in that paragraph satisfy
the basic elements listed above. We
believe that, had a clean stock program
been in place for the importation of
articles of Pelargonium spp., it would
have excluded R. solanacearum race 3
biovar 2 from articles of Pelargonium
spp- imported into the United States.

While the clean stock programs would
allow exporters to address pest risk
before plants for planting are offered for
importation into the United States, the
best management practices programs
would be established so that U.S.
entities could detect and eliminate
quarantine pests that may be associated
with imported plants for planting and
determine whether an imported plant
for planting has the potential to become
a noxious weed. Participants in these
programs would be domestic producers
and importers of plants for planting that
wish to grow small amounts of a taxon
of plants for planting within the United
States to determine the taxon’s
biological and commercial viability, in
addition to the risks its importation may
pose.

The best management practices
programs would be used within the
United States to allow the importation
for testing purposes of small quantities
of plants and plant parts from taxa that
were excluded from importation
pending risk evaluation and approval,
in tandem with the permit system
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mentioned in the discussion of this
possible new category. Following the
best management practices prescribed in
these programs would greatly reduce the
risk that any quarantine pest that might
escape detection and enter the United
States via the imported plants for
planting would then become established
in the United States. In the case that the
plants for planting themselves proved to
be noxious weeds, the best management
practices would also reduce the risk that
those plants for planting could become
established in the United States.

The best management practices
programs we envision would include
several basic elements, including:

¢ A code of conduct or documented
standard operating procedures that
include pest control practices,
inspection and testing, and
recordkeeping, similar to that described
above in the clean stock program;

¢ Oversight and audits by a
professional organization or a State
agricultural organization to ensure
compliance with the agreed-upon code
of conduct or standard operating
procedures;

e Some form of Federal oversight; and

¢ Penalties and remedial action for
noncompliance.

General principles under which these
programs would operate and
performance standards these programs
would have to achieve would be
specified in the regulations. To develop
the clean stock programs, APHIS would
consult with the NPPOs of exporting
countries to develop workplans that
would specify how these principles and
standards would be achieved in local
conditions for each country or for areas
within countries. The NPPO would
share with APHIS responsibility for
ensuring that participants in the
programs comply with the requirements
of the program. To develop the best
management practices program, APHIS
could cooperate with professional
organizations or work directly with
importers.

Penalties for not complying with the
requirements of the programs would be
imposed in a graded manner, to
encourage compliance. Penalties would
ultimately include suspension or
removal from the program. Facilities,
exporters, importers, and countries
could all ultimately be removed from
the programs if major or repeated
violations of program requirements
occurred.

Participants would have a continuing
incentive to satisfy the requirements of
the programs, as the importation of
certain plants for planting would be
contingent on satisfying the programs’
requirements. For example, taxa of

plants for planting that would be
excluded from importation pending risk
evaluation and approval could be
imported if they were exported by
producers that participated in a clean
stock program or were imported by
participants in a best practices program;
plants for planting exported by
producers in full compliance with the
requirements of a clean stock program
would likely be free of both pathogens
and insect pests upon importation into
the United States, while domestic firms
participating in a best practices program
would minimize the risk that any
pathogens or insect pests that might still
be present would be introduced into the
United States. In addition, it is possible
that we could allow importation of
plants for planting from countries in
which certain pathogens or other pests
are prevalent if the specific facility that
wished to export such plants for
planting participated in a clean stock
program.

We invite responses to the following
questions in particular on the clean
stock programs we are considering:

1. Is it feasible to use this type of
program in producing large volumes of
taxa of plants for planting other than
those that are currently exported to the
United States under the programs in our
regulations? What additional costs
might be associated with growing other
taxa of plants for planting under this
type of program? What benefits might be
associated with implementing such a
program?

2. What specific aspects of these
programs could prove problematic or
would require detailed attention?

3. How could a clean stock program
be designed to ensure that quarantine
pests are not inadvertently brought to
the United States along with plants for
planting?

4. Are there any foreign clean stock
programs not mentioned in our
regulations that could serve as models
for a general clean stock program?

We invite responses to the following
questions in particular on the best
management practices program we are
considering:

1. As noted above, draft codes of
conduct that could form the core of a
best management practices program
already exist. Are these codes a feasible
starting point from which to develop a
best management practices program?

2. Do other applicable best
management practices programs exist?
Which of these is the best one, and
why? What additional costs might be
associated with growing plants for
planting under this type of program?
What benefits might be associated with
implementing such a program?

3. What existing industry practices
should be incorporated into this
program?

4. What permit conditions would help
to reduce the risk that quarantine pests
associated with plants for planting
imported in limited quantities for
testing could become established, or
that the plants for planting themselves,
if the taxon proves to be invasive, could
become established?

5. What would be the best way to
identify and assess any environmental
risks that might be associated with the
importation of plants for planting under
a best management practices program?

Combining Existing Regulations
Governing the Importation of Plants for
Planting

As described above, the nursery stock
regulations restrict, among other things,
the importation of living plants, plant
parts, seeds, and plant cuttings for
planting or propagation. Other subparts
in 7 CFR part 319 also contain
regulations restricting, among other
things, the importation of plants for
planting. These subparts address the
risks associated with the importation of
specific articles or the prevention of the
introduction and establishment of
specific diseases, as opposed to the
more general scope of the nursery stock
regulations. Subparts containing such
restrictions include ““Subpart—Foreign
Cotton and Covers” (§§ 319.8 through
319.8-26), ‘‘Subpart—Sugarcane”
(§§319.15 and 319.15a), “Subpart—
Citrus Canker” (§ 319.19), “Subpart—
Corn Diseases” (§§ 319.24 through
319.24-5), “‘Subpart—Indian Corn or
Maize, Broomcorn, and Related Plants”
(§§319.41 through 319.41-6),
“Subpart—Rice” (§§ 319.55 through
319.55-7), “Subpart—Wheat” (§§ 319.59
through 319.59-2), and ““Subpart—
Coffee” (§§ 319.73—1 through 319.73-4).
In addition, the regulations in 7 CFR
part 361, “Importation of Seed and
Screenings Under the Federal Seed
Act,” requires shipments of imported
agricultural and vegetable seeds to be
labeled correctly and to be tested for the
presence of seeds of certain noxious
weed seeds as a condition of entry into
the United States, while the regulations
in 7 CFR part 360, “Noxious Weed
Regulations,” contain restrictions on the
movement of noxious weed plants and
plant parts listed in that part into or
through the United States and interstate.

We are considering whether to
incorporate all the regulations regarding
the importation of plants for planting
into a single subpart. We would change
the name of this subpart from
“Subpart—Nursery Stock, Plants, Roots,
Bulbs, Seeds, and Other Plant Products”
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to “Subpart—Plants for Planting” to
reflect this change. We would also
include the weed taxa whose
importation is restricted by 7 CFR part
360 as restricted articles in the new
plants for planting regulations. Our
intent in making such a change would
be to improve the clarity and
transparency of our regulations
governing the importation of plants for
planting by allowing users of the
regulations to find all these regulations
in one subpart. By making it easier for
users of the regulations to find and
follow the regulations relevant to their
situation, this action could also improve
compliance.

We invite responses to the following
questions in particular on the
reorganization of the regulations for
plants for planting we are considering:

1. Should all the regulations
governing the importation of plants for
planting in the subparts listed above be
incorporated into one subpart? If not,
which subparts should be excluded, and
why?

2. If we should incorporate the
regulations governing the importation of
plants for planting in the subparts listed
above into one subpart, which subparts
should we incorporate first? Should we
combine them all at once?

Reevaluating Taxa Whose Importation
Is Currently Prohibited

The regulations in § 319.37—2(a) list
taxa whose importation is prohibited
because the importation of plants for
planting from these taxa poses a risk of
introducing a quarantine pest into the
United States. Several of the other
subparts listed above also prohibit the
importation of certain taxa of plants for
planting. Many of these taxa were
prohibited from being imported after the
discovery of a single quarantine pest as
found in a shipment offered for
importation into the United States or as
reported in the scientific literature.
Complete quarantine pest lists are not
available for each of these taxa. In
addition, the regulations in § 319.37—
2(b) prohibit the importation of certain
taxa of plants for planting if the plants
for planting exceed certain sizes or ages.
These limits have not been reviewed
recently.

In accordance with recommendation
E-48 in the Safeguarding Report, we are
considering reviewing the taxa of plants
for planting whose importation is
currently prohibited to determine
whether the pests of concern presently
qualify as quarantine pests by the
definition cited above. Since the time
these plant taxa were designated as
prohibited, the pest of concern may
have become established in the United

States, or scientific evidence may have
become available that indicates that the
pest of concern does not qualify as a
quarantine pest. If we undertake this
review, we will begin by conducting a
PRA to determine the pests of
quarantine concern associated with
these taxa and whether prohibition is
the only approach to mitigation that
would prevent quarantine pests
associated with these taxa of plants for
planting from becoming established in
the United States.

We invite responses to the following
question on our potential reevaluation
of taxa of plants for planting whose
importation is currently prohibited:

1. Which taxa should be candidates
for review? Which of these taxa should
be assigned the highest priority for
review? Please identify the taxa by
scientific name and provide scientific
information to support your suggestion.
Please also provide information, if
known, on any quarantine pests other
than the pest(s) of concern listed in the
regulations that may be associated with
the taxa.

2. Which prohibitions on the basis of
size or age should be candidates for
review? Which of these prohibitions
should be assigned the highest priority
for review?

We further invite comment on which
of the five measures above should be
assigned the highest priority for
implementation, if any.

Economic Data About the Plants for
Planting Industry

Except for combining existing
regulations governing the importation of
plants for planting, which would be an
administrative change, all the measures
we are considering for revising the
regulations would be likely to have an
economic impact on numerous entities
considered “small” according to the size
standards established by the Small
Business Administration (SBA).5 After
we receive answers to the specific
questions listed above regarding the five
measures we are considering, we may
issue a proposal or proposals with the
goal of implementing one or more of
these measures. In order to conduct the
economic analysis required by the
Regulatory Flexibility Act for those
potential proposals and assess the
impact of any changes we might
propose on small entities, we will need
more economic data about the plants for
planting industry than are currently

5 A guide to SBA’s definitions of small business
is available on the Internet at http://www.sbha.gov/
size/indexguide.html. A table of small business size
standards matched to the North American Industry
Classification System is available at http://
www.sba.gov/size/sizetable2002.html.

available to us. Therefore, we invite the
public to provide us with data regarding
the structure of the plants for planting
industry, including the number of firms
in the industry, the number of firms that
could be considered small according to
the SBA’s size standards, the number of
firms whose business directly involves
the importation of plants for planting,
and any other data that would assist us
in conducting economic analyses
associated with these measures.

We would also appreciate any
suggestions the public may have for
improving other aspects of the
regulations to reduce the risk of
introducing quarantine pests into the
United States.

Authority: 7 U.S.C. 450 and 7701-7772; 21

U.S.C. 136 and 136a; 7 CFR 2.22, 2.80, and
371.3.

Done in Washington, DG, this 6th day of
December 2004.
Bill Hawks,

Under Secretary for Marketing and Regulatory
Programs.

[FR Doc. 04-27139 Filed 12-9-04; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 930

[Docket No. FV04-930-2 PR]

Tart Cherries Grown in the States of
Michigan, et al.; Final Free and
Restricted Percentages for the 2004-
2005 Crop Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule invites comments
on the establishment of final free and
restricted percentages for the 2004—-2005
crop year. The percentages are 72
percent free and 28 percent restricted
and would establish the proportion of
tart cherries from the 2004 crop which
may be handled in commercial outlets.
The percentages are intended to
stabilize supplies and prices, and
strengthen market conditions. The
percentages were recommended by the
Cherry Industry Administrative Board,
the body that locally administers the
marketing order. The marketing order
regulates the handling of tart cherries
grown in the States of Michigan, New
York, Pennsylvania, Oregon, Utah,
Washington, and Wisconsin.

DATES: Comments must be received by
January 10, 2005.
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ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or e-mail:
moabdocket.clerk@usda.gov. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours or can be viewed at:
http://www.ams.usda.gov/fv/moab.html.
FOR FURTHER INFORMATION CONTACT:
Patricia A. Petrella or Kenneth G.
Johnson, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Suite
6C02, Unit 155, 4700 River Road,
Riverdale, MD 20737; Telephone: (301)
734-5243 or Fax: (301) 734-5275; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491 or Fax: (202) 720-8938.

Small businesses may request
information on complying with this
regulation, or obtain a guide on
complying with fruit, vegetable, and
specialty crop marketing agreements
and orders by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or e-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This
proposal is issued under Marketing
Agreement and Order No. 930 (7 CFR
part 930), regulating the handling of tart
cherries produced in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This proposal has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the marketing
order provisions now in effect, final free
and restricted percentages may be
established for tart cherries handled by

handlers during the crop year. This rule
would establish final free and restricted
percentages for tart cherries for the
2004-2005 crop year, beginning July 1,
2004, through June 30, 2005. This rule
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempt therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, the USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

The order prescribes procedures for
computing an optimum supply and
preliminary and final percentages that
establish the amount of tart cherries that
can be marketed throughout the season.
The regulations apply to all handlers of
tart cherries that are in the regulated
districts. Tart cherries in the free
percentage category may be shipped
immediately to any market, while
restricted percentage tart cherries must
be held by handlers in a primary or
secondary reserve, or be diverted in
accordance with §930.59 of the order
and § 930.159 of the regulations, or used
for exempt purposes (and obtaining
diversion credit) under § 930.62 of the
order and § 930.162 of the regulations.
The regulated districts for this season
are: District one—Northern Michigan;
District two—Central Michigan; District
three—Southwest Michigan; District
four—New York; District seven—Utah;
District eight—Washington, and District
nine—Wisconsin. Districts five and six
(Oregon and Pennsylvania, respectively)
would not be regulated for the 2004—
2005 season.

The order prescribes under § 930.52
that those districts to be regulated shall
be those districts in which the average
annual production of cherries over the
prior three years has exceeded six
million pounds. A district not meeting
the six million-pound requirement shall
not be regulated in such crop year.
Because this requirement was not met in

the Districts of Oregon and
Pennsylvania, handlers in those districts
would not be subject to volume
regulation during the 2004—2005 crop
year.

Demand for tart cherries at the farm
level is derived from the demand for tart
cherry products at retail. Demand for
tart cherries and tart cherry products
tends to be relatively stable from year to
year. The supply of tart cherries, by
contrast, varies greatly from crop year to
crop year. The magnitude of annual
fluctuations in tart cherry supplies is
one of the most pronounced for any
agricultural commodity in the United
States. In addition, since tart cherries
are processed into cans or frozen, they
can be stored and carried over from crop
year to crop year. This creates
substantial coordination and marketing
problems. The supply and demand for
tart cherries is rarely balanced. The
primary purpose of setting free and
restricted percentages is to balance
supply with demand and reduce large
surpluses that may occur.

Section 930.50(a) of the order
prescribes procedures for computing an
optimum supply for each crop year. The
Board must meet on or about July 1 of
each crop year, to review sales data,
inventory data, current crop forecasts
and market conditions. The optimum
supply volume shall be calculated as
100 percent of the average sales of the
prior three years (taking into account
sales of exempt and restricted
percentage cherries qualifying for
diversion credit) to which is added a
desirable carryout inventory not to
exceed 20 million pounds or such other
amount as may be established with the
approval of USDA. The optimum supply
represents the desirable volume of tart
cherries that should be available for sale
in the coming crop year.

The order also provides that on or
about July 1 of each crop year, the Board
is required to establish preliminary free
and restricted percentages. These
percentages are computed by deducting
the actual carryin inventory from the
optimum supply figure (adjusted to raw
product equivalent—the actual weight
of cherries handled to process into
cherry products) and subtracting that
figure (referred to as the current crop
year requirement) from the current
year’s USDA crop forecast or by an
average of such other crop estimates the
Board votes to use. If the resulting
number is positive, this represents the
estimated over-production, which
would be the restricted percentage
tonnage. The restricted percentage
tonnage is then divided by the sum of
the crop forecast(s) for the regulated
districts to obtain a preliminary
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restricted percentage, rounded to the
nearest whole number, for the regulated
districts. If subtracting the current crop
year requirement, from the current crop
forecast, results in a negative number,
the Board is required to establish a
preliminary free tonnage percentage of
100 percent with a preliminary
restricted percentage of zero. The Board
is required to announce the preliminary
percentages in accordance with
paragraph (h) of § 930.50.

The Board met on June 24, 2004, and
computed, for the 2004-2005 crop year,
an optimum supply volume of 177
million pounds. The Board
recommended that the desirable
carryout figure be zero pounds.
Desirable carryout is the amount of fruit
required to be carried into the

succeeding crop year and is set by the
Board after considering market
circumstances and needs. This figure
can range from zero to a maximum of 20
million pounds. The Board calculated
preliminary free and restricted
percentages as follows: The USDA
estimate of the crop for the entire
production area was 215 million
pounds; a 24 million pound carryin
(based on Board estimates) was
subtracted from the optimum supply of
177 million pounds which resulted in
2004-2005 tonnage requirements
(adjusted optimum supply) of 153
million pounds. The carryin figure
reflects the amount of cherries that
handlers actually had in inventory at
the beginning of the crop year.

Subtracting the adjusted optimum
supply of 153 million pounds from the
215 million pound USDA crop estimate
(for the entire production area) results
in a surplus of 62 million pounds of tart
cherries. The surplus was then divided
by the production in the regulated
districts (207 million pounds) and this
resulted in a restricted percentage of 30
percent for the 2004—2005 crop year.
The free percentage was 70 percent (100
percent minus 30 percent). The Board
established these percentages and
announced them to the industry as
required by the order.

The table below summarizes the
preliminary percentage computations
made by the Board at its June meeting
for the 2004-2005 year:

Millions of pounds

Optimum Supply Formula:

(1) Average sales Of the Prior thrE@ CrOP YEAIS ......ccciiiiiiiieiii ettt ettt e e b e e s ae e e beesaee et e e ssseeabeesaeeenees 177
(2) PIUS ESITADIE CAIMYOUL .....citiiiiiiiiie ittt a et e et na et e sa st e b e e e et e ettt e e bt e be e e ab e e nae e st e e nseeereennneennes 0
(3) Optimum supply calculated by the Board at the June Meeting ..........cccceeriiiiiiiieiee e 177
Preliminary Percentages:
(4) USDA CrOP ©SHIMALE ....eiuiiitiiiiitiiee ittt ettt r e s et r e b e e s e e b e e st e b e e s e e R e e e e e b e e e e eb e e aeenreeaeenn e e b e e nenbeenenee e 215
(5) Carryin held by handlers as of July 1, 2004. .........ccooiiiiiiiii e e e s 24
(6) Adjusted optimum supply for current crop year (Item 3 MiNUS HEM 5) ...cveieiiiiiiiiiiieee e 153
(7) Surplus (restricted tonnage) (Item 4 minus ltem 6) 62
(8) USDA crop estimate for regulated iSTHCES ........c.eiiiiiiiiiiiric e 207
Percentages

Free Restricted

(9) Preliminary percentages (ltem 7 divided by ltem 8 x 100 equals restricted percentage; 100 minus restricted per-

centage equals fre@ PEICENTAGE) ........oiiuii ittt e e e bt st e et e e s b e e s e e e e e s ae e e e s 70 30

Between July 1 and September 15 of
each crop year, the Board may modify
the preliminary free and restricted
percentages by announcing interim free
and restricted percentages to adjust to
the actual pack occurring in the
industry. No interim adjustments were
made.

USDA establishes final free and
restricted percentages through the
informal rulemaking process. These
percentages would make available the
tart cherries necessary to achieve the
optimum supply figure calculated by
the Board. The difference between any
final free percentage designated by

USDA and 100 percent is the final
restricted percentage. The Board met on
September 10, 2004, to recommend final
free and restricted percentages.

The actual production reported by the
Board for the entire production area was
209 million pounds, which is a 6
million pound decrease from the USDA
crop estimate of 215 million pounds.

A 25 million pound carryin (based on
handler reports) was subtracted from the
Board’s optimum supply of 177 million
pounds, yielding an adjusted optimum
supply for the current crop year of 152
million pounds. The adjusted optimum
supply of 152 million pounds was

subtracted from the actual production of
209 million pounds, which resulted in

a 57 million pound surplus. The total
surplus of 57 million pounds was then
divided by the 202 million-pound
volume of tart cherries produced in the
regulated districts. This results in a 28
percent restricted percentage and a
corresponding 72 percent free
percentage for the regulated districts.

The final percentages are based on the
Board’s reported production figures and
the following supply and demand
information available in September for
the 2004—2005 crop year:

Millions of pounds

Optimum Supply Formula:
(1) Average sales of the prior three years

(2) Plus desirable carryout .........ccccccecueneen.
(3) Optimum supply calculated by the Board at the June meeting

Final Percentages:

(G = TeT 1o I (=T oTo] s =To I o] (oTe [0o3 1o o NV PRSP
(5) Carryin held by handlers as of July 1, 2004
(6) Adjusted optimum supply (ltem 3 minus Item 5) ......
(7) Surplus (restricted tonnage)(ltem 4 minus ltem 6) ...
(

8) Production in regulated districts

177
0
177

209
..... 25
..... 152
..... 57
202
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Millions of pounds

Percentages
Free Restricted

(9) Final Percentages (ltem 7 divided by ltem 8 x 100 equals restricted percentage; 100 minus restricted percentage

(Lo (e R =T R o 1= (o= o = To =) T T SR P USSP URPTPTRUPPOP 72 28

The Department’s “Guidelines for
Fruit, Vegetable, and Specialty Crop
Marketing Orders” specify that 110
percent of recent years’ sales should be
made available to primary markets each
season before recommendations for
volume regulation are approved. This
goal would be met by the establishment
of final percentages which release 100
percent of the optimum supply volume
and the additional release of tart
cherries provided under § 930.50(g).
This release of tonnage, equal to 10
percent of the average sales of the prior
three years sales, is made available to
handlers each season.

The Board recommended that such
release should be made available to
handlers the first week of December and
the first week of May. Handlers can
decide how much of the 10 percent
release they would like to receive on the
December and May release dates. Once
released, such cherries are released for
free use by such handler.

Approximately 18 million pounds
would be made available to handlers
this season in accordance with
Department Guidelines. These cherries
would be made available to every
handler and released in proportion to
the handler’s percentage of the total
regulated crop handled. If a handler
does not take his/her proportionate
amount, such amount remains in the
inventory reserve.

The Regulatory Flexibility Act and
Effects on Small Businesses

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 40 handlers
of tart cherries who are subject to

regulation under the tart cherry
marketing order and approximately 900
producers of tart cherries in the
regulated area. Small agricultural
service firms, which includes handlers,
have been defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000. A majority of the producers
and handlers are considered small
entities under SBA’s standards.

The principal demand for tart cherries
is in the form of processed products.
Tart cherries are dried, frozen, canned,
juiced, and pureed. During the period
1998/99 through 2003/04,
approximately 92 percent of the U.S.
tart cherry crop, or 252.8 million
pounds, was processed annually. Of the
252.8 million pounds of tart cherries
processed, 59 percent was frozen, 29
percent was canned, and 12 percent was
utilized for juice and other products.

Based on National Agricultural
Statistics Service data, acreage in the
United States devoted to tart cherry
production has been trending
downward. Bearing acreage has
declined from a high of 50,050 acres in
1987/88 to 37,000 acres in 2003/04. This
represents a 26 percent decrease in total
bearing acres. Michigan leads the nation
in tart cherry acreage with 73 percent of
the total and produces about 75 percent
of the U.S. tart cherry crop each year.

The 2004/05 crop is moderate in size
at 209 million pounds. The largest crop
occurred in 1995 with production in the
regulated districts reaching a record
395.6 million pounds. The price per
pound received by tart cherry growers
ranged from a low of 7.3 cents in 1987
to a high of 46.4 cents in 1991. These
problems of wide supply and price
fluctuations in the tart cherry industry
are national in scope and impact.
Growers testified during the order
promulgation process that the prices
they received often did not come close
to covering the costs of production.

The industry demonstrated a need for
an order during the promulgation
process of the marketing order because
large variations in annual tart cherry
supplies tend to lead to fluctuations in
prices and disorderly marketing. As a
result of these fluctuations in supply

and price, growers realize less income.
The industry chose a volume control
marketing order to even out these wide
variations in supply and improve
returns to growers. During the
promulgation process, proponents
testified that small growers and
processors would have the most to gain
from implementation of a marketing
order because many such growers and
handlers had been going out of business
due to low tart cherry prices. They also
testified that, since an order would help
increase grower returns, this should
increase the buffer between business
success and failure because small
growers and handlers tend to be less
capitalized than larger growers and
handlers.

Aggregate demand for tart cherries
and tart cherry products tends to be
relatively stable from year-to-year.
Similarly, prices at the retail level show
minimal variation. Consumer prices in
grocery stores, and particularly in food
service markets, largely do not reflect
fluctuations in cherry supplies. Retail
demand is assumed to be highly
inelastic which indicates that price
reductions do not result in large
increases in the quantity demanded.
Most tart cherries are sold to food
service outlets and to consumers as pie
filling; frozen cherries are sold as an
ingredient to manufacturers of pies and
cherry desserts. Juice and dried cherries
are expanding market outlets for tart
cherries.

Demand for tart cherries at the farm
level is derived from the demand for tart
cherry products at retail. In general, the
farm-level demand for a commodity
consists of the demand at retail or food
service outlets minus per-unit
processing and distribution costs
incurred in transforming the raw farm
commodity into a product available to
consumers. These costs comprise what
is known as the “marketing margin.”

The supply of tart cherries, by
contrast, varies greatly. The magnitude
of annual fluctuations in tart cherry
supplies is one of the most pronounced
for any agricultural commodity in the
United States. In addition, since tart
cherries are processed either into cans
or frozen, they can be stored and carried
over from year-to-year. This creates
substantial coordination and marketing
problems. The supply and demand for
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tart cherries is rarely in equilibrium. As
a result, grower prices fluctuate widely,
reflecting the large swings in annual
supplies.

In an effort to stabilize prices, the tart
cherry industry uses the volume control
mechanisms under the authority of the
Federal marketing order. This authority
allows the industry to set free and
restricted percentages. These
percentages are only applied to states or
districts with a 3-year average of
production greater than six million
pounds, and to states or districts in
which the production is 50 percent or
more of the previous 5-year processed
production average.

The primary purpose of setting
restricted percentages is an attempt to
bring supply and demand into balance.
If the primary market is over-supplied
with cherries, grower prices decline
substantially.

The tart cherry sector uses an
industry-wide storage program as a
supplemental coordinating mechanism
under the Federal marketing order. The
primary purpose of the storage program
is to warehouse supplies in large crop
years in order to supplement supplies in
short crop years. The storage approach
is feasible because the increase in
price—when moving from a large crop
to a short crop year—more than offsets
the costs for storage, interest, and
handling of the stored cherries.

The price that growers’ receive for
their crop is largely determined by the
total production volume and carryin
inventories. The Federal marketing
order permits the industry to exercise
supply control provisions, which allow
for the establishment of free and
restricted percentages for the primary
market, and a storage program. The
establishment of restricted percentages
impacts the production to be marketed
in the primary market, while the storage
program has an impact on the volume
of unsold inventories.

The volume control mechanism used
by the cherry industry results in
decreased shipments to primary
markets. Without volume control the
primary markets (domestic) would
likely be over-supplied, resulting in
lower grower prices.

To assess the impact that volume
control has on the prices growers
receive for their product, an
econometric model has been developed.
The econometric model provides a way
to see what impacts volume control may
have on grower prices. The three
districts in Michigan, along with the
districts in Utah, New York,
Washington, and Wisconsin are the
restricted areas for this crop year and
their combined total production is 202

million pounds. A 28 percent restriction
means 145 million pounds is available
to be shipped to primary markets from
these five states. Production levels of 3.9
million pounds for Oregon, and 2.8
million pounds for Pennsylvania (the
unregulated areas in 2004—2005), result
in an additional 6.7 million pounds
available for primary market shipments.

In addition, USDA requires a 10
percent release from reserves as a
market growth factor. This will result in
an additional 18 million pounds being
available for the primary market. The
145 million pounds from Michigan,
New York, Utah, Washington, and
Wisconsin, the approximately 7 million
pounds from the other producing states,
the 18 million pound release, and the 25
million pound carryin inventory gives a
total of 195 million pounds being
available for the primary markets.

The econometric model is used to
estimate the difference between grower
prices with and without restrictions.
With volume controls, grower prices are
estimated to be approximately $0.08
higher than without volume controls.

The use of volume controls is
estimated to have a positive impact on
growers’ total revenues. With
restriction, revenues are estimated to be
$10.7 million higher than without
restrictions. The without restrictions
scenario assumes that all tart cherries
produced would be delivered to
processors for payments. This scenario
is likely since the total available supply
in this crop year is very similar to last
year’s when there was a full release of
the reserve pool, and handlers appear to
be encouraging growers to deliver their
entire crop this year. Although carryout
inventories are 25 million pounds, only
1 million pounds is in the reserve while
24 million pounds are held in free
inventories held by packers.

It is concluded that the 28 percent
volume control would not unduly
burden producers and handlers,
particularly smaller growers and
handlers. The 28 percent restriction
would be applied in Michigan, New
York, Utah, Washington, and
Wisconsin. The growers and handlers in
the other two states covered under the
marketing order will benefit from the
market stability anticipated to result
from this restriction.

Recent grower prices have been as
high as $0.44 per pound in the 2002—
2003 crop year. At current production
and yield levels, the cost of production
is reported to be $0.43 per pound. Thus,
the estimated $0.43 per pound received
by growers under the regulation
scenario just covers the cost of
production. Under the no regulation
scenario, estimated grower prices would

not cover the total cost of production.
Lower yields and production result in
higher costs of production. Overhead or
fixed costs are spread over lower levels
of production which results in higher
costs of production per acre. Even in
years when no production is harvested,
growers face fixed costs of production
and additional costs associated with
maintaining the orchard for future years
of production. The use of volume
controls is believed to have little or no
effect on consumer prices and will not
result in fewer retail sales or sales to
food service outlets.

Without the use of volume controls,
the industry could be expected to start
to build large amounts of unwanted
inventories. These inventories would
have a depressing effect on grower
prices. The econometric model shows
for every 1 million-pound increase in
carryin inventories, a decrease in grower
prices of $0.0033 per pound occurs. The
use of volume controls allows the
industry to supply the primary markets
while avoiding the disastrous results of
over-supplying these markets. In
addition, through volume control, the
industry has an additional supply of
cherries that can be used to develop
secondary markets such as exports and
the development of new products. The
use of reserve cherries in the production
shortened 2002-2003 crop year proved
to be very useful and beneficial to
growers and packers.

In discussing the possibility of
marketing percentages for the 2004—
2005 crop year, the Board considered
the following factors contained in the
marketing policy: (1) The estimated total
production of cherries; (2) the estimated
size of the crop to be handled; (3) the
expected general quality of such cherry
production; (4) the expected carryover
as of July 1 of canned and frozen
cherries and other cherry products; (5)
the expected demand conditions for
cherries in different market segments;
(6) supplies of competing commodities;
(7) an analysis of economic factors
having a bearing on the marketing of
cherries; (8) the estimated tonnage held
by handlers in primary or secondary
inventory reserves; and (9) any
estimated release of primary or
secondary inventory reserve cherries
during the crop year.

The Board’s review of the factors
resulted in the computation and
announcement in September 2004 of the
free and restricted percentages proposed
to be established by this rule (72 percent
free and 28 percent restricted).

One alternative to this action would
be not to have volume regulation this
season. Board members stated that no
volume regulation would be detrimental
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to the tart cherry industry due to the
size of the 2004-2005 crop. Returns to
growers would not cover their costs of
production for this season which might
cause some to go out of business.

As mentioned earlier, the
Department’s “Guidelines for Fruit,
Vegetable, and Specialty Crop
Marketing Orders” specify that 110
percent of recent years’ sales should be
made available to primary markets each
season before recommendations for
volume regulation are approved. The
quantity available under this rule is 110
percent of the quantity shipped in the
prior three years.

The free and restricted percentages
established by this rule release the
optimum supply and apply uniformly to
all regulated handlers in the industry,
regardless of size. There are no known
additional costs incurred by small
handlers that are not incurred by large
handlers. The stabilizing effects of the
percentages impact all handlers
positively by helping them maintain
and expand markets, despite seasonal
supply fluctuations. Likewise, price
stability positively impacts all
producers by allowing them to better
anticipate the revenues their tart
cherries will generate.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this regulation.

While the benefits resulting from this
rulemaking are difficult to quantify, the
stabilizing effects of the volume
regulations impact both small and large
handlers positively by helping them
maintain markets even though tart
cherry supplies fluctuate widely from
season to season.

In compliance with Office of
Management and Budget (OMB)
regulations (5 CFR part 1320) which
implement the Paperwork Reduction
Act of 1995 (Pub. L. 104-13), the
information collection and
recordkeeping requirements under the
tart cherry marketing order have been
previously approved by OMB and
assigned OMB Number 0581-0177.

Reporting and recordkeeping burdens
are necessary for compliance purposes
and for developing statistical data for
maintenance of the program. The forms
require information which is readily
available from handler records and
which can be provided without data
processing equipment or trained
statistical staff. As with other, similar
marketing order programs, reports and
forms are periodically studied to reduce
or eliminate duplicate information
collection burdens by industry and
public sector agencies. This rule would
not change those requirements.

A 30-day comment period is provided
to allow interested persons to respond
to this proposal. Thirty days is deemed
appropriate because this rule would
need to be in place as soon as possible
since handlers are already shipping tart
cherries from the 2004-2005 crop. All
written comments timely received will
be considered before a final
determination is made on this matter.

List of Subjects in 7 CFR Part 930

Marketing agreements, Reporting and
recordkeeping requirements, Tart
cherries.

For the reasons set forth in the
preamble, 7 CFR part 930 is proposed to
be amended as follows:

PART 930—TART CHERRIES GROWN
IN THE STATES OF MICHIGAN, NEW
YORK, PENNSYLVANIA, OREGON,
UTAH, WASHINGTON, AND
WISCONSIN

1. The authority citation for 7 CFR
part 930 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 930.254 is added to read as
follows:

Note: This section will not appear in the
annual Code of Federal Regulations.

§930.254 Final free and restricted
percentages for the 2004-2005 crop year.

The final percentages for tart cherries
handled by handlers during the crop
year beginning on July 1, 2004, which
shall be free and restricted, respectively,
are designated as follows: Free
percentage, 72 percent and restricted
percentage, 28 percent.

Dated: December 7, 2004.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 04-27161 Filed 12—-9-04; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 983
[Docket No. FV04-983-2 PR]

Pistachios Grown in California;
Establishment of Continuing
Assessment Rate and Reporting
Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule would establish a
continuing assessment rate for the

Administrative Committee for
Pistachios (Committee) for the 2004—-05
and subsequent fiscal periods of $0.0014
per pound of pistachios received for
processing and would establish
reporting requirements under the
California pistachio marketing order
(order). The order regulates the handling
of pistachios grown in California and is
administered by the Committee.
Authorization to assess pistachio
handlers enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
The fiscal period begins September 1
and ends August 31. The assessment
rate would remain in effect indefinitely
unless modified, suspended, or
terminated. Requiring handlers to file
annual reports with the Committee
would facilitate the Committee’s
collection of handler assessments.

DATES: Comments must be received by
February 8, 2005.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;

Fax: (202) 720-8938; E-mail:
moab.docketclerk@usda.gov; or Internet:
http://www.regulations.gov. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT: Toni
Sasselli, Program Analyst, or Rose
Aguayo, Marketing Specialist, California
Marketing Field Office, Fruit and
Vegetable Programs, AMS, USDA, 2202
Monterey Street, suite 102B, Fresno,
California 93721; telephone: (559) 487—
5901; Fax (559) 487-5906; or George
Kelhart, Technical Advisor, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
telephone: (202) 720-2491, Fax: (202)
720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.



71750

Federal Register/Vol. 69, No. 237 /Friday, December 10, 2004 /Proposed Rules

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 983, regulating the
handling of pistachios grown in
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, pistachio handlers are subject
to assessments. Funds to administer the
order are derived from such
assessments. It is intended that the
assessment rate as proposed herein
would be applicable to all assessable
pistachios beginning September 1, 2004,
and continue until amended,
suspended, or terminated. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule would establish a
continuing assessment rate for the
Committee for the 2004—05 and
subsequent fiscal periods of $0.0014 per
pound of pistachios received for
processing and would establish
reporting requirements under the
California pistachio order. The quantity
of pistachios received by the handler for
processing is converted to an assessed
weight pursuant to § 983.6 and the
assessment rate is applied to that weight
in determining a handler’s assessment
obligation for the fiscal period.
Requiring handlers to file annual
Receipts/Assessment Reports with the
Committee would facilitate the

Committee’s collection of handler
assessments.

Continuing Assessment Rate

Sections 983.52 and 983.53 of the
pistachio order provide authority for the
Committee, with the approval of USDA,
to formulate an annual budget of
expenses and to collect assessments
from handlers to administer the
marketing order. Each handler who
receives pistachios for processing in
each production year (fiscal year) is
required to pay an assessment based on
the pro rata share of the expenses
authorized by USDA which are
reasonable and likely to be incurred by
the Committee during that year. The
assessment obligation for each handler
is computed by applying the assessment
rate set by USDA to each handler’s
assessed weight computed pursuant to
§983.6 of the pistachio order.

The members of the Committee are
producers and handlers of California
pistachios. They are familiar with the
Committee needs and with the costs for
goods and services in their local area,
and are, thus, in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

The Committee met on August 17,
2004, and unanimously recommended
2004-05 expenditures of $271,499 and
an assessment rate of $0.0014 per pound
of pistachios received for processing.
This was the first public meeting of the
newly formed Committee since the
pistachio marketing order became
effective on April 6, 2004 (69 FR 17944).
The major expenditures recommended
by the Committee for the 2004—05 fiscal
period include $ 110,249 for
administrative expenses; $34,500 for
compliance expenses; $101,750 for
salaries; and $25,000 for a contingency
reserve.

Because this is a new order and there
is no carry-in income, the Committee is
borrowing funds from the California
Pistachio Commission (Commission)
until assessments are collected in March
2005. The Committee discussed the
necessity of setting a relatively high
assessment rate for the 2004-05 fiscal
period because it is necessary to
generate sufficient funds to reimburse
the Commission, to cover the
Committee’s 2004—05 expenditures, and
to build an adequate reserve to cover
Committee expenditures until the 2005—
06 fiscal period’s assessments are
available in December 2005.

The assessment rate recommended by
the Committee was derived by dividing

anticipated expenses plus funds to
establish a reserve by expected receipts
(the assessed weight) of pistachios
grown in California during 2004-05
(271,499 plus $190,501 divided by
330,000,000 pounds = $0.0014. With
pistachio receipts for the year estimated
at 330,000,000 pounds, assessment
income is expected to total of $462,000.

The Committee may carry over excess
funds into subsequent production years
(fiscal years) as a reserve, provided that
funds already in the reserve do not
exceed approximately two production
years’ budgeted expenses. In the event
that funds exceed two production years’
budgeted expenses, future assessments
would be reduced to bring the reserves
to an amount that is less than or equal
to two production years’ budgeted
expenses (§983.56). Funds in the
reserve would be kept within the
maximum permitted by the order.

Under § 983.53 the Committee, prior
to the beginning of each production
year, shall recommend and the
Secretary shall set the assessment for
the following production year, which
shall not exceed one-half of one percent
of the average price received by
producers in the preceding production
year. According to the Commission’s
Annual Report for the 2003—04 crop
year, the average price received by
producers was $1.15 per pound. One
half of one percent equals $0.005.
Taking ($0.005) x ($1.15) = $0.00575 for
the maximum assessment rate allowed.
The rates considered by the Committee
ranged from $0.001 to $0.0014. The
recommended assessment rate of
$0.0014 is less than the maximum
provided for in the order.

The proposed assessment rate would
continue in effect indefinitely unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate would
be in effect for an indefinite period, the
Committee would continue to meet
prior to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA would evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking would be
undertaken as necessary. The
Committee’s 2004—05 budget and those
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for subsequent fiscal periods would be
reviewed and, as appropriate, approved
by USDA.

Reporting Requirements

Section 983.47 of the pistachio order
provides authority for establishing
reporting requirements. Under the
order, the Committee may, with the
approval of the Secretary, establish
reporting requirements to collect
necessary information or data.

At its first meeting, the Committee
also unanimously recommended that
handlers file a Receipts/Assessment
Report with the Committee to facilitate
the Committee’s collection of handler
assessments.

Handlers, including custom hullers,
who receive pistachios for processing
(removal of green hulls and drying
pistachios to 5 percent moisture), would
be required to pay an assessment
attributable to the assessed weight of
pistachios received by that handler and
to report that assessed weight to the
Committee on the Receipts/Assessment
Form. Pursuant to § 983.6 of the order,
the term ‘““assessed weight” means the
pounds of inshell pistachios, free of
internal defects as defined in
§983.39(b)(4) and (5), with the weight
computed at 5 percent moisture,
received for processing by a handler
within each production year: Provided,
That for loose kernels, the actual weight
shall be multiplied by two to obtain an
inshell weight.

A final order published on July 26,
2004, (69 FR 44460), delayed the
implementation date for § 983.39(b)(4)
and (5), of the order until February 1,
2005. Therefore, for the 200405 fiscal
period, each handler who receives
pistachios for processing would be
required to furnish the Receipts/
Assessment Report to the Committee
and pay all due assessments to the
Committee by March 15, 2005. For
subsequent fiscal periods, each handler
who receives pistachios for processing
would be required to furnish the
Receipts/Assessment Report and pay all
due assessments to the Committee by
December 15 of the applicable fiscal
period.

The recommended reporting
requirements are similar to those
required by the Commission. Because
the Commission is prohibited from
sharing confidential handler
information, the Committee
recommended that a Receipt/
Assessment Report be developed for
Committee use and that the receipts
information already compiled for the
Commission be attached to the newly
developed Committee form. Thus,
handlers would not be duplicating their

efforts and both agencies would receive
necessary receipts/assessment data. The
Committee estimates this action would
affect 20 handlers of pistachios and
further estimates that, on average,
handlers would expend approximately 4
minutes per year to prepare and submit
this report to the Committee. These
actions are in the interest of producers
and handlers. Detailed information on
these burdens is contained in the
Paperwork Reduction Act section of this
document.

Assessment Collection

To facilitate assessment collections
under the order, the Committee
unanimously recommended establishing
§983.253. This section sets the
continuing assessment rate and
establishes the reporting requirements
necessary to verify that each handler has
paid the correct assessment. Section
925.253 would read as follows:
€“§983.253 Assessment rate. (a) On and
after September 1, 2004, an assessment
rate of $0.0014 per pound of pistachios
received for processing is established for
California Pistachios. The assessment
obligation of each handler would be
computed by applying the assessment
rate to the assessed weight computed
pursuant to § 983.6. (b) For the 2004—05
fiscal period each handler who receives
pistachios for processing shall furnish
the Receipts/Assessment Report to the
Committee and pay all due assessments
to the Committee by March 15, 2005.
For subsequent fiscal periods, each
handler who receives pistachios for
processing shall furnish the Receipts/
Assessment Report and pay all due
assessments to the Committee by
December 15 of the applicable fiscal
period.”

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 20 handlers
of California pistachios subject to
regulation under the order and

approximately 741 producers in the
production area. Small agricultural
producers are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. Eight of the 20
handlers subject to regulation have
annual pistachio receipts of at least
$5,000,000. In addition, 722 producers
have annual receipts less than $750,000.
Thus, the majority of handlers and
producers of California pistachios may
be classified as small entities.

This rule would establish a
continuing assessment rate for the
Committee and collected from handlers
for the 2004-05 and subsequent fiscal
periods of $0.0014 per pound of
pistachios received for processing and
would establish reporting requirements
under the California pistachio order.
Requiring handlers to file annual
Receipts/Assessment Reports with the
Committee would facilitate the
Committee’s collection of handler
assessments. Pistachios harvested and
received in August of any year shall be
applied to the subsequent production
year for order purposes.

Continuing Assessment Rate

The California pistachio order
provides authority for the Committee,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. The members
of the Committee are producers and
handlers of California pistachios. They
are familiar with the Committee needs
and with the costs for goods and
services in their local area, and are thus
in a position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

The Committee met on August 17,
2004, and unanimously recommended
2004-05 expenditures of $271,499 and
an assessment rate of $0.0014 per pound
of pistachios received for processing.
This was the first public meeting of the
newly formed Committee since the
pistachio marketing order became
effective on April 6, 2004 (69 FR 17944).
The major expenditures recommended
by the Committee for the 2004—05 fiscal
period include $110,249 for
administrative expenses; $34,500 for
compliance expenses; $101,750 for
salaries; and $25,000 for a contingency
reserve.
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Because this is a new order and there
is no carry-in income, the Committee is
borrowing funds from the Commission
until assessments are collected in March
2005. The Committee discussed the
necessity of setting a relatively high
assessment rate for the 2004-05 fiscal
period because it is necessary to
generate sufficient funds to reimburse
the Commission, to cover the
Committee’s 2004—05 expenditures, and
to build an adequate reserve to cover
Committee expenditures until the 2005—
06 fiscal period’s assessments are
available in December 2005.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses plus funds to
establish a reserve by expected receipts
of pistachios grown in California
($271,499 plus $190,501 divided by
330,000,000 pounds = $0.0014. With
pistachio receipts for the year estimated
at 330,000,000 pounds, assessment
income should total $462,000.

The Committee may carry over such
excess into subsequent production years
as a reserve, provided that funds already
in the reserve do not exceed
approximately two production years’
budgeted expenses. In the event that
funds exceed two productions years’
budgeted expenses, future assessments
would be reduced to bring the reserves
to an amount that is less than or equal
to two production years’ budgeted
expenses. Funds in the reserve would be
kept within the maximum permitted by
the order (§ 983.56).

The proposed assessment rate would
continue in effect indefinitely unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate would
be in effect for an indefinite period, the
Committee would continue to meet
prior to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA would evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking would be
undertaken as necessary. The
Committee’s 2004—05 budget and those
for subsequent fiscal periods would be
reviewed and, as appropriate, approved
by USDA.

The Committee discussed alternative
2004-05 expenditures of $246,499,
which did not include $25,000 for a
contingency reserve. However, the
Committee believes that it is important
to establish a contingency reserve for
unforeseen expenditures, and, thus,
unanimously recommended
expenditures in the amount of $271,499.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates
that the grower price for the 2004-05
season could range between $1.30 and
$1.40 per pound of assessed weight
pistachios. Therefore, the estimated
assessment revenue for the 2004-05
fiscal period as a percentage of total
grower revenue could range between .11
and .10 percent.

Reporting Requirements

Section 983.47 of the pistachio order
provides authority for establishing
reporting requirements. Under the
order, the Committee may, with the
approval of the Secretary, establish
reporting requirements to collect
necessary information or data.

To facilitate the collection of handler
assessments, the Committee also
unanimously recommended that
handlers file a Receipts/Assessment
Report with the Committee. Both small
and large handlers would be required to
file the report and to pay assessments.
The report would be filed by handlers
(including custom hullers) who receive
pistachios for processing (removal of
green hulls and drying pistachios to 5
percent moisture).

Handlers who receive pistachios for
processing, would be required to pay an
assessment attributable to the assessed
weight of pistachios received by that
handler and to report that assessed
weight to the Committee on the
Receipts/Assessment Form. The term
“assessed weight” is defined in § 983.6
of the pistachio order.

Assessment Obligations

The computation of assessed weight
involves requirements specified in
§§983.39(b)(4) and (5). A final order
published on July 26, 2004, (69 FR
44460), delayed the implementation
date of those sections until February 1,
2005. Therefore, for the 2004-05 fiscal
period, each handler who receives
pistachios for processing would be
required to furnish the Receipts/
Assessment Report to the Committee
and pay all due assessments to the
Committee by March 15, 2005. For
subsequent fiscal periods, each handler
who receives pistachios for processing
would be required to furnish the
Receipts/Assessment Report and pay all

due assessments to the Committee by
December 15 of the applicable fiscal
period.

While assessments impose some
additional costs on handlers, the costs
are minimal and uniform on all
handlers. Some of the additional costs
may be passed on to producers.
However, these costs would be offset by
the benefits derived by the operation of
the marketing order. In addition, the
Committee’s meeting was widely
publicized throughout the production
area commodity industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the August
17, 2004, meeting was a public meeting
and all entities, both large and small,
were able to express views on this issue.

Interested persons are invited to
submit comments on the informational
and regulatory impacts of this action on
small businesses. A small business
guide on complying with fruit,
vegetable, and specialty crop marketing
agreements and orders may be viewed
at: http://www.ams.usda.gov/fv/
moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

This rule would impose some
additional reporting and recordkeeping
on both small and large pistachio
handlers. This action would require one
new Committee form. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies. In
addition, USDA has not identified any
relevant Federal rules that duplicate,
overlap, or conflict with this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), AMS is submitting to the
Office of Management and Budget a
revision to approved information
collection OMB No. 0581-0215,
“Pistachios Grown in California.”

Abstract

These information collection
requirements are essential to carry out
the intent of the Act, to provide
respondents the type of service they
request, and to administer the California
pistachio marketing order program,
which was established in 2004.

Under the order, the committee may,
with the approval of the Secretary,
establish reporting requirements to
collect necessary information or data.
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On August 17, 2004, the Committee
met and unanimously recommended
establishing a reporting requirement
under the order similar to that applied
under the California Pistachio
Commission. Because the Commission
is prohibited from sharing confidential
handler information, the committee
recommended that a receipt/assessment
report be developed for committee use
and that the receipts information
already compiled for the Commission be
attached to the newly developed
committee form. Thus, handlers would
not be duplicating their efforts and both
agencies would receive necessary
receipts/assessment data.

The information collected will be
used only by authorized representatives
of the USDA, including AMS, Fruit and
Vegetable Programs regional and
headquarters’ staff, and authorized
Committee employees. Authorized
Committee employees are the primary
users of the information and AMS is the
secondary user. The name of the form is
the Administrative Committee for
Pistachios (ACP)-1; Receipts/
Assessment Report.

Total Annual Estimated Burden

The total burden for the information
collection under the order is as follows:

Estimate of Burden: 4 minutes per
response.

Respondents: Qualified handlers or
producers.

Estimated Number of Respondents:
20.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Average
Burden on Respondents): 1 hour and 20
minutes.

Comments: Sixty days are provided
for comments. Comments are invited on:
(1) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information would have practical
utility; (2) the accuracy of the agency’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments should reference OMB No.
0581-0215 and the marketing order for
pistachios grown in California, and be
sent to USDA in care of the Docket Clerk

at the previously mentioned address.
All comments received will be available
for public inspection during regular
business hours at the same address. All
responses to this notice on
informational impacts will be
summarized and included in the request
for OMB approval of the above
described form. All comments will
become a matter of public record.

List of Subjects in 7 CFR Part 983

Pistachios, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 983 is proposed to
be amended as follows:

PART 983—PISTACHIOS GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 983 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. In part 983, a new Subpart—
Assessment Rate and §983.253 are
added to read as follows:

Subpart—Assessment Rate

§983.253 Assessment rate.

(a) On and after September 1, 2004, a
continuing assessment rate of $0.0014
per pound of assessed weight pistachios
is established for California Pistachios.
The assessment obligation of each
handler would be computed by
applying the assessment rate to the
assessed weight computed pursuant to
§983.6.

(b) For the 2004-05 fiscal period each
handler who receives pistachios for
processing shall furnish the Receipts/
Assessment Report to the Committee
and pay all due assessments to the
Committee by March 15, 2005. For
subsequent fiscal periods, each handler
who receives pistachios for processing
shall furnish the Receipts/Assessment
Report and pay all due assessments to
the Committee by December 15 of the
applicable fiscal period.

Dated: December 7, 2004.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 04—27157 Filed 12-7-04; 2:54 pm]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 989
[Docket No. FV05-989-1 PR]
Raisins Produced From Grapes Grown

in California; Increased Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule would increase the
assessment rate established for the
Raisin Administrative Committee
(Committee) for the 2004—05 and
subsequent crop years from $8.00 to
$11.00 per ton of free tonnage raisins
acquired by handlers, and reserve
tonnage raisins released or sold to
handlers for use in free tonnage outlets.
The Committee locally administers the
Federal marketing order which regulates
the handling of raisins produced from
grapes grown in California (order).
Authorization to assess raisin handlers
enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
The crop year runs from August 1
through July 31. The 2004-05 crop is
smaller than normal, and no volume
regulation will be implemented this
year. As a result, some expenses funded
by handler assessments will increase.
The $8.00 per ton assessment rate will
not generate enough revenue to cover
expenses. The $11.00 per ton
assessment would remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: Comments must be received by
December 20, 2004.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,
Washington, DC 20250-0237; Fax: (202)
720-8938, or e-mail:
moab.docketclerk@usda.gov; or
Internet:http://www.regulations.gov.
Comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
Martin Engeler, Assistant Regional
Manager, California Marketing Field



71754

Federal Register/Vol. 69, No. 237 /Friday, December 10, 2004 /Proposed Rules

Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721;
telephone: (559) 487-5901, Fax: (559)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,
Washington, DC 20250-0237; telephone:
(202) 720-2491, Fax: (202) 720-8938.
Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or e-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 989 (7 CFR part 989),
both as amended, regulating the
handling of raisins produced from
grapes grown in California, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California raisin handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as proposed herein
would be applicable to all assessable
raisins beginning on August 1, 2004,
and continue until amended,
suspended, or terminated. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the

district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule would increase the
assessment rate established under the
order for the 2004—05 and subsequent
crop years from $8.00 to $11.00 per ton
of free tonnage raisins acquired by
handlers, and reserve tonnage raisins
released or sold to handlers for use in
free tonnage outlets. Authorization to
assess raisin handlers enables the
Committee to incur expenses that are
reasonable and necessary to administer
the program. The 2004-05 crop is
smaller than normal, and no volume
regulation will be implemented this
year. As a result, some expenses funded
by handler assessments will increase.
The $8.00 per ton assessment rate will
not generate enough revenue to cover
expenses. This action was
recommended by the Committee at a
meeting on October 5, 2004.

Sections 989.79 and 989.80,
respectively, of the order provide
authority for the Committee, with the
approval of USDA, to formulate an
annual budget of expenses and collect
assessments from handlers to administer
the program. The members of the
Committee are producers and handlers
of California raisins. They are familiar
with the Committee’s needs and with
the costs of goods and services in their
local area and are thus in a position to
formulate an appropriate budget and
assessment rate. The assessment rate is
formulated and discussed in a public
meeting. Thus, all directly affected
persons have an opportunity to
participate and provide input.

Section 989.79 also provides authority
for the Committee to formulate an
annual budget of expenses likely to be
incurred during the crop year in
connection with reserve raisins held for
the account of the Committee. A certain
percentage of each year’s raisin crop
may be held in a reserve pool during
years when volume regulation is
implemented to help stabilize raisin
supplies and prices. The remaining
“free”” percentage may be sold by
handlers to any market. Reserve raisins
are disposed of through various
programs authorized under the order.
Reserve pool expenses are deducted
from proceeds obtained from the sale of
reserve raisins. Net proceeds are
returned to the pool’s equity holders,
primarily producers.

When volume regulation is in effect,
an administrative budget funded by

handler assessments is developed, and a
reserve pool budget funded by the
current year’s reserve pool is developed.
Committee costs are apportioned
between the two revenue sources. When
volume regulation is not implemented,
the Committee develops an
administrative budget funded solely
from handler assessments.

When the Committee met on August
12, 2004, it recommended two budget
scenarios for the 2004-2005 crop year to
accommodate both situations, because it
was not known at that time if volume
regulation would be implemented. At
that time, it appeared the crop may be
short, but the initial crop estimate
would not be available until a later date.

The first budget scenario
recommended was premised on the
assumption that volume regulation
would be implemented. Under this
scenario, the Committee recommended
an administrative budget of expenses
totaling $2,200,000 and a reserve pool
budget of $2,839,225. The assessment
rate would remain unchanged at $8.00
per ton. This assessment rate applied to
estimated acquisitions of raisins by
handlers of 275,000 tons would provide
adequate revenue to fund the
administrative budget.

The second budget scenario
recommended was based on the premise
that volume regulation would not be
implemented for the 2004-05 season.
Under this scenario, various expenses
typically split between the reserve pool
budget and the administrative budget
would be funded by the administrative
budget. In addition, some expense
categories would be eliminated, some
reduced, and another would be
allocated to the existing 2003—04 reserve
pool budget. The administrative budget
would increase to $3,025,000, thus
necessitating an increase in the
assessment rate to $11.00 per ton.

The Committee met on October 5,
2004, and determined that no volume
regulation for the 2004—05 crop year
was warranted because of a short crop.
The crop estimate for Natural (sun-
dried) Seedless raisins, the major raisin
variety produced, was 199,344 tons. If
realized, this would be the smallest crop
in over 20 years. Production of other
varietal types was also estimated to be
relatively low. The lack of volume
regulation triggered implementation of
the Committee’s recommendation for an
administrative budget of $3,025,000 and
an increased assessment rate from $8.00
per ton to $11.00 per ton.

In developing this budget, the
Committee reviewed and identified
those expenses that were considered
reasonable and necessary to continue
operation of the raisin marketing order
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program. Several costs normally
associated with administering a reserve
pool would be eliminated, such as
insurance coverage ($400,000), costs for
repairing reserve storage bins
($300,000), raisin hauling costs
($65,000), auditing fees ($20,000), and
bank charges ($20,000). Other costs
usually split between the administrative
and reserve pool budgets would also be
eliminated, such as production of
industry brochures ($20,000) and
research and communication activities
($70,000). It was determined that these
activities, while desirable, could be
eliminated without adversely impacting
Committee operations.

Other expenses traditionally split
between the reserve and administrative
budgets would be reduced. For example,
total compliance activity costs budgeted
at $500,000 ($250,000 allocated to the
reserve budget and $250,000 allocated
to the administrative budget) would be
reduced to $320,000, to be funded from
the administrative budget. Purchase of
equipment would also be reduced, from
a combined amount of $50,000, to
$25,000 funded from the administrative
budget.

Other costs usually split between the
reserve pool and administrative budgets
that would be funded by the
administrative budget include general
overhead costs such as salaries, taxes,
retirement and other benefits, insurance,
rent, office supplies, and Committee
travel. These costs remain the same
regardless of whether there is a reserve
pool, as they are necessary to continue
administration of the program. Finally,
$836,000 in costs associated with
administering export programs would
be funded by the existing 2003-04
reserve pool budget, and $536,000
would be funded under administrative
budget for 2004-05.

A direct comparison of expenses
between the recommended 2004—-05
budget and the 2003-04 budget is
difficult because the 2004—-05 budget is
only administrative, whereas in 2003—
04 there was an administrative and a
reserve pool budget. In total, the 2004—
05 recommended administrative budget
of $3,025,000 compares to the 2003—-04
administrative budget of $2,000,000.
However, the $3,025,000 administrative
budget is $1,609,800 less than the
combined 2003-04 administrative and
reserve pool budgets of $4,634,800.

Major expense categories include
$1,000,000 for salaries, $536,000 for
export program activities
(administrative budget only), $320,000
for compliance activities, $150,000 for
group health insurance, $110,000 for
rent, $120,000 for Committee member

and staff travel, and $110,000 for
computer software and programming.

A continuous assessment rate of $8.00
per ton has been in effect since the
2002-03 crop year. For the 2004—05
crop year, the Committee recommended
increasing the assessment rate to $11.00
per ton of assessable raisins to cover
recommended administrative
expenditures of $3,025,000. The
recommended $11.00 per ton
assessment rate was derived by dividing
the $3,025,000 in anticipated expenses
by an estimated 275,000 tons of
assessable raisins. Sufficient income
should be generated at the higher
assessment rate for the Committee to
meet its anticipated expenses. Pursuant
to §989.81(a) of the order, any
unexpended assessment funds from the
crop year must be credited or refunded
to the handlers from whom collected.

The proposed assessment rate would
continue in effect indefinitely unless
modified, suspended, or terminated by
USDA upon recommendation and other
information submitted by the
Committee or other available
information.

Although this assessment rate would
be in effect for an indefinite period, the
Committee would continue to meet
prior to or during each crop year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA would evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking would be
undertaken as necessary. The
Committee’s 2004—05 budget and those
for subsequent crop years would be
reviewed and, as appropriate, approved
by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially

small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 20 handlers
of California raisins who are subject to
regulation under the order and
approximately 4,500 raisin producers in
the regulated area. Small agricultural
firms are defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts of less that
$5,000,000, and small agricultural
producers are defined as those having
annual receipts of less than $750,000.
Thirteen of the 20 handlers subject to
regulation have annual sales estimated
to be at least $5,000,000, and the
remaining 7 handlers have sales less
than $5,000,000. No more than 7
handlers, and a majority of producers, of
California raisins may be classified as
small entities.

This rule would increase the
assessment rate established for the
Committee and collected from handlers
for the 2004-05 and subsequent crop
years from $8.00 to $11.00 per ton of
assessable raisins acquired by handlers.
The 2004-05 crop is estimated to be
smaller than normal, and as a result, the
Committee determined that volume
regulation for the season was not
warranted.

When volume regulation is in effect,
the Committee establishes two budgets;
one for administrative expenses funded
by handler assessments, and one for
expenses incurred in connection with a
reserve pool. Many of the Committee
costs are split between the reserve pool
budget and the administrative budget.

When no volume regulation is in
effect during a crop year, there is no
reserve pool budget for that crop year.
However, the Committee continues to
incur fixed costs associated with
administering the marketing order
program. Therefore, the Committee
reviewed and identified the expenses
that would be reasonable and necessary
to continue program operations without
a reserve pool in effect during the 2004—
05 crop year. Operating expenses
typically split between the
administrative and reserve pool budgets
were allocated to the administrative
budget, some expenses were reduced,
some expenses were eliminated, and
some export program activity expenses
were allocated to the existing 2003-04
reserve pool budget.

The resulting administrative budget
recommended includes expenses
totaling $3,025,000 for the 2004—05 crop
year. While this is an increase from the
2003—-04 administrative budget of
$2,000,000, it represents a decrease in
the 2003-04 combined administrative
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and reserve pool budgets which totaled
$4,634,800.

Because the 2004—05 administrative
budget funded some of the costs
typically allocated to a reserve budget,
a direct comparison to 2003-04
administrative costs would be difficult.
A comparison of 2004—05 recommended
administrative expenditures to
combined 2003-04 administrative and
reserve pool budget expenditures
therefore follows: 2004—05 salaries,
$1,000,000 (2003—04 combined
budgeted expenditures for salaries was
$1,000,000); $456,000 for export
program activities, ($1,246,000);
$320,000 for compliance activities,
($320,000); $150,000 for group health
insurance, ($165,000); $110,000 for rent,
($106,000); $120,000 for Committee
member and staff travel, ($120,000); and
$110,000 for computer software and
programming, ($107,800).

With anticipated assessable tonnage at
275,000 tons, sufficient income should
be generated at the $11.00 per ton
assessment rate to meet expenses.
Pursuant to § 989.81(a) of the order, any
unexpended assessment funds from the
crop year must be credited or refunded
to the handlers from whom collected.

The industry considered an
alternative assessment rate and budget
prior to arriving at the $11.00 per ton
and $3,025,000 administrative budget
recommendation. The Committee’s
Audit Subcommittee met on July 1,
2004, to review preliminary budget
information. The subcommittee was
aware that the 2004-05 crop may be
short and no volume regulation may be
implemented. The subcommittee thus
developed two budgets and assessment
rates to accommodate a scenario with
volume regulation and another scenario
with no volume regulation. If volume
regulation was to be implemented, the
assessment rate would remain at $8.00
per ton. If volume regulation was not
implemented, costs typically allocated
to a reserve pool budget would be
absorbed by the administrative budget,
thus necessitating an increased
assessment rate to $11.00 per ton. The
Committee approved these budget and
assessment recommendations on August
12, 2004.

The Committee met again on October
5, 2004, and determined that volume
regulation was not warranted for the
season. This triggered implementation
of the Committee’s recommendation for
an administrative budget of $3,025,000
and assessment rate of $11.00 per ton.

A review of statistical data on the
California raisin industry indicates that
assessment revenue has consistently
been less than one percent of grower
revenue in recent years. A grower price

of a minimum of $1,210 per ton for the
2004-05 crop raisins has been
announced by the Raisin Bargaining
Association. If this price is realized,
assessment revenue would continue to
be less than one percent of grower
revenue in the 2004—05 crop year, even
with the increased assessment rate.

Regarding the impact of this action on
affected entities, this action would
increase the assessment obligation
imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs
would be offset by the benefits derived
by the operation of the marketing order.

Additionally, the Audit
Subcommittee and full Committee
meetings held on July 1, 2004, and
August 12, 2004, respectively, where
this action was deliberated were public
meetings widely publicized throughout
the California raisin industry. All
interested persons were invited to
attend the meetings and participate in
the industry’s deliberations. Finally, all
interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

This proposed rule would impose no
additional reporting or recordkeeping
requirements on either small or large
raisin handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies. Finally, USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

A 10-day comment period is provided
to allow interested persons to respond
to this proposed rule. Ten days is
deemed appropriate because a final
decision on increasing the rate as
proposed should be made as soon as
possible so the Committee can begin
billing handlers for assessments at the
higher rate. The Committee usually
begins assessment billings in November.

List of Subjects in 7 CFR Part 989

Grapes, Marketing agreements,
Raisins, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 989 is proposed to
be amended as follows:

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 989 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 989.347 is revised to read
as follows:

§989.347 Assessment rate.

On and after August 1, 2004, an
assessment rate of $11.00 per ton is
established for assessable raisins
produced from grapes grown in
California.

Dated: December 7, 2004.

A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 04-27162 Filed 12—-9—-04; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-19237; Airspace
Docket No. 04-AGL-19]

Proposed Establishment of Class E
Airspace; Tracy, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposed to
establish Class E airspace at Tracy, MN.
Standard Instrument Approach
Procedures have been developed for
Tracy Municipal Airport, Tracy, MN.
Controlled airspace extending upward
from 700 feet or more above the surface
of the earth is needed to contain aircraft
executing these approaches. This action
would establish an area of controlled
airspace for Tracy Municipal Airport.

DATES: Comments must be received on
or before February 1, 2005.

ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
Docket Number FAA-2004-19237/
Airspace Docket No. 04—AGL~-19, at the
beginning of your comments. You may
also submit comments on the internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
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any comments received, and any final
disposition in person in the Docket
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois 60018.

FOR FURTHER INFORMATION CONTACT: J.
Mark Reeves, Central Service Office,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7477.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this document must submit with
those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. FAA-2004—
19237/Airspace Docket No. 04—AGL—
19.” The postcard will be date/time
stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this action may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Regional Counsel, 2300 East Devon
Avenue, Des Plaines, Illinois, both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRML’s

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FFA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591, by calling (202)
267-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 to
establish Class E airspace at Tracy, MN,
for Tracy Municipal Airport. Controlled
airspace extending upward from 700
feet or more above the surface of the
earth is needed to contain aircraft
executing instrument approach
procedures. The area would be depicted
on appropriate aeronautical charts.
Class E airspace areas extending upward
from 700 feet or more above the surface
of the earth are published in paragraph
6005 of FAA Order 7400.9M dated
August 30, 2004, and effective
September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. The Class E designations listed in
this document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
establishment body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is

amended as follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGLMN E5 Tracy, MN [New]
Tracy Municipal Airport, MN
(Lat. 44°14’57”N., long. 95°36'26” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Tracy Municipal Airport.

Issued in Des Plaines, Illinois, on
November 16, 2004.
Nancy B. Kort,
Area Director, Central Terminal Operations.
[FR Doc. 04—27093 Filed 12—9-04; 8:45 am)|]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 301
[REG-101282-04]
RIN 1545-BD06

Treatment of a Stapled Foreign
Corporation Under Section 269B and
367(b); Hearing Cancellation

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Cancellation of notice of public
hearing on proposed rulemaking.
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SUMMARY: This document cancels a
public hearing on proposed regulations
concerning the definition and tax
treatment of a stapled foreign
corporation, which generally is treated
for tax purposes as a domestic
corporation under section 269B of the
Internal Revenue Code.

DATES: The public hearing originally
scheduled for December 15, 2004 at 10
a.m., is cancelled.

FOR FURTHER INFORMATION CONTACT:
LaNita Van Dyke of the Publications and
Regulations Branch, Legal Processing
Division, Associate Chief Counsel
(Procedures and Administration), at
(202) 622—7180 (not a toll-free number).
SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and notice of
public hearing that appeared in the
Federal Register on Tuesday, September
7, 2004, (69 FR 54067), announced that
a public hearing was scheduled for
December 15, 2004, at 10 a.m., in the
IRS Auditorium, Internal Revenue
Service Building, 1111 Constitution
Avenue, NW., Washington, DC. The
subject of the public hearing is under
section 269B of the Internal Revenue
Code.

The public comment period for these
regulations expired on December 6,
2004. The notice of proposed
rulemaking and notice of public
hearing, instructed those interested in
testifying at the public hearing to submit
a request to speak and an outline of the
topics to be addressed. As of Tuesday,
December 7, 2004, no one has requested
to speak. Therefore, the public hearing
scheduled for December 15, 2004, is
cancelled.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedures and
Administration).

[FR Doc. 04-27160 Filed 12-7—-04; 3:13 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 110 and 165
[CGD07-04-090]

RIN 1625-AA11, 1625-AA87, 1625-AA01
Regulated Navigation Areas, Security
Zones, and Temporary Anchorage

Areas; St. Johns River, Jacksonville,
FL

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a series of temporary regulated
navigation areas, security zones and
temporary anchorage areas on the St.
Johns River, Jacksonville, FL, from
Winter Point to the Intracoastal
Waterway, for Super Bowl XXXIX
activities and events. The river will be
divided into two regulated navigation
areas and four security zones in order to
provide increased layered security in
close proximity to the downtown area of
the river. Additionally, the size of
existing fixed security zones around
docked cruise ships will be increased.
Existing anchorage grounds will be
modified and temporary anchorages will
be added to accommodate the vessel
traffic expected during the Super Bowl
events. The regulated navigation areas,
security zones and temporary
anchorages are necessary to protect
national security interests and the safety
of navigation during Super Bowl events.
These areas will be enforced at various
designated time periods beginning
February 2, 2005, through February 7,
2005. Entry into the security zones will
be prohibited to all persons and vessels
unless authorized by the Coast Guard
Captain of the Port Jacksonville or his
designated representatives.

DATES: Comments and related material
must reach the Coast Guard on or before
January 10, 2005.

ADDRESSES: You may mail comments
and related material to Coast Guard
Marine Safety Office Jacksonville, 7820
Arlington Expressway, Suite 400,
Jacksonville, FL, 32211. Coast Guard
Marine Safety Office Jacksonville
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
Coast Guard Marine Safety Office
Jacksonville, 7820 Arlington
Expressway, Suite 400, Jacksonville, FL,
32211, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
Holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant James Tedtaotao at Coast
Guard Marine Safety Office Jacksonville,
FL, tel: (904) 232-2640 ext 111.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD07-04-090),
indicate the specific section of this

document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8%z by 11 inches,
suitable for copying. If you would like
to know that your submission reached
us, please enclose a stamped, self-
addressed postcard or envelope. We will
consider all comments and material
received during the comment period.
We may change this proposed rule in
view of them.

If, as we anticipate we make this
temporary final rule effective less than
30 days after publication in the Federal
Register, we will explain in that
publication, as required by 5 U.S.C.
(d)(3), our good cause for doing so.

Public Meeting

We do not plan to hold a public
meeting. The United States Coast Guard,
along with other state and federal law
enforcement agencies, has conducted
numerous outreach meetings with port
users and the affected maritime
community regarding port restrictions.
However, you may submit a request for
a meeting by writing to Coast Guard
Marine Safety Office Jacksonville at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a separate
notice in the Federal Register.

Background and Purpose

In light of terrorist attacks on New
York City and the Pentagon in
Arlington, VA, on September 11, 2001,
and the continuing concern for future
terrorist and or subversive acts against
the United States, especially at high
visibility events where a large number
of persons are likely to congregate, the
Coast Guard proposes to establish
temporary regulated navigation areas
and security zones in certain waters of
the St. Johns River.

The Super Bowl is a sporting event,
hosted each year in a different city in
the United States, sponsored by the
National Football League (NFL). Super
Bowl XXXIX will be held in
Jacksonville, FL, on Sunday, February 6,
2005, at ALLTEL Stadium. Security
measures for Super Bowl XXXIX and
the events preceding it, including
temporary regulated navigation areas,
security zones and anchorages proposed
herein, are necessary from February 2,
2005, to February 7, 2005, and are
needed to safeguard the maritime
transportation infrastructure, the public,
and designated participants from
potential acts of violence or terrorism
during Super Bowl XXXIX activities.
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The planning for these regulated
navigation areas and security zones has
been conducted in conjunction with
federal, state and local law enforcement
agencies. There is significant national
security interest during the Super Bowl
in protecting the waterways
surrounding downtown Jacksonville,
cruise ships, nearby vessels, and the
public from destruction, loss, or injury
from sabotage or other subversive acts,
accidents or other causes of a similar
nature.

These proposed regulations include
amends of existing security zones
established at 33 CFR 165.759 to
increase the fixed security zones around
cruise ships docked at the Talleyrand
Marine Terminal and the Jacksonville
Cruise Ship Passenger Terminal from
100 yards to 400 yards.

These proposed regulations also
amend existing anchorage regulations
established at 33 CFR 110.183 by
removing Anchorage A, modifying
Anchorage B, and establishing various
temporary anchorages marked by buoys.
Some of the temporary anchorages will
be exclusively for use by small
recreational vessels and others will be
for larger recreational vessels and
commercial vessels.

Discussion of Proposed Rule

The Coast Guard proposes to establish
regulated navigation areas and security
zones on the St. Johns River,
Jacksonville, FL, to include the waters
from Winter Point to the Intracoastal
Waterway. The regulated navigation
areas and security zones are necessary
to protect national security interests
during Super Bowl XXXIX and for the
safety of navigation on the waterway.

Temporary regulated navigation areas
are proposed from Wednesday, February
2, 2005, commencing at 6 a.m. (EST)
until Monday, February 7, 2005 at 6
p-m. (EST) for: (1) Winter Point to the
Matthews Bridge and (2) the Matthews
Bridge to St. Johns Bluff Reach.

All vessels entering the regulated
navigation areas must comply with
orders from the Coast Guard Captain of
the Port, Jacksonville, Florida, or that
officer’s designated representatives, and
accordingly regulate their course,
direction and movements within the
regulated navigation areas. Vessels must
exercise continuous transit at minimum
safe speed while within 400 yards of the
federal channel as marked by buoys and
day boards.

The public will be reminded of the
locations and effective periods of the
regulated navigation areas, security

zones and temporary anchorage
regulations by a local notice to mariners.
No commercial vessels will be
permitted to anchor between the Fuller
Warren Bridge and the Matthews
Bridge.

In addition to the regulated navigation
areas described as (1) and (2), the
following temporary security zones
described as (3), (4), (5) and (6) are
proposed for the waters of the St. Johns
River. Security Zone (3): the waters
between the Fuller Warren Bridge and
the Matthews Bridge to be enforced
Friday, February 4, 2005, beginning at
11:59 p.m. (EST) until Monday,
February 7, 2005, at 3 a.m. (EST). Vessel
operators entering the security zone
outlined as (3) must receive express
permission from local, state or federal
enforcement personnel designated by
the Captain of the Port; not transport or
possess certain dangerous cargo as
defined in 33 CFR 160.204; and not
operate or place in the water jet skis or
other motorized personal watercraft at
any time while this security zone, or
security zones (4), (5) and (6) are in
effect. Vessel operators may not enter or
remain in the security zone outlined as
(3) without completing a satisfactory
security screening.

Security Zones (4), (5) and (6) are
smaller zones located geographically
within security zone (3) which will be
enforced at various times and present
additional restrictions. Security zone
(4): a 25-yard zone (entry prohibited
without prior approval by the Captain of
the Port or his designated
representatives) around the passenger
terminals at JEA Park and the
Transportation Hub, to be enforced
Wednesday, February 2, 2005,
commencing at 6 a.m. (EST) until
Monday, February 7, 2005, at 11:59 a.m.
(EST).

Security zone (5): A “no move” zone
(in addition to permission to enter the
zone, all vessels will be required to
obtain approval by the Captain of the
Port or his designated representatives
prior to getting underway from the pier
or anchorage, including vessels which
previously received permission to enter
the zone) on the north bank of the St.
Johns River from the Main Street Bridge
to the Hart Bridge, extending 25 yards
offshore, to be enforced Sunday,
February 6, 2005, beginning at 11:59
a.m. (EST) until Monday, February 7,
2005 at 3 a.m. (EST).

Security zone (6): Restricts entry into
the zone without prior approval by the
Captain of the Port or his designated

representatives, north bank to south
bank, between JEA Park and the
Transportation Hub, to be enforced
Sunday, February 6, 2005, from 11:59
a.m. (EST) until Monday, February 7, at
3 a.m. (EST).

The temporary security zones
described as (3), (4), (5) and (6) prohibit
the transport or possession on vessels of
certain dangerous cargo as defined in 33
CFR 160.204.

Regulations currently exist at 33 CFR
165.759 which establish 100 yard
moving security zones around all cruise
ships entering or departing the Port of
Jacksonville, Florida. Fixed security
zones are established 100 yards around
all cruise ships docked in the Port of
Jacksonville. This proposed regulation
temporarily suspends these security
zones and replaces them with a 400
yard security zone for all cruise ships
docked at the Talleyrand Marine
Terminal and Jacksonville Cruise Ship
Passenger Terminal to be enforced
Wednesday, February 2, 2005,
commencing at 6 a.m. (EST) until
Monday, February 7, 2005, at 11:59 p.m.
(EST).

These proposed regulations also
amend existing anchorage regulations
established at 33 CFR 110.183 which
regulate the anchoring of vessels on the
St. Johns River from the Main Street
Bridge to the ocean. The rule proposes
to amend the regulations to temporarily
close Anchorage A and reduce the size
of Anchorage B. Further, anchoring
anywhere between the Fuller Warren
Bridge and the Matthews Bridge will be
limited to recreational vessels 40 feet or
less in length within marked areas to be
identified by temporary buoys. Rafting
of vessels outboard of one another in
these marked areas will be limited to 20
rafted vessels. Anchorage B will be
reduced in size and will retain its
existing restrictions. In addition to
anchoring availability in Anchorage B,
recreational vessels in excess of 40 feet
in length and commercial vessels may
seek Captain of the Port permission to
anchor north of the Matthews Bridge
within marked areas to be identified by
temporary buoys. The Captain of the
Port Jacksonville, Florida, will continue
to notify the maritime community of the
periods during which the regulated
navigation areas and security zones will
be effective. Broadcast notifications will
be made to the maritime community
advising them of the boundaries of these
zones.

BILLING CODE 4910-15-P
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Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. Although the
regulated navigation areas apply to a
large section of the St. Johns River,
traffic will be allowed to pass through
the zones with the permission of the
Captain of the Port Jacksonville or his
designated representatives.
Additionally, the Coast Guard has
consulted with industry representatives
to obtain concurrence with the proposed
rule and has attended public meetings
with recreational boaters to discuss
impact of the proposed rule. Before the
effective period, the Coast Guard will
issue maritime advisories widely
available to users of the river.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: the owners or
operators of vessels intending to transit
or anchor in portions of the St. Johns
River at various times between February
2, 2005 and February 7, 2005.

These regulations would not have a
significant economic impact on a
substantial number of small entities for
the following reasons. Each area, zone
or anchorage restriction in this rule will
only be in effect for a limited duration.
With the exception of vessels carrying
certain dangerous cargo as defined in 33
CFR 160.204, vessels will still be

allowed to transit after obtaining
authorization from the Captain of the
Port or his designated representatives.
All vessels carrying certain dangerous
cargo as defined in 33 CFR 160.204 will
be prohibited from transiting the
security zones. Based upon consultation
with local industry representatives it
has been determined there is no regular
traffic of such vessels on the St Johns
River through the area of the anticipated
security zones and no such traffic is
expected.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
Lieutenant James Tedtaotao at the
address listed in ADDRESSES above. The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the

aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.
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Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraphs (34)(f) and (g), of
the Instruction, from further
environmental documentation. As
anchorage regulations, regulated
navigation areas and security zones, the
proposed rules satisfy the requirements
of paragraphs 34(f) and (g).

Under figure 2—1, paragraphs (34)(f)
and (g) of the Instruction, an
“Environmental Analysis Check List”
and a ‘““Categorical Exclusion
Determination” are not required for this
rule. Comments on this section will be
considered before we make the final
decision on whether to categorically
exclude this rule from further
environmental review.

List of Subjects

33 CFR Part 110
Anchorage grounds.

33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR parts 110 and 165 as
follows:

PART 110—ANCHORAGE
REGULATIONS

1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 1221 through
1236, 2030, 2035, and 2071; 33 CFR 1.05-1(g;
Department of Homeland Security Delegation
No. 0170.1.

2. From 6 a.m.(EST) on February 2,
2005 until 11:59 p.m. (EST) on February
7, 2005, in § 110.183, paragraphs (a) and
(b) are suspended in their entirety and
new paragraphs (c), (d) and (e) are
added to read as follows:

§110.183 St. Johns River, Florida.

* * * * *

(c) Anchorage B. (Lower Anchorage)
The Anchorage is established within the
following coordinates, the area enclosed
by a line starting at a point on the
eastern shore of the river at ‘Floral Bluff’
at 30°21°00” N, 081°36’41” W; thence to
30°20’50” N, 081°37°08” W in vicinity of
buoy G”75”; thence to 30°21°50” N,
081°36’56” W; thence to 30°21'54” N,
081°36°48” W; thence returning to the
point of beginning.

(d) Regulations. (1) Except in case of
emergency, only vessels meeting the
conditions of this paragraph will be
authorized by the Captain of the Port to
anchor in Anchorage B. Vessels unable
to meet any of the following restrictions
must obtain specific authorization from
the Captain of the Port prior to
anchoring in Anchorage B.

(2) All vessels intending to enter and
anchor in Anchorage B must notify the
Captain of the Port prior to entering.

(3) Anchorage B is a temporary
anchorage. Additionally, Anchorage B is
used as a turning basin. Vessels may not
anchor for more than 24 hours without
specific written authorization from the
Captain of the Port.

(4) All vessels at anchor must
maintain a watch on VHF-FM channels
13 and 16 by a person fluent in English,
and must make a security broadcast on
channel 13 upon anchoring and every 4
hours thereafter.

(5) Anchorage B is restricted to
vessels with a draft of 24 feet or less,
regardless of length.

(6) Any vessel transferring petroleum
products within Anchorage B must have
a pilot or Docking Master aboard, and
employ sufficient assist tugs to assure
the safety of the vessel at anchor and
any vessels transiting the area.

(7) Any vessel over 300 feet in length
within Anchorage B must have a pilot
or Docking Master onboard, and employ
sufficient assist tugs to assure the safety
of the vessel at anchor and any vessels
transiting the area.

(e) Temporary anchorages. (1) Five
temporary anchorage areas will be
established in the waters of the St. Johns
River between the Fuller Warren Bridge
and the southern end of Anchorage B to
exclusively accommodate recreational
vessels, 40 feet in length or less, for
various events during the effective
period. Vessels must seek authorization
from the Captain of the Port prior to
anchoring. Up to twenty recreational
vessels may raft outboard of one
another. Buoys will mark all temporary
anchorage areas.

(2) Several temporary anchorage areas
will be established in the waters north
of the Matthews Bridge to accommodate
larger recreational vessels and
commercial vessels. Buoys will mark all
temporary anchorage areas.

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

3. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04-6, and 160.5; Pub L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

4. From February 2, 2005, at 6 a.m.
(EST) until February 7, 2005, at 11:59
p.m. (EST) in § 165.759, paragraph (a) is
suspended and a new paragraph (e) is
added to read as follows:

§165.759 Security Zones; Ports of
Jacksonville, Fernandina, and Canaveral,

Florida.
* * * * *

(e) Regulated area. (1) Moving
Security zones are established around
all tank vessels, cruise ships, and
military pre-positioned ships during
transits entering or departing the ports
of Jacksonville, Fernandina, and
Canaveral, Florida. These moving
security zones are activated when the
subject vessels pass the St. Johns River
Sea Buoy, at approximate position
30°23’35” N, 81°19°08” W, when
entering the port of Jacksonville, or pass
port Canaveral Channel Entrance Buoys
#3 or #4, at respective approximate
positions 28°22.7" N, 80°31.8" W, and
28°23.7’ N, 80°29.2” W when entering
Port Canaveral. Fixed security zones are
established 100 yards around all tank
vessels and military pre-positioned
ships docked in the Ports of
Jacksonville, Fernandina, and
Canaveral, Florida.

(2) Fixed security zones are
established 100 yards around all cruise
ships docked in the Ports of
Jacksonville, Fernandina, and
Canaveral, Florida except for security
zones around vessels docked at the
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Talleyrand Marine Terminal and the
Jacksonville Cruise Ship Passenger
Terminal in the Port of Jacksonville that
extend 400 yards around cruise ships.

5. Temporarily add § 165.T07—-090 to
read as follows:

§165.T07-090 Regulated Navigation Areas
and Security Zones; St. Johns River,
Jacksonville, FL.

(a) Locations—(1) Regulated
navigation area; Winter Point to the
Matthews Bridge—(i) Area. All waters,
shore-to-shore and surface to bottom,
between an imaginary line drawn
between Winter Point (30°18”36” N,
81°40'36” W), south through Winter
Point Light 1 (30°17°48” N, 81°40'24” W)
to Point La Vista (30°16’42” N, 81°3948”
W), and the Matthews bridge, excluding
the waters of the Arlington River east of
an imaginary line between 30°19"12” N,
81°36742” W and 30°19°00” N, 81°36'48”
W.

(ii) Enforcement period. The regulated
navigation area in paragraph (a)(1)(i)
will be enforced from 6 a.m. on
February 2, 2005, until 6 p.m. on
February 7, 2005.

(2) Regulated navigation area; St.
Johns River, Matthews Bridge to St.
Johns Bluff Reach—(i) Area. All waters,
surface to bottom, and bank to bank,
within the St. Johns River from the
Matthews Bridge to an imaginary line
between the south bank of the Trout
River at 30°23'06” N, 81°38’00” W and
30°23’06” N, 81°37°18” W, and within
400 yards of the Federal Channel of the
St. Johns River, as visually marked by
buoys and day boards, including around
both sides of Blount Island, from an
imaginary line between the south bank
of the Trout River at 30°23’06” N,
81°38’00” W and 30°23’06N”, 81°37°18”
W, to an imaginary line at the front
range light of the Fulton Cutoff Range
between 30°23’36” N, 81°30°06” W south
to 30°23’12” N, 81°30°06” W.

(ii) Enforcement period. The regulated
navigation area in paragraph (a)(2)(i)
will be enforced from 6 a.m. on
February 2, 2005, until 6 a.m. on
February 7, 2005.

(3) Security Zone, St. Johns River,
Fuller Warren Bridge to the Matthews
Bridge—(i) Area. All waters shore-to-
shore and surface to bottom of the St.
Johns River, between the Fuller Warren
Bridge and the Matthews Bridge
excluding the waters of the Arlington
River east of an imaginary line between
30°19'12” N, 81°36’42” W and 30°19°00”
N, 81°36’48” W.

(ii) Enforcement period. The security
zone in paragraph (a)(3)(i) will be
enforced from 11:59 p.m. on February 4,
2005, until 3 a.m. on February 7, 2005.

(4) Security Zone, St. Johns River,
Passenger terminals at JEA Park and the
Transportation Hub— (i) Area. All
waters extending 25 yards into the river
and following the contour of the
southern bank of the river between
30°19.04’ N, 081°38.59° W and 30°18.53’
N, 081°38.40" W, and all waters
extending 25 yards into the river and
following the contour of the northern
bank of the river between 30°19.16" N,
081°38.50" W and 30°19.16" N,
081°38.41" W.

(ii) Enforcement period. The security
zone in paragraph (a)(4)(i) will be
enforced from 6 a.m. on February 2,
2005, until 11:59 a.m. on February 7,
2005.

(5) Security Zone, St. Johns River,
Main Street Bridge to the Hart Bridge—
(i) Area. All waters extending 25 yards
into the river and following the contour
of the northern bank of the river,
between the Main Street Bridge and the
Hart Bridge.

(ii) Enforcement period. The security
zone in paragraph (a)(5)(i) will be
enforced from 11:59 a.m. on February 6,
2005 until 3 a.m. on February 7, 2005.

(6) Security Zone, St. Johns River, JEA
Park to the Transportation Hub.—(i)
Area. All waters within the perimeter of
the following: originating at 30°19.04’ N,
081°38.59” W then north to 30°19.16" N,
081°38.50” W, then east following the
contour of the northern bank of the river
to 30°19.16” N, 081°38.41" W, then south
to 30°18.53’ N, 081°38.40" W, and west
following the contour of the south bank
of the river to the origin at 30°19.04" N,
081°38.59" W.

(ii) Enforcement period. The security
zone in paragraph (a)(6)(i) will be
enforced from 11:59 a.m. on February 6,
2005 until 3 a.m. on February 7.

(b) Definitions. The following
definitions a{;ply to this section.

Designated representatives means
Coast Guard Patrol Commanders
including Coast Guard coxswains, petty
officers and other officers operating
Coast Guard vessels, and federal, state,
and local officers designated by or
assisting the Captain of the Port (COTP),
Jacksonville, Florida, in the enforcement
of the regulated navigation areas and
security zones.

Minimum safe speed means the speed
at which a vessel proceeds when it is
fully off plane, completely settled in the
water and not creating excessive wake.
Due to the different speeds at which
vessels of different sizes and
configurations may travel while in
compliance with this definition, no
specific speed is assigned to minimum
safe speed. In no instance should
minimum safe speed be interpreted as a
speed less than that required for a

particular vessel to maintain
steerageway. A vessel is not proceeding
at minimum safe speed if it is:

(1) On a plane;

(2) In the process of coming up onto
or coming off a plane; or

(3) Creating an excessive wake.

Motorized personal watercraft means
vessels less than 16 feet in length which
are designed to be operated by a person
or persons sitting, standing, or kneeling
on the craft, rather than within the
confines of a hull.

(c) Regulations—(1) Regulated
navigation areas. The regulations in
paragraph (c)(1) apply to the area in
paragraphs (a)(1) and (a)(2) of this
section.

(i) All vessels and persons entering
and transiting through the regulated
navigation area must proceed
continuously and at a minimum safe
speed. In no instance should minimum
safe speed be interpreted as a speed less
than that required for a particular vessel
to maintain steerageway. Nothing in this
rule alleviates vessels or operators from
complying with all state and local laws
in the area.

(ii) All vessels and persons must
comply with orders from the Coast
Guard Captain of the Port, Jacksonville,
Florida, or that officer’s designated
representatives, regulating their speed,
course, direction and movements within
the regulated navigation areas.

(2) Security zones. The regulations in
this paragraph apply to the zones in
paragraph (a)(3) through (a)(6) of this
section. All vessels that seek entry to the
zones, and those vessels that are located
in the zones when the zones become
effective, will be subject to a security
screening. Vessel operators must receive
express permission to enter, or, for
vessels already inside the zone when it
becomes effective, permission to remain
in the security zone from federal, state
or local personnel designated by the
Captain of the Port; vessels must not
transport or possess certain dangerous
cargo as defined in 33 CFR 160.204; and
persons must not operate or place in the
water jet skis or other motorized
personal watercraft at any time while
the security zone is in effect. Entry into
and continued presence within the
security zones by vessels or persons that
entered without authorization from the
Captain of the Port is prohibited unless
authorized by the Coast Guard Captain
of the Port, Jacksonville, Florida, or that
officer’s designated representatives.
Vessels moored, docked or anchored in
the security zones when they become
effective must remain in place unless
ordered by or given permission from the
COTP to do otherwise. Security Zone
(a)(5) further prohibits vessel movement
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within the zone without prior approval
by the Captain of the Port or his
designated representatives. Vessels or
persons desiring to enter or transit the
areas encompassed by any of the
security zones may contact the Coast
Guard Captain of the Port or his
designated representatives on VHF
Channel Marine 12 to seek permission
to enter or transit the zone. If
permission is granted, all persons and
vessels must comply with the
instructions of the COTP or that officer’s
designated representatives.

(d) Effective period. This section is
effective from 6 a.m. on February 2,
2004, until 11:59 p.m. on February 7,
2005.

Dated: November 26, 2004.
David B. Peterman,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 04-27100 Filed 12-9-04; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[Region 2 Docket No. R02-OAR-2004-NJ—-
0004, FRL-7847-1]

Approval and Promulgation of
Implementation Plans; New Jersey
Consumer Product Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revision to the New Jersey State
Implementation Plan (SIP) for ozone
concerning the control of volatile
organic compounds. The SIP revision
consists of amendments to Subchapter
24 “Prevention of Air Pollution From
Consumer Products” of 7:27 of the New
Jersey Administrative Codes. This SIP
revision consists of two control
measures, consumer products and
portable fuel containers, needed to meet
the shortfall emissions reduction
identified by EPA in New Jersey’s 1-
hour ozone attainment demonstration
SIP. The intended effect of this action is
to approve control strategies required by
the Clean Air Act which will result in
emission reductions that will help
achieve attainment of the national
ambient air quality standard for ozone.
DATES: Comments must be received on
or before January 10, 2005.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R02-OAR-

2004-NJ-0004 by one of the following
methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

1. Agency Web site: http://
docket.epa.gov/rmepub/ Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

2. E-mail: Werner.Raymond@epa.gov.

3. Fax: (212) 637—3901.

4. Mail: “RME ID Number R02-OAR-
2004-NJ-0004", Raymond Werner,
Chief, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—
1866.

5. Hand Delivery or Courier. Deliver
your comments to: Raymond Werner,
Chief, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—
1866. Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

A copy of the New Jersey submittal is
available at the following addresses for
inspection during normal business
hours:

Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866.

New Jersey Department of
Environmental Protection, Office of Air
Quality Management, Bureau of Air
Quality Planning, 401 East State Street,
CN418, Trenton, New Jersey 08625.
FOR FURTHER INFORMATION CONTACT: Paul
R. Truchan, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10007-1866, (212) 637-3711.
SUPPLEMENTARY INFORMATION:

I. What Is Required by the Clean Air
Act and How Does It Apply to New
Jersey?

Section 182 of the Clean Air Act (Act)
specifies the required State
Implementation Plan (SIP) submissions
and requirements for areas classified as
nonattainment for ozone and when
these submissions and requirements are
to be submitted to EPA by the states.
The specific requirements vary

depending upon the severity of the
ozone problem. The New York-Northern
New Jersey-Long Island and
Philadelphia-Trenton nonattainment
areas are nonattainment areas classified
as a severe. Under section 182, severe
ozone nonattainment areas were
required to submit demonstrations of
how they would attain the 1-hour ozone
standard. On December 16, 1999 (64 FR
70380), EPA proposed approval of New
Jersey’s 1-hour ozone attainment
demonstration SIP for the New Jersey
portion of the New York-Northern New
Jersey-Long Island nonattainment area
and the New Jersey portion of the
Philadelphia-Trenton nonattainment
area. In that rulemaking, EPA identified
an emission reduction shortfall
associated with New Jersey’s 1-hour
ozone attainment demonstration SIPs,
and required New Jersey to address the
shortfalls. In a related matter, the Ozone
Transport Commission (OTC) developed
control measures into model rules for a
number of source categories and
estimated emission reduction benefits
from implementing these model rules.
These model rules were designed for
use by states in developing their own
regulations to achieve additional
emission reductions to close emission
shortfalls.

On February 4, 2002 (67 FR 5152),
EPA approved New Jersey’s 1-hour
ozone attainment demonstration SIPs.
This approval included an enforceable
commitment submitted by New Jersey to
adopt additional control measures to
close the shortfalls identified by EPA for
attainment of the 1-hour ozone
standard.

II. What Was Included in New Jersey’s
Submittal?

On June 22, 2004, Bradley M.
Campbell, Commissioner, New Jersey
Department of Environmental Protection
(NJDEP), submitted to EPA a revision to
the SIP which included an adopted
revision to subchapter 24, “Prevention
of Air Pollution From Consumer
Products,” which contained two control
programs. The two control programs are
consumer products and portable fuel
container spillage control. This SIP
revision will provide volatile organic
compound (VOC) emission reductions
to address, in part, the shortfall
identified by EPA when New Jersey’s
one-hour ozone attainment
demonstrations were approved. New
Jersey used the OTC model rules as
guidelines to develop its rules.
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III. Was Subchapter 24 Previously
Aproved by EPA?

On May 2, 1997 as part of the New
Jersey SIP EPA previously approved
subchapter 24 (62 FR 24036) which
included the innovative product
exemption as a method of compliance
and the option of variances. The
innovative product exemption and
variance provision was fully discussed
in the proposed approval (January 21,
1997, 62 FR 2984). As part of the SIP
revision, New Jersey commited to
forwarding all innovative product
exemptions and variances that the State
accepts to EPA, Region 2, in order for
EPA to be able to determine compliance
with the New Jersey SIP.

IV. What Are the Requirements for
“Consumer Products” ?

The revised Subchapter 24 now
regulates 45 separate consumer product
categories and applies statewide. It
requires that, on or after January 1,
2005, no person shall sell, supply, offer
for sale, or manufacture consumer
products which contain VOCs in excess
of the VOC content limits specified by
New Jersey for those products.
Subchapter 24 includes specific
exemptions, as well as registration and
product labeling requirements,
recordkeeping and reporting
requirements, and test methods and
procedures.

Consumer products that are sold in
New Jersey for shipment and use
outside of the State of New Jersey are
exempt from the VOC content limits,
and administrative and testing
requirements of Subchapter 24. This
exemption reflects the intent to regulate
only the manufacture and distribution
of consumer products that actually emit
VOCs into New Jersey’s air and not to
interfere in the transportation of goods
that are destined for use outside of the
State.

In addition, subchapter 24 contains
provisions for accepting innovative
products exemptions (IPEs), alternative
compliance plans (ACPs), and variances
that have been approved by the
California Air Resources Board (CARB)
or other states with adopted consumer
product regulations based on the Ozone
Transport Commission (OTC) ‘“Model
Rule for Consumer Products” dated
November 29, 2001.

The Subchapter 24 IPE and ACP
provisions provide alternatives to
complying with the VOC content limits
specified in the Table 1—VOC Content
Limits For Chemically Formulated
Consumer Products of Subchapter 24.
The IPE provisions require a
manufacturer to demonstrate that due to

some characteristics of the formulation,
design, delivery system or other factor,
VOC emissions resulting from the use of
the innovative product would be less
than the emissions resulting from the
use of a representative product that
meets the VOC content standard. The
ACP provisions specify a method for
averaging the emissions from several
consumer products manufactured by the
same company such that the total
emissions from the products included in
the plan will have emissions equal to or
less than the sum of emissions from
products that actually complied with
the individual product emission
limitations. The variance provision
allows for a temporary exemption based
on an extraordinary economic hardship
that is beyond the reasonable control of
the manufacturer of the regulated
consumer product.

The State provisions specify the
required documentation that must be
submitted and the conditions under
which New Jersey will recognize a IPE,
ACP or variance that was granted by
CARB or another state with equivalent
provisions. The IPE, ACP or variance
can become effective in New Jersey for
the period of time that the approved
IPE, ACP or variance remains in effect,
provided that all the consumer products
within the IPE, ACP or variance are
regulated by Subchapter 24.

Paragraph 24.7(b)(2) of subchapter 24
provides for alternate test methods for
consumer products provided that the
alternate method is at least as accurate,
precise, and appropriate as the test
methods included in Subchapter 24 and
that the alternate test method is first
approved by both the NJDEP and the
EPA.

V. What Are the Requirements for
“Portable Fuel Containers and Spill
Proof Spouts”’?

Subchapter 24 (sections 24.8-24.12)
also reduces refueling emissions from
those equipment and engines in the off-
road categories that are predominantly
refueled with portable fuel containers.
Subchapter 24 applies to any person
who sells, supplies, offers for sale, or
manufactures for sale in New Jersey
portable fuel container(s) or spout(s) or
both for use in New Jersey. Subchapter
24 includes exemptions; administrative
requirements which include date coding
and labeling; recordkeeping and
reporting requirements; a manufacturer
warranty requirement; and test methods
and procedures.

Subchapter 24 establishes
performance standards applicable on or
after January 1, 2005, which are divided
into two sections. One standard
specifically addresses spill-proof

systems and the other addresses spill-
proof spouts for use in portable fuel
containers. Included are performance
standards for automatic shut off,
automatic closure, container openings,
fuel flow rates and fill levels.
Subchapter 24 also includes a
permeation rate for spill-proof systems
only.

Portable fuel containers or spouts or
both portable fuel containers and spouts
manufactured before January 1, 2005
may continue to be sold until January 1,
2006 provided the date of manufacture
or a date-code representing the date of
manufacture is clearly displayed on the
product.

Subchapter 24 also establishes IPE
provisions which allow for alternatives
to complying with the performance
standards specified in subchapter 24
and a variance provision for situations
where there is extraordinary economic
hardships. Also as in the case for
consumer products, the portable fuel
container provisions provide for
accepting IPE or variances that have
been granted by CARB or another state
with equivalent provisions. The IPE or
variance can become effective in New
Jersey for the period of time that the
approved IPE or variance remains in
effect in the state which originally
granted the IPE or variance.

Paragraph 24.11(c) of subchapter 24
provides for alternate test methods for
portable fuel containers provided that
the alternate method is at least as
accurate, precise, and appropriate as the
test methods included in subchapter 24
and that the alternate test method is first
approved by both the NJDEP and the
EPA.

VI. What Is EPA’s Conclusion?

EPA has evaluated New Jersey’s
submittal for consistency with the Act,
EPA regulations, and EPA policy. EPA
has determined that the revisions made
to subchapter 24 ‘“Prevention of Air
Pollution From Consumer Products” of
title 7, Chapter 27 of the New Jersey
Administrative Codes, meet the SIP
revision requirements of the Act with
the following exception. While the
provisions related to variances, IPE and
ACP pursuant to subchapter 24,
“Consumer Products” are acceptable,
each specific application of those
provisions will not be recognized as
meeting Federal requirements until it is
approved by EPA as a SIP revision.
Therefore, EPA is proposing to approve
the regulation as part of the New Jersey
SIP with the exception that any specific
application of provisions associated
with variances, IPE and ACP, must be
submitted as SIP revisions.
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VII. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a ““significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Act.
This proposed rule also is not subject to
Executive Order 13045 “‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Act. In this context, in the absence
of a prior existing requirement for the

state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Act. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This proposed rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401—7671q.

Dated: November 30, 2004.
George Pavlou,
Acting Regional Administrator, Region 2.
[FR Doc. 04-27170 Filed 12—9-04; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of Inspector General

42 CFR Part 1001

Solicitation of New Safe Harbors and
Special Fraud Alerts

AGENCY: Office of Inspector General
(OIG), HHS.

ACTION: Notice of intent to develop
regulations.

SUMMARY: In accordance with section
205 of the Health Insurance Portability
and Accountability Act (HIPAA) of
1996, this annual notice solicits
proposals and recommendations for
developing new and modifying existing
safe harbor provisions under the Federal
and State health care programs’ anti-
kickback statute (section 1128B(b) of the
Social Security Act), as well as
developing new OIG Special Fraud
Alerts.

DATES: To assure consideration, public
comments must be delivered to the
address provided below by no later than
5 p.m. on February 8, 2005.

ADDRESSES: Please mail or deliver your
written comments to the following
address: Office of Inspector General,
Department of Health and Human
Services, Attention: OIG-91-N, Room

5246, Cohen Building, 330
Independence Avenue, SW.,
Washington, DC 20201.

We do not accept comments by
facsimile (FAX) transmission. In
commenting, please refer to file code
0OIG-91-N. Comments received timely
will be available for public inspection as
they are received, generally beginning
approximately three weeks after
publication of a document, in Room
5541 of the Office of Inspector General
at 330 Independence Avenue, SW.,
Washington, DC, on Monday through
Friday of each week from 8 a.m. to 4:30
p.m.

FOR FURTHER INFORMATION CONTACT: Joel
Schaer, (202) 619-0089, OIG
Regulations Officer.

SUPPLEMENTARY INFORMATION:

I. Background

A. The OIG Safe Harbor Provisions

Section 1128B(b) of the Social
Security Act (the Act) (42 U.S.C. 1320a—
7b(b)) provides criminal penalties for
individuals or entities that knowingly
and willfully offer, pay, solicit or
receive remuneration in order to induce
or reward business reimbursable under
the Federal health care programs. The
offense is classified as a felony and is
punishable by fines of up to $25,000
and imprisonment for up to 5 years. The
OIG may also impose civil money
penalties, in accordance with section
1128A(a)(7) of the Act (42 U.S.C. 1320a—
7a(a)(7)), or exclusion from the Federal
health care programs, in accordance
with section 1128(b)(7) of the Act (42
U.S.C. 1320a-7(b)(7)).

Since the statute on its face is so
broad, concern has been expressed for
many years that some relatively
innocuous commercial arrangements
may be subject to criminal prosecution
or administrative sanction. In response
to the above concern, the Medicare and
Medicaid Patient and Program
Protection Act of 1987, section 14 of
Public Law 100-93, specifically
required the development and
promulgation of regulations, the so-
called ““safe harbor” provisions,
specifying various payment and
business practices which, although
potentially capable of inducing referrals
of business reimbursable under the
Federal health care programs, would not
be treated as criminal offenses under the
anti-kickback statute and would not
serve as a basis for administrative
sanctions. The OIG safe harbor
provisions have been developed ‘“‘to
limit the reach of the statute somewhat
by permitting certain non-abusive
arrangements, while encouraging
beneficial and innocuous arrangements”
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(56 FR 35952, July 29, 1991). Health
care providers and others may
voluntarily seek to comply with these
provisions so that they have the
assurance that their business practices
will not be subject to any enforcement
action under the anti-kickback statute or
related administrative authorities.

To date, OIG has developed and
codified in 42 CFR 1001.952 a total of
22 final safe harbors that describe
practices that are sheltered from
liability.

B. OIG Special Fraud Alerts

The OIG has also periodically issued
Special Fraud Alerts to give continuing
guidance to health care providers with
respect to practices OIG finds
potentially fraudulent or abusive. The
Special Fraud Alerts encourage industry
compliance by giving providers
guidance that can be applied to their
own practices. The OIG Special Fraud
Alerts are intended for extensive
distribution directly to the health care
provider community, as well as to those
charged with administering the Federal
health care programs.

In developing these Special Fraud
Alerts, OIG has relied on a number of
sources and has consulted directly with
experts in the subject field, including
those within OIG, other agencies of the
Department, other Federal and State
agencies, and those in the health care
industry. To date, OIG has issued 12
individual Special Fraud Alerts.

C. Section 205 of Public Law 104-191

Section 205 of Public Law 104-191
requires the Department to develop and
publish an annual notice in the Federal
Register formally soliciting proposals
for modifying existing safe harbors to
the anti-kickback statute and for
developing new safe harbors and
Special Fraud Alerts.

In developing safe harbors for a
criminal statute, OIG is required to
engage in a thorough review of the range
of factual circumstances that may fall
within the proposed safe harbor subject
area so as to uncover potential
opportunities for fraud and abuse. Only
then can OIG determine, in consultation
with the Department of Justice, whether
it can effectively develop regulatory
limitations and controls that will permit
beneficial and innocuous arrangements
within a subject area while, at the same
time, protecting the Federal health care
programs and their beneficiaries from
abusive practices.

II. Solicitation of Additional New
Recommendations and Proposals

In accordance with the requirements
of section 205 of Public Law 104-191,

OIG last published a Federal Register
solicitation notice for developing new
safe harbors and Special Fraud Alerts on
December 12, 2003 (68 FR 69366). As
required under section 205, a status
report of the public comments received
in response to that notice is set forth in
Appendix G to the OIG’s Semiannual
Report covering the period April 1, 2004
through September, 30, 2004.* The OIG
is not seeking additional public
comment on the proposals listed in
Appendix G at this time. Rather, this
notice seeks additional
recommendations regarding the
development of proposed or modified
safe harbor regulations and new Special
Fraud Alerts beyond those summarized
in Appendix G to the OIG Semiannual
Report referenced above.

Criteria for Modifying and Establishing
Safe Harbor Provisions

In accordance with section 205 of
HIPAA, we will consider a number of
factors in reviewing proposals for new
or modified safe harbor provisions, such
as the extent to which the proposals
would affect an increase or decrease
in—

o Access to health care services;

o The quality of services;

¢ Patient freedom of choice among
health care providers;

e Competition among health care
providers;

e The cost to Federal health care
programs;

o The potential overutilization of the
health care services; and

o The ability of health care facilities
to provide services in medically
underserved areas or to medically
underserved populations.

In addition, we will also take into
consideration other factors, including,
for example, the existence (or
nonexistence) of any potential financial
benefit to health care professionals or
providers that may take into account
their decisions whether to (1) order a
health care item or service, or (2)
arrange for a referral of health care items
or services to a particular practitioner or
provider.

Criteria for Developing Special Fraud
Alerts

In determining whether to issue
additional Special Fraud Alerts, we will
also consider whether, and to what
extent, the practices that would be
identified in a new Special Fraud Alert
may result in any of the consequences
set forth above, as well as the volume

1The OIG Semiannual Report can be accessed
through the OIG Web site at http://oig.hhs.gov/
publications/semiannual.html.

and frequency of the conduct that
would be identified in the Special Fraud
Alert.

A detailed explanation of
justifications for, or empirical data
supporting, a suggestion for a safe
harbor or Special Fraud Alert would be
helpful and should, if possible, be
included in any response to this
solicitation.

Dated: November 24, 2004.
Daniel R. Levinson,
Acting Inspector General.
[FR Doc. 04—27117 Filed 12—9-04; 8:45 am)]
BILLING CODE 4150-04-P

DEPARTMENT OF HOMELAND
SECURITY

Transportation Security Administration

49 CFR Part 1507
[Docket No. TSA-2004-19845]
RIN 1652-AA34

Privacy Act of 1974: Implementation of
Exemptions

AGENCY: Transportation Security
Administration (TSA), DHS.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: TSA proposes to exempt
Transportation Security Intelligence
Service (TSIS) Operations Files (DHS/
TSA 011) from several provisions of the
Privacy Act; to add 5 U.S.C. 552a(k)(1)
as an authority to exempt the Personnel
Background Investigation File System
(DHS/TSA 004) from the provisions
previously claimed for that system; and
to add 5 U.S.C. 552a(j)(2) as an authority
to exempt the Transportation Security
Enforcement Record System (DHS/TSA
001) and the Internal Investigation
Record System (DHS/TSA 005) from the
provisions previously claimed for those
two systems, to now include subsection
(e)(3). Public comment is invited.

DATES: Submit comments by January 10,
2005.

ADDRESSES: You must identify the TSA
docket number when you submit
comments to this rulemaking, using any
one of the following methods:
Comments Filed Electronically: You
may submit comments through the
docket Web site at http://dms.dot.gov.
Please be aware that anyone is able to
search the electronic form of all
comments received into any of our
dockets by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).
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You may review the applicable Privacy
Act Statement published in the Federal
Register on April 11, 2000 (65 FR
19477), or you may visit http://
dms.dot.gov.

You also may submit comments
through the Federal eRulemaking portal
at http://www.regulations.gov.

Comments Submitted by Mail, Fax, or
In Person: Address or deliver your
written, signed comments to the Docket
Management System, U.S. Department
of Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001; Fax: 202—493-2251.

Reviewing Comments in the Docket:
You may review the public docket
containing comments in person in the
Dockets Office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Dockets Office is
located on the plaza level of the NASSIF
Building at the Department of
Transportation address above. Also, you
may review public dockets on the
Internet at http://dms.dot.gov.

See SUPPLEMENTARY INFORMATION for
format and other information about
comment submissions.

FOR FURTHER INFORMATION CONTACT: Lisa
S. Dean, Privacy Officer, Office of
Transportation Security Policy, TSA-9,
601 S. 12th Street, Arlington, VA
22202—4220; telephone (571) 227-3947;
facsimile (571) 227-2555.
SUPPLEMENTARY INFORMATION:

Comments Invited

TSA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. We also invite comments relating
to the economic, environmental, energy,
or federalism impacts that might result
from adopting the proposals in this
document. See ADDRESSES above for
information on where to submit
comments.

With each comment, please include
your name and address, identify the
docket number TSA-2004-19845 at the
beginning of your comments, and give
the reason for each comment. The most
helpful comments reference a specific
portion of the proposal, explain the
reason for any recommended change,
and include supporting data. You may
submit comments and material
electronically, in person, or by mail as
provided under ADDRESSES, but please
submit your comments and material by
only one means. If you submit
comments by mail or delivery, submit
them in two copies, in an unbound
format, no larger than 8.5 by 11 inches,
suitable for copying and electronic
filing.

If you want the TSA to acknowledge
receipt of your comments on this

rulemaking, include with your
comments a self-addressed, stamped
postcard on which the docket number
appears. We will stamp the date on the
postcard and mail it to you.

Except for comments containing
confidential information and SSI, we
will file in the public docket all
comments we receive, as well as a
report summarizing each substantive
public contact with TSA personnel
concerning this rulemaking. The docket
is available for public inspection before
and after the comment closing date.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late to the extent practicable. We
may change this rulemaking in light of
the comments we receive.

Availability of Rulemaking Document

You can get an electronic copy using
the Internet by—

(1) Searching the Department of
Transportation’s electronic Docket
Management System (DMS) Web page
(http://dms.dot.gov/search);

(2) Accessing the Government
Printing Office’s Web page at http://
www.access.gpo.gov/su_docs/aces/
aces140.html; or

(3) Visiting the TSA’s Law and Policy
Web page at http://www.tsa.dot.gov/
public/index.jsp.

In addition, copies are available by
writing or calling the individual in the
FOR FURTHER INFORMATION CONTACT
section. Make sure to identify the docket
number of this rulemaking.

Summary of Proposed Rule

In conjunction with the establishment
of a new system of records,
Transportation Security Intelligence
Service (TSIS) Operations Files (DHS/
TSA 011), TSA proposes to exempt
portions of the system from several
provisions of the Privacy Act; the
exemptions are claimed in accordance
with the reasons explained below. The
purpose of this system is to maintain
records on intelligence,
counterintelligence, transportation
security, and information systems
security matters as they relate to TSA’s
mission of protecting the nation’s
transportation systems. TSA also
proposes to add 5 U.S.C. 552a(k)(1) as
an authority to exempt the Personnel
Background Investigation File System
(DHS/TSA 004) from the provisions
previously claimed for this system that
allows TSA to maintain investigative
and background records used to make
suitability and eligibility determinations
for employment. See 68 FR 49410, Aug.
18, 2003. The system is exempt from
provisions of the Privacy Act in

accordance with the reasons explained
below. Finally, TSA proposes to add 5
U.S.C. 552a(j)(2) as an authority to
exempt the Transportation Security
Enforcement Record System (DHS/TSA
001) and the Internal Investigation
Record System (DHS/TSA 005) from the
provisions previously claimed for those
two systems and to now include
subsection (e)(3) of the Privacy Act. See
68 FR 49410, Aug. 18, 2003. The
systems are exempt from provisions of
the Privacy Act in accordance with the
reasons explained below. DHS/TSA 001
serves as an enforcement docket system
while DHS/TSA 005 is maintained to
facilitate the management of
investigations into allegations or
appearances of misconduct by current
and former TSA employees or
contractors and is being modified to
cover investigations of security-related
incidents and reviews of TSA programs
and operations.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that TSA
consider the impact of paperwork and
other information collection burdens
imposed on the public. We have
determined that there are no current or
new information collection
requirements associated with this
proposed rule.

Analysis of Regulatory Impacts

This proposal is not a “significant
regulatory action” within the meaning
of Executive Order 12886. Because the
economic impact should be minimal,
further regulatory evaluation is not
necessary. Moreover, I certify that this
proposal would not have a significant
economic impact on a substantial
number of small entities, because the
reporting requirements themselves are
not changed and because it applies only
to information on individuals.

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), (Pub. L.
104—4, 109 Stat. 48), requires Federal
agencies to assess the effects of certain
regulatory actions on State, local, and
tribal governments, and the private
sector. UMRA requires a written
statement of economic and regulatory
alternatives for proposed and final rules
that contain Federal mandates. A
“Federal mandate” is a new or
additional enforceable duty, imposed on
any State, local, or tribal government, or
the private sector. If any Federal
mandate causes those entities to spend,
in aggregate, $100 million or more in
any one year the UMRA analysis is
required. This proposal would not
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impose Federal mandates on any State,
local, or tribal government or the private
sector.

Executive Order 13132, Federalism

TSA has analyzed this proposed rule
under the principles and criteria of
Executive Order 13132, Federalism. We
determined that this action would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and therefore
would not have federalism implications.

Environmental Analysis

TSA has reviewed this action for
purposes of the National Environmental
Policy Act of 1969 (NEPA) (42 U.S.C.
4321-4347) and has determined that
this action will not have a significant
effect on the human environment.

Energy Impact

The energy impact of this document
has been assessed in accordance with
the Energy Policy and Conservation Act
(EPCA) Public Law 94—163, as amended
(42 U.S.C. 6362). We have determined
that this rulemaking is not a major
regulatory action under the provisions
of the EPCA.

List of Subjects in 49 CFR Part 1507
Privacy.
The Proposed Amendment

In consideration of the foregoing, the
Transportation Security Administration
proposes to amend part 1507 of chapter
XII, title 49 of the Code of Federal
Regulations, as follows:

PART 1507—PRIVACY ACT—
EXEMPTIONS

1. The authority citation continues to
read as follows:

Authority: 49 U.S.C. 114(1)(1), 5 U.S.C.
552a(k).

2. Amend § 1507.3 by revising
paragraphs (a), (c), and (d), and by
adding a new paragraph (j) to read as
follows:

§1507.3 Exemptions.

(a) Transportation Security
Enforcement Record System (DHS/TSA
001). The Transportation Security
Enforcement Record System (TSERS)
(DHS/TSA 001) enables TSA to
maintain a system of records related to
the screening of passengers and
property and they may be used to
identify, review, analyze, investigate,
and prosecute violations or potential
violations of criminal statutes and

transportation security laws. Pursuant to
exemptions (j)(2), (k)(1), and (k)(2) of the
Privacy Act, DHS/TSA 001 is exempt
from 5 U.S.C. 552a(c)(3), (d), (e)(1),
(e)(3), (e)(4)(G), (H) and (I), and (f).
Exemptions from the particular
subsections are justified for the
following reasons:

(1) From subsection (c)(3)
(Accounting for Disclosures) because
release of the accounting of disclosures
could alert the subject of an
investigation of an actual or potential
criminal, civil, or regulatory violation to
the existence of the investigation and
reveal investigative interest on the part
of TSA as well as the recipient agency.
Disclosure of the accounting would
therefore present a serious impediment
to transportation security law
enforcement efforts and efforts to
preserve national security. Disclosure of
the accounting would also permit the
individual who is the subject of a record
to impede the investigation and avoid
detection or apprehension, which
undermines the entire system.

(2) From subsection (d) (Access to
Records) because access to the records
contained in this system of records
could inform the subject of an
investigation of an actual or potential
criminal, civil, or regulatory violation to
the existence of the investigation and
reveal investigative interest on the part
of TSA as well as the recipient agency.
Access to the records would permit the
individual who is the subject of a record
to impede the investigation and avoid
detection or apprehension. Amendment
of the records would interfere with
ongoing investigations and law
enforcement activities and impose an
impossible administrative burden by
requiring investigations to be
continuously reinvestigated. The
information contained in the system
may also include properly classified
information, the release of which would
pose a threat to national defense and/or
foreign policy. In addition, permitting
access and amendment to such
information also could disclose
security-sensitive information that
could be detrimental to transportation
security.

(3) From subsection (e)(1) (Relevancy
and Necessity of Information) because
in the course of investigations into
potential violations of transportation
security laws, the accuracy of
information obtained or introduced,
occasionally may be unclear or the
information may not be strictly relevant
or necessary to a specific investigation.
In the interests of effective enforcement
of transportation security laws, it is
appropriate to retain all information that

may aid in establishing patterns of
unlawful activity.

(4) From subsections (e)(4)(G), (H),
and (I) (Agency Requirements), and (f)
(Agency Rules), because this system is
exempt from the access provisions of
subsection (d).

(5) From subsection (e)(3) (Privacy
Act Statement) because disclosing the
authority, purpose, routine uses, and
potential consequences of not providing
information could reveal the
investigative interests of TSA, as well as
the nature and scope of an investigation,
the disclosure of which could enable
individuals to circumvent agency
regulations or statutes.

* * * * *

(c) Personnel Background
Investigation File System (DHS/TSA
004). The Personnel Background
Investigation File System (PBIFS) (DHS/
TSA 004) enables TSA to maintain
investigative and background material
used to make suitability and eligibility
determinations regarding current and
former TSA employees, applicants for
TSA employment, and TSA contract
employees. Pursuant to exemptions
(k)(1) and (k)(5) of the Privacy Act, the
Personnel Background Investigation File
System is exempt from 5 U.S.C.
552a(c)(3) (Accounting for Disclosures)
and (d) (Access to Records). Exemptions
from the particular subsections are
justified because this system contains
investigatory material compiled solely
for determining suitability, eligibility,
and qualifications for Federal civilian
employment. To the extent that the
disclosure of material would reveal any
classified material or the identity of a
source who furnished information to the
Government under an express promise
that the identity of the source would be
held in confidence, or, prior to
September 27, 1975, under an implied
promise that the identity of the source
would be held in confidence, the
applicability of exemption (k)(5) will be
required to honor promises of
confidentiality should the data subject
request access to or amendment of the
record, or access to the accounting of
disclosures of the record, while (k)(1)
will be required to protect any classified
information that may be in this system.

(d) Internal Investigation Record
System (DHS/TSA 005). The Internal
Investigation Record System (IIRS)
(DHS/TSA 005) contains records of
internal investigations for all modes of
transportation for which TSA has
security-related duties. This system
covers information regarding
investigations of allegations or
appearances of misconduct of current or
former TSA employees or contractors
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and provides support for any adverse
action that may occur as a result of the
findings of the investigation. It is being
modified to cover investigations of
security-related incidents and reviews
of TSA programs and operations.
Pursuant to exemptions (j)(2), (k)(1), and
(k)(2) of the Privacy Act, DHS/TSA 005
is exempt from 5 U.S.C. 552a(c)(3), (d),
(e)(1), (e)(3), (e)4)(G), (H) and (I), and
(f). Exemptions from the particular
subsections are justified for the
following reasons:

(1) From subsection (c)(3)
(Accounting for Disclosures) because
release of the accounting of disclosures
could reveal investigative interest on the
part of the recipient agency that
obtained the record pursuant to a
routine use. Disclosure of the
accounting could therefore present a
serious impediment to law enforcement
efforts on the part of the recipient
agency, as the individual who is the
subject of a record would learn of third-
agency investigative interests and
thereby avoid detection or
apprehension.

(2) From subsection (d) (Access to
Records) because access to the records
contained in this system could reveal
investigative techniques and procedures
of the investigators, as well as the nature
and scope of the investigation, the
disclosure of which could enable
individuals to circumvent agency
regulations or statutes. The information
contained in the system might include
properly classified information, the
release of which would pose a threat to
national defense and/or foreign policy.
In addition, permitting access and
amendment to such information could
reveal sensitive security information
protected pursuant to 49 U.S.C. 114(s),
the disclosure of which could be
detrimental to the security of
transportation.

(3) From subsection (e)(1) (Relevancy
and Necessity of Information) because
third agency records obtained or made
available to TSA during the course of an
investigation may occasionally contain
information that is not strictly relevant
or necessary to a specific investigation.
In the interests of administering an
effective and comprehensive
investigation program, it is appropriate
and necessary for TSA to retain all such
information that may aid in that
process.

(4) From subsections (e)(4)(G), (H) and
(I) (Agency Requirements), and (f)
(Agency Rules), because this system is
exempt from the access provisions of
subsection (d).

(5) From subsection (e)(3) (Privacy
Act Statement) because disclosing the
authority, purpose, routine uses, and

potential consequences of not providing
information could reveal the targets or
interests of the investigating office, as
well as the nature and scope of an
investigation, the disclosure of which
could enable individuals to circumvent

agency regulations or statutes.
* * * * *

(j) Transportation Security
Intelligence Service (TSIS) Operations
Files. Transportation Security
Intelligence Service Operations Files
(TSIS) (DHS/TSA 011) enables TSA to
maintain a system of records related to
intelligence gathering activities used to
identify, review, analyze, investigate,
and prevent violations or potential
violations of transportation security
laws. This system also contains records
relating to determinations about
individuals’ qualifications, eligibility, or
suitability for access to classified
information. Pursuant to exemptions
(j)(2), (K)(2), (k)(2), and (k)(5) of the
Privacy Act, DHS/TSA 011 is exempt
from 5 U.S.C. 552a(c)(3), (d), (e)(1),
(e)(4)(G), (H) and (1), and (f). Exemptions
from the particular subsections are
justified for the following reasons:

(1) From subsection (c)(3)
(Accounting for Disclosures) because
release of the accounting of disclosures
could alert the subject of intelligence
gathering operations on the part of the
Transportation Security Administration
as well as the recipient agency.
Disclosure of the accounting would
therefore present a serious impediment
to transportation security law
enforcement efforts and efforts to
preserve national security. Disclosure of
the accounting would also permit the
individual who is the subject of a record
to impede operations and avoid
detection or apprehension, which
undermines the entire system.
Disclosure of the accounting may also
reveal the existence of information that
is classified or security-sensitive, the
release of which would be detrimental
to the security of transportation.

(2) From subsection (d) (Access to
Records) because access to the records
contained in this system of records
could inform the subject of intelligence
gathering operations and reveal
investigative interest on the part of the
Transportation Security Administration.
Access to the records would permit the
individual who is the subject of a record
to impede operations and possibly avoid
detection or apprehension. Amendment
of the records would interfere with
ongoing intelligence and law
enforcement activities and impose an
impossible administrative burden by
requiring investigations to be
continuously reinvestigated. The

information contained in the system
may also include properly classified
information, the release of which would
pose a threat to national defense and/or
foreign policy. In addition, permitting
access and amendment to such
information also could disclose
security-sensitive information that
could be detrimental to transportation
security if released. This system may
also include information necessary to
make a determination as to an
individual’s qualifications, eligibility, or
suitability for access to classified
information, the release of which would
reveal the identity of a source who
received an express or implied
assurance that their identity would not
be revealed to the subject of the record.

(3) From subsection (e)(1) (Relevancy
and Necessity of Information) because
in the course of gathering and analyzing
information about potential threats to
transportation security, the accuracy of
information obtained or introduced
occasionally may be unclear or the
information may not be strictly relevant
or necessary to a specific operation. In
the interests of transportation security,
it is appropriate to retain all information
that may aid in identifying threats to
transportation security and establishing
other patterns of unlawful activity.

(4) From subsections (e)(4)(G), (H) and
(I) (Agency Requirements), and ({)
(Agency Rules), because this system is
exempt from the access and amendment
provisions of subsection (d).

Issued in Arlington, Virginia, on December
3, 2004.

Lisa S. Dean,

Privacy Officer.

[FR Doc. 04-27097 Filed 12—-9-04; 8:45 am]
BILLING CODE 4910-62-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 20

Service Regulations Committee
Meeting

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of meeting.

SUMMARY: The Fish and Wildlife Service
(hereinafter Service) will conduct an
open meeting on January 27, 2005, to
identify and discuss preliminary issues
concerning the 2005—06 migratory bird
hunting regulations.

DATES: The meeting will be held January
27, 2005.

ADDRESSES: The Service Regulations
Committee will meet at the Arlington



Federal Register/Vol. 69, No. 237 /Friday, December 10, 2004 /Proposed Rules

71771

Square Building, U.S. Fish and Wildlife
Service, 4401 North Fairfax Drive, Room
200 A/B, Arlington, Virginia.

FOR FURTHER INFORMATION CONTACT:
Brian Millsap, Chief, Division of
Migratory Bird Management, U.S. Fish
and Wildlife Service, Department of the
Interior, ms MBSP—4107—-ARLSQ), 1849
C Street, NW., Washington, DC 20240,
(703) 358-1714.

SUPPLEMENTARY INFORMATION:
Representatives from the Service, the
Service’s Migratory Bird Regulations
Committee, and Flyway Council
Consultants will meet on January 27,
2005, at 8:30 a.m. to identify
preliminary issues concerning the 2005—
06 migratory bird hunting regulations
for discussion and review by the Flyway
Councils at their March meetings.

In accordance with Departmental
policy regarding meetings of the Service
Regulations Committee attended by any
person outside the Department, these
meetings are open to public observation.
Members of the public may submit
written comments on the matters
discussed to the Director.

Dated: November 27, 2004.
Paul R. Schmidt,

Assistant Director, Migratory Birds, U.S. Fish
and Wildlife Service.

[FR Doc. 04-27074 Filed 12-9-04; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 041203341-4341-01; 1.D.
072304B]

RIN 0648—AR86

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Quota
Specifications, General Category Effort
Controls, and Catch-and-Release
Provision

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes initial 2004
fishing year specifications for the
Atlantic bluefin tuna (BFT) fishery to set
BFT quotas for each of the established
domestic fishing categories and to set
General category effort controls. NMFS
also proposes to establish a catch-and-
release provision for recreational and

commercial BFT handgear vessels
during a respective quota category
closure. This action is necessary to
implement recommendations of the
International Commission for the
Conservation of Atlantic Tunas (ICCAT),
as required by the Atlantic Tunas
Convention Act (ATCA), and to achieve
domestic management objectives under
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). NMFS will
hold public hearings to receive
comments on these proposed actions.
DATES: Written comments must be
received on or before January 6, 2005.

The public hearings dates are:

1. December 27, 2004, from 2 p.m. to
4 p.m. in Silver Spring, MD.

2. December 28, 2004, from 3 p.m. to
4:30 p.m. in Gloucester, MA.

ADDRESSES: Comments may be
submitted through any of the following
methods:

e Email: 04BFTSPECS@noaa.gov.

¢ Federal e-Rulemaking Portal: http:/
/www.regulations.gov.

e Mail: Brad McHale, Highly
Migratory Species Management
Division, Office of Sustainable Fisheries
(F/SF1), NMFS, One Blackburn Dr.,
Gloucester, MA 01930.

e Fax: 978-281-9340.

The public hearing locations are:

1. NOAA Science Center, 1301 East-
West Highway, Silver Spring, MD
20910.

2. NOAA/NMFS Northeast Region
Downstairs Conference Room, 1
Blackburn Drive Gloucester, MA 01930.

FOR FURTHER INFORMATION CONTACT: Brad
McHale at (978) 281-9260.

SUPPLEMENTARY INFORMATION: Atlantic
tunas are managed under the dual
authority of the Magnuson-Stevens Act
and ATCA. ATCA authorizes the
Secretary of Commerce (Secretary) to
promulgate regulations, as may be
necessary and appropriate, to
implement ICCAT recommendations.
The authority to issue regulations under
the Magnuson-Stevens Act and ATCA
has been delegated from the Secretary to
the Assistant Administrator for
Fisheries, NOAA (AA).

Background

On May 28, 1998, NMFS published in
the Federal Register (64 FR 29090) final
regulations, effective July 1, 1999,
implementing the Fishery Management
Plan for Atlantic Tunas, Swordfish, and
Sharks (HMS FMP) that were adopted
and made available to the public in
April 1999.

In November 2002, ICCAT
recommended a Total Allowable Catch
(TAC) of BFT for the United States in

the western Atlantic management area
of 1,489.6 metric tons (mt), effective
beginning in 2003 and continuing in
subsequent fishing years until revised
by ICCAT. Also in the 2002
recommendation, ICCAT allocated 25
mt annually to account for incidental
catch of BFT by pelagic longline
fisheries directed on other species “in
the vicinity of the management
boundary area.” This area was defined
in the 2003 BFT annual specification
rulemaking process as the Northeast
Distant statistical area (NED) (68 FR
56783, October 2, 2003). The TAC of
1,489.6 mt is inclusive of the annual 25
mt pelagic longline set-aside in the
NED. The initial specifications within
this proposed rule are published in
accordance with the HMS FMP and are
necessary to implement the 2002 ICCAT
quota recommendation, as required by
ATCA, and to achieve domestic
management objectives under the
Magnuson-Stevens Act.

This proposed rule would (1)
establish initial quota specifications
consistent with the BFT rebuilding
program as set forth in the HMS FMP by
allocating the 2002 ICCAT-
recommended quota for the 2004 fishing
year (June 1, 2004 - May 31, 2005); (2)
establish the General category effort
controls, including time-period
subquotas and restricted fishing days
(RFDs), for the 2004 fishing season; and
(3) establish a catch-and-release
provision for recreational and
commercial handgear vessels once their
respective quota categories have been
closed.

After consideration of public
comment, NMFS will issue final initial
quota specifications and effort controls
and publish them in the Federal
Register, along with NMFS’ response to
those comments. The specifications and
effort controls may subsequently be
adjusted during the course of the fishing
year, consistent with the provisions of
the HMS FMP, and will be published in
the Federal Register.

NMFS acknowledges that a number of
other issues regarding the domestic
management of BFT have been
discussed over the prior year, including
a Petition for Rulemaking, at the 2003
HMS Advisory Panel (AP) meeting held
in Silver Spring, MD and at public
scoping hearings relating to Amendment
2 of the HMS FMP. Some of these issues
have been addressed in separate
rulemakings. For instance, at the end of
2003, a final rule was published (68 FR
74504, December 24, 2003) that (1)
extended the General category season
from December 31 to January 31, (2)
established a Harpoon category end date
of November 15 (or when the quota is
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reached, whichever comes first), (3)
adjusted the Harpoon category tolerance
limits for large medium BFT, and (4)
adjusted the Purse seine category
opening date and large medium BFT
tolerance limits. Some additional issues
may be addressed in Amendment 2 to
the HMS FMP or in other future
rulemaking. These issues may include,
but are not limited to, adjustment of
domestic quota allocation percentages
and General category time-period
subquotas and addressing concerns
raised in the Petition for Rulemaking
submitted by the North Carolina
Department of Marine Fisheries (see
Notice of Receipt of Petition, 67 FR
69502, November 18, 2002).

NMEF'S has prepared a draft
Environmental Assessment (EA),
Regulatory Impact Review (RIR), and an
Initial Regulatory Flexibility Analysis
(IRFA) which present and analyze
anticipated environmental, social, and
economic impacts of several alternatives
for each of the three major issues
contained in this proposed rule. The
complete list of alternatives and their
analysis is provided in the draft EA/
RIR/IRFA, and is not repeated here in its
entirety. A copy of the draft EA/RIR/
IRFA prepared for this proposed rule is
available from NMFS (see ADDRESSES).

Domestic Quota Allocation

The HMS FMP and its implementing
regulations established baseline
percentage quota shares for the domestic
fishing categories. These percentage
shares were based on allocation
procedures that NMFS developed over
several years. The baseline percentage
quota shares established in the HMS
FMP for fishing years beginning June 1,
1999, to the present are as follows:
General category — 47.1 percent;
Harpoon category — 3.9 percent; Purse
seine category — 18.6 percent; Angling
category — 19.7 percent; Longline
category — 8.1 percent; Trap category —
0.1 percent; and Reserve category — 2.5
percent. The 2002 ICCAT-recommended
U.S. BFT quota of 1,464.6 mt, not
including the annual 25 mt set aside for
pelagic longline vessels, would be
allocated in accordance with these
percentages. However, in addition to the
2002 ICCAT quota recommendation,
quota allocations are adjusted based on
overharvest or underharvest from prior
fishing year’s activity and on U.S. data
on dead discards as they relate to the
ICCAT dead discard allowance. Each of
these adjustments is discussed below
and then applied to the results of the
above percentage shares to determine
the 2004 fishing year proposed initial
quota specifications.

The 2003 Underharvest/Overharvest

The current ICCAT BFT quota
recommendation allows, and U.S.
regulations require, the addition or
subtraction, as appropriate, of any
underharvest or overharvest in a fishing
year to the following fishing year,
provided that the total of the adjusted
category quotas does not result in
overharvest of the total annual BFT
quota and remains consistent with all
applicable ICCAT recommendations,
including restrictions on landings of
school BFT. Therefore, NMFS proposes
to adjust the 2004 fishing year quota
specifications for the BFT fishery to
account for underharvest or overharvest
in the 2003 fishing year, which in turn
were adjusted due to revised
information on 2002 fishing year
underharvests and overharvests.

Overall U.S. landings figures for the
2002 and 2003 fishing years are still
preliminary and may be updated before
the 2004 fishing year specifications are
finalized. Should adjustments to the
final initial 2004 BFT quota
specifications be required based on final
2002 and/or 2003 BFT landing figures,
NMFS will publish the adjustments in
the Federal Register. For the 2003
fishing year, NMFS has preliminarily
determined that General category
landings were higher than the adjusted
General category quota by
approximately 30.8 mt; that Harpoon
category landings were less than the
adjusted Harpoon category quota by
approximately 24.3 mt; that Longline
category landings were less than the
adjusted Longline category quota by
approximately 27.6 mt; that 2003
Angling category landing estimates,
inclusive of revised 2002 fishing year
Angling category landing estimates,
were in excess of the adjusted Angling
category quota by approximately 440.7
mt; and that Purse seine category
landings were less than the adjusted
Purse seine category quota by
approximately 117.0 mt. Regulations at
50 CFR 635.27(a)(9)(i) require that Purse
seine category underharvests or
overharvests be subtracted from or
added to each individual vessel’s quota
allocation, as appropriate. Based on the
estimated amount of Reserve that NMFS
maintains for the landing of BFT taken
during ongoing scientific research
projects and/or potential overharvests in
certain categories, NMFS estimates that
209.8 mt of Reserve remains from the
2003 fishing year. This remaining
Reserve quota will be used to partially
address the Angling category
overharvest. For categories with under
or overharvests from the 2003 fishing
year, these initial specifications will

subtract the overharvest from, or add the
underharvest to, that quota category for
the 2004 fishing year.

Dead Discards

As part of the BFT rebuilding
program, ICCAT recommends an
allowance for dead discards. The U.S.
dead discard allowance is 68 mt. The
estimate for the 2003 calendar year was
used as a proxy to calculate the amount
to be added to, or subtracted from, the
U.S. BFT landings quota for 2004. The
2003 calendar year preliminary estimate
of U.S. dead discards, as reported per
the longline discards calculated from
logbook tallies, adjusted as warranted
when observer counts in quarterly/
geographic stratum exceeded logbook
reports, totaled 52.4 mt. Estimates of
dead discards from other gear types and
fishing sectors that do not use the
pelagic longline vessel logbook are
unavailable at this time, and thus, are
not included in this calculation. As U.S.
fishing activity is estimated to have
resulted in fewer dead discards than its
allowance, the ICCAT recommendation
and U.S. regulations state that the
United States may add one half of the
difference between the amount of dead
discards and the allowance (i.e., 68.0 mt
52.4 mt = 15.6 mt, 15.6 mt/2 = 7.8 mt)
to its total allowed landings for the
following fishing year, to individual
fishing categories, or to the Reserve
category. NMFS proposes to allocate the
7.8 mt to the Reserve category quota to
assist in covering potential overharvests
from the previous fishing years.

The 2002 calendar year preliminary
dead discard estimate, as reported in
pelagic longline vessel logbooks and
published in 2003 Final Initial Quota
Specifications (68 FR 56783, October 2,
2003), totaled 38.0 mt. This preliminary
estimate has been revised using the
longline discards calculated from
logbook tallies, adjusted as warranted
when observer counts in stratum
exceeded logbook reports. The revised
2002 calendar year dead discard
estimate is 41.6 mt.

2004 Proposed Initial Quota
Specifications

In accordance with the 2002 ICCAT
quota recommendation, the ICCAT
recommendation regarding the dead
discard allowance, the HMS FMP
percentage shares for each of the
domestic categories, and regulations
regarding annual adjustments at
§635.27(a)(9)(ii), NMFS proposes initial
quota specifications for the 2004 fishing
year as follows: General category — 659.0
mt; Harpoon category — 81.4 mt; Purse
Seine category — 389.4 mt; Angling
category — 65.5 mt; Longline category —
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171.2 mt; and Trap category — 2.3 mt.
Additionally, 36.6 mt would be
allocated to the Reserve category for
inseason adjustments, including
providing for a late season General
category fishery, or allocated to cover
scientific research collection and
potential overharvest in any category
except the Purse seine category.

Based on the above proposed initial
specifications, the Angling category
quota of 65.5 mt would be further
subdivided as follows: School BFT 21.0
mt, with 8.1 mt to the northern area
(north of 39°18” N. latitude), 9.1 mt to
the southern area (south of 39°18” N.
latitude), plus 3.8 mt held in reserve;
large school/small medium BFT — 42.7
mt, with 20.2 mt to the northern area
and 22.5 mt to the southern area; and
large medium/giant BFT — 1.8 mt, with
0.6 mt to the northern area and 1.2 mt
to the southern area.

The 2002 ICCAT recommendation
includes an annual 25 mt set-aside
quota to account for bycatch of BFT
related to directed longline fisheries in
the vicinity of the management area
boundary and referred to as the NED
hereafter. This set-aside quota is in
addition to the overall incidental
longline quota to be subdivided in
accordance to the North/South
allocation percentages mentioned
below. Thus, the proposed Longline
category quota of 171.2 mt would be
subdivided as follows: 58.2 mt to
pelagic longline vessels landing BFT
north of 31° N. latitude and 63.8 mt to
pelagic longline vessels landing BFT
south of 31° N. latitude, and 49.2 mt
(24.2 mt from 2003 + 25.0 mt for 2004)
to account for bycatch of BFT related to
directed pelagic longline fisheries in the
NED. The bycatch allocation by ICCAT
for pelagic longline vessels in the NED
would be allocated to the Longline
north subcategory. Accounting for
landings under this additional quota
would be maintained separately from
other landings under the Longline north
subcategory. Finally, regulations
regarding BFT target catch requirements
for pelagic longline vessels within the
NED do not apply until the landings
equal the available quota (§ 635.23(f)(3)).
After the available quota has been
landed target catch requirements at
§635.23(f)(1) will then apply.

General Category Effort Controls

For the last several years, NMFS has
implemented General category time-
period subquotas to increase the
likelihood that fishing would continue
throughout the entire General category
season. The subquotas are consistent
with the objectives of the HMS FMP and
are designed to address concerns

regarding the allocation of fishing
opportunities, to assist with distribution
and achievement of optimum yield, to
allow for a late season fishery, and to
improve market conditions and
scientific monitoring.

The regulations implementing the
HMS FMP divide the annual General
category quota into three time-period
subquotas as follows: 60 percent for
June-August, 30 percent for September,
and 10 percent for October-January.
These percentages would be applied to
the adjusted 2004 coastwide quota for
the General category of 659.0 mt, minus
10.0 mt reserved for the New York Bight
set aside fishery. Therefore, of the
available 649.0 mt coastwide quota,
389.4 mt would be available in the
period beginning June 1 and ending
August 31, 2004; 194.7 mt would be
available in the period beginning
September 1 and ending September 30,
2004; and 64.9 mt would be available in
the period beginning October 1, 2004
and ending January 31, 2005.

In addition to time-period subquotas,
NMEFS also has implemented General
category RFDs to extend the General
category fishing season. The RFDs are
designed to address the same issues
addressed by time-period subquotas and
provide additional fine scale inseason
flexibility. For the 2004 fishing year,
NMEF'S proposes a series of solid blocks
of RFDs to extend the General category
for as long as possible through the
October through January time-period.

Therefore, NMFS proposes that
persons aboard vessels permitted in the
General category would be prohibited
from fishing, including catch-and-
release and tag-and-release, for BFT of
all sizes on the following days: all
Fridays, Saturdays, and Sundays
through January 31, 2005, inclusive,
while the fishery is open. These
proposed RFDs would improve
distribution of fishing opportunities
without increasing BFT mortality.

Catch-and-Release Provision

Prior to 1998, ICCAT designated
quotas for BFT harvested in the western
Atlantic management area as ‘‘scientific
monitoring quotas.” Under this
designation, after a quota category had
closed, NMFS required vessels fishing
for BFT to tag-and-release all BFT as a
means to collect further scientific
monitoring data. In 1998, ICCAT
established a rebuilding plan for
western Atlantic BFT and no longer
referred to BFT quotas as ‘“‘scientific
monitoring quotas.”

Currently, permitted recreational and
commercial BFT handgear vessel
owner/operators are required to tag-and-
release all BFT that are caught after their

respective quota categories have been
closed. Therefore, vessel owner/
operators are also required to obtain,
possess and utilize an approved tagging
kit onboard their vessel while engaged
in directed BFT fishing after a closure
has taken place.

Over the last few years, NMFS has
received comments from the public that
vessel owner/operators are not
comfortable in tagging-and-releasing
BFT due to a combination of their
inexperience, and concerns regarding
unintentional injury and mortality of a
BFT. NMFS also has concerns that the
current regulations may lead to
unnecessary post-release mortality
associated with anglers, who are
inexperienced with proper tagging
techniques and may improperly place
the tag on the BFT, unintentionally
killing or injuring the fish. Other
commenters have stated that, on
occasion, substantial time delays can be
experienced in obtaining an approved
tagging kit, thus limiting their ability to
go fishing for BFT.

Therefore, NMFS proposes to allow
vessels participating in the BFT
recreational and commercial handgear
fisheries to practice catch-and-release
after a quota category has been closed.
This proposal would also allow vessel
owner/operators to tag-and-release BFT,
but would not require them to do so.

Classification

This proposed rule is published under
the authority of the Magnuson-Stevens
Act and ATCA. The Assistant
Administrator for Fisheries (AA) has
preliminarily determined that the
regulations contained in this proposed
rule are necessary to implement the
recommendations of ICCAT and to
manage the domestic Atlantic HMS
fisheries.

The purpose of this proposed action
is to: (1) implement the 2002 ICCAT
recommendation regarding the BFT
quota, by proposing 2004 specifications
for the BFT fishery that allocates the
quota among domestic fishing
categories, including 25 mt of BFT quota
to the Longline category, (2) implement
General category effort controls, and (3)
implement a catch-and-release
provision for recreational and
commercial BFT handgear vessels.

NMFS has prepared a RIR and an
IRFA that examine the impacts of the
selected alternatives discussed
previously in this rulemaking. The
analysis for the IRFA assesses the
impacts of the various alternatives on
the vessels that participate in the BFT
fisheries, all of which are considered
small entities. For the quota allocation
alternatives, NMFS has estimated the
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average impact of the alternatives on
individual categories and the vessels
within those categories. As mentioned
above, the 2002 ICCAT recommendation
increased the BFT quota allocation to
1,489.6 mt. This increase, in comparison
to pre—2002 levels, includes 77.6 mt to
be redistributed to the domestic fishing
categories based on the allocation
percentages established in the HMS
FMP, as well as a set-aside quota of 25
mt to account for incidental catch of
BFT related to directed pelagic longline
fisheries in the NED. In 2003,
preliminary annual gross revenues from
the commercial BFT fishery were
approximately $11.5 million. There are
approximately 10,914 vessels that are
permitted to land and sell BFT under
four BFT quota categories. The four
quota categories and their preliminary
2003 gross revenues are General
($7,476,461), Harpoon ($772,810), Purse
Seine ($2,546,236), and Incidental
Longline ($635,498). Note that all
dollars have been converted to 1996
dollars using the Consumer Price Index
Conversion Factors for comparison
purposes. The analysis for the IRFA
assumes that all category vessels have
similar catch and gross revenues. While
this assumption may not be entirely
valid, the analyses are sufficient to show
the relative impact of the various
preferred alternatives on vessels.

For the allocation of BFT quota among
domestic fishing categories, three
alternatives were considered: no action,
a preferred alternative that would
allocate the ICCAT-recommended quota
to domestic categories in accordance
with the 2002 ICCAT recommendation
and the HMS FMP, and a slight
variation of the preferred alternative,
that includes a 25—mt limit on the
amount of quota that can accumulate
from year-to-year within the pelagic
longline quota set-aside in the NED.

The no action alternative would not
be consistent with the purpose and need
for this action, ATCA, and the HMS
FMP. It would maintain U.S. BFT quota
levels at a scale and distribution similar
to the 2002 fishing year and would deny
fishermen additional fishing
opportunities as recommended by the
ICCAT, an estimated $1,000,000 in
potential, additional gross revenues.
The 2002 ICCAT quota recommendation
specified a 1,489.6 mt total quota for the
United States, a 102.6 mt increase from
pre—2002 quota levels. Under ATCA, the
United States is obligated to implement
ICCAT-approved recommendations. The
preferred alternative would increase the
overall quota by 77.6 mt resulting in an
approximate increase in gross revenues
of $750,000, and would also create a set-
aside quota of 25 mt to account for

incidental harvest of BFT in the NED by
pelagic longline vessels, resulting in a
potential increase in gross revenues of
$250,000. Unharvested quota from this
set aside would be allowed to roll from
one fishing year to the next. The
preferred alternative is expected to have
positive economic impacts for
fishermen, because of the modest
increase in quota. Under the slight
variation of the preferred alternative, the
annual specification process would
limit the NED set-aside to 25 mt and
would not take into account any
unharvested set-aside quota from the
prior fishing year. Unharvested quota
would not be rolled over from the
previous fishing year, nor would it be
transferred or allocated to other
domestic fishing categories. This
alternative is also expected to have
overall positive economic impacts for
fishermen due to the increase in gross
revenues associate with the 77.6 mt
quota increase.

For the General category effort
controls, two alternatives were
considered: The preferred alternative to
designate RFDs according to a schedule
published in the initial BFT
specifications and the no action
alternative (no RFDs published with the
initial specifications, but implemented
during the season as needed). In the
past, when catch rates have been high,
series of solid blocks of RFDs, the
preferred alternative, has had positive
economic consequences by avoiding
market gluts and extending the season
as late as possible. Implementing RFDs
to assist a late season fishery would
have positive economic impacts to those
south Atlantic fishermen, but could
have potentially negative economic
impacts to those northern area
fishermen who would have otherwise
caught and sold fish earlier in the
season. However, these adverse impacts
would be slightly mitigated if northern
area fishermen are willing to travel
south late in the season. Overall,
extending the season as late as possible
would enhance the likelihood of
increasing participation by southern
area fishermen and access to the fishery
over a greater range of the fish
migration.

The no action alternative, would not
implement any RFDs with publication
of the initial specifications but rather
would use inseason management
authority established in the HMS FMP
to implement RFDs during the season
should catch rates increase. This
alternative is based on a season of low
catch rates and would have positive
economic consequences if slow catch
rates were to persist. Overall, the season
would regulate itself and fishermen

could choose when to fish or not based
on their own preferences. However,
even with low catch rates and no RFDs,
it is unlikely that there will be enough
quota in the General category to sustain
a late season commercial handgear
fishery off south Atlantic states
especially now that the General category
is extended through January. Thus, if
the 2004 season should be similar to the
2003 fishery, there may be negative
economic impacts to fishermen in
southern states unless inseason
management actions (similar to those in
2003, i.e., inseason transfers) are taken
to directly address these concerns and
potential impacts.

For the catch-and-release provision,
NMEFS considered three alternatives: No
action (maintain the tag-and-release
requirement once a handgear quota
category has been closed), disallow all
fishing for BFT once a handgear quota
category has been closed, and the
preferred alternative to allow vessels 