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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-19817; Directorate
Identifier 2004—-NM—-237-AD; Amendment
39-13896; AD 2004-25-08]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A318, A319, A320, and A321 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus Model A318, A319, A320, and
A321 series airplanes. This AD requires
regularly performing a complete
electrical shutdown of the airplane to
reset the integrated standby instrument
system (ISIS). This AD is prompted by
reports indicating that an airplane lost
the ISIS, then, during the same flight,
lost all electronic instrument system
(EIS) display units. We are issuing this
AD to prevent loss of the ISIS, which,
if combined with loss of all EIS display
units, could reduce the flightcrew’s
situational awareness and contribute to
loss of control of the airplane or impact
with obstacles or terrain.

DATES: Effective December 22, 2004.

We must receive comments on this
AD by February 7, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
Room PL-401, Washington, DC 20590.

o Fax:(202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this AD, contact Airbus, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. You can examine this
information at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., Room PL—401, on the plaza level
of the Nassif Building, Washington, DC.
This docket number is FAA-2004—
19817; the directorate identifier for this
docket is 2004—NM—-237-AD.

Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004-NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (“‘Old
Docket Number”) as a cross-reference
for searching purposes.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647—-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in

the AD docket shortly after the DMS
receives them.

FOR FURTHER INFORMATION CONTACT:
Technical information: Tim Dulin,
Aerospace Engineer, International
Branch, ANM-116, FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2141;
fax (425) 227-1149.

Plain language information: Marcia
Walters, marcia.walters@faa.gov.
SUPPLEMENTARY INFORMATION: The
Direction Générale de I’Aviation Civile
(DGAC), which is the airworthiness
authority for France, notified the FAA
that an unsafe condition may exist on
certain Airbus Model A318, A319,
A320, and A321 series airplanes. The
DGAC advises that an Airbus Model
A340 series airplane lost the integrated
standby instrument system (ISIS), then,
during the same flight, lost all electronic
instrument system (EIS) display units.
Investigation revealed that the ISIS
failure is caused by a time-counter fault
that occurs after 145 hours of
continuous power supply to the ISIS.
Loss of the ISIS, if combined with loss
of all EIS display units, could reduce
the flightcrew’s situational awareness
and contribute to loss of control of the
airplane or impact with obstacles or
terrain.

The subject ISIS on certain Airbus
Model A340 series airplanes is also
installed on certain Airbus Model A318,
A319, A320, and A321 series airplanes.
Therefore, airplanes of all of these
models may be subject to the identified
unsafe condition.

The DGAC has issued French
Emergency Airworthiness Directive UF—
2004-168, dated October 20, 2004, to
ensure the continued airworthiness of
these airplanes in France.

FAA’s Determination and Requirements
of This AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. According to this bilateral
airworthiness agreement, the DGAC has
kept us informed of the situation
described above. We have examined the
DGAC'’s findings, evaluated all pertinent
information, and determined that we



70538

Federal Register/Vol. 69, No. 234/ Tuesday, December 7, 2004 /Rules and Regulations

need to issue an AD for products of this
type design that are certificated for
operation in the United States.

Therefore, we are issuing this AD to
prevent loss of the ISIS, which, if
combined with loss of all EIS display
units, could reduce the flightcrew’s
situational awareness and contribute to
loss of control of the airplane or impact
with obstacles or terrain. This AD
requires regularly performing a
complete electrical shutdown of the
airplane to reset the ISIS.

Differences Between the AD and French
Emergency Airworthiness Directive

This AD differs from the French
Emergency Airworthiness Directive in
that this AD does not allow resetting the
circuit breaker as a means of resetting
the ISIS. This AD instead requires a
complete electrical shutdown of the
airplane, which the French Emergency
Airworthiness Directive provides as an
alternative means of resetting the ISIS.
The decision to not allow resetting the
circuit breaker is based on FAA policy
that pulling circuit breakers is not an
acceptable means of routinely removing
electrical power from airplane systems.
This policy is based on the fact that use
of a circuit breaker as a switch will
degrade the ability of the circuit breaker
to trip at its rated current trip point.

Interim Action

We consider this AD interim action.
We are currently considering requiring
the installation of an upgraded ISIS
standard, which would eliminate the
need to regularly perform a complete
electrical shutdown of the airplane.
However, the planned compliance time
for this installation would allow enough
time to provide notice and opportunity
for public comment on the merits of the
modification.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD; therefore, providing notice and
opportunity for public comment before
the AD is issued is impracticable, and
good cause exists to make this AD
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
relevant written data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2004-19817; Directorate Identifier

2004-NM-237-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD. We will consider all
comments received by the closing date
and may amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of our docket Web site,
anyone can find and read the comments
in any of our dockets, including the
name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You can review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78), or you can visit
http://dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications with
you. You can get more information
about plain language at http://www/
faa.gov/language and http://
www.plainlanguage.gov.

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart III, section 44701,
“General requirements.” Under that
section, the FAA is charged with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.
Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the National Government and the States,
or on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2004-25-08 Airbus: Amendment 39—-13896.
Docket No. FAA-2004-19817;
Directorate Identifier 2004-NM-237-AD.

Effective Date

(a) This AD becomes effective December
22, 2004.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A318,
A319, A320, and A321 series airplanes,
certificated in any category; on which Airbus

Modification 27620 (reference Airbus Service
Bulletin A320-34-1261) has been done.

Unsafe Condition

(d) This AD was prompted by a report
indicating that an airplane lost the integrated
standby instrument system (ISIS), then,
during the same flight, lost all electronic
instrument system (EIS) display units. The
FAA is issuing this AD to prevent loss of the
ISIS, which, if combined with loss of all EIS
display units, could reduce the flightcrew’s
situational awareness and contribute to loss
of control of the airplane or impact with
obstacles or terrain.
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Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Requirement for Complete Electrical
Shutdown

(f) Within 3 days after the effective date of
this AD, or within 5 days after the last ISIS
reset or complete electrical shutdown of the
airplane, whichever is first, perform a
complete electrical shutdown of the airplane
to reset the ISIS. Repeat the electrical
shutdown of the airplane at intervals not to
exceed 5 days.

Note 1: This AD does not allow resetting
the circuit breaker as a means of resetting the
ISIS.

Note 2: There is no terminating action
available at this time for the requirement to
regularly perform a complete electrical
shutdown of the airplane.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(h) French Emergency Airworthiness
Directive UF-2004—-168, dated October 20,
2004, also addresses the subject of this AD.

Material Incorporated by Reference
(i) None.
Issued in Renton, Washington, on
November 30, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04-26790 Filed 12—6—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-19815; Directorate
Identifier 2004—-NM-215-AD; Amendment
39-13894; AD 2004-25-06]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, 747-100B, 747-100B
SUD, 747-200B, 747-200C, 747-200F,
and 747-300 Series Airplanes; and
Model 747SP and 747SR Series
Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain

Boeing Model 747-100, 747—100B, 747—
100B SUD, 747-200B, 747-200C, 747—
200F, and 747-300 series airplanes; and
Model 747SP and 747SR series
airplanes. This AD requires revising the
airplane flight manual to prohibit
operation of the autopilot/flight director
in command mode with performance
management system selected on the
speed mode switch during cruise in
reduced vertical separation minimum
(RVSM) airspace. This AD is prompted
by reports of unexpected autopilot
disconnects induced by the passing of
another airplane within 1,000 feet below
the airplane while they were operating
in RVSM airspace. We are issuing this
AD to prevent unexpected disconnect of
the autopilot during operation in RVSM
airspace due to close passage of another
airplane, which may result in altitude
deviation, and consequently, could lead
to a possible mid-air collision or a near
miss with aggressive evasive action (by
either or both airplanes). Aggressive
maneuvering at cruise altitudes and
airspeeds could result in loss of control
of the airplane and/or injury to
passengers and crew.

DATES: Effective December 22, 2004.
We must receive comments on this
AD by February 7, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2004—
19815; the directorate identifier for this
docket is 2004-NM-215-AD.

Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.”” The Transport
Airplane Directorate identifier is in the
form ‘“‘Directorate Identifier 2004—NM—
999—-AD.” Each DMS AD docket also
lists the directorate identifier (“Old
Docket Number”) as a cross-reference
for searching purposes.

Examining the Dockets

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

FOR FURTHER INFORMATION CONTACT:
Technical information: Samuel Slentz,
Aerospace Engineer, Systems and
Equipment Branch, ANM-130S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 917-6483; fax (425) 917-6590.

Plain language information: Marcia
Walters, marcia.walters@faa.gov.
SUPPLEMENTARY INFORMATION: We have
received reports of two separate
incidents in which a Boeing Model 747—
200 airplane equipped with a
performance management system (PMS)
had an unexpected autopilot disconnect
induced by the passing of another
airplane within 1,000 feet below the
airplane while operating in reduced
vertical separation minimum (RVSM)
airspace. In both incidents, the PMS-
equipped airplane lost 300 to 400 feet of
altitude, causing it to come within
approximately 650 feet of the other,
lower aircraft (starting at 1,000 feet
separation), and received a traffic
collision and avoidance system (TCAS)
resolution advisory (RA) with
instructions to “climb, climb.”

The PMS installed in certain Boeing
Model 747 airplanes has an interlock
that is activated with radar altitude.
This interlock disconnects the autopilot
upon receipt of a valid radar altitude
signal of less than 2,500 feet. Because
there is no means to accurately
determine how the airplane is trimmed
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when using the PMS, it cannot be
predicted which direction the airplane
will fly or how far it will depart from
an assigned altitude. Unexpected
disconnect of the autopilot during
operation in RVSM airspace, if not
corrected or if manual control is not
promptly established, may result in
altitude deviation, and consequently,
could lead to a possible mid-air
collision or a near miss with aggressive
evasive action (by either or both
airplanes). Aggressive maneuvering at
cruise altitudes and airspeeds could
result in loss of control of the airplane
and/or injury to passengers and crew.

FAA’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other airplanes of the same type
design. Therefore, we are issuing this
AD to prevent unexpected disconnect of
the autopilot during operation in RVSM
airspace, which could result in altitude
deviation causing a mid-air collision or
a near miss with aggressive evasive
action (by either or both airplanes).
Aggressive maneuvering at cruise
altitudes and airspeeds could cause the
airplane to exceed its structural limits,
which could result in loss of control of
the airplane and/or injury to passengers
and crew. This AD requires revising the
airplane flight manual to prohibit
operation of the autopilot/flight director
in command mode with performance
management system selected on the
speed mode switch during cruise in
RVSM airspace.

Interim Action

We consider this AD interim action. If
final action is later identified, we may
consider further rulemaking then.

Changes to 14 CFR Part 39/Effect on the
AD Relating to Special Flight Permits

On July 10, 2002, we issued a new
version of 14 CFR part 39 (67 FR 47997,
July 22, 2002), which governs the FAA’s
airworthiness directives system. The
regulation now includes material that
relates to altered products, special flight
permits, and alternative methods of
compliance (AMOQC). This material is
included in part 39, except that the
office authorized to approve AMOCs is
identified in each individual AD.
However, as amended, part 39 provides
for the FAA to add special requirements
for operating an airplane to a repair
facility to do the work required by an
airworthiness directive. For purposes of
this AD, we have determined that such
a special flight permit is prohibited.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD; therefore, providing notice and
opportunity for public comment before
the AD is issued is impracticable, and
good cause exists to make this AD
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
relevant written data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2004—-19815; Directorate Identifier
2004-NM-215-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD. We will consider all
comments received by the closing date
and may amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of our docket Web site,
anyone can find and read the comments
in any of our dockets, including the
name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You can review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78), or you can visit
http://dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications with
you. You can get more information
about plain language at http://www/
faa.gov/language and http://
www.plainlanguage.gov.

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in

Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, the FAA is charged with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2004-25-06 Boeing: Amendment 39-13894.
Docket No. FAA-2004-19815;
Directorate Identifier 2004-NM-215-AD.

Effective Date

(a) This AD becomes effective December
22, 2004.
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Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 747—
100, 747-100B, 747-100B SUD, 747—-200B,
747—200C, 747—200F, and 747-300 series
airplanes; and Model 747SP and 747SR series
airplanes; certificated in any category; having
variable numbers listed in Table 1 of this AD
or modified in accordance with
Supplemental Type Certificate SA960GL or
SA1080EA-D; excluding airplanes on which
Boeing Service Bulletin 747-34-2294, dated
May 25, 1989, or Boeing Service Bulletin
747-34-2296, dated July 1, 1989, has been
accomplished.

TABLE 1.—CERTAIN APPLICABLE
AIRPLANES BY VARIABLE NUMBERS

RA521-RA528 inclusive.
RA532—-RA535 inclusive.
RA537—-RA548 inclusive.
RA671-RA675 inclusive.
RA677.
RB071-RB075 inclusive.
RB601-RB607 inclusive.
RB681-RB685 inclusive.
RB687.
RB690-RB693 inclusive.
RB695—-RB697 inclusive.
RB721-RB723 inclusive.
RDO055.
RDO082.
RDO083.
RD221-RD227 inclusive.
RD231-RD235 inclusive.
RD301.
RD302.
RD381-RD383 inclusive.
RD461.
RD601-RD607 inclusive.
RD741.
RD781-RD783 inclusive.
RG173.
RG174.
RH101.
RH102.
RJ321.
RJ322.
RR024.
RR025.
RR261-RR263 inclusive.
RR264—-RR267 inclusive.
RR361.
RR362.
RR451.
RR522.
RR526.
RR551-RR556 inclusive.
RR566.
RSO001.
RS002.
RS211.
RS212.
RS221.
RS222.
RS232.
RS233.
RS235.
RS236.
RS237-RS241 inclusive.
RS251-RS259 inclusive.
RS263.

TABLE 1.—CERTAIN APPLICABLE AIR-
PLANES BY VARIABLE NUMBERS—
Continued

RS265—-RS268 inclusive.
RS292.
RS311-RS320 inclusive.
RS699.
RS701-RS703 inclusive.
RS711-RS713 inclusive.
RS731.
RS732.
RS741-RS743 inclusive.
RS771.
RS786.

Unsafe Condition

(d) This AD was prompted by reports of
unexpected autopilot disconnects induced by
the passing of another airplane within 1,000
feet below the airplane while they were
operating in reduced vertical separation
minimum (RVSM) airspace. The FAA is
issuing this AD to prevent unexpected
disconnect of the autopilot during operation
in RVSM airspace due to close passage of
another airplane, which may result in
altitude deviation, and consequently, could
lead to a possible mid-air collision or a near
miss with aggressive evasive action (by either
or both airplanes). Aggressive maneuvering at
cruise altitudes and airspeeds could result in
loss of control of the airplane and/or injury
to passengers and crew.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Airplane Flight Manual Revision

(f) Within 10 days after the effective date
of this AD, revise the Limitations section of
the Boeing 747 Airplane Flight Manual
(AFM) to include the following statement.
This may be done by inserting a copy of this
AD in the AFM.

“Operation of the autopilot/flight director
in command mode with Performance
Management System (PMS) selected on the
speed mode switch during cruise in Reduced
Vertical Separation Minimum (RVSM)
airspace is prohibited.

Use of PMS generated airspeeds and
autopilot modes (e.g., IAS/Mach) with
manually crew-entered airspeeds (via Mode
Selector Panel) are allowed.”

Note 1: When a statement identical to that
in paragraph (f) of this AD has been included
in the general revisions of the AFM, the
general revisions may be inserted into the
AFM, and the copy of this AD may be
removed from the AFM.

Special Flight Permit

(g) Special flight permits (14 CFR 21.197
and 21.199) are not allowed.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

Material Incorporated by Reference
(i) None.
Issued in Renton, Washington, on
November 30, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—26792 Filed 12—6-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2004-19328; Airspace
Docket No. 04-ACE-57]

Modification of Class E Airspace;
Nebraska City, NE

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of the direct final rule
which revises Class E airspace at
Nebraska City, NE.

DATES: Effective Date: 0901 UTC,
January 20, 2005.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2524.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on October 26, 2004 (69 FR
62403). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
January 20, 2005. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on November
26, 2004.
Elizabeth S. Wallis,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 04—26848 Filed 12—6—04; 8:45 am]|
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2004-19326; Airspace
Docket No. 04-ACE-55]

Modification of Class E Airspace;
Oberlin, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of the direct final rule
which revises Class E airspace at
Oberlin, KS.

DATES: Effective Date: 0901 UTC,
January 20, 2005.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2525.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on October 26, 2004 (69 FR
62404). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
January 20, 2005. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on November
26, 2004.
Elizabeth S. Wallis,

Acting Area Director, Western Flight Services
Operations.
[FR Doc. 04—26849 Filed 12—-6—04; 8:45 am]

BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-19671; Airspace
Docket No. 04-AWA-07]

RIN 2120-AA66
Modification of Control Areas 1143L
and 1146L

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises the legal
descriptions of Control Areas 1143L and
1146L to remove references to the
Nantucket, MA, Nondirectional Beacon
(NDB), which has been taken out of
service and decommissioned by the
FAA. The legal descriptions are being
revised to use a geographical point
based on latitude/longitude coordinates
in place of the former NDB references.
This action will enhance safety by
removing references to a
decommissioned navigational aid from
controlled airspace descriptions.
EFFECTIVE DATES: 0901 UTC, March 17,
2005.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules, System
Operations and Safety, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Background

Control areas are Class E airspace
areas that provide controlled airspace
(beyond 12 nautical miles from the coast
of the United States) where there is a
requirement to provide IFR en route air
traffic control (ATC) services and within
which the United States is applying
domestic ATC procedures. ControlAreas
1143L and 1146L are located offshore to
the east of Cape Cod, Massachusetts.

On June 17, 2004, the FAA’s New
England Regional Office requested that
action be taken to modify the legal
descriptions of Control Areas 1143L and
1146L to remove references to the
Nantucket, MA, NDB. The NDB has
been removed from service and
decommissioned by the FAA, therefore,
it can no longer be used in legal
descriptions.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71
(part 71) by revising the legal
descriptions of Control Areas 1143L and
1146L to remove references to the

Nantucket, MA, NDB which has been
removed from service. This
modification substitutes the latitude/
longitude coordinates of the former
geographic position of the Nantucket
NDB (lat. 40°16’07” N., long. 70°10°48”
W.) in place of all references to the NDB
in the two Control Area descriptions.
This modification, therefore, simply
changes the means of identifying points
in the legal descriptions without
altering the actual boundaries or
altitudes of control areas. Further, this
change will enhance safety by removing
from the descriptions a navigation aid
that is no longer available for pilots’ use
in navigation.

Because this action is an
administrative change that does not
alter the existing boundaries or altitudes
of the Control Areas, and is needed for
safety reasons, I find that notice and
public procedure under 5 U.S.C. 553(b)
are impracticable and contrary to the
public interest.

Control Areas are published in
paragraph 6007, of FAA Order 7400.9M,
dated August 30, 2004, and effective
September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. The Control Areas listed in this
document will be published
subsequently in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, Policies and Procedures
for Considering Environmental Impacts.
This airspace action is not expected to
cause any potentially significant
environmental impacts, and no
extraordinary circumstances exist that
warrant preparation of an
environmental assessment.
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List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E, AIRSPACE AREAS;
AIR TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is
amended as follows:

Paragraph 6007 Offshore airspace areas.

* * * * *

Control 1143L [Revised]

That airspace extending upward from
5,500 feet MSL within tangent lines drawn
from the circumference of a 4.3-mile radius
circle centered on lat. 41°16’07” N., long.
70°10’48” W., to a 13-mile radius circle
centered at the midway point on a direct line
between lat. 41°16’07” N., long. 70°10'48” W.,
and the Yarmouth, NS, Canada, NDB to a 4.3-
mile radius circle centered on the Yarmouth
NDB excluding that airspace within the
confines of Federal airways and east of long.
67°00°00” W.

* * * * *

Control 1146L [Revised]

That airspace extending upward from
5,500 feet MSL within a 5-mile radius circle
centered on lat. 41°16’07” N., long. 70°10"48”
W., and that airspace bounded by a line
drawn from the tangent of the 5-mile radius
circle centered on lat. 41°16’07” N., long.
70°1048” W., to lat. 42°05’20” N., long.
67°59'58” W.; to lat. 42°19°00” N., long.
67°59'58” W.; to lat. 43°00°00” N., long.
67°00°00” W.; to lat. 41°52°00” N., long.
67°00’00” W.; to lat. 41°46’00” N., long.
67°59'58” W.; to the tangent of the 5-mile
radius circle centered on lat. 41°16’07” N.,
long. 70°10748” W.

* * * * *

Issued in Washington, DC, on December 1,
2004.

Reginald C. Matthews,

Manager, Airspace and Rules.

[FR Doc. 04—26845 Filed 12—6-04; 8:45 am)|]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Economic Analysis

15 CFR Part 806

[Docket No. 040907254—-4254—-01]

RIN 0691-AA52

Direct Investment Surveys: BE-10,

Benchmark Survey of U.S. Direct
Investment Abroad—2004

AGENCY: Bureau of Economic Analysis,
Commerce
ACTION: Final rule.

SUMMARY: This final rule amends
regulations for the BE-10, Benchmark
Survey of U.S. Direct Investment
Abroad.

The BE-10 survey is conducted once
every five years by the Bureau of
Economic Analysis (BEA), U.S.
Department of Commerce, under the
International Investment and Trade in
Services Survey Act. The benchmark
survey will be conducted for 2004. The
benchmark survey covers virtually the
entire universe of U.S. direct investment
abroad in terms of value, and is BEA’s
most comprehensive survey of such
investment in terms of subject matter. It
obtains universe data on financial and
operating characteristics of, and on
positions and transactions between, U.S.
parent companies and their foreign
affiliates. The data are needed to
measure the size and economic
significance of U.S. direct investment
abroad, measure changes in such
investment, and assess its impact on the
U.S. and foreign economies.

The final rule: Increases the
exemption level for reporting on the
BE-10B(SF) short form from $7 million
to $25 million and on the BE-10B Bank
form from $7 million to $10 million;
increases the exemption level for
reporting on the BE-10B(LF) long form
from $100 million to $150 million; and
increases the exemption level for
reporting only selected items on the BE—
10A form from $100 million to $150
million. In conjunction with these
increases in exemption levels, BEA is
introducing an abbreviated short form,
Form BE-10B Mini, for reporting
nonbank foreign affiliates with assets,
sales or gross operating revenues, and
net income (loss) less than or equal to
$25 million but greater than $10
million.

DATES: This final rule will be effective
January 6, 2005.

FOR FURTHER INFORMATION CONTACT: Obie
G. Whichard, Chief, International
Investment Division (BE-50), Bureau of
Economic Analysis, U.S. Department of

Commerce, Washington, DC 20230;
phone (202) 606—9890 or e-mail
(obie.whichard@bea.gov).

SUPPLEMENTARY INFORMATION: In the
August 17, 2004, Federal Register, 69
FR 51020-51024, BEA published a
notice of proposed rulemaking setting
forth revised reporting requirements for
the BE-10, Benchmark Survey of U.S.
Direct Investment Abroad. No
comments on the proposed rule were
received. Thus, the proposed rule is
adopted without change.

This final rule amends 15 CFR 806.16
to set forth the reporting requirements
for the BE-10, Benchmark Survey of
U.S. Direct Investment Abroad—2004.

Description of Changes

The BE-10, Benchmark Survey of U.S.
Direct Investment Abroad, is a
mandatory survey and is conducted
once every 5 years by BEA, under the
International Investment and Trade in
Services Survey Act (22 U.S.C. 3101—
3108), hereinafter, ‘“the Act.” BEA will
send the survey to potential respondents
in March 2005; responses will be due by
May 31, 2005, for respondents required
to file fewer than 50 foreign affiliate
report forms and by June 30, 2005 for
those required to file 50 or more forms.

This final rule: (1) Increases the
exemption level for reporting on the
BE—10B(SF) short form from $7 million
to $25 million and on the BE-10B Bank
form from $7 million to $10 million; (2)
increases the exemption level for
reporting on the BE-10B(LF) long form
from $100 million to $150 million; and
(3) increases the exemption level for
reporting only selected items on the BE—
10A form from $100 million to $150
million. In conjunction with these
increases in exemption levels, an
abbreviated short form is introduced for
reporting nonbank foreign affiliates with
assets, sales or gross operating revenues,
and net income (loss) less than or equal
to $25 million but with at least one of
these items greater than $10 million.

In addition to the changes in the
reporting criteria mentioned above, BEA
will expand reporting requirements on
the BE-10B(SF) so that certain items
that previously had been reportable only
for majority-owned affiliates with assets,
sales or gross operating revenues, or net
income (loss) over $50 million will now
be reportable for all majority-owned
affiliates being filed on the BE-10B(SF).

BEA will add questions to the BE—-
10A form and BE-10B(LF) long form to
collect detail on: (1) The broad
occupational structure of employment;
(2) premiums earned and claims paid
for U.S. Reporters and foreign affiliates
operating in the insurance industry; (3)
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finished goods purchased for resale for
U.S. Reporters and foreign affiliates
operating in the wholesale and retail
trade industries; and (4) research and
development performed for affiliated
persons or for others. In addition, BEA
will expand the income statement on
the BE-10B(SF) short form to include
items on the long form and to add
questions to the BE-10A Bank and BE-
10B Bank forms to collect information
on sales of services and on interest
received and paid.

To offset the burden imposed by these
additional questions, BEA will remove
questions on: (1) U.S. trade in goods by
product; (2) U.S. Reporter exports to
unaffiliated foreign persons by country
of destination; and (3) composition of
external finances for the U.S. Reporter.
In addition, BEA will replace sales by
country of destination on the BE—
10B(LF) with sales by major countries/
regions.

Survey Background

The Bureau of Economic Analysis
(BEA), U.S. Department of Commerce,
will conduct the survey under the
International Investment and Trade in
Services Survey Act (22 U.S.C. 3101—
3108), hereinafter, “the Act.” Section
4(b) of the Act provides that with
respect to United States direct
investment abroad, the President shall
conduct a benchmark survey covering
year 1982, a benchmark survey covering
year 1989, and benchmark surveys
covering every fifth year thereafter. In
conducting surveys pursuant to this
subsection, the President shall, among
other things and to the extent he
determines necessary and feasible—

(1) Identify the location, nature, and
magnitude of, and changes in total
investment by any parent in each of its
affiliates and the financial transactions
between any parent and each of its
affiliates;

(2) Obtain (A) information on the
balance sheet of parents and affiliates
and related financial data, (B) income
statements, including the gross sales by
primary line of business (with as much
product line detail as is necessary and
feasible) of parents and affiliates in each
country in which they have significant
operations, and (C) related information
regarding trade, including trade in both
goods and services, between a parent
and each of its affiliates and between
each parent or affiliate and any other
person;

(3) Collect employment data showing
both the number of United States and
foreign employees of each parent and
affiliate and the levels of compensation,
by country, industry, and skill level;

(4) Obtain information on tax
payments by parents and affiliates by
country; and

(5) Determine, by industry and
country, the total dollar amount of
research and development expenditures
by each parent and affiliate, payments
or other compensation for the transfer of
technology between parents and their
affiliates, and payments or other
compensation received by parents or
affiliates from the transfer of technology
to other persons.

In Section 3 of Executive Order
11961, the President delegated authority
granted under the Act as concerns direct
investment to the Secretary of
Commerce, who has redelegated it to
BEA.

The benchmark surveys are BEA’s
censuses, intended to cover the universe
of U.S. direct investment abroad in
terms of value. U.S. direct investment
abroad is defined as the ownership or
control, directly or indirectly, by one
U.S. person of 10 percent or more of the
voting securities of an incorporated
foreign business enterprise or an
equivalent interest in an unincorporated
foreign business enterprise, including a
branch.

The purpose of the benchmark survey
is to obtain universe data on the
financial and operating characteristics
of, and on positions and transactions
between, U.S. parent companies and
their foreign affiliates. The data are
needed to measure the size and
economic significance of U.S. direct
investment abroad, measure changes in
such investment, and assess its impact
on the U.S. and foreign economies. The
data are used to derive current universe
estimates of direct investment from
sample data collected in other BEA
surveys in nonbenchmark years. In
particular, they will serve as
benchmarks for the quarterly direct
investment estimates included in the
U.S. international transactions and
national income and product accounts,
and for annual estimates of the U.S.
direct investment position abroad and of
the operations of U.S. parent companies
and their foreign affiliates.

The survey will consist of an
instruction booklet, a claim for not filing
the BE-10, and a number of report
forms. The amount and type of data
required to be reported vary according
to the size of the U.S. Reporters or
foreign affiliates, whether they are banks
or nonbanks and, for foreign affiliates,
whether or not they are majority-owned
by U.S. direct investors. For purposes of
the BE-10 survey, a “bank” is a
business entity engaged in deposit
banking or closely related functions,
including commercial banks, Edge Act

corporations engaged in international or
foreign banking, foreign branches and
agencies of U.S. banks whether or not
they accept deposits abroad, savings and
loans, savings banks, bank holding
companies, and financial holding
companies. The report forms that will
be used in the survey consist of the
following:

1. Form BE-10A—Report for nonbank
U.S. Reporters;

2. Form BE-10A BANK—Report for
U.S. Reporters that are banks;

3. Form BE-10B(LF) (Long Form)—
Report for majority-owned nonbank
foreign affiliates of nonbank U.S.
parents with assets, sales, or net income
greater than $150 million (positive or
negative);

4. Form BE-10B(SF) (Short Form)—
Report for majority-owned nonbank
foreign affiliates of nonbank U.S.
parents with assets, sales, or net income
greater than $25 million but not greater
than $150 million (positive or negative);
minority-owned nonbank foreign
affiliates of nonbank U.S. parents with
assets, sales, or net income greater than
$25 million (positive or negative); and
nonbank affiliates of U.S. bank parents
with assets, sales, or net income greater
than $25 million (positive or negative);

5. Form BE-10B Mini—Report for
nonbank foreign affiliates with assets,
sales, or net income greater than $10
million but not greater than $25 million
(positive or negative); and

6. Form BE-10B BANK—Report for
foreign affiliates that are banks.

Although the survey is intended to
cover the universe of U.S. direct
investment abroad, to reduce
respondent burden, foreign affiliates
with assets, sales, and net income each
equal to or less than $10 million
(positive or negative) are exempt from
being reported on Form BE-10B(SF),
BE-10B Mini, or BE-10B BANK (but
must be listed, along with selected
identification information and data, on
Form BE-10A SUPPLEMENT A or BE—
10A BANK SUPPLEMENT A).

Executive Order 12866

This final rule has been determined to
be not significant for purposes of
E.0.12866.

Executive Order 13132

This final rule does not contain
policies with Federalism implications
sufficient to warrant preparation of a
Federalism assessment under E.O.
13132.

Paperwork Reduction Act

The collection of information required
in this final rule has been approved by
the Office of Management and Budget
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(OMB) under the Paperwork Reduction
Act (PRA).

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act unless that collection
displays a currently valid OMB control
number. The OMB control number for
the BE-10 is 0608—0049; the collection
will display this number.

The survey is expected to result in the
filing of reports from approximately
3,875 respondents. The respondent
burden for this collection of information
will vary from one company to another,
but is estimated to average 110 hours
per response, including time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Thus the total
respondent burden for the 2004 survey
is estimated at 428,750 hours.

Comments regarding the burden
estimate or any other aspect of this
collection of information should be
addressed to: Director, Bureau of
Economic Analysis (BE-1), U.S.
Department of Commerce, Washington,
DC 20230 (Fax: 202—606—-5311); and
Office of Management and Budget,
O.LR.A., Paperwork Reduction Project
0608-0049, Attention PRA Desk Officer
for BEA, via the Internet at
pbugg@omb.eop.gov, or by Fax at 202—
395-7245.

Regulatory Flexibility Act

The Chief Counsel for Regulation,
Department of Commerce, has certified
to the Chief Counsel for Advocacy,
Small Business Administration, under
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605(b)), that
this final rule will not have a significant
economic impact on a substantial
number of small entities. A BE-10
report is required of any U.S. company
that had a foreign affiliate—that is, that
had direct or indirect ownership or
control of at least 10 percent of the
voting stock of an incorporated foreign
business enterprise, or an equivalent
interest in an unincorporated foreign
business enterprise at any time during
the U.S. company’s 2004 fiscal year.
Companies that have direct investments
abroad tend to be quite large. To reduce
the reporting burden on smaller U.S.
companies, U.S. Reporters with total
assets, sales or gross operating revenues,
and net income less than or equal to
$150 million (positive or negative) are
required to report only selected items on
the BE-10A form for U.S. Reporters in

addition to forms they may be required
to file for their foreign affiliates.

No comments were received regarding
the economic impact of the rule. As a
result, no final regulatory flexibility
analysis was prepared.

List of Subjects in 15 CFR Part 806

International transactions, Economic
statistics, U.S. investment abroad,
Penalties, Reporting and recordkeeping
requirements.

J. Steven Landefeld,
Director, Bureau of Economic Analysis.

m For the reasons set forth in the
preamble, BEA amends 15 CFR Part 806
as follows:

PART 806—DIRECT INVESTMENT
SURVEYS

m 1. The authority citation for 15 CFR
Part 806 is revised to read as follows:

Authority: 5 U.S.C. 301; 22 U.S.C. 3101—
3108; E.O. 11961 (3 CFR, 1977 Comp., p. 86),
as amended by E.O. 12318 (3 CFR, 1981
Comp., p. 173); E.O. 12518 (3 CFR, 1985
Comp., p. 348).

m 2. Section 806.16 is revised to read as
follows:

§806.16 Rules and regulations for BE-10,
Benchmark Survey of U.S. Direct
Investment Abroad—2004.

A BE-10, Benchmark Survey of U.S.
Direct Investment Abroad will be
conducted covering 2004. All legal
authorities, provisions, definitions, and
requirements contained in § 806.1
through §806.13 and § 806.14(a)
through (d) are applicable to this survey.
Specific additional rules and regulations
for the BE-10 survey are given in
paragraphs (a) through (e) of this
section. More detailed instructions are
given on the report forms and
instructions.

(a) Response required. A response is
required from persons subject to the
reporting requirements of the BE-10,
Benchmark Survey of U.S. Direct
Investment Abroad—2004, contained in
this section, whether or not they are
contacted by BEA. Also, a person, or
their agent, that is contacted by BEA
about reporting in this survey, either by
sending them a report form or by
written inquiry, must respond in writing
pursuant to § 806.4. This may be
accomplished by:

(1) Certifying in writing, by the due
date of the survey, to the fact that the
person had no direct investment within
the purview of the reporting
requirements of the BE-10 survey;

(2) Completing and returning the
“BE—10 Claim for Not Filing” by the due
date of the survey; or

(3) Filing the properly completed BE—-
10 report (comprising Form BE-10A or
BE-10A BANK and Forms BE-10B(LF),
BE-10B(SF), BE-10B Mini and/or BE—
10B BANK) by May 31, 2005, or June 30,
2005, as required.

(b) Who must report. (1) A BE-10
report is required of any U.S. person
that had a foreign affiliate—that is, that
had direct or indirect ownership or
control of at least 10 percent of the
voting stock of an incorporated foreign
business enterprise, or an equivalent
interest in an unincorporated foreign
business enterprise—at any time during
the U.S. person’s 2004 fiscal year.

(2) If the U.S. person had no foreign
affiliates during its 2004 fiscal year, a
“BE-10 Claim for Not Filing” must be
filed by the due date of the survey; no
other forms in the survey are required.
If the U.S. person had any foreign
affiliates during its 2004 fiscal year, a
BE-10 report is required and the U.S.
person is a U.S. Reporter in this survey.

(3) Reports are required even if the
foreign business enterprise was
established, acquired, seized,
liquidated, sold, expropriated, or
inactivated during the U.S. person’s
2004 fiscal year.

(4) The amount and type of data
required to be reported vary according
to the size of the U.S. Reporters or
foreign affiliates, whether they are banks
or nonbanks, and, for foreign affiliates,
whether they are majority-owned or
minority-owned by U.S. direct
investors. For purposes of the BE-10
survey, a ‘“‘majority-owned” foreign
affiliate is one in which the combined
direct and indirect ownership interest of
all U.S. parents of the foreign affiliate
exceeds 50 percent; all other affiliates
are referred to as “minority-owned”
affiliates. In addition, a “bank” is a
business entity engaged in deposit
banking or closely related functions,
including commercial banks, Edge Act
corporations, foreign branches and
agencies of U.S. banks whether or not
they accept deposits abroad, savings and
loans, savings banks, bank holding
companies, and financial holding
companies. Elsewhere in this section,
when “bank” is used, it refers to all
such organizations.

(c) Forms for nonbank U.S. Reporters
and foreign affiliates. (1) Form BE-10A
(Report for nonbank U.S. Reporter). A
BE-10A report must be completed by a
U.S. Reporter that is not a bank. If the
U.S. Reporter is a corporation, Form
BE-10A is required to cover the fully
consolidated U.S. domestic business
enterprise. However, where a U.S.
Reporter’s primary line of business is
not in banking (or related financial
activities), but the Reporter also has
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ownership in a bank, the bank,
including all of its domestic subsidiaries
or units, must file on the BE-10A BANK
form and the nonbanking U.S.
operations not owned by the bank must
file on the BE-10A.

(i) If for a nonbank U.S. Reporter any
one of the following three items—total
assets, sales or gross operating revenues
excluding sales taxes, or net income
after provision for U.S. income taxes—
was greater than $150 million (positive
or negative) at any time during the
Reporter’s 2004 fiscal year, the U.S.
Reporter must file a complete Form BE-
10A and, as applicable, a BE-10A
SUPPLEMENT A listing each, if any,
foreign affiliate that is exempt from
being reported on Form BE-10B(LF),
BE-10B(SF), BE-10B Mini, or BE-10B
BANK. It must also file a Form BE—
10B(LF), BE-10B(SF), BE-10B Mini, or
BE-10B BANK, as appropriate, for each
nonexempt foreign affiliate.

(ii) If for a nonbank U.S. Reporter
none of the three items listed in
paragraph (c)(1)(i) of this section was
greater than $150 million (positive or
negative) at any time during the
Reporter’s 2004 fiscal year, the U.S.
Reporter is required to file on Form BE-
10A only certain items as designated on
the form and, as applicable, a BE-10A
SUPPLEMENT A listing each, if any,
foreign affiliate that is exempt from
being reported on Form BE-10B(LF),
BE-10B(SF), BE-10B Mini, or BE-10B
BANK. It must also file a Form BE—
10B(LF), BE-10B(SF), BE-10B Mini, or
BE-10B BANK, as appropriate, for each
nonexempt foreign affiliate.

(2) Form BE-10B(LF), (SF), or Mini
(Report for nonbank foreign affiliate). (i)
A BE-10B(LF) (Long Form) must be
filed for each majority-owned nonbank
foreign affiliate of a nonbank U.S.
Reporter, whether held directly or
indirectly, for which any one of the
three items—total assets, sales or gross
operating revenues excluding sales
taxes, or net income after provision for
foreign income taxes—was greater than
$150 million (positive or negative) at
any time during the affiliate’s 2004
fiscal year.

(ii) A BE-10B(SF) (Short Form) must
be filed:

(A) For each majority-owned nonbank
foreign affiliate of a nonbank U.S.
Reporter, whether held directly or
indirectly, for which any one of the
three items listed in paragraph (c)(2)(i)
of this section was greater than $25
million but for which none of these
items was greater than $150 million
(positive or negative), at any time during
the affiliate’s 2004 fiscal year, and

(B) For each minority-owned nonbank
foreign affiliate of a nonbank U.S.

Reporter, whether held directly or
indirectly, for which any one of the
three items listed in paragraph (c)(2)(i)
of this section was greater than $25
million (positive or negative), at any
time during the affiliate’s 2004 fiscal
year, and

(C) For each nonbank foreign affiliate
of a U.S. bank Reporter, whether held
directly or indirectly, for which any one
of the three items listed in paragraph
(c)(2)(d) of this section was greater than
$25 million (positive or negative), at any
time during the affiliate’s 2004 fiscal
year.

(iii) A BE-10B Mini must be filed for
each nonbank foreign affiliate, whether
held directly or indirectly, for which
any one of the three items listed in
paragraph (c)(2)(i) of this section was
greater than $10 million but for which
none of these items was greater than $25
million (positive or negative), at any
time during the affiliate’s 2004 fiscal
year.

(iv) Notwithstanding paragraphs
(c)(2)(d), (c)(2)(ii), and (c)(2)(iii) of this
section, a Form BE-10B(LF), (SF), or
Mini must be filed for a foreign affiliate
of the U.S. Reporter that owns another
nonexempt foreign affiliate of that U.S.
Reporter, even if the foreign affiliate
parent is otherwise exempt, i.e., a Form
BE-10B(LF), (SF), Mini, or BANK must
be filed for all affiliates upward in a
chain of ownership.

(d) Forms for U.S. Reporters and
foreign affiliates that are banks, bank
holding companies, or financial holding
companies. (1) Form BE-10A BANK
(Report for a U.S. Reporter that is a
bank). A BE-10A BANK report must be
completed by a U.S. Reporter that is a
bank. For purposes of filing Form BE—
10A BANK, the U.S. Reporter is deemed
to be the fully consolidated U.S.
domestic business enterprise and all
required data on the form shall be for
the fully consolidated domestic entity.

(i) If a U.S. bank had any foreign
affiliates at any time during its 2004
fiscal year, whether a bank or nonbank
and whether held directly or indirectly,
for which any one of the three items—
total assets, sales or gross operating
revenues excluding sales taxes, or net
income after provision for foreign
income taxes—was greater than $10
million (positive or negative) at any
time during the affiliate’s 2004 fiscal
year, the U.S. Reporter must file a Form
BE-10A BANK and, as applicable, a BE—-
10A BANK SUPPLEMENT A listing
each, if any, foreign affiliate, whether
bank or nonbank, that is exempt from
being reported on Form BE-10B(SF),
BE-10B Mini, or BE-10B BANK. It must
also file a Form BE-10B(SF) or BE-10B
Mini for each nonexempt nonbank

foreign affiliate and a Form BE—-10B
BANK for each nonexempt bank foreign
affiliate.

(ii) If the U.S. bank Reporter had no
foreign affiliates for which any one of
the three items listed in paragraph
(d)(2)(i) of this section was greater than
$10 million (positive or negative) at any
time during the affiliate’s 2004 fiscal
year, the U.S. Reporter must file a Form
BE-10A BANK and a BE-10A BANK
SUPPLEMENT A, listing all foreign
affiliates exempt from being reported on
Form BE-10B(SF), BE-10B Mini, or BE—
10B BANK.

(2) Form BE-10B BANK (Report for a
foreign affiliate that is a bank). (i) A BE—
10B BANK report must be filed for each
foreign bank affiliate of a bank or
nonbank U.S. Reporter, whether directly
or indirectly held, for which any one of
the three items—total assets, sales or
gross operating revenues excluding sales
taxes, or net income after provision for
foreign income taxes—was greater than
$10 million (positive or negative) at any
time during the affiliate’s 2004 fiscal
year.

(ii) Notwithstanding paragraph
(d)(3)(i) of this section, a Form BE-10B
BANK must be filed for a foreign bank
affiliate of the U.S. Reporter that owns
another nonexempt foreign affiliate of
that U.S. Reporter, even if the foreign
affiliate parent is otherwise exempt, i.e.,
a Form BE-10B(LF), (SF), Mini, or
BANK must be filed for all affiliates
upward in a chain of ownership.
However, a Form BE-10B BANK is not
required to be filed for a foreign bank
affiliate in which the U.S. Reporter
holds only an indirect ownership
interest of 50 percent or less and that
does not own a reportable nonbank
foreign affiliate, but the indirectly
owned bank affiliate must be listed on
the BE-10A BANK SUPPLEMENT A.

(e) Due date. A fully completed and
certified BE-10 report comprising Form
BE-10A or 10A BANK and Form(s) BE—
10B(LF), (SF), Mini, or BANK (as
required) is due to be filed with BEA not
later than May 31, 2005 for those U.S.
Reporters filing fewer than 50, and June
30, 2005 for those U.S. Reporters filing
50 or more, Forms BE-10B(LF), (SF),
Mini, or BANK.

[FR Doc. 04-26764 Filed 12—6-04; 8:45 am|]
BILLING CODE 3510-06-P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1, 25, 31, 53, 55, 156, 301,
and 602

[TD 9163]
RIN 1545-BB29

Automatic Extension of Time To File
Certain Information Returns and
Exempt Organization Returns

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations relating to the automatic
extension of time to file certain
information returns and exempt
organization returns. The final
regulations adopt temporary rules that
removed the requirement for a signature
and an explanation to obtain an
automatic extension of time to file these
returns. The final regulations also
remove the requirement for a signature
to obtain an automatic extension of time
to file corporation income tax returns.
The final regulations affect taxpayers
who need an extension of time to file
certain information returns, exempt
organization returns, and/or corporation
income tax returns.

DATES: Effective Date: These regulations

are effective on December 7, 2004.
Applicability Date: For dates of

applicability, see §§1.6081-3(e),

1.6081-8(g), 1.6081-9(f), and

31.6081(a)-1(d).

FOR FURTHER INFORMATION CONTACT:

Charles A. Hall, (202) 622—4940 (not a

toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to 26 CFR parts 1, 25, 31, 53, 55, 156,
301, and 602 under section 6081 of the
Internal Revenue Code, relating to
extensions of time to file Federal tax
returns.

On June 11, 2003, the IRS published
final and temporary regulations (TD
9061) in the Federal Register (68 FR
34797). A cross-reference notice of
proposed rulemaking (REG-107618-02)
was published in the Federal Register
(68 FR 34875) on the same day.
Subsequently, the IRS published a
correction to the final and temporary
regulations dated September 18, 2003
(68 FR 54660).

The temporary regulations provide an
automatic extension of time to file
certain information returns and exempt

organization returns. The temporary
regulations also removed the previously
applicable rules requiring a signature
and an explanation to obtain an
automatic extension of time to file these
returns. In addition, the temporary
regulations made other minor changes
to conform the regulations under section
6081 to current law and practice.

No comments were received from the
public in response to the notice of
proposed rulemaking and no public
hearing was requested or held.

Explanation of Provisions

This Treasury decision removes the
temporary regulations and adopts the
proposed regulations as final regulations
with the changes explained below.

The first change relates to the
automatic extension of time to file
exempt organization returns. Section
1.6081-9(a) of the proposed regulations
provides that exempt organizations may
automatically extend the time for filing
Form 990 (series) returns for three
months. This language inadvertently
included exempt organizations
organized in corporate form (corporate
filers) that file Forms 990-T, “Exempt
Organization Business Income Tax
Return” (and proxy tax under section
6033(e)), who previously could obtain a
six-month extension of time to file each
year. The IRS and the Treasury
Department did not intend to make any
changes regarding the extension period
for corporate filers of the Form 990-T.
Therefore, these final regulations clarify
that corporate filers of the Form 990-T
may obtain a six-month automatic
extension of time to file by properly
filing Form 8868.

Furthermore, in reviewing the
regulations under section 6081, the IRS
and the Treasury Department
determined that it was appropriate to
amend § 1.6081-3 to eliminate the
requirement for corporations to provide
a signature on Form 7004, “Application
for Automatic Extension of Time To File
Corporation Income Tax Return,” to
obtain a six-month automatic extension
of time to file a corporation income tax
return. Section 1.6081-3, like all other
regulations providing for automatic
extensions of time to file, does not
require the taxpayer to explain why the
extension is needed. Section 1.6081-3,
however, unlike the other automatic
extensions of time to file, does require
a signature on the Form 7004. This
signature requirement is an impediment
to filing the Form 7004 electronically.
The IRS and the Treasury Department
have determined that there is no need
for a signature requirement for the
automatic corporation income tax return
extension. Thus, to promote consistency

and to remove barriers to electronic
filing, this Treasury decision removes
the signature requirement from
§1.6081-3.

In addition to removing the signature
requirement, this Treasury decision
revises § 1.6081-3 to reflect the repeal of
section 6152, which allowed
corporations to pay tax in installments.
A similar revision is made to
§301.6651-1, relating to the addition to
tax for failure to file return or pay tax.
For a corporation that obtains an
automatic extension of time to file
under § 1.6081-3, the existing rules in
§301.6651-1(c)(4) provide that there is
reasonable cause (and therefore no
addition to tax) for failure to pay tax for
the period of the extension if the
corporation made payments on a
schedule consistent with the installment
payment schedule in section 6152, paid
at least 90% of its tax due on or before
the due date for the return, and paid any
balance due on or before the extended
due date. This Treasury decision
removes the requirement that the
corporation make payments on a
schedule consistent with section 6152.

Section 1.6081-8 allows filers and
transmitters of information returns on
Form 1099 (series), 1098 (series), 5498
(series), W-2 (series), W—2G, 1042-S,
and 8027 to request an automatic 30-day
extension of time to file without having
to sign Form 8809 and provide an
explanation. An explanation and a
signature are required if filers and
transmitters need additional time to file
after receiving the automatic 30-day
extension. These regulations also permit
employers to obtain an extension of
time to file the Social Security
Administration copy of Forms W-2 and
W-3 without providing a statement of
the reasons for requesting the extension.

The final regulations clarify that filers
and transmitters are eligible for only one
automatic extension of time to file.
Filers and transmitters filing Forms W—
2 on an expedited basis under
§ 31.6071(a)-1(a)(3)(ii) may receive an
automatic extension of time to file
Forms W-2 under Rev. Proc. 9657,
1996-2 C.B. 389. These filers and
transmitters are not eligible to obtain the
30-day automatic extension under
§1.6081-8(b). If these filers and
transmitters need additional time, they
may request an extension under the
generally applicable procedures for
obtaining additional extensions of time
to file Form W-2.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
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regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations and, therefore,
notice of the amendments to §§ 1.6081—
3 and 301.6651-1 and public procedure
thereon is not required. Because these
amendments merely remove a
restriction (signature requirement) and
otherwise make only nonsubstantive
changes to remove references to prior
law, a delayed effective date pursuant to
5 U.S.C. 553(d) is also not required.

In addition, because the regulation
does not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding this regulation and the
amendments to §§1.6081-3 and
301.6651—1 have been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Drafting Information

The principal author of these
regulations is Charles A. Hall of the
Office of Associate Chief Counsel,
Procedure and Administration
(Administrative Provisions and Judicial
Practice Division). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
26 CFR Part 25

Gift taxes, Reporting and
recordkeeping requirements.
26 CFR Part 31

Employment taxes, Income taxes,
Penalties, Pensions, Railroad retirement,
Reporting and recordkeeping

requirements, Social security,
Unemployment compensation.

26 CFR Part 53

Excise taxes, Foundations,
Investments, Lobbying, Reporting and
recordkeeping requirements.

26 CFR Part 55

Excise taxes, Investments, Reporting
and recordkeeping requirements.

26 CFR Part 156

Excise taxes, Reporting and
recordkeeping requirements.

26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR parts 1, 25, 31,
53, 55, 156, 301, and 602 are amended
as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation for
part 1 is amended by removing the
entries for § 1.6081-8T and § 1.6081-9T
and adding entries in numerical order to
read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.6081-8 also issued under 26
U.S.C. 6081(a).

Section 1.6081-9 also issued under 26
U.S.C. 6081(a). * * *

m Par. 2. Section 1.6081-1 is amended by
revising paragraph (a) to read as follows:

§1.6081-1
returns.

(a) In general. The Commissioner is
authorized to grant a reasonable
extension of time for filing any return,
declaration, statement, or other
document which relates to any tax
imposed by subtitle A of the Code and
which is required under the provisions
of subtitle A or F of the Code or the
regulations thereunder. However, other
than in the case of taxpayers who are
abroad, such extensions of time shall
not be granted for more than 6 months,
and the extension of time for filing the
return of a DISC (as defined in section
992(a)), as specified in section 6072(b),
shall not be granted. Except in the case
of an extension of time pursuant to
§1.6081-5, an extension of time for
filing an income tax return shall not
operate to extend the time for the
payment of the tax unless specified to
the contrary in the extension. For rules
relating to extensions of time for paying
tax, see §1.6161-1.

* * * * *

Extension of time for filing

m Par. 3. Section 1.6081-3 is revised to
read as follows:

§1.6081-3 Automatic extension of time for
filing corporation income tax returns.

(a) In general. A corporation or an
affiliated group of corporations filing a
consolidated return will be allowed an
automatic 6-month extension of time to
file its income tax return after the date

prescribed for filing the return if the
following requirements are met:

(1) An application must be submitted
on Form 7004, “Application for
Automatic Extension of Time To File
Corporation Income Tax Return,” or in
any other manner as may be prescribed
by the Commissioner.

(2) The application must be filed on
or before the date prescribed for the
filing of the return of the corporation (or
the consolidated return of the affiliated
group of corporations) with the Internal
Revenue Service office designated in the
application’s instructions.

(3) The corporation (or affiliated
group of corporations filing a
consolidated return) must remit the
amount of the properly estimated
unpaid tax liability on or before the date
prescribed for payment.

(4) The application must include a
statement listing the name and address
of each member of the affiliated group
if the affiliated group will file a
consolidated return.

(b) No extension of time for the
payment of tax. Any automatic
extension of time for filing a corporation
income tax return granted under
paragraph (a) of this section shall not
operate to extend the time for payment
of any tax due on such return.

(c) Termination of automatic
extension. The Commissioner may
terminate an automatic extension at any
time by mailing a notice of termination
to the corporation (parent corporation in
the case of an affiliated group of
corporations filing a consolidated
return). The notice shall be mailed at
least 10 days prior to the termination
date designated in such notice. The
notice of termination shall be sufficient
for all purposes when mailed to the
corporation at the address shown on
Form 7004 or to the corporation’s last
known address. For further guidance
regarding the definition of last known
address, see §301.6212-2 of this
chapter.

(d) No extension for DISCs.
Paragraphs (a) through (c) of this section
shall not apply to returns filed by a
DISC pursuant to section 6011(c)(2).

(e) Effective date. This section applies
to requests for extension of time to file
corporation income tax returns due after
December 7, 2004.

m Par. 4. Section 1.6081-8 is added to
read as follows:

§1.6081-8 Automatic extension of time to
file certain information returns.

(a) In general. Except as provided in
paragraph (f) of this section, a person
required to file an information return
(the filer) on Form W-2 series, W—2G,
1042-S, 1098 series, 1099 series, 5498
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series, or 8027 will be allowed one
automatic 30-day extension of time to
file the return after the date prescribed
for filing the return if the filer or the
person transmitting the return for the
filer (the transmitter) files an
application in accordance with
paragraph (b) of this section.

(b) Requirements. To satisfy this
paragraph (b), an application must—

(1) Be submitted on Form 8809,
“Request for Extension of Time To File
Information Returns,” or in any other
manner as may be prescribed by the
Commissioner; and

(2) Be filed with the Internal Revenue
Service office designated in the
application’s instructions on or before
the date prescribed for filing the
information return.

(c) Penalties. See sections 6652, 6693,
6721, 6722, and 6723 for failure to file
an information return.

(d) Additional 30-day extension of
time to file—(1) In general. This
paragraph (d) provides procedures for
obtaining an additional extension of
time for filing an information return on
a form listed in paragraph (a) of this
section. No extension of time will be
granted under this paragraph (d) unless
the filer or transmitter has first obtained
an automatic extension under this
section.

(2) Procedures. In the case of an
information return on a form listed in
paragraph (a) of this section, one
additional 30-day extension of time to
file the return may be allowed if the filer
or transmitter submits a request for the
additional extension before the
expiration of the automatic 30-day
extension. The request must—

(i) Be submitted on Form 8809 or in
any other manner as may be prescribed
by the Commissioner;

(ii) Explain in detail why the
additional time is needed;

(iii) Be signed by the filer or
transmitter; and

(iv) Otherwise satisfy the
requirements of § 1.6081—1.

(e) No effect on time to provide
statement to recipients. An extension
under this section of time to file an
information return does not extend the
due date for providing a statement to the
person with respect to whom the
information is required to be reported.

(f) Form W-2 filed on expedited basis.
This section does not apply to a return
on Form W-2 (series) if the procedures
authorized in § 31.6081(a)-1(a)(2)(ii) of
this chapter allow an automatic
extension of time to file the return.

(g) Effective date. This section applies
to requests for extension of time to file
information returns due after December
7, 2004.

§1.6081-8T [Removed]

m Par. 5. Section 1.6081-8T is removed.
m Par. 6. Section 1.6081-9 is added to
read as follows:

§1.6081-9 Automatic extension of time to
file exempt organization returns.

(a) In general. A corporation required
to file a return on Form 990-T will be
allowed an automatic six-month
extension of time to file the return after
the date prescribed for filing if the
corporation files an application in
accordance with paragraph (b) of this
section. In any other case, an exempt
organization required to file a return on
Form 990 (series, except for Form 990—
C), 1041-A, 4720, 5227, 6069, or 8870
will be allowed an automatic three-
month extension of time to file the
return after the date prescribed for filing
if the exempt organization files an
application in accordance with
paragraph (b) of this section. For
guidance on extensions of time for an
exempt organization to file Form 990-C,
“Farmer’s Cooperative Association
Income Tax Return,” or Form 1120-
POL, “U.S. Income Tax Return for
Certain Political Organizations,” see
§1.6081-3.

(b) Requirements. To satisfy this
paragraph (b), an application for an
automatic extension under this section
must—

(1) Be submitted on Form 8868,
‘“Application for Extension of Time To
File an Exempt Organization Return,” or
in any other manner as may be
prescribed by the Commissioner;

(2) Be filed with the Internal Revenue
Service office designated in the
application’s instructions on or before
the date prescribed for filing the return;

(3) Show the full amount properly
estimated as tentative tax for the exempt
organization for the taxable year; and

(4) Be accompanied by the full
remittance of the amount properly
estimated as tentative tax which is
unpaid as of the date prescribed for the
filing of the return.

(c) Termination of automatic
extension. The Commissioner may
terminate an automatic extension at any
time by mailing to the exempt
organization a notice of termination.
The notice must be mailed at least 10
days prior to the termination date
designated in such notice. The notice of
termination must be mailed to the
address shown on the application for
extension or to the exempt
organization’s last known address. For
further guidance regarding the
definition of last known address, see
§301.6212-2 of this chapter.

(d) Penalties. See sections 6651 and
6652(c) for failure to file an exempt

organization return or failure to pay the
amount shown as tax on the return.

(e) Coordination with § 1.6081-1. No
extension of time will be granted under
§1.6081-1 for filing an exempt
organization return listed in paragraph
(a) of this section until an automatic
extension has been allowed pursuant to
this section.

(f) Effective date. This section applies
to requests for extensions of time to file
an exempt organization return due after
December 7, 2004.

§1.6081-9T [Removed]
m Par. 7. Section 1.6081-9T is removed.

PART 25—GIFT TAX; GIFTS MADE
AFTER DECEMBER 31, 1954

m Par. 8. The authority citation for part
25 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAX AT
SOURCE

m Par. 9. The authority citation for part
31 is amended by removing the entry for
§31.6081(a)-1T to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
Section 31.6081(a)-1 also issued under 26
U.S.C. 6081.% * *

m Par. 10. Section 31.6081(a)-1 is
amended by:

1. Revising paragraph (a)(2)(i).

2. Adding paragraph (d).

The revision and addition reads as
follows:

§31.6081(a)-1 Extensions of time for filing
returns and other documents.

(a) EE

(2) Information returns of employers
on Forms W-2 and W-3—(i) In general.
The Commissioner may grant an
extension of time in which to file the
Social Security Administration copy of
Forms W-2 and the accompanying
transmittal form which constitutes an
information return under § 31.6051—
2(a). For further guidance regarding
extensions of time to file the Social
Security Administration copy of Forms
W-2 and W-3, see § 1.6081-8 of this
chapter.

* * * * *

(d) Effective date. Paragraph (a)(2)(i)
of this section applies to requests for
extensions of time to file the Social
Security Administration copy of Forms
W-2 and W-3 due after December 7,
2004.

§31.6081(a)-1T [Removed]

m Par. 11. Section 31.6081(a)-1T is
removed.
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PART 53—FOUNDATION AND SIMILAR
EXCISE TAXES

m Par. 12. The authority citation for part
53 continues to read as follows:

Authority: 26 U.S.C. 7805.

PART 55—EXCISE TAX ON REAL
ESTATE INVESTMENT TRUSTS AND
REGULATED INVESTMENT
COMPANIES

m Par. 13. The first sentence of the
authority citation for part 55 is revised to
read as follows:

Authority: 26 U.S.C. 6001, 6011, 6071,
6091, and 7805. * * *

PART 156—EXCISE TAX ON
GREENMAIL

m Par. 14. The authority citation for part
156 is revised to read as follows:

Authority: 26 U.S.C. 6001, 6011, 6061,
6071, 6091, 6161, and 7805.

m Par. 15. In the list below, for each
section indicated in the left column,
remove the language in the middle
column and add the language in the right
column in its place:

Section

Remove

Add

1.6081-2(f), first sentence

1.6081-4(c), first sentence

1.6081-5(a)(1)
1.6081-6(d), first sentence

1.6081-7(d), first sentence

25.6081-1, second sentence

31.6081(a)-1(b), first sentence
53.6081-1(a), first sentence

53.6081-1(b), first sentence
55.6081-1, first sentence
156.6081-1(a), first sentence

156.6081-1(b), first sentence

district director, including the Assistant Com-
missioner (International), or the director of a
service center.

district director, including the Assistant Com-
missioner (International), or the director of a
service center.

1.6031-1(e)(2)

district director, including the Assistant Com-
missioner (International), or the director of a
service center.

district director, including the Assistant Com-
missioner (International), or the director of a
service center.

district director or director of the service cen-
ter.

district director or director of a service center

District directors and directors of service cen-
ters are.

to the district director or director of the service
center with whom the return is to be filed.

District directors and directors of service cen-
ters are.

District directors and directors of service cen-
ters are.

to the district director or director of the service
center with whom the return is to be filed.

Commissioner.

Commissioner.

1.6031(a)-1(e)(2)
Commissioner.

Commissioner.

Commissioner.

Commissioner.
The Commissioner is

in accordance with the instructions to the ex-
tension request form

The Commissioner is

The Commissioner is

in accordance with the instructions to the ex-
tension form.

PART 301—PROCEDURE AND
ADMINISTRATION

m Par. 16. The authority citation for part
301 continues to read as follows:

Authority: 26 U.S.C. 7805 * * *

§301.6651-1 [Amended]

m Par. 17. Section 301.6651-1(c)(4)
introductory text is amended by
removing the language “or (b)”,
removing paragraph (c)(4)(i), and
redesignating paragraphs (c)(4)(ii) and
(c)(4)(iii) as paragraphs (c)(4)(i) and
(c)(4)(ii), respectively.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 18. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.
m Par. 19.In § 602.101, paragraph (b) is
amended by removing the entries for

§§1.6081-8T and 1.6081-9T from the
table.

Approved: November 23, 2004.
Mark E. Matthews,
Deputy Commissioner for Services and
Enforcement.
Gregory Jenner,
Acting Assistant Secretary of the Treasury.
[FR Doc. 04-26837 Filed 12—6—-04; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602
[TD 9144]
RIN 1545-BA75

Statutory Options; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Correcting amendment.

SUMMARY: This document corrects final
regulations (TD 9144) that were
published in the Federal Register on

Monday, August 3, 2004 (69 FR 46401)
and corrected on Monday, October 18,
2004 (69 FR 61309). The final
regulations relate to statutory options.

DATES: This document is effective on
August 3, 2004.

FOR FURTHER INFORMATION CONTACT:
Erinn Madden, (202) 622—6030 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The final regulations (TD 9144) that
are the subject of these corrections are
under sections 421, 422, and 424 of the
Internal Revenue Code.

Need for Correction

As published, the final regulations
(TD 9144) contain errors that may prove
to be misleading and are in need of
clarification.
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List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Correction of Publication

m Accordingly, 26 CFR Parts 1 and 602
is corrected by making the following
correcting amendments:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation for
part 1 and continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

§1.421-1 [Corrected]

m 1. Section 1.421-1(j)(2), the second
sentence is amended by removing the
language ‘““the REG-122917-02 or this
section.” and adding the language “REG—
122917-02 or this section.” in its place.

§1.421-2 [Corrected]

m 2. Section 1.421-2(f)(2), the second
sentence is amended by removing the
language “corporation at least 6 months
after August 3, 2004, taxpayers may rely
on either the REG-122917-02 or
section.” and adding the language
“corporation occurring at least 6 months
after August 3, 2004, taxpayers may rely
on either REG-122917-02 or this
section.” in its place.

§1.422-1 [Corrected]

m 3. Section 1.422-1(b)(3), Example 2,
the fourth sentence is amended by
removing the language “consequences of
the disposition and the holding period
for capital gain purposes begin on the
vesting date, six months after exercise.”
and adding the language ‘‘consequences
of the disposition, and the holding
period for capital gain purposes begins
on the vesting date, six months after
exercise.” in its place.

§1.422-4 [Corrected]

m 4. Section 1.422—-4(d), Example 5 (iii),
the last sentence is amended by
removing the language ‘it is treated as a
nonstatutory options in its entirety.” and
adding the language ““it is treated as a
nonstatutory option in its entirety.” in its
place.

§1.422-5 [Corrected]

m 5. Section 1.422-5(e), Example 2, the
fourth sentence is amended by removing
the language “Under the rules of
paragraph (b)(2) and (b)(3) of this
section,” and adding the language

“Under the rules of paragraphs (b)(2) and
(b)(3) of this section,” in its place.

m 6. Section 1.422-5(f)(2), the second
sentence is amended by removing the
language ‘““taxpayers may rely on either
the REG-122917-02 or this section.” and
adding the language “taxpayers may rely
on either REG-122917-02 or this
section.” in its place.

m 7.Section 1.424-1 is amended by:

m 1. Revising the sixth and seventh
sentences in paragraph (a)(10), Example
8.

m 2. Adding a comma after the word
“Thus” in the second sentence of
paragraph(e)(4)(viii).

The revision reads as follows:

§1.424-1 Definitions and special rules
applicable to statutory options.

(a]* L

(10] * * %

Example 8. * * * Based on these facts, a
new option to purchase 200 shares of Y at an
option price of $25 per share could be
granted to E in complete substitution of E’s
old option. In the alternative, it would also
be permissible in connection with the spin
off, to grant E a new option to purchase 100
shares of Y, at an option price of $25 per
share, and for E to retain an option to
purchase 100 shares of X under the old
option, with the option price adjusted to $25.

* * * *

m 8. Section 1.424-1(g)(2), the second
sentence is amended by removing the
language “on either the REG-122917-02
or this section.” and adding the language
“on either REG-122917-02 or this
section.” in its place.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 2. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

§602.101 [Corrected]

m 9. Section 602.101(b) is amended by
adding the entry ““1.422-1-1545-0820"
to the table in numerical order.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel, (Procedures and
Administration).

[FR Doc. 04—26745 Filed 12-6—04; 8:45 am]

BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[CGD05-04-212]
RIN 1625-AA08

Special Local Regulations for Marine
Events; Approaches to Annapolis
Harbor, Spa Creek and Severn River,
Annapolis, MD

AGENCY: Coast Guard, DHS.

ACTION: Notice of implementation of
regulation.

SUMMARY: The Coast Guard is
implementing the special local
regulations at 33 CFR 100.511 during
the Eastport Yacht Club Lights Parade,
a marine event to be held December 11,
2004, on the waters of Spa Creek and
the Severn River at Annapolis,
Maryland. These special local
regulations are necessary to control
vessel traffic due to the confined nature
of the waterway and expected vessel
congestion during the event. The effect
will be to restrict general navigation in
the regulated area for the safety of event
participants, spectators and vessels
transiting the event area.

DATES: 33 CFR 100.511 will be enforced
from 4:45 p.m. to 9:15 p.m. on
December 11, 2004.

FOR FURTHER INFORMATION CONTACT:
Ronald Houck, Marine Events
Coordinator, Commander, Coast Guard
Activities Baltimore, 2401 Hawkins
Point Road, Baltimore, MD 21226-1971,
(410) 576—2513.

SUPPLEMENTARY INFORMATION: The
Eastport Yacht Club will sponsor a
lighted boat parade on the waters of Spa
Creek and the Severn River at
Annapolis, Maryland. The event will
consist of approximately 75 boats
traveling at slow speed along two
separate parade routes in Annapolis
Harbor. The participating boats will
range in length from 10 to 90 feet, and
each will be decorated with holiday
lights. In order to ensure the safety of
participants, spectators and transiting
vessels, 33 CFR 100.511 will be
enforced for the duration of the event.
Under the provisions of 33 CFR 100.511,
vessels may not enter the regulated area
without permission from the Coast
Guard Patrol Commander. Spectator
vessels may anchor outside the
regulated area but may not block a
navigable channel. Because these
restrictions will be in effect for a limited
period, they should not result in a
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significant disruption of maritime
traffic.

In addition to this notice, the
maritime community will be provided
extensive advance notification via the
Local Notice to Mariners, marine
information broadcasts, and area
newspapers, so mariners can adjust
their plans accordingly.

Dated: November 24, 2004.
Ben R. Thomason, III,

Captain, U.S. Coast Guard, Commander, Fifth
Coast Guard District, Acting.

[FR Doc. 04—26841 Filed 12—6-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[CGD05-04-211]
RIN 1625-AA08

Special Local Regulations for Marine
Events; Southern Branch of the
Elizabeth River, Portsmouth, VA

AGENCY: Coast Guard, DHS.

ACTION: Notice of implementation of
regulation.

SUMMARY: The Coast Guard is
implementing the special local
regulations at 33 CFR 100.523 during
the Olde Towne Holiday Music Festival
Fireworks Show to be held December
11, 2004 on the Southern Branch of the
Elizabeth River at Portsmouth, Virginia.
These special local regulations are
necessary to provide for the safety of life
on navigable waters before, during and
after the event. The effect will be to
restrict general navigation in the
regulated area for the safety of
spectators and support vessels in the
event area.

DATES: 33 CFR 100.523 will be enforced
from 7 p.m. to 8 p.m. EDT on December
11, 2004.

FOR FURTHER INFORMATION CONTACT:
Michael Bowling, Marine Events
Coordinator, Commander, Coast Guard
Group Hampton Roads, 4000 Coast
Guard Blvd., Portsmouth, Virginia
23703, (757) 483-8567.

SUPPLEMENTARY INFORMATION: The Gity
of Portsmouth will sponsor the “Olde
Towne Holiday Music Festival
Fireworks” on December 11, 2004 on
the Southern Branch of the Elizabeth
River, Portsmouth, Virginia. In order to
ensure the safety of participants,
spectators and transiting vessels, 33 CFR
100.523 will be enforced for the

duration of the event. The special local
regulations will be enforced from 7 p.m.
to 8 p.m. e.d.t. on December 11, 2004.
The pyrotechnic display will be
launched from 1 barge located adjacent
to Crawford Bay within the regulated
area. Under the provisions of 33 CFR
100.523, a vessel may not enter the
regulated area unless it receives
permission from the Coast Guard Patrol
Commander. Spectator vessels may
anchor outside the regulated area but
may not block a navigable channel.

In addition to this notice, the
maritime community will be provided
extensive advance notification via the
Local Notice to Mariners, marine
information broadcasts, and area
newspapers, so mariners can adjust
their plans accordingly.

Dated: November 24, 2004.
Ben R. Thomason, III,

Captain, U.S. Coast Guard, Commander, Fifth
Coast Guard District, Acting.

[FR Doc. 04—26843 Filed 12-6—04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD05-04-214]

RIN 1625-AA08

Special Local Regulations for Marine
Events; Patapsco River, Baltimore, MD

AGENCY: Coast Guard, DHS.
ACTION: Notice of implementation of
regulation.

SUMMARY: The Coast Guard is
implementing the special local
regulations at 33 CFR 100.526 during
the New Year’s Eve Celebration to be
held December 31, 2004 through
January 1, 2005 on the Patapsco River at
Baltimore, Maryland. These special
local regulations are necessary to
provide for the safety of life on
navigable waters before, during and
after the event. The effect will be to
restrict general navigation in the
regulated area for the safety of
spectators and support vessels in the
event area.

DATES: 33 CFR 100.526 will be enforced
from 11:45 p.m., December 31, 2004 to
12:45 a.m. e.d.t. on January 1, 2005.
FOR FURTHER INFORMATION CONTACT:
Ronald Houck, Marine Events
Coordinator, Commander, Coast Guard
Activities Baltimore, 2401 Hawkins
Point Road, Baltimore, Maryland,
21226, (410) 576—-2674.

SUPPLEMENTARY INFORMATION: The
Baltimore Office of Promotion and the
Arts will sponsor the “New Year’s Eve
Celebration”” on December 31, 2004 to
January 1, 2005 on the waters of the
Inner Harbor, Patapsco River, Baltimore,
Maryland. In order to ensure the safety
of participants, spectators and transiting
vessels, 33 CFR 100.526 will be
enforced for the duration of the event.
The special local regulations will be
enforced from 11:45 p.m. December 31,
2004 to 12:45 a.m. e.d.t. on January 1,
2005. The pyrotechnic display will be
launched from 3 barges located adjacent
to the Inner Harbor within the regulated
area. Under the provisions of 33 CFR
100.526, a vessel may not enter the
regulated area unless it receives
permission from the Coast Guard Patrol
Commander. Spectator vessels may
anchor outside the regulated area but
may not block a navigable channel.

In addition to this notice, the
maritime community will be provided
extensive advance notification via the
Local Notice to Mariners, marine
information broadcasts, and area
newspapers, so mariners can adjust
their plans accordingly.

Dated: November 24, 2004.
Ben R. Thomason, III,

Captain, U.S. Coast Guard, Commander, Fifth
Coast Guard District, Acting.

[FR Doc. 04-26844 Filed 12—-6—-04; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9 and 712
[OPPT-2004-0089; FRL-7366-8]

RIN 2070-AB08

Preliminary Assessment Information

Reporting; Addition of Certain
Chemicals

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This final rule, issued
pursuant to section 8(a) of the Toxic
Substances Control Act (TSCA), will
require certain manufacturers (including
importers) of 3 chemical substances in
the chemical category “Pyridinamines”
and 20 chemical substances in the
chemical category “Tungsten
Compounds” to submit a one-time
report on general production/
importation volume, end use, and
exposure-related information to EPA.
The Interagency Testing Committee
(ITC), established under section 4(e) of
TSCA to recommend chemicals and
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chemical mixtures to EPA for priority
testing consideration, amends the TSCA
Section 4(e) Priority Testing List through
periodic reports submitted to EPA. The
ITC recently added these 2 categories
containing 23 chemicals to the Priority
Testing List.

In addition, EPA is adding as required
under the Paperwork Reduction Act
(PRA) the Office of Management and
Budget (OMB) approved information
collection requirements contained in
this final rule to EPA’s table of OMB
control numbers in the Code of Federal
Regulations (CFR).

DATES: This final rule is effective on
January 6, 2005. For purposes of judicial
review, this rule shall be promulgated at
1 p.m. eastern daylight/standard time on
December 21, 2004. (See 40 CFR 23.5)

For submission of a Preliminary
Assessment Information Reporting
(PAIR) Form, see Unit III.B. of the
SUPPLEMENTARY INFORMATION.

A request to withdraw a chemical
from this rule, pursuant to 40 CFR
712.30(c), must be received on or before
December 21, 2004. (See Unit IV. of the
SUPPLEMENTARY INFORMATION.)

ADDRESSES: Instructions: Direct your
submissions to docket identification (ID)
number OPPT-2004-0089. EPA’s policy
is that all comments received will be
included in the public docket without
change and may be made available
online at http://www.epa.gov/edocket/,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through
EDOCKET, regulations.gov, or e-mail.
The EPA EDOCKET and the
regulations.gov websites are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid

the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket visit
EDOCKET on-line or see the Federal
Register of May 31, 2002 (67 FR 38102)
(FRL-7181-7).

Submit your withdrawal requests and
PAIR forms, identified by docket ID
number OPPT-2004-0089, by one of the
following methods:

e Mail: Document Control Office
(7407M), Office of Pollution Prevention
and Toxics (OPPT), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001, Attention: 8(a) Auto-ITC.

e Hand delivery: OPPT Document
Control Office (DCO), EPA East Bldg.,
Rm. 6428, 1201 Constitution Ave., NW.,
Washington, DC. Attention: 8(a) Auto-
ITC. The DCO is open from 8 a.m. to 4
p-m., Monday through Friday, excluding
legal holidays. The telephone number
for the DCO is (202) 564—8930. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket/. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the OPPT Docket, EPA Docket
Center, EPA West, Rm. B102, 1301
Constitution Ave., NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The EPA Docket Center
Reading Room telephone number is
(202) 566—1744, and the telephone
number for the OPPT Docket, which is
located in the EPA Docket Center, is
(202) 566-0280.

FOR FURTHER INFORMATION CONTACT: For
general information contact: Colby
Lintner, Regulatory Coordinator,
Environmental Assistance Division
(7408M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone
number: (202) 554—1404; e-mail address:
TSCA-Hotline@epa.gov.

For technical information contact: Joe
Nash, Chemical Control Division
(7405M), Office of Pollution Prevention
and Toxics, Environmental Protection

Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—0001; telephone
number: (202) 564—8886; fax number:
(202) 564—4765; e-mail address:
ccd.citb@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you manufacture (defined
by statute to include import) any of the
chemical substances that are listed in 40
CFR 712.30(e) of the regulatory text of
this document. Entities potentially
affected by this action may include, but
are not limited to:

¢ Chemical manufacturers (including
importers), (NAICS 325, 324110), e.g.,
persons who manufacture (defined by
statute to include import) one or more
of the subject chemical substances.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. The North
American Industrial Classification
System (NAICS) codes have been
provided to assist you and others in
determining whether this action might
apply to certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the technical person listed under FOR
FURTHER INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to EDOCKET (http://
www.epa.gov/edocket/), you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR parts 9 and 712 is available on
E-CFR Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

C. How Do I Submit CBI Information?

Do not submit this information to EPA
through EDOCKET, regulations.gov, or
e-mail. Clearly mark the part or all of
the information that you claim to be
CBI. For CBI information in a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
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disclosed except in accordance with
procedures set forth in 40 CFR part 2.

II. Background
A. What Action is the Agency Taking?

EPA is issuing a final TSCA section
8(a) PAIR rule which requires certain
manufacturers (including importers) of
3 chemical substances in the chemical
category “Pyridinamines” and 20
chemical substances in the chemical
category “Tungsten Compounds” added
to the ITC’s TSCA section 4(e) Priority
Testing List to submit production and
exposure reports. The regulatory text of
this rule lists the 23 chemical
substances that are being added to the
PAIR rule.

B. What is the Agency’s Authority for
Taking this Action?

EPA promulgated the PAIR rule in 40
CFR part 712 under TSCA section 8(a)
(15 U.S.C. 2607(a)). This model TSCA
section 8(a) rule establishes standard
reporting requirements for certain
manufacturers (including importers) of
the chemicals listed in the rule at 40
CFR 712.30. These entities are required
to submit a one-time report on general
production/importation volume, end
use, and exposure-related information
using the PAIR Form entitled
Manufacturer’s Report-Preliminary
Assessment Information (EPA Form No.
7710-35). (See 40 CFR 712.28.) EPA
uses this model TSCA section 8(a) rule
to quickly gather current information on
chemicals or chemical categories as
referenced in TSCA section 26(c) (15
U.S.C. 2625(c)).

This model TSCA section 8(a) rule
provides for the addition of TSCA
section 4(e) Priority Testing List
chemicals. Whenever EPA announces
the receipt of an ITC Report, EPA can,
and without providing notice or an
opportunity for public comment, amend
the model information-gathering rule by
adding the recommended (or
designated) chemicals. The amendment
adding these chemicals to the PAIR rule
is effective 30 days after the date of
publication in the Federal Register.

C. Why is this Action Being Issued as a
Final Rule?

EPA is publishing this action as a
final rule without prior notice and an
opportunity for comment pursuant to
the procedures set forth in 40 CFR
712.30(c). EPA finds that there is “good
cause” under the Administrative
Procedure Act (APA) (5 U.S.C.
553(b)(3)(B)) to make these amendments
without prior notice and comment. EPA
believes notice and an opportunity for
comment on this action are

unnecessary. TSCA directs the ITC to
add chemicals to the Priority Testing
List for which EPA should give priority
consideration. EPA also lacks the
authority to remove a chemical from the
Priority Testing List once it has been
added by the ITC. As explained earlier
in this rule, pursuant to 40 CFR
712.30(c), once the ITC adds a chemical
to the Priority Testing List, EPA in turn
is obliged to add that chemical to the
list of chemicals subject to PAIR
reporting requirements, unless
requested not to do so by the ITC. EPA
promulgated this procedure in 1985
after having solicited public comment
on the need for and mechanics of this
procedure. (See the Federal Register of
August 28, 1985 (50 FR 34805)).
Because that rulemaking established the
procedure for adding ITC chemicals to
the PAIR rule, it is unnecessary to
request comment on the procedure in
this action. EPA believes this action
does not raise any relevant issues for
comment. EPA is not changing the PAIR
reporting requirements or the process
set forth in 40 CFR 712.30(c). Finally, 40
CFR 712.30(c) does provide EPA with
the discretion to withdraw a chemical
from the PAIR rule if a chemical
manufacturer submits to EPA
information showing why a chemical
should be removed from the PAIR rule.

III. Final Rule

A. What Chemicals are to be Added ?

In this rule, EPA is adding 3 chemical
substances in the chemical category
“Pyridinamines” and 20 chemical
substances in the chemical category
“Tungsten Compounds” to the TSCA
section 8(a) PAIR rule as requested by
the ITC in its 534 Report (Ref. 1).

B. Who Must Report Under this PAIR
Rule?

Persons who manufactured (defined
by statute to include import) the
chemicals identified in the regulatory
text of this document during their latest
complete corporate fiscal year must
submit a PAIR Form for each site at
which they manufactured or imported a
named substance. Exemptions from this
reporting requirement are found at 40
CFR 712.25. A separate form must be
completed for each substance and
submitted to the Agency as specified in
40 CFR 712.28 no later than March 7,
2005. Persons who have previously and
voluntarily submitted a PAIR Form to
the ITC may be able to submit a copy
of the original report to EPA along with
an accompanying letter notifying EPA of
the respondent’s intent that the
submission be used in lieu of a current
data submission. Persons who have

previously and voluntarily submitted a
PAIR Form to EPA may be able to notify
EPA by letter of their desire to have this
voluntary submission accepted in lieu
of a current data submission. (See 40
CFR 712.30(a)(3)).

Details of the PAIR reporting
requirements, including the basis for
exemptions, are provided in 40 CFR part
712. Copies of the PAIR Form are
available from the general information
contact person listed under FOR FURTHER
INFORMATION CONTACT. Copies of the
PAIR Form are also available
electronically from the Chemical
Testing and Information Branch Home
Page on the Internet at http://
www.epa.gov/opptintr/chemtest/

pairform.pdf/.
C. Economic Analysis

The economic analysis for the
addition of the 23 chemicals to the
TSCA section 8(a) PAIR rule is entitled
Economic Analysis for the Addition of
23 Chemical Abstract Service (CAS)-
numbered Chemicals Requested to be
added to EPA’s Preliminary Assessment
Information Reporting (PAIR) Rule in
the 534 Report of the TSCA Interagency
Testing Committee (Ref. 2). A report was
located on only one of the 23 chemicals
in EPA’s 2002 Chemical Update System
(CUS) utilizing the ITC-supplied CAS
numbers, yielding one company
producing that one chemical at one site.
Because the threshold for reporting to
CUS under the Inventory Update Rule
through its most recent reporting cycle
in 2002 was 10,000 lbs., and the
threshold for PAIR reporting is 500
kilograms (kg) (1,100 lbs.), and because
there was no requirement that inorganic
chemicals be reported to CUS (the
majority of the tungsten compounds are
inorganic), EPA assumed that one
manufacturer exists per chemical to
account for the possibility that there
may be manufacturers producing PAIR-
reportable amounts that were not
captured by CUS. Given the
assumptions in this unit, the costs and
burden associated with this rule are
estimated in the economic analysis (Ref.
2) to be the following:

Reporting Costs (dollars)

23 reports estimated at $345.81 per
report = $7,953.63
Total Cost = $31,162.43
Unit cost of this rule per site/report =
$31,162.43
Total cost/23 total sites/reports =
$1,354.89

Reporting Burden (hours)

Form familiarization: 7 hours/site x
23 sites =161 hours
Reporting: 490.71 hours
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Total burden hours = 651.71 hours
Unit burden of this rule per site/
report = 651.7
Total hours/23 total sites/reports =
28.3 hours

EPA Costs (dollars) and Burden (hours)

It is estimated that the annual cost to
the Federal Government will be
$5,072.24 (23 reports @ $220.53 each),
plus 0.0581 Full Time Equivalents
(FTEs). At an estimated $97,021 per
FTE, the total of 0.0581 FTEs will cost
EPA $5,632.35 in salaries, bringing the
total costs to the Federal Government to
$10,704.59 (i.e., $5,072.24 + $5,632.35).

IV. Requesting a Chemical be
Withdrawn from the Rule

As specified in 40 CFR 712.30(c), EPA
may remove a chemical substance,
mixture, or category of chemical
substances from this rule for good cause
prior to January 6, 2005 if a chemical
manufacturer submits to EPA
information showing why a chemical
should be removed from the PAIR. Any
chemical manufacturer who believes
that the reporting required by this rule
is not warranted for a chemical listed in
this rule, must submit to EPA detailed
reasons for that belief. You must submit
your request to EPA on or before
December 21, 2004 and in accordance
with the instructions provided in 40
CFR 712.30(c), which are briefly
summarized here. In addition, to ensure
proper receipt by EPA, you must
identify docket ID number OPPT- 2004—
0089 in the subject line on the first page
of your submission. If the Administrator
withdraws a chemical substance,
mixture, or category of chemical
substances from the amendment, a
Federal Register document announcing
this decision will be published no later
than January 6, 2005.

V. Materials in the Docket

The official docket for this rule has
been established under docket ID
number OPPT-2004—0089. The official
public docket is available for review as
specified in ADDRESSES. The following
is a listing of the documents that have
been placed in the official docket for
this rule:

1. ITC. 2004. Fifty-Third Report of the
ITC. Federal Register (69 FR 2468,
January 15, 2004) (FRL-7335-2).
Available online at http:// www.epa.gov/
fedrgstr/.

2. EPA. 2004. Economic Analysis for
the Addition of 23 Chemical Abstract
Service (CAS)-numbered Chemicals
Requested to be added to EPA’s
Preliminary Assessment Information
Reporting (PAIR) Rule in the 53rd Report

of the TSCA Interagency Testing
Committee. April 2, 2004.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted actions under
TSCA section 8(a) related to the PAIR
rule from the requirements of Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993).

B. Paperwork Reduction Act

The information collection
requirements contained in TSCA section
8(a) PAIR rules have already been
approved by OMB under the provisions
of PRA, 44 U.S.C. 3501 et seq., and OMB
control number 2070-0054 (EPA ICR
No. 0586). The collection activities in
this final rule are captured by the
existing approval and do not require
additional review and/or approval by
OMB.

EPA estimates that the information
collection activities related to PAIR
reporting for all chemicals in this final
rule will result in an annual public
reporting burden of 28.3 hours per
chemical, for a total of 651.7 hours for
the 23 chemicals (Ref. 2). As defined by
the PRA and 5 CFR 1320.3(b), “burden”
means the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, or disclose or
provide information to or for a Federal
Agency. This includes the time needed
to: Review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

Under PRA, an agency may not
conduct or sponsor, and a person is not
required to respond to, an information
collection request unless it displays a
currently valid OMB control number.
The OMB control numbers for EPA’s
regulations are listed in 40 CFR part 9
and included on the related collection
instrument. EPA is amending the table
in 40 CFR part 9 to list the OMB
approval number for the information
collection requirements contained in
this final rule. This listing of the OMB

control numbers and their subsequent
codification in the CFR satisfies the
display requirements of PRA and OMB’s
implementing regulations at 5 CFR part
1320. This ICR was previously subject to
public notice and comment prior to
OMB approval, and given the technical
nature of the table, EPA finds that
further notice and comment is
unnecessary. As a result, EPA finds that
there is “good cause” under section
553(b)(B) of the APA, 5 U.S.C. 553(b)(B),
to amend this table without further
notice and comment.

C. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA), 5
U.S.C. 601 et seq., the Agency hereby
certifies that this final rule will not have
a significant adverse economic impact
on a substantial number of small
entities. The factual basis for the
Agency’s determination is presented in
the small entity impact analysis
prepared as part of the economic
analysis for this rule (Ref. 2), and is
briefly summarized here.

For this final rule, EPA has analyzed
the potential small business impacts
using the size standards established
under the default definition of “small
business” established under section
601(3) of RFA, which basically uses the
definition used in section 3 of the Small
Business Act, 15 U.S.C. 632, under
which the Small Business
Administration (SBA) establishes small
business size standards for each
industry sector (13 CFR 121.201). The
SBA size standards, which are primarily
intended to determine whether a
business entity is eligible for
government programs and preferences
reserved for small businesses (13 CFR
121.101), “seek to ensure that a concern
that meets a specific size standard is not
dominant in its field of operation” (13
CFR 121.102(b)). (See section 632(a)(1)
of the Small Business Act.)

The small business size standards
promulgated by SBA (61 FR 3280, 3289—
3291, January 31, 1996) for chemical
manufacturers are based solely on the
number of employees, with a base
threshold of 1,000 employees for the
ultimate corporate parent, under which
all businesses are considered small. Of
the 23 businesses assumed to be affected
by this rule, it is unknown how many
meet this definition of small business.
To estimate the impact of the rule on a
business, the preferred method is the
“sales test,” wherein costs for any
individual firm are measured as a
percent of annual sales. At a maximum
cost for any one firm of $1,511.78, the
firm’s total sales would have to be less
than $160,000 for this rule to have an
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impact of even 1% of sales. Thus, EPA
has determined that this rule will not
impose a significant impact on a
substantial number of small entities.

D. Unfunded Mandates Reform Act

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA),
Public Law 104—4, EPA has determined
that this rule does not contain a Federal
mandate that may result in expenditures
of $100 million or more for State, local,
and tribal governments, in the aggregate,
or the private sector in any 1 year. In
addition, EPA has determined that this
rule will not significantly or uniquely
affect small governments. Accordingly,
the rule is not subject to the
requirements of UMRA sections 202,
203, 204, or 205.

E. Executive Order 13132 and 13175

Based on EPA’s experience with past
TSCA section 8(a) rules, State, local,
and tribal governments have not been
impacted by these rules, and EPA does
not have any reasons to believe that any
State, local, or tribal government will be
impacted by this rule. As a result, these
rules are not subject to the requirements
in Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) or Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments (65 FR
67249, November 6, 2000).

F. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23,1997), does
not apply to this rule, because it is not
“economically significant” as defined
under Executive Order 12866, and does
not concern an environmental health or
safety risk that may have a
disproportionate effect on children. This
rule requires the one-time reporting on
general production/importation volume,
end use, and exposure-related
information to EPA by certain
manufacturers (including importers) of
certain chemicals requested by the ITC
to be added to the PAIR rule in its 53rd
Report (Ref. 1).

G. Executive Order 13211

This rule is not subject to Executive
Order 13211, entitled Actions that
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001), because this action is not
expected to affect energy supply,
distribution, or use.

H. National Technology Transfer and
Advancement Act

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Section 12(d)
of NTTAA directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

I. Executive Order 12898

This action does not involve special
considerations of environmental justice-
related issues pursuant to Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects

40 CFR Part 9

Environmental protection, Reporting
and recordkeeping requirements.
40 CFR Part 712

Environmental protection, Chemicals,
Hazardous substances, Health and
safety, Reporting and recordkeeping
requirements.

Dated: December 1, 2004.
Charles M. Auer,

Director, Office of Pollution Prevention and
Toxics.

m Therefore, 40 CFR chapterIis
amended as follows:

PART 9—[AMENDED]

m 1. By amending part 9 as follows:

m a. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136—-136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 3464, 348; 31 U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318,
1321, 1326, 1330, 1342,1344, 1345 (d) and
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR,
1971-1975 Comp. p. 973; 42 U.S.C. 241,
242b, 243, 246, 300f, 300g, 300g—1, 300g-2,
300g—3, 300g—4, 300g-5, 300g—6, 300j—1,
300j—2, 300j—3, 300j—4, 300j—9, 1857 et seq.,
6901-6992k, 7401-7671q, 7542, 9601-9657,
11023, 11048.

m b.In §9.1, the table is amended by
removing the entries under the
undesignated center heading ‘“Chemical
Information Rules” and adding in their
place the entry below to read as follows:

§9.1 OMB approvals under the Paperwork
Reduction Act.
* * * * *

40 CFR citation OMB control No.

* * * * *

Chemical Information Rules

Part 712

* * *

2070-0054

* * * * *

PART 712—[AMENDED]

m 2. By amending part 712 as follows:

m a. The authority citation for part 712
continues to read as follows:

Authority: 15 U.S.C. 2607(a).

m b.In §712.30, the table in paragraph (e)
is amended by adding in alphabetical
order the category ‘“Pyridinamines”
containing 3 chemicals in ascending
CAS number order and the category
“Tungsten Compounds’’ containing 20
chemicals in ascending CAS number
order to read as follows:

§712.30 Chemical lists and reporting
periods.
* * * * *

(e) * % %
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CAS No. Substance Effective date Reporting date
Pyridinamines:
462-08-8 3-Pyridinamine .........ccccoeveiiiiiinieiieens January 6, 2005 March 7, 2005
504-24-5 4-Pyridinamine January 6, 2005 March 7, 2005
504-29-0 2-Pyridinamine January 6, 2005 March 7, 2005
Tungsten compounds:
1314-35-8 Tungsten oxide (WO3) ..ccoeeveeriiriieeienne January 6, 2005 March 7, 2005
7440-33-7 TUNGSEEN oo January 6, 2005 March 7, 2005
7783-03-1 Tungstate (WO42-), dihydrogen, (T-4)- January 6, 2005 March 7, 2005
7783-82—-6 Tungsten fluoride (WFs), (OC-6-11)- ... January 6, 2005 March 7, 2005
7790-60-5 Tungstate (WO,2-), dipotassium, (T-4)- January 6, 2005 March 7, 2005
7790-85—4 Cadmium tungsten oxide (CAWQ,) ...... January 6, 2005 March 7, 2005
10213-10-2 Tungstate (WO42-), disodium, dihy- January 6, 2005 March 7, 2005
drate, (T-4)-.
11105-11-6 Tungsten oxide (WOs3), hydrate ............ January 6, 2005 March 7, 2005
11120-01-7 Sodium tungsten oxide .............cccoce.e. January 6, 2005 March 7, 2005
11120-25-5 Tungstate (W12(OH)204010-), January 6, 2005 March 7, 2005
decaammonium.
12027-38-2 Tungstate(4-),[.mu.12-[orthosilicato(4-)- January 6, 2005 March 7, 2005
.kappa.O:.kappa.O:.kappa.O:
.kappa.O’:.kappa.O’:.kappa.O’:
.kappa.O”:.kappa.O”:.kappa.0”
:.kappa.O:.kappa.O”
:.kappa.O’”Jtetracosa-.mu.-
oxododecaoxododeca-,
tetrahydrogen.
12028-48-7 Tungstate (W12(OH),0355-), January 6, 2005 March 7, 2005
hexaammonium.
12036-22-5 Tungsten oxide (WO2) ..cceeeveeerevriieennne January 6, 2005 March 7, 2005
12067-99-1 Tungsten hydroxide oxide phosphate ... January 6, 2005 March 7, 2005
12138-09-9 Tungsten sulfide (WS2) .ccoeveeeriirieenen. January 6, 2005 March 7, 2005
12141-67-2 Tungstate (W12(OH)>03357), January 6, 2005 March 7, 2005
hexasodium.
13283-01-7 Tungsten chloride (WClg), (OC-6-11)- .. January 6, 2005 March 7, 2005
13472-45-2 Tungstate (WO42-), disodium, (T-4)- ..... January 6, 2005 March 7, 2005
14040-11-0 Tungsten carbonyl (W(CO)e), (OC-6- January 6, 2005 March 7, 2005
11)-.
23321-70-2 Tungsten oxide (WO3), dihydrate ......... January 6, 2005 March 7, 2005
* * * *

FOR FURTHER INFORMATION CONTACT: Bill

This is a benefit that would accrue to

[FR Doc. 04—26821 Filed 12—6—04; 8:45 am)]
BILLING CODE 6560-50-S

DEPARTMENT OF THE INTERIOR
Office of the Secretary

Bureau of Land Management

43 CFR Parts 44 and 1880
RIN 1093-AA09

Payment in Lieu of Taxes

AGENCY: Office of the Secretary; Bureau
of Land Management, Interior.
ACTION: Final rule.

SUMMARY: This rule amends the Code of
Federal Regulations to reflect the
transfer of responsibility for operating
the Payment in Lieu of Taxes (PILT)
program from the Bureau of Land
Management to the Department of the
Interior (“DOI”), Office of the Secretary.

DATES: Effective Date: December 7, 2004.

Howell, OS, Office of Budget, (202) 208—
5308 (Commercial or FTS). Persons who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service at 1-800—
877-8339, 24 hours a day, seven days a
week, to contact Mr. Howell.

SUPPLEMENTARY INFORMATION:

I. Background
II. Final Rule as Adopted
II. Procedural Matters

I. Background

This rule moves the existing
regulations at 43 CFR 1881 to 43 CFR
Part 44 to reflect the transfer of
responsibility for operating the PILT
program from the Bureau of Land
Management to the Office of the
Secretary, DOL

Elevating PILT to the Department
level streamlines the budget process,
eliminates the competition for dollars at
the agency level, and ensures that
appropriate emphasis can be directed to
PILT as necessary, with a multibureau,
Departmental funding contribution.

Congress, the Department, BLM, and to
the counties as well.

This rule is an administrative action
to reassign PILT responsibilities from
one office to another. The changes in the
regulations pursuant to the notice
consist of moving the implementing
regulations from one CFR part to
another. There is no substantive change
in the Department’s PILT
responsibilities. Therefore, DOI has
determined that it has no substantive
impact on the public and for good cause
finds under 5 U.S.C. 553(b)(B) and
553(d)(3) that notice and public
procedure thereon are unnecessary and
that this rule may take effect upon
publication.

II. Final Rule as Adopted

The Department adopts the revisions
to 43 CFR that deletes subpart 1881 and
inserts new Part 44 to reflect the transfer
of responsibility for operating the PILT
program from the Bureau of Land
Management to the Department of the
Interior, Office of the Secretary.
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II1. Procedural Matters

Executive Order 12866, Regulatory
Planning and Review

This rule is not a significant rule and
was not subject to review by the Office
of Management and Budget under
Executive Order 12866. The Office of
Management and Budget has
determined that this rule: Does not have
an annual economic impact of $100
million or more; will not have an
adverse impact in a material way on the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; does not
pose a serious inconsistency or interfere
with an action taken or planned by
another agency; does not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the right
or obligations of their recipients; and
will not have novel legal or policy
implications. Therefore, we do not have
to assess the potential costs and benefits
of the rule under section 6(a)(3) of this
order. The rule is administrative in
nature, simply transferring a function
from one bureau to a Secretarial office.

Regulatory Flexibility Act

This rule does not require a regulatory
flexibility analysis. Congress enacted
the Regulatory Flexibility Act of 1980
(RFA), as amended (5 U.S.C. 601-612),
to ensure that Government regulations
do not necessarily or disproportionately
burden small entities. The RFA requires
a regulatory flexibility analysis if a rule
has a significant economic impact,
either detrimental or beneficial, on a
substantial number of small entities.
This rule would not have significant
economic impacts on small entities
under the RFA (5 U.S.C. 601 et seq.).
The rule is administrative in nature,
simply transferring a function from one
bureau to a Secretarial office.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a “major rule” as
defined by the Small Business
Regulatory Enforcement Fairness Act (5
U.S.C. 804(2)). This rule will not have
a significant impact on the economy or
on small businesses in particular. As
discussed above, this rule would update
existing regulations to incorporate
statutory changes to the authorizing
legislation and do not affect small
businesses.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year; nor

do these proposed regulations have a
significant or unique effect on State,
local, or tribal governments or the
private sector. The rule is administrative
in nature, simply transferring a function
from one bureau to a Secretarial office.
Therefore, BLM is not required to
prepare a statement containing the
information required by the Unfunded
Mandates Reform Act (2 U.S.C. 1531 et
seq.)

Executive Order 12630, Governmental
Actions and Interference With
Constitutionally Protected Property
Rights (Takings)

This rule does not represent a
government action capable of interfering
with constitutionally protected property
rights. Therefore, we have determined
that the regulation would not cause a
taking of private property. No further
discussion of takings implications are
required under this Executive Order.

Executive Order 13132, Federalism

This rule will not have a substantial
direct effect on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. The rule is
administrative in nature, simply
transferring a function from one bureau
to a Secretarial office. Therefore, in
accordance with Executive Order 13132,
BLM has determined that this proposed
rule does not have sufficient Federalism
implications to warrant preparation of a
Federalism Assessment.

National Environmental Policy Act
(NEPA)

This rule is subject to a categorical
exclusion under NEPA. The Department
has determined that this action to
transfer responsibility of the PILT Act is
a regulation of financial, technical, and
legal nature under section 101(2)(C) of
the National Environmental Policy Act,
pursuant to 516 Departmental Manual,
Chapter 2, Appendix 1, Item 1.10.
Therefore, pursuant to the Council on
Environmental Quality regulations (40
CFR 1508.4) and the environmental
policies and procedures of the
Department of the Interior, the
Department has found that neither an
environmental assessment nor an
environmental impact statement is
required.

Executive Order 13175, Consultation
and Coordination With for Indian Tribal
Governments

In accordance with Executive Order
13175, we have found that this rule does
not include policies that have tribal

implications. The rule is administrative
in nature, simply transferring a function
from one bureau to a Secretarial office.

Executive Order 12988, Civil Justice
Reform

The Office of the Solicitor has
determined that this rule will not
unduly burden the judicial system and
that it meets the requirements of
sections 3(a) and 3(b)(2) of Executive
Order 12988.

Author: The principal author is Bill
Howell, Budget Group, assisted by John
Strylowski, Office of Executive Secretary.

Paperwork Reduction Act of 1995

These regulations contain information
collection requirements. As required by
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), we submitted
a copy of the proposed information
collection requirements to the Office of
Management and Budget (OMB) for
review. The Department will not require
collection of this information until OMB
has given its approval.

Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use

In accordance with Executive Order
13211, BLM has determined that the
proposed rule will not have substantial
direct effects on the energy supply,
distribution, or use, including a shortfall
in supply or price increase.

List of Subjects
43 CFR Part 44

Administrative practice and
procedure, Financial assistance-local
governments, Grant programs-natural
resources, Land Management Bureau,
Loan programs-natural resources,
Payments in lieu of taxes, Public lands,
Public lands-mineral resources.

43 CFR Part 1880

Administrative practice and
procedure, Financial assistance-local
governments, Grant programs-natural
resources, Land Management Bureau,
Loan programs-natural resources,
Payments in lieu of taxes, Public lands,
Public lands-mineral resources.

Dated: November 22, 2004.
J. Steven Griles,
Deputy Secretary of the Interior.

m For the reasons set forth in the
preamble, subtitle A and Chapter II of
title 43 of the Code of Federal
Regulations are amended as set forth
below:
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43 CFR Subtitle A—Office of the
Secretary of the Interior

m 1. Part 44 is added to read as follows:

PART 44—FINANCIAL ASSISTANCE,
LOCAL GOVERNMENTS

Sec.

General Information

44.10 What is the purpose of this subpart?

44.11 What are the definitions of terms
used in this subpart?

44.12 Who is eligible to receive PILT
payments?

Payments to Local Governments Containing
Entitlements Lands

44.20 How does the Department process
payments to local governments whose
jurisdictions contain entitlement lands?

44.21 How does the Department calculate
payments to local governments whose
jurisdictions contain entitlement lands?

44.22  Are there any special circumstances
that affect the way the Department
calculates PILT payments?

44.23 How does the Department certify
payment computations?

44.30 How does the Department make
payments for acquired lands?

44.31 How does the Department calculate
payments for acquired lands?

Payments to Local Governments for Interest
in Lands in the Redwood National Park or
Lake Tahoe Basin

44.40 How does the Department process
payments for lands in the Redwood
National Park or Lake Tahoe Basin?

44.41 How does the Department calculate
payments for lands in the Redwood
National Park or Lake Tahoe Basin?

State and Local Governments’
Responsibilities After the Department
Distributes Payments

44.50 What are the local governments’
responsibilities after receiving payments
under this part?

44.51 Are there general procedures
applicable to all PILT payments?

44.52 May a State enact legislation to
reallocate or redistribute PILT payments?

44.53 What will the Department do if a
State enacts distribution legislation?

44.54 What happens if a State repeals or
amends distribution legislation?

44.55 Can a unit of general local
government protest the results of
payment computations?

44.56 How does a unit of general local
government file a protest?

44.57 Can a unit of general local
government appeal a rejection of a
protest?

Authority: Public Law 94-565, 90 Stat.
2662, as amended, 31 U.S.C. 6901-6907.
General Information

§44.10 What is the purpose of this
subpart?

This subpart sets forth procedures the
Department of the Interior uses in
disbursing Federal payments in lieu of

taxes to local governments for
entitlement lands within their
boundaries.

§44.11 What are the definitions of terms
used in this subpart?

Entitlement land means land owned
by the United States:

(1) That is in the National Park
System or the National Forest System,
including wilderness areas, and national
forest lands in northern Minnesota
described in 16 U.S.C. 577d-577d-1;

(2) That is administered by the
Secretary of the Interior through the
Office of the Secretary;

(3) That is dedicated to the use of the
Government for water resource
development projects;

(4) On which there are semiactive or
inactive installations, excluding
industrial installations, that the
Department of Army keeps for
mobilization and reserve component
training;

(5) That is a dredge disposal area
under the jurisdiction of the Army
Corps of Engineers;

(6) That is located in the vicinity of
Purgatory River Canyon and Pinon
Canyon, Colorado, and was acquired by
the United States after December 23,
1981, to expand the Fort Carson military
installation; or

(7) That is a reserve area as defined in
16 U.S.C. 715s(g)(3), which is an area of
land withdrawn from the public domain
and administered, either solely or
primarily, by the Secretary of the
Interior, through the Fish and Wildlife
Service.

Local government means a unit of
general local government, which can
include any of the following:

(1) A county, parish, township,
borough, or city, (other than in Alaska),
where the city is independent of any
other unit of general local government,
that:

(1) Is within the class(es) of such
political subdivision in a State that the
Secretary of the Interior determines, in
his or her discretion, to be the principal
provider(s) of governmental services
within the State; and

(ii) Is a unit of general local
government, as determined by the
Secretary of the Interior on the basis of
the same principles as were used by the
Secretary of Commerce on January 1,
1983, for general statistical purposes;

(2) Any area in Alaska that is within
the boundaries of a census area used by
the Secretary of Commerce in the
decennial census, but that is not
included within the boundaries of a
governmental entity described under
paragraph (1) of this definition; or

(3) The Governments of the District of
Columbia, the Commonwealth of Puerto
Rico, Guam, and the Virgin Islands.

Payments in lieu of taxes (PILT)
means Federal payments disbursed to
local governments to compensate for the
exemption of real estate taxes on
entitlement lands within their
boundaries.

Section 6902 (31 U.S.C. 6902)
payments means Federal payments
disbursed to local governments
containing entitlement lands.

Section 6904 (31 U.S.C. 6904)
payments means Federal payments
disbursed to local governments for
acquisitions or interest in lands
acquired for addition to the National
Park System or National Forest
Wilderness Areas.

Section 6905 (31 U.S.C. 6905)
payments means Federal payments
disbursed to local governments for lands
in the Redwood National Park or Lake
Tahoe Basin.

§44.12 Who is eligible to receive PILT
payments?

(a) Each local government containing
entitlement lands may receive a PILT
payment.

(b) A local government may not
receive a payment for land owned or
administered by a State or local
government that was exempt from real
estate taxes when the land was
conveyed to the United States. However,
a local government may receive a PILT
payment for land when:

(1) A State or local government
acquires from a private party to donate
to the United States within eight years
of acquisition;

(2) A State acquires through an
exchange with the United States if the
land acquired was entitlement land; or

(3) In the State of Utah, that the
United States acquires for Federal land,
royalties or other assets if, at the time of
acquisition, a local government was
entitled to receive payments in lieu of
taxes from the State of Utah for the land;
provided that the payment to the local
government does not exceed the
payment the State would have
disbursed if the land had not been
acquired.

Payments to Local Governments
Containing Entitlement Lands

§44.20 How does the Department process
payments to local governments whose
jurisdictions contain entitlement lands?

This section describes how the
Department processes payments to local
governments whose jurisdictions
contain entitlement lands (section 6902
payments).

(a) The Department:
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(1) Determines the eligibility of each
local government, conferring when
necessary with the Bureau of the
Census, officials of appropriate State
and local governments, and officials of
the agency administering the
entitlement land;

(2) Computes the amount of the
payment disbursed to each local
government; and

(3) Certifies the amount of the
payment disbursed to each local
government.

(b) The Department disburses a
payment each fiscal year to each local
government containing entitlement
lands.

(c) The State of Alaska is required to
distribute the payment it receives to
home rule cities and general law cities
(as such cities are defined by the State)
that are located within the boundaries of
the local government entitled to the
payment.

§44.21 How does the Department
calculate payments to local governments
whose jurisdictions contain entitlement
lands?

(a) To calculate section 6902
payments, the Department obtains the
necessary data on Federal and State
payments from several sources:

(1) Federal agencies provide the
amount of entitlement land within the
boundaries of each local government as
of the last day of the fiscal year
preceding the fiscal year for which the
Department disburses the payment;

(2) The Governor or designated
official provides the amount of money
transfers (land revenue sharing
payments) disbursed by the State during
the previous fiscal year to eligible local
governments under the payment laws
listed under 31 U.S.C. 6903(a)(1) and in
paragraph (d) of this section; and

(3) The Bureau of the Census provides
statistics on the population of each local
government.

(b) The Department consults with the
affected local government and the
administering agency to resolve
conflicts in land records and other data
sources.

(c) The Department calculates the
amount of payment using:

(1) The amount of actual
appropriations;

(2) The formula in 31 U.S.C.
6903(b)(1), which includes inflation
adjustments; and

(3) Federal and State payments
disbursed during the previous fiscal
year to local governments under the
land payment laws listed under 31
U.S.C. 6903(a)(1).

(d) The laws listed in 31 U.S.C.
6903(a)(1) and referred to in paragraphs
(a) and (c) of this section are:

(1) The Act of June 20, 1910 (Arizona
and New Mexico Enabling Acts) (ch.
310, 36 Stat 557);

(2) Section 33 of the Bankhead-Jones
Farm Tenant Act (7 U.S.C. 1012);

(3) The Act of May 23, 1908 (Knutson-
Vandenberg Act regarding Forest
Service timber sales contracts) (16
U.S.C. 500);

(4) Section 5 of the Act of June 22,
1948 (Payments to Minnesota from
northern Minnesota National Forest
receipts) (16 U.S.C. 577g-1);

(5) Section 401(c)(2) of the Act of June
15, 1935 (Payments to local
governments from National Wildlife
Refuge System receipts) (16 U.S.C.
715s(c)(2));

(6) Section 17 of the Federal Power
Act (16 U.S.C. 810);

(7) Section 35 of the Act of February
25, 1920 (Mineral Leasing Act) (30
U.S.C. 191);

(8) Section 6 of the Mineral Leasing
Act for Acquired Lands (30 U.S.C. 355);

(9) Section 3 of the Act of July 31,
1947 (Materials Act of 1947) (30 U.S.C.
603); and

(10) Section 10 of the Act of June 28,
1934 (Taylor Grazing Act) (43 U.S.C.
315i).

§44.22 Are there any special
circumstances that affect the way the
Department calculates PILT payments?

If a local government eligible for
payments under this subpart
reorganizes, the Department will:

(a) Calculate payments for the fiscal
year in which the reorganization
occurred as if the reorganization had not
occurred; and

(b) Disburse any payment due to each
new unit based on the amount of
eligible acreage in that unit.

§44.23 How does the Department certify
payment computations?

(a) The Department will certify a
payment computation only after
receiving a statement showing all land
revenue sharing payments that each
local government received from the
State during the previous fiscal year. As
used in this paragraph, “land revenue
sharing payments” means payments
made from revenues derived from the
payment laws listed under 31 U.S.C.
6903(a)(1). The statement must:

(1) Be signed by the Governor or a
designated official of the State in which
the local government is located; and

(2) Be accompanied by a certification,
signed by a State Auditor, an
independent Certified Public
Accountant, or an independent public
accountant, that the statement has been
audited in accordance with:

(i) Auditing standards established by
the U.S. Comptroller General in

Standards of Audit of Governmental
Organizations, Programs, Activities and
Function, (available from the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402); and

(ii) The Audit Guide for Payments in
Lieu of Taxes issued by the Department
of the Interior.

(b) The Department’s Office of the
Inspector General will assist the
Department, under the provisions of
sections 4 and 6 of the Inspector General
Act of 1978 (5 U.S.C. Appendix), to
implement and administer the audit
requirements in paragraph (a)(2) of this
section.

(c) The Office of the Inspector General
will:

(1) Develop appropriate audit
guidelines that State auditors,
independent Certified Public
Accountants, or independent public
accountants must use to audit the
statements of the Governors or their
designated officials and to certify the
audits; and

(2) Furnish copies of the guides to the
Governor or designated official each
year. You should send questions on the
use or application of this guide to the
Office of Inspector General, U.S.
Department of the Interior, Washington,
DC 20240.

(d) The Department may waive the
requirement to certify audits if the
General Accounting Office or the Office
of the Inspector General verifies the
information in statements the Governor
or designated official furnishes or if the
Department determines it is not
necessary. Payments to Local
Governments for Acquisitions or
Interest in Lands Acquired for Addition
to the National Park System or National
Forest Wilderness Areas (31 U.S.C.
6904).

§44.30 How does the Department make
payments for acquired lands?

This section describes how the
Department disburses payments for
Acquisitions or Interest in Lands
Acquired for Addition to the National
Park System or National Forest
Wilderness Areas (section 6904
payments).

(a) The Department disburses section
6904 payments to qualified local
governments only if the administering
agency supplies the following
information for each qualified local
government:

(1) Acreage or interests in land for
which the payments are authorized; and

(2) Any other information the
Department may require to certify
payments to each qualified local
government.
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(b) The Department disburses
payments under this section only for a
period of 5 years from the date the land
was conveyed to the United States.

§44.31 How does the Department
calculate payments for acquired lands?

The Department calculates section
6904 payments by determining 1
percent of the fair market value of the
purchased land and comparing the
result to the amount of real estate taxes
paid on the land in the year before
Federal acquisition. The payment to
qualified local governments will be the
lesser of the two.

Payments to Local Governments for
Interest in Lands in the Redwood
National Park or Lake Tahoe Basin

§44.40 How does the Department process
payments for lands in the Redwood
National Park or Lake Tahoe Basin?

This section describes how the
Department disburses payments for
lands in the Redwood National Park or
Lake Tahoe Basin (section 6905
payments).

(a) The Department disburses
payments to qualified local governments
only if the administering agency
supplies the following information for
each qualified local government:

(1) Acreage or interests in land for
which the payments are authorized; and

(2) Any other information the
Department may require to certify
payments to each qualified local
government.

(b) The Department disburses
payments until 5 percent of the fair
market value is paid in full.

§44.41 How does the Department
calculate payments for lands in the
Redwood National Park or Lake Tahoe
Basin?

(a) The Department calculates section
6905 payments by determining 1
percent of the fair market value of the
purchased land and comparing the
result to the amount of real estate taxes
paid on the land in the year prior to
Federal acquisition. The payment to
qualified units of general local
government will be the lesser of the two.

(b) The Department disburses
payments annually for a period of 5
years beginning in the year immediately
following the year of Federal acquisition
of the land or interest.

(1) The difference, if any, between the
amounts actually paid during each of
the 5 years and 1 percent of the fair
market value will be deferred to future
years. However, a payment or any
portion of a payment not paid because
Congress appropriated insufficient
monies will not be deferred.

(2) The Department will begin annual
payment of the deferred amount
(calculated the same as in paragraph (a)
of this section) starting with the sixth
fiscal year following Federal
acquisition.

(3) The Department disburses
payment of the deferred amount until
the total amount deferred during the
first 5 years is paid in full.

State and Local Governments’
Responsibilities After the Department
Distributes Payments

§44.50 What are the local governments’
responsibilities after receiving payments
under this part?

(a) The local government may use
section 6902 payments for any
governmental purpose.

(b) Within 90 days of receiving
sections 6904 and 6905 payments, the
local government must distribute the
funds to the affected units of general
local government and affected school
districts. The affected units of general
local government and school districts
may use sections 6904 and 6905
payments for any governmental
purpose.

(c) The local government must
distribute section 6904 and 6905
payments in proportion to the tax
revenues assessed and levied by the
affected units of general local
government and school districts in the
Federal fiscal year before the Federal
Government acquired the entitlement
lands. The Redwoods Community
College District in California is an
affected school district for this purpose.

(d) Within 120 days of receiving
payments, the local government must
certify to the Department that it has
made an appropriate distribution of
funds.

§44.51 Are there general procedures
applicable to all PILT payments?

(a) The minimum payment that the
Department will disburse to any local
government is $100.00 (one hundred
dollars).

(b) If Congress appropriates
insufficient monies to provide full
payment to each local government
during any fiscal year, the Department
will reduce proportionally all payments
in that fiscal year.

§44.52 May a State enact legislation to
reallocate or redistribute PILT payments?

A State may enact legislation to
reallocate or redistribute PILT
payments. If a State enacts legislation, it
must:

(a) Notify the Department if the
legislation requires reallocating or
redistributing payments to smaller units

of general local government (see 31
U.S.C. 6907);

(b) Provide the Department a copy of
the legislation within 60 days of
enactment;

(c) Provide the name and address of
the State government office to which the
Department should send the payment;

(d) Distribute funds to its smaller
units of general local government within
30 days of receiving the payment; and

(e) Not reduce the payment made to
smaller units of general local
government to pay the cost of State
legislation which reallocates or
redistributes payments.

§44.53 What will the Department do if a
State enacts distribution legislation?

If a State enacts distribution
legislation, the Department will:

(a) Notify the State that a single
payment will be disbursed to the
designated State government office
beginning with the Federal fiscal year
following the fiscal year in which the
State enacted legislation; and

(b) Provide the State with information
that identifies the entitlement lands data
on which the Department bases the
payment.

§44.54 What happens if a State repeals or
amends distribution legislation?

(a) If a State repeals or amends
distribution legislation, the State must
immediately notify the Department in
writing of this fact and send the
Department a copy of the new law.

(b) When the Department receives a
notification under paragraph (a) of this
section, it must:

(1) Determine if the State’s process
complies with 31 U.S.C. 6907. If the
Department determines that it does not,
we must notify the designated State
government office that the Department
will disburse payment directly to the
eligible local governments; and

(2) Start the payments:

(i) In the current Federal fiscal year,
if the Department receives a copy of the
State’s amendatory legislation before
July 1; or

(ii) Start the payments in the next
Federal fiscal year, if the Department
receives a copy of the State’s
amendatory legislation after July 1.

§44.55 Can a unit of general local
government protest the results of payment
computations?

Any affected local government may
file a protest with the Department.

§44.56 How does a unit of general local
government file a protest?

The protesting local government
must:

(a) Submit evidence to indicate the
possibility of errors in the computations
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or the data on which the Department
bases the computations; and

(b) File the protest by the first
business day of the calendar year
following the end of the fiscal year for
which the Department made the
payments.

§44.57 Can a unit of general local
government appeal a rejection of a protest?
Any affected local government may

appeal the Department’s decision to
reject a protest to the Interior Board of
Land Appeals under 43 CFR part 4.

43 CFR CHAPTER II—BUREAU OF LAND
MANAGEMENT, DEPARTMENT OF THE
INTERIOR

PART 1880—[AMENDED]

m 2. Subpart 1881 (§§ 1881.10 through
1881.57) is removed.

[FR Doc. 04-26803 Filed 12—-6—04; 8:45 am]|
BILLING CODE 4310-RK—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 18
[ET Docket No. 98-42; FCC 04-263]
RF Lighting Devices

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document addresses a
Joint Petition for Clarification (Joint
Petition) filed by XM Radio Inc. and
Sirius Satellite Radio Inc. (the Satellite
Radio Licensees) requesting clarification
of the Commission’s Order in this
proceeding. The Commission
determined that there was no need to
define out-of-band limits for radio
frequency (RF) lights in the 2.45 GHz
band. We dismissed the Joint Petition
and reject the Satellite Radio Licensees’
request to prohibit the operation of RF
lights in the 2.45 GHz band. We further
affirm our decision to terminate the
proceeding without prejudice to its
substantive merits.

FOR FURTHER INFORMATION CONTACT: Anh
Wride, Office of Engineering and
Technology, (202) 418-0577, e-mail:
Anh.Wride@fcc.gov, TTY (202) 418—
2989.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order, ET
Docket No. 98-42, FCC 04-263, adopted
November 5, 2004 and released
November 9, 2004. The full text of this
document is available on the
Commission’s Internet site at http://
www.fcc.gov. It is also available for

inspection and copying during regular
business hours in the FCC Reference
Center (Room CY-A257), 445 12th
Street, SW., Washington, DC 20554. The
full text of this document also may be
purchased from the Commission’s
duplication contractor, Best Copy and
Printing, Inc., Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554; telephone (202) 863-2893; fax
(202) 863—2898.

Summary of the Report and Order

1. In the Order, the Commission
determined that there was no need to
define out-of-band limits for radio
frequency (RF) lights in the 2.45 GHz
band. The Commission dismissed the
Joint Petition and rejected the Satellite
Radio Licensees’ request to prohibit the
operation of RF lights in the 2.45 GHz
band. We further affirm our decision to
terminate the proceeding without
prejudice to its substantive merits.

2. On April 1, 1998, the Commission
adopted a Notice of Proposed Rule
Making (NPRM), 63 FR 20362, April 24,
1998, in this proceeding. In the NPRM,
the Commission proposed changes to
part 18 to update the conducted
emission limits for RF lighting devices
operating in the 2.2-2.8 MHz band. The
Commission also proposed more
stringent out-of-band radiated emission
limits for consumer and non-consumer
RF lights in the 2400-2500 MHz (2.45
GHz) bands. In addition, because the
existing regulations for RF lighting
devices do not specifically include any
radiated emission limits for RF lights
operating at frequencies above 1000
MHz, the Commission proposed
radiated emission limits for such
products that are identical to the limits
already in place for digital devices.

3. On June 9, 1999, the Commission
adopted a First Report and Order, 64 FR
37417, July 12, 1999, in this proceeding
that adopted less stringent conducted
emission limits for RF lighting devices
operating in the 2.51-3.0 MHz band, but
deferred action on changes to the rules
for RF lighting devices operating in the
2.45 GHz band to a future date.
Subsequently, Fusion informed the
Commission that it is no longer
pursuing development of RF lights that
operate in the 2.45 GHz band.

4. On May 27, 2003, the Commission
adopted an Order, 68 FR 37112, June 23,
2003, terminating this proceeding as it
found that with the passage of time, the
record of the proceeding had become
outdated and, furthermore, that Fusion,
the only party that expressed interest in
producing RF lights in the 2.45 GHz
band, had ceased operations in this area.
In the Order, the Commission
concluded that there did not appear to

be a need for further Commission action
in defining out-of-band limits for RF
lights in the 2.45 GHz band at that time.
The Commission therefore decided to
terminate the proceeding without
prejudice to its substantive merits and
stated that should any party wish to
pursue the issues in this proceeding in
the future, the Commission would
evaluate them in the context of a new
proceeding.

5. On July 23, 2003, the Satellite
Radio Licensees submitted a Joint
Petition for Clarification in this
proceeding, in which they seek specific
clarification that RF lighting devices
will not be permitted to operate in the
2.45 GHz band and that “before the
Commission considers permitting any
such operations, it will either establish
another rulemaking, or provide ample
notice to affected parties such as the
Satellite Radio Licensees.”

6. The Satellite Radio Licensees
contend that in terminating the
proceeding by the Order, the
Commission has left satellite radio
vulnerable to interference from RF lights
that may seek to operate at the ISM
miscellaneous out-of-band emission
limit in the future. Finally, the Satellite
Radio Licensees urge the Commission to
clarify that RF lights are prohibited from
operating in the 2.45 GHz band, unless
and until the Commission concludes a
new rulemaking in which a specific out-
of-band limit is adopted for 2.45 GHz RF
lights. To the extent that this relief is
not given, the Satellite Radio Licensees
request that the Commission provide
potentially affected parties, including
the Satellite Radio Licensees, an ample
notice and opportunity to comment.

7. We disagree with the Satellite
Radio Licensees’ argument that by
terminating the proceeding by the
Order, the Commission has left satellite
radio vulnerable to interference from RF
lights operating in the 2.45 GHz band.
There is no reason to believe that future
RF lights designed by Fusion or any
other party would be produced using
the same unsuccessful design, the same
operating frequencies or exhibit the
same characteristics as evaluated in the
Satellite Radio Licensees’ Supplemental
Comments. Furthermore, Fusion no
longer develops or manufactures RF
lights in the 2.45 GHz band and we are
not aware that any other party is
developing RF lights that would operate
in this band.

8. We note that RF lights are already
covered under our existing Part 18 rules
and compliant equipment can be
authorized according to our equipment
authorization procedures. Although
traditional low-frequency RF lights are
treated as a distinct class in Part 18,
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microwave RF lights are subject to
existing out-of-band radiated emission
limits applicable to microwave ovens
and other miscellaneous ISM equipment
operating in the 2400-2500 MHz band.
Moreover, we emphasize that RF lights,
like all part 18 equipment, must operate
under the non-interference restriction of
§18.111(b) of our rules. Under the rules,
the operator of such equipment must
promptly take all necessary steps to
eliminate harmful interference to any
authorized radio service, even if the
equipment otherwise complies with the
rules. Hence we find that there is
adequate recourse against potentially
harmful interference to satellite radio
receivers under the provisions of this
section.

9. We therefore decline to provide the
requested relief from the Satellite Radio
Licensees to prohibit operation of all RF
lights in the 2.45 GHz band, as we find

that the requested prohibition is
overarching and is not warranted based
on the circumstances. If there is
evidence that any entity will seek to
operate RF lights in the 2.45 GHz band
and cause harmful interference to
satellite radio receivers as a
consequence, and our existing limits
prove inadequate, we will at that time
take appropriate action.

10. Based on the foregoing, we affirm
our decision to terminate the proceeding
without prejudice to its substantive
merits, and hereby dismiss the Joint
Petition for Clarification from the
Satellite Radio Licensees.

Ordering Clause

11. Pursuant to the authority
contained in Sections 4(i), 301, 302,
303(e), 303(f), 303(g) and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. Sections 154(i), 301,
302, 303(e), 303(f), 303(g) and 303(r), the

above mentioned proceeding Is
terminated without prejudice to its
substantive merits, and the Joint
Petition for Clarification filed by the
Satellite Radio Licensees Is dismissed.

Congressional Review Act

12. The Commission will not send a
copy of this Order pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A), because we are not
adopting any rules at this time. We are
affirming our decision to terminate the
proceeding without prejudice to its
substantive merits, and hereby dismiss
the Joint Petition for Clarification from
the Satellite Radio Licensees.

Federal Communications Commission.
William F. Caton,

Deputy Secretary.

[FR Doc. 04—26829 Filed 12—6-04; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19765; Directorate
Identifier 2002—NM-72-AD]

RIN 2120-AA64

Airworthiness Directives; BAE
Systems (Operations) Limited Model
BAe 146 Series Airplanes and Model
Avro 146-RJ Series Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain BAE Systems (Operations)
Limited Model BAe 146 series airplanes
and Model Avro 146-R] series airplanes.
This proposed AD would require
repetitive inspections to detect
discrepancies of the fuselage skin and
reinforcing plates along the wing to
fuselage fairing access panels on the
left- and right-hand sides of the
airplane, and repair if necessary. This
proposed AD also would provide for an
optional terminating action for the
repetitive inspections. This proposed
AD is prompted by a report of chafing
on the wing to fuselage fairing panels.
We are proposing this AD to prevent
chafing of the fuselage skin and
reinforcing plates, which could lead to
reduced structural integrity of the
airplane’s fuselage.

DATES: We must receive comments on
this proposed AD by January 6, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket web site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.

¢ Government-wide rulemaking web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

¢ By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact British
Aerospace Regional Aircraft American
Support, 13850 Mclearen Road,
Herndon, Virginia 20171.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2004—
19765; the directorate identifier for this
docket is 2002-NM-72—AD.

FOR FURTHER INFORMATION CONTACT:
Technical information: Todd
Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

Plain language information: Marcia
Walters, marcia.walters@faa.gov.

SUPPLEMENTARY INFORMATION:
Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (“‘Old
Docket Number”) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2004-19765; Directorate Identifier
2002-NM-72—-AD" at the beginning of

your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc. You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, notified us that an
unsafe condition may exist on certain
BAE Systems (Operations) Limited
Model BAe 146 series airplanes and
Model Avro 146-R] series airplanes.
The CAA advises that it has received a
report of chafing of the fuselage skin
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and reinforcing plates along the wing to
fuselage fairing access panels, both left-
and right-hand sides. This condition, if
not corrected, could result in chafing of
the fuselage skin and reinforcing plates,
which could lead to reduced structural

integrity of the airplane’s fuselage.

Relevant Service Information

BAE Systems (Operations) Limited
has issued Inspection Service Bulletin
ISB.53-162, dated September 12, 2001.
The inspection service bulletin
describes the following procedures:

¢ Doing repetitive detailed
inspections to detect discrepancies (i.e.,
chafing outside the limits specified in
the service bulletin, scoring, or
cracking) of the fuselage skin and
reinforcing plates along the wing to
fuselage fairing access panels on the
left- and right-hand sides of the
airplane;

e Contacting the manufacturer for
disposition of plate repairs; and

e Submitting an inspection report to
the manufacturer.

BAE Systems (Operations) Limited
has also issued Modification Service
Bulletin SB.53-162—-01698A, Revision 1,
dated January 31, 2002. The
modification service bulletin describes
procedures for modifying the fuselage
skin at the wing-to-fuselage access
panels, doing related investigative
actions, and doing corrective actions if
necessary, which eliminates the need
for the repetitive inspections specified
in BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.53-162.
The modification involves applying
protective tape along the fuselage at the
access panel seal contact area and to the
fuselage at the aft position. The related
repetitive investigative actions involve
repetitively inspecting the protective
tape and sealant for damage and
restoring if necessary.

The CAA mandated BAE Systems
(Operations) Limited Inspection Service
Bulletin ISB.53-162 and issued British
airworthiness directive 002—09-2001 to
ensure the continued airworthiness of
these airplanes in the United Kingdom.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in the United Kingdom
and are type certificated for operation in
the United States under the provisions
of §21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. We have examined the
CAA’s findings, evaluated all pertinent

information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in BAE Systems
(Operations) Limited Inspection Service
Bulletin ISB.53-162 described
previously, except as discussed under
“Differences Between the Proposed AD
and the Service Bulletins.” The
proposed AD also would provide an
optional terminating action that would
end the repetitive inspection
requirements.

Differences Between the Proposed AD
and the Service Bulletins

Operators should note that, although
the Accomplishment Instructions of the
BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.53-162
describe procedures for submitting an
inspection report, this proposed AD
would not require that action. We do
not need this information from
operators.

The BAE Systems (Operations)
Limited Inspection Service Bulletin
ISB.53-162 specifies that you may
contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require you to repair those conditions
using a method that we or the CAA (or
its delegated agent) approve. In light of
the type of repair that would be required
to address the unsafe condition, and
consistent with existing bilateral
airworthiness agreements, we have
determined that, for this proposed AD,
a repair we or the CAA (or its delegated
agent) approve would be acceptable for
compliance with this proposed AD.

Clarification of Service Bulletin Actions

Operators should note that the
Accomplishment Instructions of the
Modification Service Bulletin SB.53—
162—-01698A, Revision 1, dated January
31, 2002, describes procedures for doing
related repetitive investigative actions,
and doing corrective actions if
necessary. The related repetitive
investigative actions involve inspecting
the protective tape and sealant for
damage, and restoring if necessary.

Costs of Compliance

This proposed AD would affect about
65 airplanes of U.S. registry. The
proposed inspection would take about 4
work hours per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
the proposed AD for U.S. operators is
$16,900, or $260 per airplane, per
inspection cycle.

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106, describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, the FAA is charged with
promoting safety flight of civil aircraft
in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
proposed AD.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

BAE Systems (Operations) Limited
(Formerly British Aerospace Regional
Aircraft): Docket No. FAA-2004—-19765;
Directorate Identifier 2002-NM-72—AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
January 6, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to BAE Systems
(Operations) Limited Model BAe 146 series
airplanes and Model Avro 146-R] series
airplanes; certificated in any category; on
which modification HCM01037A has been
incorporated.

Unsafe Condition

(d) This AD was prompted by a report of
chafing on the wing to fuselage fairing
panels. We are issuing this AD to prevent
chafing of the fuselage skin and reinforcing
plates, which could lead to reduced
structural integrity of the airplane’s fuselage.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of BAE Systems (Operations)
Limited Inspection Service Bulletin ISB.53—
162, dated September 12, 2001.

Repetitive Detailed Inspections

(g) Prior to the accumulation of 8,000 total
flight cycles, or within 500 flight cycles after
the effective date of this AD, whichever
occurs later, do a detailed inspection to
detect discrepancies (i.e., chafing outside the
limits specified in the service bulletin,
scoring, or cracking) of the fuselage skin and
reinforcing plates along the wing to fuselage
fairing access panels on the left- and right-
hand sides of the airplane, in accordance
with the service bulletin. Repeat the detailed
inspection thereafter at intervals not to
exceed 4,000 flight cycles, until the
terminating action specified in paragraph (i)
of this AD has been done.

Note 1: For the purposes of this AD, a
detailed inspection is “an intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirrors magnifying
lenses, etc. may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Corrective Action

(h) If any discrepancy is found during the
detailed inspection required by paragraph (g)
of this AD, before further flight, repair
according to a method approved by either the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate; or the
Civil Aviation Authority (CAA) (or its
delegated agent).

Optional Terminating Action and Follow-on
Inspections

(i) Modify the fuselage skin at the wing-to-
fuselage access panels, do the related
repetitive investigative action, and do
applicable corrective actions by
accomplishing all the actions in accordance
with the Accomplishment Instructions of
BAE Systems (Operations) Limited
Modification Service Bulletin SB.53-162—
01698A, Revision 1, dated January 31, 2002.
These actions terminate the repetitive
inspections required by paragraph (g) of this
AD. Repeat the related repetitive
investigative action (which involves
inspecting the protective tape and sealant for
damage) thereafter at intervals not to exceed
4,000 flight cycles.

No Reporting

(j) Although the service bulletin referenced
in this AD specifies to submit an inspection
report, this AD does not include that
requirement.

Alternative Methods of Compliance
(AMOCs)

(k) The Manager, International Branch,
ANM-116, has the authority to approve
AMOCG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Related Information
(1) British airworthiness directive 002—09—
2001 also addresses the subject of this AD.
Issued in Renton, Washington, on
November 26, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04-26799 Filed 12—-6-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19761; Directorate
Identifier 2003—-NM-167-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Bombardier Model CL-600—
2B19 (Regional Jet Series 100 and 440)
airplanes. This proposed AD would
require modification of the Auxiliary
Power Unit (APU) cooling air exhaust.
This proposed AD is prompted by
reports of incomplete drainage of the
APU enclosure. We are proposing this
AD to prevent a negative pressure
condition from developing in the APU
enclosure when the APU is operating on
the ground, which could create a
potential fire hazard if flammable liquid
leakage occurs inside the APU enclosure
and cannot be drained overboard.

DATES: We must receive comments on
this proposed AD by January 6, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

¢ DOT Docket Web site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., Canadair, Aerospace Group, P.O.
Box 6087, Station Centre-ville,
Montreal, Quebec H3C 3G9, Canada.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Technical information: James E. Delisio,
Aerospace Engineer, Airframe and
Propulsion Branch, ANE-171, FAA,
New York Aircraft Certification Office,
1600 Stewart Avenue, suite 410,
Westbury, New York 11590; telephone
(516) 228-7321; fax (516) 794-5531.

Plain Language information: Marcia
Walters, Marcia.walters@faa.gov.

SUPPLEMENTARY INFORMATION:
Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
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AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.”” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004-NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (“‘Old
Docket Number”) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2004-19761; Directorate Identifier
2003-NM-167—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT

street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, notified us that an
unsafe condition may exist on certain
Bombardier Model CL-600-2B19
(Regional Jet series 100 & 440) airplanes.
TCCA advises that incomplete drainage
of the APU enclosure has been reported
in service. Further investigation
revealed that negative pressure, which
may contribute to the drainage problem,
could be created in the APU enclosure
when the APU is operating on the
ground. This condition, if not corrected,
could create a potential fire hazard if
flammable liquid leakage occurs inside
the APU enclosure and cannot be
completely drained overboard.

Relevant Service Information

Bombardier has issued Service
Bulletin S.B. 601R-49-015, including
Appendix A, dated November 6, 1998,
which describes procedures for
modification of the APU cooling air
exhaust. This modification corrects the
negative pressure problem and increases
the volume of air entering the APU
enclosure. Accomplishing the actions
specified in the service information is
intended to adequately address the
unsafe condition. TCCA mandated the
service information and issued
Canadian airworthiness directive CF—
2002-21, dated March 21, 2002, to
ensure the continued airworthiness of
these airplanes in Canada.

Bombardier Service Bulletin S.B.
601R—-49-015 refers to Avica Service
Bulletin 10S145-49-01, dated July 15,
1998, and Canadair Kit Drawing
K601R97150, Rev NC, as additional
sources of service information for doing
the modification. The Avica service
bulletin and the Canadair Kit Drawing
are included as Appendix A of the
Bombardier service bulletin.

FAA’s Determination and Requirements
of the Proposed AD

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
TCCA has kept the FAA informed of the
situation described above. We have
examined TCCA’s findings, evaluated
all pertinent information, and
determined that AD action is necessary

for products of this type design that are
certificated for operation in the United
States.

Therefore, we are proposing this AD,
which would require modification of
the APU cooling air exhaust. The
proposed AD would require you to use
the Bombardier service information
described previously to perform these
actions.

Differences Between the Bombardier
Service Bulletin and This Proposed AD

Although the Accomplishment
Instructions of the Bombardier service
bulletin indicate to submit a comment
sheet and a compliance sheet, this
proposed AD does not require that
action.

Costs of Compliance

This proposed AD would affect about
120 airplanes of U.S. registry. The
proposed actions would take about 10
work hours per airplane, at an average
labor rate of $65 per work hour. There
would be no charge for parts that may
be required to perform the actions
required by this AD. Based on these
figures, the estimated cost of the
proposed AD for U.S. operators is
$78,000, or $650 per airplane.

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106, describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, the FAA is charged with
promoting safety flight of civil aircraft
in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
proposed AD.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.
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For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

Bombardier, Inc. (Formerly Canadair):
Docket No. FAA-2004-19761;
Directorate Identifier 2003-NM-167-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by January 6, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier Model
CL-600-2B19 (Regional Jet Series 100 and
440) airplanes, certificated in any category, as
identified in Bombardier Service Bulletin

S.B. 601R—49-015, including Appendix A,
dated November 6, 1998.

Unsafe Condition

(d) This AD is prompted by reports of
incomplete drainage of the Auxiliary Power
Unit (APU) enclosure. We are issuing this AD
to prevent a negative pressure condition from
developing in the APU enclosure when the
APU is operating on the ground, which could
create a potential fire hazard if flammable
fluid leakage occurs inside the APU
enclosure and cannot be drained overboard.

Compliance

(e) You are responsible for having the
actions required by this AD performed within

the compliance times specified, unless the
actions have already been done.

Modify APU Cooling Air Exhaust

(f) Within 2,000 flight hours after the
effective date of the AD, or within 16 months
after the effective date of this AD, whichever
occurs first: Modify the APU cooling air
exhaust by doing all of the actions in the
Accomplishment Instructions of Bombardier
Service Bulletin S.B. 601R—49-015, dated
November 6, 1998, except that submitting a
comment sheet and a compliance sheet are
not required by this AD.

Note 1: Bombardier Service Bulletin S.B.
601R—-49-015, dated November 6, 1998,
refers to Avica Service Bulletin 10S145-49—
01, dated July 15, 1998, and Canadair Kit
Drawing K601R97150, Rev NC, as additional
sources of service information for doing the
modification. The Avica service bulletin and
the Canadair Kit Drawing are included as
Appendix A of the Bombardier service
bulletin.

Parts Installation

(g) As of the effective date of this AD, no
person may install an APU enclosure having
Canadair part number (P/N) 601R97150-13,
or Avica P/N 15A104-101, on any airplane,
unless the unit has been modified in
accordance with paragraph (f) of this AD.

Alternative Methods of Compliance

(h) The Manager, New York Aircraft
Certification Office, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

Related Information

(i) Transport Canada Civil Aviation
Canadian airworthiness directive CF—2002—
21, dated March 21, 2002, also addresses the
subject of this AD.

Issued in Renton, Washington, on
November 26, 2004.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—26798 Filed 12—6-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-19762; Directorate
Identifier 2004—-NM-168-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A318, A319, A320, and A321 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Airbus Model A318, A319, A320, and
A321 series airplanes. This proposed
AD would require an inspection of the
spoiler servo control for certain part
numbers and corrective action if
necessary. This proposed AD is
prompted by a report of a broken piston
rod bearing of the spoiler servo control.
We are proposing this AD to prevent
breakage of the piston rod bearing,
which could cause loss of the associated
hydraulic system and spoiler extension,
and could result in reduced
controllability of the airplane.

DATES: We must receive comments on
this proposed AD by January 6, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—-401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2004—
19762; the directorate identifier for this
docket is 2004-NM-168—-AD.

FOR FURTHER INFORMATION CONTACT:
Technical information: Dan Rodina,
Aerospace Engineer, International
Branch, ANM-116, FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

Plain language information: Marcia
Walters, marcia.walters@faa.gov.

SUPPLEMENTARY INFORMATION:

Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
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electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004—-NM—
999—-AD.” Each DMS AD docket also
lists the directorate identifier (“‘Old
Docket Number”) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2004—19762; Directorate Identifier
2004-NM-168—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza

level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

The Direction Générale de 1’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified us that an unsafe condition may
exist on all Airbus Model A318, A319,
A320, and A321 series airplanes fitted
with GOODRICH spoiler actuators part
number (P/N) 31077-050, —060, —070,
—110 or —112. The DGAC advises that an
incorrect manufacturing process
resulted in the seal groove radii of the
piston rod bearing of the spoiler servo
control being smaller than the drawing
specification. This condition, if not
corrected, could result in reduced
fatigue life of the piston rod bearing and
consequent breakage, which could cause
loss of the associated hydraulic system
and spoiler extension, and could result
in reduced controllability of the
airplane.

Relevant Service Information

Airbus has issued Service Bulletin
A320-27-1158; and Service Bulletin
A320-27-1159; both including
Appendices 01 and 02; both dated May
26, 2004. The service bulletins describe
procedures for inspecting the spoiler
servo control for part numbers 31077—
050, -060, —070, —110, and —112, and
corrective action if necessary. The
corrective action includes replacing the
spoiler servo control with a new or
modified spoiler servo control.

The inspections are to be done at the
following positions:

e For Model A318, A319, and A321
series airplanes: Positions 1 through 5

e For Model A320 series airplanes on
which Airbus modification 26335 and
Airbus Service Bulletin A320-27-1115,
dated October 27, 1997; and Revision
01, dated June 22, 1999; has not been
done: Positions 1, 2, and 3

e For Model A320 series airplanes on
which Airbus modification 26335 or
Airbus Service Bulletin A320-27-1115,
dated October 27, 1997; or Revision 01,
dated June 22, 1999; has been done:
Positions 1 through 5

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition. The DGAC mandated the
service information and issued French
airworthiness directive F-2004-122,
dated July 21, 2004, to ensure the
continued airworthiness of these
airplanes in France.

Airbus Service Bulletins A320-27—
1158 and A320-27-1159, both dated

May 26, 2004, refer to Goodrich Service
Bulletin 31077-27-14, dated May 24,
2004, as an additional source of service
information for modifying the spoiler
servo control.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of §21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. We
have examined the DGAC’s findings,
evaluated all pertinent information, and
determined that we need to issue an AD
for products of this type design that are
certificated for operation in the United
States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously,
except as discussed under ‘“Differences
Between the Proposed AD and the
Service Bulletins.”

Differences Between the Proposed AD
and the Service Bulletins

Operators should note that Airbus
Service Bulletin A320-27-1158; and
Service Bulletin A320-27-1159; both
dated May 26, 2004; specify to contact
Goodrich if the part number of the servo
control is missing. However, this
proposed AD requires operators to
replace the spoiler servo control with a
new or modified spoiler servo control if
operators are unable to determine the
part number.

Although the Accomplishment
Instructions of Airbus Service Bulletins
A320-27-1158 and A320-27-1159
describe procedures for reporting
certain information to the manufacturer,
this proposed AD would not require that
action.

Clarification of Inspection Type

Airbus Service Bulletins A320-27-
1158 and A320-27-1159 specify to do a
“visual inspection” to determine the
part number of the spoiler servo
controls. This proposed AD would
require a “‘general visual inspection” for
these actions. We have included the
definition for a general visual inspection
in a note in this proposed AD.

Differences Between the Proposed AD
and French Airworthiness Directive

French airworthiness directive F—
2004-122, dated July 21, 2004, has an
effectivity of “AIRBUS A318, A319,
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A320 and A321 aircraft, all certified
models, all serials numbers, fitted with
GOODRICH spoiler actuators P/N
31077-050, —060, —070, —110 or —112.”
However, because spoiler actuators are
interchangeable on Airbus Model A318,
A319, A320, and A321 series airplanes,
airplanes not fitted with the spoiler
actuators P/N 31077-050, —060, —070,
—110 or “112 may have a spoiler
actuator P/N 31077-050, —060, —070,
—110 or “112 installed in the future by
operators during normal maintenance.
Therefore, the applicability of this
proposed AD includes all Airbus Model
A318, A319, A320, and A321 series
airplanes. Both the proposed AD and
French airworthiness directive require
an inspection for the part number of the
spoiler actuator (spoiler servo control).

Clarification of Actions in Proposed AD
and the Service Bulletins

Although the Accomplishment
Instructions of Airbus Service Bulletin
A320-27-1158 do not specify
procedures for Model A318 and A319
series airplanes, those models are
specified in the Reason/Description/
Operational Consequences section of the
service bulletin, which recommends
inspecting positions 2, 3, 4, and 5 for
those models. Those models are also
specified in the note within the
Effectivity, section 1.A., of the service
bulletin. This proposed AD would
require inspections for Model A318 and
A319 series airplanes at positions 2, 3,
4, and 5; and corrective actions if
necessary.

ESTIMATED COSTS

Although the Accomplishment
Instructions of Airbus Service Bulletin
A320-27-1159 do not specify
procedures for Model A318 and A319
series airplanes, those models are
specified in the Reason/Description/
Operational Consequences section of the
service bulletin, which recommends
inspecting position 1 for those models.
Those models are also specified in the
note within the Effectivity, section 1.A.,
of the service bulletin. This proposed
AD would require inspections for Model
A318 and A319 series airplanes at
position 1 and corrective actions if
necessary.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

: Number of
Action Work hours ’I}\;g%ge? Ir?:l?rr Cos;lgg; air- U.S.-registered Fleet cost
airplanes
INSPECHON ... 3-5 $65 $195-$325 648 $126,360-$210,600

Authority for this Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, the FAA is charged with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this proposed AD.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus: Docket No. FAA-2004—-19762;
Directorate Identifier 2004—-NM-168—AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
January 6, 2005.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all Airbus Model

A318, A319, A320, and A321 series
airplanes, certificated in any category.

Unsafe Condition

(d) This AD was prompted by a report of
a broken piston rod bearing of the spoiler
servo control. We are issuing this AD to
prevent breakage of the piston rod bearing,
which could cause loss of the associated
hydraulic system and spoiler extension, and
could result in reduced controllability of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Phase 1 Inspection

(f) Within 12 months after the effective
date of this AD, do a general visual
inspection for the part number of the spoiler
servo control at the applicable locations
specified in Table 1 of this AD, in accordance
with Airbus Service Bulletin A320-27-1158,
including Appendices 01 and 02, dated May
26, 2004.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation or assembly to detect obvious
damage, failure or irregularity. This level of
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inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level

of inspection is made under normal available
lighting conditions such as daylight, hangar
lighting, flashlight or droplight and may
require removal or opening of access panels

or doors. Stands, ladders or platforms may be
required to gain proximity to the area being
checked.”

TABLE 1.—PHASE 1 SPOILER SERVO CONTROL INSPECTION

For Airbus model—

Inspect spoiler servo controls at—

A318 and A319 series airplanes ..........cccocceeeennee

A320 series airplanes
A321 series airplanes

Position 2.
Positions 2, 3, and 4.

Positions 2, 3, 4, and 5.

Phase 2 Inspection

(g) Within 30 months after the effective
date of this AD, do a general visual

inspection for the part number of the spoiler
servo control at the applicable locations

specified in Table 2 of this AD, in accordance

with Airbus Service Bulletin A320-27-1159,
including Appendix 01 and 02, dated May
26, 2004.

TABLE 2.—PHASE 2 SPOILER SERVO CONTROL INSPECTION

For Airbus model—

Inspect spoiler servo controls at—

A318 and A319 series airplanes ..........ccccceeeuene

A320 series airplanes on which Airbus modification 26335 and Airbus Service Bulletin A320—
27-1115, dated October 27, 1997; and Revision 01, dated June 22, 1999; has not been

done.

A320 series airplanes on which Airbus modification 26335 or Airbus Service Bulletin A320-27—
1115, dated October 27, 1997; or Revision 01, dated June 22, 1999; has been done.

A321 series airplanes

Position 1.
Positions 1 and 3.

Positions 1, 3, 4, and 5.

Positions 1 and 5.

Corrective Action

(h) If, during any inspection specified in
paragraph (f) or (g) of this AD, part number
(P/N) 31077-050, —060, —070, =110, or —112
is found or if unable to determine the P/N,
before further flight, replace the spoiler servo
control with a new or modified spoiler servo
control, in accordance with Airbus Service
Bulletin A320-27-1158; or Airbus Service
Bulletin A320-27-1159; both including
Appendices 01 and 02; both dated May 26,
2004; as applicable.

Note 2: Airbus Service Bulletins A320-27—
1158 and A320-27-1159 refer to Goodrich
Service Bulletin 31077—-27-14, dated May 24,
2004, as an additional source of service
information for modifying the spoiler servo
control.

Reporting Not Required

(i) Although Airbus Service Bulletins
A320-27-1158 and A320-27-1159 specify to
submit certain information to the
manufacturer, this AD does not include that
requirement.

Parts Installation

(j) As of the effective date of this AD, no
person may install a spoiler servo control, P/
N 31077-050, —060, —070, —110, or —112, on
any airplane, unless it has been modified
according to Airbus Service Bulletin A320—
27-1158; or Airbus Service Bulletin A320—
27-1159; both including Appendices 01 and
02; both dated May 26, 2004.

Alternative Methods of Compliance
(AMOCs)

(k) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(1) French airworthiness directive F—2004—
122, dated July 21, 2004, also addresses the
subject of this AD.

Issued in Renton, Washington, on
November 26, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—26797 Filed 12—-6—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-19763; Directorate
Identifier 2004—-NM-187-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Bombardier Model CL-600—
2B19 (Regional Jet Series 100 & 440)
airplanes. This proposed AD would
require doing repetitive inspections for
fractures and cracks of the links of the
aileron power control unit (PCU);

replacing any fractured/cracked link;
and doing applicable related
investigative and corrective actions, if
necessary. This proposed AD is
prompted by reports indicating that the
links of the aileron PCU have failed. We
are proposing this AD to prevent failure
of both links of the aileron PCU, which
could result in reduced lateral control of
the airplane.

DATES: We must receive comments on
this proposed AD by January 6, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket web site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

¢ Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., Canadair, Aerospace Group, P.O.
Box 6087, Station Centre-ville,
Montreal, Quebec H3C 3G9, Canada.
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You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2004—
19763; the directorate identifier for this
docket is 2004-NM-187-AD.

FOR FURTHER INFORMATION CONTACT:
Technical information: Dan Parrillo,
Aerospace Engineer, Systems and Flight
Test Branch, ANE-172, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Westbury, suite 410,
New York 11590; telephone (516) 228—
7305; fax (516) 794-5531.

Plain language information: Marcia
Walters, marcia.walters@faa.gov.

SUPPLEMENTARY INFORMATION:
Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form ‘“Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form ‘“‘Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (‘Old
Docket Number”’) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2004-19763; Directorate Identifier
2004-NM-187—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,

business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, notified us that an
unsafe condition may exist on certain
Bombardier Model CL-600-2B19
(Regional Jet Series 100 & 440)
airplanes. TCCA advises that it has
received reports indicating that the links
of the aileron power control unit (PCU)
have failed on several in-service
airplanes. Failure of one link is
considered to be a dormant failure.
Failure of both links, if not corrected,
could result in reduced lateral control of
the airplane.

Relevant Service Information

Bombardier has issued Alert Service
Bulletin A601R-27-130, Revision “B,”
including Appendices A and B, dated
May 11, 2004. The service bulletin
describes procedures for doing
repetitive detailed inspections for
fractures and cracks of the links of the
aileron PCU; replacing any fractured/
cracked link; and doing applicable
related investigative and corrective
actions, if necessary. The related
investigative/corrective actions include:

¢ Recording the torque value of the
forward and aft attachment bolts for
both links of the applicable aileron PCU;

o Checking for mismatch between the
link and output fork of aileron PCU; and

e Doing an eddy current inspection of
the lugs of the aileron PCU, and

contacting the airplane manufacturer if
a crack is found.

The service bulletin also describes
procedures for submitting inspection
findings and other information to the
airplane manufacturer.

TCAA mandated the service
information and issued Canadian
airworthiness directive CF—2004-13,
dated July 20, 2004, to ensure the
continued airworthiness of these
airplanes in Canada.

FAA’s Determination and Requirements
of the Proposed AD

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
TCCA has kept the FAA informed of the
situation described above. We have
examined TCCA'’s findings, evaluated
all pertinent information, and
determined that we need to issue an AD
for products of this type design that are
certificated for operation in the United
States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously,
except as discussed under ‘‘Differences
Between the AD and Service Bulletin.”

Differences Between Proposed AD and
Service Bulletin

The service bulletin specifies that you
may contact the manufacturer for
disposition of any cracked aileron lug,
but this proposed AD would require you
to disposition and replace any cracked
aileron lug using a method that we or
TCCA (or its delegated agent) approve.
In light of the type of replacement that
would be required to address the unsafe
condition, and consistent with existing
bilateral airworthiness agreements, we
have determined that, for this proposed
AD, a replacement we or TCCA approve
would be acceptable for compliance
with this proposed AD.

Operators should note that, although
the Accomplishment Instructions of the
referenced service bulletin describe
procedures for submitting a comment
sheet related to service bulletin quality
and a sheet recording compliance with
the service bulletin, this proposed AD
would not require those actions. We do
not need this information from
operators.

Interim Action

This is considered to be interim
action until final action is identified, at
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which time we may consider further
rulemaking.

Costs of Compliance

This proposed AD would affect about
697 airplanes of U.S. registry. The
proposed inspection would take about 1
work hour per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
the proposed AD for U.S. operators is
$45,305, or $65 per airplane, per
inspection cycle.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Bombardier, Inc. (Formerly Canadair):
Docket No. FAA-2004-19763;
Directorate Identifier 2004-NM-187-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
January 6, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier Model
CL-600-2B19 (Regional Jet Series 100 & 440)

airplanes, serial numbers 7003 and
subsequent; certificated in any category.

Unsafe Condition

(d) This AD was prompted by reports
indicating that the links of the aileron power
control unit (PCU) have failed. We are
issuing this AD to prevent failure of both
links of the aileron PCU, which could result
in reduced lateral control of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Repetitive Inspections

(f) Before the accumulation of 2,000 total
flight hours, or within 550 flight hours after
the effective date of this AD, whichever
occurs later, do a detailed inspection for
fractures and cracks of the links of the aileron
PCU, in accordance with Part A of the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A601R-27-130,
Revision “B,” including Appendices A and
B, dated May 11, 2004. Repeat the detailed
inspection thereafter at intervals not to
exceed 1,000 flight hours.

Note 1: For the purposes of this AD, a
detailed inspection is “an intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirrors magnifying
lenses, etc. may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Corrective Action

(g) If any fractured or cracked link is
detected during any inspection required by
paragraph (f) of this AD, before further flight,
replace the fractured/cracked link and do the
applicable related investigative and
corrective actions by doing all the actions in
accordance with Part B of the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A601R-27-130,
Revision “B,” including Appendices A and
B, dated May 11, 2004; except as required by
paragraph (h) of this AD.

(h) If any crack is found on the aileron lugs
during any related investigative action
required by paragraph (g) of this AD, and the
service bulletin recommends contacting
Bombardier for disposition: Before further
flight, disposition and replace the cracked
aileron lug in accordance with a method
approved by the Manager, New York Aircraft
Certification Office (ACO), FAA, or Transport
Canada Civil Aviation (TCCA) (or its
delegated agent).

Acceptable Revisions of the Referenced
Service Bulletin

(i) Actions specified in paragraphs (f) and
(g) of this AD done before the effective date
of this AD in accordance with Bombardier
Alert Service Bulletin A601R-27-130,
Revision “A,” including Appendices A and
B, dated December 22, 2003; are acceptable
for compliance with the corresponding
requirements of paragraphs (f) and (g) of this
AD.

(j) Accomplishment of the initial
inspection of the links of the aileron PCU,
and replacement if necessary, before the
effective date of this AD in accordance with
Bombardier Alert Service Bulletin A601R—
27-130, including Appendices A and B,
dated November 13, 2003, is acceptable for
compliance with the corresponding
requirements of paragraphs (f) and (g) of this
AD; except as provided by paragraph (k) of
this AD.

(k) Airplanes on which a fractured or
cracked link of the aileron PCU was found
that were not subject to an NDT inspection
of the aileron lugs (i.e., related investigative
action required by paragraph (h) of this AD)
before the effective date of this AD must do
an NDT inspection of the applicable lugs in
accordance with paragraph (g) of this AD at
the next repetitive detailed inspection of the
link of the aileron PCU required by this AD.
Reporting

(1) Submit a report of the findings (both
positive and negative) of the initial
inspection required by paragraph (f) of this
AD and any associated fractured or cracked
link to Bombardier Aerospace Inc., c¢/o In-
Service Engineering, 3rd floor, Dept. 508, 400
Cote Vertu Road West, Dorval, QC, Canada
H4S 1Y9, at the applicable time specified in
paragraph (1)(1) or (1)(2) of this AD. The
report must be done in accordance with
Appendices A and B of Bombardier Alert
Service Bulletin A601R-27-130, Revision
“B,” dated May 11, 20004. Under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements contained in this AD and has
assigned OMB Control Number 2120-0056.

(1) If the inspection was done after the
effective date of this AD: Submit the report
and any fractured/cracked link within 30
days after the inspection.

(2) If the inspection was accomplished
prior to the effective date of this AD: Submit
the report and any fractured/cracked link
within 30 days after the effective date of this
AD.

No Submission of Comment Sheets

(m) Although the service bulletin
referenced in this AD specifies to submit
comment and compliance sheets to the
manufacturer, this AD does not include that
requirement.

Alternative Methods of Compliance
(AMOCs)

(n) The Manager, New York Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.
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Related Information

(o) Canadian airworthiness directive CF—
2004-13, dated July 20, 2004, also addresses
the subject of this AD.

Issued in Renton, Washington, on
November 26, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—26796 Filed 12—6-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-19764; Directorate
Identifier 2004—NM-02—-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 777-200 and —-300 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 777-200 and —300
series airplanes. This proposed AD
would require applying an anti-static
conductive coating to the fuel access
and thermal anti-icing blowout doors at
the location of the bonding fasteners on
the leading edge of the wings, and
performing a resistance test on the new
coating to ensure correct ground path
resistance. This proposed AD is
prompted by a report that an anti-static
coating was not applied correctly on
doors located within a flammable fluid
leakage zone. We are proposing this AD
to prevent an uncontrollable fire in the
leading edge of the wing, which could
damage critical wing structures and
cause a fuel tank explosion.

DATES: We must receive comments on
this proposed AD by January 21, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—-401, on the plaza level of
the Nassif Building, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Technical information: Margaret
Langsted, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 917-6500; fax (425) 917-6590.
Plain language information: Marcia
Walters, marcia.walters@faa.gov.

SUPPLEMENTARY INFORMATION:
Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (“‘Old
Docket Number”) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2004-19764; Directorate Identifier
2004-NM-02-AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA

personnel concerning this proposed AD.
Using the search function of that
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet athttp://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received a report indicating
that, during production, an anti-static
coating was not applied correctly on
fuel access and thermal anti-icing
blowout doors at the location of the
bonding fasteners on the leading edge of
the wings on certain Boeing Model 777—
200 and —-300 series airplanes. The anti-
static coating is necessary to help ensure
an electrical bond ground path at the
doors, which are located within a
flammable fluid leakage zone. Without
the anti-static coating, a static charge
may build up and provide an ignition
source for flammable vapors when the
static discharges. This condition, if not
corrected, could result in an
uncontrollable fire in the leading edge
of the wing, which could damage
critical wing structures and cause a fuel
tank explosion.

Relevant Service Information

We have reviewed Boeing Special
Attention Service Bulletin 777-57—
0046, dated September 25, 2003. The
service bulletin describes procedures for
applying an anti-static conductive
coating on the fuel access and thermal
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anti-icing blowout doors, and
performing a resistance test on the new
coating to ensure correct ground path
resistance. Accomplishing the actions
specified in the service information is
intended to adequately address the
unsafe condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously, except as discussed in
“Difference Between this Proposed AD
and the Service Bulletin.”

Difference Between This Proposed AD
and the Service Bulletin

Boeing Special Attention Service
Bulletin 777-57—0046, dated September
25, 2003, does not specify any action if
the resistance does not meet the limits
specified in the service bulletin. The
proposed AD would require that
operators reapply and retest the anti-
static coating if the resistance does not
meet the limits specified in the service
bulletin, and contact the FAA for
disposition of repairs if multiple
reapplications and retests do not meet
the specified limits after the fifth
repetition of the test.

Costs of Compliance

This proposed AD would affect about
65 airplanes worldwide and 18
airplanes of U.S. registry. The proposed
actions would take about 5 work hours
per airplane, at an average labor rate of
$65 per work hour. Based on these
figures, the estimated cost of the
proposed AD for U.S. operators is
$5,850, or $325 per airplane.

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106, describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, the FAA is charged with
promoting safety flight of civil aircraft
in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.

This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
proposed AD.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2004-19764;
Directorate Identifier 2004—-NM—-02—AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by January 21, 2005.
Affected ADs

(b) None.
Applicability

(c) This AD applies to certain Boeing

Model 777-200 and —300 series airplanes,
certificated in any category; as listed in

Boeing Special Attention Service Bulletin
777-57-0046, dated September 25, 2003.

Unsafe Condition

(d) This AD was prompted by a report that
an anti-static coating was not applied
correctly on doors located within a
flammable fluid leakage zone. We are issuing
this AD to prevent an uncontrollable fire in
the leading edge of the wing, which could
damage critical wing structures and cause a
fuel tank explosion.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification and Resistance Test

(f) Within 18 months after the effective
date of this AD, apply an anti-static
conductive coating to the fuel access and
thermal anti-icing blowout doors at the
location of the bonding fasteners, and
perform a resistance test on the new coating,
in accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 777-57-0046, dated
September 25, 2003.

(1) If the resistance measured between the
door surface and a fastener located within the
doors’ surrounding support structure is
within the limits specified in the service
bulletin, no further action is required by this
paragraph.

(2) If the resistance measured between the
door surface and a fastener located within the
doors’ surrounding support structure is
outside the limits specified in the service
bulletin, before further flight, repeat the
actions as required by paragraph (f) of this
AD up to five times, as applicable. If the
results of the fifth test exceed the limits
specified in the service bulletin, before
further flight, contact the Manager, Seattle
Aircraft Certification Office (ACO), FAA, for
disposition of repairs.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Seattle ACO, FAA, has
the authority to approve AMOCs for this AD,
if requested in accordance with the
procedures found in 14 CFR 39.19.

Issued in Renton, Washington, on
November 26, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04-26795 Filed 12—-6—-04; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1301

[Docket No. DEA—244P]

RIN 1117-AA89

Clarification of Registration

Requirements for Individual
Practitioners

AGENCY: Drug Enforcement
Administration (DEA), Justice.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Drug Enforcement
Administration (DEA) proposes to
amend its registration regulations to
make it clear that when an individual
practitioner who practices and is
registered in one state seeks to practice
and prescribe controlled substances in
another state, he/she must obtain a
separate DEA registration for the
subsequent state. The current regulation
was intended to apply to intrastate
offices only, but has been
misunderstood by some practitioners to
apply to interstate offices. To avoid any
further misinterpretation, DEA is
proposing to modify its current
regulation to indicate that it applies
only to separate locations maintained
within one state for which the
practitioner possesses state licensure
and DEA registration.

DATES: Written comments must be
postmarked, and electronic comments
must be sent, on or before February 7,
2005.

ADDRESSES: To ensure proper handling
of comments, please reference “Docket
No. DEA-244" on all written and
electronic correspondence. Written
comments being sent via regular mail
should be sent to the Deputy Assistant
Administrator, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537,
Attention: DEA Federal Register
Representative/CCD. Written comments
sent via express mail should be sent to
DEA Headquarters, Attention: DEA
Federal Register Representative/CCD,
2401 Jefferson-Davis Highway,
Alexandria, VA 22301. Comments may
be directly sent to DEA electronically by
sending an electronic message to
dea.diversion.policy@usdoj.gov.
Comments may also be sent
electronically through http://
www.regulations.gov using the
electronic comment form provided on
that site. An electronic copy of this
document is also available at the
http://www.regulations.gov Web site.
DEA will accept electronic comments

containing MS word, WordPerfect,
Adobe PDF, or Excel file formats only.
DEA will not accept any file format
other than those specifically listed here.
FOR FURTHER INFORMATION CONTACT:
Patricia M. Good, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537,
Telephone (202) 307-7297.
SUPPLEMENTARY INFORMATION:

Purpose of This Proposed Rule

There is confusion regarding whether
a practitioner who practices and is
registered in one state and wishes to
practice and prescribe in another state
must register with DEA in the second
state. DEA proposes to amend its
regulations to make it clear that when
an individual practitioner who practices
and is registered in one state seeks to
practice and prescribe controlled
substances in another state, he/she must
obtain a separate DEA registration for
the subsequent state.

Background

The Controlled Substances Act (CSA)
requires that a separate registration be
obtained for each location at which
controlled substances are manufactured,
distributed, or dispensed (21 U.S.C.
822(e)). Under this requirement, an
individual practitioner must have a
separate DEA registration, predicated on
a separate state license, if he/she
practices in offices that are located in
different states and administers,
dispenses directly, or prescribes
controlled substances from both offices.
However, DEA has provided in the
regulations (21 CFR 1301.12(b)(3)) that
““an office used by a practitioner (who
is registered at another location) where
controlled substances are prescribed but
neither administered nor otherwise
dispensed as a regular part of the
professional practice of the practitioner
at such office, and where no supplies of
controlled substances are maintained,”
is not a location for which a registration
must be obtained. This regulation is
intended to apply only to secondary
locations within the same state in which
the practitioner maintains his/her DEA
registration. However, because the
language in Section 1301.12(b)(3) does
not specify that it pertains to intrastate
locations only, individual practitioners
have been applying the regulation to
interstate situations, which is contrary
to the intent of the regulation, the CSA,
and the underlying principles that apply
to individual practitioner registration.

State Licensure

The issuance by DEA of an individual
practitioner registration is predicated, in

part, on the practitioner being
authorized (e.g. licensed) to dispense
controlled substances by the state in
which he/she practices (21 U.S.C.
823(f)). Valid state authority to dispense
controlled substances is a necessary, but
not sufficient, condition for obtaining a
DEA registration. DEA will not register
a practitioner at a particular location
within a state if the practitioner lacks
valid state authority to dispense
controlled substances in that state. DEA
registration serves, in part, to reflect that
the individual practitioner has been
granted some level of controlled
substances authority by the state. In
light of the above, a DEA registration is
considered to be related directly and
exclusively to the license issued to the
practitioner by the state in which he/she
maintains the registration.

Explanation of DEA Registration
Predicated on State Authority

There are problems associated with
use of a single DEA registration in
different states. For instance, if a
practitioner licensed in the State of
North Carolina and possessing a DEA
registration predicated on that state
license subsequently opened an office in
Virginia, then any controlled substance
prescriptions he/she wrote in Virginia
would be invalid for the following
reason.

To be valid in a particular
jurisdiction, a controlled substance
prescription must be written by a
practitioner who possesses valid state
authority in that jurisdiction and,
equally important, the practitioner must
possess a DEA registration predicated
upon valid state authority in that
jurisdiction (or be exempted from the
registration requirement) (21 CFR
1306.03(a)). In the example cited above,
the practitioner possesses valid state
authority in North Carolina and a DEA
registration based upon that state
authority. Therefore, the practitioner’s
controlled substance prescriptions
would be valid in North Carolina.
Because the practitioner lacks a DEA
registration based on valid state
authority in Virginia, the practitioner’s
controlled substance prescriptions in
Virginia would be invalid.

Similarly, if an optometrist licensed
in the State of Virginia and possessing
a DEA registration predicated on said
license subsequently opened an office in
North Carolina prescribing oxycodone
with acetaminophen (a Schedule II
controlled substance) the prescription
would be invalid. This is due to the fact
that the DEA registration was issued
pursuant to Virginia authority while the
prescription was written based on North
Carolina state licensure and authority.
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North Carolina and Virginia authorize
different levels of prescribing authority
to optometrists. In Virginia, optometrists
are only permitted to prescribe
analgesics in Schedules III and IIIN,
while in North Carolina optometrists are
authorized to prescribe Schedules II
through V controlled substances.
Therefore, the prescription for
oxycodone with acetaminophen would
also be invalid due to the fact that
Virginia authority is more restrictive
than North Carolina’s and does not
allow the prescribing of Schedule II
controlled substances by optometrists.

Title 21 U.S.C. 823(f) states that the
Attorney General (as delegated to DEA)
shall register practitioners to dispense
controlled substances if the applicant is
authorized to dispense the controlled
substances under the laws of the state in
which the applicant practices. Title 21
U.S.C. 841(a) prohibits any person from
knowingly or intentionally dispensing a
controlled substance except as
permitted by the CSA. As previously
stated, controlled substances may not be
dispensed without state authorization to
do so.

Reason for Modification of Existing
Regulation

To avoid any further
misinterpretation, DEA is proposing to
modify its current regulation found in
21 CFR 1301.12(b)(3) by adding the
words “in the same state or jurisdiction
of the United States” to the
parenthetical statement. This would
make clear that the regulation applies
only to separate locations maintained
within one state for which the
practitioner possesses state licensure
and DEA registration. The practitioner
must maintain separate state licensure
and DEA registration for separate
locations in a different state.

Regulatory Certifications
Regulatory Flexibility Act

The Deputy Assistant Administrator
hereby certifies that this rulemaking has
been drafted in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed this regulation,
and by approving it certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities. This proposed
rule merely clarifies existing regulations
regarding the registration by individual
practitioners conducting business in
more than one state.

Executive Order 12866

The Deputy Assistant Administrator
further certifies that this rulemaking has
been drafted in accordance with the
principles in Executive Order 12866

Section 1(b). This rule has been
determined to be a significant regulatory
action. Therefore, this action has been
reviewed by the Office of Management
and Budget. This proposed rule merely
clarifies existing regulations regarding
the registration by individual
practitioners conducting business in
more than one state.

Executive Order 12988

This regulation meets the applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988 Civil
Justice Reform.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of state law; nor
does it impose enforcement
responsibilities on any state; nor does it
diminish the power of any state to
enforce its own laws. Accordingly, this
rulemaking does not have federalism
implications warranting the application
of Executive Order 13132.

Paperwork Reduction Act

This Notice of Proposed Rulemaking
merely clarifies that DEA registration
must be obtained by practitioners for
each state in which a practitioner
conducts business, except under certain
specific circumstances. While it is
possible that the amendment of the
regulations could cause certain persons
who were not previously registered to
register with the Administration, it is
not possible for DEA to determine how
many persons might be affected by this
circumstance. It is important to note
that this rule serves merely as a
clarification; the Controlled Substances
Act, which establishes the requirement
of registration, has not been changed,
and the requirement of registration
addressed by this rulemaking remains
consistent. Therefore, persons who
would register as a result of publication
of this clarification should have been
previously registered with the
Administration but were not registered
due to confusion regarding registration
requirements. Thus, at this time, as DEA
is not able to determine the impact of
this rulemaking on the registrant
population, DEA will make any
necessary revisions to the affected
information collection at the time of
renewal of the collection.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and will not
significantly or uniquely affect small

governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by Section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 21 CFR Part 1301

Administrative practice and
procedure, Drug traffic control, Security
measures.

For the reasons set forth above, 21
CFR 1301 is proposed to be amended as
follows:

PART 1301—REGISTRATION OF
MANUFACTURERS, DISTRIBUTORS,
AND DISPENSERS OF CONTROLLED
SUBSTANCES

1. The authority citation for part 1301
continues to read as follows:

Authority: 21 U.S.C. 821, 822, 823, 824,
871(b), 875, 877, 951, 952, 953, 956, 957.

2. Section 1301.12(b)(3) is proposed to
be revised to read as follows:

§1301.12 Separate registrations for
separate locations.
* * * * *

(b)* L

(3) An office used by a practitioner
(who is registered at another location in
the same state or jurisdiction of the
United States) where controlled
substances are prescribed but neither
administered nor otherwise dispensed
as a regular part of the professional
practice of the practitioner at such
office, and where no supplies of
controlled substances are maintained.
* * * * *

Dated: November 30, 2004.
William J. Walker,

Deputy Assistant Administrator, Office of
Diversion Control.

[FR Doc. 04-26808 Filed 12—6—04; 8:45 am]|
BILLING CODE 4410-09-P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-208254-90 and REG—-136481-04]
RIN 1545-A072 and RIN 1545-BD62

Source of Compensation for Labor or
Personal Service; Hearing

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of public hearing on
proposed rulemaking.

SUMMARY: This document contains a
notice of public hearing on proposed
regulations that describe the proper
basis for determining the source of
compensation from labor or personal
services performed partly within and
partly without the United States.

DATES: The public hearing is being held
on January 13, 2005, at 10 a.m. The IRS
must receive outlines of the topics to be
discussed at the hearing by December
10, 2004.

ADDRESSES: The public hearing is being
held in the IRS Auditorium, Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, DC.

Mail outlines to: CC:PA:LPD:PR
(REG-208254—90 and REG-136481-04),
room 5203, Internal Revenue Service
POB 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-208254—
90 and REG-136481-04), Courier’s
Desk, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
DC or sent electronically, via the IRS
Internet site at http://www.irs.gov/regs
or via the Federal eRulemaking Portal at
http://www.regulations.gov (IRS—-REG—
208254—90 and REG-136481-04).

FOR FURTHER INFORMATION CONTACT:
Concerning submissions of comments,
the hearing, and/or to be placed on the
building access list to attend the hearing
LaNita Van Dyke, (202) 622-7180 (not a
toll-free number).

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is the
notice of proposed regulations (REG—
208254-90 and REG-136481-04) that
was published in the Federal Register
on Friday, August 6, 2004 (69 FR
47816).

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who have
submitted written or electric comments
and wish to present oral comments at
the hearing must submit an outline of
the topics to be discussed and the

amount of time to be devoted to each
topic (signed original and eight copies)
by December 10, 2004.

A period of 10 minutes is allotted to
each person for presenting oral
comments. After the deadline for
receiving outlines has passed, the IRS
will prepare an agenda containing the
schedule of speakers. Copies of agenda
will be made available, free of charge, at
the hearing. Because of access
restrictions, the IRS will not admit
visitors beyond the immediate entrance
area more than 30 minutes before the
hearing. For information about having
your name placed on the building
access list to attend the hearing, see the
FOR FURTHER INFORMATION CONTACT
section of this document.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Branch, Associate Chief Counsel, Legal
Processing Division, (Procedures and
Administration).

[FR Doc. 04-26838 Filed 12—6—-04; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[CGD05-04-196]
RIN 1625-AA08

Special Local Regulations for Marine
Events; Severn River, College Creek,
Weems Creek and Carr Creek,
Annapolis, MD

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
amend the special local regulations at
33 CFR 100.518, established for marine
events held annually in the Severn
River, Annapolis, Maryland by
publishing the name of the events and
the approximate dates and modifying
the boundaries of the regulated area.
The marine events included in this rule
include the Safety at Sea Seminar, U.S.
Naval Academy crew races and the Blue
Angels air show. This proposed rule is
intended to restrict vessel traffic in
portions of the Severn River during the
period of these marine events and is
necessary to provide for the safety of life
on navigable waters during the event.
DATES: Comments and related material
must reach the Coast Guard on or before
February 7, 2005.

ADDRESSES: You may mail comments
and related material to Commander

(0oax), Fifth Coast Guard District, 431
Crawford Street, Portsmouth, Virginia
23704-5004, hand-deliver them to
Room 119 at the same address between
9 a.m. and 2 p.m., Monday through
Friday, except Federal holidays, or fax
them to (757) 398-6203. The Auxiliary
and Recreational Boating Safety Branch,
Fifth Coast Guard District, maintains the
public docket for this rulemaking.
Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, will become part
of this docket and will be available for
inspection or copying at the above
address between 9 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Dennis M. Sens, Project Manager,
Auxiliary and Recreational Boating
Safety Branch, at (757) 398-6204.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD05-04—-196),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8%z by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the address
listed under ADDRESSES explaining why
one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The regulations at 33 CFR 100.518
will be effective annually for the
duration of each proposed marine event
listed in paragraph (c) of Section
100.518, U.S. Naval Academy marine
events. Paragraph (c) of Section 100.518
lists the proposed effective dates for the
Safety at Sea Seminar on the last
Saturday of March, the U.S. Naval
Academy crew races on the third and
fourth Saturday of April, and the third
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Friday in May, and the Blue Angels air
show on the last Tuesday and
Wednesday in May. Notice of exact
time, date and location will be
published in the Federal Register prior
to the event. The proposed northwest
and southeast boundaries of the
regulated area in section 100.518 would
be extended approximately 1200 yards
to accommodate the aerobatic
maneuvering area for the air show and
encompass the rowing course for Naval
Academy crew races. The U.S. Naval
Academy who is the sponsor for all of
these events intends to hold them
annually.

Discussion of Proposed Rule

The Coast Guard proposes to amend
the regulations at 33 CFR 100.518 by
revising the heading, revising paragraph
(c) to set forth more specific event dates,
and adjusting the boundaries of the
regulated area in paragraph (a). This
proposed change is needed to control
vessel traffic during the event to
enhance the safety of participants,
spectators and transiting vessels.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. The effect of this
proposed action merely establishes the
dates on which the existing regulations
would be in effect and modifies the
boundaries of the regulated area and
would not impose any new restrictions
on vessel traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would effect
the following entities, some of which
might be small entities: the owners or
operators of vessels intending to transit
or anchor in a portion of the Severn
River during the event.

This proposed rule would not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This proposed
rule would merely establish the dates on
which the existing regulations would be
in effect and modify the boundaries of
the regulated area and would not
impose any new restrictions on vessel
traffic.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the address
listed under ADDRESSES. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

Arule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
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of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. Special local
regulations issued in conjunction with a
regatta or marine event permit are
specifically excluded from further
analysis and documentation under that
section.

Under figure 2—1, paragraph (34)(h),
of the Instruction, an ‘“Environmental
Analysis Check List” and a “Categorical
Exclusion Determination’ are not
required for this rule. Comments on this
section will be considered before we
make the final decision on whether to
categorically exclude this rule from
further environmental review.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the

preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; Department of
Homeland Security Delegation No. 0170.1.

2. In §100.518, revise the section
heading, paragraph (a)(1) and paragraph
(c), to read as follows:

§100.518 Severn River, College Creek,
Weems Creek and Carr Creek, Annapolis,
Maryland.

(a)(1) Regulated area. The regulated
area is established for the waters of the
Severn River from shoreline to
shoreline, bounded to the northwest by
the route 50 fixed highway bridge and
bounded to the southeast by a line
drawn from the Naval Academy Light at
latitude 38°58739.5” N, longitude
076°28°49” W thence to Greenbury Point
at latitude 38°5829” N, longitude
076°27°16” W. All coordinates reference
Datum NAD 1983.

* * * * *

(c) Effective period. (1) This section is
effective during, and 30 minutes before
each of the following annual events:

(i) Safety at Sea Seminar, held on the
last Saturday in March;

(ii) Naval Academy Crew Races, held
on the third and fourth Saturday in
April and the third Friday in May; and

(iii) Blue Angels Air Show, held on
the last Tuesday and Wednesday in
May.

(2) The Commander, Fifth Coast
Guard District will publish a notice in
the Federal Register and the Fifth Coast
Guard District Local Notice to Mariners
announcing the specific event dates and
times.

Dated: November 24, 2004.
Ben R. Thomason, III,

Captain, U. S. Coast Guard, Commander,
Fifth Coast Guard District, Acting.

[FR Doc. 04-26842 Filed 12—-6-04; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; 12-Month Finding on a
Petition To List Seven Foreign Species
of Swallowtail Butterflies as
Threatened or Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Petition finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
12-month finding on a petition to list
the following seven foreign swallowtail
butterflies under the Endangered
Species Act: Harris’ mimic swallowtail
(Eurytides lysithous harrisianus), the
Jamaican kite swallowtail (Eurytides
marcellinus), the Oaxacan swallowtail
(Papilio esperanza), the Fluminese
swallowtail (Parides ascanius), Hahnel’s
Amazonian swallowtail (Parides
hahneli), the southern tailed birdwing
(Ornithoptera meridionalis), and the
Kaiser-I-Hind swallowtail (Teinopalpus
imperialis). The best available
information indicates that listing is not
warranted for Papilio esperanza and
Ornithoptera meridionalis. For the
remaining five species, listing is
warranted but precluded by higher-
priority listing actions. Our rationale is
discussed below. We request that you
submit any new information for these
species concerning status and threats
whenever it becomes available. This
information will help us monitor the
status of these species and encourage
their conservation.

DATES: The finding announced in this
document was made on November 18,
2004. Although we are not pursuing
further action on these species at this
time, we will accept new information on
these species at any time.

ADDRESSES: Submit any comments,
information, and questions by mail to
the Chief, Division of Scientific
Authority, U.S. Fish and Wildlife
Service, 4401 N. Fairfax Drive, Room
750, Arlington, VA 22203; or by fax to
703-358-2276; or by e-mail to
ScientificAuthority@fws.gov. Comments
received will be available for public
inspection, by appointment, Monday
through Friday from 8 a.m. to 4 p.m. at
the above address.

FOR FURTHER INFORMATION CONTACT:
Robert R. Gabel, Chief, Division of
Scientific Authority, at the above
address, or by telephone, 703-358-
1708; fax, 703—358-2276; or e-mail,
ScientificAuthority@fws.gov.

SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(B) of the Endangered
Species Act of 1973 (Act), as amended
(16 U.S.C. 1531 et seq.), requires that,
for any petition to revise the Lists of
Endangered and Threatened Wildlife
and Plants that contains substantial
scientific and commercial information,
the Service make a finding within 12
months of the date of receipt of the
petition on whether the petitioned
action is (a) not warranted, (b)
warranted, or (¢) warranted but
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precluded from immediate proposal by
other pending proposals of higher
priority. Pursuant to section 4(b)(3)(C)(i)
of the Act, when, in response to a
petition, we find that listing a species is
warranted but precluded, we must make
anew 12-month finding each year until
we publish a proposed rule or make a
determination that listing is not
warranted. These subsequent 12-month
findings are referred to as “resubmitted”
petition findings.

Previous Federal Action

On January 10, 1994, the Service
received a petition dated January 1,
1994, from Ms. Dee E. Warenycia to list
the seven above-mentioned species of
swallowtail butterflies as threatened or
endangered. As the basis for her
petition, Ms. Warenycia cited the IUCN
(World Conservation Union) Red Data
Book, Threatened Swallowtail
Butterflies of the World (Collins and
Morris 1985), in which these species
had been classified as Endangered,
Vulnerable, or Rare. On May 10, 1994,
the Service published a 90-day finding
in the Federal Register (59 FR 24117)
that the petition had presented
substantial information indicating that
the requested action may be warranted.
In that notice, we initiated a status
review of the seven butterflies covered
by the petition, as well as 20 other
butterfly taxa that were potentially of
similar concern, and requested the
submission of data and other
information for preparation of a 12-
month finding. This petition finding
only covers the seven butterfly species
that were the subject of the original
petition. The other 20 species are
potential candidate species that must be
further evaluated, but for which any
further action is currently precluded by
higher-priority listing actions.

Summary of Comments and
Recommendations

In response to our request for
information in response to the 90-day
finding, we received 14 responses from
private citizens and public officials,
both from the United States and abroad.
Commenters addressed all but two of
the seven species by name; the
Fluminese swallowtail and Harris’
mimic swallowtail were not specifically
mentioned. One commenter supported
the listing of the Jamaican kite
swallowtail; one commenter supported
the listing of the Kaiser-I-Hind
swallowtail; and the remaining
commenters opposed the listing of all of
the species or the listing of specific
butterflies. Species-specific information
is discussed under the relevant species,
below. Three main bases for opposition

to the listing of these species were: (1)
The paucity of status information; (2)
disagreement over the effects of over-
collection; and (3) an assertion that such
listings impede conservation efforts.
These issues are discussed below.

1. Paucity of status information:
Several commenters noted that
information in one of the references we
had used (Collins and Morris 1985) is
old, outdated, or not thoroughly
scientific, and that the paucity of
information provides an insufficient
basis for listing. According to several
swallowtail butterfly experts, the best
sources of worldwide information
continue to be Collins and Morris (1985)
and New and Collins (1991), both of
which were the sole sources of
information used for the 1996 TUCN
species assessments (Mariano Gimenez
Dixon, Program Officer, Species
Survival Commission, IUCN, pers.
comm. 2004). Indeed, as discussed in
our August 16, 2000, Federal Register
finding (65 FR 49958), an IUCN
designation alone does not provide
sufficient information to address the
factors that we must consider under
section 4(a)(1) the Act. An extensive
literature search has revealed that few
recently published treatments exist for
swallowtail butterflies. Most regional
works were written a decade or more
ago (e.g., Brown and Heineman 1972;
Tyler et al. 1994). None of these seven
species appears in the 2003 IUCN Red
List of Threatened Species (IUCN 2003)
because they have not been re-assessed
against the 1997 criteria (M. Dixon, pers.
comm. 2004). There is also currently no
IUCN Lepidoptera Specialist Group. In
an attempt to obtain the most current
information for this finding, the Service
also solicited information from each
range country and from other domestic
and international experts. Pursuant to
section 4(b)(1)(A), we have evaluated
the best scientific and commercial data
available to make the determinations in
this finding.

2. Effects of over-collection: Several
commenter disagreed that over-
collection of insects has a significant
adverse impact and noted that it is
nearly impossible for the entirety of a
species’ eggs, larvae, pupae, and adults
to be collected at a given time. However,
experts generally agree that species with
restricted distributions are more apt to
be affected by over-collection than those
with wider distributions. Substantive
information obtained from experts and
publications on this issue has been
incorporated into this assessment, as
appropriate.

3. Such listings impede conservation
efforts: Some commenters mentioned
that listing might call undue attention to

these rare butterflies, would create
unnecessary restrictions on marketing,
would impede further research, would
provide no substantive conservation
benefit, and would hinder butterfly
ranching that actually benefits
propagation and encourages local
measures to protect the animals and
their habitats. While most of these
points are not statutory factors
considered in listing species, we
acknowledge that any substantive
information that demonstrates how
these factors mitigate the status of the
species is useful, and where substantive
information was provided, it has been
considered as part of the status review.

Nomenclature and Biology of the
Species

The seven foreign butterfly species:
Harris’ mimic swallowtail, the Jamaican
kite swallowtail, the Oaxacan
swallowtail, the Fluminese swallowtail,
Hahnel’s Amazonian swallowtail, the
southern tailed birdwing, and the
Kaiser-I-Hind swallowtail, all of which
are the subject of this petition, belong to
the family Papilionidae (order
Lepidoptera). The Papilionidae are
generally known as swallowtail
butterflies, or simply as swallowtails,
and will herein be collectively referred
to as such. Synonyms and common
names are summarized in Table 1.
Nomenclature follows Morris and
Collins (1985).

The Lepidoptera life cycle begins with
mating. Swallowtails may brood (i.e.,
produce offspring) once, twice, or
several times per year. All Lepidoptera
undergo complete metamorphosis and
exhibit four distinct life stages: Egg,
larva (caterpillar), pupa (chrysalis), and
adult. Swallowtails reputedly maintain
low population numbers and experience
sporadic rebounds. Food sources vary
widely. Caterpillars eat plant material
(such as leaves) and may be generalists,
enjoying a range of plant species, or
they may be obligate feeders, feeding
solely on a particular species. Adults
typically feed on flower nectar. Some
adults do not eat at all, others obtain
nutrients from carrion, and some pre-
reproductive males obtain nutrients
from riversides (known as ‘“puddling”).
Swallowtails may display sexual
dimorphism, wherein males are
generally smaller and/or more colorful
than females. Four of the petitioned
species (Jamaican kite, Harris’ mimic
swallowtail, Fluminese swallowtail, and
Southern tailed birdwing) are not
sexually dimorphic; one species
(Oaxacan swallowtail) displays only
size dimorphism; and two species
(Kaiser-I-Hind and Southern tailed
birdwing) are dimorphic both in color
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and size. Similarly, larvae and adults
may display color polymorphism,
wherein the same species exhibits
different color patterns. Swallowtails
may exhibit certain behaviors to
increase their chance of finding a mate.
“Hilltopping,” for instance, is a male
behavior in which they seek out a high
ridge or hilltop whereupon they await
the arrival of females, which tend to
gravitate towards these areas.
Swallowtails are all strong flyers. Many
species fly several kilometers a day.
After mating, females often disperse to
find a new location to lay eggs. Some
species disperse farther, sometimes as a
group. Although dispersal is sometimes
referred to as migration, for butterflies
this movement may not entail a return
trip. Where available, information on
the lifespan, population dynamics, and
current population status of each
species are provided in the species
assessments below.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the Act (16 U.S.C.
1531 et seq.) and regulations
promulgated to implement the listing
provisions of the Act (50 CFR part 424)
set forth the procedures for adding
species to the Federal Lists. A species
may be determined to be endangered or
threatened due to one or more of the
following five factors described in
section 4(a)(1): (A) The present or
threatened destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; and (E) other natural or
manmade factors affecting its continued
existence. These factors and their
application to each of the seven species
are discussed below. Each assessment
begins with a species-specific status
summary.

Findings on Species for Which Listing Is
Not Warranted

Oaxacan Swallowtail (Papilio esperanza
Bautelspacher, 1975)

The Oaxacan swallowtail is endemic
to the remote montane cloud forest of
Mexico’s Juarez Mountains (Oaxaca
State). Larvae feed on Magnolia
dealbata Zucc. (common name
unknown) (Felipe Ramirez Ruiz de
Velasco, Director General, Secretaria de
Medio Ambiente y Recursos Naturales,
pers. comm. 2004). Adults prefer
Eupatorium sordidum Less. (dirty
thoroughwort) and produce two annual
broods, one in the spring and one in late
summer (Collins and Morris 1985).

Populations are restricted to steep-
sloped canyons in the Juarez Mountains
(F.R.R. de Velasco, pers. comm. 2004; R.
Robbins, pers. comm. 2004; Tyler et al.
1994). Considered a relict of modern
swallowtails, this species was
discovered only in 1975 and, for the
first 20 years, was only known from one
colony (New and Collins 1991; Tyler et
al. 1994). New colonies were discovered
in the early 1990s; the total habitat
remains restricted to an area less than
100 square kilometers (Tyler et al.
1994). This species is listed as
Vulnerable by the IUCN, due mainly to
a poaching problem that existed prior to
1994 (IUCN 2003; see B., below).

A. Present or threatened destruction,
modification, or curtailment of its
habitat or range: The Juarez Mountains
region is generally threatened by
logging, agriculture, grazing,
colonization, and potential construction
of hydroelectric dams (Davila et al.
n.d.); however, there is no evidence that
this species’ specific habitat is being
directly threatened (R. Robbins, pers.
comm. 2004; Jorge Soberdn, Director of
CONABIO [the Scientific Authority of
Mexico for the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora, or
CITES], pers. comm. 2004). Based on the
best available information, we conclude
that this species is not threatened by the
present or threatened destruction,
modification, or curtailment of its
habitat or range.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes: According to Collins and
Morris (1985), only 20 specimens had
been collected in the first 20 years after
the species’ discovery due to the fierce
protection of this species by local
communities. For a time, poaching
became a problem because several local
residents would follow the colony and
remove specimens for commerce (Tyler
et al. 1994). In the mid-1990s, several
smugglers were indicted in the United
States for trading in illegally collected
insects, including Oaxacan swallowtails
(WildlifeWebsite.com 2000). Today,
Mexican experts do not consider over-
collection to be a threat (F.R.R. de
Velasco, pers. comm. 2004) because
local communities do not allow
collection or sale of the species (J.
Soberdn, pers. comm. 2004). There are
also regulatory mechanisms in place
that appear to be effectively regulating
trade in this species (see D., below).
Thus, this species is not threatened by
overutilization for commercial,
recreational, scientific, or educational
purposes.

C. Disease or predation: There is no
information to suggest that this species

is subject to any threat from disease or
predation.

D. The inadequacy of existing
regulatory mechanisms: The Oaxacan
swallowtail is listed as threatened, and
its larval foodplant, Magnolia dealbata,
is also listed as endangered on Mexico’s
List of Species at Risk (F.R.R. de
Velasco, pers. comm. 2004). Mexican
law, NOM (Norma Oficial Mexicana)—
059-ECOL-2001, protects listed native
species of flora and fauna that have been
assessed in any of four threat categories
(threatened, endangered, specially
protected, and likely to be extinct; INE
2003). There are no officially designated
protected areas or nature reserves in the
Juérez Mountains (Davila et al. n.d.).
However, large tracts of Oaxacan
swallowtail habitat are under the strict
control of indigenous Zapotec
communities (J. Soberén, pers. comm.
2004), and these communities are very
conservation oriented (F.R.R. de
Velasco, pers. comm. 2004). The
Mexican Federal government oversees
several sustainable resource
management units in that region (de
Ferranti et al. 2000), and this species is
not one of the resources being exploited
under this regulatory framework (F.R.R.
de Velasco, pers. comm. 2004).

The Oaxacan swallowtail is not listed
in the Appendices of the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
(CITES), but there is no information to
suggest that such a listing is needed.
Considered threatened by commercial
trade in Europe (Melisch 2000), this
species is now listed on Annex B of the
European Union’s Council Regulation
(EC) No. 338/97, which regulates
imports of certain species into any
country in the European Community.
Annex B includes all species listed in
CITES Appendix II and their look-
alikes, as well as species being traded at
levels that are incompatible with the
survival of the species, as well as
species that pose a threat to native
species (CITES UK 2004). Import of an
Annex B-listed species must be
accompanied by information that
demonstrates that the import will not
detrimentally affect the conservation
status of the species or its habitat (Eur-
Lex 2004). Based on the above
information, this species is not
threatened by the inadequacy of existing
regulatory mechanisms.

E. Other natural or manmade factors
affecting its continued existence: There
are no other known threats affecting this
species.

In summary, in addition to the
discovery of new populations, the
Oaxacan swallowtail is not subject to
significant threats that cause the species
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to be threatened with extinction
throughout a significant portion of its
range. Therefore, we have determined
that listing of this species is not
warranted.

Southern Tailed Birdwing (Ornithoptera
meridionalis Rothschild 1897)

The southern tailed birdwing is native
to lowland primary or secondary
rainforests of Indonesia and Papua New
Guinea. The larvae of this genus are
known to feed solely on Aristolochia
spp. L. (birthwort). However, the
identity of the specific larval foodplant
of this species remains in dispute
(Parsons 1999; Dr. Wari Iamo,
Department of Environment and
Conservation, Papua New Guinea, pers.
comm. 2004). This birdwing butterfly
occupies a wide range, but populations
are localized, found at altitudes between
20 and 200 meters above sea level
(Collins and Morris 1985; Dr. Wari
Tamo, Department of Environment and
Conservation, Papua New Guinea, pers.
comm. 2004). In Indonesia (Irian Jaya),
there are three known localities of this
species (Parsons 1999). In Papua New
Guinea, there are at least seven widely
distributed localities, and the species
appears to be reasonably common in its
habitat, especially in the spring (Parsons
1999; W. Iamo, pers. comm. 2004). It is
listed by the IUCN as Endangered,
apparently due to threats from habitat
destruction (see A., below; IUCN 2003).

A. Present or threatened destruction,
modification, or curtailment of its
habitat or range: The southern tailed
birdwing populations are found in two
protected areas in Papua New Guinea
where wildlife harvest and habitat
destruction are prohibited (W. Iamo,
pers. comm. 2004). The species’ low-
lying habitat, in the center of its range,
is vulnerable to timber extraction (W.
Tamo, pers. comm. 2004). However,
experts believe that properly managed
butterfly farming (as discussed below,
under B.) promotes habitat conservation
by generating income as a viable
alternative to deforestation (Dr. Rosser
W. Garrison and Mr. Michael Parsons,
Research Associates, Los Angeles
County Museum of Natural History,
California, pers. comm. 1994; Dr. L.
Orsak, Director, Christensen Research
Institute, Papua New Guinea, pers.
comm. 1994; Dr. Scott Miller, Chair,
Natural Science, The State Museum of
Natural and Cultural History, Hawai’i,
pers. comm. 1994; Parsons 1991, 1999).
The Papua New Guinea farming
program requires villagers to maintain a
healthy wild population on or near their
land (IFTA 1985). Based on the best
available information, we have
determined that this species is not

threatened by the present or threatened
destruction, modification, or
curtailment of its habitat or range.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes: Papua New Guinea began
farming the southern tailed birdwing
and other native butterflies in 1978.
According to the non-profit Insect
Farming and Trade Agency (IFTA),
established in consultation with an
entomologist-ecologist, the pupae are
ranched and adults are sold in pairs
(IFTA 2004; Parsons 1999). The Papua
New Guinea farming program was
endorsed by the now-defunct IUCN
Lepidoptera Specialist Group (IFTA
1985). Ranched specimens are often
preferred over wild-caught specimens
because the wings of wild specimens are
often tattered from flying (Parsons
1999). No wild-collected specimens are
permitted in international trade, and
designated exporters are strictly
controlled (W. Iamo, pers. comm. 2004;
Iamo Ila, Conservator of Fauna,
Department of Environment and
Conservation, Papua New Guinea, pers.
comm. 1994; 1997; Gaikovina R. Kula,
Acting Secretary, Department of
Environment and Conservation, Papua
New Guinea, pers. comm. 1994). Private
citizens who are not part of IFTA must
obtain certification from the Department
of Environment and Conservation to
carry out ranching and trading in this
species (W. Iamo, pers. comm. 2004).

This species has been listed in CITES
Appendix II since 1979, and CITES data
suggest a recent downward trend in
trade volume, from 582 specimens in
2000, to 163 specimens in 2001, and 89
specimens in 2002 (J. Caldwell, pers.
comm. 2004; W. Jamo, pers. comm.
2004). All of this trade has originated
from Papua New Guinea, and most of it
has been recorded as ranched
specimens. A 2000 market study
revealed that this species was
threatened by commerce in Germany
(Melisch 2000), where the market price
was reportedly US$8700 per pair
(Schiitz 2000). The southern tailed
birdwing is now listed on the European
Commission’s Annex B, which regulates
imports of certain species into Europe,
and requires that trade in these species
is not detrimental to the survival of wild
populations (see Oaxacan swallowtail,
D.). While the reason for the decrease in
trade volume for this species is
unknown (W. Iamo, pers. comm. 2004),
its listing on Annex B may account for
the decrease in trade because several of
the major importers are from European
countries. This information suggests
that this species is not threatened by
overutilization for commercial,

recreational, scientific, or educational
purposes.

C. Disease or predation: Parasitic flies
have been known to attack southern
tailed birdwings in the wild (Collins
and Morris 1985). However, there is no
specific information to suggest that
these parasites are currently threatening
existing populations, and we are
unaware of any other disease or
predators that pose a threat to this
species. Thus, we conclude that disease
or predation is not a current threat to
this species.

D. The inadequacy of existing
regulatory mechanisms: In 1966, Papua
New Guinea declared the southern
tailed birdwing protected under the
Fauna Protection Control Act, which
requires an amendment to the
legislation to allow any controlled
utilization of the species. Wild
collection is prohibited, and wild-
collected specimens are banned from
international trade (W. Iamo, pers.
comm. August 2004; G.R. Kula, pers.
comm.; 1994 Parsons 1991). Only
properly CITES-permitted adults are
allowed in international trade (IFTA
2004), and import of these specimens
into Europe requires a further non-
detriment finding in addition to the
CITES findings made by exporting
countries (see D., above). Based on the
above information, this species is not
currently threatened by the inadequacy
of existing regulatory mechanisms.

E. Other natural or manmade factors
affecting its continued existence: There
is no information to suggest that this
species is subject to threats other than
those listed above.

In summary, in addition to the
discovery of new populations, the
southern tailed birdwing is not subject
to significant threats that cause the
species to be threatened with extinction
throughout a significant portion of its
range, and therefore we have
determined that listing of this species is
not warranted.

Findings on Species for Which Listing Is
Warranted but Precluded

Harris’ Mimic Swallowtail (Eurytides
lysithous harrisianus Hiibner 1821)

Harris’ mimic swallowtail is native to
sub-coastal woods on unflooded fringes
of “restinga” (swamp) habitat in the
Atlantic Forest of Brazil. Paraguay also
has been reported as a range country
(Collins and Morse 1985; Funet 2004),
but there is no information on colonies
there. Larvae feed on Annona acutifolia
Sass. ex R.E. Fries (common name
unknown). Juveniles are occasionally
reported on Rollinia laurifolia Schltdl.
(common name unknown). Adults feed
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on species in a variety of genera from
several plant families (including
Annonaceae [custard-apple family],
Asteraceae [daisy family], Fabaceae
[legume family], Rubiaceae [madder
family], and Verbenaceae [verbena
family]). This subspecies is not listed in
the 2003 IUCN Red List of Threatened
Species (IUCN 2003).

Previously reported in the two
Brazilian states of Espirito Santo and
Rio de Janeiro, this subspecies is
confirmed only in the latter locality
(Brown 1996). This has been interpreted
as an indication that the subspecies has
been extirpated from Espirito Santo
(Collins and Morse 1985; Xerces 2004).
However, Brown postulates that this
could be due to misidentification due to
mimicry (Keith S. Brown, Jr., Livre-
Docent, Universidade Estadual de
Campinas, Brazil, pers. comm. 2004).
Swallowtails occupying similar ranges
may exhibit mimicry such that
unrelated species resemble each other.
The specific purpose of this mimicry is
unknown, but it may be a defense
mechanism. Although scientifically
unproven, one form of mimicry, known
as Batesian mimicry, consists of a
palatable species (the mimic) that
resembles an unpalatable species (the
model). It is theorized that a predator
(such as a bird) attempting to eat the
unpalatable model will avoid that and
other similar-looking butterflies in the
future. For such mimicry systems to be
effective, it is generally believed that the
mimic must maintain lower population
numbers than the model.

Harris’ mimic swallowtail is
polymorphic, mimicking at least three
species of Parides throughout its range.
There are two Harris’ mimic swallowtail
morphs (color patterns): the
sebastianus-rurik morph, which mimics
Parides zacynthus Fabricius (common
name unknown) and the subspecies
Parides nephalion Godart (cattle heart
swallowtail); and, the ascanius morph,
which mimics the Fluminese
swallowtail, also a subject of this
petition finding (Collins and Morse
1985; K.S. Brown, Jr., pers. comm.
2004). The sebastianus-rurik morph is
less common than the ascanius morph,
the latter of which constituted about
70% of the population during a nearly
decade-long mark-recapture study
(Brown 1996). The ascanius morph
generally persists farther north than the
Fluminese swallowtail. Thus, it is
possible that Harris’ mimic swallowtail
exists to the north, in Espirito Santo,
where suitable habitat exists, but that it
has been mistaken for the Fluminese
swallowtail (Brown 1991; Otero and
Brown 1984; Dr. Robert Robbins,
Research Entomologist, National

Museum of Natural History, Department
of Entomology, Smithsonian Institution,
Washington, DC pers. comm. 2004).

Brown (1996) monitored the only
known colony of the species (in Rio de
Janeiro) from 1984 to 1991, during
which time the population size ranged
from 50 to 250 individuals. Adults fly
at an elevation of 1000 meters, and
brood only once per year, being found
almost exclusively from September to
December. This colony is currently
reported to be viable, vigorous, and
stable (K. Brown, Jr., pers. comm. 2004).
In 1997, another colony of unknown
size was discovered in the Poco das
Antas Biological Reserve (Rio de
Janeiro), where it had not been seen in
30 years. According to Brown, it is
likely that more colonies exist between
these two known localities and in other
places, and he further states that their
flight habits “do not favor recording by
visitors * * * it is also very hard to
find, see, or capture” (K. Brown, Jr.,
pers. comm. 2004).

A. Present or threatened destruction,
modification, or curtailment of its
habitat or range: Habitat destruction
prompted experts to consider this
species to be either endangered (Collins
and Morris 1985; Tyler et al. 1994) or
critically endangered (Brown 1996). The
mix of dense and open habitat preferred
by adult Harris’ mimic swallowtails is
no longer the dominant vegetation type
in Rio de Janeiro. With this habitat
almost entirely gone, the subspecies is
found only in sub-coastal areas adjacent
to “restinga” (swamp) habitat (Otero
and Brown 1984). Considered the most
endangered vegetation type in the world
(Conservation International 2004),
restinga swampland has been converted
to rice fields and drained for urban
development and cattle pastures (Otero
and Brown 1984; WWF 2004a). In 1985,
development threatened the only known
colony (Collins and Morris 1985). The
State of Rio de Janeiro harbors the
densest human population in Brazil,
and the city suffers from air and water
pollution (CIA 2004; Conservation
International 2004). The Poco das Antas
Reserve (site of the recently discovered
colony of Harris’ mimic swallowtail) is
plagued by fires. Established in 1973
and presently encompassing an area of
approximately 6,883 square meters
(WWF 2004b), the Reserve has suffered
at least six fires since 1989 (Anonymous
1997; Bryant 2002; Kyodo World
Service 2000; Reuters 2002; Singapore
National Zoo 2000). At least two of
these fires were attributed to human
causes (Anonymous 1997; Kyodo World
Service 2000). Fire breaks have been
constructed in the Reserve to help
contain future fires, but regeneration of

previously burned areas has been
reportedly slow (Singapore National
Z.00 2000). Thus, we conclude that this
subspecies is threatened by the present
or threatened destruction, modification,
or curtailment of its habitat or range
throughout a significant portion of its
range, although thus far we are not
aware of a direct impact on the two
known colonies of this species.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes: There is no documentation of
overutilization of this subspecies.
However, it is possible that this species
is inadvertently entering trade
misidentified as Parides spp., although
there is no specific information on this.

C. Disease or predation: There is no
information to suggest that this species
is subject to any threat from disease or
predation.

D. Inadequacy of existing regulatory
mechanisms: Instituto Brasileiro do
Meio Ambiente de dos Recursos
Naturais Renovaveis; Brazil’s
Environmental Ministry (IBAMA) listed
this species as “strictly protected” in
1989. As such, collection and trade are
prohibited (Brown 1996). It is unclear
whether the discovery of a second
colony in the Poco das Antas Biological
Reserve, home of the charismatic golden
lion tamarin (Leontopithecus rosalia),
will benefit Harris’ mimic swallowtail.
The Reserve continues to be threatened
by inadequate protection, unresolved
land disputes, and illegal encroachment
by landless peasants (Conservation
International 2004). In 2002, criteria
were established for land use and
occupation within a newly established
environmentally protected basin along
the river where the new population of
this species was found. How or whether
these criteria account for invertebrates is
unknown (WWF 2004b). Thus, the
regulatory mechanisms in existence may
be inadequate to protect this species.

E. Other natural or manmade factors
affecting its continued existence: Other
than the above-mentioned fires, some of
which may have been natural events,
there are no other factors known to
affect this species’ continued existence.

In summary, although additional
populations may exist, there are only
two confirmed localities of Harris’
mimic swallowtail. This subspecies
appears to be generally threatened by
habitat destruction (clearing and fire)
and the potential of overutilization for
commercial purposes. While regulatory
mechanisms are in place to control
commercial trade, it is unclear whether
existing regulatory mechanisms are
adequately protecting the species’
habitat. The combination of these
factors threatens this subspecies
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throughout a significant portion of its
range.

Harris’ mimic swallowtail is a
subspecies that faces threats that are low
to moderate in magnitude and non-
imminent. It therefore receives a priority
rank of 12.

Jamaican kite Swallowtail (Eurytides
marcellinus Doubleday 1846)

The Jamaican kite is endemic to
Jamaica. The only known larval
foodplant is Oxandra lanceolata Baill.
(West Indian lancewood) (Bailey 1994;
Brown and Heineman 1972; Garraway et
al. 1993; Xerces 2004). There is no
information as to adult food preferences.
Despite the presence of the larval
foodplant throughout the island, and
although the species probably disperses
only within 3 kilometers of its breeding
site, the only confirmed breeding site is
Rozelle, located in the extreme
southeastern Parish of St. Thomas
(Bailey 1994; Brown and Heineman
1972; Garraway ef al. 1993; R. Robbins,
pers. comm. 2004; Strong and Johnson
2001; WRC 2001; Dr. T.W. Turner,
President, Caribbean Surveys Ltd.,
Florida, pers. comm. 1994). Reputedly
unpredictable and sporadic in
appearance, the Jamaican kite
swallowtail generally maintains low
population levels, but becomes locally
abundant for a week or two at its only
known breeding site, where it regularly
broods in the early summer and
sometimes again in early fall (Collins
and Morris 1985; Garraway et al. 1993;
Smith et al. 1994). Episodic population
explosions have been recorded, with
large westerly migrations of males when
population numbers are high (Brown
and Heineman 1972; Collins and Morris
1985; Garraway et al. 1993). Large
numbers were reported in western
parishes in the 1940s and 1950s (Bailey
1994; Garraway et al. 1993). Adults have
recently been sighted in the parishes of
St. Andrew, St. Ann, Trelawny, and
Westmoreland on the extreme western
coast, and the species has reportedly
visited Florida (Bailey 1994; Funet
2004; Smith et al. 1994; WRC 2001).

A. Present or threatened destruction,
modification, or curtailment of its
habitat or range: Mining operations,
deforestation, and a lack of public
awareness for conservation issues are
problematic on the entire island (WWF
2001). The only confirmed breeding site
has undergone extensive habitat
destruction for agriculture and industry,
prompting many experts to designate
the Jamaican kite swallowtail as
Vulnerable (Collins and Morris 1983;
IUCN 2003; New and Collins 1991;
Tyler et al. 1994). The larval hostplant,
West Indian lancewood (native to

Jamaica, Cuba, Hispaniola, and Puerto
Rico), is a commercially desirable tree.
Its yellow wood is used to make fishing
rods, pool cues, and other products
(Windsor Plywood 2004). This tree
species reportedly does poorly in
disturbed habitats (Collins and Morris
1985). Habitat destruction continues to
be a primary threat to this species (Dr.
Audette Baillie, Research Fellow,
Department of Life Sciences, University
of the West Indies, Jamaica, pers. comm.
2004).

B. Overutilization for commercial,
recreational, scientific, or educational
purposes: A survey of German markets
concluded that this species is
threatened by commercial trade
(Melisch 2000). Schiitz (2000) reported
the asking price for a female Jamaican
kite swallowtail as US$150. This species
is neither listed under CITES nor on the
European Commission’s Annex B, both
of which regulate international trade.
The Jamaican kite swallowtail is not
bred in captivity and, in particular,
there is no organized captive-breeding
program for this species in Jamaica (A.
Baillie, pers. comm. 2004). Thus,
overutilization for commercial purposes
may be a threat to the Jamaican kite
swallowtail.

C. Disease or predation: There is no
information to suggest that this species
is subject to any threat from disease or
predation.

D. Inadequacy of existing regulatory
mechanisms: Listed as an endemic
species, Jamaica does not consider the
Jamaican kite swallowtail to be
threatened, and therefore, it is not
protected by the Wildlife Protection Act
of 1998 (NEPA 2004a); according to the
National Environment and Planning
Agency (NEPA), this protects only
“specified species” (NEPA 2004b).
However, all requests to collect endemic
wildlife in Jamaica must be directed to
NEPA for approval (A. Baillie, pers.
comm. 2004). The protected area
network has been plagued with staff
shortages and inadequate fines for
violators (WWF 2001). The John Crow
Mountains, spanning several parishes
where adult Jamaican kite swallowtails
have been seen, was declared a
protected area in 1993 (Anonymous
n.d.). Cockpit Country, the terrain of
which has made it veritably
impenetrable to humans, became part of
the Parks-in-Peril project in 2001.
Cockpit Country is located in Trelawny
Parish, where adult Jamaican kite
swallowtails have recently been sighted.
The status of the species in this area
may be clarified as researchers conduct
surveys for the CITES Appendix-I
swallowtail (Pterourus homerus)
occupying the same area (TNC 2004;

WRC 2002). The presence of the
Jamaican kite swallowtail in Rozelle and
Cockpit Country has prompted NEPA to
seek protected-area status for both
locations within the next 5-7 years
(Anonymous 2003). It is unclear how or
whether the Jamaican protected-area
network benefits the Jamaican kite
swallowtail or protects it from the
above-mentioned potential threats of
habitat loss and commercial utilization.

E. Other natural or manmade factors
affecting its continued existence:
Jamaica lies within the Atlantic
hurricane belt and is subject to severe
tropical weather, such as tropical waves,
tropical depressions, tropical storms,
and hurricanes (Mahlung 2001). In the
last 16 years, Jamaica has been
devastated by a tropical storm (George
1998), a Category 3 hurricane (Gilbert
1988), and two Category 5 hurricanes
(Mitch 1998; Ivan 2004). Hurricanes
Gilbert and Ivan caused extensive
damage throughout the island,
including Rozelle, the only known
breeding site for this species. In 1989,
75 percent of Rozelle Beach was eroded,
and extensive beach erosion occurred
again in 2004 (Anderson 1989; Lehman
1999; Go Local Jamaica 2004). These
stochastic events are likely to have an
adverse effect on this species’ continued
existence.

In summary, the Jamaican kite
swallowtail has only one known
breeding site. This species is threatened
by habitat destruction from human
activity and catastrophic natural storm
events. Storms, such as hurricanes, can
also directly kill these butterflies. The
species is also potentially threatened by
collection and inadequate protection of
its habitat; this species is not
specifically protected by law. The
combination of these factors potentially
threatens this species throughout a
significant portion of its range.

The Jamaican kite swallowtail is a
species that does not represent a
monotypic genus. It faces threats that
are high in magnitude, but non-
imminent. It therefore receives a priority
rank of 5.

Fluminese Swallowtail (Parides
ascanius Cramer 1775)

The Fluminese swallowtail is
endemic to Brazil. Residing in
“restinga’” (swamp) habitat in the
Atlantic Forest of Brazil, adults can be
found flying in scrubby to urbanized
locations (K.S. Brown, Jr., pers. comm.
2004). The only known larval foodplant
is the poisonous vine Aristolochia
macroura Gomez (Dutchman’s pipe),
which has a wider distribution than the
butterfly itself (Otero and Brown 1984).
There is no information as to adult
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foodplant preferences. This species has
been reported from three Brazilian
States: Rio de Janeiro, Espirito Santo,
and Sao Paulo. Although ideal habitat
exists in all three States, Rio de Janeiro
harbors the only colonies confirmed in
the past 50 years (Otero and Brown
1984), perhaps due to mislabeling of
initial collections (K.S. Brown, Jr., pers.
comm. 2004). Assessed by the IUCN as
Vulnerable, the species is sparsely
distributed at best, becoming seasonally
common, with sightings of up to 50
individuals in one morning (IUCN 2003;
Otero and Brown 1984; Tyler et al.
1994).

Populations are localized but colonies
require a large area to maintain a viable
population (Otero and Brown 1984). In
a study conducted from 1984 to 1991,
Brown (1996) found that a colony varied
greatly (from 20 to 100 individuals)
from year to year, and individuals flew
distances of 1000 meters. Although it
was presumed that many populations
had gone extinct since 1970 and that no
new colonies remained to be
discovered, other large colonies have
been found in Rio de Janeiro state, both
far inland and within the Poco das
Antas Biological Reserve (K.S. Brown,
Jr., pers. comm. 2004; Collins and
Morris 1985; Otero and Brown 1984). In
a recent visit to Poco das Antas, Dr.
Robert Robbins (pers. comm. 2004)
reported that the Fluminese swallowtail
was “‘everywhere.” All colonies
continue to be monitored (K.S. Brown,
Jr., pers. comm. 2004).

A. Present or threatened destruction,
modification, or curtailment of its
habitat or range: The range of this
species overlaps with Harris’ mimic
swallowtail, and the restinga
swampland habitat upon which the
Fluminese swallowtail depends for
breeding is threatened by urbanization,
conversion for cultivation and cattle
ranching, and arson (see Harris’ mimic
swallowtail, A., above). The Fluminese
swallowtail is particularly threatened by
arson in the Poco das Antas Biological
Reserve, because this is the only
protected area large enough to maintain
a viable Fluminese swallowtail colony
(Otero and Brown 1984). Thus, a
significant portion of this species’ range
is potentially threatened with habitat
destruction.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes: This butterfly is “‘easy to
catch,” and although “many people
have bred the species,” there is no
formal effort to ranch the species (K.S.
Brown, Jr., pers. comm. 2004). A survey
of German markets reported female
Fluminese swallowtails selling for
US$560 (Melisch 2000; Schiitz 2000),

which is an indicator of the potential
threat from commercial trade. This
species is advertised for sale in Japan
with the provision that no sales can be
made of dry or live insects to the
“United States of America from Central
and South America also CITES
butterflies” (http://
www.worldinsect.com/). This species is
not listed under CITES but is listed on
the European Commission’s Annex B,
which regulates imports of certain
species into Europe (see Papilio
esperanza, B.). It is unclear how this has
affected trade in this species. Based on
the above information, this species is
potentially threatened by overutilization
for commercial purposes.

C. Disease or predation: There is no
information to suggest that this species
is subject to any threat from disease or
predation.

D. Inadequacy of existing regulatory
mechanisms: In 1973, the Fluminese
swallowtail became the first insect
placed on Brazil’s list of animals
threatened with extinction, and the
species is currently considered
imperiled by IBAMA, the Brazilian
Environment Ministry (MMA 2004;
Otero and Brown 1984). Although the
species is strictly protected from
commerce, fines are apparently either
nonexistent or too nominal to dissuade
commercial collection (K.S. Brown, Jr.,
pers. comm. 2004). It is also unclear
what measures have been taken to
reduce habitat destruction, for which
the species was originally listed in 1973
(Otero and Brown 1984). The protection
afforded Fluminese swallowtail
populations within Poco das Antas
Biological Reserve is also unknown (see
Harris’ mimic swallowtail, D.). Thus,
the regulatory mechanisms in existence
may be inadequate to protect this
species.

E. Other natural or manmade factors
affecting its continued existence: Other
than the fires, mentioned above, some of
which may have been natural events,
there are no other factors known to
affect this species’ continued existence.

In summary, there are several known
Fluminese swallowtail colonies, each
requiring a large area to maintain a
viable population, and only one occurs
within a protected area. This species is
threatened by habitat destruction and
the potential inadequacy of regulatory
mechanisms to protect the species’
habitat, particularly in the Poco das
Antas Biological Reserve, considered
the only protected area large enough to
maintain a viable population. This
species is also potentially threatened by
overutilization for commercial purposes
and inadequate penalties to thwart
commercial collection. The combination

of these factors potentially threatens this
species throughout a significant portion
of its range.

The Fluminese swallowtail is a
species that does not represent a
monotypic genus. It faces threats that
are high in magnitude but non-
imminent. It therefore receives a priority
rank of 5.

Hahnel’s Amazonian Swallowtail
(Parides hahneli Staudinger 1882)

Hahnel’s Amazonian swallowtail is
endemic to three localities in the sandy
tributaries of the lower middle Amazon
Basin in Brazil (Collins and Morris
1985; New and Collins 1991; Tyler et al.
1994). The identification of the larval
hostplant is unknown, but it is believed
to be either Aristolochia lanceolato-
lorato S. Moore (common name
unknown) or A. acutifolia Sass. ex R.E.
Fries (common name unknown). This
species occupies a fairly wide range, but
“the area of its range is very lightly
populated” (K.S. Brown, Jr., pers.
comm. 2004). The restricted nature of its
habitat was determined only in the
1990s (R. Robbins, pers. comm. 2004).
Populations are characterized as very
local, rare, and patchy in distribution
(Collins and Morris 1985; Tyler et al.
1994). Until 1973, this species was
known only in one location; two
additional localized colonies were
discovered in 1973 (Brown 1996;
Collins and Morris 1985). There have
been no recent discoveries of new
populations (K.S. Brown, Jr., pers.
comm. 2004). This species is sympatric
(occupies the same range) with several
butterflies, including at least two,
Methona and Thyrides (common names
unknown), that it reportedly mimics,
and the subspecies Parides chabrias
ygdrasilla (common name
unknown)(Brown 1996). In 1996, when
this species was last assessed by the
IUCN, there was insufficient data to
determine its status (IUCN 2003).

A. Present or threatened destruction,
modification, or curtailment of its
habitat or range: Citing potential threats
from habitat destruction, New and
Collins (1991) considered the possibility
that this species was critically
threatened. Because the species’
ecological requirements are not well
understood, habitat destruction could be
a factor, but specific threats cannot be
clearly identified. Therefore, we are
unable to determine whether this
species is or may be threatened by
habitat destruction.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes: Although the species flies
high, making it harder to catch, “local
people can at times effectively reduce
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populations since they know [this
species’] habits’-(K.S. Brown, Jr., pers.
comm. 2004). Many experts agree that
species with restricted distributions or
localized populations, such as Hahnel’s
Amazonian swallowtail, are more
vulnerable to over-collection than those
with a wider distribution (K.S. Brown,
Jr., pers. comm. 2004; R. Robbins, pers.
comm. 2004). Commercial exploitation
is a potential threat to this species
(Melisch 2000; New and Collins 1991;
Schiitz 2000; Tyler et al. 1994). A
survey of German markets found
swallowtails to be among the most
popular species being sold; Hahnel’s
Amazonian swallowtail has sold for
USD$200 per pair (Schiitz 2000). The
species is not listed under CITES. It is
listed on the European Commission’s
Annex B, which regulates imports of
certain species into Europe (see Papilio
esperanza, B.), but it is unclear how this
listing has affected trade in this species.
As such, we believe that overutilziation
for commercial purposes may constitute
a threat to the survival of the species.

C. Disease or predation: There is no
information to suggest that this species
is subject to any threat from disease or
predation.

D. Inadequacy of existing regulatory
mechanisms: Hahnel’s Amazonian
swallowtail is listed as a species ‘“‘under
study” (Brown 1996). It is not listed on
the Brazilian list of animals threatened
with extinction (MMA 2004). This may
be due to the species’ wide range and
tendency to be locally common (K.S.
Brown, Jr., pers. comm. 2004).

E. Other natural or manmade factors
affecting its continued existence: There
is potential for foodplant competition
with a sympatric butterfly, Parides
chabrias ygdrasilla (common name
unknown) (Collins and Morris 1985).

Hahnel’s Amazonian swallowtail is
known from only three localities and
consists of highly localized populations,
which makes them potentially
vulnerable to over-collection.

Hahnel’s Amazonian swallowtail is a
species that does not represent a
monotypic genus. It faces threats that
are low to moderate in magnitude, and
the immediacy of the threat is non-
imminent. Therefore, it receives a
priority rank of 11.

Kaiser-I-Hind Swallowtail (Teinopalpus
imperialis Hope 1843)

The Kaiser-I-Hind swallowtail is
native to the Himalayan regions of
Bhutan, China, India, Laos, Myanmar,
Nepal, Thailand, and Vietnam.
Preferring undisturbed montane
deciduous forests, this fast-flying
species flies near the treetops at
altitudes of 1500-3050 m (Bond 1964;

Igarashi 2001; Tordoff et al. 1999). The
larval foodplant may differ across the
species’ range, including Magnolia
campbellii Hook.f. and Thompson in
China (Yen and Yang 2001); Magnolia
spp. L. in Vietnam (Funet 2004);
Daphne spp. L. in India, Nepal, and
Myanmar (Funet 2004); and Daphne
nipalensis (authority and common name
unknown) in India (Robinson et al.
2004). Though this species was first
described in 1843, its life history was
not well characterized until 1986
(Igarashi and Fukuda 2000). The Kaiser-
I-Hind swallowtail produces two broods
per year (spring and late summer)
(Igarashi 2001). Females are much larger
and rarer than males (Bond 1964).

The species’ range is larger today than
known at the time of the original
petition, with confirmed reports in Laos,
Thailand, and Vietnam (FAO 2001;
Igarashi 2001; Masui and Uehara 2000;
Osada et al. 1999). The range of the
Kaiser-I-Hind swallowtail overlaps with
that of its close relative, the golden
Kaiser-I-Hind swallowtail (Teinopalpus
aureus) in Laos and Vietnam. The
golden Kaiser-I-Hind swallowtail, which
is listed in CITES Appendix I, is
generally larger than the Kaiser-I-Hind
swallowtail (Masui and Uehara 2000;
Igarashi 2001). The IUCN lists the
Kaiser-I-Hind swallowtail in the
category of least concern (IUCN 2003),
but it is considered ‘“‘rare” by Collins
and Morris (1985) and Tyler et al.
(1994). Despite its widespread
distribution, local populations are not
abundant (Collins and Morris 1985).
The actual population status in Bhutan,
India, Laos, Myanmar, and Thailand is
unknown, although it has been
confirmed to be extant in Nepal,
Thailand, and Vietnam. No butterflies
are listed on the 1992 Red Data Book of
Vietnam (Trai and Richardson 1999). In
1994, Chinese experts considered the
species to be in “immediate danger of
extinction,” with no verified
occurrences in half a century (Professor
Wang Sung, Executive Vice Chairman of
the Endangered Species Scientific
Commission of China, pers. comm.
1994). However, recent publications
indicate that the species remains extant
in China, although there is no
information on population status (Pai
and Wang 1998; Pai et al. 1996;
Watanabe 1997; Yen and Yang 2001).

A. Present or threatened destruction,
modification, or curtailment of its
habitat or range: Despite a Chinese
moratorium on logging in 1999, Kaiser-
I-Hind swallowtail populations
continued to be threatened by
commercial and illegal logging in 2001
(Yen and Yang 2001). In Nepal, the
species is threatened by limestone

mining activities (E-Law 2002), and a
recent report to by the Nepal Forest
Ministry considers habitat destruction
to be a critical threat to biodiversity,
including this species (HMGN 2002). In
Vietnam, the species is confirmed in
three Nature Reserves, in areas where
disturbance levels are low (Lien 2003;
Tordoff et al. 1999; Trai and Richardson
1999). Habitat degradation
(deforestation and land conversion) is a
primary threat to this species in
Thailand (FAO 2001). Thus, this species
is known to be threatened by habitat
destruction in some of its countries.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes: The Kaiser-I-Hind swallowtail
was listed in CITES Appendix II in 1987
and is listed in Annex B of the European
Union’s Council Regulation (see
Oaxacan swallowtail, D.). CITES trade
data, obtained from the World
Conservation Monitoring Centre,
indicate that only 152 Kaiser-I-Hind
swallowtail specimens were traded
between 1991 and 2002, and originated
primarily from China (John Caldwell,
WCMC, pers. comm. 2004). Nearly half
of these were imported into the United
States, all originating from China and
declared as wild-collected. In a 3-month
period (June—August 2004), a dealer in
China sold 23 unmounted specimens: 4
to one buyer in Germany and the rest to
buyers in the United States. The average
selling price was US$107 for females
and US$45 for males. This commercial
activity could not be compared with
CITES trade data because the 2004
CITES data will not be available until
October 31, 2005. The Kaiser-I-Hind and
golden Kaiser-I-Hind swallowtails
resemble each other and both are
commercially valuable. The species’
ranges overlap in at least two, possibly
three, range countries, so there is a
potential for both species to be collected
due to their resemblance to each other.

There are unconfirmed reports that
this species is being captive-bred in
China (Yen and Yang 2001), where it is
considered to be more valuable than the
southern tailed birdwing (Watanabe
1997). In Nepal, collectors would
commonly lie in wait for the butterflies
in mountaintop encampments (New and
Collins 1991). According to the Nepal
Forestry Ministry, the high commercial
value of endangered species on the local
and international market may result in
local extinctions of many of Nepal’s
most endangered plants and animals,
including this species (HMGN 2002).
Unsustainable collection (for
consumption or souvenirs) is a primary
threat to this species in Thailand (FAO
2001). Thus, overutilization for
commercial purposes threatens this
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species throughout a significant portion
of its range.

C. Disease or predation: There is no
information to suggest that this species
is subject to any threat from disease or
predation.

D. Inadequacy of existing regulatory
mechanisms: The Kaiser-I-Hind
swallowtail is not protected under the
Wildlife Conservation law of Taiwan
(Yen and Yang 2001). In Nepal, where
it is listed as threatened, the species is
protected by the National Parks and
Wildlife Conservation Act of 1973
(HMGN 2002). Protective legislation in
India and Nepal has previously been
considered ineffective (New and Collins
1991). In Thailand, the Kaiser-I-Hind
swallowtail is listed under the 1992
Wildlife Reservation and Protection Act
of 1992, which makes it illegal to collect
(whether wild or dead) or to have the
species in one’s possession (FAO 2001).
Despite regulation in international trade
by CITES and on Annex B in Europe, we
believe that this species is threatened by
a lack of specific regulatory mechanisms
for the species itself as well as its
habitat throughout a significant portion
of its range.

E. Other natural or manmade factors
affecting its continued existence: A
review of the available information did
not indicate that this species was
threatened by other factors.

In summary, the Kaiser-I-Hind
swallowtail is a wide-ranging species
that is experiencing varying degrees of
threat throughout its range. There is
potential for habitat destruction in at
least four range countries, and
collection for commercial purposes is
reported throughout its range. However,
regulatory mechanisms may not be
adequately protecting the species from
these threats. The combination of these
factors potentially threatens this species
throughout a significant portion of its
range.

The Kaiser-I-Hind swallowtail does
not represent a monotypic genus. It
faces threats that are low to moderate in

magnitude and imminent. It therefore
receives a priority rank of 8.

Summary of Findings

The Service has carefully assessed the
best scientific and commercial
information available regarding the
present and future threats facing the
seven foreign butterfly species in this
petition. Based on our review, we find
that two species, the Oaxacan
swallowtail and southern tailed
birdwing, do not warrant listing under
the Act because, as summarized above
for each of these species, new
populations have been discovered and
neither species is subject to significant
threats that cause the species to be
threatened with extinction throughout a
significant portion of its range. Further,
both are strictly protected within their
respective ranges. Thus, this
determination of not warranted for these
two butterfly species constitutes the
agency’s final action on these species at
this time. However, we request that you
submit any new information for these
species concerning status and threats
whenever it becomes available. This
information will help us monitor the
status of these species and encourage
their conservation.

We also find, as discussed above, that
the remaining five species, Harris’
mimic swallowtail, the Jamacian kite
swallowtail, the Fluminese swallowtail,
Hahnel’s Amazonian swallowtail, and
the Kaiser-I-Hind swallowtail, warrant
listing as threatened. However, the
publication of a proposed rule to list
these species remains precluded by
other higher-priority listing actions.
Section 4(b)(3)(B)(iii) of the Act
indicates that the Service may make
warranted-but-precluded findings with
regard to cases in which (1) an
immediate proposed rule is precluded
by higher-priority proposals to list
species as endangered or threatened,
and (2) expeditious progress is being
made on other listing measures.
Expeditious progress in listing
endangered and threatened species is

being made, and our progress on listing
species previously found to be
warranted but precluded is reported
annually in the Federal Register. Our
most recent annual notice on these 12-
month “resubmitted”” petition findings
on foreign species was published on
May 21, 2004 (69 FR 29354). We
published a complete description of our
listing priority system on September 21,
1983 (48 FR 43098). The listing priority
number for each of the five butterfly
species found to be warranted but
precluded is presented in Table 1. Other
foreign species, comprising a large
number of birds covered by petitions
received in 1980 and 1991, have listing
priority numbers that are equal to or
higher than those of at least some of the
butterflies.

As required by Section 4(b)(3)(C)(i) of
the Act, the Service will reassess the
warranted-but-precluded finding when
we publish our annual notice on
resubmitted petition findings for foreign
species. The Service seeks data and
comments from the public on this
petition finding. We will continue to
monitor the status of these species as
new information becomes available. Our
review of any new information received
will determine if a change in status is
warranted, including the need to list
any species on an emergency basis.

References Cited

A complete list of all references cited
in this petition finding is available on
request from the Division of Scientific
Authority (see ADDRESSES section).

Author

The primary author of this document
is Dr. Patricia De Angelis, Division of
Scientific Authority, U.S. Fish and
Wildlife Service, 4401 North Fairfax
Drive, Room 750, Arlington, Virginia
22203.

Authority

The authority for this action is the
Endangered Species Act (16 U.S.C. 1531
et seq.).

TABLE 1.—PETITION FINDING FOR SEVEN FOREIGN SPECIES OF SWALLOWTAIL BUTTERFLIES (FAMILY: PAPILIONIDAE)
[R=listing not warranted/removed; C=listing warranted but precluded]

Status
Scientific name

Category Priority

Synonyms

Common name

Historic range

Eurytides lysithous
harrisianus.

Eurytides marcellinus

Graphium lysithous
harrisianus; Mimoides
lysithous harrisianus.

Graphium marcellinus;
Neographium marcellinus;
Protographium
marcellinus (nom. inv.);
Protesilaus marcellinus.

Harris’ mimic swallowtail

Jamaican kite swallowtail
Blue swallowtail.

Brazil, Paraguay (?).

Jamaica.
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TABLE 1.—PETITION FINDING FOR SEVEN FOREIGN SPECIES OF SWALLOWTAIL BUTTERFLIES (FAMILY: PAPILIONIDAE)—

Continued
[R=listing not warranted/removed; C=listing warranted but precluded]
Status
Scientific name Synonyms Common name Historic range
Category Priority
R na ... Papilio esperanza ............... Pterourus esperanza Oaxacan swallowtail, La Mexico.
Heraclides esperanza. llamadora.
C e 5 i Parides ascanius ................ N/A e Fluminese swallowtail, Brazil.
Ascanius swallowtail.
C e 11 Parides hahneli ................... N/A e Hahnel’'s Amazonian swal- Brazil.
lowtail.
R na ... Ornithoptera meridionalis .... | Troides meridionalis; Southern tailed birdwing ..... Indonesia, Papua New
Schoenbergia Guinea.
meridionalis.
C o 8 s Teinopalpus imperialis ........ N/A i Kaiser-I-Hind swallowtail, Bhutan, China, India, Laos,
Emperor of India. Myanmar, Nepal, Thai-
land, Vietnam.

Dated: November 18, 2004.
Marshall P. Jones, Jr.,
Deputy Director, Fish and Wildlife Service.
[FR Doc. 04-26611 Filed 12—-6—04; 8:45 am]|
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 041117321-4321-01; 1.D.
110904D]

RIN 0648—-AS37

Fisheries of the Exclusive Economic
Zone Off Alaska; Aleutian Islands
Subarea Directed Pollock Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS issues a proposed rule
that would implement Amendment 82
to the Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area
(FMP). Amendment 82, if approved,
would establish a framework for
management of the Aleutian Islands
subarea (Al) directed pollock fishery.
This action is necessary to implement
provisions of the Consolidated
Appropriations Act of 2004 that require
the Al directed pollock fishery to be
allocated to the Aleut Corporation for
the purpose of economic development
of Adak, Alaska. This action is intended
to promote the goals and objectives of
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), the FMP,

Consolidated Appropriations Act of
2004, and other applicable laws.

DATES: Written comments must be
received by January 21, 2005.

ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Lori Durall. Comments may be
submitted by:

e Mail: P.O. Box 21668, Juneau, AK
99802.

¢ Hand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

e Fax: 907-586—7557.

e E-mail: BSA82-0648-
AS37@noaa.gov. Include in the subject
line the following document identifier:
Al pollock proposed rule. E-mail
comments, with or without attachments,
are limited to 5 megabytes.

e Webform at the Federal
eRulemaking Portal:
www.regulations.gov. Follow the
instructions at that site for submitting
comments.

Copies of the Environmental
Assessment/Regulatory Impact Review
(EA/RIR) prepared for the proposed
rule, the 2000 FMP level biological
opinion, and the 2001 biological
opinion and its June 2003 supplement
for the Steller sea lion protection
measures may be obtained from the
addresses stated above or from the
Alaska Region NMFS website at
www.fakr.noaa.gov.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this proposed
rule may be submitted to NMFS, Alaska
Region, and by e-mail to
David Rostker@omb.eop.gov, or fax to
202-395-7285.

FOR FURTHER INFORMATION CONTACT:
Melanie Brown, 907-586—7228 or
melanie.brown@noaa.gov.

SUPPLEMENTARY INFORMATION: The
groundfish fisheries in the exclusive
economic zone of the Bering Sea and
Aleutian Islands management area
(BSAI) are managed under the FMP. The
North Pacific Fishery Management
Council (Council) prepared the FMP
under the authority of the Magnuson-
Stevens Act, 16 U.S.C. 1801, et seq.
Regulations implementing the FMP
appear at 50 CFR part 679. General
regulations governing U.S. fisheries also
appear at 50 CFR part 600.

The Council has submitted
Amendment 82 for review by the
Secretary of Commerce, and a Notice of
Availability of the amendment was
published in the Federal Register on
November 16, 2004 (69 FR 67107), with
comments on the amendment invited
through January 18, 2005. Comments
may address the FMP amendment, the
proposed rule, or both, but must be
received by January 18, 2005, to be
considered in the approval/disapproval
decision on the FMP amendment. All
comments received by that time,
whether specifically directed to the
FMP amendment or to the proposed
rule, will be considered in the approval/
disapproval decision on the FMP
Amendment.

Background

The Consolidated Appropriations Act
of 2004 (Public Law (Pub. L.) 108-199)
was signed into law on January 23,
2004. Section 803 of this law allocates
the Al directed pollock fishery to the
Aleut Corporation for economic
development of Adak, Alaska. The
statute permits the Aleut Corporation to
authorize one or more agents for
activities necessary for conducting the
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Al directed pollock fishery. Throughout
this preamble, the term “Aleut
Corporation” will mean the Aleut
Corporation or its authorized agent(s)
for purposes of describing activities
required for managing the Al directed
pollock fishery.

Public Law 108-199 requires the
Aleut Corporation’s selection of
participants in the AI directed pollock
fishery and limits participation to
American Fisheries Act (AFA) (Pub. L.
105-277, Title II of Division C) qualified
entities and vessels 60 feet (18.3 m) or
less in length overall (LOA) with certain
endorsements. Section 803(b) of Pub. L.
108-199 restricts the annual harvest of
pollock in the AI directed pollock
fishery by vessels 60 feet (18.3 m) LOA
or less to less than 25 percent of the
annual allocation until 2009, and to less
than 50 percent of the annual allocation
prior to 2013. These vessels must
receive 50 percent of the annual
directed pollock fishery allocation
starting in 2013 and beyond. A FMP
amendment and associated regulatory
amendments are needed to implement
these and other measures necessary to
manage this fishery pursuant to
provisions specified in Pub. L. 108-199.

The Council adopted Amendment 82
in June 2004 and clarified a portion of
its June action in October 2004. If
approved by the Secretary of Commerce,
Amendment 82 would revise the FMP to
establish the management framework for
the Al directed pollock fishery. This
proposed rule would implement the
following management provisions for
the AI directed pollock fishery:

1. Restrictions on the harvest
specifications for the Al directed
pollock fishery, including: limitations
on the size of the annual Al pollock
total allowable catch (TAC), limits on
the A season harvest of TAC, allocation
requirement for vessels 60 feet (18.3 m)
LOA or less, and reallocation provisions
for unharvested amounts of the Al
pollock allocations;

2. Provisions for fishery monitoring,
including: the Aleut Corporation’s
selection and NMFS’s approval of
vessels and processors participating in
the AI directed pollock fishery,
restrictions on having pollock from the
Al and either the Bering Sea subarea
(BS) or the Gulf of Alaska on a vessel
at one time, observer and scale
requirements, catch monitoring control
plans for shoreside and stationary
floating processors, and Aleut
Corporation’s and participants’
responsibility for ensuring the harvest
does not exceed the Al directed pollock
fishery allocation;

3. Reporting requirements; and

4. A new AI Chinook salmon
prohibited species catch limit that,
when reached, would close the existing
Chinook salmon savings areas in the AL

Prior to Pub. L. 108-199, the Al
directed pollock fishery was managed
pursuant to the AFA. The AFA allocated
the AI directed pollock fishery to
specific harvesters and processors
named in the AFA and specified in
regulations at 50 CFR part 679. Public
Law 108-199 supersedes portions of the
AFA and allocates all the Al directed
pollock fishery to the Aleut Corporation.
The implementation of Pub. L. 108-199
requires the amendment of AFA
provisions in the FMP and in the
regulations at 50 CFR part 679 to
provide for the allocation of the Al
directed pollock fishery to the Aleut
Corporation and for the management of
this fishery.

The allocation of pollock to the AFA
directed pollock fisheries under section
206(b) of the AFA now only pertains to
the BS pollock TAC given that Pub. L.
108-199 fully allocates the AI directed
pollock fishery to the Aleut Corporation.
Thus, AFA restrictions associated with
the directed pollock fishery, including
excessive harvesting and processing
shares under section 210(e) of the AFA,
now apply only to the AFA allocations
of BS pollock.

Similarly, AFA groundfish sideboard
provisions under section 211 of the AFA
would not apply to AFA entities while
those entities are participating in the Al
directed pollock fishery. Groundfish
species taken incidental to the Al
directed pollock fishery would be
deducted from the relevant TACs, and
fisheries for those species would be
managed by NMFS accordingly.
Pending the nature and scope of
incidental catch in the AI directed
pollock fishery, the Council could
consider separate groundfish sideboard
provisions for this fishery in the future.

Proposed Regulatory Amendments

The following describes the proposed
amendments to the regulations, by
section, that would be required to
implement the management provisions
for the AI directed pollock fishery
pursuant to Amendment 82 and Pub. L.
108-199.

§679.1 Authority

The BSAI pollock fisheries are
managed under the provisions of the
AFA. Certain provisions of the AFA
applicable to the AI directed pollock
fishery are superseded by Pub. L. 108—
199. Because the BSAI pollock fisheries
include the AI directed pollock fishery,
this proposed rule would revise
§679.1(k) to include the AI directed

pollock fishery in the paragraph title

and to include Pub. L. 108-199 in the
list of statutes applicable to the BSAI
pollock fisheries.

§ 679.2 Definitions

Several definitions would be revised
and four definitions would be added by
this proposed rule for the AI directed
pollock fishery.

The “Aleut Corporation” is identified
in Pub. L. 108-199 as a business
incorporated pursuant to the Alaska
Native Claims Settlement Act (43 U.S.C.
1601 et seq.). A definition of the Aleut
Corporation would be added by this
proposed rule to clarify the identity of
the corporation that would receive the
Al directed pollock fishery allocation.

A definition of the “Al directed
pollock fishery”” would be added to
mean the directed fishery for pollock
allocated to the Aleut Corporation. This
term does not include directed fishing
for pollock under the Western Alaska
Community Development Quota (CDQ)
Program that may occur in the AL

A vessel or processor selected by the
Aleut Corporation and approved by
NMEFS to harvest or process pollock in
the Al directed pollock fishery during a
fishing year (January 1 through
December 31) would be defined as an
“Aleut Corporation entity.” Section
679.2 would be revised to add a
definition for “Aleut Corporation
entity” to facilitate its reference in
regulations.

The proposed rule would add a
definition for a “designated contact for
the Aleut Corporation.” This individual
would be designated by the Aleut
Corporation as the contact person for
management of the Al directed pollock
fishery, including, but not limited to,
reporting of the selection of Aleut
Corporation entities set forth in
§679.4(m) of the proposed rule and
fulfilling the proposed recordkeeping
and reporting requirements for the
fishery set forth under §679.5.

The definitions in § 679.2 that refer to
the AFA pollock fishery would be
revised to remove references to the Al
directed pollock fishery. Public Law
108-199 allocates Al directed pollock
fishery to the Aleut Corporation, and no
longer to AFA cooperatives.

Under the proposed rule and Pub. L.
108-199, an Aleut Corporation entity
must be selected by the Aleut
Corporation and subsequently approved
by NMFS before it could lawfully
participate in the Al directed pollock
fishery. Because AFA qualification
alone would no longer allow
participation in the Al directed pollock
fishery, several AFA definitions would
be revised by changing the terms “BSAI
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pollock” to “BS pollock’ and “BSAI
directed pollock” to “BS directed
pollock.” The definitions that would be
revised are “AFA catcher/processor,”
“AFA catcher vessel,” “AFA crab
processing facility,” “AFA entity,”
“AFA inshore processor,” “AFA
mothership,” “designated primary
processor,” “fishery cooperative or
cooperatives,” “listed AFA catcher/
processor,” and “unlisted AFA catcher/
processor.” Removing references to the
Al in these AFA definitions would
clarify that meeting AFA qualifications
does not also qualify a harvester or
processor for participating in the Al
directed pollock fishery.

The definition for “license limitation
groundfish” in § 679.2 would be revised
to add an exception for pollock
harvested in the Al directed pollock
fishery by vessels 60 feet (18.3 m) LOA
or less. Public Law 108—199 states that
vessels 60 feet (18.3 m) LOA or less that
have a valid fishery endorsement may
be eligible to participate in the Al
directed pollock fishery. The fishery
endorsement is issued by the U. S. Coast
Guard on the vessel’s U.S. Coast Guard
documentation for participation in a U.
S. fishery. Vessels 60 feet (18.3 m) LOA
or less would not need to demonstrate
Al pollock harvest history and qualify
for a license limitation permit (LLP)
pursuant to § 679.4(k). This exception in
the license limitation groundfish
definition would reduce the licensing
burden for participants in the Al
directed pollock fishery, would allow
vessels 60 feet (18.3 m) LOA or less to
enter the fishery without previous
pollock fishing history or the necessity
for owners to have an LLP that names
that vessel, and would encourage
economic development of Adak, Alaska,
by facilitating the building of a fleet of
vessels 60 feet (18.3 m) LOA or less.

§ 679.4 Permits

Section 679.4 describes the permitting
requirements for participation in the
groundfish fisheries. Public Law 108—
199 requires harvesting and processing
participants in the AI directed pollock
fishery to be approved by the Aleut
Corporation. Public Law 108-199
specifies that vessels eligible to harvest
pollock in the Al directed pollock
fishery either must be AFA qualified or
60 feet (18.3 m) LOA or less. In June
2004, the Council recommended that all
catcher/processors and motherships,
regardless of size, also be AFA qualified
in order to participate in this fishery.
Shoreside and stationary floating
processors would not need to be AFA
qualified to participate in the Al
directed pollock fishery. The proposed
rule would establish criteria for the

Aleut Corporation’s selection and
NMFS’ approval of participants in this
fishery beyond a participant’s
qualification under the AFA.

This proposed rule would revise
§679.4(1) to clarify that AFA permitting
requirements would apply exclusively
to the BS pollock fishery, to vessels
greater than 60 feet (18.3 m) LOA in the
Al directed pollock fishery, and to all
catcher/processors and motherships in
the AI directed pollock fishery.
Paragraphs that reference BSAI pollock
harvest history would remain
unchanged by this rule because the
basis for establishing history for AFA
participation was not changed by Pub.
L. 108-199.

Revisions would be made to
paragraphs (1)(1)(i) for applicability to
the BSAI directed pollock fishery,
(1)(5)(iii) for the single geographic
location requirement for inshore
processors, (1)(6)(ii)(B) for the delivery
of BSAI pollock to designated
cooperative processors, (1)(6)(ii)(C)(2) for
cooperative contract information
regarding BSAI pollock delivery, and
(1)(6)(ii)(D)(2) for landing requirements
for pollock harvested in the BSAI
directed pollock fishery. The revision to
paragraph (1)(6)(ii)(D)(1) for the LLP
requirement would remove the
reference to the Al cooperative
allocation and would make the
requirement applicable to vessels
greater than 60 feet (18.3 m) LOA
harvesting pollock in the AI directed
pollock fishery. Vessels 60 feet (18.3 m)
LOA or less would not be required to
have AFA or LLP permits. Paragraphs
(1)(6)(ii)(D)(2)(7) and (ii) also would be
revised to limit the landing
requirements for qualified catcher
vessels to pollock taken in the BS only.

Public Law 108-199 does not require
vessels 60 feet (18.3 m) LOA or less to
comply with other Federal fisheries
permitting requirements that may not be
easily met and which could restrict the
vessels’ participation. However, Federal
fisheries permits (FFPs) pursuant to
§679.4(b) would be required for all AI
directed pollock fishery vessels to
ensure Steller sea lion protection
measures requiring vessel monitoring
systems (§ 679.28) apply to vessels
fishing in the AI directed pollock
fishery. The FFP requirement applies to
catcher vessels, catcher/processors, and
motherships. The FFP requirement
should not restrict participation in the
Al directed pollock fishery considering
the minimal requirements for obtaining
the permit, and the FFPs are provided
free of charge. No regulatory revisions
are needed to implement the pollock
fishery endorsement and FFP

requirements for the AI directed pollock
fishery participants.

A new paragraph (m) would be added
to §679.4 to establish the annual
process for NMFS’ approval of
participants in the AI directed pollock
fishery. The participants selected by the
Aleut Corporation for the Al directed
pollock fishery must be approved by
NMFS annually under criteria
established under Pub. L. 108-199 and
in this proposed rule. NMFS’ approval
must be received by the Aleut
Corporation before the participant
would be authorized to fish in the Al
directed pollock fishery. The proposed
rule would require the Aleut
Corporation to provide NMFS the
identity of selected harvesters and/or
processors at least 14 days before the
participant is scheduled to begin
harvesting or processing pollock in the
Al directed pollock fishery. NMFS
would review each participant selected
by the Aleut Corporation relative to
approval criteria established in
regulations. Upon approval, NMFS
would provide the Aleut Corporation a
letter showing NMFS’ approval of each
participant and the date harvesting or
processing by the participants in the Al
directed pollock fishery may commence.

The Aleut Corporation would be
required to provide a copy of NMFS’
approval letter to each participant in the
Al directed pollock fishery before
harvesting or processing by that
participant commences during the
fishing year. Vessels participating in the
fishery would be required to carry a
copy of NMFS’ approval letter on the
vessel at all times while participating in
the fishery. Processors would be
required to provide documentation of
approval during NMFS inspections.
This process would allow for approval
of participants before the fishery
commences and would assist
enforcement personnel to rapidly
establish such approval during a
boarding or inspection for compliance
monitoring or enforcement purposes.

Participants may be addeg to the
approval list at any time during the
fishing year upon selection by the Aleut
Corporation following the procedure set
forth above 14 days before harvesting or
processing would commence. Once a
participant is approved by NMFS for
harvesting or processing pollock taken
in the Al directed pollock fishery during
the fishing year, the participant would
remain approved by NMFS for the
duration of the fishing year, as long as
the Federal fishing permit and any
applicable endorsement remains
current. Subsequent disapproval for
participation in the Al directed pollock
fishery by the Aleut Corporation, for
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whatever reason, would be managed by
the Aleut Corporation through private
contractual agreements with the
participant.

Paragraph (m) also would include the
procedures for appeal of NMFS’
disapproval of the Aleut Corporation’s
selection of a participant for the AI
directed pollock fishery. The Regional
Administrator would notify the Aleut
Corporation and the participant of
NMFS’ disapproval of the participant.
The reason for the disapproval would be
provided and the disapproved
participant would have 30 days to
provide additional evidence. After 30
days, the Regional Administrator would
issue an initial administrative
determination (IAD) regarding the
selection and reasons for the decision. A
disapproved participant would be able
to appeal the IAD under the appeals
procedure at § 679.43 and would be
permitted to participate in the Al
directed pollock fishery while the IAD
is under appeal. This revision would
provide due process in the event of a
dispute with NMFS’ disapproval.

§ 679.5 Recordkeeping and Reporting

This proposed action would add a
new paragraph (q) to the recordkeeping
and reporting regulations at § 679.5 to
add requirements for the Al directed
pollock fishery. The Aleut Corporation
would be required to submit a weekly
catch report to NMFS for all pollock
caught by all vessels fishing on its
behalf. The information required would
include: the catcher vessel Alaska
Department of Fish and Game (ADF&G)
identification number; FFP or Federal
processor permit number; delivery date;
the amount of pollock received in
pounds plus the weight of at-sea pollock
discards; and the ADF&G fish ticket
number. The proposed rule also would
require the Aleut Corporation to
designate a contact for communications
regarding reporting and recordkeeping.
The designation of a contact and the
information required in the report
would ensure timely and complete
harvest information from the Aleut
Corporation is received to facilitate
oversight of the AI directed pollock
fishery.

The Council recommended that the
Aleut Corporation be required to submit
both an annual report and a one-time
report about the use of its Al pollock
allocation. The annual report would
include: (1) information describing the
use of the revenues generated from the
Al directed pollock fishery by the Aleut
Corporation for economic development
in Adak, and (2) information about
catch similar to that required to be
provided by the AFA cooperatives

under § 679.61(f). The Council
requested that the Aleut Corporation
submit a draft of the annual report to the
Council by December 1 and a final
report by February 1. The Council also
requested a one-time report to be
provided prior to the June 2006 Council
meeting with information on how the
revenue from the fishery was spent,
harvest success, Chinook salmon
bycatch, development of the small
vessel fleet, and pollock processing
capacity. The Council would consider
this information in these reports to
determine if the AI directed pollock
fishery allocation should be adjusted.

Management of the Al directed
pollock fishery would require revisions
to logbooks and forms to ensure
accurate data collection. The two
catcher vessel daily fishing logbooks,
two catcher/processor daily cumulative
production logbooks (DCPLs),
mothership DCPL, and shoreside
processor DCPL would be revised by
adding “AIP” to the management block
of the logbooks to identify the Aleutian
Islands directed pollock fishery in the
reports. The two weekly production
reports (WPRs), two check-in/check out
reports, buying station report, and daily
production report would be revised by
adding “AIP” to the management block
of the forms. The software for the
shoreside processor electronic logbook
report would be revised by adding
“AIP” to the management options
onscreen.

§ 679.7 Prohibitions

The prohibitions specific to the AFA
in § 679.7(k) would be revised by this
proposed rule to apply only to the BS
directed pollock fishery. Although many
of the prohibitions in this paragraph
continue to apply to the Al directed
pollock fishery, several no longer apply
under Pub. L. 108-199. In paragraphs
(k)(3)(i) and (k)(4)(i), inshore processors
and catcher vessels are prohibited from
processing and harvesting BSAI pollock,
respectively, without an AFA permit.
Public Law 108-199 and Amendment
82 would allow catcher vessels 60 feet
(18.3 m) LOA or less to harvest pollock
in the Al directed pollock fishery and
would allow shoreside and stationary
floating processors without AFA
permits to process pollock taken in the
Al directed pollock fishery. All catcher/
processors, motherships, and catcher
vessels larger than 60 feet (18.3 m) LOA
must be AFA qualified vessels to
participate in the AI directed pollock
fishery. Paragraphs (k)(3)(i) and (k)(4)(i)
would be revised to exclude AI pollock
from the prohibition on harvesting
pollock without an AFA permit. These
revisions would require each inshore

processor and catcher vessel in the BS
directed pollock fishery and each
catcher vessel greater than 60 feet (18.3
m) LOA in the AI directed pollock
fishery to have an AFA permit.

Paragraphs (k)(3)(iii) and (iv) limit the
amount of BSAI pollock to be processed
by inshore processors and limit the
number of geographic locations at
which BSAI pollock could be processed
in a year. These limitations apply to the
AFA pollock fishery, but are not
required in the AI directed pollock
fishery by either Pub. L. 108-199 or
Amendment 82. Consequently, this
proposed rule would remove references
to the Al pollock fishery from each of
these paragraphs.

Paragraphs (k)(5), (k)(6), and (k)(7)
prohibit inshore AFA fishery
cooperatives from exceeding their
annual allocations of BSAI pollock and
prohibit AFA-qualified vessels and
processors from harvesting or
processing an excessive share of BSAI
pollock. Because all of the AI directed
pollock fishery is allocated to the Aleut
Corporation, the prohibitions in these
paragraphs are no longer appropriate for
the Al directed pollock fishery. This
proposed rule would revise these
paragraphs to remove references to the
Al directed pollock fishery and would
ensure that these prohibitions continue
to apply only to the AFA fisheries.

New paragraph (1) would add
prohibitions specific to the Al directed
pollock fishery. Harvesting and
processing of pollock taken in the Al
directed pollock fishery would be
prohibited without selection by the
Aleut Corporation and NMFS’ approval,
as specified under § 679.4(m). NMFS
would post a list of NMFS approved
participants at www.fakr.noaa.gov that
could be reviewed by the participant
before harvesting or processing
activities. This prohibition would
ensure that only harvesters and
processors selected by the Aleut
Corporation and approved by NMFS
could participate in the AI directed
pollock fishery.

Paragraph (% also would prohibit
catcher vessels from having onboard at
the same time pollock that was
harvested from the Al and from either
the BS or the GOA. A catcher vessel
would be required to offload all pollock
that was from the BS or the GOA before
fishing in the Al directed pollock
fishery and to offload all pollock taken
in the Al directed pollock fishery before
fishing in the BS or GOA. This
prohibition would facilitate
enforcement and the accurate
accounting of pollock taken in the Al

Because all catcher/processors and
motherships participating in the Al
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directed pollock fishery would be
required to be AFA qualified, catcher/
processors and motherships would be
prohibited from processing in the Al
directed pollock fishery without
complying with the AFA catch weighing
and observer sampling requirements
under paragraphs (k)(2)(iii) and
(k)(2)(iv). This revision would ensure
the quality of information collected
regarding pollock processing.

Paragraph (1) also would prohibit
harvesters from delivering pollock
harvested in the Al directed pollock
fishery to shoreside or stationary
floating processors unless the processor
has a catch monitoring control plan
satisfying the requirements of
§679.28(g) or to a processing vessel that
is not AFA qualified and that is not
selected by the Aleut Corporation and
approved by NMFS for processing
pollock harvested in the Al directed
pollock fishery.

To manage the harvest of the Aleut
Corporation pollock allocation,
paragraph (1) would impose prohibitions
on the Aleut Corporation and its entities
similar to prohibitions for AFA inshore
cooperatives. The proposed rule would
prohibit harvest in excess of the harvest
specifications for the Al directed
pollock fishery by participants and by
the Aleut Corporation. This would
ensure that both the participants and the
Aleut Corporation would be responsible
to maintain harvest amounts within the
Al directed pollock fishery annual,
seasonal, and vessel allocations
established in the harvest specifications.

§679.20 General Limitations

Section 679.20(a)(5) establishes the
provisions for the pollock harvest
specifications in the BS, Al, Bogoslof
District, and the GOA. The proposed
rule would add a new paragraph (iii) for
the provisions for the AI directed
pollock fishery and to separate Al
pollock from the BS pollock harvest
specifications.

In June 2004, the Council
recommended a method of funding the
annual allocation for the AI directed
pollock fishery in consideration of the
optimum yield (OY), the CDQ pollock
directed fishing allowance pursuant to
the AFA and §679.31(a), and the
combined TACs for the BSAI groundfish
fisheries. The Council’s recommended
development of annual
recommendations for the Bering Sea
(BS) and AI TACs within the 2 million
mt OY cap. The Council also
recommended that the CDQ directed
pollock fishery allowance not be
reduced by the establishment of an Al
pollock TAC. The proposed FMP text

and proposed rule would implement
these policy decisions.

Section 206(a) of the AFA requires
that “10 percent of the total allowable
catch of pollock in the Bering Sea and
Aleutian Islands management area be
allocated as a directed fishing
allowance” to the CDQQ program. Public
Law 108-199 does not prohibit a CDQ
pollock directed fishing allowance in
the AI In October 2004, the Council
clarified its intent that the CDQ directed
fishing allowance should be deducted
from the AI annual pollock TAC to
create the initial pollock TAC in the
same manner as the Bering Sea pollock
allocations. The Al directed pollock
fishery for the Aleut Corporation would
be allocated from the initial pollock
TAC after subtraction of the incidental
catch amount. The Council did not
recommend a change to the existing
regulatory provisions that establish
separate CDQ directed fishing
allowances in the Al and the Bering Sea
subareas. Thus, 10 percent of the TAC
specified annually for each subarea
would be allocated to the CDQ pollock
directed fishing allowance, and the
Aleut Corporation and AFA directed
pollock fishery allocations would be
reduced by corresponding amounts.

This approach maintains Council
intent to not reduce the BSAI CDQ
directed fishing allowance as a result of
the Aleut Corporation allocation. The
Aleut Corporation allocation would
equal the AI pollock TAC minus the 10
percent CDQ pollock directed fishing
allowance and minus the incidental
catch allowance (ICA).

In consideration of the harvesting and
processing capacity for the Al directed
pollock fishery, economic development
needs for Adak, Alaska, and impacts on
other BSAI groundfish fisheries, the
Council recommended limits on the
amount of annual harvest in the Al
directed pollock fishery. The proposed
rule would establish these limits in a
new paragraph § 679.20(a)(5)(iii). The
annual Al pollock TAC would equal
19,000 mt when the AI pollock ABC is
equal to or more than 19,000 mt. When
the AI pollock ABC is less than 19,000
mt, the annual Al pollock TAC would
be no more than the ABC. The Council
determined that the 19,000 mt limit
minus the CDQ directed pollock fishing
allowance and the ICA would provide
an adequate amount of pollock to the
Aleut Gorporation for economic
development while not excessively
impacting the other BSAI groundfish
fisheries, as combined annual TACs
may not exceed the 2 million mt OY
cap.
%he proposed rule includes a
reallocation provision for unharvested

Al pollock. The proposed rule would
revise § 679.20(a)(5) to authorize the
Regional Administrator to determine the
amount of the Al directed pollock
fishery allocation or CDQ directed
fishing allowance that is not likely to be
harvested and to reallocate the
anticipated unused amounts to the BS
directed pollock fishery or the BS CDQ
pollock directed fishing allowance,
respectively, as soon as practicable. The
amount of reallocation would be limited
by the BS pollock ABC and must be
consistent with determinations resulting
from any associated consultations
conducted under the Endangered
Species Act (ESA). Based on the
Council’s funding policy, this would
ensure that a portion of the BS pollock
fishery recommended TAC that was
applied to the Al recommended TAC
may be returned to the BS pollock
fishery if it is not expected to be
harvested in the AL

The Steller sea lion protection
measures require harvest of pollock to
be within the annual TAC amounts to
ensure harvest is appropriate to the
amount of available pollock biomass
and other considerations. Because of the
current condition of the BS pollock
stock and the 2 million mt OY
maximum in the BSAI, the BS pollock
TAC is set well below the BS pollock
ABC. The maximum amount of
reallocation that could occur from the
Al subarea to the BS subarea is no more
than 19,000 mt minus the ICA. The
19,000 mt TAC limit is approximately
1.3 percent of the 2005 proposed BS
pollock TAC (1,474,450 mt). The
proposed acceptable biological catch
(ABCQ) for pollock in the BS subarea is
2,363,000 mt. The 19,000 mt limit is 2
percent of the difference between the BS
pollock TAC and ABC. Even with a
reallocation of 19,000 mt from the Al
subarea, the amount of pollock available
for harvest in the BS (1,493,450 mt)
would be well below the ABC.

Based on the 19,000 mt annual TAC
limit for AI pollock and on the current
biomass size of the BS pollock stock,
any reallocation of unharvested Al
pollock TAC is not likely to result in a
harvest in the BS that is excessive in
relation to available pollock biomass. As
long as the gap between the BS pollock
ABC and the BS pollock TAC is wide,
the reallocation of unharvested pollock
from the Al to the BS is not likely to
adversely affect Steller sea lions or their
critical habitat. If the biomass of the BS
pollock stock declines substantially in
the future or if the gap between ABC
and TAC is substantially reduced,
reallocation of unharvested Al pollock
may need to be restricted to protect
Steller sea lions and their critical
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habitat. The condition of the BS stock
and the amount of Al pollock
reallocation would need to be
considered at that time to determine the
likely effect on Steller sea lions and
their critical habitat. No reallocation
would occur if the action was likely to
adversely affect Steller sea lions or their
critical habitat.

The seasonal apportionment of
pollock harvest in the Al directed
pollock fishery would be revised by this
proposed rule. Pollock is an important
prey species for the endangered western
distinct population segment of Steller
sea lions. The protection measures for
Steller sea lions include temporal
dispersion of pollock harvest. To
temporally disperse harvest of prey
species, the Steller sea lion protection
measures require apportioning 40
percent of the BSAI pollock TAC to the
A season and 60 percent to the B season.
The regulations currently state that the
seasonal apportionment applies to the
BSAI pollock fishery. The proposed
seasonal apportionment of Al directed
pollock fishery would be established in
a different manner than the seasonal
apportionment of BS pollock. The
proposed rule would remove references
to Al pollock seasonal apportionment in
§§679.20(a)(5)(i)(B) and (a)(5)(ii) and
would add a new paragraph (iii) to
describe the method of seasonal
apportionment for the AI directed
pollock fishery.

The Council considered the Steller
sea lion protection measures in
recommending the seasonal
apportionment of the Al directed
pollock fishery. The proposed rule
would limit the A season apportionment
to no more than the lesser of the annual
initial TAC plus any CDQ fishery or 40
percent of the annual ABC. The total
harvest of pollock in the A season from
the directed fishery (Al directed pollock
fishery and any CDQ fishery) and ICA
would not exceed 40 percent of the
ABC. This method of limiting seasonal
harvest based on ABC is a departure
from the use of TAC for the basis of
seasonal apportionments. Because the
annual TAC is capped at 19,000 mt
when the ABC is greater than 19,000 mt,
the Council recommended providing for
the annual initial TAC to be taken fully
in the A season as long as the annual
initial TAC plus any CDQ fishery does
not exceed 40 percent of the ABC. This
would allow the participants to
maximize the revenue potential from
the fishery by harvesting the more
valuable products which are available
early in the year and would keep the A
season harvest within the intended 40
percent seasonal limits of the Steller sea
lion protection measures.

The B season apportionment to the Al
directed pollock fishery would be the
remainder of the annual initial TAC
minus the A season apportionment, and
minus the annual ICA. Unharvested A
season pollock initial TAC may be
reapportioned by the Regional
Administrator to the B season, if it is
determined that the B season
apportionment and reallocation are
likely to be harvested. Otherwise, the
Regional Administrator may reallocate
unharvested Al pollock initial TAC to
the BS pollock fishery as long as the BS
pollock ABC is not exceeded, as
described above.

The CDQ fishery is not part of the
Aleut Corporation’s directed pollock
fishery in the AI. Any harvest of the
CDQ pollock directed fishing allowance
in the AI would continue to be
conducted with the same seasonal
apportionments as currently specified
for the AT and BS subareas and CDQ
components under § 679.20(a)(5)(i)(B).
The proposed rule would reorganize
these provisions under
§679.20(a)(5)(1)(B) and continue to
apportion 40 percent of the CDQ
directed fishing allowance in the Al to
the A season and 60 percent to the B
season. The CDQ pollock directed
fishing allowances specified for the Al
and the BS subareas would be
determined during the harvest
specifications process.

Section 679.20(a)(5)(ii) currently
requires that the allocation of pollock in
both the AI and the Bogoslof District is
to be done in the same manner as the
AFA allocations in the BS subarea.
Because Pub. L. 108-199 allocated the
non-CDQ directed pollock fishery in the
Al to the Aleut Corporation, this
proposed rule would revise paragraph
(a)(5)(ii) to apply to the Bogoslof District
only. The establishment of an ICA when
the directed pollock fishery in the Al is
closed would be addressed in a new
paragraph (iii) where harvest
specifications and seasonal allocations
would be specified.

Paragrapﬁ (a)(5)(iii) also would
specify the further allocation of the
Aleut Corporation’s allocation among
vessels approved to participate in the Al
directed pollock fishery. Public Law
108-199 allows the allocation of a
portion of the Al directed pollock
fishery to vessels 60 feet (18.3 m) LOA
or less in increasing amounts through
2013. In 2004 through 2008, up to 25
percent of the allocation may be
provided to vessels 60 feet (18.3 m) LOA
or less. In 2009 through 2012, up to 50
percent of the allocation may be
provided to vessels 60 feet (18.3 m) LOA
or less. For 2013 and beyond, 50 percent
of the allocation must be provided to

vessels 60 feet (18.3 m) LOA or less. The
first two allocation periods would
establish a cap on how much of the
allocation may go to small vessels. For
2013 and beyond, the amount to go to
the small vessels would be 50 percent
of the allocation specified during the
harvest specifications process.

§679.21 Prohibited Species Bycatch
Management

The Council recommended a separate
Chinook salmon prohibited species
catch limit in the Al directed pollock
fishery. Currently § 679.21(e)(1)(vii)
establishes the BSAI Chinook salmon at
29,000 fish. This limit applies to all
Chinook salmon taken when directed
fishing for pollock, including CDQ
pollock fisheries in the BSAL. When this
limit is reached in the BSAI pollock
trawl fishery, the Chinook salmon
savings areas are closed according to a
schedule specified in
§679.21(e)(7)(viii). The two Chinook
salmon savings areas are shown in
Figure 8 to 50 CFR part 679. One of
these areas is in the Al (area 1), and the
other area is in the BS (area 2). Area 2
is considered an important area for
pollock harvest in the BS. The pollock
fishery in the BS subarea has had
annual incidental catches of Chinook
salmon well over 29,000 fish in 2002
and 2003 and likely will exceed the
29,000 limit in 2004, resulting in the
closure of areas 1 and 2.

To reduce the potential impact of
Chinook salmon bycatch taken in the Al
directed pollock fishery on the BS
pollock fishery, the Council
recommended a separate Al Chinook
salmon prohibited species catch (PSC)
limit of 700 fish. The AI directed
pollock fishery has been closed since
1999, and little recent information exists
on Chinook salmon bycatch in the AI
pollock trawl fishery. The 700 fish limit
is based on the highest rate of Chinook
salmon bycatch observed in the Al
pollock fishery between 1991 and 1998
and a 19,000 mt Al pollock TAC. If the
amount of Chinook salmon bycatch in
the Al subarea were to exceed the 700
fish limit, the proposed rule would
require the closure of the AI portion of
the Chinook salmon savings areas only
(area 1 on Figure 8 to 50 CFR part 679).
The proposed rule would revise
§679.21(e)(1)(vii) by removing the Al
pollock reference for the 29,000
Chinook salmon PSC limit. A new
paragraph (e)(1)(ix) would be added to
establish the 700 Chinook salmon PSC
limit for the AI directed pollock fishery.

Further, the proposed rule revisions
to §679.21(e)(7)(viii) would provide that
reaching the BS pollock trawl Chinook
salmon PSC limit of 29,000 would close
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the Chinook salmon savings areas close
both in the Al and in the BS. The
Chinook salmon savings area in the Al
is not expected to be an important
location for pollock harvest, so closing
this area based on obtaining the BS PSC
limit for Chinook salmon would not be
an excessive burden to the AI directed
pollock fishery and would provide
additional protection to Chinook
salmon. The incidence of Chinook
salmon bycatch would be reviewed
during the harvest specifications
process to determine if the limit in this
proposed rule is appropriate based on
recent catch information.

§679.23 Seasons

Section 679.23(e)(2) would be revised
to include the AI directed pollock
fishery in the list of fisheries to which
seasonal apportionments apply. The
Steller sea lion protection measures
require the pollock harvest in the BSAI
to be managed in two seasons to ensure
temporal dispersion of harvest. This
proposed action would establish the A
season as 1200 hours, A.Lt., January 20
through 1200 hours, A.lL.t., June 10 and
the B season as 1200 hours, A.Lt., June
10 through 1200 hours, A.l.t., November
1.

§ 679.28 Equipment and Operational
Requirements

The Council recommended that
pollock deliveries to a shoreside or
stationary floating processor be
prohibited unless the processor has a
catch monitoring control plan (CMCP).
The CMCP explains how a processor
will meet the catch monitoring and
control standards detailed in
§679.28(g)(7). This proposed action
would revise § 679.28(g)(2) to include
the Al directed pollock fishery
shoreside processors and stationary
floating processors with the processors
required to have a CMCP. The CMCP
would ensure that pollock processed for
the Aleut Corporation would be
accurately monitored and reported to
ensure effective management of the
fishery. This proposed rule also would
correct a typographical error in
paragraph (g)(3) which references the
CMCP standards by revising the
reference in the paragraph from (g)(6),
which applies to changing a CMCP, to
(g)(7) which applies to the standards.

§ 679.50 Groundfish Observer Program

The Council recommended that
catcher vessels less than 60 feet (18.3 m)
LOA be required to accept a NMFS staff
observer if one is designated by NMFS
to observe on the vessel. An observer
collects fishery information that can be
used to manage harvest activities for a

fishery. NMFS staff observers would be
provided without charge to the vessel
owner to collect this information.
Current regulations do not require
observers on catcher vessels less than 60
feet (18.3 m) LOA in the AI directed
pollock fishery. Revised paragraph (e)(1)
would require the owner of a vessel less
than 60 feet (18.3 m) LOA in the Al
directed pollock fishery to accept a
NMFS staff observer and to comply with
the safety requirements for carrying an
observer at § 679.50(g)(1)(ii).
Information gathered by the NMFS staff
observers may be used in considering
future observer requirements for vessels
less than 60 feet (18.3 m) LOA in the Al
directed pollock fishery.

Catcher vessels 60 feet (18.3 m) to less
than 125 feet (38.1 m) LOA in the AI
directed pollock fishery are required by
§679.50(c)(1)(v) to have 30 percent
observer coverage during a calendar
quarter and for at least one complete
fishing trip targeting pollock, as defined
under paragraph (c)(2)(i). Proposed
revisions to paragraph (c)(2)(i) would
ensure the Al directed pollock fishery
observer coverage is considered
separately from BS or GOA pollock
fishery observer coverage requirements.
Catcher vessels in this size class
participating in the AI directed pollock
fishery would have at least one of their
trips fully observed, ensuring NMFS
receives sufficient information for
monitoring activities in the AI directed
pollock fishery by catcher vessels in this
size class.

Revisions to paragraph (c)(5) also
would add catcher/processor and
mothership observer requirements for
the AI directed pollock fishery
equivalent to AFA requirements. The
Council recommended that all catcher/
processors and motherships
participating in the AI directed pollock
fishery be required to meet the AFA
monitoring requirements, including
vessels less than 60 ft. (18.3 m) LOA.
This requirement would ensure accurate
information is available on which to
base management decisions for the Al
directed pollock fishery. The reference
to observer workload restrictions also
would be corrected from paragraph
(c)(5)(iii) to paragraph (c)(5)(ii).

Subpart F American Fisheries Act
Management Measures

The title to Subpart F would be
revised to read ‘“American Fisheries Act
and Aleutian Islands Directed Pollock
Fishery Management Measures.”
Because a number of AFA provisions
also apply to the Al directed pollock
fishery, sections of this subpart would
be revised to include the management

measures for the Al directed pollock
fishery.

§679.60 AFA Management Measures

The authority in the section would be
revised to include Pub. L. 108-199 in
the list of statutes applicable to the
BSAI pollock fisheries.

§679.61 Formation and Operation of
Fishery Cooperatives

This section describes the formation
and operation of fishery cooperatives for
the purposes of the AFA pollock fishery.
Proposed revisions to §§679.61(b),
(d)(3) and (g) would remove references
to the AI directed pollock fishery.
Public Law 108-199 removes the Al
directed pollock fishery from the AFA
program. Paragraph (b) now states that
fishery cooperatives formed for the
purpose of cooperatively managing
directed fishing in the BSAI directed
pollock fishery must comply with
§679.61. Fishery cooperatives no longer
participate in the Al directed pollock
fishery. Paragraph (d)(3), now states that
inshore cooperatives that are applying
for an allocation of BSAI pollock must
file their contracts by the December 1
deadline. Inshore cooperatives would
no longer be able to apply for an Al
pollock allocation pursuant to the
proposed rule. Paragraph (g) now
prohibits cooperative members from
participating in the BSAI directed
pollock fishery if any landing taxes for
the cooperative are overdue. Because
the cooperatives are no longer able to
participate in the Al directed pollock
fishery without the Aleut Corporation’s
selection and NMFS’ approval, the
prohibition on fishing in the AI directed
pollock fishery is outside the scope of
purpose for the formation of the
cooperative and would be
inappropriate. The reference to landing
taxes in paragraph (g) would be
corrected from paragraph (d)(1)(v) to
paragraph (e)(1)(v).

§679.62 Inshore Sector Cooperative
Allocation Program

Section 679.62 (a) now specifies that
inshore cooperatives will receive a
portion of the Al directed pollock
fishery allocation if the Al is open to
directed pollock fishing. Because Pub.
L. 108-199 provides for all of the AI
directed pollock fishery to be allocated
to the Aleut Corporation, this proposed
rule would remove the reference to the
Al directed pollock fishery allocation to
inshore cooperatives in the introductory
paragraph to (a) and in paragraphs (a)(2)
and (a)(3).

Paragraphs (b)(2) and (b)(3) now refer
to the harvest accrual against inshore
cooperative quotas and the reporting of
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inshore cooperative harvest, including
the Al directed pollock fishery. Because
the AI directed pollock fishery is
allocated to the Aleut Corporation, the
proposed rule would clarify the
description of the inshore cooperative
allocation and reporting requirements
by removing references to the Al
directed pollock fishery. The revision
also would remove the additional text “
by a member vessel” in paragraph
(b)(2)(i) to provide more concise text for
this requirement.

§679.63 Catch Weighing Requirements
for Vessels and Processors

Section 679.63(c) now requires
groundfish landed by an AFA catcher
vessel in the BSAI pollock fishery at a
shoreside processor to be weighed and
observed. In June 2004, the Council
recommended that the shoreside and
stationary floating processors receiving
pollock from the AI directed pollock
fishery be required to have a CMCP. The
AFA weighing and observer
requirements for inshore processors
were not extended to the Al directed
pollock fishery because the CMCP
would provide the quality and quantity
of information needed. The proposed
rule would revise paragraph (c) to
remove references to the Al pollock
fishery.

§ 679.64 Harvesting Sideboard Limits in
Other Fisheries

The introductory text to paragraphs
(a) and (b) would be revised to clarify
that the intent of the sideboards is to
protect against adverse effects from
fishery cooperative in the BS directed
pollock fishery. Paragraphs (a)(1)(i) and
(b)(3) would be revised to exempt Al
pollock from AFA groundfish sideboard
provisions. The citation in paragraphs
(a)(2)(ii) would be corrected from
(a)(1)(i1)(A) to (a)(2)(i). Paragraph (a)(4)
would be revised to correct the citation
“(a)(1)(i) through (a)(1)(iii)” to “(a)(1)(ii)
through (a)(3).” The citation in
paragraph (a)(4)(ii) also would be
corrected from (a)(1)(iv) to (a)(4)(i).

§679.65 Crab Processing Sideboard
Limits

Because the crab processing sideboard
limits are applicable to AFA mothership
and inshore processors that receive
pollock from the BS directed pollock
fishery, paragraphs (a) and (b) would be
revised to specify the BS directed
pollock fishery.

Classification

At this time, NMFS has not
determined that the FMP amendment
that this rule would implement is
consistent with the national standards

of the Magnuson-Stevens Act and other
applicable laws. NMFS, in making that
determination, will take into account
the data, views, and comments received
during the comment period.

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration (SBA)
that this proposed rule, if adopted,
would not have a significant economic
impact on a substantial number of small
entities.

Factual Basis for Certification

Description and estimate of the
number of small entities to which the
rule applies: Amendment 82 potentially
affects the following classes of entities:
(1) the Aleut Corporation, (2) fishing
operations harvesting pollock in the Al
with the permission of the Aleut
Corporation, (3) processors processing
Al pollock with permission of the Aleut
Corporation, (4) AFA pollock vessels
that may be affected by the Council’s
policy on funding the Al allocation or
which may be involved in fishing the Al
allocation under the terms of the Pub. L.
108-199, and (e) CDQ groups.

Section 803(a) of Pub. L. 108—-199
requires that effective January 1, 2004,
and thereafter, the directed fishery for
pollock in the Al subarea of the BSAI
shall be allocated to the Aleut
Corporation. Except with the permission
of the Aleut Corporation or its
authorized agent, the fishing or
processing of any part of such allocation
shall be prohibited by Section 307 of the
Magnuson-Stevens Fishery
Conservation and Management Act.

For the purposes of the Regulatory
Flexibility Act (RFA), the Aleut
Corporation is best characterized as a
holding company. A holding company
is a company that usually confines its
activities to owning stock in and
supervising management of other
companies. A holding company usually
owns a controlling interest in the
companies whose stock it holds. The
Aleut Corporation carries out most of its
significant activities through a variety of
other companies whose stock it holds.
These include the Aleut Enterprise
Corporation, the Adak Reuse
Corporation, SMI International
Corporation, Tekstar, Inc., Akima
Corporation, Aleut Real Estate L..L.C.,
and the Alaska Trust Company.

As a holding company, the Aleut
Corporation is not a small entity under
the SBA criteria. Aleut Corporation
revenues ranged from about $72 million
in 2001 to about $49 million in 2003.

SBA small entity criteria at 13 CFR
121.201 provide a small entity threshold
for “Offices of Other Holding
Companies” of $6 million.

The vessels used to harvest the Aleut
Corporation’s pollock allocation are
expected to “co-op” with the Aleut
Corporation because the latter is
responsible for dispersing the
component shares of the annual Al
pollock allocation to individual fishing
operations. All those vessels allocated a
working share of the Aleut
Corporation’s directed pollock fishery
are “affiliates” of the larger group and
are not small entities for RFA purposes.
As discussed in Appendix A.2 of the
RIR (see ADDRESSES), small entities
affiliated with large entities are
considered large entities for the purpose
of an SBA analysis. This means that
entities which contract with the Aleut
Corporation to harvest or process its
allocation of AI pollock are large entities
within the meaning of the RFA. Thus,
the vessels 60 feet (18.3 m) LOA or less,
the AFA vessels, and the processors that
fish and process this allocation on
behalf of the Aleut Corporation must be
considered “affiliates,” and are not
small entities within the meaning of the
RFA.

The decisions related to allocation
size, monitoring, harvest limits for
vessels less than 60 feet (18.3 m) LOA,
recordkeeping and reporting, and
Chinook salmon bycatch limits and area
closures are only expected to directly
regulate entities which would harvest or
process the Aleut Corporation allocation
of AI pollock. Because, as noted above,
these entities are affiliated with the
Aleut Corporation, they are all
considered large within the meaning of
the RFA.

Amendment 82 would establish a
policy under which the AI pollock
allocation is “funded” in order that it be
contained under the 2 million mt total
BSAI groundfish OY. This action would
not actually reapportion the various
pollock allocations to fund AI pollock.
It simply would establish the process by
which subsequent action in the harvest
specifications process would apportion
the 2 million ton QY. If the sum of the
TACs in the BSAI were less than the 2
million mt OY, the funding of the Al
pollock allocation would take place, to
the maximum extent possible, from the
difference between the sum of the TACs
and the QY. In this situation, the
funding would not come at the expense
of other fleet segments. Alternatively, if
the sum of the TACs were equal to the
2 million mt OY, the funding would
come from the BSAI pollock TAC. CDQ
reserves would be taken from each TAC
established from the Al and BS subarea
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pollock fisheries, and therefore, would
not contribute to the funding of the Al
pollock TAC. The entire funding would
come from a reduced TAC accruing to
the AFA pollock fishing fleet in the BS.

The AI pollock proposed action
establishes the process which would be
followed by the Council and NMFS
when setting the species/fishery TACs,
at which time all attributable impacts to
small entities will be assessed, as
required by RFA. The potential direct
effects on small entities attributable to
funding the Al pollock allocation would
be evaluated during the harvest
specifications process, an action which
always includes an initial regulatory
flexibility analysis. This is appropriate
because it is not until the annual
specifications are proposed that any
impacts may actually be identified (i.e.,
QY allocated to TACs).

To illustrate the point, note that in
any year the Al directed pollock fishery
allocation may be set at zero, or any
number above zero up to the TAC limit
proposed under this action. If it is zero,
no TAC would be reallocated from other
fisheries, and clearly no significant
effects on a substantial number of small
entities would occur. If the Al directed
pollock fishery allocation is very small
(i.e., 100 mt), “no significant adverse
impacts” would occur. This logic
extends continuously until some, as yet
undefined, point at which an amount of
Al directed allocation is large enough to
create a “‘significant adverse impact”
(unless the funding source is BS
pollock, wherein no small entities
exist). However, it is the specification of
all the annual TAGs (Al pollock and its
funding sources), and not the
mechanism for specification, which will
result in those impacts, and which may
require an analysis which would
identify the likely number, distribution,
and attributes of the entities impacted.

Moreover, the allocation is funded
from either an unallocated portion of
the QY or from the allocation by a
reduction in the TAC available for
harvest by the AFA pollock fleet in the
BS. The vessels in the AFA pollock fleet
are either affiliated with processors or
fishing cooperatives. In all instances,
the affiliated entities have gross
revenues exceeding the $3.5 million
threshold separating small and large
entities. Thus, the proposed action
would only affect large entities.

Six CDQ groups harvest pollock in the
BSAI CDQ groups represent Western
Alaska communities and are given
allocations of the annual pollock TAC to
use for the purpose of fisheries related
economic development to benefit these
communities. Under the terms of the
AFA, these entities are entitled to 10

percent of the pollock TAC in the BSAIL
The CDQ groups are private, non-profit,
entities, and are small entities within
the meaning of the RFA. In June 2004,
the Council explicitly excused the CDQ
groups from contributing to the funding
of the Aleut Corporation allocation. In
October 2004, the Council clarified its
intent that the Aleut Corporation, as one
of the users of the BSAI pollock, was
expected to contribute 10 percent of its
Al allocation to the CDQ groups.

Consistent with the Council’s intent,
the current regulations governing the
allocation of pollock to CDQ groups
would not be revised under this action.
Under current regulations, the CDQ
groups receive 10 percent of any TAC
specified in the Al and must fish their
allocation there unless the Regional
Administrator reallocates the unused
portion to the BS CDQ pollock directed
fishing allowance. The CDQ groups
would have been required to fish their
Al pollock directed fishing allowance in
the AI if the Council had chosen, as it
could have, to establish a directed
fishery in the Al in 2003 and 2004. This
would be the case if Section 803 had not
been included in Pub. L. 108-199 and
the Council had chosen to create a
pollock TAC in the Al in 2005 or in a
future year. CDQ groups will receive a
part of their CDQ allocation in the Al
and their BS CDQ allocation will be
reduced by a corresponding amount.
The potential advantages and
disadvantages of this to the CDQ groups
were described in the RIR (Section 7.7)
(see ADDRESSES).

The CDQ groups will not be directly
regulated by the Amendment 82 or by
the changes in the regulations
associated with it. The CDQ groups may
be affected by the Council’s decisions
relating to TACs. These impacts will be
described in the IRFA that is prepared
each year to accompany the annual
harvest specifications.

Because this proposed rule has no
significant economic impacts on a
substantial number of small entities, an
initial regulatory flexibility analysis is
not required and none has been
prepared.

This proposed rule contains
collection-of-information requirements
subject to review and approval by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act (PRA). These requirements and
estimated reporting burdens have been
submitted to OMB for approval: list of
participating harvesters and processors
in the Al pollock fishery, 16 hours;
appeals of NMFS’ disapproval as
participating harvester or processor, 8
hours, and Al directed pollock fishery
catch reporting, 4 hours.

This proposed rule contains
collection-of-information requirements
subject to the PRA and which has been
approved by OMB. Public reporting
burden for these requirements are listed
by OMB control number.

OMB control No. 0648-0206

Federal fisheries permit application,
21 minutes; Federal processor permit
application, 21 minutes.

OMB control No. 0648-0213

Weekly production reports, 17
minutes; check-in/check-out report,
shoreside processor, 8 minutes; check-
in/check-out report, mothership or
catcher/processor, 7 minutes; daily
production report, 11 minutes; buying
station report, 23 minutes; catcher
vessel trawl gear daily fishing logbook
(DFL), 18 minutes; catcher vessel
longline or pot gear DFL, 28 minutes;
shoreside processor daily cumulative
production logbook (DCPL), 31 minutes;
mothership DCPL, 31 minutes; catcher/
processor longline and pot gear DCPL,
41 minutes; and catcher/processor trawl
gear DCPL, 30 minutes.

OMB control No. 0648-0330

Inshore processor catch monitoring
and control plan, 40 hours.

OMB control No. 0648-0334
LLP permit, 1 hour.
OMB control No. 0648-0393

AFA inshore processor permit
application, 2 hours; AFA catcher vessel
permit application, 2 hours; AFA
mothership, 2 hours; and AFA catcher/
processor permit application, 0 hours.

OMB control No. 0648-0401

Catcher vessel cooperative pollock
catch report, 5 minutes; shoreside
processor electronic logbook report, 35
minutes.

Response times include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the
collection-of-information.

Public comment is sought regarding:
whether this proposed collection-of-
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
the accuracy of the burden estimate;
ways to enhance the quality, utility, and
clarity of the information to be
collected; and ways to minimize the
burden of the collection-of-information,
including through the use of automated
collection techniques or other forms of
information technology. Send comments
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on these or any other aspects of the
collection-of-information to NMFS
Alaska Region (see ADDRESSES), and e-
mail to David Rostker@omb.eop.gov,
or fax to 202- 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection-of-information displays a
currently valid OMB Control Number.

Informal consultation under the ESA
was concluded for Amendment 82 on
October 22, 2004. As a result of the
informal consultation, the Regional
Administrator determined that fishing
activities under this rule are not likely
to adversely affect endangered or
threatened species or their critical
habitat. Pollock is an important prey
species for the endangered and
threatened Steller sea lion populations.
The Steller sea lion protection measures
evaluated in the 2000 and 2001
Biological Opinions (see ADDRESSES)
were considered in the development of
the management provisions of
Amendment 82. The protection
measures for Steller sea lions include
spatial and temporal dispersion of
pollock harvest. The pollock fishing
closure areas in the Al would remain
unchanged under Amendment 82 to
ensure spatial dispersion of fishing
effort. To temporally disperse harvest of
prey species, the Steller sea lion
protection measures apportion 40
percent of pollock harvest in the BSAI
to the A season and 60 percent to the
B season. Amendment 82 would
continue to temporally disperse pollock
harvest with no more than 40 percent of
the ABC permitted to be harvested in
the A season. The total harvest of
pollock in the Bering Sea subarea,
including any reallocation of
unharvested Al pollock, also would
remain well below the ABC so that
overall harvest would be in proportion
to biomass and less likely to compete
with Steller sea lions for prey. Both of
these harvest provisions satisfy the
intent of the Steller sea lion protection
measures.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: December 1, 2004.
William T. Hogarth,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For reasons set out in the preamble,
50 CFR part 679 is proposed to be
amended as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.; 16 U.S.C. 1540(f); Pub.
L. 105-277, Title II of Division C; Pub L. 106—
31, Sec. 3027; Pub. L.106-554, Sec. 209; and
Pub. L. 108-199, Sec. 803.

2.In §679.1, paragraph (k) is revised
to read as follows:

§679.1 Purpose and scope.

* * * * *

(k) American Fisheries Act and Al
directed pollock fishery measures.
Regulations in this part were developed
by NMFS and the Council under the
Magnuson-Stevens Act, the American
Fisheries Act (AFA), and Pub. L. 108—
199 to govern commercial fishing for
BSAI pollock according to the
requirements of the AFA and Pub. L.
108-199. This part also governs
payment and collection of the loan,
under the AFA, the Magnuson-Stevens
Act, and Title XI of the Merchant
Marine Act, 1936, made to all those
persons who harvest pollock from the
directed fishing allowance allocated to
the inshore component under section
206(b)(1) of the AFA.

3.In §679.2, the definitions for “AFA
catcher/processor,” “AFA catcher
vessel,” “AFA crab processing facility,”
“AFA entity,” “AFA inshore
processor,” “AFA mothership,”
“designated primary processor,”
“fishery cooperatives or cooperatives,”’
“license limitation groundfish,” “listed
AFA catcher/processor,” and ‘“‘unlisted
AFA catcher/processor,” are revised,
and the definitions for “Al directed
pollock fishery,” ““Aleut Corporation,”
“Aleut Corporation entity,” and
“designated contact for the Aleut
Corporation” are added in alphabetical
order to read as follows:

§679.2 Definitions.

* * * * *

AFA catcher/processor means a
catcher/processor permitted to harvest
BS pollock under § 679.4(1)(2).

AFA catcher vessel means a catcher
vessel permitted to harvest BS pollock
under § 679.4(1)(3).

AFA crab processing facility means a
processing plant, catcher/ processor,
mothership, floating processor or any
other operation that processes any FMP
species of BSAI crab, and that is
affiliated with an AFA entity that
processes pollock harvested by a catcher
vessel cooperative operating in the
inshore or mothership sectors of the BS
pollock fishery.

AFA entity means a group of affiliated
individuals, corporations, or other
business concerns that harvest or
process pollock in the BS directed
pollock fishery.

AFA inshore processor means a
shoreside processor or stationary
floating processor permitted to process
BS pollock under § 679.4(1)(5).

AFA mothership means a mothership
permitted to process BS pollock under
§679.4(1)(5).

Al directed pollock fishery means
directed fishing for pollock in the AI
under the allocation to the Aleut
Corporation authorized at
§679.20(a)(5)(iii).

Aleut Corporation means the Aleut
Corporation incorporated pursuant to
the Alaska Native Claims Settlement Act
(43 U.S.C. 1601 et seq.).

Aleut Corporation entity means a
harvester or processor selected by the
Aleut Corporation and approved by
NMEFS to harvest or process pollock in
the Al directed pollock fishery.

* * * * *

Designated contact for the Aleut
Corporation means an individual who is
designated by the Aleut Corporation for
the purpose of communication with
NMFS regarding the identity of selected
Al directed pollock fishery participants
and weekly reports required by §679.5.

* * * * *

Designated primary processor means
an AFA inshore processor that is
designated by an inshore pollock
cooperative as the AFA inshore
processor to which the cooperative will
deliver at least 90 percent of its BS
pollock allocation during the year in
which the AFA inshore cooperative

fishing permit is in effect.
* * * * *

Fishery cooperative or cooperatives
means any entity cooperatively
managing directed fishing for BS
pollock and formed under section 1 of
the Fisherman’s Collective Marketing
Act of 1934 (15 U.S.C. 521). In and of
itself, a cooperative is not an AFA entity
subject to excessive harvest share
limitations, unless a single person,
corporation or other business entity
controls the cooperative and the
cooperative has the power to control the
fishing activity of its member vessels.

* * * * *

License limitation groundfish means
target species and the “other species”
category, specified annually pursuant to
§679.20(a)(2), except that demersal
shelf rockfish east of 140§ W. longitude,
sablefish managed under the IFQ
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program, and pollock allocated to the
Aleutian Islands directed pollock
fishery and harvested by vessels 60 feet
(18.3 m) LOA or less, are not considered

license limitation groundfish.
* * * * *

Listed AFA catcher/processor means
an AFA catcher/processor permitted to
harvest BS pollock under § 679.4(1)(2)(i).

Unlisted AFA catcher/processor
means an AFA catcher/processor
permitted to harvest BS pollock under
§679.4(1)(2)(ii).

4. In §679.4, paragraphs (1)(1)(i),
(M(5)(ii), ()(6)(i1)(B), ((6)(i1)(C)(2),
Me)E)MD)(D) D), M)(6)(i)(D)(2)() and
(1)(6)(i1)(D)(2)(ii) are revised and
paragraph (m) is added to read as
follows:

§679.4 Permits.

* * * * *

(1) * k% %

(1) * % %

(i) Applicability. In addition to any
other permit and licensing requirements
set out in this part, any vessel used to
engage in directed fishing for a non-
CDQ allocation of pollock in the BS and
any shoreside processor, stationary
floating processor, or mothership that
receives pollock harvested in a non-
CDQ directed pollock fishery in the BS
must have a valid AFA permit onboard
the vessel or at the facility location at all
times while non-CDQ pollock is being
harvested or processed. In addition, the
owner of any vessel that is a member of
a pollock cooperative in the BS must
also have a valid AFA permit for every
vessel that is a member of the
cooperative, regardless of whether or
not the vessel actually engages in
directed fishing for pollock in the BS.
Finally, an AFA permit does not exempt
a vessel operator, vessel, or processor
from any other applicable permit or
licensing requirement required under
this part or in other state or Federal
regulations.

* * * * *

(5) * % %

(iii) Single geographic location
requirement. An AFA inshore processor
permit authorizes the processing of
pollock harvested in the BS directed
pollock fishery only in a single
geographic location during a fishing
year. For the purpose of this paragraph,
single geographic location means:

(A) Shoreside processors. The
physical location at which the land-
based shoreside processor first
processed pollock harvested from the
BS subarea directed pollock fishery
during a fishing year.

(B) Stationary floating processors. A
location within Alaska state waters that
is within 5 nm of the position in which
the stationary floating processor first
processed pollock harvested in the BS
subarea directed pollock fishery during
a fishing year.

* * * * *

(6) * * *

(11) * Kk %

(B) Designated cooperative processor.
The name and physical location of an
AFA inshore processor that is
designated in the cooperative contract
as the processor to whom the
cooperative has agreed to deliver at least
90 percent of its BS pollock catch;

(C) * % *

(2) The cooperative contract requires
that the cooperative deliver at least 90
percent of its BS pollock catch to its
designated AFA processor; and

* * * * *

(D) * * K

(1) * * %

(i) LLP permit. The vessel must be
named on a valid LLP permit
authorizing the vessel to engage in
trawling for pollock in the Bering Sea
subarea. If the vessel is more than 60
feet (18.3 m) LOA, the vessel must be
named on a valid LLP permit to engage
in trawling for pollock in the AI; and

* * * * *

(2] * % *

(1) Active vessels. The vessel delivered
more pollock harvested in the BS
inshore directed pollock fishery to the
AFA inshore processor designated
under paragraph (1)(6)(ii)(B) of this
section than to any other shoreside
processor or stationary floating
processor during the year prior to the
year in which the cooperative fishing
permit will be in effect; or

(i1) Inactive vessels. The vessel
delivered more pollock harvested in the
BS inshore directed pollock fishery to
the AFA inshore processor designated
under paragraph (1)(6)(ii)(B) of this
section than to any other shoreside
processor or stationary floating
processor during the last year in which
the vessel delivered BS pollock
harvested in the BS directed pollock

fishery to an AFA inshore processor.
* * * * *

(m) Participation in the Al Directed
Pollock Fishery—(1) Applicability.
Harvesting pollock in the AI directed
pollock fishery and processing pollock
taken in the AI directed pollock fishery
is authorized only for those harvesters
and processors that are selected by the
Aleut Corporation and approved by the
Regional Administrator to harvest
pollock in the Al directed pollock

fishery or to process pollock taken in
the Al directed pollock fishery.

(2) Annual Selection of participants
by the Aleut Corporation. Each year and
at least 14 days before harvesting
pollock in the AI directed pollock
fishery or processing pollock harvested
in the Al directed pollock fishery, a
participant must be selected by the
Aleut Corporation and the following
information for each participant must be
submitted by the designated contact to
the Regional Administrator:

(i) Vessel or processor name;

(ii) Federal fisheries permits number
issued under § 679.4(b) or Federal
processor permit issued under
§679.4(f);

(iii) an approved catch monitoring
control plan for shoreside and stationary
floating processors, as required by
679.28(g)(2); and

(iv) the fishing year which
participation approval is requested.

(3) Participant Approval. (i)
Participants must have:

(A) a valid Federal fisheries permit or
Federal processing permit, pursuant to
paragraphs (b) and (f) of this section,
respectively;

(B) a valid fishery endorsement on the
vessel’s U.S. Coast Guard
documentation for the vessel’s
participation in the U. S. fishery; and

(C) a valid AFA permit under
§679.4(1)(2) for all catcher/processors,
(1)(3) for all catcher vessels greater than
60 ft (18.3 m) LOA, or (1)(4) for all
motherships.

(ii) Each participant selected by the
Aleut Corporation and that meets the
conditions under paragraph (m)(3)(i) of
this section will be approved by the
Regional Administrator for participation
in the Al directed pollock fishery.

(iii) The Regional Administrator will
provide to the designated contact for the
Aleut Corporation the identity of each
approved participant and the date upon
which participation in the Al directed
pollock fishery may commence. The
Aleut Corporation shall forward to the
approved participants a copy of NMFS’s
approval letter before harvesting or
processing occurs.

(iv) A copy of NMFS’ approval letter
for participating in the Al directed
pollock fishery during the fishing year
must be on site at the shoreside
processor or stationary floating
processor, or on board the vessel at all
times and must be presented for
inspection upon the request of any
authorized officer.

(4) Participant Disapproval—(i)
Notification. The Regional
Administrator shall disapprove any
participant that does not meet the
conditions under paragraph (m)(3)(i) of
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this section. The Regional Administrator
will notify in writing the Aleut
Corporation and the selected participant
of the disapproval. The selected
participant will have 30 days in which
to submit proof of meeting the
requirements to participate in the Al
directed pollock fishery.

(ii) Initial administrative
determinations (IAD). The Regional
Administrator will prepare and send an
IAD to the selected participant
following the expiration of the 30-day
evidentiary period if the Regional
Administrator determines that the
information or evidence provided by the
selected participant fails to support the
participant’s claims and is insufficient
to rebut the presumption that the
disapproval for participation in the Al
directed pollock fishery is correct or if
the additional information or evidence
is not provided within the time period
specified in the letter that notifies the

applicant of his or her 30-day
evidentiary period. The IAD will
indicate the deficiencies in the
information required, including the
evidence submitted in support of the
information. The IAD also will indicate
which claims cannot be approved based
on the available information or
evidence. A participant who receives an
IAD may appeal under the appeals
procedures set out at §679.43. A
participant who avails himself or herself
of the opportunity to appeal an IAD will
receive an interim approval from NMFS
authorizing participation in the Al
directed pollock fishery. An interim
approval based on claims contrary to the
final determination will expire upon
final agency determination.

5.In § 679.5, paragraphs (a)(7)(xv)(F),
(h)(1)(d), (h)(1){i)(T), and (q) are added to
read as follows:

§679.5 Recordkeeping and reporting
(R&R).

(a) * % %

(7) * % %

(XV) * % %

If har-
vest
made
under
... pro-
gram

Indicate yes and

record the ... Reference

* koK Kk Kk

(F) AIP | n/a Subpart F to

part 679

(h) * % %

(1) * % %

(i) Check-in report (BEGIN message).
Except as indicated in paragraph
(h)(1)(iii) of this section, the operator or
manager must submit a check-in report
according to the following table:

Submit a separate
BEGIN message for ...

If you are a ...

Within this time limit

(A) Each reporting area
of groundfish harvest,
except 300, 400, 550, or
690

(1) C/P using trawl gear

Before gear deployment

gear

(2) C/P using longline or pot

neously.

Before gear deployment. May be checked in to more than one area simulta-

(3 MS, SS, SFP

neously.

Before receiving groundfish. May be checked in to more than one area simulta-

(4) MS

Must check-in to reporting area(s) where groundfish were harvested.

(B) COBLZ or RKCSA

(1) C/P using trawl gear

Prior to fishing. Submit one check-in for the COBLZ or RKCSA and another
check-in for the area outside the COBLZ or RKCSA.

(2) MS, SS, SFP

Before receiving groundfish harvested with trawl gear, submit one check-in for

the COBLZ or RKCSA and another check-in for the area outside the COBLZ or
RKCSA.

(C) Gear Type (1) C/P

If in the same reporting area but using more than one gear type, prior to fishing
submit a separate check-in for each gear type.

(2) MS, SS, SFP

If harvested in the same reporting area but using more than one gear type, prior
to receiving groundfish submit a separate check-in for each gear type.

(D) CDQ (1) C/P

Prior to groundfish CDQ fishing under each CDQ program.

(2) MS, SS, SFP

Prior to receiving groundfish CDQ. If receiving groundfish under more than one
CDQ number, use a separate check-in for each number.

(E) Exempted or Re-
search Fishery

(1) CIP

If in an exempted or research fishery, prior to fishing submit a separate check-in
for each type.

(2) MS, SS, SFP

If receiving groundfish from an exempted or research fishery, prior to receiving
submit a separate check-in for each type.

(F) Processor Type C/P, MS

If a catcher/processor and functioning simultaneously as a mothership in the
same reporting area, before functioning as either processor type.

(G) Change of fishing
year

C/P, MS, SS, SFP

If continually active through the end of one fishing year and at the beginning of a
second fishing year, submit a check-in for each reporting area to start the year
on January 1.

(H) AIP (1) c/P

Prior to Al pollock fishing.




Federal Register/Vol. 69, No. 234/Tuesday, December 7, 2004 /Proposed Rules

70601

Submit a separate
BEGIN message for ...

If you are a ...

Within this time limit

(2 MS, SS, SFP

Before receiving Al pollock

(ii) * k%

Submit
a sepa-
rate
CEASE
mes-
sage
for. ..

Within this time

If you are a
limit

* ok Kk ok Kk

Within 24 hours
after completion of
gear retrieval for
Al pollock.

() AIP | (1) C/P

(2) SS, SFP | Within 48 hours
after the end of
the applicable
weekly reporting
period that a
shoreside proc-
essor or SFP
ceases to receive
or process Al pol-
lock for the fishing
year.

(3 MS Within 24 hours
after receipt of AIP
pollock has

ceased.

* * * * *

(q) AI directed pollock fishery catch
reports—(1) Applicability. The Aleut
Corporation shall provide NMFS the
identity of its designated contact for the
Aleut Corporation. The Aleut
Corporation shall submit to the Regional
Administrator a pollock catch report
containing information required by
paragraph (q)(3) of this section.

(2) Time limits and submittal. (i) The
Aleut Corporation must submit its Al
directed pollock fishery catch reports by
one of the following methods:

(A) An electronic data file in a format
approved by NMFS; or

(B) By Fax.

(ii) The AI directed pollock fishery
catch reports must be received by the
Regional Administrator by 1200 hours,
A.l.t. on Tuesday following the end of
the applicable weekly reporting period,
as defined at § 679.2.

(3) Information required. The Al
directed pollock fishery catch report
must contain the following information:

(i) Catcher vessel ADF&G number;

(ii) Federal fisheries or Federal
processor permit number;

(iii) Delivery date;

(iv) Pollock harvested:

(A) For shoreside and stationary
floating processors and motherships:

amount of pollock (in Ib for shoreside
and stationary floating processors and in
mt for motherships) delivered,
including the weight of at-sea pollock
discards; and

(B) For catcher/processors, the
amount of pollock (in mt) harvested and
processed, including the weight of at-
sea pollock discards; and

(v) ADF&G fish ticket number.

6.In §679.7, paragraphs (k)(3)(i),
(K)(3)(ii), (k)(3)(iv), (k)(4)(), (K)(5),
(k)(6), and (k)(7) are revised, and
paragraph (1) is added to read as follows:

§679.7 Prohibitions.

* * * * *

(k) * % %

(3) * Kk *

(i) Permit requirement. Use a
shoreside processor or stationary
floating processor to process pollock
harvested in a non-CDQ directed fishery
for pollock in the BS without a valid
AFA inshore processor permit at the

facility or on board vessel.
* * * * *

(iii) Restricted AFA inshore
processors. Use an AFA inshore
processor holding a restricted AFA
inshore processor permit to process
more than 2,000 mt round weight of
non-CDQ pollock harvested in the BS
directed pollock fishery in any one
calendar year.

(iv) Single geographic location
requirement. Use an AFA inshore
processor to process pollock harvested
in the BS directed pollock fishery at a
location other than the single
geographic location defined as follows:

(A) Shoreside processors. The
physical location at which the land-
based shoreside processor first
processed BS pollock harvested in the
BS directed pollock fishery during a
fishing year.

(B) Stationary floating processors. A
location within Alaska State waters that
is within 5 nm of the position in which
the stationary floating processor first
processed BS pollock harvested in the
BS directed pollock fishery during a
fishing year.

* * * * *

(4) * * %

(i) Permit requirement. Use a catcher
vessel to engage in directed fishing for
non-CDQ BS pollock for delivery to any
AFA processing sector (catcher/
processor, mothership, or inshore)
unless the vessel has a valid AFA

catcher vessel permit on board that
includes an endorsement for the sector
of the BS pollock fishery in which the
vessel is participating.

* * * * *

(5) AFA inshore fishery
cooperatives—(i) Overages by vessel.
Use an AFA catcher vessel listed on an
AFA inshore cooperative fishing permit,
or under contract to a fishery
cooperative under § 679.62(c), to harvest
non-CDQ BS pollock in excess of the
fishery cooperative’s annual allocation
of pollock specified under § 679.62.

(ii) Overages by fishery cooperative.
An inshore pollock fishery cooperative
is prohibited from exceeding its annual
allocation of BS pollock TAC.

(6) Excessive harvesting shares. It is
unlawful for an AFA entity to harvest,
through a fishery cooperative or
otherwise, an amount of BS pollock that
exceeds the 17.5—percent excessive
share limit specified under
§679.20(a)(5)(1)(A)(6). The owners and
operators of the individual vessels
comprising the AFA entity that harvests
BS pollock will be held jointly and
severally liable for exceeding the
excessive harvesting share limit.

(7) Excessive processing shares. It is
unlawful for an AFA entity to process
an amount of BS pollock that exceeds
the 30—percent excessive share limit
specified under § 679.20(a)(5)(1)(A)(7).
The owners and operators of the
individual processors comprising the
AFA entity that processes BS pollock
will be held jointly and severally liable
for exceeding the excessive processing

share limit.
* * * * *

(1) Prohibitions specific to the AI
directed pollock fishery—(1) Catcher/
Processors. (i) Use a catcher/processor
vessel to harvest pollock in the Al
directed pollock fishery or process
pollock harvested in the Al directed
pollock fishery without a copy of
NMFS’ approval letter pursuant to
§679.4(m).

(ii) Process any pollock harvested in
the Al directed pollock fishery without
complying with catch weighing and
observer sampling station requirements
set forth at paragraphs (k)(1)(vi) and
(k)(1)(vii) of this section, respectively.

(iii) Use a catcher/processor to harvest
pollock in the AI directed pollock
fishery or process pollock harvested in
the Al directed pollock fishery without
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a valid AFA catcher/processor permit
on board the vessel.

(2) Motherships. (i) Use a mothership
to process pollock harvested in the Al
directed pollock fishery without a copy
of NMFS’ approval letter pursuant to
§679.4(m).

(ii) Process any pollock harvested in
the Al directed pollock fishery without
complying with catch weighing and
observer sampling station requirements
set forth at paragraphs (k)(2)(iii) and
(k)(2)(iv) of this section, respectively.

(iii) Use a mothership to process
pollock harvested in the Al directed
pollock fishery without a valid AFA
mothership permit on board the vessel.

(3) Shoreside and stationary floating
processors. (i) Use a shoreside processor
or stationary floating processor to
process pollock harvested in the in Al
directed pollock fishery without a copy
of NMFS’ approval letter pursuant to
§679.4(m).

(ii) Process any pollock harvested in
the AI directed pollock fishery without
complying with catch weighing
requirements set forth at paragraph
(k)(3)(v) of this section.

(iii) Take deliveries of pollock
harvested in the Al directed pollock
fishery or process pollock harvested in
the Al pollock fishery without following
an approved CMCP as described in
§679.28(g). A copy of the CMCP must
be maintained on the premises and
made available to authorized officers or
NMFS-authorized personnel upon
request.

(4) Catcher vessels. (i) Use a catcher
vessel to harvest pollock in the Al
directed pollock fishery without a copy
of NMFS’ approval letter pursuant to
§679.4(m).

(ii) Have on board at any one time
pollock harvested in the Al directed
pollock fishery and pollock harvested
from either the Bering Sea subarea or
the Gulf of Alaska.

(iii) Use a catcher vessel to deliver
pollock harvested in the Al directed
pollock fishery:

(A) To a shoreside or stationary
floating processor that does not have an
approved CMCP pursuant to § 679.28(g)
and is not approved by NMFS to process
pollock harvested in the AI directed
pollock fishery, or

(B) To a catcher/processor or
mothership that is not approved by
NMFS to process pollock harvested in
the AI directed pollock fishery.

(vi) Use a catcher vessel greater than
60 ft (18.3 m) LOA to harvest pollock in
the Al directed pollock fishery unless
the vessel has a valid AFA catcher
vessel permit on board.

(5) Al directed pollock fishery
overages—(i) Overages by vessel. Use a

catcher vessel selected by the Aleut
Corporation and approved by NMFS to
participate in the Al directed pollock
fishery under § 679.4(m) to harvest
pollock in the AI directed pollock
fishery in excess of the Aleut
Corporation’s annual or seasonal
allocations of pollock or in excess of the
vessel allocation specified under
§679.20(a)(5)(iii).

(ii) Overages by the Aleut
Corporation. The Aleut Corporation is
prohibited from exceeding its annual
and seasonal allocations of AI pollock
TAC or from exceeding the allocation to
vessels, as specified in
§679.20(a)(5)(iii).

7.In § 679.20, paragraph (a)(5)(iii) is
redesignated as paragraph (a)(5)(iv),
paragraphs (a)(5)(i)(B)(1), (a)(5)(ii),
newly redesignated paragraph
(a)(5)(iv)(B) introductory text, and
paragraph (a)(6)(i) are revised, and
paragraph (a)(5)(iii) is added to read as
follows:

§679.20 General limitations.

(a] * % %

(5] * k* %

(i) * % %

(B) BSAI seasonal allowances for AFA
and CDQ—(1) Inshore, catcher/
processor, mothership, and CDQ
components. The portions of the BS
subarea pollock directed fishing
allowances allocated to each component
under sections 206(a) and 206(b) of the
AFA and the CDQ allowance in the
BSAI will be divided into two seasonal
allowances corresponding to the two
fishing seasons set out at § 679.23(e)(2),
as follows: A season, 40 percent; and B

season, 60 percent.
* * * * *

(ii) Bogoslof District. If the Bogoslof
District is open to directed fishing for
pollock by regulation, then the pollock
TAC for this district will be allocated
according to the same procedure
established for the Bering Sea subarea at
paragraph (a)(5)(i) of this section. If the
Bogoslof District is closed to directed
fishing for pollock by regulation, then
the entire TAC for this district will be
allocated as an incidental catch
allowance.

(iii) AL (A) If a directed fishery for
pollock in the Al is not specified under
paragraph (c) of this section, then the
entire TAC for this subarea will be
allocated as an incidental catch
allowance.

(B) If the Al is open to directed fishing
for pollock under paragraph (c) of this
section, then the pollock TAC for this
subarea will be specified, allocated,
seasonally apportioned, and reallocated
as follows:

(1) AI annual TAC limitations. When
the AI pollock ABC is less than 19,000
mt, the annual TAC will be no greater
than the ABC. When the Al pollock ABC
equals or exceeds 19,000 mt, the annual
TAC will be equal to 19,000 mt.

(2) Allocations—(i) CDQ Directed
fishing allowance. 10 percent of the
annual TAC will be allocated to the
CDQ pollock reserve established under
§679.31(a)(2).

(i1) Incidental catch allowance. The
Regional Administrator will determine
the amount of the pollock incidental
catch necessary to support an incidental
catch allowance in the AI during the
fishing year. This amount of pollock
will be deducted from the annual TAC.

(iii) Directed Pollock Fishery. The
amount of the TAC remaining after
subtraction of the CDQ directed fishing
allowance and the incidental catch
allowance will be allocated to the Aleut
Corporation as a directed pollock
fishery allocation.

(3) Seasonal apportionment. The
seasonal harvest of pollock in the Al
directed pollock fishery shall be:

(1) A season. No greater than the lesser
of the annual initial TAC plus any A
season CDQ) pollock directed fishery
allowance or 40 percent of the Al
pollock ABC. The total A season
apportionment, including the AI
directed pollock fishery allocation, the
CDQ pollock directed fishery seasonal
allowance, and the incidental catch
amount, shall not exceed 40 percent of
the ABC.

(i1) B season. The B season
apportionment of the Al directed
pollock fishery shall equal the annual
initial TAC minus the A season directed
pollock fishery apportionment under
paragraph (a)(5)(iii)(B)(3)(i) of this
section and minus the incidental catch
amount under this paragraph.

(iif) Inseason adjustments. During any
fishing year, the Regional Administrator
may add any under harvest of the A
season directed pollock fishery
apportionment to the B season directed
pollock fishery apportionment by
publication in the Federal Register if
the Regional Administrator determines
that the harvest capacity in the B season
is sufficient to harvest the adjusted B
season apportionment.

(4) Reallocation of the annual Al
directed pollock fishery and AI CDQ
allocations. As soon as practicable, if
the Regional Administrator determines
that vessels participating in either the
Al directed pollock fishery or the Al
CDQ directed pollock fishery likely will
not harvest the entire Al directed
pollock fishery or CDQ pollock directed
fishing allowance, the Regional
Administrator may reallocate some or
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all of the projected unused directed
pollock fishery allocation to the Bering
Sea subarea directed pollock fishery or
AI CDQ pollock directed fishing
allowance to the Bering Sea subarea
CDQ pollock directed fishing allowance
by publication in the Federal Register.

(5) Allocations to small vessels. The
annual allocation for vessels 60 feet
(18.3 m) LOA or less participating in the
Al directed pollock fishery will be:

(1) No more than 25 percent of the Al
directed pollock fishery allocation
through 2008;

(i) No more than 50 percent of the Al
directed pollock fishery allocation from
2009 through 2012; and

(7ii) 50 percent of the AI directed
pollock fishery allocation in 2013 and
beyond.

(iv) * k% %

(B) GOA Western and Central
Regulatory Areas seasonal
apportionments. Each apportionment
established under paragraph
(a)(5)(iv)(A) of this section will be
divided into four seasonal
apportionments corresponding to the
four fishing seasons specified in
§679.23(d)(2) as follows: * * *

(6) * % %

(i) The apportionment of pollock in
all GOA regulatory areas for each
seasonal allowance described in
paragraph (a)(5)(iv) of this section will
be allocated entirely to vessels
harvesting pollock for processing by the
inshore component in the GOA after
subtraction of an amount that is
projected by the Regional Administrator
to be caught by, or delivered to, the
offshore component in the GOA
incidental to directed fishing for other
groundfish species.

8.In §679.21, paragraphs (e)(1)(vii)
and (e)(7)(viii) are revised and
paragraph (e)(1)(ix) is added to read as
follows:

§679.21 Prohibited species bycatch
management.
* * * * *

(e * % %

(1) * % %

(vii) Chinook salmon. The trawl
closures identified in paragraph
(e)(7)(viii) of this section will take effect
when the Regional Administrator
determines that the PSC limit of 29,000
Chinook salmon caught while
harvesting pollock in the BS between

January 1 and December 31 is attained.
* * * * *

(ix) AI Chinook salmon. The trawl
closures identified in paragraph
(e)(7)(viii) of this section will take effect
when the Regional Administrator
determines that the AI PSC limit of 700

Chinook salmon caught while
harvesting pollock in the Al between

January 1 and December 31 is attained.
* * * * *

(7) * K *

(viii) Chinook salmon. If, during the
fishing year, the Regional Administrator
determines that catch of Chinook
salmon by vessels using trawl gear
while directed fishing for pollock in the
BSAI will reach the annual limits, as
identified in paragraphs (e)(1)(vii) and
(e)(1)(ix) of this section, NMFS, by
notification in the Federal Register will
close the Chinook Salmon Savings
Areas, as defined in Figure 8 to this
part, to directed fishing for pollock with
trawl gear as follows:

(A) For the BS Chinook salmon PSC
limit under paragraph (e)(1)(vii) of this
section, area 1 and area 2 in Figure 8 to
this part will be closed on the following
dates:

(1) From the effective date of the
closure until April 15, and from
September 1 through December 31, if
the Regional Administrator determines
that the annual limit of BS Chinook
salmon will be attained before April 15.

(2) From September 1 through
December 31, if the Regional
Administrator determines that the
annual limit of BS Chinook salmon will
be attained after April 15.

(B) For the AI Chinook salmon limit
under paragraph (e)(1)(ix) of this
section, area 1 in Figure 8 to this part
will be closed on the following dates:

(1) From the effective date of the
closure until April 15, and from
September 1 through December 31, if
the Regional Administrator determines
that the annual limit of AI Chinook
salmon will be attained before April 15.

(2) From September 1 through
December 31, if the Regional
Administrator determines that the
annual limit of AI Chinook salmon will
be attained after April 15.

* * * * *

9. In §679.23, paragraph (e)(2) is
revised to read as follows:

§679.23 Seasons.

* * * * *

(e] * % %

(2) Directed fishing for pollock in the
Bering Sea subarea by inshore, offshore
catcher/processor, and mothership
components, in the Al directed pollock
fishery, and pollock CDQ fisheries.
Subject to other provisions of this part,
directed fishing for pollock by vessels
catching pollock for processing by the
inshore component, catcher/processors
in the offshore component, and
motherships in the offshore component
in the Bering Sea subarea, directed

fishing for pollock in the AI directed
pollock fishery, or directed fishing for
CDQ pollock in the BSAI is authorized
only during the following two seasons:
(i) A season. From 1200 hours, A.lt.,
January 20 through 1200 hours, A.Lt.,
June 10; and
(ii) B season. From 1200 hours, A.Lt.,
June 10 through 1200 hours, A.lL.t.,
November 1.
* * * * *

10. In §679.28, paragraph (g)(2) and
the first sentence of paragraph (g)(3) are
revised to read as follows:

§679.28 Equipment and operational
requirements.
* * * * *

* % %

(2) Who is required to prepare and
submit a CMCP for approval? The
owner and manager of an AFA inshore
processor or the owner and manager of
a shoreside or stationary floating
processor processing pollock harvested
in the Al directed pollock fishery are
required to prepare and submit a CMCP
which must be approved by NMFS prior
to the receipt of pollock harvested in the
BSAI directed pollock fishery.

(3) How is a CMCP approved by
NMFS? NMFS will approve a CMCP if
it meets all the requirements specified
in paragraph (g)(7) of this section. * * *
* * * * *

11. In §679.50, paragraphs (c)(2)(i),
(c)(5) paragraph heading, and (e)(1) are
revised and paragraph (c)(5)(i)(C) is
added to read as follows:

§679.50 Groundfish Observer Program
applicable through December 31, 2007.

* * * * *

(c) * % %
2 * % %

(i) Pollock fishery. In a retained catch
of pollock that is greater than the
retained catch of any other groundfish
species or species group that is specified
as a separate groundfish fishery under
this paragraph (c)(2) and in a retained
catch of pollock harvested in the Al
directed pollock fishery.

(5) AFA and Al directed pollock
fishery catcher/processors and
motherships -- * * *

(i) * * %

(C) Al directed pollock fishery
catcher/processors and motherships. A
catcher/processor participating in the Al
directed pollock fishery or a mothership
processing pollock harvested in the Al
directed pollock fishery must have on
board at least two NMFS-certified
observers, at least one of which must be
certified as a lead level 2 observer, for
each day that the vessel is used to
harvest, process, or take deliveries of
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groundfish. More than two observers are
required if the observer workload
restriction at paragraph (c)(5)(ii) of this
section would otherwise preclude
sampling as required under
§679.63(a)(1).

(e) * % %

(1) Any vessel, shoreside processor, or
stationary floating processor required to
comply with observer coverage
requirements under paragraphs (c) or (d)
of this section or under §679.7(f)(4) or
a catcher vessel less than 60 ft (18.3 m)
LOA that is participating in the Al
directed pollock fishery must use, upon
written notification by the Regional
Administrator, NMFS’ staff or an
individual authorized by NMFS to
satisfy observer coverage requirements
as specified in paragraphs (c) and (d) of
this section or for other conservation

and management purpose.
* * * * *

12. In Subpart F, the subpart heading
is revised to read as follows:

Subpart F—American Fisheries Act
and Aleutian Island Directed Pollock
Fishery Management Measures

13. Section 679.60 is revised to read
as follows:

§679.60 Authority and related regulations.

Regulations under this subpart were
developed by the National Marine
Fisheries Service and the North Pacific
Fishery Management Council to
implement the American Fisheries Act
(AFA) [Div. C, Title II, Subtitle II, Public
Law 105-277, 112 Stat. 2681 (1998)] and
the Consolidated Appropriations Act of
2004 (Public Law 108-199, Sec. 803).
Additional regulations in this part that
implement specific provisions of the
AFA and Public Law 108-199, Sec. 803
are set out at §§ 679.2 Definitions, 679.4
Permits, 679.5 Recordkeeping and
reporting, 679.7 Prohibitions, 679.20
General limitations, 679.21 Prohibited
species bycatch management, 679.28
Equipment and operational
requirements for Catch Weight
Measurement, 679.31 CDQ reserves, and
679.50 Groundfish observer program.

Regulations developed by the
Department of Transportation to
implement provisions of the AFA are
found at 50 CFR part 356.

14. In §679.61, paragraphs (b), (d)(3),
and (g) are revised to read as follows:

§679.61 Formation and operation of
fishery cooperatives.

(b) Who must comply this section?

Any fishery cooperative formed under
section 1 of the Fisherman’s Collective

Marketing Act 1934 (15 U.S.C. 521) for
the purpose of cooperatively managing
directed fishing for BS subarea pollock
must comply with the provisions of this
section. The owners and operators of all
the member vessels that are signatories
to a fishery cooperative are jointly and
severally responsible for compliance

with the requirements of this section.
* * * * *

(d) * * *

(3) What is the deadline for filing?
The contract or renewal letter and
supporting materials must be received
by NMFS and by the Council at least 30
days prior to the start of any fishing
activity conducted under the terms of
the contract. In addition, an inshore
cooperative that is also applying for an
allocation of BS subarea pollock under
§679.62 must file its contract, any
amendments hereto, and supporting
materials no later than December 1 of
the year prior to the year in which

fishing under the contract will occur.
* * * * *

(g) Landing tax payment deadline.
You must pay any landing tax owed to
the State of Alaska under section 210(f)
of the AFA and paragraph (e)(1)(v) of
this section before April 1 of the
following year, or the last day of the
month following the date of publication
of statewide average prices by the
Alaska State Department of Revenue,
whichever is later. All members of the
cooperative are prohibited from
harvesting pollock in the BS subarea
directed pollock fishery after the
payment deadline if any member vessel
has failed to pay all required landing
taxes from any landings made outside
the State of Alaska by the landing
deadline. Members of the cooperative
may resume directed fishing for pollock
once all overdue landing taxes are paid.

15. In § 679.62, the introductory text
in paragraph (a), and paragraphs (a)(2),
(a)(3), (b)(2)(1), (b)(2)(ii), and (b)(3) are
revised to read as follows:

§679.62 Inshore sector cooperative
allocation program.

(a) How will inshore sector
cooperative allocations be made? An
inshore catcher vessel cooperative that
applies for and receives an AFA inshore
cooperative fishing permit under
§679.4(1)(6) will receive a sub-allocation
of the annual BS subarea inshore sector
directed fishing allowance. Each inshore
cooperative’s annual allocation
amount(s) will be determined using the
following procedure:

* * * * *

(2) Conversion of individual vessel
catch histories to annual cooperative
quota share percentages. Each inshore

pollock cooperative that applies for and
receives an AFA inshore pollock
cooperative fishing permit will receive
an annual quota share percentage of
pollock for the BS subarea that is equal
to the sum of each member vessel’s
official AFA inshore cooperative catch
history for the BS subarea divided by
the sum of the official AFA inshore
cooperative catch histories of all
inshore-sector endorsed AFA catcher
vessels. The cooperative’s quota share
percentage will be listed on the
cooperative’s AFA pollock cooperative
permit.

(3) Conversion of quota share
percentage to TAC allocations. Each
inshore pollock cooperative that
receives a quota share percentage for a
fishing year will receive an annual
allocation of pollock that is equal to the
cooperative’s quota share percentage
multiplied by the annual inshore BS
subarea pollock allocation. Each
cooperative’s annual pollock TAGC
allocation may be published in the
interim, and final BSAI TAC
specifications notices.

(b) * % %

(2) * % %

(i) Member vessels. All pollock caught
by a member vessel while engaged in
directed fishing for pollock in the BS
subarea unless the vessel is under
contract to another cooperative and the
pollock is assigned to another
cooperative.

(i1) Contract vessels. All pollock
contracted for harvest and caught by a
vessel under contract to the cooperative
under paragraph (c) of this section while
the vessel was engaged in directed
fishing for pollock in the BS subarea.

(3) How must cooperative harvests be
reported to NMFS? Each inshore pollock
cooperative must report its BS subarea
pollock harvest to NMFS on a weekly
basis according to the recordkeeping
and reporting requirements set out at
§679.5(0).

* * * * *

16. In §679.63, paragraph (c) is

revised to read as follows:

§679.63 Catch weighing requirements for
vessels and processors.

(c) What are the requirements for AFA
inshore processors? (1) Catch weighing.
All groundfish landed by AFA catcher
vessels engaged in directed fishing for
pollock in the BS subarea must be
sorted and weighed on a scale approved
by the State of Alaska as described in
§679.28(c), and be made available for
sampling by a NMFS certified observer.
The observer must be allowed to test
any scale used to weigh groundfish in
order to determine its accuracy.
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(2) Observer coverage and prior
notification. The plant manager or plant
liaison must notify the observer of the
offloading schedule for each delivery of
BS subarea pollock by an AFA catcher
vessel at least 1 hour prior to offloading.
The plant manager must ensure that an
observer monitors each delivery of BS
subarea pollock from an AFA catcher
vessel and is on site the entire time the
delivery is being weighed or sorted.

17. In § 679.64, introductory
paragraph of (a), paragraphs (a)(1)(i),
(a)(2)(ii), (a)(4), introductory paragraph
of (b), and introductory paragraph of
(b)(3) are revised to read as follows:

§679.64 Harvesting sideboard limits in
other fisheries.

(a) Harvesting sideboards for listed
AFA catcher/processors. The Regional
Administrator will restrict the ability of
listed AFA catcher/processors to engage
in directed fishing for non-pollock
groundfish species to protect
participants in other groundfish
fisheries from adverse effects resulting
from the AFA and from fishery
cooperatives in the BS subarea directed
pollock fishery.

(1 * % %

(i) Except for Aleutian Islands
pollock, the Regional Administrator will
establish annual AFA catcher/processor
harvest limits for each groundfish
species or species group in which a TAC
is specified for an area or subarea of the
BSAI as follows:

* * * * *

(2) * % %

(ii) If the amount of Pacific ocean
perch calculated under paragraph
(a)(2)(i) of this section is determined by
the Regional Administrator to be
insufficient to meet bycatch needs of
AFA catcher/processors in other
directed fisheries for groundfish, the
Regional Administrator will prohibit
directed fishing for Aleutian Islands
Pacific ocean perch by AFA catcher
processors and establish the sideboard
amount equal to the amount of Aleutian
Islands Pacific ocean perch caught by
AFA catcher processors incidental to
directed fishing for other groundfish
species.

(4) * % %

(i) Except as provided for in
paragraphs (a)(1)(ii) through (a)(3) of
this section, the harvest limit for each
BSAI groundfish species or species
group will be equal to the 1995 through
1997 aggregate retained catch of that
species by catcher/processors listed in
paragraphs 208(e)(1) through (20) and
section 209 of the AFA in non-pollock
target fisheries divided by the sum of
the catch of that species in 1995 through

1997 multiplied by the TAC of that
species available for harvest by catcher/
processors in the year in which the
harvest limit will be in effect.

(ii) If the amount of a species
calculated under paragraph (a)(4)(i) of
this section is determined by the
Regional Administrator to be
insufficient to meet bycatch needs for
AFA catcher/processors in other
directed fisheries for groundfish, the
Regional Administrator will prohibit
directed fishing for that species by AFA
catcher processors and establish the
sideboard amount equal to the amount
of that species caught by AFA catcher
processors incidental to directed fishing

for other groundfish species.
* * * * *

(b) The Regional Administrator will
restrict the ability of AFA catcher
vessels to engage in directed fishing for
other groundfish species to protect
participants in other groundfish
fisheries from adverse effects resulting
from the AFA and from fishery
cooperatives in the BS subarea directed
pollock fishery.

* * * * *

(3) Except for Aleutian Islands
pollock, the Regional Administrator will
establish annual AFA catcher vessel
harvest limits for each groundfish
species or species group in which a TAC
is specified for an area or subarea of the
GOA and BSAI as follows:

* * * * *

18. In § 679.65, paragraphs (a) and (b)
are revised to read as follows:

§679.65 Crab processing sideboard limits.

(a) What is the purpose of crab
processing limits? The purpose of crab
processing sideboard limits is to protect
processors not eligible to participate in
the BS subarea directed pollock fishery
from adverse effects as a result of the
AFA and the formation of fishery
cooperatives in the BS subarea directed
pollock fishery.

(b) To whom do the crab processing
sideboard limits apply? The crab
processing sideboard limits in this
section apply to any AFA inshore or
mothership entity that receives pollock
harvested in the BS directed pollock
fishery by a fishery cooperative
established under §. 679.61 or §679.62.

* * * * *

[FR Doc. 04-26835 Filed 12—6—-04; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 041126333-4333-01; I.D.
112204C]

Fisheries of the Exclusive Economic
Zone Off Alaska; Gulf of Alaska;
Proposed 2005 and 2006 Harvest
Specifications for Groundfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: 2005 and 2006 proposed harvest
specifications for groundfish;
apportionment of reserves; request for
comments.

SUMMARY: NMFS proposes 2005 and
2006 harvest specifications, reserves
and apportionments, and Pacific halibut
prohibited species catch (PSC) limits for
the groundfish fishery of the Gulf of
Alaska (GOA). This action is necessary
to establish harvest limits and
associated management measures for
groundfish during the 2005 and 2006
fishing years. The intended effect of this
action is to conserve and manage the
groundfish resources in the GOA in
accordance with the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).

DATES: Comments must be received by
January 6, 2005.

ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Lori Durall. Comments may be
submitted by:

e Mail to P.O. Box 21668, Juneau, AK
99802;

e Hand Delivery to the Federal
Building, 709 West 9th Street, Room
420A, Juneau, AK;

e E-mail to
2005AKgroundfish.tacspecs@noaa.gov
and include in the subject line of the e-
mail comments the document identifier:
2005 Proposed Specifications (E-mail
comments, with or without attachments,
are limited to 5 megabytes);

e FAX to 907-586—-7557; or

e Webform at the Federal
eRulemaking Portal:
www.regulations.gov. Follow the
instructions at that site for submitting
comments.

Copies of the draft Environmental
Assessment/Initial Regulatory
Flexibility Analysis (EA/IRFA) prepared
for this action and the 2001 Biological
Opinion (BiOp) on the Steller sea lion
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protection measures are available from
NMFS at the address above or from the
Alaska Region website
www.fakr.noaa.gov. Copies of the final
2003 Stock Assessment and Fishery
Evaluation (SAFE) reports, dated
November 2003, are available from the
North Pacific Fishery Management
Council, West 4t Avenue, Suite 306,
Anchorage, AK, 99510 or from its
website at www.fakr.noaa.gov/npfmec.

FOR FURTHER INFORMATION CONTACT: Tom
Pearson, Sustainable Fisheries Division,
Alaska Region, 907—481-1780 or e-mail

at tom.pearson@noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

NMFS manages the groundfish
fisheries in the exclusive economic zone
off Alaska under the Fishery
Management Plan for Groundfish of the
Gulf of Alaska (FMP). The North Pacific
Fishery Management Council (Council)
prepared the FMP under the authority of
the Magnuson-Stevens Act, 16 U.S.C.
1801, et seq. Regulations governing U.S.
fisheries and implementing the FMP
appear at 50 CFR parts 600 and 679.

Amendments 48/48 to the FMP and to
the Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area were
unanimously recommended by the
Council in October 2003 and approved
by NMFS on October 12, 2004. The final
rule implementing Amendments 48/48
was published November 8, 2004, (69
FR 64683). Amendments 48/48 revise
the administrative process used to
establish annual specifications for the
groundfish fisheries of the GOA and the
Bering Sea and Aleutian Islands (BSAI).
The goals of Amendments 48/48 in
revising the specifications process are to
(1) manage fisheries based on the best
scientific information available, (2)
provide for adequate prior public review
and comment on Council
recommendations, (3) provide for
additional opportunity for Secretarial
review, (4) minimize unnecessary
public confusion and disruption to
fisheries, and (5) promote
administrative efficiency.

Based on the approval of
Amendments 48/48, the Council
recommended 2005 and 2006 proposed
specifications for GOA groundfish.
These proposed specifications are based
on the 2003 SAFE report. In November
2004, the 2004 SAFE report will be used
to develop the final 2005 and 2006
groundfish acceptable biological catch
amounts (ABC). When possible, this
proposed rule will identify any proposal
that may be anticipated to change in the
final specifications. The 2006

specifications will be updated in early
2006 when final specifications for 2006
and new specifications for 2007 are
implemented.

In October 2004, the Council also
recommended a biennial harvest
specifications process for certain long-
lived species and for species for which
little new management information is
available on other than a biennial basis.
Based on current survey schedules, the
GOA species for which biennial harvest
specifications process would be used
are deep water flatfish, rex sole, shallow
water flatfish, flathead sole, arrowtooth
flounder, slope rockfish, northern
rockfish, Pacific ocean perch,
shortraker/rougheye rockfish, pelagic
shelf rockfish, thornyhead rockfish,
demersal shelf rockfish, skates, and
Atka mackerel. Stock assessment
surveys are conducted biennially in the
GOA for these species. Because new
information is updated every two years
and harvest amounts are fairly stable
from year to year, the harvest
specifications process for these species
would be conducted every 2 years. If
new management information becomes
available for any of those species on a
more frequent basis, an annual harvest
specifications process could still be
used. Amendment 48 to the GOA FMP
would allow harvest specifications to be
established for up to 2 fishing years, and
the administrative process to establish
these biennial harvest specifications
would be done every other year,
concurrent with the annual harvest
specifications process used for other
species.

Allowing for up to two years of
specifications during the specifications
process would recognize the time period
of projections that must be used for
establishing harvest specifications that
would allow for rulemaking in the
following year and would provide the
Council and NMFS the flexibility to
conduct either an annual or biennial
specifications process in response to
potential changes in the frequency of
stock assessment surveys or other data
or administrative issues. Based on
current survey schedules and available
information, pollock, trawl sablefish,
Pacific cod, and ““other species”
category fisheries in the GOA will be
managed using an annual harvest
specification process. However, this
process will provide specifications for
two years. The second year’s
specifications will be replaced by the
new harvest specifications through
rulemaking based on the annual harvest
specification process. Any proposed
changes from using either an annual
process or a biennial process for a
particular target species will be

analyzed during the harvest
specification process.

The Council recommended that
specifications for the hook-and-line gear
and pot gear sablefish individual fishing
quota (IFQ) fisheries be limited to 1 year
to ensure that those fisheries are
conducted concurrent with the halibut
IFQ fishery. Having the sablefish IFQQ
fisheries concurrent with the halibut
IFQ fishery would reduce the potential
for discards of halibut and sablefish in
these fisheries. The sablefish IFQQ
fisheries would remain closed at the
beginning of each fishing year until the
final specifications for the sablefish IFQQ
fisheries are in effect. The trawl
sablefish fishery would be managed
using specifications for up to a 2-year
period, similar to GOA pollock, Pacific
cod and the “other species” category.

The FMP and its implementing
regulations require NMFS, after
consultation with the Council, to
specify the total allowable catch (TAC)
for each target species and for the “other
species” category, the sum of which
must be within the optimum yield (OY)
range of 116,000 to 800,000 metric tons
(mt). Section 679.20(c)(1) further
requires NMFS to publish and solicit
public comment on proposed annual
TACGs, halibut PSC amounts, and
seasonal allowances of pollock and
inshore/offshore Pacific cod. The
proposed specifications set forth in
Tables 1 through 13 of this document
satisfy these requirements. For 2005, the
sum of the proposed TAC amounts is
264,265 mt. For 2006, the sum of the
proposed TAC amounts is 253,867 mt.
Under §679.20(c)(3), NMFS will
publish the final 2005 and 2006
specifications after (1) considering
comments received within the comment
period (see DATES), (2) consulting with
the Council at its December 2004
meeting, and (3) considering new
information presented in the EA and the
final 2004 SAFE report prepared for the
2005 and 2006 fisheries.

Section 679.20(c)(2)(i) provides that
one-fourth of each proposed TAC and
apportionment (not including the
reserves and the first seasonal
allowances of pollock and Pacific cod),
one-fourth of the proposed halibut PSC
amounts, and the proposed first
seasonal allowances of pollock and
Pacific cod will become effective 0001
hours, Alaska local time (A.l.t.) January
1, 2005, on an interim basis and remain
in effect until superseded by the final
harvest specifications, which will be
published in the Federal Register.
Without interim specifications in effect
on January 1, the groundfish fisheries
would not be able to open on that date.
This would result in disruption to the
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fishing industry. The 2005 interim
harvest specifications will be published
by NMFS in the Federal Register prior
to January 1, 2005.

Proposed Steller Sea Lion Protection
Measures Revisions

In June 2004, the Council
unanimously recommended revisions to
the Steller sea lion protection measures
in the GOA to alleviate some of the
economic burden on coastal
communities while maintaining
protection for Steller sea lions and their
critical habitat. These revisions would
adjust pollock and Pacific cod fishing
closures near four Steller sea lion
haulouts and would revise seasonal
management of pollock harvest. NMFS
concluded in an Endangered Species
Act, section 7, informal consultation
dated August 26, 2004, that fishing
under the proposed revisions is not
likely to adversely affect Steller sea
lions beyond those effects already
considered in the 2001 Biological
Opinion on the Steller sea lion
protection measures and its June 19,
2003 supplement. NMFS published a
proposed rule on September 21, 2004
(69 FR 56384) to implement these
revisions, inviting comments through
October 21, 2004. If adopted, NMFS
anticipates that a final rule would be
published before the beginning of the
2005 fishing year. The revised pollock
harvest management measures would
affect the annual specifications by
extending the A and C season dates for
pollock and provide clarification as to
how the Regional Administrator, Alaska
Region, NMFS, (Regional Administrator)
would rollover unharvested amounts of
pollock between seasons.

If adopted, the proposed rule would
extend the pollock A season dates from
January 20 through February 25 to
January 20 through March 10 and
extend the pollock C season dates from
August 25 through September 15 to
August 25 through October 1 in the
Western and Central Regulatory Areas of
the GOA. The proposed action also
would change regulatory provisions for
the rollover of a statistical area’s
unharvested pollock apportionment into
the subsequent season. The rollover
amount would be limited to 20 percent
of the seasonal apportionment for the
statistical area. Any unharvested
pollock above the 20 percent limit could
be further distributed to the other
statistical areas, in proportion to the
estimated biomass in the subsequent
season in those statistical areas.

Proposed ABC and TAC Specifications

The proposed ABC and TAC for each
species or species group are based on

the best available biological and
socioeconomic information, including
projected biomass trends, information
on assumed distribution of stock
biomass, and revised methods used to
calculate stock biomass. The Council
and its Scientific and Statistical
Committee (SSC) reviewed current
biological and harvest information about
the condition of groundfish stocks in the
GOA in October 2004. Because of time
constraints, the Advisory Panel (AP) did
not make any recommendations to the
Council regarding the proposed harvest
specifications at its October meeting.
Most of the information available to the
SSC and to the Council was initially
compiled by the Council’s GOA Plan
Team and was presented in the final
2003 SAFE report for the GOA
groundfish fisheries, dated November
2003 (see ADDRESSES). The Plan Team
annually produces such a document as
the first step in the process of specifying
TACs. The SAFE report contains a
review of the latest scientific analyses
and estimates of each species’ biomass
and other biological parameters and
summaries of the available information
on the GOA ecosystem and the
economic condition of the groundfish
fisheries off Alaska. From these data and
analyses, the Plan Team estimates an
ABC for each species category. The 2003
SAFE report will be updated to include
new information collected during 2004.
Revised stock assessments made
available by the Plan Team in November
2004 and included in the final 2004
SAFE report, will be available in
December 2004. The final harvest
specifications may be adjusted from the
proposed harvest specifications based
on the 2004 SAFE report.

Based on the recommendations from
the SSC for overfishing levels (OFLs)
and ABCs, the Council recommended
the OFLs and ABCs for stocks in tiers 1
through 3, except for pollock, be based
on biomass projections as set forth in
the 2003 SAFE report and on estimates
of groundfish harvests through the 2004
and 2005 fishing years. The Council
recommended that OFL and ABC levels
for those stocks in tiers 4 through 6, for
which projections cannot be made,
remain unchanged from 2004 levels for
2005 and 2006.

The SSC adopted the OFL and ABC
recommendations from the Plan Team
for all groundfish species. In the 2003
SAFE report, the 2005 and 2006 ABC
projections are 72,100 mt and 70,642
mt, respectively, for the combined
Western, Central, and West Yakutat (W/
C/WYK) GOA stock of pollock. The Plan
Team did not endorse the ABC
projections because the NMFS 2004
winter Shelikof survey estimates

indicate that the biomass level is lower
than projected and because it represents
an increase from the 2004 ABC. The
Plan Team recommended that the 2004
ABC of 64,740 mt for the W/C/WYK
pollock stock be rolled over in the
proposed specifications for 2005 and
2006 given the apparently similar 2003
and 2004 survey results from the NMFS’
winter surveys in the GOA. The SSC
concurred with the pollock assessment
recommendation that OFL and ABC
levels be unchanged from 2004 levels
until a formal stock assessment can be
completed in November 2004.

As in 2004, the SSC and Council
recommended that the method of
apportioning the sablefish ABC among
management areas include commercial
fishery and survey data. NMFS stock
assessment scientists believe that the
use of unbiased commercial fishery data
reflecting catch-per-unit effort provides
a desirable input for stock distribution
assessments. The use of commercial
fishery data is evaluated annually to
assure that unbiased information is
included in stock distribution models.
The Council’s recommendation for
sablefish area apportionments also takes
into account the prohibition on the use
of trawl gear in the Southeast Outside
(SEQ) District of the Eastern GOA and
makes available 5 percent of the
combined Eastern GOA ABCs to trawl
gear for use as incidental catch in other
directed groundfish fisheries in the
West Yakutat District.

The SSC and Council recommended
that the ABC for Pacific cod in the GOA
be apportioned among regulatory areas
based on the three most recent NMFS’
summer trawl surveys. As in previous
years, the Plan Team, SSC, and Council
recommended that total removals of
Pacific cod from the GOA not exceed
ABC recommendations. Accordingly,
the Council recommended that the 2005
and 2006 TACs be adjusted downward
from the ABCs by amounts equal to the
2005 guideline harvest levels (GHL)
established for Pacific cod by the State
of Alaska (State) for the state managed
fisheries in the GOA. The effect of the
State’s GHL on the Pacific cod TAC is
discussed in greater detail below. As in
2004, NMFS proposes for 2005 and 2006
to establish an A season directed fishing
allowance (DFA) for the Pacific cod
fisheries in the GOA based on the
management area TACs less the recent
average A season incidental catch of
Pacific cod in each management area
before June 10 (see § 679.20(d)(1)). The
DFA and incidental catch before June 10
will be managed such that total harvest
in the A season will be no more than 60
percent of the annual TAC. Incidental
catch taken after June 10 will continue
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to be taken from the B season TAC. This
action meets the intent of the Steller Sea
Lion Protection Measures by achieving
temporal dispersion of the Pacific cod
removals and by reducing the likelihood
of harvest exceeding 60 percent of the
annual TAC in the A season (January 1
through June 10).

For 2005 and 2006, the Council
recommends and NMFS proposes the
ABGs listed in Tables 1 and 2. These
amounts reflect harvest amounts that are
less than the specified overfishing
amounts. The sum of the ABCs for all
assessed groundfish is 514,864 mt for
2005 and 515,240 mt for 2006, which is
higher than the 2004 ABC of 507,092 mt
(69 FR 26320, May 12, 2004).

Specification and Apportionment of
TAC Amounts

The Council recommended TACs for
2005 and 2006 that are equal to ABCs
for pollock, deep-water flatfish, rex sole,
sablefish, Pacific ocean perch,
shortraker and rougheye rockfish,
northern rockfish, pelagic shelf rockfish,
thornyhead rockfish, demersal shelf
rockfish, and Atka mackerel. The
Council recommended TACs that are
less than the ABCs for Pacific cod,
flathead sole, shallow-water flatfish,
arrowtooth flounder, and other rockfish.

The apportionment of annual pollock
TAC among the Western and Central
Regulatory Areas of the GOA reflects the
seasonal biomass distribution and is
discussed in greater detail below. The
annual pollock TAC in the Western and
Central Regulatory Areas of the GOA is
divided into four equal seasonal
apportionments. Twenty-five percent of
the annual TAC in the Western and
Central Regulatory Areas of the GOA is
apportioned to the A season (January 20

through February 25), the B season
(March 10 through May 31), the C
season (August 25 through September
15), and the D season (October 1
through November 1) in Statistical
Areas 610, 620, and 630 of the GOA (see
§679.23(d)(2)(i) through (iv) and
§679.20(a)(5)(ii1)(B)). As discussed
above, revised seasonal dates for the A
and C season pollock fisheries would be
effective with the implementation of the
final rule for revising Steller sea lion
protection measures (69 FR 56384,
September 21, 2004).

The 2005 and 2006 Pacific cod TACs
are affected by the State’s developing
fishery for Pacific cod in State waters in
the Central and Western GOA, as well
as in Prince William Sound (PWS). The
SSC and Council recommended that the
sum of all State and Federal water
Pacific cod removals not exceed the
ABC. Accordingly, the Council
recommended that in 2005 the Pacific
cod TAC be reduced from ABC levels to
account for State GHLs in each
regulatory area of the GOA. Therefore,
respective TACs are reduced from ABCs
as follows: (1) Eastern GOA, 412 mt; (2)
Central GOA, 8,141 mt; and (3) Western
GOA, 5,301 mt. For 2006, the Council
recommended that the Pacific cod TAC
be reduced from ABC levels to account
for State GHLs in each regulatory area
of the GOA. Therefore, the respective
TACs are, therefore, reduced from ABCs
as follows: (1) Eastern GOA, 338 mt; (2)
Central GOA, 6,683 mt; and (3) Western
GOA, 4,352 mt. These amounts reflect
the sum of the State’s 2005 GHLs in
these areas, which are 10 percent, 24.25
percent, and 25 percent of the Eastern,
Central, and Western GOA ABCs,
respectively.

NMFS also is establishing seasonal
apportionments of the annual Pacific
cod TAC in the Western and Central
Regulatory Areas. Sixty percent of the
annual TAC is apportioned to the A
season for hook-and-line, pot or jig gear
from January 1 through June 10, and for
trawl gear from January 20 through June
10. Forty percent of the annual TAC is
apportioned to the B season for hook-
and-line, pot or jig gear from September
1 through December 31, and for trawl
gear from September 1 through
November 1 (see §§679.23(d)(3) and
679.20(a)(11)). These seasonal
apportionments of the annual Pacific
cod TAC are discussed in greater detail
below.

The FMP specifies that the amount for
the “other species” category is
calculated as 5 percent of the combined
TAC amounts for target species. The
2005 GOA-wide “other species” TAC is
12,584 mt and the 2006 TAC is 12,089
mt, which is 5 percent of the sum of the
combined TAC amounts (251,681 mt for
2005 and 241,778 mt for 2006) for the
assessed target species. The sum of the
TAG:s for all GOA groundfish is 264,265
mt for 2005 and 253,867 mt for 2006,
which is within the OY range specified
by the FMP. The sum of the 2005 TACs
and the sum of the 2006 TACs are lower
than the 2004 TAC sum of 271,776 mt.

NMEFS finds that the Council’s
recommendations for proposed OFL,
ABC, and TAC amounts are consistent
with the biological condition of
groundfish stocks as adjusted for other
biological and socioeconomic
considerations, including maintaining
the total TAC within the required OY
range of 116,000 to 800,000 mt. The
proposed 2005 and 2006 ABCs, TACs,
and OFLs are shown in Tables 1 and 2.

TABLE 1—PROPOSED 2005 ABCS, TACS, AND OVERFISHING LEVELS OF GROUNDFISH FOR THE WESTERN/CENTRAL/
WEST YAKUTAT (W/C/WYK), WESTERN (W), CENTRAL (C), EASTERN (E) REGULATORY AREAS, AND IN THE WEST
YAKUTAT (WYK), SOUTHEAST OUTSIDE (SEQO), AND GULFWIDE (GW) DISTRICTS OF THE GULF OF ALASKA.

(Values are rounded to the nearest metric ton)

Totals Species Area’ ABC TAC Overfishing level

Pollock2 Shumagin (610) 22,930 22,930
Chirikof (620) 26,490 26,490
Kodiak (630) 14,040 14,040
WYK (640) 1,280 1,280

Subtotal W/C/WYK 64,740 64,740 91,060

SEO (650) 6,520 6,520 8,690

Total 71,260 71,260 99,750
Pacific cod3 W 21,204 15,903
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TABLE 1—PROPOSED 2005 ABCS, TACS, AND OVERFISHING LEVELS OF GROUNDFISH FOR THE WESTERN/CENTRAL/
WEST YAKUTAT (W/C/WYK), WESTERN (W), CENTRAL (C), EASTERN (E) REGULATORY AREAS, AND IN THE WEST
YAKUTAT (WYK), SOUTHEAST OUTSIDE (SEO), AND GULFWIDE (GW) DISTRICTS OF THE GULF OF ALASKA.—Contin-

ued
(Values are rounded to the nearest metric ton)
Totals Species Area’ ABC TAC Overfishing level
Cc 33,573 25,432
E 4,123 3,711
Total 58,900 45,046 78,400
Flatfish4 (deep-water) | W 310 310
Cc 2,970 2,970
WYK 1,880 1,880
SEO 910 910
Total 6,070 6,070 8,010
Rex sole w 1,680 1,680
Cc 7,340 7,340
WYK 1,340 1,340
SEO 2,290 2,290
Total 12,650 12,650 16,480
Flathead sole w 11,694 2,000
C 30,024 5,000
WYK 2,992 2,992
SEO 390 390
Total 45,100 10,382 56,500
Flatfishs (shallow- W 21,580 4,500
water)
C 27,250 13,000
WYK 2,030 2,030
SEO 1,210 1,210
Total 52,070 20,740 63,840
Arrowtooth flounder w 26,249 8,000
Cc 168,953 25,000
WYK 11,787 2,500
SEO 9,911 2,500
Total 216,900 38,000 253,900
Sablefish® w 2,411 2,411
C 5,892 5,892
WYK 2,036 2,036
SEO 3,053 3,053
Subtotal E 5,089 5,089
Total 13,392 13,392 19,008
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TABLE 1—PROPOSED 2005 ABCS, TACS, AND OVERFISHING LEVELS OF GROUNDFISH FOR THE WESTERN/CENTRAL/
WEST YAKUTAT (W/C/WYK), WESTERN (W), CENTRAL (C), EASTERN (E) REGULATORY AREAS, AND IN THE WEST
YAKUTAT (WYK), SOUTHEAST OUTSIDE (SEO), AND GULFWIDE (GW) DISTRICTS OF THE GULF OF ALASKA.—Contin-

ued
(Values are rounded to the nearest metric ton)
Totals Species Area’ ABC TAC Overfishing level
Pacific ocean perch? | W 2,489 2,489 2,964
C 8,253 8,253 9,828
WYK 802 802
SEO 1,556 1,556
Subtotal E 2,358 2,808
Total 13,100 13,100 15,600
Shortraker/rougheye® | W 254 254
Cc 656 656
E 408 408
Total 1,318 1,318 2,510
Other rockfish®.10 W 40 40
C 300 300
WYK 130 130
SEO 3,430 200
Total 3,900 670 5,150
Northern rock- w 730 730
fish10,11,15
C 3,870 3,870
E N/A N/A
Total 4,600 4,600 5,400
Pelagic shelf rock- w 370 370
fish12
C 3,010 3,010
WYK 210 210
SEO 880 880
Total 4,470 4,470 5,570
Thornyhead rockfish | W 410 410
C 1,010 1,010
E 520 520
Total 1,940 1,940 2,590
Big/longnose3 C 4,435 3,284
skates
Other skates™# GW 3,709 3,709
Total 8,144 6,993 10,859
Demersal shelf rock- | SEO 450 450 690
fish1e
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TABLE 1—PROPOSED 2005 ABCS, TACS, AND OVERFISHING LEVELS OF GROUNDFISH FOR THE WESTERN/CENTRAL/
WEST YAKUTAT (W/C/WYK), WESTERN (W), CENTRAL (C), EASTERN (E) REGULATORY AREAS, AND IN THE WEST
YAKUTAT (WYK), SOUTHEAST OUTSIDE (SEO), AND GULFWIDE (GW) DISTRICTS OF THE GULF OF ALASKA.—Contin-

ued
(Values are rounded to the nearest metric ton)
Totals Species Area’ ABC TAC Overfishing level
Atka mackerel GW 600 600 6,200
Other species'” GW N/A 12,584 N/A
TOTAL8 514,864 264,265 650,457

1. Regulatory areas and districts are defined at §679.2.

2. Pollock is apportioned in the Western/Central Regulatory Areas among three statistical areas. During the Aseason, the apportionment is
based on an adjusted estimate of the relative distribution of pollock biomass at 25 percent, 56 percent, and 19 percent in Statistical Areas 610,
620, and 630, respectively. During the B season, the apportionment is based on the relative distribution of pollock biomass at 25 percent, 66 per-
cent, and 9 percent in Statistical Areas 610, 620, and 630, respectively. During the C and D seasons, the apportionment is based on the relative
distribution of pollock biomass at 47 percent, 23 percent, and 30 percent in Statistical Areas 610, 620, and 630, respectively. These seasonal ap-
portionments are shown in Table 5. In the West Yakutat and Southeast Outside Districts of the Eastern Regulatory Area, pollock is not divided
into seasonal allowances.

3.The annual Pacific cod TAC is apportioned 60 percent to an A season and 40 percent to a B season in the Western and Central Regulatory
Areas of the GOA. Pacific cod is allocated 90 percent for processing by the inshore component and 10 percent for processing by the offshore
component. Seasonal apportionments and component allocations of TAC are shown in Tables 6 and 7.

. “Deep water flatfish” means Dover sole, Greenland turbot, and deepsea sole.

. “Shallow water flatfish” means flatfish not including “deep water flatfish,” flathead sole, rex sole, or arrowtooth flounder.

. Sablefish is allocated to trawl and hook-and-line gears (Tables 3 and 4).

. “Pacific ocean perch” means Sebastes alutus.

. “Shortraker/rougheye rockfish” means Sebastes borealis (shortraker) and S. aleutianus (rougheye).

. “Other rockfish” in the Western and Central Regulatory Areas and in the West Yakutat District means slope rockfish and demersal shelf
rockfish. The category “other rockfish” in the SEO District means Slope rockfish.

10. “Slope rockfish” means Sebastes aurora (aurora), S. melanostomus (blackgill), S. paucispinis (bocaccio), S. goodei (chilipepper), S.
crameri (darkblotch), S. elongatus (greenstriped), S. variegatus (harlequin), S. wilsoni (pygmy), S. babcocki (redbanded), S. proriger (redstripe),
S. zacentrus (sharpchin), S. jordani (shortbelly), S. brevispinis (silvergrey), S. diploproa (splitnose), S. saxicola (stripetail), S. miniatus (vermilion),
and S. reedi (yellowmouth). In the Eastern GOA only, slope rockfish also includes northern rockfish, S. polyspinous.

11. “Northern rockfish” means Sebastes polyspinis.

12. “Pelagic shelf rockfish” means Sebastes ciliatus (dusky), S. entomelas (widow), and S. flavidus (yellowtail).

13. Big skate means Raja binoculata and longnose skate means Raja rhina.

14. Other skates means big and long nose skates in the E and W GOA and Bathyraja spp. Gulfwide.

15. N/A means not applicable.

16. “Demersal shelf rockfish” means Sebastes pinniger (canary), S. nebulosus (china), S. caurinus (copper), S. maliger (quillback), S.
helvomaculatus (rosethorn), S. nigrocinctus (tiger), and S. ruberrimus (yelloweye).

17. “Other species” means sculpins, sharks, squid, and octopus. There is no OFL or ABC for “other species”, the TAC for “other species”
equals 5 percent of the TACs for assessed target species.

18. The total ABC and OFL is the sum of the ABCs and OFLs for assessed target species.

OCoNO O~

TABLE 2—PROPOSED 2006 ABCsS, TACS, AND OVERFISHING LEVELS OF GROUNDFISH FOR THE WESTERN/CENTRAL/
WEST YAKUTAT (W/C/WYK), WESTERN (W), CENTRAL (C), EASTERN (E) REGULATORY AREAS, AND IN THE WEST
YAKUTAT (WYK), SOUTHEAST OUTSIDE (SEQO), AND GULFWIDE (GW) DISTRICTS OF THE GULF OF ALASKA.

(Values are rounded to the nearest metric ton)

Total Species Area’ ABC TAC Overfishing level

Pollock? Shumagin (610) 22,930 22,930
Chirikof (620) 26,490 26,490
Kodiak (630) 14,040 14,040
WYK (640) 1,280 1,280

Subtotal W/C/WYK 64,740 64,740 91,060

SEO (650) 6,520 6,520 8,690

Total 71,260 71,260 99,750
Pacific cod3 W 17,406 13,054
C 27,560 20,877
3,384 3,046

Total 48,350 36,977 63,950
Flatfish4 (deep-water) | W 310 310
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TABLE 2—PROPOSED 2006 ABCS, TACS, AND OVERFISHING LEVELS OF GROUNDFISH FOR THE WESTERN/CENTRAL/
WEST YAKUTAT (W/C/WYK), WESTERN (W), CENTRAL (C), EASTERN (E) REGULATORY AREAS, AND IN THE WEST
YAKUTAT (WYK), SOUTHEAST OUTSIDE (SEO), AND GULFWIDE (GW) DISTRICTS OF THE GULF OF ALASKA.—Contin-

ued
(Values are rounded to the nearest metric ton)
Total Species Area’ ABC TAC Overfishing level
Cc 2,970 2,970
WYK 1,880 1,880
SEO 910 910
Total 6,070 6,070 8,010
Rex sole w 1,680 1,680
Cc 7,340 7,340
WYK 1,340 1,340
SEO 2,290 2,290
Total 12,650 12,650 16,480
Flathead sole w 11,111 2,000
Cc 28,527 5,000
WYK 2,842 2,842
SEO 370 370
Total 42,850 10,212 53,850
Flatfish® (shallow- W 21,580 4,500
water)
C 27,250 13,000
WYK 2,030 2,030
SEO 1,210 1,210
Total 52,070 20,740 63,840
Arrowtooth flounder w 27,924 8,000
C 179,734 25,000
WYK 12,539 2,500
SEO 10,543 2,500
Total 230,740 38,000 270,050
Sablefish® w 2,237 2,237
Cc 5,468 5,468
WYK 1,889 1,889
SEO 2,834 2,834
Subtotal E 4,723 4,723
Total 12,428 12,428 17,633
Pacific ocean perch? | W 2,419 2,419 2,872
Cc 8,020 8,020 9,526
WYK 779 779
SEO 1,512 1,512
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TABLE 2—PROPOSED 2006 ABCS, TACS, AND OVERFISHING LEVELS OF GROUNDFISH FOR THE WESTERN/CENTRAL/
WEST YAKUTAT (W/C/WYK), WESTERN (W), CENTRAL (C), EASTERN (E) REGULATORY AREAS, AND IN THE WEST
YAKUTAT (WYK), SOUTHEAST OUTSIDE (SEO), AND GULFWIDE (GW) DISTRICTS OF THE GULF OF ALASKA.—Contin-

ued
(Values are rounded to the nearest metric ton)

Total Species Area’ ABC TAC Overfishing level
Subtotal E 2,291 2,722
Total 12,730 12,730 15,120

Shortraker/rougheyeg | W 254 254
Cc 656 656
E 408 408
Total 1,318 1,318 2,510
Other rockfish®-10 w 40 40
C 300 300
WYK 130 130
SEO 3,430 200
Total 3,900 670 5,150
Northern rock- W 678 678
fish10,11,15
C 3,592 3,592
E N/A N/A
Total 4,270 4,270 5,070
Pelagic shelf rock- w 370 370
fish12
Cc 3,010 3,010
WYK 210 210
SEO 880 880
Total 4,470 4,470 5,570
Thornyhead rockfish | W 410 410
C 1,010 1,010
E 520 520
Total 1,940 1,940 2,590
Big/longnose3 Cc 4,435 3,284
skates
Other skates4 GW 3,709 3,709
Total 8,144 6,993 10,859
Demersal shelf rock- | SEO 450 450 690
fish1e
Atka mackerel GW 600 600 6,200
Other species?” GW N/A 12,089 N/A
TOTAL'8 514,240 253,867 647,272

1. Regulatory areas and districts are defined at §679.2.
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2. Pollock is apportioned in the Western/Central Regulatory Areas among three statistical areas. During the A season, the apportionment is
based on an adjusted estimate of the relative distribution of pollock biomass at 25 percent, 56 percent, and 19 percent in Statistical Areas 610,
620, and 630, respectively. During the B season, the apportionment is based on the relative distribution of pollock biomass at 25 percent, 66 per-
cent, and 9 percent in Statistical Areas 610, 620, and 630, respectively. During the C and D seasons, the apportionment is based on the relative
distribution of pollock biomass at 47 percent, 23 percent, and 30 percent in Statistical Areas 610, 620, and 630, respectively. These seasonal ap-
portionments are shown in Table 5. In the WestYakutat and SEO Districts of the Eastern Regulatory Area, pollock is not divided into seasonal al-
lowances.

3. The annual Pacific cod TAC is apportioned 60 percent to an A season and 40 percent to a B season in the Western and Central Regulatory
Areas of the GOA. Pacific cod is allocated 90 percent for processing by the inshore component and 10 percent for processing by the offshore
component. Seasonal apportionments and component allocations of TAC are shown in Tables 6 and 7.

. “Deep water flatfish” means Dover sole, Greenland turbot, and deepsea sole.

. “Shallow water flatfish” means flatfish not including “deep water flatfish,” flathead sole, rex sole, or arrowtooth flounder.

. Sablefish is allocated to trawl and hook-and-line gears (Tables 3 and 4).

. “Pacific ocean perch” means Sebastes alutus.

. “Shortraker/rougheye rockfish” means Sebastes borealis (shortraker) and S. aleutianus (rougheye).

. “Other rockfish” in the Western and Central Regulatory Areas and in the West Yakutat District means slope rockfish and demersal shelf
rockfish. The category “other rockfish” in the SEO District means Slope rockfish.

10. “Slope rockfish” means Sebastes aurora (aurora), S. melanostomus (blackgill), S. paucispinis (bocaccio), S.goodei (chilipepper), S. crameri
(darkblotch), S. elongatus (greenstriped), S. variegatus (harlequin), S. wilsoni (pygmy), S. babcocki (redbanded), S. proriger (redstripe), S.
zacentrus (sharpchin), S. jordani (shortbelly), S. brevispinis (silvergrey), S. diploproa (splitnose), S. saxicola (stripetail), S. miniatus (vermilion),
and S. reedi (yellowmouth). In the Eastern GOA only, slope rockfish also includes northern rockfish, S. polyspinous.

11. “Northern rockfish” means Sebastes polyspinis.

Co~NOOI A

12. “Pelagic shelf rockfish” means Sebastes ciliatus (dusky), S. entomelas (widow), and S. flavidus (yellowtail).
13. Big skate means Raja binoculata and longnose skate means Raja rhina.
14. Other skates means big and long nose skates in the E and W GOA and Bathyraja spp. Gulfwide.

15. N/A means not applicable.

16. “Demersal shelf rockfish” means Sebastes pinniger (canary), S. nebulosus (china), S. caurinus (copper), S. maliger (quillback), S.
helvomaculatus (rosethorn), S. nigrocinctus (tiger), and S. ruberrimus (yelloweye).

17. “Other species” means sculpins, sharks, squid, and octopus. There is no OFL or ABC for “other species”, the TAC for “other species”
equals 5 percent of the TACs for assessed target species.

18. The total ABC and OFL is the sum of the ABCs and OFLs for assessed target species.

Proposed Apportionment of Reserves

Regulations at § 679.20(b)(2) require
20 percent of each TAC for pollock,
Pacific cod, flatfish, and the “other
species” category be set aside in
reserves for possible apportionment at a
later date. In 2004, NMFS reapportioned
all of the reserves in the final harvest
specifications. For 2005 and 20086,
NMFS proposes apportionment of all of
the reserve for pollock, Pacific cod,
flatfish, and ““other species.”
Specifications of TAC shown in Tables
1 and 2 reflect apportionment of reserve
amounts for these species and species
groups.

Proposed Apportionments of the
Sablefish TAC Amounts to Vessels
Using Hook-and-Line and Trawl Gear

Under §679.20(a)(4)(i) and (ii),
sablefish TACs for each of the regulatory
areas and districts are allocated to hook-
and-line and traw] gear. In the Western
and Central Regulatory Areas, 80
percent of each TAC is allocated to
hook-and-line gear, and 20 percent of
each TAC is allocated to trawl gear. In
the Eastern Regulatory Area, 95 percent
of the TAC is allocated to hook-and-line
gear, and 5 percent is allocated to trawl
gear. The trawl gear allocation in the
Eastern Regulatory Area may only be
used to support incidental catch of
sablefish in directed fisheries for other
target species (see § 679.20(a)(1)). In
recognition of the trawl ban in the SEO

District of the Eastern Regulatory Area,
the Council recommended and NMFS
concurs that 5 percent of the combined
Eastern GOA sablefish TAC be allocated
to trawl gear in the WYK District and
the remainder to vessels using hook-
and-line gear. In the SEO District, 100
percent of the sablefish TAC is allocated
to vessels using hook-and-line gear. The
Council recommended that only trawl
sablefish TAC be established biennially.
This recommendation results in an
allocation of 254 mt to trawl gear and
1,782 mt to hook-and-line gear in the
WYK District, of 3,053 mt to hook-and-
line gear in the SEO District in 2005,
and of 236 mt to trawl gear in the WYK
District in 2006. Tables 3 and 4 shows
the allocations of the proposed 2005 and
2006 sablefish TACs between hook-and-
line and trawl gear.

TABLE 3—PROPOSED 2005 SABLEFISH TAC SPECIFICATIONS IN THE GULF OF ALASKA AND ALLOCATIONS THEREOF TO

HOOK-AND-LINE AND TRAWL GEAR.
(Values are rounded to the nearest metric ton)

Area/District TAC Hook-and-line apportionment Trawl apportionment
Western 2,411 1,929 482
Central 5,892 4,714 1,178
West Yakutat 2,036 1,782 254
Southeast Outside 3,053 3,053 0
Total 13,392 11,478 1,914

TABLE 4—PROPOSED 2006 SABLEFISH TAC SPECIFICATIONS IN THE GULF OF ALASKA AND ALLOCATIONS THEREOF TO
TRAWL GEAR.
(Values are rounded to the nearest metric ton)

Area/District

TAC

Hook-and-line apportionment?

Trawl apportionment

Western

2,237

n/a

447
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TABLE 4—PROPOSED 2006 SABLEFISH TAC SPECIFICATIONS IN THE GULF OF ALASKA AND ALLOCATIONS THEREOF TO

TRAWL GEAR.—Continued
(Values are rounded to the nearest metric ton)

Area/District TAC Hook-and-line apportionment? Trawl apportionment
Central 5,468 n/a 1,094
West Yakutat 1,889 n/a 236
Southeast Outside 2,834 n/a 0
Total 12,428 n/a 1,777

1The Council recommended that specifications for the hook-and-line gear sablefish IFQ fisheries be limited to 1 year to ensure that those fish-
eries are conducted concurrent with the halibut IFQ fishery.

Proposed Apportionments of Pollock
TAC Among Seasons and Regulatory
Areas, and Allocations for Processing
by Inshore and Offshore Components

In the GOA, pollock is apportioned by
season and area, and is further allocated
for processing by inshore and offshore
components. Under regulations at
§679.20(a)(5)(iii)(B), the annual pollock
TAC specified for the Western and
Central Regulatory Areas of the GOA is
apportioned into four equal seasonal
allowances of 25 percent. As established
by § 679.23(d)(2)(i) through (iv), the A,
B, C, and D season allowances are
available from January 20 through
February 25, March 10 through May 31,
August 25 through September 15, and
October 1 through November 1,
respectively. As discussed previously, if
the proposed revision of Steller sea lion
protection measures (69 FR 56384,
September 21, 2004) is approved, the A
season dates would be changed to
January 20 through March 10 and the C
season dates would be changed to
August 25 through October 1.

Pollock TAGCs in the Western and
Central Regulatory Areas of the GOA in
the A and B seasons are apportioned
among statistical areas 610, 620, and
630 in proportion to the distribution of
pollock biomass as determined by a
composite of NMFS winter surveys and
in the C and D seasons in proportion to
the distribution of pollock biomass as

determined by the four most recent
NMFS summer surveys. As in 2004, the
Council recommended that during the A
season, the winter and summer
distribution of pollock be averaged in
the Central Regulatory Area to better
reflect the distribution of pollock and
the performance of the fishery in the
area during the A season for the 2005
and 2006 fishing years. Within any
fishing year, the underage or overage of
a seasonal allowance may be added to
or subtracted from subsequent seasonal
allowances in a manner to be
determined by the Regional
Administrator, provided that the sum of
the revised seasonal allowances does
not exceed 30 percent of the annual
TAC apportionment for the Central and
Western Regulatory Areas in the GOA
(§679.20(a)(5)(iii)(B)). For 2005 and
2006, 30 percent of the proposed annual
TAC for the Central and Western
Regulatory Areas is 19,308 mt. As
discussed previously, approval of the
proposed revision to Steller sea lion
protection measures would alter the
way NMFS handles rollovers. The
rollover amount would be limited to 20
percent of the seasonal apportionment
for the statistical area. Any unharvested
pollock above the 20 percent limit could
be further distributed to the other
statistical areas, in proportion to the
estimated biomass in the subsequent
season in those statistical areas. Because
the harvest of pollock is apportioned

among four seasons, the 20 percent
seasonal apportionment rollover limit
would be equivalent annually to the 30—
percent annual rollover limit currently
in the regulations. The WYK and SEO
District pollock TACs of 1,280 mt and
6,520 mt, respectively, are not allocated
seasonally.

Section 679.20(a)(6)(i) requires that
100 percent of the pollock TAC in all
regulatory areas and of all seasonal
allowances be allocated to vessels
catching pollock for processing by the
inshore component after subtraction of
amounts that are projected by the
Regional Administrator to be caught by,
or delivered to, the offshore component
incidental to directed fishing for other
groundfish species. The amount of
pollock available for harvest by vessels
harvesting pollock for processing by the
offshore component is that amount
actually taken as incidental catch during
directed fishing for groundfish species
other than pollock, up to the maximum
retainable amounts allowed under
§679.20(e) and (f). At this time, these
incidental catch amounts are unknown
and will be determined during the
fishing year.

The proposed seasonal biomass
distribution of pollock in the Western
and Central GOA, area apportionments,
and seasonal apportionments for the A,
B, C, and D seasons are summarized in
Table 5.

TABLE 5—PROPOSED 2005 AND 2006 DISTRIBUTION OF POLLOCK IN THE CENTRAL AND WESTERN REGULATORY AREAS
OF THE GULF OF ALASKA; SEASONAL BIOMASS DISTRIBUTION, AREA APPORTIONMENTS; AND SEASONAL ALLOWANCES

OF ANNUAL TAC.

(Values are rounded to the nearest metric ton)

Biomass Distribution

Season

Shumagin (Area 610)

Chirikof (Area 620)

Kodiak (Area 630)

Total

o0 w>

3,747 (23.63%
3,748 (23.63%
7,717
7,718 (48.64%

9,027 (56.9%)
10,704 (67.47%)
3,380 (21.3%)

( )
( )
(48.64%)
( ) 3,379 (21.33%)

15,865 (100%)
15,865 (100%)
15,865 (100%)
15,865 (100%)

3,091 (19.48%)

1,413 (8.91%)
4,768 (30.06%)
4,768 (30.06%)

Annual Total

22,930 26,490

14,040 63,460
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Proposed Seasonal Apportionments of
Pacific Cod TAC and Allocations for
Processing of Pacific Cod TAC Between
Inshore and Offshore Components

Pacific cod fishing is divided into two
seasons in the Western and Central
Regulatory Areas of the GOA. For hook-
and-line, pot and jig gear, the A season
is January 1 through June 10, and the B
season is September 1 through
December 31. For trawl gear, the A
season is January 20 through June 10,
and the B season is September 1 through
November 1, (§679.23(d)(3)). After
subtraction of incidental catch, 60
percent and 40 percent of the annual
TAC will be available for harvest during
the A and B seasons, respectively, and

will be apportioned between the inshore
and offshore processing components as
provided in § 679.20(a)(6)(ii). Between
the A and the B seasons, directed
fishing for Pacific cod is closed, and
fishermen participating in other
directed fisheries may retain Pacific cod
up to the maximum retainable amounts
allowed under § 679.20(e) and (f). For
purposes of clarification, NMFS points
out that the dates for the A season and
the B season Pacific cod fisheries differ
from those of the A, B, C, and D seasons
for the pollock fisheries. In accordance
with §679.20(a)(11)(ii), any overage or
underage of Pacific cod allowance from
the A season may be subtracted from or
added to the subsequent B season
allowance.

Section 679.20(a)(6)(ii) requires that
the TAC apportionment of Pacific cod in
all regulatory areas be allocated to
vessels catching Pacific cod for
processing by the inshore and offshore
components. Ninety percent of the
Pacific cod TAC in each regulatory area
is allocated to vessels catching Pacific
cod for processing by the inshore
component. The remaining 10 percent
of the TAC is allocated to vessels
catching Pacific cod for processing by
the offshore component. These seasonal
apportionments and allocations of the
proposed 2005 and 2006 Pacific cod
TACs are shown in Tables 6 and 7,
respectively.

TABLE 6—PROPOSED 2005 SEASONAL APPORTIONMENTS AND ALLOCATION OF PACIFIC COD TAC AMOUNTS IN THE GULF
OF ALASKA; ALLOCATIONS FOR PROCESSING BY THE INSHORE AND OFFSHORE COMPONENTS.

(Values are rounded to the nearest metric ton)

Component allocation
Season Regulatory area TAC
Inshore (90%) Offshore (10%)
Western 15,903 14,313 1,590
A season (60%) 9,542 8,588 954
B season (40%) 6,361 5,726 635
Central 25,432 22,889 2,543
A season (60%) 15,259 13,733 1,526
B season (40%) 10,173 9,156 1,017
Eastern 3,711 3,340 371
Total 45,046 40,542 4,504

TABLE 7—PROPOSED 2006 SEASONAL APPORTIONMENTS AND ALLOCATION OF PACIFIC COD TAC AMOUNTS IN THE GULF
OF ALASKA; ALLOCATIONS FOR PROCESSING BY THE INSHORE AND OFFSHORE COMPONENTS.

(Values are rounded to the nearest metric ton)

Component allocation
Season Regulatory area TAC
Inshore (90%) Offshore (10%)
Western 13,054 11,749 1,305
A season (60%) 7,832 7,049 783
B season (40%) 5,222 4,700 522
Central 20,877 18,789 2,088
A season (60%) 12,526 11,273 1,253
B season (40%) 8,351 7,516 835
Eastern 3,046 2,741 305
Total 36,977 33,279 3,698

Proposed Halibut PSC Limits

In accordance with regulations at
§679.21(d), annual halibut PSC limits
are established and apportioned to trawl
and hook-and-line gear and may be
established for pot gear. In October
2004, the Council recommended that
NMFS maintain the 2004 halibut PSC
limits of 2,000 mt for the trawl fisheries

and 300 mt for the hook-and-line
fisheries, with 10 mt of the hook-and-
line limit allocated to the demersal shelf
rockfish (DSR) fishery in the SEO
District and the remainder to the
remaining hook-and-line fisheries for
the 2005 and 2006 groundfish fisheries.
Historically, the DSR fishery, defined at
§679.21(d)(4)(iii)(A), has been
apportioned this amount in recognition

of its small scale harvests. Although
observer data are not available to verify
actual bycatch amounts, given most
vessels in the DSR fishery are less than
60 ft (18.3 m) length overall (LOA) and
thus are exempt from observer coverage,
halibut bycatch in the DSR fishery is
assumed to be low because of the short
soak times for the gear and duration of
the DSR fishery. Also, the DSR fishery
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occurs in the winter when less overlap
occurs in the distribution of DSR and
halibut.

Section 679.21(d)(4) authorizes the
exemption of specified non-trawl
fisheries from the halibut PSC limit. The
Council recommended that pot gear, jig
gear, and the hook-and-line sablefish
fishery be exempted from the non-trawl
halibut limit for 2005 and 2006. The
Council recommended these
exemptions because (1) the pot gear
fisheries experience low halibut bycatch
mortality (4 mt in 2001, 2 mt in 2002,
14 mt in 2003, and 23 mt through
October 9, 2004); (2) the Individual
Fishing Quota (IFQ) program requires
legal-sized halibut to be retained by
vessels using hook-and-line gear if a
halibut IFQ permit holder is aboard and
is holding unused halibut IFQ; and (3)
halibut mortality for the jig gear fleet
cannot be estimated because these
vessels do not carry observers. Halibut

mortality is assumed to be very low,
given the small amount of groundfish
harvested by jig gear (336 mt in 2001,
277 mt in 2002, and 294 mt in 2003),
and survival rates of any halibut
incidentally caught by jig gear and
released are assumed to be high.
Under §679.21(d)(5), NMFS
seasonally apportions the halibut PSC
limits based on recommendations from
the Council. The FMP and regulations
require that the Council and NMFS
consider the following information in
seasonally apportioning halibut PSC
limits: (1) seasonal distribution of
halibut, (2) seasonal distribution of
target groundfish species relative to
halibut distribution, (3) expected
halibut bycatch needs on a seasonal
basis relative to changes in halibut
biomass and expected catch of target
groundfish species, (4) expected bycatch
rates on a seasonal basis, (5) expected
changes in directed groundfish fishing

seasons, (6) expected actual start of
fishing effort, and (7) economic effects
of establishing seasonal halibut
allocations on segments of the target
groundfish industry.

The final 2004 groundfish and PSC
specifications (69 FR 9261, February 27,
2004) summarized the Council and
NMFS findings with respect to each of
the FMP considerations set forth here.
At this time, the Council’s and NMFS’
findings are unchanged from those set
forth in 2004. The proposed Pacific
halibut PSC limits and apportionments
for 2005 and 2006 are presented in
Table 8. Section 679.21, paragraphs
(d)(5)(iii) and (d)(5)(iv) specify that any
underages or overages in a seasonal
apportionment of a PSC limit will be
deducted from or added to the next
respective seasonal apportionment
within the 2005 and 2006 fishing years.

TABLE 8—PROPOSED 2005 AND 2006 PACIFIC HALIBUT PSC LIMITS, ALLOWANCES, AND APPORTIONMENTS. THE PACIFIC
HALIBUT PSC LIMIT FOR HOOK-AND-LINE GEAR IS ALLOCATED TO THE DEMERSAL SHELF ROCKFISH (DSR) FISHERY AND
FISHERIES OTHER THAN DSR. THE HOOK-AND-LINE SABLEFISH FISHERY IS EXEMPT FROM HALIBUT PSC LIMITS.

(Values are in metric tons)

Trawl gear

Hook-and-line gear

Dates Amount

Other than DSR

DSR

Dates Amount

Date Amount

January 20 - April 1 550 (27.5%)

April 1 - July 1

July 1 - September 1
September 1 - October 1
October 1 - December 31
Total:

400 (20%)
600 (30%)
150 (7.5%)
300 (15%)
2,000 (100%)

January 1 - June 10
June 10 - September 1
September 1 - December 31

250 (86%)
5 (2%)
35 (12%)

290 (100%)

January 1 - December 31

10 (100%)

10 (100%)

Section 679.21(d)(3)(ii) authorizes
apportionments of the trawl halibut PSC
limit to be further apportioned to trawl
fishery categories, based on each
category’s proportional share of the
anticipated halibut bycatch mortality
during a fishing year and the need to
optimize the total amount of groundfish

harvest under the halibut PSC limit. The
fishery categories for the trawl halibut
PSC limits are (1) a deep-water species
complex, comprised of sablefish,
rockfish, deep-water flatfish, rex sole
and arrowtooth flounder; and (2) a
shallow-water species complex,
comprised of pollock, Pacific cod,

shallow-water flatfish, flathead sole,
Atka mackerel, skates, and ““other
species” (see §679.21(d)(3)(iii)). The
proposed 2005 and 2006 apportionment
for these two fishery complexes is
presented in Table 9.

TABLE 9—PROPOSED 2005 AND 2006 APPORTIONMENT OF PACIFIC HALIBUT PSC TRAWL LIMITS BETWEEN THE TRAWL
GEAR DEEP-WATER SPECIES COMPLEX AND THE SHALLOW-WATER SPECIES COMPLEX.

(Values are in metric tons)

Season Shallow-water Deep-water Total
January 20 - April 1 450 100 550
April 1 - July 1 100 300 400
July 1 - September 1 200 400 600
September 1 - October 1 150 Any remainder 150

Subtotal

January 20 - October 1 900 800 1,700
October 1 - December31 |  ------ 300
Total .- .- 2,000

No apportionment between shallow-water and deep-water fishery complexes during the 5th season (October 1 - December 31).



70618

Federal Register/Vol. 69, No. 234/Tuesday, December 7, 2004 /Proposed Rules

Based on public comment and
information contained in the final 2004
SAFE report, which will be available in
December 2004, the Council may
recommend, or NMFS may make,
changes in the seasonal, gear-type, or
fishing-complex apportionments of
halibut PSC limits for the final 2005 and
2006 harvest specifications. NMFS will
consider the following types of
information in setting final halibut PSC
limits.

Estimated Halibut Bycatch in Prior
Years

The best available information on
estimated halibut bycatch is data
collected by observers during 2004. The
calculated halibut bycatch mortality by
trawl, hook-and-line, and pot gear
through October 9, 2004, is 2,271 mt,
295 mt, and 23 mt, respectively, for a
total halibut mortality of 2,589 mt.

Halibut bycatch restrictions
constrained trawl gear fisheries
seasonally during the 2004 fishing year.
Trawling closed during the fourth
season for the shallow-water complex
on September 10 (69 FR 55783,
September 16, 2004, 2003); trawling
closed during the first season for the
deep-water fishery complex on March
19 (69 FR 12980, March 19, 2004),
during the second season on April 26
(69 FR 23450, April 29, 2004), during
the third and fourth seasons on July 25
(69 FR 44973, July 28, 2004), and during
the fifth season for all trawling for the
remainder of the year on October 1 (69
FR 57655, September 27, 2004). The use
of hook-and-line for groundfish, other
than DSR and sablefish, closed during
the third season for the remainder of the
year on October 2 (69 FR 59835, October
6, 2004).

The amount of groundfish that trawl
gear might have harvested if halibut
catch limitations had not restricted the
season in 2004 is unknown.

Expected Changes in Groundfish Stocks

Proposed 2005 and 2006 ABCs for
arrowtooth flounder are higher than
those established for 2004. The Council
adopted lower 2005 and 2006 ABCs for
Pacific cod, flathead sole, sablefish,
northern rockfish, and Pacific ocean
perch. For the remaining targets the
Council recommended that ABC levels
remain unchanged from 2004. More
information on these changes is
included in the final SAFE report
(November 2003) and in the Council
and SSC October 2004 meeting minutes.

Expected Changes in Groundfish Catch

The total TAC amounts for the GOA
are 264,265 mt for 2005, and 253,867 mt
for 2006, a decrease of about 3 percent

in 2005 and about 7 percent in 2006
from the 2004 TAC total of 271,776 mt.
Those fisheries for which the 2005 and
2006 TACs are lower than those in 2004
are Pacific cod (decreased to 45,046 mt
in 2005 and 36,977 mt in 2006 from
48,003 mt in 2004), flathead sole
(decreased to 10,382 mt in 2005 and
10,212 mt in 2006 from 10,880 mt in
2004), sablefish (decreased to 13,392 mt
in 2005 and 12,428 mt in 2006 from
16,550 mt in 2004), northern rockfish
(decreased to 4,600 mt in 2005 and
4,270 mt in 2006 from 4,870 mt in
2004), Pacific ocean perch (decreased to
13,100 mt in 2005 and 12,730 mt in
2006 from 13,340 mt in 2004), and
“other species” (decreased to 12,584 mt
in 2005 and 12,089 mt in 2006 from
12,942 mt in 2004).

Current Estimates of Halibut Biomass
and Stock Condition

The most recent halibut stock
assessment was conducted by the
International Pacific Halibut
Commission (IPHC) in December 2003.
The halibut resource is considered to be
healthy, with total catch near record
levels. The current exploitable halibut
biomass in Alaska for 2004 was
estimated to be 215,912 mt.

The exploitable biomass of the Pacific
halibut stock apparently peaked at
326,520 mt in 1988. According to the
IPHG, the long-term average
reproductive biomass for the Pacific
halibut resource was estimated at
118,000 mt. Long-term average yield
was estimated at 26,980 mt, round
weight. The species is fully utilized.
Recent average catches (1994-2003) in
the commercial halibut fisheries in
Alaska have averaged 34,100 mt, round
weight. This catch in Alaska is 26
percent higher than long-term potential
yield for the entire halibut stock, which
reflects the good condition of the Pacific
halibut resource. In January 2004, the
IPHC recommended commercial catch
limits totaling 37,029 mt (round weight
equivalents) for Alaska in 2004.
Through December 31, 2003,
commercial hook-and line harvests of
halibut in Alaska totaled 37,723 mt
(round weight equivalents).

The December 2003 assessment of the
halibut stock contains a number of
major changes including the adoption of
length-specific in place of age-specific
selectivities, separate accounting of
females and males, allowance for the
bias and variance of age readings, and,
for the first time, analytical rather than
survey-based estimates of abundance in
Areas 3B, 4A, and 4B. Estimates of
average recruitment (1974—2004) in
Areas 2C and 3A are higher than those
last year by 20 to 50 percent, but

estimates of exploitable biomass in
those areas are lower because they are
computed with an updated set of length-
specific commercial selectivities that
accurately represent the lower size at
age and the presence of a large number
of small males. While the trajectory of
the halibut stock biomass is downward,
the biomass is still above the long-term
average level and is expected to remain
above this level for the next several
years.

The 2004 catch limits are based on the
Commission’s existing Constant
Exploitation Yield harvest policy. Over
the coming year, IPHC staff will
continue to investigate a new harvest
policy, the Conditional Constant Catch
(CCQ) policy, which may result in
greater stability in the yield from the
fishery and insulate the process of
setting catch limits from technological
changes in the assessment.

Additional information on the Pacific
halibut stock assessment and the CCC
harvest policy may be found in the
IPHC’s 2003 Pacific halibut stock
assessment (December 2003), available
from the IPHC and on its website at
www.iphc.washington.edu. The IPHC
will consider the 2004 Pacific halibut
assessment for 2005 at its January 2005
annual meeting when it sets the 2005
commercial halibut fishery quotas.

Other Factors

The allowable commercial catch of
halibut will be adjusted to account for
the overall halibut PSC mortality limit
established for groundfish fisheries. The
2005 and 2006 groundfish fisheries are
expected to use the entire proposed
annual halibut PSC limit of 2,300 mt.
The allowable directed commercial
catch is determined by accounting for
the recreational and subsistence catch,
waste, and bycatch mortality and then
providing the remainder to the directed
fishery. Groundfish fishing is not
expected to adversely affect the halibut
stocks. Methods available for reducing
halibut bycatch include (1) publication
of individual vessel bycatch rates on the
NMFS Alaska Region website at
www.fakr.noaa.gov; (2) modifications to
gear, (3) changes in groundfish fishing
seasons, (4) individual transferable
quota programs, and (5) time/area
closures.

Reductions in groundfish TAC
amounts provide no incentive for
fishermen to reduce bycatch rates. Costs
that would be imposed on fishermen as
a result of reducing TAC amounts
depend on the species and amounts of
groundfish foregone.

In §679.2, the definition of
Authorized fishing gear, paragraph 12,
specifies requirements for biodegradable
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panels and tunnel openings for
groundfish pots to reduce halibut
bycatch. As a result, low bycatch and
mortality rates of halibut in pot fisheries
have justified exempting pot gear from
PSC limits.

The regulations also define “Pelagic
trawl gear” in a manner intended to
reduce bycatch of halibut by displacing
fishing effort off the bottom of the sea
floor when certain halibut bycatch
levels are reached during the fishing
year. The definition provides standards
for physical conformation (§ 679.2, see
“Authorized fishing gear,”” paragraph
11) and performance of the trawl gear in
terms of crab bycatch (§ 679.7(a)(14)).
Furthermore, all hook-and-line vessel
operators are required to employ careful
release measures when handling halibut
bycatch (§ 679.7(a)(13)). These measures
are intended to reduce handling
mortality, thereby lowering overall
halibut bycatch mortality in the
groundfish fisheries, and to increase the
amount of groundfish harvested under
the available halibut mortality bycatch
limits.

NMEFS and the Council will review
the methods available for reducing
halibut bycatch listed here to determine
their effectiveness and will initiate
changes, as necessary, in response to
this review or to public testimony and
comment.

Halibut Discard Mortality Rates

The Council recommends and NMFS
concurs that the recommended halibut
discard mortality rates (DMRs)
developed by the staff of the IPHC for
the 2004 GOA groundfish fisheries be
used to monitor halibut bycatch
mortality limits established for the 2005
and 2006 GOA groundfish fisheries. The
IPHC recommended the use of long-term
average DMRs for the 2004-2006
groundfish fisheries. The IPHC
recommendation also includes a
provision that DMRs could be revised
should analysis indicate that a fishery’s
annual DMR deviates substantially (up
or down) from the long-term average.
Most of the IPHC’s analysis assumed
DMRs were based on an average of
mortality rates determined from NMFS
observer data collected between 1993
and 2002. DMRs were lacking for some
fisheries; in those instances rates from
the most recent years were used. For the
“other species” and skate fisheries,
where insufficient mortality data are
available, the mortality rate of halibut
caught in the Pacific cod fishery for that
gear type was recommended as a default

rate. The DMRs proposed for 2005 and
2006 are unchanged from those used in
2004 in the GOA. The DMRs for hook-
and-line targeted fisheries range from 8
to 13 percent. The DMRs for trawl
targeted fisheries range from 57 to 75
percent. The DMRs for all pot targeted
fisheries are 17 percent. The proposed
DMRs for 2005 and 2006 are listed in
Table 10. The justification for these
DMRs is discussed in Appendix B to the
final SAFE report dated November 2003.

TABLE 10—PROPOSED 2005 AND
2006 HALIBUT DISCARD MORTALITY
RATES FOR VESSELS FISHING IN THE
GULF OF ALASKA.

(Listed values are percent of halibut bycatch
assumed to be dead.)

Mortality
Gear Target Rate
Hook-and- Other spe- 13
line cies
Skates 13
Pacific cod 13
Rockfish 8
Trawl Arrowtooth 69
flounder
Atka mack- 60
erel
Deep-water | 57
flatfish
Flathead 62
sole
Nonpelagic 59
pollock
Other spe- 61
cies
Skates 61
Pacific cod 61
Pelagic pol- | 75
lock
Rex sole 62
Rockfish 67
Sablefish 62
Shallow- 68
water flatfish
Pot Other spe- 17
cies

TABLE 10—PROPOSED 2005 AND
2006 HALIBUT DISCARD MORTALITY
RATES FOR VESSELS FISHING IN THE
GULF OF ALASKA.—Continued

(Listed values are percent of halibut bycatch
assumed to be dead.)

Mortality

Gear Rate

Target

Skates 17

Pacific cod 17

Non-exempt American Fisheries Act
(AFA) Catcher Vessel Groundfish
Harvest and PSC Limitations

Regulations at § 679.64 established
groundfish harvesting and processing
sideboard limitations on AFA catcher/
processors and catcher vessels in the
GOA. These sideboard limitations are
necessary to protect the interests of
fishermen and processors who have not
directly benefited from the AFA from
fishermen and processors who have
received exclusive harvesting and
processing privileges under the AFA.
Under the AFA regulations at § 679.4
(1)(2)(), listed AFA catcher/processors
are prohibited from fishing for any
species of fish (see § 679.7(k)(1)(ii)) and
from processing any groundfish
harvested in Statistical Area 630 of the
GOA (see §679.7(k)(1)(iv)). The Council
recommended that certain AFA catcher
vessels in the GOA be exempt from
groundfish harvest limitations. The AFA
regulations exempt AFA catcher vessels
in the GOA less than 125 ft (38.1 m)
LOA whose annual BSAI pollock
landings totaled less than 5,100 mt and
that made 40 or more GOA groundfish
landings from 1995 through 1997 (see
§679.64(b)(2)(ii)).

For non-exempt AFA catcher vessels
in the GOA, sideboards limitations are
based on their traditional harvest levels
of TAC in groundfish fisheries covered
by the GOA FMP. The AFA regulations
base the groundfish sideboard
limitations in the GOA on the retained
catch by non-exempt AFA catcher
vessels of each sideboard species from
1995 through 1997 divided by the TAC
for that species over the same period
(§679.64(b)(3)(iii)). These amounts are
listed in Table 11 for 2005 and in Table
12 for 2006. All harvests of sideboard
species made by non-exempt AFA
catcher vessels, whether as targeted
catch or as incidental catch, will be
deducted from the sideboard limits in
Tables 11 and 12.



70620

Federal Register/Vol. 69, No. 234/Tuesday, December 7, 2004 /Proposed Rules

TABLE 11—PROPOSED 2005 GOA NON-EXEMPT AMERICAN FISHERIES ACT CATCHER VESSEL (CV) GROUNDFISH
HARVEST SIDEBOARD LIMITATIONS.
(Values are in metric tons)

Apportionments and allocations by area/

Ratio of 1995-1997 non-ex-

2005 non-exempt AFA catch-

Species season/processor/gear em?tgésF _A1 909\/7 (_:I_apt% to 2005 TAC er vessel sideboard

Pollock A Season (W/C areas only)

January 20 - February 25

Shumagin (610) 0.6112 3,747 2,290

Chirikof (620) 0.1427 9,027 1,288

Kodiak (630) 0.2438 3,091 754

B Season (W/C areas only)

March 10 - May 31

Shumagin (610) 0.6112 3,748 2,201

Chirikof (620) 0.1427 10,704 1,527

Kodiak (630) 0.2438 1,413 344

C Season (W/C areas only)

August 25 - September 15

Shumagin (610) 0.6112 7,717 4,717

Chirikof (620) 0.1427 3,380 482

Kodiak (630) 0.2438 4,768 1,162

D Season (W/C areas only)

October 1 - November 1

Shumagin (610) 0.6112 7,717 3,362

Chirikof (620) 0.1427 3,379 383

Kodiak (630) 0.2438 4,768 1,162

Annual

WYK (640) 0.3499 1,280 448

SEO (650) 0.3499 6,520 2,281
Pacific cod A Season’

January 1 - June 10

W inshore 0.1423 8,588 1,222

W offshore 0.1026 954 98

C inshore 0.0722 13,733 992

C offshore 0.0721 1,526 110

B Season?

September 1 - December 31

W inshore 0.1423 5,726 815

W offshore 0.1026 636 65

C inshore 0.0722 9,156 661

C offshore 0.0721 1,071 77

Annual

E inshore 0.0079 3,340 26

E offshore 0.0078 371 3
Flatfish deep- | W 0.0000 310 0
water

C 0.0670 2,970 199

E 0.0171 2,790 48
Rex sole w 0.0010 1,680 2

C 0.0402 7,340 295

E 0.0153 3,630 56
Flathead sole w 0.0036 2,000 7

C 0.0261 5,000 131

E 0.0048 3,382 16
Flatfish shal- W 0.0156 4,500 70
low-water

Cc 0.0598 13,000 777

E 0.0126 3,240 41
Arrowtooth w 0.0021 8,000 17
flounder

C 0.0309 25,000 773
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TABLE 11—PROPOSED 2005 GOA NON-EXEMPT AMERICAN FISHERIES ACT CATCHER VESSEL (CV) GROUNDFISH
HARVEST SIDEBOARD LIMITATIONS.—Continued
(Values are in metric tons)

. : Ratio of 1995-1997 non-ex-
: Apportionments and allocations by area/ 2005 non-exempt AFA catch-
Species season/processor/gear emgtgéSF _A1 909\/7 %agg to 2005 TAC er vessel sideboard
E 0.0020 5,000 10
Sablefish W trawl! gear 0.0000 482 0
C trawl gear 0.0720 1,178 85
E trawl gear 0.0488 254 12
Pacific ocean w 0.0623 2,489 155
perch
C 0.0866 8,253 715
E 0.0466 2,358 110
Shortraker/ W 0.0000 254 0
Rougheye
C 0.0237 656 16
E 0.0124 408 5
Other rockfish | W 0.0034 40 0
Cc 0.2065 300 62
E 0.0000 330 0
Northern rock- | W 0.0003 730 0
fish
C 0.0336 3,870 130
Pelagic shelf w 0.0001 370 0
rockfish
C 0.0000 3,010 0
E 0.0067 1,090 7
Thornyhead w 0.0308 410 13
rockfish
C 0.0308 1,010 31
E 0.0308 520 16
Big and C 0.0090 3,284 30
Longnose
skates
Other skates GW 0.0090 3,709 33
Demersal shelf | SEO 0.0020 450 1
rockfish
Atka mackerel | Gulfwide 0.0309 600 19
Other species | Gulfwide 0.0090 12,584 113

1 The Pacific cod A season for trawl gear does not open until January 20.

2 The Pacific cod B season for trawl gear closes November 1.

TABLE 12—PROPOSED 2006 GOA NON-EXEMPT AMERICAN FISHERIES ACT CATCHER VESSEL (CV) GROUNDFISH
HARVEST SIDEBOARD LIMITATIONS.
(Values are in metric tons)

Apportionments and allocations by area/

Ratio of 1995-1997 non-

2006 non-exempt AFA

Species season/processor/gear exer?gtgéfgs%v chgh to 2006 TAC catcher vessel sideboard

Pollock A Season (W/C areas only)
January 20 - February 25
Shumagin (610) 0.6112 3,747 2,290
Chirikof (620) 0.1427 9,027 1,288
Kodiak (630) 0.2438 3,091 754
B Season (W/C areas only)
March 10 - May 31
Shumagin (610) 0.6112 3,748 2,291
Chirikof (620) 0.1427 10,704 1,527
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TABLE 12—PROPOSED 2006 GOA NON-EXEMPT AMERICAN FISHERIES ACT CATCHER VESSEL (CV) GROUNDFISH
HARVEST SIDEBOARD LIMITATIONS.—Continued

(Values are in metric tons)

: " Ratio of 1995—-1997 non-
: Apportionments and allocations by area/ 2006 non-exempt AFA
Species season/processor/gear exer?ggéfgs%\/ chgh to 2006 TAC catcher vessel sideboard

Kodiak (630) 0.2438 1,413 344

C Season (W/C areas only)

August 25 - September 15

Shumagin (610) 0.6112 7,717 4,717

Chirikof (620) 0.1427 3,380 482

Kodiak (630) 0.2438 4,768 1,162

D Season (W/C areas only)

October 1 - November 1

Shumagin (610) 0.6112 7,717 3,362

Chirikof (620) 0.1427 3,379 383

Kodiak (630) 0.2438 4,768 1,162

Annual

WYK (640) 0.3499 1,280 448

SEO (650) 0.3499 6,520 2,281
Pacific cod A Season’?

January 1 - June 10

W inshore 0.1423 7,292 1,038

W offshore 0.1026 810 83

C inshore 0.0722 11,273 814

C offshore 0.0721 1,253 90

B Season2

September 1 - December 31

W inshore 0.1423 4,457 634

W offshore 0.1026 495 51

C inshore 0.0722 7,516 543

C offshore 0.0721 835 60

Annual

E inshore 0.0079 2,741 22

E offshore 0.0078 305 2
Flatfish deep- w 0.0000 310 0
water

C 0.0670 2,970 199

E 0.0171 2,790 48
Rex sole w 0.0010 1,680 2

C 0.0402 7,340 295

E 0.0153 3,630 56
Flathead sole w 0.0036 2,000 7

C 0.0261 5,000 131

E 0.0048 3,212 15
Flatfish shallow- w 0.0156 4,500 70
water

C 0.0598 13,000 777

E 0.0126 3,240 41
Arrowtooth floun- w 0.0021 8,000 17
der

C 0.0309 25,000 773

E 0.0020 5,000 10
Sablefish W trawl gear 0.0000 447 0

C trawl gear 0.0720 1,094 79

E trawl gear 0.0488 236 12
Pacific ocean W 0.0623 2,419 151
perch

C 0.0866 8,020 695

E 0.0466 2,291 107
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TABLE 12—PROPOSED 2006 GOA NON-EXEMPT AMERICAN FISHERIES ACT CATCHER VESSEL (CV) GROUNDFISH
HARVEST SIDEBOARD LIMITATIONS.—Continued

(Values are in metric tons)

: : Ratio of 1995-1997 non-
; Apportionments and allocations by area/ 2006 non-exempt AFA
Species season/processor/gear exerqggéfg&v Tc:(t}ch to 2006 TAC catcher vessel sideboard
Shortraker/ w 0.0000 254 0
Rougheye
C 0.0237 656 16
E 0.0124 408 5
Other rockfish w 0.0034 40 0
C 0.2065 300 62
E 0.0000 330 0
Northern rockfish w 0.0003 678 0
C 0.0336 3,692 121
Pelagic shelf rock- | W 0.0001 370 0
fish
C 0.0000 3,010 0
E 0.0067 1,090 7
Thornyhead rock- | W 0.0308 410 13
fish
Cc 0.0308 1,010 31
E 0.0308 520 16
Big and Longnose | C 0.0090 3,284 30
skates
Other skates GW 0.0090 3,709 33
Demersal shelf SEO 0.0020 450 1
rockfish
Atka mackerel Gulfwide 0.0309 600 19
Other species Gulfwide 0.0090 12,089 109

1The Pacific cod A season for trawl gear does not open until January 20.
2The Pacific cod B season for trawl gear closes November 1.

PSC sideboard limitations for non-
exempt AFA catcher vessels in the GOA
are based on the ratio of aggregate
retained groundfish catch by non-

exempt AFA catcher vessels in each

PSC target category from 1995 through
1997 relative to the retained catch of all

vessels in that fishery from 1995

through 1997 (see § 679.64(b)(4)). These
amounts are shown in Table 13.

TABLE 13—PROPOSED 2005 AND 2006 NON-EXEMPT AMERICAN FISHERIES ACT CATCHER VESSEL PROHIBITED SPECIES

CATCH (PSC) LIMITS FOR THE GOA.

(Values are in metric tons)

_ _ e o SCAFA Gy | 2005and | 2005 and 2006 non-
PSC species Season Target fishery : 2006 PSC exempt AFA catcher
retained catch to total limit vessel PSC limit
retained catch
Halibut (mor- Trawl! 1st seasonal allowance shallow water targets 0.340 450 153
tality in mt) January 20 - April 1
deep water targets 0.070 100 7
Trawl 2nd seasonal allowance shallow water targets 0.340 100 34
April 1 - July 1
deep water targets 0.070 300 21
Trawl 3rd seasonal allowance shallow water targets 0.340 200 68
July 1 - September 1
deep water targets 0.070 400 28
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TABLE 13—PROPOSED 2005 AND 2006 NON-EXEMPT AMERICAN FISHERIES ACT CATCHER VESSEL PROHIBITED SPECIES
CATCH (PSC) LimITS FOR THE GOA.—Continued

(Values are in metric tons)

Ratio of 1995 1997, | 2005and | 2005 and 2006 non-
PSC species Season Target fishery retained ca?tch to total 2006 PSC exempt AFA catcher
retained catch limit vessel PSC limit
Trawl 4th seasonal allowance shallow water targets 0.340 150 51
September 1 - October 1
deep water targets 0.070 0 0
Trawl 5th seasonal allowance all targets 0.205 300 61
October 1 - December 31
Classification sablefish impacts would affect 443 small associated with larger gross revenues for

NMFS has determined that the
proposed specifications are consistent
with the FMP and preliminarily
determined that the proposed
specifications are consistent with the
Magnuson-Stevens Act and other
applicable laws.

An IRFA was prepared to evaluate the
impacts of the 2005 and 2006 proposed
harvest specifications on directly
regulated small entities. This IRFA is
intended to meet the statutory
requirements of the Regulatory
Flexibility Act (RFA). A copy of the
IRFA is available from NMFS (see
ADDRESSES). The reason for the action, a
statement of the objective of the action,
and the legal basis are discussed in the
preamble and are not repeated here.

The 2005 and 2006 harvest
specifications establish harvest limits
for the groundfish species and species
groups in the GOA. This action is
necessary to allow fishing in 2005 and
2006. About 807 small catcher vessels
and 23 small catcher/processors may be
directly regulated by these
specifications.

The IRFA examined the impacts of
the preferred alternative on small
entities within fisheries defined by the
harvest of species groups whose TACs
might be affected by the specifications.
The IRFA identified adverse impacts on
small fishing operations harvesting
sablefish, Pacific cod, northern rockfish,
and Pacific ocean perch in the GOA.

The largest adverse impacts were
imposed on vessel harvesting sablefish
and Pacific cod in the GOA. The

catcher vessels and catcher-processors,
with average gross revenues of
$291,000, and decrease their gross
revenues by a maximum of 10 percent.
The Pacific cod impacts would affect
464 catcher vessels and catcher-
processors, with average gross revenues
of $273,000, and decrease their gross
revenues by a maximum of 8 percent.
Smaller impacts would be felt in other
sectors. In the GOA, 31 northern
rockfish catcher vessels and catcher-
processors, with average gross revenues
of $823,000, would have gross revenue
reductions of a maximum of 2.4 percent,
while 41 Pacific ocean perch catcher
vessels and catcher-processors, with
average gross revenues of $735,000,
would have gross revenue reductions of
a maximum of 2 percent.

Please refer to the IRFA for a fuller
explanation of impacts on small entities.
A copy of the IRFA is available from
NMEF'S (see ADDRESSES).

This regulation does not impose new
recordkeeping or reporting requirements
on the regulated small entities. This
analysis did not reveal any Federal rules
that duplicate, overlap, or conflict with
the proposed action.

This analysis examined four
alternatives to the preferred alternative.
These included alternatives that set
TACs to produce fishing rates equal to
maxFagc,”2 maxFagc, the recent 5 year
average F, and zero. Only one of these
alternatives, setting TACs to produce
fishing rates of maxFagc, would
potentially have a smaller adverse
impact on small entities than the
preferred alternative. This alternative is

the GOA fisheries. Many of the vessels
identified above would share in these
gross revenues. However, the maxFasc
is to a fishing rate which may, and often
does, exceed biologically recommended
ABGs. For the pollock, deep-water,
flatfish, rex sole, sablefish, Pacific
Ocean perch, shortraker and rougheye
rockfish, northern rockfish, pelagic shelf
rockfish, thornyhead rockfish, demersal
shelf rockfish, and Atka mackerel
fisheries described above, the preferred
alternative, which produces fishing
rates less than maxF agc, sets TACs
equal to projected annual ABCs. In
addition, the preferred alternative TACs
for Pacific cod, flathead sole, shallow-
water flatfish, arrowtooth founder, and
other rockfish, when combined with the
State of Alaska guideline harvest levels
for these fisheries, also equals the ABC.
The increases in TACs related to
producing fishing rates of maxFagc
would not be consistent with
biologically prudent fishery
management because they do not fall
within scientifically determined ABC.

This action is authorized under
§679.20 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.; 16 U.S.C. 1540(f); Pub.
L. 105 277, Title II of Division C; Pub L. 106
31, Sec. 3027; and Pub L. 106 554, Sec. 209.

Dated: December 1, 2004.

William T. Hogarth,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 04-26832 Filed 12—6—04; 8:45 am]|
BILLING CODE 3510-22-S
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section.

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

December 1, 2004.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Pamela_Beverly_OIRA_
Submission@OMB.EOP.GOV or fax
(202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

National Agricultural Statistics Service

Title: Cold Storage.

OMB Control Number: 0535-0001.

Summary of Collection: The primary
objective of the National Agricultural
Statistics Service (NASS) is to prepare
and issue State and national estimates of
crop and livestock production. The
monthly Cold Storage Survey provides
information on national supplies of food
commodities in refrigerated storage
facilities and is used as part of the
country’s preparedness in case of a
national emergency. The data will be
collected under the authority of 7 U.S.C.
2204. This statute specifies “The
Secretary of Agriculture shall procure
and preserve all information concerning
agriculture which he can obtain * * *
by the collection of statistics * * * and
shall distribute them among
agriculturists.”

Need and Use of the Information:
USDA agencies such as the World
Agricultural Outlook Board, Economic
Research Service, and Agricultural
Marketing Service use the information
from the Cold Storage Report in setting
and administering government
commodity programs and in supply and
demand analysis. Included in the report
are 100 food items and stock figures that
are used by food processors, food
brokers, and farmers in making
production, marketing and pricing
decisions. The timing and frequency of
the surveys have evolved to meet the
needs of producers, facilities,
agribusinesses, and government
agencies.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 3,920.

Frequency of Responses: Reporting:
monthly; annually; biennially.

Total Burden Hours: 6,341.

National Agricultural Statistics Service

Title: Field Crops Production.

OMB Control Number: 0535-0002.

Summary of Collection: One of the
National Agricultural Statistics Services’
(NASS) primary functions is to prepare
and issue current State and national
estimates of crop and livestock
production. The general authority for
collecting this information is granted
under U.S. Code Title 7, Section 2204.
NASS will conduct field crop surveys to

monitor agricultural developments
across the country that may impact on
the nation’s food supply and to ensure
that there are sufficient samples to
provide accurate indications for NASS
published estimates.

Need and Use of the Information:
NASS will collect information through
the use of mail, telephone, and
personnel interviews surveys. The
Secretary of Agriculture uses estimates
of crop production to administer farm
program legislation and to make
decisions relative to the export-import
programs. Collecting this information
less frequently would eliminate the data
needed to keep the Department abreast
of changes at the State and national
level.

Description of Respondents: Farms;
business or other for-profits.

Number of Respondents: 605,951.

Frequency of Responses: Reporting:
weekly, monthly, quarterly, annually.

Total Burden Hours: 122,145.

National Agricultural Statistics Service

Title: Fruits, Nut, and Specialty
Crops.

OMB Control Number: 0535—0039.

Summary of Collection: The primary
function of the National Agricultural
Statistics Service (NASS) is to prepare
and issue current official State and
national estimates of crop and livestock
production. Estimates of fruit, tree nuts,
and specialty crops are an integral part
of this program. These estimates support
the NASS strategic plan to cover all
agricultural cash receipts. The authority
to collect these data is granted under
U.S. Code Title 7, Section 2204.
Information is collected on a voluntary
basis from growers, processors, and
handlers through surveys.

Need and Use of the Information:
Data reported on fruit, nut, and Hawaii
tropical crops are used by NASS to
estimate acreage, yield, production,
utilization, and crop value in states with
significant commercial production.
These estimates are essential to farmers,
processors, and handlers in making
production and marketing decisions.
Estimates from these inquiries are used
by market order administrators in their
determination of expected supplies of
crop under federal and state market
orders as well as competitive fruits and
nuts.

Description of Respondents: Farms;
business or other for-profit.

Number of Respondents: 70,086.
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Frequency of Responses: Reporting:
on occasion; annually; quarterly; semi-
annually; monthly.

Total Burden Hours: 10,117.

National Agriculture Statistics Service

Title: Childhood Injury and Adult
Occupational Survey.

OMB Control Number: 0535-0235.

Summary of Collection: Primary
function of the National Agricultural
Statistics Services (NASS) is to prepare
and issue state and national estimates of
crop and livestock production under the
authority of 7 U.S.C. 2204. NASS will
conduct a national childhood
agricultural injury survey and an adult
occupational farm injury survey
focusing on minority farm operators.
The study will provide estimates of
annual childhood and adult nonfatal
injury incidence rates, annual injury
frequencies, and descriptive injury
information for children under the age
of 20 living, working or visiting farm
operations.

Need and Use of the Information:
Data from this survey will provide a
source of consistent information that the
National Institute for Occupational
Safety and Health (NIOSH) can use to
target funds appropriated by Congress
for the prevention of childhood
agricultural injuries and adult
occupational injuries. No source of data
on childhood injuries or adult
occupational farm injuries exists that
covers all aspects of the agricultural
production sector. If this information is
not collected, NIOSH’s ability to track
and evaluate the impact of its injury
prevention efforts will decrease.

Description of Respondents: Farms.

Number of Respondents: 50,500.

Frequency of Responses: Reporting:
other.

Total Burden Hours: 12,111.

Sondra Blakey,

Departmental Information Collection
Clearance Officer.

[FR Doc. 04-26782 Filed 12—-6—-04; 8:45 am]
BILLING CODE 3410-20-P

DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Request for
Comment; Homeowner Risk Reduction
Behaviors Concerning Wildfire Risks

AGENCY: Forest Service, USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and

organizations on a new, one-time
information collection, Homeowner
Risk Reduction Behaviors Concerning
Wildfire Risks. The information will be
collected from homeowner groups, such
as homeowners associations, that have
been affected by wildfires.

The information collected will focus
on homeowners who live in the
wildland-urban interface and that were
affected by the Hayman fire in Colorado,
the B&B Complex fire in Oregon, and
the Old and Cedar fires in California.
The information provided by this study
will allow Forest Service land managers
to better understand which risk
reduction behaviors homeowners
choose to undertake, as well as ones
they choose not to undertake, and
factors that influence these choices.
This information will assist the Forest
Service in their risk communication
efforts with ““at risk” communities and
individuals.

DATES: Comments must be received in
writing on or before February 7, 2005 to
be assured of consideration. Comments
received after that date will be
considered to the extent practicable.
ADDRESSES: Comments concerning this
notice should be addressed to Dr. Brian
Kent, Project Leader, Rocky Mountain
Research Station, Forest Service, USDA,
2150 Centre Avenue, Building A, Fort
Collins, CO 80526.

Comments also may be submitted via
facsimile to (970)295-5959 or by e-mail
to: bkent@fs.fed.us.

The public may inspect comments
received at Rocky Mountain Research
Station, Forest Service, USDA, 2150
Centre Avenue, Building A, Fort
Collins, Colorado, during normal
business hours. Visitors are encouraged
to call ahead to (970) 295-5955 to
facilitate entry to the building.

FOR FURTHER INFORMATION CONTACT: Dr.
Brian Kent, Rocky Mountain Research
Station, at (970) 295-5955. Individuals
who use telecommunication devices for
the deaf (TDD) may call the Federal
Relay Service (FRS) at 1-800—877—-8339
twenty-four hours a day, every day of
the year, including holidays.
SUPPLEMENTARY INFORMATION:

Title: Homeowner Risk Reduction
Behaviors Concerning Wildfire Risks.

OMB Number: 0596—New.

Expiration Date of Approval: N/A.

Type of Request: New.

Abstract: The threat of wildfire to
residents located in areas next to
forested public lands has increased
significantly during the last decade. As
homeowners migrate to areas that are at
increasing risk from wildfire they face
important decisions regarding how
much risk to accept from various

sources. An important component of
making decisions regarding risk is to
understand the behaviors that are
effective at reducing the risk and the
information sources that are considered
reliable for risk reduction information.
To gain a better insight into
homeowners’ perceptions of wildfire
risk, behaviors that reduce wildfire risk,
and most effective methods of
communicating the risk of wildfire, it is
important to collect information directly
from the homeowners that are at risk.
The results of the collection will
provide important information for
public land managers and private
homeowners that will improve the
understanding of the issues and options
between both groups.

Homeowners, located in the wildland-
urban interface in areas that were
affected by wildfires, will be asked to
return surveys. The homeowners will be
members of organized homeowners
associations and their participation is
voluntary. The survey will be mailed to
homeowners by Integrated Resource
Solutions in Boulder, Colorado,
operating under a Research Joint
Venture with the Forest Service Rocky
Mountain Research Station in Fort
Collins, Colorado.

The type of information collected will
include: (1) Risk perceptions regarding
wildfire, (2) risk reduction behaviors
associated with wildfire, (3) sources of
information regarding wildfires and
wildfire risk reduction, and (4) socio-
economic information.

The data collected will be analyzed by
Forest Service researchers at the Rocky
Mountain Research Station and the
following cooperators: Drs. Ingrid and
Wade Martin of California State
University of Long Beach, Long Beach,
California, and Dr. Holly Bender of
Integrated Resource Solutions, Boulder,
Colorado. The results will be made
available to Forest Service land
managers, the respondents and other
interested parties.

This information will enhance the
ability of Forest Service land managers
on National Forests to communicate and
understand the public and their
preferences regarding the management
of wildfire risk. Without this type of
information, Forest Service land
managers and the public will continue
to interact on the issues of wildfire risk
without a broad-based understanding of
the factors that lessen wildfire risk,
factors that are important to
homeowners.

Estimate of Annual Burden: 20
minutes.

Type of Respondents: Homeowners
located in the wildland-urban interface
in the western United States.



Federal Register/Vol. 69, No. 234/ Tuesday, December 7, 2004 /Notices

70627

Estimated Annual Number of
Respondents: 1500.

Estimated Annual Number of
Responses per Respondent: 1.

Estimated Total Annual Burden on
Respondents: 500 hours.

Comment is invited on: (1) Whether
this collection of information is
necessary for the stated purposes and
the proper performance of the functions
of the agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Use of Comments

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission request toward Office of
Management and Budget approval.

Dated: November 29, 2004.
Robin L. Thompson,

Associate Deputy Chief, State and Private
Forestry.

[FR Doc. 04-26836 Filed 12—-6—04; 8:45 am]|
BILLING CODE 3410-11-P

ANTITRUST MODERNIZATION
COMMISSION

Public Meeting

AGENCY: Antitrust Modernization
Commission.

ACTION: Notice of public meeting.

SUMMARY: The Antitrust Modernization
Commission will hold a public meeting
on January 13, 2005. The purpose of the
meeting is for the Antitrust
Modernization Commission to
determine issues for further
Commission study, pursuant to its
statutory mandate.

DATES: January 13, 2005, 10 a.m. until
adjourned. Interested members of the
public may attend. Registration is not
required.

ADDRESSES: Federal Trade Commission,
Conference Center Rooms A & B, 601
New Jersey Avenue, NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Andrew J. Heimert, Executive Director &
General Counsel, Antitrust
Modernization Commission: telephone:
(202) 233-0701; e-mail: info@amec.gov.
Mr. Heimert is also the Designated
Federal Officer (DFO) for the Antitrust
Modernization Commission.
SUPPLEMENTARY INFORMATION: The
purpose of this meeting is for the
Antitrust Modernization Commission to
select issues for further Commission
study, pursuant to its statutory mandate.
Materials relating to the meeting will be
made available on the Commission’s
Web site (http://www.amc.gov) in
advance of the meeting.

The AMC has called this meeting
pursuant to its authorizing statute and
the Federal Advisory Committee Act.
Antitrust Modernization Commission
Act of 2002, Pub. L. No. 107-273,
§11058(f), 116 Stat. 1758, 1857; Federal
Advisory Committee Act, 5 U.S.C. App.,
§10(a)(2); 41 CFR 102-3.150 (2003).

Dated: December 1, 2004.

By direction of Deborah A. Garza, Chair of
the Antitrust Modernization Commission.

Approved by Designated Federal Officer.
Andrew J. Heimert,

Executive Director & General Counsel,
Antitrust Modernization Commission.

[FR Doc. 04—26786 Filed 12—6—04; 8:45 am]
BILLING CODE 6820-YM-P

CIVIL RIGHTS COMMISSION

Agenda and Notice of Public Meeting
of the State Advisory Committee
Chairpersons in the Western Region

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a conference call of the
State Advisory Committee Chairpersons
in the Western Region (Alaska, Arizona,
California, Hawaii, Idaho, Nevada,
Oregon, Texas and Washington) will
convene at 1 p.m. (PST) and adjourn at
2 p.m., Friday, December 10, 2004. The
purpose of the conference call is to
discuss regional civil rights issues and
update information. This conference
call is available to the public through
the following call-in number: 1-800—
473-7795, access code number
31697230. Any interested member of the
public may call this number and listen
to the meeting. Callers can expect to
incur charges for calls not initiated
using the provided call-in number or
over wireless lines and the Commission
will not refund any incurred charges.
Callers will incur no charge for calls
using the call-in number over land-line
connections. Persons with hearing

impairments may also follow the
proceedings by first calling the Federal
Relay Service at 1-800-977-8339 and
providing the Service with the
conference call number and access code.

To ensure that the Commission
secures an appropriate number of lines
for the public, persons are asked to
register by contacting Thomas Pilla of
the Western Regional Office, (213) 894—
3437, by 3 p.m. on Thursday, December
9, 2004.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington DC, November 23,
2004.

Aonghas St. Hiliare,

Acting Chief Managing Officer.

[FR Doc. 04—26765 Filed 12—6—-04; 8:45 am]
BILLING CODE 6335-01-P

CIVIL RIGHTS COMMISSION

Sunshine Act Notice

AGENCY: U.S. Commission on Civil
Rights.

DATE AND TIME: Friday, December 10,
2004, 9:30 a.m.

PLACE: U.S. Commission on Civil Rights,
624 9th Street, NW., Room 540,
Washington, DC 20425.

STATUS: The previously scheduled
Commission meeting for December 10,
2004 is canceled.

CONTACT PERSON FOR FURTHER
INFORMATION: Les Jin, Press and
Communications (202) 376—7700.

Debra A. Carr,

General Counsel.

[FR Doc. 04-27001 Filed 12—-3-04; 3:59 p.m]
BILLING CODE 6335-0-M

DEPARTMENT OF COMMERCE
Census Bureau

Survey of Pollution Abatement Costs
and Expenditures

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork burden,
invites the general public and other
Federal agencies to take this
opportunity to comment on the
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).



70628

Federal Register/Vol. 69, No. 234/ Tuesday, December 7, 2004 /Notices

DATES: Written comments must be
submitted on or before February 7, 2005.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20233 (or via the
Internet at dhynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Julius Smith Jr., Census
Bureau, Room 2135, Building 4,
Washington, DC 20233-6900, (301) 763—
4683 (or via the Internet at
julius.smith.jr@census.gov).

SUPPLEMENTARY INFORMATION:
I. Abstract

The Census Bureau, with support
from the Environmental Protection
Agency, plans to reinstate the Survey of
Pollution Abatement Costs and
Expenditures (PACE), MA-200 for 2005.
In addition to the survey, the Census
Bureau also plans to conduct a screener
and a pilot.

The screener will be administered in
an attempt to identify plants, for both
the pilot and the survey, that have
pollution abatement activities. Once
these plants have been identified, the
pilot will then be administered to a
small sample. These selected plants will
be asked to complete and comment on
the proposed 2005 survey form. The
information gained from the screener
and pilot will be used in finalizing the
survey instrument and sample design.

The screener will contain a small
number of questions (approximately 3—
5), in the form of check boxes, to
determine if pollution abatement
activities are conducted and if so, a
range of those costs. The pilot and the
survey will collect data on capital
expenditures for pollution abatement
activities and operating costs. These
data will be collected by categories
(treatment, prevention, disposal and
recycling) and media (air, water and
solid waste). It will also collect some
data on depreciation and cost offsets.
The pilot will also include some
qualitative questions to validate the
estimates collected.

II. Method of Collection

The Census Bureau will use mail out/
mail back survey forms for the screener,
pilot and survey. Companies will be
asked to respond to each within 30 days
of the initial mailing.

III. Data
OMB Number: 0607—0176.

Form Number: MA-200S, MA-200P
and MA-200.

Type of Review: Regular.

Affected Public: Manufacturing,
mining and electric utility
establishments.

Estimated Number of Respondents:
The screener—40,000 facilities; the
pilot—2,000 facilities; and the survey—
20,000 facilities.

Estimated Time Per Response: The
screener—.25 hours; the pilot—5 hours;
and the survey—S5 hours.

Estimated Total Burden: 120,000
hours. The screener—10,000; the pilot—
10,000; and the survey—100,000.

Estimated Total Cost: $ 1,500,000.

Respondents’ Obligation: Mandatory.

Legal Authority: Title 13 United States
Code, Section 182,224 and 225.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
Comments submitted in response to this
notice will be summarized and included
in the request for OMB approval of this
information collection; they also will
become a matter of public record.

Dated: December 1, 2004.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 04-26779 Filed 12—-6-04; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Census Bureau

Shipper’s Export Declaration (SED)/
Automated Export System (AES)
Program

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce a paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information

collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before February 7, 2005.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at DHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Jerome Greenwell, Chief,
Regulations, Outreach and Education
Branch, U.S. Census Bureau, Room
3125, Federal Building 3, Washington,
DC 20233-6700, (301) 763-2255, by fax
(301) 457-2645.

SUPPLEMENTARY INFORMATION:

1. Abstract

The Shipper’s Export Declaration
(SED), Commerce Form 7525-V, and the
electronic equivalent, the Automated
Export System (AES), are instruments
used for collecting export trade
information. The data collected from
these sources are compiled by the U.S.
Census Bureau (Census Bureau) and
functions as the basis for the official
U.S. export trade statistics. These
statistics are used to determine the
balance of international trade, and are
also designated for use as a principal
economic indicator. Title 13, United
States Code (U.S.C.), chapter 9, section
301 authorizes the Census Bureau to
collect, compile and publish export
trade data. Title 15, Code of Federal
Regulations, part 30 contains the
regulatory provisions for preparing and
filing the SED or the AES record. These
data are used in the development of U.S.
Government policies that affect the
economy. These data also enable U.S.
businesses to develop practical export
marketing strategies as well as provide
a means for the assessment of the
impact of exports on the domestic
economy. The data collected from the
SED and the AES record are also used
for export control purposes under Title
50, U.S.C., Export Administration Act,
to detect and prevent the export of
certain items by unauthorized parties or
to unauthorized destinations or end
users.

On November 29, 1999, the President
signed into law the Consolidated
Appropriations Act of 1999, which
authorized the Secretary of Commerce
to require mandatory electronic filing of
items on the Commerce Control List
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(CCL) and the U.S. Munitions List
(USML). The requirement to implement
this process went into effect October 18,
2003. On July 29, 2003, the President
signed Executive Order 13312, which
executed prohibitions to Public Law
108-19, the Clean Diamond Trade Act
thereby authorizing the mandatory
electronic filing of rough diamonds.
Implementation for this process went
into effect October 20, 2003. On
September 30, 2002, the President
signed into law the Foreign Relations
Authorization Act, Public Law 107-228.
This law authorizes the Secretary of
Commerce, with the concurrence of the
Secretary of State and the Secretary of
Homeland Security, to publish
regulations in the Federal Register
detailing that upon the effective date of
these regulations, all persons who are
required to file export information
under Title 13, U.S.C., chapter 9, file
such information through the AES and
there will no longer be provisions made
for manual filing thereafter. On October
22, 2003, The Census Bureau published
an Advanced Notice of Proposed
Rulemaking in the Federal Register (68
FR 60301) announcing the Census
Bureau’s intent to propose the rule
mandating electronic filing through the
AES of all information on export
shipments that require the filing of a
SED and allowed the public to comment
on this subject.

II. Method of Collection

A paper SED or electronic AES record
is required, with certain exceptions, for
all export shipments valued more than
$2,500 from the United States, including
Foreign Trade Zones located therein,
Puerto Rico, and the U.S. Virgin Islands
to foreign countries; for exports between
the United States and Puerto Rico; and
for exports to the U.S. Virgin Islands
from the United States or Puerto Rico.
The AES record information is also
required for the export of rough
diamonds and all exports requiring a
license from the Bureau of Industry and
Security, a license or license exception
from the Department of State, or other
government agency, regardless of value,
unless exempted from the requirement
for filing AES information by the
licensing government agency. The SED/
AES program is unique among Census
Bureau statistical collections since it is
not sent to respondents to solicit
responses as is the case with surveys.
Filing export information via the SED or
AES is a mandatory process under Title
13, Chapter 9, U.S.C. The Census
Bureau has seen a progressive growth in
the number of electronic filers, with a
comparable decrease in the number of
the paper SED filers. For example, the

requirements to file export information
through the AES for all USML and CCL
shipments has resulted in the
elimination of more than 360,000 paper
SEDs annually. Exporters can access the
AES via the Census Bureau’s free
Internet-based system, AESDirect, or
they can integrate the AES into their
company’s computer network and file
directly with the U.S. Customs and
Border Protection (CBP). Exporters may
also download the SED, Commerce
Form 7525-V, from the Internet and
print it on the required “buff” colored
paper.

For exports to Canada, a
Memorandum of Understanding (MOU)
signed by the CBP and statistical
agencies in the United States and
Canada enables the United States to
substitute Canadian import statistics for
U.S. export statistics. Similarly, in
accordance with the MOU, Canada
substitutes U.S. import statistics for
Canadian exports to the United States.
This exchange of data eliminates the
requirement for U.S. exporters to file
any information with the U.S.
Government for exports of nonlicensed
shipments to Canada, thus resulting in
the elimination of over eight million
paper SEDs annually. Export shipments
to Canada that require a license must be
filed through the AES. Also, export
shipments from the United States
through Canada destined to a country
other than Canada require a SED or AES
record.

U.S. principal parties in interest
(USPPI) or authorized agents file
individual paper SEDs with exporting
carriers at the time export shipments
leave the United States. For the AES,
USPPIs or authorized agents file export
data electronically with the Census
Bureau or the CBP. Carriers submit
paper SED documents to CBP officials
when the carrier departs from the
United States and the CBP then
transmits the export information to the
Census Bureau for statistical processing.

The AES enables the Government to
significantly improve the quality,
timeliness, and coverage of export
statistics. Since July 1995, the Census
Bureau and the CBP have utilized the
AES to improve the reporting of export
trade information, customer service,
compliance with and enforcement of
export laws, and provide paperless
reports of export information. The AES
also enables the U.S. Government to
increase its ability to prevent the export
of certain items by unauthorized parties,
to unauthorized destinations and end
users through electronic filing.

II1. Data
OMB Number: 0607—0152.

Commerce Form Number: 7525V,
Automated Export System (AES)
submissions.

Type of Review: Regular submission.

Affected Public: Exporters,
Forwarding agents, Export Carriers.

Estimated Number of Respondents:
223,213.

Estimated Time Per Response: 11.0
minutes for 7525-V, 3.0 minutes for
AES Submissions.

Estimated Total Annual Burden
Hours: 814,140 (SEDs 198,000) (AES
616,140).

Estimated Total Annual Cost:
$13,156,502.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13, United
States Code, Chapter 9; Public Law 107—
228 Foreign Relations Authorization
Act.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for Office of
Management and Budget approval of
this information collection; they also
will become a matter of public record.

Dated: December 1, 2004.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 04-26780 Filed 12—-6—-04; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Census Bureau
The American Community Survey

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paper work and
respondent burden, invites the general
public and other federal agencies to take
this opportunity to comment on
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proposed or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be

submitted on or before February 7, 2005.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at DHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Lawrence McGinn, U.S.
Census Bureau, American Community
Survey Office, Washington, DC 20233.
Phone: (301) 763—8050.

SUPPLEMENTARY INFORMATION:
1. Abstract

Given the rapid demographic changes
experienced in recent years and the
strong expectation that such changes
will continue and accelerate, the once-
a-decade data collection approach of a
decennial census is no longer
acceptable. To meet the needs and
expectations of the country, the Census
Bureau developed the American
Community Survey. This survey will
collect long-form data every month and
provide tabulations of these data on a
yearly basis. In the past, the long-form
data were collected only at the time of
each decennial census. The American
Community Survey will allow the
Census Bureau to remove the long form
from the 2010 Census, thus reducing
operational risks, improving accuracy,
and providing more relevant data. After
years of development and testing, the
American Community Survey is ready
for full implementation in FY 2005.

The American Community Survey
will provide more timely information
for critical economic planning by
governments and the private sector. In
the current information-based economy,
federal, state, tribal, and local decision
makers, as well as private business and
nongovernmental organizations, need
current, reliable, and comparable
socioeconomic data to chart the future.
The American Community Survey will
provide up-to-date profiles of American
communities every year beginning in
2006, providing policymakers, planners,
and service providers in the public and
private sectors with information every
year—not just every ten years.

The American Community Survey
must begin full implementation in 2005

to provide comparable data at the
census tract level by summer of 2010.

The American Community Survey
demonstration period began in 1996 in
four sites. In 1999, the number of sites
was increased to 31 comparison sites.
The comparison with Census 2000 was
designed to collect several kinds of
information necessary to understand the
differences between data from the 1999—
2001 American Community Survey and
data from the 2000 long form. The
purpose of the comparison sites was to
give a good tract-by-tract comparison
between the 1999-2001 American
Community Survey cumulated estimates
and the Census 2000 long-form
estimates and to use these comparisons
to identify both the causes of differences
and diagnostic variables that tend to
predict a certain kind of difference.

In 2000-2004, the Census Bureau
conducted supplementary surveys using
the American Community Survey
methodology. Each of these surveys had
a sample of approximately 800,000
residential addresses per year. These
surveys were conducted to study the
operational feasibility of collecting long-
form type data using a different
methodology from the decennial census
and demonstrate the reliability and
stability of state and large area estimates
over time.

For 2005-2008, the Census Bureau
plans to conduct the American
Community Survey in every part of the
United States and also in Puerto Rico.
In 2005, the Census Bureau will begin
full implementation of the American
Community Survey by increasing the
sample to a total of approximately
250,000 residential addresses per month
in the 50 states and the District of
Columbia and approximately 3,000
residential addresses per month in
Puerto Rico. Data will be collected by
mail and Census Bureau staff will
follow up with households that do not
respond using computer-assisted
telephone interviewing (CATI) and
computer-assisted personal interviewing
(CAPI).

In addition to selecting a sample of
residential addresses, the Census
Bureau plans to select a sample of group
quarters (GQs) and conduct the
American Community Survey with a
sample of persons within the GQs
starting in January 2006. The Census
Bureau will also conduct a reinterview
operation with a small sample of
households and persons in GQs to
monitor the quality of data collected
during the CAPL.

I1. Method of Collection

The Census Bureau will mail
questionnaires to households selected

for the American Community Survey.
For households that do not return a
questionnaire, Census Bureau staff will
attempt to conduct interviews via CATI.
We will also conduct CAPI interviews
for a subsample of nonrespondents.

For most types of GQs, Census Bureau
field representatives (FRs) will conduct
the interviews in person or, if necessary,
leave questionnaires and ask
respondents to complete.

Information from GQ contacts will be
collected via FR interview.

The Census Bureau staff will provide
Telephone Questionnaire Assistance
(TQA) and if the respondent indicates a
desire to answer by telephone, the TQA
interviewer conducts the interview.

II1. Data

OMB Number: 0607—-0810.

Form Number(s): ACS-1, ACS-1 (SP),
ACS—-1PR, ACS-1PR (SP), ACS-1(GQ),
ACS-1(GQ) PR, ACS-3(GQ), ACS-
4(GQ), ACS-4(GQ) (SP), ACS-4(GQ) PR,
ACS—4(GQ) PR (SP), ACS-290, ACS—
290(SP), ACS—-290PR, and ACS-290PR
(SP).

Type of Review: Regular.

Affected Public: Individuals and
households.

Estimated Number of Respondents:
During the period of July 2005 through
June 2008, we plan to contact the
following number of respondents:
9,108,000 residential addresses; 537,500
persons in GQs; and 51,000 contacts in
GQs. In addition, 106,000 residential
addresses and 14,800 persons in GQs for
reinterview will be contacted.

Estimated Time Per Response:
Estimates are 38 minutes per residential
address, 15 minutes per person in GQs,
25 minutes per contact in GQs, and 10
minutes per residential address and per
person in GQs in the reinterview
sample.

Estimated Total Annual Burden
Hours: The estimate is an annual
average of 1,981,386 burden hours.

Estimated Total Annual Cost: Except
for their time, there is no cost to
respondents.

Respondent Obligation: Mandatory.

Authority: Title 13, United States
Code, Sections 141 and 193.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
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collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collections techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for the OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: December 1, 2004.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 04-26781 Filed 12—-6—-04; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Census Bureau
Government Finance Forms

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before February 7, 2005.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at DHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Stephen Poyta, Chief,
Public Finance Analysis Branch-A,
Governments Division, U.S. Bureau of
the Census, Washington, DC 20233—
6800, (301) 763—1580.

SUPPLEMENTARY INFORMATION:

1. Abstract

The Census Bureau plans to request
clearance for the forms necessary to
conduct the public finance program
which consists of an annual collection
of information and a quinquennial
collection in the census years ending in
“2” and “7”. During the upcoming three

years, we intend to conduct the 2005
and 2006 Annual Survey of Government
Finance, and the 2007 Census of
Government Finance.

The Annual Survey of State and Local
Government Finance collects data on
state government finances and estimates
of local government revenue,
expenditure, debt, and assets, nationally
and within state areas. Data are
collected for all agencies, departments,
and institutions of the fifty state
governments and for a sample of all
local governments (counties,
municipalities, townships, and special
districts). Data for school districts are
collected under a separate survey. In the
census year, equivalent data are
collected from all local governments.

This survey is a mail canvass survey
with an initial mailing and one follow-
up mailing. Telephone follow-up is
used to contact non-respondents and, as
necessary, to correct apparent errors and
incorrect responses. These forms and
procedures are similar to those used in
previous finance surveys. We are
currently in the process of redesigning
the finance forms, such that items
included in the previous F-21, F-22,
and F—28 will now all be included
within a new overall F-28 form.

Results of this survey are used by the
Bureau of Economic Analysis to develop
the public sector components of the
National Income and Product Accounts.
Other Federal agencies that make
frequent use of these data include the
U.S. Federal Reserve Board, the
Congressional Research Service, the
General Accounting Office, and the
Department of Justice. Other users
include state and local government
executives and legislators, policy
makers, economists, researchers, and
the general public.

I1. Method of Collection

Canvass methodology primarily
consists of a mail out/mail back
questionnaire. Responses will be
screened manually, then put into an
electronic format. Other methods used
to collect data and maximize response
include collecting local government
data from central state sources,
compiling from submitted financial
audits, comprehensive financial reports,
and public Internet outputs. Also, the
finance forms can be completed on the
Internet.

II1. Data

OMB Number: 0607—0585.

Form Number: F-5, F-5A, F-11, F—
12, F-13, F-25, F-28, F-29, F-32, F—42.

Type of Review: Regular.

Affected Public: State and local
governments.

Estimated Number of Respondents:
9,753 (annual survey), 45,961 (Census).

Estimated Time Per Response: 2.903
(Annual); 2.37 (Census).

Estimated Total Annual Burden
Hours: 28,310.5 (Annual); 108,840.5
(Census).

Estimated Total Annual Cost: Cost to
respondents is estimated to be $535,918
(Annual); 2,060,351 (Census).

(Note—Based upon the average hourly pay
for full-time employment for the financial
administration function within the 2002
census of local government employment.)

Respondent’s Obligation: Voluntary.
Legal Authority: Title 13, sections 161
and 182.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: December 1, 2004.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 04-26783 Filed 12—6-04; 8:45 am)]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
International Trade Administration

Outside Assessment of DOC
Compliance Program

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burdens, invites the general
public and other Federal agencies to
take this opportunity to comment on the
continuing information collections, as
required by the Paperwork Reduction
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Act of 1995, Pub. L.104-13 (44 U.S.C.
3506 (c)(2)(A)).

DATES: Written comments must be
submitted on or before February 7, 2005.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork, Clearance Officer,
Department of Commerce, Room 6625,
14th & Constitution Avenue, NW.,
Washington, DC 20230 or via e-mail at
dHynek@doc.gov.

FOR FURTHER INFORMATION CONTACT:
Request for additional information or
copies of the information collection
instrument and instructions should be
directed to: Pamela Woods, Trade
Compliance Center, Room 3043, U.S.
Department of Commerce, 14th and
Constitution Ave., NW., Washington,
DC 20230; Phone Number: (202) 482—
1191.

SUPPLEMENTARY INFORMATION:
1. Abstract

In 2003, the Department of
Commerce’s (DOC’s) International Trade
Administration (ITA) conducted a
bureau-wide Customer Satisfaction
Survey covering all ITA program units,
related to the citizen-centered objectives
of the President’s Management Agenda.
The results were used to set a baseline
for performance metric reporting and
tracking and to better understand the
customer base it serves. ITA’s Market
Access and Compliance (MAC) program
survey report identified gaps between a
high level of customer awareness yet
low customer use of fair trade and
market access services. Findings also
indicated that a substantial customer
base is unaware of the specific services
that the DOC Compliance Program
offers.

In response to the survey findings,
MAC is undertaking a customer service
analysis to find out in more specific
terms and greater detail, what MAC’s
Trade Compliance Center’s (TCC’s)
customers expectations are. This will
enable the TCC to answer: “What Do
Customers Want from the DOC'’s
Compliance Program?”’ Information
about the TCC can be found on its
website at http://www.export.gov/tcc.

The purpose of this outside
assessment is to obtain customer and
potential customer views regarding the
DOC Compliance Program to determine:

e If the TCC offers the right set of
services to assist U.S. exporters to
overcome foreign trade barriers.

o If MAC is aware of exporter needs.

o If the right MAC programs are in
place to meet identified needs.

o If MAC services are properly
promoted to maximize efficiency and
effectiveness.

An enhanced customer satisfaction
program or other service improvements
might result from this data collection
initiative.

I1. Method of Collection

The Department of Commerce’s (DOC)
International Trade Administration
(ITA) is making great strides in
monitoring ITA’s customer satisfaction
and advancing a strategic approach to
delivering value to its customers. The
Trade Agreements Compliance unit has
contracted with Charney Research to
issue a questionnaire and host focus
group interviews to gather strategic
feedback from core and target TCC
customers. These surveys will assess
reactions to MAC’s publicly available
tools, informational outreach efforts,
customer service regarding compliance
casework, and new initiatives for
exporters.

Contractor will conduct two online
focus groups with a total of about two
dozen exporting businesses, first, to
obtain “open ended” qualitative
information on foreign trade barrier
assistance needs, outreach demands or
opportunities, and market access/
compliance values from exporting
customer base with program/service
contact experiences. Subsequently, mass
questionnaires yielding at least 250
survey responses will seek to collect
“closed end” quantitative data about
customer base identify among the
exporting public, best means to deliver
promotional campaigns to the private
sector, ways to raise user awareness and
interactive engagement, reactions to
tools available, and perceptions of TCC
program and services offered. Narrative
experiences derived from focus group
participants will be incorporated into
survey questions to validate results and
benchmark decision points for
government officials.

II1. Data

OMB Number: 0625-XXXX.

Form Number: ITA-XXX.

Type of Review: Regular Submission.

Affected Public: U.S. Exporters and
their Business Representatives,
categorized as either active customers,
prospective customers, or untapped
customers.

Estimated Number of Respondents:
274.

Estimated Time Per Response: 2 hours
for focus group participants and 15
minutes for survey respondents.

Estimated Total Annual Burden
Hours: 110.5.

Estimated Total Annual Costs: $7,300.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and costs) of the
proposed collection information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or forms of information technology.
Comments submitted in response to this
notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: December 1, 2004.

Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E4-3500 Filed 12-6-04; 8:45 am]|
BILLING CODE 3510-01-P

DEPARTMENT OF COMMERCE

International Trade Administration
A-570-846

Brake Rotors from the People’s
Republic of China: Initiation of Twelfth
New Shipper Antidumping Duty
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
received two requests on October 28,
2004, to conduct a new shipper review
of the antidumping duty order on brake
rotors from the People’s Republic of
China (“PRC”). In accordance with 19
CFR 351.214(d), we are initiating a new
shipper review for the companies that
requested such a review: Dixion Brake
System (Longkou) Ltd. (“Dixion”) and
Laizhou Wally Automobile Co., Ltd.
(“Wally”), each of which is a producer
and exporter of brake rotors from the
PRC.

EFFECTIVE DATE: December 6, 2004.

FOR FURTHER INFORMATION CONTACT:
Cindy Robinson or Tom Killiam, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482-3797 or (202) 482—
5222, respectively.
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SUPPLEMENTARY INFORMATION:
Background

The Department received timely
requests on October 28, 2004, from
Dixion and Wally in accordance with 19
CFR 351.214(c), for a new shipper
review of the antidumping duty order
on brake rotors from the PRC, which has
an April anniversary month.

Dixion and Wally each identified
itself as the producer of the brake rotors
it exports. As required by 19 CFR
351.214(b)(2)(i) and (iii)(A), each of the
exporters identified above has certified
that it did not export brake rotors to the
United States during the period of
investigation (“POI”), and that it has
never been affiliated with any exporter
or producer which did export brake
rotors during the period of investigation
(“POI”) (see each company’s October
28, 2004, submission). Each company
has further certified that its export
activities are not controlled by the
central government of the PRC,
satisfying the requirements of 19 CFR
351.214(b)(2)(iii)(B). Pursuant to 19 CFR
351.214(b)(2)(iv)(A), Dixion and Wally
each provided the date of the first sale
to an unaffiliated customer in the
United States. Dixion and Wally each
submitted documentation establishing
the date on which it first shipped the
subject merchandise to the United

States and the volume and date of entry
of that shipment.

In accordance with section
751(a)(2)(B) of the Tariff Act of 1930
(“the Act”), as amended, and 19 CFR
351.214(b), and based on our analysis of
the information and documentation
provided with the new shipper review
requests, as well as our analysis of
proprietary import data from U.S.
Customs and Border Protection (‘“CBP”),
we find that Dixion and Wally have
each met the requirements for the
Department to initiate a new shipper
review (for more details, see New
Shipper Initiation Checklists for Dixion
and Wally). Therefore, we are initiating
a new shipper review for Dixion and
Wally.

In cases involving non—market
economies, it is the Department’s
normal practice to require that a
company seeking to establish eligibility
for an antidumping duty rate separate
from the country—wide rate provide de
jure and de facto evidence of an absence
of government control over the
company’s export activities (see Natural
Bristle Paintbrushes and Brush Heads
from the People’s Republic of China, 68
FR 57875 (October 7, 2003)).
Accordingly, we will issue a
questionnaire to Dixion and Wally
(including a complete separate rates
section), allowing approximately 37

days for response. If the response from
each respondent provides sufficient
indication that each company is not
subject to either de jure or de facto
government control with respect to its
exports of brake rotors, the review with
respect to that company will proceed. If,
on the other hand, the respondent does
not demonstrate its eligibility for a
separate rate, then it will be deemed to
be affiliated with other companies that
exported during the POI and that it did
not establish entitlement to a separate
rate, and the review of that respondent
will be rescinded.

Initiation of Review

In accordance with section
751(a)(2)(B)(ii) of the Act and 19 CFR
351.214(d)(1), we are initiating a new
shipper review of the antidumping duty
order on brake rotors from the PRC. We
intend to issue the preliminary results
of this review not later than 180 days
after the date on which the review is
initiated.

In accordance with 19 CFR
351.214(g)(1)(i)(B), the period of review
(“POR”) for a new shipper review,
initiated in the month following the
semi—annual anniversary month, will be
the six—month period immediately
proceeding the semi—annual anniversary
month. Therefore, the POR for this new
shipper review is:

Antidumping duty new shipper review

Period to be reviewed

PRC: Brake Rotors, A-570—-846..

Dixion Brake System (LONGKOU) LEA. .......oiiiiiiiiiiie ettt ettt et e et e s st e et e e saneebeesaneeas
Laizhou Wally AUtOMODIIE CO., LEA. ..ottt ettt e et e e bt e et e e eaeeeabeasseeenbeesaeeaseeenseeaseaansaaas

04/01/04—-09/30/04
04/01/04-09/30/04

We will instruct CBP to allow, at the
option of the importer, the posting, until
the completion of the review, of a bond
or security in lieu of a cash deposit for
each entry of the subject merchandise
from Dixion and Wally. This action is in
accordance with section 751(a)(2)(B)(iii)
of the Act, as amended, and 19 CFR
351.214(e). Because Dixion and Wally
has each certified that it both produces
and exports the subject merchandise,
the sale of which was the basis for its
new shipper review request, we will
apply the bonding privilege only to
entries of subject merchandise for which
they are both the producer and exporter.

Interested parties that need access to
proprietary information in this new
shipper review should submit
applications for disclosure under
administrative protective order in
accordance with 19 CFR 351.305 and
351.306.

This initiation and notice are in
accordance with section 751(a)(2)(B) of

the Act (19 U.S.C. 1675(a)) and 19 CFR
351.214(d).

Dated: November 24, 2004.
Barbara E. Tillman,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E4—-3478 Filed 12—6—04; 8:45 am]
BILLING CODE: 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-588-824]

Certain Corrosion-Resistant Carbon
Steel Flat Products From Japan:
Initiation of Antidumping Duty
Changed Circumstances Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of initiation of
antidumping duty changed
circumstances review.

SUMMARY: In accordance with 19 CFR
351.216(b), Metal One Corporation
(Metal One), filed a request for a
changed circumstances review of the
antidumping duty order on certain
corrosion-resistant carbon steel flat
products from Japan. In response to this
request, the Department of Commerce is
initiating a changed circumstances
review on certain corrosion-resistant
carbon steel flat products from Japan
with respect to diffusion annealed
nickel-plate.

EFFECTIVE DATE: December 7, 2004.

FOR FURTHER INFORMATION CONTACT:
George McMahon, Christopher Hargett,
or James Terpstra, AD\CVD Operations,
Office 3, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
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Washington, DC 20230; telephone (202)
482-1167, (202) 4824161, or (202) 482—
3965, respectively.

SUPPLEMENTARY INFORMATION:

Background

On August 19, 1993, the Department
of Commerce (the Department)
published an antidumping duty order
on certain corrosion-resistant carbon
steel flat products from Japan. See
Antidumping Duty Orders: Certain
Corrosion-Resistant Carbon Steel Flat
Products From Japan, 58 FR 44163
(August 19, 1993). On October 13, 2004,
Metal One requested that the
Department revoke the antidumping
duty order on diffusion annealed nickel-
plate featuring totally unalloyed nickel
plated coating measuring less than or
equal to 8 microns, with both sides of
the sheet having a coating of at least 0.2
microns through the initiation of a
changed circumstances review.

According to Metal One, revocation
with respect to diffusion annealed
nickel-plate is warranted because there
is minimal alteration to the
specifications of the products with
respect to the decision by the
Department in July 2002 with the
following specifications: (1) Widths
ranging from 10 millimeters (0.394
inches) through 100 millimeters (3.94
inches); (2) thicknesses, including
coatings, ranging from 0.11 millimeters
(0.004 inches) through 0.60 millimeters
(0.024 inches); and (3) a coating that is
from 0.003 millimeters (0.00012 inches)
through 0.005 millimeters (0.000196
inches) in thickness and that is
comprised of either two evenly applied
layers, the first layer consisting of 99%
zine, 0.5% cobalt, and 0.5%
molybdenum, followed by a layer
consisting of phosphate, or three evenly
applied layers, the first layer consisting
of 99% zinc, 0.5% cobalt, and 0.5%
molybdenum followed by a layer
consisting of phosphate, and finally a
layer consisting of silicate.

In response to Metal One’s request,
the Department is initiating a changed
circumstances review with respect to
the antidumping duty order on certain
corrosion-resistant carbon steel flat
products from Japan.

Scope of the Order

The products subject to this order
include flat-rolled carbon steel
products, of rectangular shape, either
clad, plated, or coated with corrosion-
resistant metals such as zinc, aluminum,
or zinc-, aluminum-, nickel- or iron-
based alloys, whether or not corrugated
or painted, varnished or coated with
plastics or other nonmetallic substances
in addition to the metallic coating, in

coils (whether or not in successively
superimposed layers) and of a width of
0.5 inch or greater, or in straight lengths
which, if of a thickness less than 4.75
millimeters, are of a width of 0.5 inch
or greater and which measures at least
10 times the thickness or if of a
thickness of 4.75 millimeters or more
are of a width which exceeds 150
millimeters and measures at least twice
the thickness, as currently classifiable in
the HTS under item numbers:
7210.30.0030, 7210.30.0060,
7210.41.0000, 7210.49.0030,
7210.49.0090, 7210.61.0000,
7210.69.0000, 7210.70.6030,
7210.70.6060, 7210.70.6090,
7210.90.1000, 7210.90.6000,
7210.90.9000, 7212.20.0000,
7212.30.1030, 7212.30.1090,
7212.30.3000, 7212.30.5000,
7212.40.1000, 7212.40.5000,
7212.50.0000, 7212.60.0000,
7215.90.1000, 7215.90.3000,
7215.90.5000, 7217.20.1500,
7217.30.1530, 7217.30.1560,
7217.90.1000, 7217.90.5030,
7217.90.5060, and 7217.90.5090.

Included in the order are flat-rolled
products of nonrectangular cross-section
where such cross-section is achieved
subsequent to the rolling process (i.e.,
products which have been “worked
after rolling”’)— for example, products
which have been beveled or rounded at
the edges.

Excluded from the scope of the order
are flat-rolled steel products either
plated or coated with tin, lead,
chromium, chromium oxides, both tin
and lead (‘“terne plate”), or both
chromium and chromium oxides (“tin-
free steel”), whether or not painted,
varnished or coated with plastics or
other nonmetallic substances in
addition to the metallic coating. Also
excluded from the scope of the order are
clad products in straight lengths of
0.1875 inch or more in composite
thickness and of a width which exceeds
150 millimeters and measures at least
twice the thickness. Also excluded from
the scope of the order are certain clad
stainless flat-rolled products, which are
three-layered corrosion-resistant carbon
steel flat-rolled products less than 4.75
millimeters in composite thickness that
consist of a carbon steel flat-rolled
product clad on both sides with
stainless steel in a 20%-60%—-20%
ratio. See Antidumping Duty Orders:
Certain Corrosion-Resistant Carbon
Steel Flat Products From Japan, 58 FR
44163 (August 19, 1993).

Also excluded from the scope of this
order are imports of certain corrosion-
resistant carbon steel flat products
meeting the following specifications:

widths ranging from 10 millimeters
(0.394 inches) through 100 millimeters
(3.94 inches); thicknesses, including
coatings, ranging from 0.11 millimeters
(0.004 inches) through 0.60 millimeters
(0.024 inches); and a coating that is from
0.003 millimeters (0.00012 inches)
through 0.005 millimeters (0.000196
inches) in thickness and that is
comprised of three evenly applied
layers, the first layer consisting of 99%
zinc, 0.5% cobalt, and 0.5%
molybdenum, followed by a layer
consisting of chromate, and finally a
layer consisting of silicate. See Certain
Corrosion-Resistant Carbon Steel Flat
Products From Japan: Final Results of
Changed Circumstances Antidumping
Duty Administrative Review, and
Revocation in Part of Antidumping Duty
Order, 62 FR 66848 (December 22,
1997).

Also excluded from the scope of this
order are imports of subject
merchandise meeting all of the
following criteria: (1) Widths ranging
from 10 millimeters (0.394 inches)
through 100 millimeters (3.94 inches);
(2) thicknesses, including coatings,
ranging from 0.11 millimeters (0.004
inches) through 0.60 millimeters (0.024
inches); and (3) a coating that is from
0.003 millimeters (0.00012 inches)
through 0.005 millimeters (0.000196
inches) in thickness and that is
comprised of either two evenly applied
layers, the first layer consisting of 99%
zinc, 0.5% cobalt, and 0.5%
molybdenum, followed by a layer
consisting of chromate, or three evenly
applied layers, the first layer consisting
of 99% zinc, 0.5% cobalt, and 0.5%
molybdenum followed by a layer
consisting of chromate, and finally a
layer consisting of silicate. See Certain
Corrosion-Resistant Carbon Steel Flat
Products From Japan: Final Results of
Changed Circumstances Antidumping
Duty Administrative Review, and
Revocation in Part of Antidumping Duty
Order, 64 FR 14861 (March 29, 1999).

Also excluded from the scope of this
order are: (1) Carbon steel flat products
measuring 1.84 mm in thickness and
43.6 mm or 16.1 mm in width consisting
of carbon steel coil (SAE 1008) clad
with an aluminum alloy that is balance
aluminum, 20% tin, 1% copper, 0.3%
silicon, 0.15% nickel, less than 1%
other materials and meeting the
requirements of SAE standard 783 for
Bearing and Bushing Alloys; and (2)
carbon steel flat products measuring
0.97 mm in thickness and 20 mm in
width consisting of carbon steel coil
(SAE 1008) with a two-layer lining, the
first layer consisting of a copper-lead
alloy powder that is balance copper, 9%
to 11% tin, 9% to 11% lead, less than
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1% zinc, less than 1% other materials
and meeting the requirements of SAE
standard 792 for Bearing and Bushing
Alloys, the second layer consisting of
45% to 55% lead, 38% to 50% PTFE,
3% to 5% molybdenum disulfide and
less than 2% other materials. See
Certain Corrosion-Resistant Carbon
Steel Flat Products From Japan: Final
Results of Changed Circumstances
Review, and Revocation in Part of
Antidumping Duty Order, 64 FR 57032
(October 22, 1999).

Also excluded from the scope of the
order are imports of doctor blades
meeting the following specifications:
carbon steel coil or strip, plated with
nickel phosphorous, having a thickness
of 0.1524 millimeters (0.006 inches), a
width between 31.75 millimeters (1.25
inches) and 50.80 millimeters (2.00
inches), a core hardness between 580 to
630 HV, a surface hardness between
900—990 HV; the carbon steel coil or
strip consists of the following elements
identified in percentage by weight:
0.90% to 1.05% carbon; 0.15% to 0.35%
silicon; 0.30% to 0.50% manganese; less
than or equal to 0.03% of phosphorous;
less than or equal to 0.006% of sulfur;
other elements representing 0.24%; and
the remainder of iron. See Certain
Corrosion-Resistant Carbon Steel Flat
Products From Japan: Final Results of
Changed Circumstances Review, and
Revocation in Part of Antidumping Duty
Order, 65 FR 53983 (September 6, 2000).

Also excluded from the scope of the
order are imports of carbon steel flat
products meeting the following
specifications: carbon steel flat products
measuring 1.64 millimeters in thickness
and 19.5 millimeters in width consisting
of carbon steel coil (SAE 1008) with a
lining clad with an aluminum alloy that
is balance aluminum; 10 to 15% tin; 1
to 3% lead; 0.7 to 1.3% copper; 1.8 to
3.5% silicon; 0.1 to 0.7% chromium;
less than 1% other materials and
meeting the requirements of SAE
standard 783 for Bearing and Bushing
Alloys. See Certain Corrosion-Resistant
Carbon Steel Flat Products From Japan:
Final Results of Changed Circumstances
Review, and Revocation in Part of
Antidumping Duty Order, 66 FR 8778
(February 2, 2001).

Also excluded from the scope of the
order are carbon steel flat products
meeting the following specifications: (1)
Carbon steel flat products measuring
0.975 millimeters in thickness and 8.8
millimeters in width consisting of
carbon steel coil (SAE 1012) clad with
a two-layer lining, the first layer
consisting of a copper-lead alloy powder
that is balance copper, 9%-11% tin,
9%-11% lead, maximum 1% other
materials and meeting the requirements

of SAE standard 792 for Bearing and
Bushing Alloys, the second layer
consisting of 13%—-17% carbon, 13%-—
17% aromatic polyester, with a balance
(approx. 66%—74%) of
polytetrafluorethylene (PTFE); and (2)
carbon steel flat products measuring
1.02 millimeters in thickness and 10.7
millimeters in width consisting of
carbon steel coil (SAE 1008) with a two-
layer lining, the first layer consisting of
a copper-lead alloy powder that is
balance copper, 9%-11% tin, 9%-11%
lead, less than 0.35% iron, and meeting
the requirements of SAE standard 792
for Bearing and Bushing Alloys, the
second layer consisting of 45%—55%
lead, 3%—-5% molybdenum disulfide,
with a balance (approx. 40%—-52%) of
polytetrafluorethylene (PTFE). See
Certain Corrosion-Resistant Carbon
Steel Flat Products From Japan: Notice
of Final Results of Changed
Circumstances Review, and Revocation
in Part of Antidumping Duty Order, 66
FR 15075 (March 15, 2001)

Also excluded from this order are
products meeting the following
specifications: carbon steel coil or strip,
measuring 1.93 millimeters or 2.75
millimeters (0.076 inches or 0.108
inches) in thickness, 87.3 millimeters or
99 millimeters (3.437 inches or 3.900
inches) in width, with a low carbon
steel back comprised of: carbon under
8%, manganese under 0.4%,
phosphorous under 0.04%, and sulfur
under 0.05%; clad with aluminum alloy
comprised of: 0.7% copper, 12% tin,
1.7% lead, 0.3% antimony, 2.5%
silicon, 1% maximum total other
(including iron), and remainder
aluminum. Also excluded from this
order are products meeting the
following specifications: carbon steel
coil or strip, clad with aluminum,
measuring 1.75 millimeters (0.069
inches) in thickness, 89 millimeters or
94 millimeters (3.500 inches or 3.700
inches) in width, with a low carbon
steel back comprised of: carbon under
8%, manganese under 0.4%,
phosphorous under 0.04%, and sulfur
under 0.05%; clad with aluminum alloy
comprised of: 0.7% copper, 12% tin,
1.7% lead, 2.5% silicon, 0.3%
antimony, 1% maximum total other
(including iron), and remainder
aluminum. See Certain Corrosion-
Resistant Carbon Steel Flat Products
From Japan: Notice of Final Results of
Changed Circumstances Review, and
Revocation in Part of Antidumping Duty
Order, 66 FR 20967 (April 26, 2001).

Also excluded from this order are
products meeting the following
specifications: carbon steel coil or strip,
measuring a minimum of and including
1.10mm to a maximum of and including

4.90mm in overall thickness, a
minimum of and including 76.00mm to
a maximum of and including 250.00mm
in overall width, with a low carbon steel
back comprised of: carbon under 0.10%,
manganese under 0.40%, phosphorous
under 0.04%, sulfur under 0.05%, and
silicon under 0.05%; clad with
aluminum alloy comprised of: under
2.51% copper, under 15.10% tin, and
remainder aluminum as listed on the
mill specification sheet. See Certain
Corrosion-Resistant Carbon Steel Flat
Products From Japan: Notice of Final
Results of Changed Circumstances
Review, and Revocation in Part of
Antidumping Duty Order, 67 FR 7356
(February 19, 2002).

Also excluded from this order are
products meeting the following
specifications: (1) Diffusion annealed,
non-alloy nickel-plated carbon
products, with a substrate of cold-rolled
battery grade sheet (“CRBG’’) with both
sides of the CRBG initially
electrolytically plated with pure,
unalloyed nickel and subsequently
annealed to create a diffusion between
the nickel and iron substrate, with the
nickel plated coating having a thickness
of 0-5 microns per side with one side
equaling at least 2 microns; and with the
nickel carbon sheet having a thickness
of from 0.004” (0.10mm) to 0.030”
(0.762mm) and conforming to the
following chemical specifications (%): G
<=0.08; Mn <= 0.45; P <=0.02; S <=
0.02; Al <= 0.15; and Si <= 0.10; and the
following physical specifications:
Tensile = 65 KSI maximum; Yield = 32—
55 KSI; Elongation = 18% minimum
(aim 34%); Hardness = 85-150 Vickers;
Grain Type = Equiaxed or Pancake;
Grain Size (ASTM) = 7-12; Delta r value
= aim less than +/-0.2; Lankford value
= <==1.2.; and (2) next generation
diffusion-annealed nickel plate meeting
the following specifications: (a) nickel-
graphite plated, diffusion annealed, tin-
nickel plated carbon products, with a
natural composition mixture of nickel
and graphite electrolytically plated to
the top side of diffusion annealed tin-
nickel plated carbon steel strip with a
cold rolled or tin mill black plate base
metal conforming to chemical
requirements based on AISI 1006;
having both sides of the cold rolled
substrate electrolytically plated with
natural nickel, with the top side of the
nickel plated strip electrolytically
plated with tin and then annealed to
create a diffusion between the nickel
and tin layers in which a nickel-tin
alloy is created, and an additional layer
of mixture of natural nickel and graphite
then electrolytically plated on the top
side of the strip of the nickel-tin alloy;
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having a coating thickness: top side:
nickel-graphite, tin-nickel layer <== 1.0
micrometers; tin layer only <== 0.05
micrometers, nickel-graphite layer only
<= 0.2 micrometers, and bottom side:
nickel layer <== 1.0 micrometers; (b)
nickel-graphite, diffusion annealed,
nickel plated carbon products, having a
natural composition mixture of nickel
and graphite electrolytically plated to
the top side of diffusion annealed nickel
plated steel strip with a cold rolled or
tin mill black plate base metal
conforming to chemical requirements
based on AISI 1006; with both sides of
the cold rolled base metal initially
electrolytically plated with natural
nickel, and the material then annealed
to create a diffusion between the nickel
and the iron substrate; with an
additional layer of natural nickel-
graphite then electrolytically plated on
the top side of the strip of the nickel
plated steel strip; with the nickel-
graphite, nickel plated material
sufficiently ductile and adherent to the
substrate to permit forming without
cracking, flaking, peeling, or any other
evidence of separation; having a coating
thickness: top side: nickel-graphite, tin-
nickel layer <== 1.0 micrometers;
nickel-graphite layer <== 0.5
micrometers; bottom side: nickel layer
<== 1.0 micrometers; (c) diffusion
annealed nickel-graphite plated
products, which are cold-rolled or tin
mill black plate base metal conforming
to the chemical requirements based on
AISI 1006; having the bottom side of the
base metal first electrolytically plated
with natural nickel, and the top side of
the strip then plated with a nickel-
graphite composition; with the strip
then annealed to create a diffusion of
the nickel-graphite and the iron
substrate on the bottom side; with the
nickel-graphite and nickel plated
material sufficiently ductile and
adherent to the substrate to permit
forming without cracking, flaking,
peeling, or any other evidence of
separation; having coating thickness:
top side: nickel-graphite layer <== 1.0
micrometers; bottom side: nickel layer
<== 1.0 micrometers; (d) nickel-
phosphorous plated diffusion annealed
nickel plated carbon product, having a
natural composition mixture of nickel
and phosphorus electrolytically plated
to the top side of a diffusion annealed
nickel plated steel strip with a cold
rolled or tin mill black plate base metal
conforming to the chemical
requirements based on AISI 1006; with
both sides of the base metal initially
electrolytically plated with natural
nickel, and the material then annealed
to create a diffusion of the nickel and

iron substrate; another layer of the
natural nickel-phosphorous then
electrolytically plated on the top side of
the nickel plated steel strip; with the
nickel-phosphorous, nickel plated
material sufficiently ductile and
adherent to the substrate to permit
forming without cracking, flaking,
peeling or any other evidence of
separation; having a coating thickness:
top side: nickel-phosphorous, nickel
layer <== 1.0 micrometers; nickel-
phosphorous layer <== 0.1 micrometers;
bottom side : nickel layer <==1.0
micrometers; (e) diffusion annealed, tin-
nickel plated products, electrolytically
plated with natural nickel to the top
side of a diffusion annealed tin-nickel
plated cold rolled or tin mill black plate
base metal conforming to the chemical
requirements based on AISI 1006; with
both sides of the cold rolled strip
initially electrolytically plated with
natural nickel, with the top side of the
nickel plated strip electrolytically
plated with tin and then annealed to
create a diffusion between the nickel
and tin layers in which a nickel-tin
alloy is created, and an additional layer
of natural nickel then electrolytically
plated on the top side of the strip of the
nickel-tin alloy; sufficiently ductile and
adherent to the substrate to permit
forming without cracking, flaking,
peeling or any other evidence of
separation; having coating thickness:
top side: nickel-tin-nickel combination
layer <== 1.0 micrometers; tin layer
only <== 0.05 micrometers; bottom side:
nickel layer <== 1.0 micrometers; and
(f) tin mill products for battery
containers, tin and nickel plated on a
cold rolled or tin mill black plate base
metal conforming to chemical
requirements based on AISI 1006;
having both sides of the cold rolled
substrate electrolytically plated with
natural nickel; then annealed to create
a diffusion of the nickel and iron
substrate; then an additional layer of
natural tin electrolytically plated on the
top side; and again annealed to create a
diffusion of the tin and nickel alloys;
with the tin-nickel, nickel plated
material sufficiently ductile and
adherent to the substrate to permit
forming without cracking, flaking,
peeling or any other evidence of
separation; having a coating thickness:
top side: nickel-tin layer <==1
micrometer; tin layer alone <== 0.05
micrometers; bottom side: nickel layer
<== 1.0 micrometer. See Certain
Corrosion-Resistant Carbon Steel Flat
Products From Japan: Notice of Final
Results of Changed Circumstances
Review, and Revocation in Part of

Antidumping Duty Order, 67 FR 47768
(July 22, 2002).

Also excluded from this order are
products meeting the following
specifications: (1) Widths ranging from
10 millimeters (0.394 inches) through
100 millimeters (3.94 inches); (2)
thicknesses, including coatings, ranging
from 0.11 millimeters (0.004 inches)
through 0.60 millimeters (0.024 inches);
and (3) a coating that is from 0.003
millimeters (0.00012 inches) through
0.005 millimeters (0.000196 inches) in
thickness and that is comprised of either
two evenly applied layers, the first layer
consisting of 99% zinc, 0.5% cobalt,
and 0.5% molybdenum, followed by a
layer consisting of phosphate, or three
evenly applied layers, the first layer
consisting of 99% zinc, 0.5% cobalt,
and 0.5% molybdenum followed by a
layer consisting of phosphate, and
finally a layer consisting of silicate. See
Certain Corrosion-Resistant Carbon
Steel Flat Products From Japan: Notice
of Final Results of Changed
Circumstances Review, and Revocation
in Part of Antidumping Duty Order, 67
FR 57208 (September 9, 2002).

Also excluded from this order are
products meeting the following
specifications: (1) Flat-rolled products
(provided for in HTSUS subheading
7210.49.00), other than of high-strength
steel, known as ‘““ASE Iron Flash” and
either: (A) having a base layer of zinc-
based zinc-iron alloy applied by hot-
dipping and a surface layer of iron-zinc
alloy applied by electrolytic process, the
weight of the coating and plating not
over 40 percent by weight of zinc; or (B)
two-layer-coated corrosion-resistant
steel with a coating composed of (a) a
base coating layer of zinc-based zinc-
iron alloy by hot-dip galvanizing
process, and (b) a surface coating layer
of iron-zinc alloy by electro-galvanizing
process, having an effective amount of
zinc up to 40 percent by weight, and (2)
corrosion resistant continuously
annealed flat-rolled products,
continuous cast, the foregoing with
chemical composition (percent by
weight): carbon not over 0.06 percent by
weight, manganese 0.20 or more but not
over 0.40, phosphorus not over 0.02,
sulfur not over 0.023, silicon not over
0.03, aluminum 0.03 or more but not
over 0.08, arsenic not over 0.02, copper
not over 0.08 and nitrogen 0.003 or
more but not over 0.008; and meeting
the characteristics described below: (A)
Products with one side coated with a
nickel-iron-diffused layer which is less
than 1 micrometer in thickness and the
other side coated with a two-layer
coating composed of a base nickel-iron-
diffused coating layer and a surface
coating layer of annealed and softened
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pure nickel, with total coating thickness
for both layers of more than 2
micrometers; surface roughness (RA-
microns) 0.18 or less; with scanning
electron microscope (SEM) not revealing
oxides greater than 1 micron; and
inclusion groups or clusters shall not
exceed 5 microns in length; (B) products
having one side coated with a nickel-
iron-diffused layer which is less than 1
micrometer in thickness and the other
side coated with a four-layer coating
composed of a base nickel-iron-diffused
coating layer; with an inner middle
coating layer of annealed and softened
pure nickel, an outer middle surface
coating layer of hard nickel and a
topmost nickel-phosphorus-plated layer;
with combined coating thickness for the
four layers of more than 2 micrometers;
surface roughness (RA-microns) 0.18 or
less; with SEM not revealing oxides
greater than 1 micron; and inclusion
groups or clusters shall not exceed 5
microns in length; (C) products having
one side coated with a nickel-iron-
diffused layer which is less than 1
micrometer in thickness and the other
side coated with a three-layer coating
composed of a base nickel-iron-diffused
coating layer, with a middle coating
layer of annealed and softened pure
nickel and a surface coating layer of
hard, luster-agent-added nickel which is
not heat-treated; with combined coating
thickness for all three layers of more
than 2 micrometers; surface roughness
(RA-microns) 0.18 or less; with SEM not
revealing oxides greater than 1 micron;
and inclusion groups or clusters shall
not exceed 5 microns in length; or (D)
products having one side coated with a
nickel-iron-diffused layer which is less
than 1 micrometer in thickness and the
other side coated with a three-layer
coating composed of a base nickel-iron-
diffused coating layer, with a middle
coating layer of annealed and softened
pure nickel and a surface coating layer
of hard, pure nickel which is not heat-
treated; with combined coating
thickness for all three layers of more
than 2 micrometers; surface roughness
(RA-microns) 0.18 or less; SEM not
revealing oxides greater than 1 micron;
and inclusion groups or clusters shall
not exceed 5 microns in length. See
Certain Corrosion-Resistant Carbon
Steel Flat Products From Japan: Notice
of Final Results of Changed
Circumstances Review, and Revocation
in Part of Antidumping Duty Order, 68
FR 19970 (April 23, 2003).

Merchandise Subject to This Review
Metal One defines certain diffusion

annealed nickel-plate as meeting the
following specifications:

Short description Diffusion annealed,
non-alloy nickel-
plated steel sheet
(“cold rolled battery
grade sheet” or
“CRBG”) with an
unalloyed nickel
plated coating.

0-8 microns with both
sides having a
coating of at least

Thickness of nickel-
plated coating.

0.2 microns.
Thickness of CRBG .. | 0.085 mm to 0.762
mm.
Chemical Specifica-
tions:
Carbon (C) ............. <0.03
Manganese (Mn) ... | <0.60
Phosphorus (P) ..... <0.04
Sulfur (S) ..oovvvreenne <0.04
Aluminum (Al) ........ <0.15
Silicon (Si) ............. <0.10
Mechanical Specifica-
tions:
Tensile strength ..... <70 KSI Maximum
Yield .ooooeeiiiieee 22-55 KSI
Elongation .............. 18% Minimum
Hardness ...... 85-150 Vickers
Grain Type Equiaxed or Pancake
Grain Size (ASTM) | 7-12
Delta r value .......... +0.3
Lankford value ....... >0.7

Initiation of Changed Circumstances
Review

Pursuant to sections 751(d)(1) and
782(h)(2) of the Tariff Act of 1930, as
amended (the Act), the Department may
revoke an antidumping or
countervailing duty order based on a
review under section 751(b) of the Act
(i.e., a changed circumstances review).
Section 751(b)(1) of the Act requires a
changed circumstances review to be
conducted upon receipt of a request
which shows changed circumstances
sufficient to warrant a review.

Section 351.222(g) of the
Department’s regulations provides that
the Department may revoke an order (in
whole or in part), if it determines that
producers accounting for substantially
all of the production of the domestic
like product to which the order (or the
part of the order to be revoked) pertains
have expressed a lack of interest in the
relief provided by the order, in whole or
in part, or if changed circumstances
exist sufficient to warrant revocation.
Section 351.222(g)(2) of the
Department’s regulations require the
Secretary to conduct a changed
circumstance review under section
351.216 of the Department’s regulations
if at any time the Secretary concludes
from the available information that
changed circumstances sufficient to
warrant revocation may exist.

Citing the Department’s July 22, 2002,
final results of changed circumstances
review, Metal One states that producers

of the domestic like product to which
the part of the order to be revoked
pertains previously have expressed a
lack of interest in the application of the
order to virtually identical products. See
Certain Corrosion-Resistant Carbon
Steel Flat Products From Japan: Notice
of Final Results of Changed
Circumstances Review, and Revocation
in Part of Antidumping Duty Order, 67
FR 47768 (July 22, 2002). In this case,
the Department finds that the
information submitted provides
sufficient evidence of changed
circumstances to warrant review,
therefore, the Department is initiating
this changed circumstances review.
Given Metal One’s assertion, we will
consider whether there is interest in
continuing the order with respect to the
product identified by this review on the
part of the U.S. industry.

Public Comment

Interested parties may submit
comments which the Department will
take into account in the preliminary
results of this review. The due date for
filing any such comments is no later
than 20 days after publication of this
notice. Responses to those comments
may be submitted not later than 10 days
following submission of the comments.
All written comments must be
submitted in accordance with 19 CFR
351.303.

The Department will publish in the
Federal Register a notice of preliminary
results of antidumping duty changed
circumstances review, in accordance
with 19 CFR 351.221(b)(4) and 19 CFR
351.221(c)(3)(i). This notice will set
forth the factual and legal conclusions
upon which our preliminary results are
based and a description of any action
proposed based on those results.
Pursuant to 19 CFR 351.221(b)(4)(ii),
interested parties will have an
opportunity to comment on the
preliminary results of review. In
accordance with section 751(b)(4)(B) of
the Act and 19 CFR 351.216(e), the
Department will issue the final results
of its antidumping duty changed
circumstances review not later than 270
days after the date on which the review
is initiated. We are issuing and
publishing this notice in accordance
with sections 751(b)(1) and 777(I)(1) of
the Act and section 351.216 of the
Department’s regulations.

Dated: November 30, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. E4-3527 Filed 12-6-04; 8:45 am]|
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-831]

Fresh Garlic from the People’s
Republic of China: Preliminary Results
of Antidumping Duty Administrative
Review and Rescission in Part

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to requests from
interested parties, the Department of
Commerce (the Department) is
conducting an administrative review of
the antidumping duty order on fresh
garlic from the People’s Republic of
China (PRC). The period of review for
this administrative review is November
1, 2002, through October 31, 2003.

Three companies named in the
initiation of this review made no
exports or sales of the subject
merchandise during the period of
review and, consequently, we are
rescinding the review for these
companies. In addition, we are
rescinding our review of a fourth
company because the petitioners
withdrew their request for a review of
that company. We are also rescinding
our review of a fifth company because
its sale to the United States is not
eligible for review. Therefore, this
review covers twelve manufacturers/
exporters of the subject merchandise.

We preliminarily determine that nine
of these companies have made sales in
the United States at prices below normal
value. Further, we preliminarily
determine that the remaining three
companies are not entitled to separate
rates and have assigned them the rate
for the PRC—wide entity.

We invite interested parties to
comment on these preliminary results.
Parties who submit comments are
requested to submit with each argument
a statement of the issue and a brief
summary of the argument.

EFFECTIVE DATE: December 7, 2004.
FOR FURTHER INFORMATION CONTACT:
Coleen Schoch or Brian Ledgerwood,
China/NME Unit, Office of AD/CVD
Operations, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230; telephone (202)
482-4551 or (202) 482-3836,
respectively.

SUPPLEMENTARY INFORMATION:
Background

On November 3, 2003, the Department
published a notice of opportunity to

request an administrative review of the
antidumping duty order on fresh garlic
from the PRC. See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
to Request Administrative Review, 68
FR 62279. On December 24, 2003, we
published the Notice of Initiation of
Antidumping and Countervailing Duty
Administrative Reviews (68 FR 74550),
in which we initiated the 2002—2003
administrative review of the
antidumping duty order on fresh garlic
from the PRC.

On July 15, 2004, we extended the
deadline for the issuance of the
preliminary results of the administrative
review by 120 days, until November 29,
2004 (69 FR 42418). We are conducting
this review in accordance with section
751(a)(1) of the Tariff Act of 1930, as
amended (the Act).

Scope of the Order

The products subject to the
antidumping duty order are all grades of
garlic, whole or separated into
constituent cloves, whether or not
peeled, fresh, chilled, frozen,
provisionally preserved, or packed in
water or other neutral substance, but not
prepared or preserved by the addition of
other ingredients or heat processing.
The differences between grades are
based on color, size, sheathing, and
level of decay.

The scope of this order does not
include the following: (a) garlic that has
been mechanically harvested and that is
primarily, but not exclusively, destined
for non—fresh use; or (b) garlic that has
been specially prepared and cultivated
prior to planting and then harvested and
otherwise prepared for use as seed.

The subject merchandise is used
principally as a food product and for
seasoning. The subject garlic is
currently classifiable under subheadings
0703.20.0010, 0703.20.0020,
0703.20.0090, 0710.80.7060,
0710.80.9750, 0711.90.6000, and
2005.90.9700 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
scope of this proceeding is dispositive.
In order to be excluded from the
antidumping duty order, garlic entered
under the HTSUS subheadings listed
above that is (1) mechanically harvested
and primarily, but not exclusively,
destined for non—fresh use or (2)
specially prepared and cultivated prior
to planting and then harvested and
otherwise prepared for use as seed must
be accompanied by declarations to U.S.
Customs and Border Protection (CBP) to
that effect.

Separate Rates

The Department has treated the PRC
as a non—-market-economy (NME)
country in all past antidumping
investigations (see, e.g., Notice of Final
Determination of Sales at Less Than
Fair Value: Bulk Aspirin From the
People’s Republic of China, 65 FR 33805
(May 25, 2000), and Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Non-Frozen Apple
Juice Concentrate from the People’s
Republic of China, 65 FR 19873 (April
13, 2000)) and in prior segments of this
proceeding. A designation as an NME
remains in effect until it is revoked by
the Department. See section 771(18)(C)
of the Act. Accordingly, there is a
rebuttable presumption that all
companies within the PRC are subject to
government control and, thus, should be
assessed a single antidumping duty rate.

It is the Department’s standard policy
to assign all exporters of the
merchandise subject to review in NME
countries a single rate unless an
exporter can affirmatively demonstrate
an absence of government control, both
in law (de jure) and in fact (de facto),
with respect to exports. To establish
whether a company is sufficiently
independent to be entitled to a separate,
company—specific rate, the Department
analyzes each exporting entity in an
NME country under the test established
in the Final Determination of Sales at
Less than Fair Value: Sparklers from the
People’s Republic of China, 56 FR 20588
(May 6, 1991), as amplified by the
Notice of Final Determination of Sales
at Less Than Fair Value: Silicon Carbide
from the People’s Republic of China, 59
FR 22585 (May 2, 1994) (Silicon
Carbide).

For the reasons discussed in the
section below entitled “The PRC-Wide
Rate and Use of Facts Otherwise
Available,” we have determined that
Jinxiang Hongyu Freezing and Storing
Co., Ltd. (Hongyu), Linyi Sanshan
Import and Export Trading Co., Ltd.
(Linyi Sanshan), and Tancheng County
Dexing Foods Co., Ltd. (Dexing Foods)
do not qualify for a separate rate and are
instead part of the PRC entity.

Jinxiang Dong Yun Freezing Storage
Co., Ltd. (Dong Yun), Fook Huat Tong
Kee Pte., Ltd. (FHTK), Huaiyang Hongda
Dehydrated Vegetable Company
(Hongda), Jinan Yipin Corporation, Ltd.
(Jinan Yipin), Linshu Dading Private
Agricultural Products Co., Ltd. (Linshu
Dading), Sunny Import & Export
Limited (Sunny), Taian Ziyang Food
Co., Ltd (Ziyang), Jining Trans—High
Trading Co., Ltd. (Trans—High), and
Zhengzhou Harmoni Spice Co., Ltd.
(Harmoni), all provided the requested
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separate-rate information in their
responses to our original and
supplemental questionnaires.
Accordingly, consistent with &, 61 FR
56570 (April 30, 1996), we performed
separate—rates analyses to determine
whether each producer/exporter is
independent from government control.

1. Absence of De Jure Control

The Department considers the
following de jure criteria in determining
whether an individual company may be
granted a separate rate: (1) An absence
of restrictive stipulations associated
with an individual exporter’s business
and export licenses; (2) any legislative
enactments decentralizing control of
companies; (3) any other formal
measures by the government
decentralizing control of companies.

With the exception of Hongyu, Lingi
Sanshan, and Dexing Foods, each
respondent has placed on the record a
number of documents to demonstrate
absence of de jure control including the
“Foreign Trade Law of the People’s
Republic of China” and the
“Administrative Regulations of the
People’s Republic of China Governing
the Registration of Legal Corporations.”
The Department has analyzed such PRC
laws and found that they establish an
absence of de jure control. See, e.g.,
Preliminary Results of New Shipper
Review: Certain Preserved Mushrooms
From the People’s Republic of China, 66
FR 30695 (June 7, 2001). We have no
information in this proceeding that
would cause us to reconsider this
determination.

2. Absence of De Facto Control

Typically, the Department considers
four factors in evaluating whether a
respondent is subject to de facto
governmental control of its export
functions: (1) whether the export prices
are set by, or subject to, the approval of
a governmental authority; (2) whether
the respondent has authority to
negotiate and sign contracts, and other
agreements; (3) whether the respondent
has autonomy from the government in
making decisions regarding the
selection of its management; (4) whether
the respondent retains the proceeds of
its export sales and makes independent
decisions regarding disposition of
profits or financing of losses. See Silicon
Carbide at 22587.

As stated in previous cases, there is
some evidence that certain enactments
of the PRC central government have not
been implemented uniformly among
different sectors and/or jurisdictions in
the PRC. See Silicon Carbide at 22586—
22587. Therefore, the Department has
determined that an analysis of de facto

control is critical in determining
whether respondents are, in fact, subject
to a degree of governmental control
which would preclude the Department
from assigning separate rates.

FHTK and Harmoni reported that they
are wholly owned by foreign entities;
Sunny and Ziyang reported that they are
limited-liability companies owned by
private investors. Hongda, Dong Yun,
Jinan Yipin, Linshu Dading, and Trans—
High reported that they are limited—
liability companies. Each has asserted
the following: (1) There is no
government participation in setting
export prices; (2) sales managers and
authorized employees have the
authority to bind sales contracts; (3)
they do not have to notify any
government authorities of management
selections; (4) there are no restrictions
on the use of export revenue; (5) each
is responsible for financing its own
losses. The questionnaire responses of
FHTK, Hongda, Jinan Yipin, Trans—
High, Dong Yun, Linshu Dading, Sunny,
Ziyang, and Harmoni do not suggest that
pricing is coordinated among exporters.
During our analysis of the information
on the record, we found no information
indicating the existence of government
control. Consequently, we preliminarily
determine that FHTK, Hongda, Jinan
Yipin, Trans—High, Dong Yun, Linshu
Dading, Sunny, Ziyang, and Harmoni
have met the criteria for the application
of a separate rate.

Partial Rescission of Administrative
Review

In response to our December 30, 2003,
letter requesting quantity and value
information, three companies responded
that they had made no exports of the
subject merchandise during the period
of review (POR). These companies were
Clipper Manufacturing Ltd. (Clipper),
Shandong Heze International Trade and
Developing Co. (Shandong Heze), and
Shanghai Ever Rich Trade Company
(Ever Rich). These individual responses
are discussed in and attached to the
Questionnaire Response Memorandum
to Laurie Parkhill, dated November 29,
2004 (Questionnaire Response Memo).
Each of the companies responded that
they were not producers or exporters of
the subject merchandise during the
POR. We examined CBP data to confirm
that none of them was listed as a
manufacturer or exporter of the subject
merchandise on entries during the POR.
In addition, there is no information on
the record to indicate that these
companies had sales or exports of
subject merchandise during the POR. As
a result, we find that Clipper, Shandong
Heze, and Ever Rich made no entries,
exports, or sales of the subject

merchandise during the POR that are
subject to the administrative review.
Therefore, in accordance with 19 CFR
351.213(d)(3), we are rescinding our
review with respect to these three
companies.

On January 13, 2004, the petitioners
withdrew their request for an
administrative review of Xiangcheng
Yisheng Foodstuffs Co. (Yisheng).
Therefore, we are rescinding our review
of Yisheng for this POR, pursuant to 19
CFR 351.213(d)(1).

We are also rescinding our review of
H&T Trading Company (H&T). H&T
requested a new shipper review and
administrative review at the same time.
In the course of our initial examination
of the new shipper request, we
discovered that H&T was a Hong Kong—
based exporter that purchased the
subject merchandise from a Chinese
supplier, Jining Jinshan. Additional
information demonstrated that Jining
Jinshan had knowledge H&T would
export the subject merchandise it
purchased to the United States.
Pursuant to section 772(a) of the Act,
the first party in the chain of
distribution with knowledge of its U.S.
destination is the appropriate party to
review. See Fresh Garlic from the
People’s Republic of China: Preliminary
Results of Antidumping Duty
Administrative Review, Partial
Rescission of Administrative Review,
and Intent to Rescind Administrative
Review in Part, 68 FR 4758, 4759
(January 30, 2003). Because of this
knowledge and the fact that the sale
between Jining Jinshan and H&T was
the first non—intra-NME sale in the
chain of distribution, the transaction
between Jining Jinshan and H&T is the
appropriate basis for determining the
export price. Therefore, review of H&T
is not appropriate and the Department is
now rescinding its initiation of the
review of H&T. Further, the Department
did not receive a request for an
administrative review of Jining Jinshan
prior to or during the anniversary month
of the publication of the antidumping
duty order. See 19 CFR 351.214(d). See
Memorandum from Mark Ross to Laurie
Parkhill Regarding Intent to Rescind the
Administrative Review with Respect to
H&T Trading Company (January 29,
2004).

The PRC-Wide Rate and Use of Facts
Otherwise Available

All respondents were given the
opportunity to respond to the
Department’s questionnaire. As
explained above, we received
questionnaire responses from FHTK,
Hongda, Jinan Yipin, Trans—High, Dong
Yun, Linshu Dading, Sunny, Ziyang,
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and Harmoni and we have calculated a
separate rate for each of these
companies. The PRC-wide rate applies
to all entries of subject merchandise
except for entries from companies that
have received their own rate based on
the final results of a prior segment of
this proceeding (e.g., Jinan Yipin). As
discussed below, we have decided to
treat Hongyu, Linyi Sanshan, and
Dexing Foods as part of the PRC—wide
entity.

Hongyu, Linyi Sanshan, and Dexing
Foods did not respond to the
Department’s questionnaire. Section
776(a)(2) of the Act provides that, if an
interested party or any other person (A)
withholds information that has been
requested by the administering
authority, or (B) fails to provide such
information by the deadlines for the
submission of the information or in the
form and manner requested, subject to
subsections (c)(1) and (e) of section 782,
the Department shall, subject to section
782(d), use the facts otherwise available
in reaching the applicable
determination under this title.
Furthermore, under section 782(c) of the
Act, a respondent has the responsibility
not only to notify the Department if it
is unable to provide requested
information but also to provide a “full
explanation and suggested alternative
forms.” Because Hongyu, Linyi
Sanshan, and Dexing Foods did not
respond to the questionnaire, we find
that, in accordance with sections
776(a)(2)(A) and (B) of the Act, the use
of total facts available is appropriate.
See, e.g., Final Results of Antidumping
Duty Administrative Review for Two
Manufacturers/ Exporters: Certain
Preserved Mushrooms from the People’s
Republic of China, 65 FR 50183, 50184
(August 17, 2000).

Section 776(b) of the Act provides
that, if the Department finds that an
interested party ‘“‘has failed to cooperate
by not acting to the best of its ability to
comply with a request for information,”
the Department may use information
that is adverse to the interests of the
party as facts otherwise available.
Adverse inferences are appropriate “to
ensure that the party does not obtain a
more favorable result by failing to
cooperate than if it had cooperated
fully.” See Statement of Administrative
Action (SAA) accompanying the
Uruguay Round Agreements Act
(URAA), H. Doc. No. 103-316, at 870
(1994). Section 776(b) of the Act
authorizes the Department to use as
adverse facts available information
derived from the petition, the final
determination from the less—than-fair—
value (LTFV) investigation, a previous

administrative review, or any other
information placed on the record.

On December 30, 2003, the
Department issued its antidumping duty
questionnaire to Hongyu, Linyi
Sanshan, and Dexing Foods. We
confirmed that the questionnaires we
sent to Hongyu and Linyi Sanshan were
delivered and accepted on January 6,
2004. We also confirmed that a
representative of Dexing Foods picked
up its questionnaire from the main
Commerce building. See Questionnaire
Response Memo. Because they did not
provide responses to the Department’s
questionnaire, the Department is unable
to determine whether Hongyu, Linyi
Sanshan, and Dexing Foods are eligible
for a separate rate. Thus, Hongyu, Linyi
Sanshan, and Dexing Foods have not
rebutted the presumption of government
control and are presumed to be part of
the PRC entity.

The PRC entity (including Hongyu,
Linyi Sanshan, and Dexing Foods) failed
to cooperate to the best of its ability in
this administrative review, thus making
the use of an adverse inference
appropriate. Therefore, in accordance
with the Department’s practice, as
adverse facts available, we have
preliminarily assigned to the PRC entity
the rate of 376.67 percent.

Section 776(c) of the Act requires that
the Department corroborate, to the
extent practicable, a figure which it
applies as facts available. To corroborate
information, the Department examines
whether it is both reliable and relevant.
Throughout the history of this
proceeding, the highest rate ever
determined is 376.67 percent; it is
currently the PRC—wide rate and was
calculated based on information
contained in the petition. See Notice of
Final Determination of Sales at Less
Than Fair Value: Fresh Garlic from the
People’s Republic of China, 59 FR
49058, 49059 (September 26, 1994). The
information contained in the petition
was corroborated, to the extent
practicable, for the preliminary results
of the first administrative review. See
Fresh Garlic from the People’s Republic
of China; Preliminary Results of
Antidumping Duty Administrative
Review and Partial Termination of
Administrative Review, 61 FR 68229,
68230 (December 27, 1996). Further, it
was corroborated in subsequent reviews
to the extent that the Department
referred to the history of corroboration
and found that the Department received
no information that warranted revisiting
the issue. See Fresh Garlic from the
People’s Republic of China: Final
Results of Antidumping Administrative
Review and Rescission of New Shipper
Review, 67 FR 11283 (March 13, 2002).

Similarly, no information has been
presented in the current review that
calls into question the reliability of this
information. Thus, the Department finds
that the information is reliable.

With respect to the relevance aspect
of corroboration, the Department stated
in Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, from
Japan, and Tapered Roller Bearings,
Four Inches or Less in Outside
Diameter, and Components Thereof,
from Japan; Preliminary Results of
Antidumping Duty Administrative
Reviews and Partial Termination of
Administrative Reviews, 61 FR 57391,
57392 (November 6, 1996) (TRBs), that
it will “consider information reasonably
at its disposal as to whether there are
circumstances that would render a
margin irrelevant. Where circumstances
indicate that the selected margin is not
appropriate as adverse facts available,
the Department will disregard the
margin and determine an appropriate
margin.” See TRBs, 61 FR at 57392. See
also Fresh Cut Flowers from Mexico;
Preliminary Results of Antidumping
Duty Administrative Review, 61 FR
6812, 6814 (February 22, 1996)
(disregarding the highest margin in the
case as best information available
because the margin was based on
another company’s uncharacteristic
business expense resulting in an
extremely high margin). The rate we are
using for this review is the rate
currently applicable to Hongyu, Linyi
Sanshan, Dexing Foods, and all
exporters subject to the PRC—wide rate.
Further, there is no information on the
administrative record of the current
review that indicates the application of
this rate would be inappropriate or that
the margin is not relevant. Therefore, for
all sales of subject merchandise
exported by Hongyu, Linyi Sanshan,
and Dexing Foods we have applied, as
adverse facts available, the 376.67
percent margin from a prior
administrative review of this order and
have satisfied the corroboration
requirements under section 776(c) of the
Act. See Persulfates from the People’s
Republic of China: Preliminary Results
of Antidumping Duty Administrative
Review, 66 FR 18439, 18441 (April 9,
2001) (employing a petition rate used as
adverse facts available in a previous
segment as adverse facts available in the
current review).

Export Price

For FHTK, Hongda, Trans—High, Dong
Yun, Linshu Dading, Sunny, and Ziyang
we based the U.S. price on export price
(EP), in accordance with section 772(a)
of the Act, because the first sale to an
unaffiliated purchaser was made prior
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to importation and constructed export
price (CEP) was not otherwise
warranted by the facts on the record. We
calculated EP based on the packed price
from the exporter to the first unaffiliated
customer in the United States.

For FHTK, we made no adjustments
to the gross unit price.

For Hongda, we deducted foreign
inland freight, international freight, and
marine insurance from the gross unit
price, in accordance with section 772(c)
of the Act.

For Trans—High, we deducted foreign
inland freight and foreign brokerage and
handling expenses from the gross unit
price, in accordance with section 772(c)
of the Act.

For Dong Yun, we deducted foreign
inland freight from production facility
to port of exit, brokerage and handling
expenses, international freight, and
marine insurance expenses.

For Linshu Dading, we deducted
foreign inland freight, foreign brokerage
and handling expenses, international
ocean freight, marine insurance, U.S.
brokerage and handling, U.S. import
duties, and U.S. inland freight expenses
from the gross unit price, in accordance
with section 772(c) of the Act.

For Sunny, we made deductions,
where appropriate, of foreign inland
freight, foreign brokerage and handling,
international ocean freight, U.S.
brokerage and handling, import duties,
U.S. warehousing expenses, demurrage
charges, and U.S. inland freight
expenses from the gross unit price, in
accordance with section 772(c) of the
Act.

For Ziyang, we deducted foreign
inland freight and foreign brokerage and
handling expenses from the gross unit
price, in accordance with section 772(c)
of the Act.

As all foreign inland freight, foreign
warehousing, foreign brokerage and
handling, and marine insurance
expenses (where applicable) were
provided by PRC service providers or
paid for in renminbi, we valued these
services using Indian surrogate values
(see “Factors of Production” section
below for further discussion). Where
applicable, we used the reported
expense for international freight because
the respondents used market—economy
freight carriers and paid in a market—
economy currency. See “Memorandum
to the File” regarding the factors
valuation for the preliminary results of
the administrative review (November
29, 2004) (FOP Memorandum).

Constructed Export Price

In accordance with section 772(b) of
the Act, we used CEP methodology
when the first sale to an unaffiliated

purchaser occurred after importation of
the merchandise into the United States.
We calculated the CEP for Jinan Yipin
and Harmoni because the sales were
made by their U.S. affiliates to
unaffiliated U.S. customers. We based
CEP on packed, delivered, or ex—
warehouse prices to the first unaffiliated
purchaser in the United States.

For Jinan Yipin, we made adjustments
to the gross unit price for foreign inland
freight from processing facility to port of
exit, international ocean freight, U.S.
inland freight from port to customer,
other U.S. transportation expenses, U.S.
brokerage and handling expenses, U.S.
warehousing expenses, and U.S. import
duties.

In accordance with section 772(d)(1)
of the Act, we also deducted those
selling expenses associated with
economic activities occurring in the
United States, including direct selling
expenses, credit expenses, billing
adjustments, inventory carrying costs
and indirect selling expenses. We also
made an adjustment for profit in
accordance with section 772(d)(3) of the
Act.

For Harmoni, we made deductions,
where appropriate, from the gross unit
price to account for movement
expenses, foreign inland freight from
plant to distribution warehouse, foreign
brokerage and handling, international
ocean freight, and U.S. brokerage and
handling expenses.

In accordance with section 772(d)(1)
of the Act, we also deducted those
selling expenses associated with
economic activities occurring in the
United States, including credit
expenses, commissions, inventory
carrying costs, and indirect selling
expenses. We also made an adjustment
for profit in accordance with section
772(d)(3) of the Act.

Because some movement expenses
were provided by NME companies, we
valued those charges based on surrogate
values in India. See FOP Memorandum.

For a more detailed explanation of the
company—specific adjustments that we
made in the calculation of the dumping
margins for these preliminary results,
see the company—specific preliminary
results analysis memoranda, dated
November 29, 2004, on file in the
Central Records Unit (CRU), Room B-
099.

Normal Value
1. Surrogate Country

When investigating imports from an
NME country, section 773(c)(1) of the
Act directs the Department to base
normal value, in most circumstances, on
the NME producer’s factors of

production valued in a surrogate
market—economy country or countries
considered to be appropriate by the
Department. In accordance with section
773(c)(4) of the Act, in valuing the
factors of production, the Department
shall use, to the extent practicable, the
prices or costs of factors of production
in one or more market—economy
countries that are at a level of economic
development comparable to the NME
country and are significant producers of
comparable merchandise. The sources
of the surrogate factor values are
discussed under the ‘“Factor
Valuations” section below.

The Department has determined that
India, Indonesia, Sri Lanka, the
Philippines, Morocco, and Egypt are
countries comparable to the PRC in
terms of economic development. See
Memorandum to Laurie Parkhill from
Ron Lorentzen regarding the request for
a list of surrogate countries (June 18,
2004). In addition to being among the
countries comparable to the PRC in
economic development, India is a
significant producer of the subject
merchandise. We have used India as the
surrogate country and, accordingly,
have calculated normal value using
Indian prices to value the PRC
producers’ factors of production, when
available and appropriate. We have
obtained and relied upon publicly
available information. See
Memorandum to Laurie Parkhill Re:
Selection of Surrogate Country
(November 29, 2004).

In accordance with 19 CFR
351.301(c)(3)(ii), for the final results of
an administrative review and a new
shipper review, interested parties may
submit publicly available information to
value the factors of production until 20
days following the date of publication of
these preliminary results.

2. Methodology

The Department’s general policy,
consistent with section 773(c)(1)(B) of
the Act, is to calculate normal value
using each of the factors of production
(FOPs) that a respondent consumes in
the production of a unit of the subject
merchandise. There are circumstances,
however, in which the Department will
modify its standard FOP methodology,
choosing to apply a surrogate value to
an intermediate input instead of the
individual FOPs used to produce that
intermediate input. In some cases, a
respondent may report factors used to
produce an intermediate input that
accounts for an insignificant share of
total output. When the potential
increase in accuracy to the overall
calculation that results from valuing
each of the factors of production is
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outweighed by the resources, time, and
effort such an analysis would place on
all parties to the proceeding, the
Department has valued the intermediate
input directly using a surrogate value.
See, e.g., Final Determination of Sales at
Less Than Fair Value: Coumarin From
the People’s Republic of China, 59 FR
66895—01 (December 28, 1994).

Also, there are circumstances in
which valuing the FOPs used to yield an
intermediate product would lead to an
inaccurate result because the
Department would not be able to
account for a significant element of cost
adequately in the overall factors
buildup. In this situation, the
Department would also value the
intermediate input directly. For
example, in a recent case, the
Department determined that, if it were
to value the respondent’s factors used in
extracting iron ore, an input to wire rod,
it would not account sufficiently for the
associated capital costs, given that the
surrogate company it used for valuing
overhead did not have mining
operation. See Notice of Final
Determination of Sales at Less Than
Fair Value: Carbon and Certain Alloy
Steel Wire Rod from Ukraine, 67 FR
55785 (August 30, 2002), and Final
Determination of Sales at Less Than
Fair Value: Certain Hot-Rolled Carbon
Steel Flat Products from the People’s
Republic of China, 66 FR 49632
(September 28, 2001).

In other cases, after careful
consideration of the record, the
Department has determined that valuing
the intermediate input for the
production of subject merchandise will
lead to a more accurate result than
valuing the individual FOPs. See
Certain Frozen Fillets from the Socialist
Republic of Vietnam: Notice of
Preliminary Determination of Sales at
Less Than Fair Value 68 FR 498, 449
(January 31, 2003), and Certain Frozen
Fillets from the Socialist Republic of
Vietnam: Notice of Final Determination
of Sales at Less Than Fair Value, 68 FR
37116 (June 16, 2003).

In this review, we determine that it is
appropriate to apply a modified FOP
methodology with respect to certain
respondents. We conducted a full
analysis of the information put on the
record by the interested parties and
conducted independent research into
standard garlic—growing procedures in
the PRC. See Memorandum from Steve
Williams to the File Re: Research on
Chinese Production and Costs
(November 29, 2004) (Research Memo).
Based on the information discussed in
this memo, as well as all the
information currently on the record, the
divergent usage rates provided by

certain respondents do not appear to be
realistic or credible.

More specifically, the Department has
determined that the FOPs pertaining to
the usage of pesticides, herbicides, and/
or seed by certain respondents were
extremely questionable and, in some
instances, not credible. Two internet—
published articles regarding garlic
production in the PRC, Garlic
Production Technology Regulations,
produced by the Kuming Tong Safe
Science and Technology Company, and
Environmentally Safe Garlic Production
Technology Regulations, produced by
Hebei Standards, provided objective
ranges for the common commercial
usage of these particular factors. See
Research Memo at Attachments 1 and 2.
In addition, the Department observed
major discrepancies among the FOPs
reported by different respondents. The
Department also found large differences
in the water—usage factors reported by
certain respondents located in the same
area, but it could not find reliable third—
party data with which to compare the
factors. It is the Department’s position
that, if FOPs reported to the Department
appear highly improbable and lack
credibility, it has an obligation to
address the resultant inadequacy in its
calculations.

In light of the above, the Department
finds that the FOP methodology is
insufficient to provide an accurate result
for certain respondents, based on the
unreliability of their reported FOP usage
rates. In order to calculate a more
accurate margin for these companies,
the Department has chosen to apply the
intermediate—product FOP methodology
to those respondents with questionable
FOPs. The respondents affected are
Trans—High, Ziyang, Dong Yun, FHTK,
and Hongda. For a complete explanation
of the Department’s analysis, see
Memorandum from Edward Yang to
Barbara E. Tillman Re: Modification of
Factors-of-Production Methodology
(November 29, 2004).

The Department is re-opening the
record of this segment to the interested
parties for 21 days after the publication
of these preliminary results in order to
obtain additional independent third—
party information regarding the
disparate usage rates which these five
respondents have provided. The
Department will fully consider any
additional information before
completing the final results of this
administrative review.

With respect to the remaining
respondents, we find that the standard
FOP analysis remains appropriate. See
Certain Preserved Mushrooms from the
People’s Republic of China: Final
Results of Sixth Antidumping Duty New

Shipper Review and Final Results and
Partial Rescission of the Fourth
Antidumping Duty Administrative
Review, 69 FR 54635 (September 9,
2004), and accompanying Issues and
Decision Memorandum at Comment 3
(concerning the application of a
modified analysis only to certain
respondents, as appropriate).

3. Factors of Production

Section 773(c)(1) of the Act provides
that the Department shall determine the
normal value using a FOP methodology
if (1) the merchandise is exported from
an NME country and (2) the information
does not permit the calculation of
normal value using home—market
prices, third—country prices, or
constructed value under section 773(a)
of the Act. Factors of production
include the following elements: (1)
hours of labor required, (2) quantities of
raw materials employed, (3) amounts of
energy and other utilities consumed,
and (4) representative capital costs.
Except as discussed above, we used
FOPs reported by the respondents for
materials, energy, labor, and packing.
We valued all the input factors using
publicly available, published
information, as discussed in the
“Surrogate Country” and ‘“Factor
Valuations” sections of this notice.

4. Factor Valuations

In accordance with section 773(c) of
the Act, we calculated normal value
based on FOPs reported by the
respondents for the POR. To calculate
normal value, we multiplied the
reported per—unit factor quantities by
publicly available surrogate values in
India with the exception of the surrogate
value for ocean freight, which we
obtained from an international freight
company. In selecting the surrogate
values, we considered the quality,
specificity, and contemporaneity of the
data. As appropriate, we adjusted input
prices by including freight costs to make
them delivered prices. We calculated
these freight costs based on the shortest
reported distance from the domestic
supplier to the factory and Indian
surrogate values. This adjustment is in
accordance with the decision in Sigma
Corporation v. United States, 117 F. 3d
1401, 1407-08 (Fed. Cir. 1997). We
converted prices reported in Indian
rupees (Rs) to US dollars (USDs) using
the average exchange rate obtained from
the official Import Administration Web
site (http://ia.ita.doc.gov/exchange/
india.txt). For a detailed description of
all the surrogate values we used, see the
FOP Memorandum.

For those Indian rupee values not
contemporaneous with the POR, we



Federal Register/Vol. 69, No. 234/ Tuesday, December 7, 2004 /Notices

70643

adjusted for inflation using wholesale
price indices for India published in the
International Monetary Fund’s
International Financial Statistics.
Surrogate—value data or sources to
obtain such data were obtained from the
petitioners, the respondents, and the
Department’s research.

Except as specified below, we valued
raw material inputs using the weighted—
average unit import values derived from
the World Trade Atlas, provided by the
Global Trade Information Services, Inc.
The source of these values
contemporaneous with the POR, was the
Directorate General of Commercial
Intelligence and Statistics of the Indian
Ministry of Commerce and Industry. We
valued garlic seed based on pricing data
from the NHRDF News Letter, published
by India’s National Horticultural
Research and Development Foundation.
We valued diesel fuel based on data
from the International Energy Agency’s
Energy Prices & Taxes: Quarterly
Statistics (Third Quarter, 2003). We
valued electricity based on data from
the International Energy Agency’s
Energy Prices & Taxes: Quarterly
Statistics (First Quarter, 2003). We
valued water using the water tariff rate
reported on the Municipal Corporation
of Greater Mumbai’s Web site. See http:/
/www.megm.gov.in/Stat%20& % 20Fig/
Revenue.htm.

The respondents reported packing
inputs consisting of plastic nets/mesh
bags, paper cartons, plastic packing
bands, tape, wood used for producing
pallets, nails used for producing pallets,
plastic jars, plastic jar lids, nitrogen gas,
antiseptic, metal clips, bubble wrap,
labels, glue, and cardboard. All of these
inputs were valued using import data
from the World Trade Atlas that covered
the POR.

For labor, consistent with 19 CFR
351.408(c)(3), we used the most recent
PRC regression—based wage rate that
appears on the website for Import
Administration (http://ia.ita.doc.gov/
wages/corrected00wages/
corrected0Owages.htm). The source of
the wage-rate data for the Import
Administration’s Web site is the
International Labor Organization’s
Yearbook of Labour Statistics 2002
(Geneva, 2002), chapter 5B: Wages in
Manufacturing.

For land, we used the value published
in the Punjab State Development Report.
We valued cold storage using the
surrogate electricity value if the cold—
storage facility was located at the
production facility. If the respondent’s
cold storage was located off-site, we
used a value based on a rate from “Local
traders to import generator fitted

containers,” an article from Dawn Wire
Service (May 19, 1995).

The respondents claimed an
adjustment for revenue earned on the
sale of garlic sprouts. We find that
sprouts are a by—product of garlic and
deducted an offset amount from normal
value. As a surrogate value for the sale
of sprouts in the PRC, we used an
average of Indian wholesale prices for
green onions published by the Azadpur
Agricultural Produce Marketing
Committee in its February 17, 2003,
March 21, 2003, April 25, 2003, and
May 30, 2003, Azadpur Agricultural
Produce Marketing Committee Bulletins.

We valued the truck rate based on an
average of truck rates that were
published in the Indian publication
Chemical Weekly during the POR. We
valued foreign brokerage and handling
charges based on a value calculated for
the LTFV investigation of certain hot—
rolled carbon steel flat products from
India. For ocean freight, we used the
value provided by Linshu Dading from
Maersk Sealand
(www.maersksealand.com) in its
November 1, 2002, through April 30,
2003, new shipper review and this
administrative review for the movement
of containers from the PRC to the east
and west coasts of the United States. We
used these quotes to calculate a
surrogate freight rate for each coast. For
marine insurance, we relied on rate
quotes from RJG Consultants
(www.rjgconsultants.com) dating from
the POR for the movement of
refrigerated containers from the PRC to
the east and west coasts of the United
States.

As discussed in the FOP
Memorandum, the respondents and the
petitioners submitted the publicly
available financial information of six
companies. We concluded that the
financial information of Parry Agro
Industries Limited (‘“Parry Agro”), a tea
producer in India, was most
representative of the financial
experiences of the respondent
companies for which we applied the
FOP methodology because it produced
and processed a product that was not
highly processed or preserved prior to
its sale. Thus, to value factory overhead,
and selling, general and administrative
expenses we used rates based on data
taken from the 2003/2004 financial
statements of Parry Agro. Parry Agro’s
2002/2003 and 2003/2004 financial
statements did not report a profit. Thus,
for purposes of these preliminary results
we are applying the profit ratio that was
reported on its 2001/2002 financial
statements. We also concluded that the
financial information of Mahabaleshwar
Honey Producers Co—Operative Society

Ltd. (“MHPC”), a non—integrated Indian
honey processor, was most
representative of the financial
experiences of the respondents for
which we applied the intermediate—
product FOP methodology because it is
the only company on record which we
know with certainty processes an
intermediate product. Thus, to value
factory overhead, selling, general, and
administrative expenses, and profit, we
used rates based on data taken from the
2003-2004 financial statements of
MHPC. See the FOP Memorandum for a
more complete discussion of the
Department’s analysis.

Preliminary Results of the Review

We preliminarily determine that the
following dumping margins exist for the
period November 1, 2002, through
October 31, 2003:

FRESH GARLIC FROM THE PEOPLE’S
REPUBLIC OF CHINA

Manufacturer/Exporter x\é?::%r::g%ea\r/nea:?giﬁ
Jinan Yipin Corporation,
Ltd.36.75.
Jinxiang Dong Yun
Freezing Storage Co.,
Ltd. oo 101.51
Fook Huat Tong Kee
Pte., Ltd. ..ooovrieiiee 90.27
Huaiyang Hongda De-
hydrated Vegetable
Company ........cceeeenee. 33.52
Linshu Dading Private
Agricultural Products
Co., Ltd. .o 58.26
Sunny Import & Export
Limited ......ccoeoverree 27.24
Taian Ziyang Food Co.,
Ltd. oo 61.43
Jining Trans—High Trad-
ing Co., Ltd. .....e.e. 26.18
Zhengzhou Harmoni
Spice Co., Ltd. .......... 41.28
PRC—wide rate* ............ 376.67

*Includes Jinxiang Hongyu Freezing and
Storing Co., Ltd., Linyi Sanshan Import and
Export Trading Co., Ltd., and Tancheng Coun-
ty Dexing Foods Co., Ltd.

Case briefs or other written comments
in at least six copies must be submitted
to the Assistant Secretary for Import
Administration no later than 30 days
after new factual information is
submitted for the record. Pursuant to 19
CFR 351.309(d)(2), rebuttal briefs are
due no later than five days after the
submission of case briefs. A list of
authorities used, a table of contents, and
an executive summary of issues should
accompany any briefs submitted to the
Department. Executive summaries
should be limited to five pages total,
including footnotes. In accordance with
19 CFR 351.310, we will hold a public
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hearing to afford interested parties an
opportunity to comment on arguments
raised in case or rebuttal briefs,
provided that such a hearing is
requested by an interested party.
Interested parties who wish to request a
hearing, or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, U.S. Department
of Commerce, Room 1870, within 30
days after the date of publication of the
preliminary results of this review in the
Federal Register. Requests should
contain the following information: (1)
The party’s name, address, and
telephone number; (2) the number of
participants; and (3) a list of the issues
to be discussed. Oral presentations will
be limited to issues raised in the briefs.
If we receive a request for a hearing, we
plan to hold the hearing three days after
the deadline for submission of the
rebuttal briefs at the U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230.

Extension of Time for the Final Results
of Administrative Review

The issues in these preliminary
results of review present a number of
complex factual and legal questions
pertaining to the Department’s methods
of calculating the antidumping duties in
this case. Therefore, it is not practicable
to complete the review within the time
limits mandated by section 751(a)(3)(A)
of the Act. Consequently, we are
extending the time limit for the
completion of the final results of this
review, including our analysis of issues
raised in any case or rebuttal briefs,
until May 30, 2005. See section
751(a)(3) of the Act and 19 CFR
351.213(h)(1).

Assessment Rates

Upon completion of this
administrative review, the Department
shall determine, and CBP shall assess,
antidumping duties on all appropriate
entries. In accordance with 19 CFR
351.212(b)(1), we have calculated,
whenever possible, an exporter/
importer (or customer)-specific
assessment rate or value for
merchandise subject to this review.
With respect to CEP sales for which
entered values were reported, for these
preliminary results we divided the total
dumping margins for the reviewed sales
by the total entered value of those
reviewed sales for each applicable
importer. For duty—assessment rates
calculated on this basis, we will direct
the CBP to assess the resulting
percentage margin against the entered
customs values for the subject
merchandise on each of the applicable

importer’s/customer’s entries during the
review period.

With respect to sales for which
entered values were not reported, for
these preliminary results, we divided
the total dumping margins for each
exporter’s importer/customer by the
total number of units the exporter sold
to that importer/customer. For
assessment amounts calculated on this
basis, we will direct CBP to assess the
resulting per—unit dollar amount against
each unit of merchandise in each of that
importer’s/customer’s entries during the
review period.

Cash-Deposit Requirements

The following cash—deposit
requirements will be effective upon
publication of the final results of the
administrative review for shipments of
the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(2)(C) of the Act: (1) for subject
merchandise exported by the
respondents, the cash—deposit rate will
be that established in the final results of
review; (2) for all other PRC exporters of
subject merchandise which have not
been found to be entitled to a separate
rate, the cash—deposit rate will be the
PRC-wide rate of 376.67 percent; (3) for
all non—PRC exporters of subject
merchandise, the cash—deposit rate will
be the rate applicable to the PRC
exporter that supplied that exporter.
These deposit requirements, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

Notification to Interested Parties

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during the POR. Failure
to comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

We are issuing and publishing these
preliminary results of review in
accordance with sections 751(a)(3) and
777(i) of the Act and 19 CFR
351.213(d)(4).

Dated: November 29, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. E4—-3477 Filed 12—6—-04; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-485-806]

Certain Hot—Rolled Carbon Steel Flat
Products from Romania: Preliminary
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to a request by
United States Steel Corporation, a
domestic interested party, the
Department of Commerce (the
Department) is conducting an
administrative review of the
antidumping duty order on certain hot—
rolled carbon steel flat products (hot—
rolled steel) from Romania. The period
of review (POR) is November 1, 2002,
through October 31, 2003.

We preliminarily find that sales have
been made below normal value (NV). If
these preliminary results are adopted in
our final results of administrative
review, we will instruct U.S. Customs
and Border Protection (CBP) to assess
antidumping duties on the subject
merchandise that was exported by Ispat
Sidex S.A. (Ispat Sidex) and its
subsidiary, Sidex Trading S.R.L. (Sidex
Trading), and entered during the POR.

EFFECTIVE DATE: December 7, 2004.

FOR FURTHER INFORMATION CONTACT:
Charles Riggle at (202) 482—0650 or
David Layton at (202) 482-0371, AD/
CVD Operations, Office 8, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
Background

On November 29, 2001, the
Department published an antidumping
duty order on hot-rolled steel from
Romania. See Notice of Amended Final
Determination of Sales at Less Than
Fair Value and Antidumping Duty
Order: Certain Hot-Rolled Carbon Steel
Flat Products From Romania, 66 FR
59566 (November 29, 2001) (Amended
Determination and Order). On
November 3, 2003, the Department
published a notice of opportunity to
request an administrative review of this
order. See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
to Request Administrative Review, 68
FR 62279 (November 3, 2003). On
November 28, 2003, in accordance with
19 CFR 351.213(b)(1), the petitioner
requested a review of Ispat Sidex, a
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producer/exporter of hot-rolled steel
from Romania.

On December 24, 2003, the
Department published a notice of
initiation of administrative review of the
antidumping duty order on hot-rolled
steel from Romania covering the period
November 1, 2002, through October 31,
2003. See Initiation of Antidumping and
Countervailing Duty Administrative
Reviews, Request for Revocation in Part
and Deferral of Administrative Review,
68 FR 74550 (December 24, 2003). On
July 12, 2004, the Department published
a notice extending the deadline for the
issuance of the preliminary results by
120 days until no later than November
29, 2004. See Extension of the Time
Limit for the Preliminary Results of
Antidumping Duty Administrative
Review, 69 FR 41785 (July 12, 2004). We
are conducting this review under
Section 751(a) of the Tariff Act of 1930,
as amended (the Act).

The petitioner requested an
administrative review of Ispat Sidex.
Sidex Trading is Ispat Sidex’s
subsidiary trading company. Ispat Sidex
and Sidex Trading submitted a
consolidated response for this review.
We consider Sidex Trading to be part of
Ispat Sidex and are thus treating these
two companies as a single entity. See
Memorandum to File: Treatment of Ispat
Sidex S.A. and its subsidiary, Sidex
Trading S.R.L., as a single entity
(November 29, 2004).

Romania’s designation as a non—
market-economy (NME) country
remained in effect until January 1, 2003.1
Since the first two months of the POR
fell before Romania’s graduation to
market—economy status and the last ten
months of this POR came after its
graduation, in its antidumping
questionnaire to Ispat Sidex, dated
January 26, 2004, the Department
determined that it would treat Romania
as an NME country from November 1,
2002, through December 31, 2002, and
a market—economy (ME) country from
January 1, 2003, through October 31,
2003. Ispat Sidex stated in its February
23, 2004, response to the Department’s

1In Certain Small Diameter Carbon and Alloy
Seamless Standard, Line, and Pressure Pipe from
Romania: Final Results of Antidumping Duty
Administrative Review, 68 FR 12672, 12673 (March
17, 2003), the Department reviewed the non-market-
economy status of Romania and determined to
reclassify Romania as a market economy for
purposes of antidumping and countervailing duty
proceedings, pursuant to section 771(18)(A) of the
Act, effective January 1, 2003. See Memorandum
from Lawrence Norton, Import Policy Analyst, to
Joseph Spetrini, Acting Assistant Secretary for
Import Administration: Antidumping Duty
Administrative Review of Certain Small Diameter
Carbon and Alloy Seamless Standard, Line, and
Pressure Pipe from Romania-Non-Market Economy
Status Review (March 10, 2003).

ME Section A questionnaire that it made
no sales of subject merchandise during
the 10-month ME period. In a separate
February 23, 2004, submission, Ispat
Sidex provided documentation to
support its claim that it sold no subject
merchandise during the ME portion of
the POR. The Department corroborated
this claim using exporter—specific CBP
import data. See Decision Memorandum
to Gary Taverman (March 9, 2004)
available in the Department’s Central
Records Unit, room B099, of the main
Commerce building (CRU). Therefore, in
the section of this notice entitled
Preliminary Results of the Review, we
have calculated a weighted—average
dumping margin reflecting the margin
we calculated for the NME portion of
the POR because we found no sales of
subject merchandise during the ME
portion of the POR. This weighted—
average figure thus represents the
margin of dumping for the entire POR.

Scope of the Order

The products covered by the order are
certain hot-rolled carbon steel flat
products of a rectangular shape, of a
width of 0.5 inch or greater, neither
clad, plated, nor coated with metal and
whether or not painted, varnished, or
coated with plastics or other non—
metallic substances, in coils (whether or
not in successively superimposed
layers), regardless of thickness, and in
straight length, of a thickness of less
than 4.75 mm and of a width measuring
at least 10 times the thickness.
Universal mill plate (i.e., flat-rolled
products rolled on four faces or in a
closed box pass, of a width exceeding
150 mm, but not exceeding 1250 mm,
and of a thickness of not less than 4.0
mm, not in coils and without patterns
in relief) of a thickness not less than 4.0
mm is not included within the scope of
this order.

Specifically included within the
scope are vacuum degassed, fully
stabilized steels (commonly referred to
as interstitial—free (IF) steels), high
strength low alloy (HSLA) steels, and
the substrate for motor lamination
steels. IF steels are recognized as low
carbon steels with micro—alloying levels
of elements such as titanium or niobium
(also commonly referred to as
columbium), or both, added to stabilize
carbon and nitrogen elements. HSLA
steels are recognized as steels with
micro—alloying levels of elements such
as chromium, copper, niobium,
vanadium, and molybdenum. The
substrate for motor lamination steels
contains micro—alloying levels of
elements such as silicon and aluminum.

Steel products to be included in the
scope of this order, regardless of

definitions in the Harmonized Tariff
Schedule of the United States (HTSUS),
are products in which: (i) iron
predominates, by weight, over each of
the other contained elements; (ii) the
carbon content is 2 percent or less, by
weight; and (iii) none of the elements
listed below exceeds the quantity, by
weight, respectively indicated: 1.80
percent of manganese, or 2.25 percent of
silicon, or 1.00 percent of copper, or
0.50 percent of aluminum, or 1.25
percent of chromium, or 0.30 percent of
cobalt, or 0.40 percent of lead, or 1.25
percent of nickel, or 0.30 percent of
tungsten, or 0.10 percent of
molybdenum, or 0.10 percent of
niobium, or 0.15 percent of vanadium,
or 0.15 percent of zirconium.

All products that meet the physical
and chemical description provided
above are within the scope of the order
unless otherwise excluded. The
following products, by way of example,
are outside or are specifically excluded
from the scope:

¢ Alloy hot-rolled steel products in
which at least one of the chemical
elements exceeds those listed above
(including, e.g., American Society for
Testing and Materials (ASTM)
specifications A543, A387, A514, A517,
A506). Society of Automotive Engineers
(SAE)/American Iron & Steel Institute
(AISI) grades of series 2300 and higher.

. Baﬁ bearing steels, as defined in the
HTSUS.

e Tool steels, as defined in the
HTSUS.

e Silico-manganese (as defined in the
HTSUS) or silicon electrical steel with
a silicon level exceeding 2.25 percent.

¢ ASTM specifications A710 and
A736.

e USS abrasion-resistant steels (USS
AR 400, USS AR 500).

¢ All products (proprietary or
otherwise) based on an alloy ASTM
specification (sample specifications:
ASTM A506, A507).

e Non-rectangular shapes, not in
coils, which are the result of having
been processed by cutting or stamping
and which have assumed the character
of articles or products classified outside
chapter 72 of the HTSUS.

The merchandise subject to this order
is classified in the HTSUS at the
following subheadings: 7208.10.15.00,
7208.10.30.00, 7208.10.60.00,
7208.25.30.00, 7208.25.60.00,
7208.26.00.30, 7208.26.00.60,
7208.27.00.30, 7208.27.00.60,
7208.36.00.30, 7208.36.00.60,
7208.37.00.30, 7208.37.00.60,
7208.38.00.15, 7208.38.00.30,
7208.38.00.90, 7208.39.00.15,
7208.39.00.30, 7208.39.00.90,
7208.40.60.30, 7208.40.60.60,
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7208.53.00.00, 7208.54.00.00,
7208.90.00.00, 7211.14.00.90,
7211.19.15.00, 7211.19.20.00,
7211.19.30.00, 7211.19.45.00,
7211.19.60.00, 7211.19.75.30,
7211.19.75.60, and 7211.19.75.90.
Certain hot-rolled carbon steel flat
products covered by this order,
including: vacuum degassed fully
stabilized; high strength low alloy; and
the substrate for motor lamination steel
may also enter under the following tariff
numbers: 7225.11.00.00, 7225.19.00.00,
7225.30.30.50, 7225.30.70.00,
7225.40.70.00, 7225.99.00.90,
7226.11.10.00, 7226.11.90.30,
7226.11.90.60, 7226.19.10.00,
7226.19.90.00, 7226.91.50.00,
7226.91.70.00, 7226.91.80.00, and
7226.99.00.00. Subject merchandise
may also enter under 7210.70.30.00,
7210.90.90.00, 7211.14.00.30,
7212.40.10.00, 7212.40.50.00, and
7212.50.00.00.

Although the HTSUS subheadings are
provided for convenience and customs
purposes, our written description of the
merchandise subject to this scope is
dispositive.

Separate Rates

A designation of a country as an NME
remains in effect until it is revoked by
the Department. See section
771(18)(C)(i) of the Act. As stated above,
since Romania was classified as an NME
country until January 1, 2003, we are
treating Romania as an NME country for
the first two months of the POR, from
November 1, 2002, through December
31, 2002.

It is the Department’s standard policy
to assign all exporters of subject
merchandise subject to review in an
NME country a single rate unless an
exporter can demonstrate an absence of
government control, both in law and in
fact, with respect to exports. To
establish whether an exporter is
sufficiently independent of government
control to be entitled to a separate rate,
the Department analyzes the exporter in
light of the criteria established in the
Final Determination of Sales at Less
Than Fair Value: Sparklers from the
People’s Republic of China, 56 FR 20588
(May 6, 1991) (Sparklers), as amplified
in Final Determination of Sales at Less
Than Fair Value: Silicon Carbide from
the People’s Republic of China, 59 FR
22585 (May 2, 1994) (Silicon Carbide).
Under this test, exporters in NME
countries are entitled to separate,
company—specific margins when they
can demonstrate an absence of
government control over exports, both
in law (de jure) and in fact (de facto).
Evidence supporting, though not
requiring, a finding of de jure absence

of government control over export
activities includes the following: 1) an
absence of restrictive stipulations
associated with the individual
exporter’s business and export licenses;
2) any legislative enactments
decentralizing control of companies;
and 3) any other formal measures by the
government decentralizing control of
companies. De facto absence of
government control over exports is
based on four factors: 1) Whether each
exporter sets its own export prices
independently of the government and
without the approval of a government
authority; 2) whether each exporter
retains the proceeds from its sales and
makes independent decisions regarding
the disposition of profits or the
financing of losses; 3) whether each
exporter has the authority to negotiate
and sign contracts and other
agreements; and 4) whether each
exporter has autonomy from the
government regarding the selection of
management. See Silicon Carbide, 59 FR
at 22587, and Sparklers, 56 FR at 20589.

We have determined, according to the
criteria identified in Sparklers and
Silicon Carbide, that evidence on the
record demonstrates an absence of
government control, both in law and in
fact, with respect to exports by Ispat
Sidex and Sidex Trading.

With respect to de jure control, Ispat
Sidex is part of the LNM Group, a
private joint—stock company organized
under the Romanian Commercial
Companies Law No. 31/1990, as
amended. Ispat Sidex was privatized on
November 16, 2001, when LNM
Holdings N.V. finalized its purchase of
the majority share capital of Ispat Sidex.
During the POR, Ispat Sidex was
publicly traded on the Romanian stock
exchange. Ispat Sidex has provided the
Department with a list of its major
stockholders that, in addition to LNM
Holdings N.V., includes Moldova
Financial Investments Company and
several individual shareholders with
holdings of less than one percent of
Ispat Sidex’s total shares. Sidex Trading
is a limited-liability trading company
organized under the Romanian
Commercial Companies Law, Law No.
31/1990, as amended.

Ispat Sidex has placed on the record
documents to demonstrate the absence
of de jure control including its list of
shareholders, business license
(“Certificat de Inregistrare”), and
translations of relevant Romanian
commercial laws, including the
Romanian Commercial Companies Law,
Law No. 31/1990, the Trade Registry
Law, Law No. 26/1990, and various
government ordinances related to the
company’s privatization and tax status.

We analyzed these laws and found that
they establish the absence of de jure
control during the POR. These
Romanian laws provide Ispat Sidex with
the right to establish business
organizations for the purpose of
conducting any lawful commercial
activity, including the export of subject
merchandise, provided that the
company registers with the government.
The activities of Ispat Sidex are limited
only by its own articles of incorporation
and by—-laws, which establish the scope
of Ispat Sidex’s business activities. Ispat
Sidex’s by—laws allow the company to
engage in a broad range of activities
related to the sale of hot—rolled steel,
including exporting. There are no
business or export licenses required or
granted by the government, and the
company’s business license does not
indicate the existence of any special
entitlements. See pages A-NME-8 to A—
NME-9 of Ispat Sidex’s February 23,
2004, submission.

With respect to de facto control,
according to its questionnaire response,
the management of Ispat Sidex controls
Ispat Sidex, making all decisions
concerning budget, sales and pricing
subject to review by the company’s
“council of administration” (Ispat
Sidex’s board of directors). Sidex
Trading is a subsidiary of Ispat Sidex
and is controlled by its president who
is appointed by the Ispat Sidex council
of administration. Ispat Sidex has
indicated that neither it nor Sidex
Trading has any relationship with
national, provincial, or local
governments, including ministries or
offices of those governments. Ispat
Sidex reported the following: 1) It sets
prices for merchandise sold to the
United States based on negotiations
with customers and these prices are not
subject to review by any government
organization; 2) it does not coordinate
with other exporters or producers to set
the price or determine to which market
companies sell subject merchandise; 3)
the export sales manager of Sidex
Trading and Ispat Sidex’s export
manager have the authority to make
export sales; 4) during its two—year term
the Ispat Sidex council of
administration approves the hiring of
key officials, approves the disposition of
assets over a certain level, and proposes
the general budget; 5) the general
assembly of shareholders elects the
general director of Ispat Sidex, who in
turn appoints the executive directors
from the ranks of Ispat Sidex employees;
6) Ispat Sidex’s executive directors have
broad management responsibilities
which include the approval and
execution of contracts, payments to
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suppliers, and other normal business
operations; 7) Ispat Sidex and Sidex
Trading control how their export
revenues are used without restrictions
from outside the companies; 8) Ispat
Sidex and Sidex Trading hold the bank
accounts in which their export revenues
are deposited in their respective names;
9) Ispat Sidex’s council of
administration and Sidex Trading’s
president have access to their respective
export revenue accounts; 10) Ispat Sidex
and Sidex Trading calculate their profits
in accordance with international
accounting standards and do not report
export profits separately in their
respective accounting records; 11) the
Ispat Sidex general assembly of
shareholders meets annually to review
the previous year’s results and vote on
the following year’s budget; 12) Ispat
Sidex and Sidex Trading can deposit
their foreign currency earnings from
sales of subject merchandise freely in
their respective accounts and there are
no requirements that the two companies
sell any of their foreign currency
earnings to the Romanian government.

Therefore, based on the information
provided, we preliminarily determine
that there was an absence of de facto
government control over the export
functions of Ispat Sidex and Sidex
Trading.

Export Price

Because Ispat Sidex sold the subject
merchandise through its subsidiary,
Sidex Trading, to unaffiliated
purchasers in the United States prior to
importation into the United States and
constructed export price methodology is
not otherwise indicated, we have used
export price in accordance with section
772(a) of the Act.

We calculated export price based on
the price to unaffiliated purchasers.
From this price, we deducted amounts
for foreign inland freight and foreign
brokerage and handling, pursuant to
section 772(c)(2)(A) of the Act. We
valued these deductions using surrogate
values. We selected Egypt as the
primary surrogate country for the
reasons explained in the “Normal
Value” section of this notice. For the
deductions of foreign inland freight and
foreign brokerage and handling, we used
Egyptian surrogate values because these
services were provided by Romanian
companies and paid in Romanian lei.
For certain U.S. sales for which it was
appropriate, we also deducted
international freight, U.S. brokerage and
handling and U.S. customs duties
pursuant to section 772(c)(2)(A) of the
Act.

Normal Value

As discussed above, the Department is
treating Romania as an NME country for
the period November 1, 2002, through
December 31, 2002. Section 773(c)(1) of
the Act provides that, in the case of an
NME, the Department shall determine
NV using a factors—of-production
methodology if the merchandise is
exported from an NME and the
information does not permit the
calculation of NV using home—market
prices, third—country prices, or
constructed value under section 773(a)
of the Act. Because information on the
record does not permit the calculation
of NV using home-market prices, third—
country prices, or constructed value, we
calculated NV based on a factors—of-
production methodology in accordance
with sections 773(c)(3) and (4) of the
Act and 19 CFR 351.408(c).

Because we are using surrogate
country factors—of-production prices to
determine NV, section 773(c)(4) of the
Act requires that we use values from a
market—economy (surrogate) country
that is at a level of economic
development comparable to that of
Romania and is a significant producer of
comparable merchandise. We have
determined that the Philippines,
Ecuador, Egypt, Algeria, El Salvador,
and the Dominican Republic are
market—economy countries at a
comparable level of economic
development to that of Romania. See
March 10, 2004, memorandum from Ron
Lorentzen to Gary Taverman which is
available in the CRU. In addition, we
have found that Egypt is a significant
producer of comparable merchandise,
i.e., hot-rolled steel. See Memorandum
to File from Paul Stolz, dated November
29, 2004, which is on file in the CRU.
We have chosen Egypt as the primary
surrogate country. Pursuant to 19 CFR
351.408(c)(2), we selected, where
possible, publicly available values from
Egypt which were average non—export
values, representative of a range of
prices within the POR or most
contemporaneous with the POR,
product-specific, and tax—exclusive.
Where we did not have reliable
Egyptian values we used values for
inputs from the Philippines, which also
produces comparable products to the
subject merchandise. Because some of
the data were not contemporaneous
with the POR, we adjusted the data to
the POR using the wholesale price index
(WPI) published by the International
Monetary Fund. Also, where we have
relied upon import values, we have
excluded imports from South Korea,
Thailand, and Indonesia. The
Department has found that these

countries maintain broadly available,
non—industry-specific export subsidies
and that the existence of these subsidies
provides sufficient reason to believe or
suspect that export prices from these
countries are distorted. See Final
Determination of Sales at Less Than
Fair Value: Certain Automotive
Replacement Glass Windshields From
the People’s Republic of China, 69 FR
61790 (October 21, 2004) as discussed
in accompanying Issues and Decision
Memorandum at Comment 5. Our
practice of excluding subsidized prices
has been upheld in China National
Machinery Import and Export
Corporation v. United States and the
Timken Company, 293 F. Supp. 2d 1334
(CIT 2003), aff'd, 104 Fed. Appx. 183
(Fed. Cir. 2004).

Material Inputs and Surrogate Values

To the extent non—aberrational and
contemporaneous data were available,
we valued material inputs and packing
material using imports statistics from
the Egyptian import statistical data for
2002 from the Egyptian Central Agency
for Public Mobilization and Statistics
(CAPMAS), the Egyptian government’s
official statistical agency. For certain
material inputs and packing material,
we used import data for 2002 from UN
Commodity Trade Statistics for 2002
(U.N. Comtrade) or the World Trade
Atlas (WTA). Where a material input
was purchased in a market—economy
currency from a market—economy
supplier, we valued all of the input at
the actual purchase price in accordance
with 19 CFR 351.408(c)(1). Consistent
with Certain Cut-to-Length Carbon Steel
Plate From Romania: Preliminary
Results of the Antidumping Duty
Administrative Review and Notice of
Intent To Rescind in Part, 69 FR 54108
(September 7, 2004), to value limestone
we used Filipino import statistics for
2001 from the WTA. For a complete
analysis of surrogate values, see the
November 29, 2004, memorandum,
Factors of Production Valuation for
Preliminary Results (Valuation
Memorandum), available in the CRU.

To value electricity we used the 2001
electricity rates for Egypt reported on
the website of the International Trade
Administration under “Trade
Information Center.” See
www.web.ita.doc.gov/ticwebsite/
neweb.nsf/. We based the value of
natural gas on publically available
Egyptian pricing data from an article
dated July 18, 2002, published at
http://www.rigzone.com/news/
article.asp?a_id=3846. These data
reflect market prices for natural gas in
Egypt and were used in our most recent
final results for seamless steel pipe from
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Romania. See Certain Small Diameter
Carbon and Alloy Seamless Standard,
Line, and Pressure Pipe from Romania:
Final Results of Antidumping
Administrative Review, 68 FR 54418
(September 17, 2003), and
corresponding Issues and Decisions
Memorandum at Comment 2. We
adjusted the value for natural gas for
inflation. For injected coal powder, we
used Egyptian import data from
CAPMAS for 2002.

For labor, we used the Romanian
regression—based wage rate at Import
Administration’s home page, Import
Library, Expected Wages of Selected
NME Countries, revised in September
2003. See www.ia.ita.doc.gov/wages/
index.html. Because of the variability of
wage rates in countries with similar
per—capita gross domestic products,
section 351.408(c)(3) of the
Department’s regulations requires the
use of a regression—based wage rate. The
source of these wage-rate data on the
Import Administration’s web site is the
Year Book of Labour Statistics 2002,
International Labour Office (Geneva:
2002), Chapter 5B: Wages in
Manufacturing.

We valued by—products using
Egyptian import data for 2002 from
CAPMAS and import data from U.N.
Comtrade.

We based our calculation of
depreciation, selling, general and
administrative (SG&A) expenses, and
profit from the financial statements of
Alexandria National Iron and Steel
Works Company (AISC), an Egyptian
producer of products identical to the
subject merchandise. We were unable to
calculate a specific non—depreciation
overhead based on the AISC financial
statements because the statements did
not itemize expenses associated with
non—depreciation overhead. Therefore,
to estimate AISC’s amount of non—
depreciation overhead expense, we have
calculated a company-specific non—
depreciation overhead rate (non—
depreciation overhead amounts/cost of
sales) from the financial statements of
Ispat Annaba SPA, an Algerian producer
of products identical to the subject
merchandise. We selected the non—
depreciation overhead rate from the
Algerian company because it was the
best available information on the record
for the preliminary results. We will
consider alternative surrogate non—
depreciation overhead rates for the final
results of this review.

For these preliminary results, we
multiplied AISC’s total cost of goods
sold by the non—depreciation overhead
rate from Ispat Annaba (5.02 percent) to
derive a value for AISC’s non—
depreciation overhead. We added the

derived AISC non—depreciation
overhead value to AISC’s reported
depreciation expense to obtain a value
for total factory overhead. We subtracted
this factory overhead amount from
AISC’s cost of goods sold to obtain a
value for total material, labor, and
energy expenses, and then we divided
the total factory overhead by total
material, labor, and energy expenses to
calculate the factory overhead ratio we
used in our calculation of normal value.

To value truck freight rates, we used
a 1999 rate (adjusted for inflation)
provided by a trucking company located
in Egypt. For rail transportation, we
used rail rates in Egypt, information also
used in Titanium Sponge from the
Republic of Kazakhstan: Notice of Final
Results of Antidumping Duty
Administrative Review, 64 FR 66169
(November 24, 1999), which we
obtained from a 1999 letter from the
Egyptian International House. We
adjusted these rail rates for inflation.
For barge transportation, we valued
barge rates using an average of Egyptian
rates from an Egyptian freight forwarder
for steel coil and coal in bulk from
Alexandria to Hulwan, Egypt, as
adjusted for inflation.

For brokerage and handling, we used
a 1999 rate (adjusted for inflation)
provided by a trucking and shipping
company located in Alexandria, Egypt.

For additional analysis regarding the
surrogate values we have applied, see
the Valuation Memorandum available in
the CRU.

Preliminary Results of the Review

We preliminarily determine that the
following dumping margin exists for the
period November 1, 2002, through
October 31, 2003:

Weighted—average
Exporter/manufacturer margin percentage
Ispat Sidex ........cccceue. 33.47

Within five days of the date of
publication of this notice, in accordance
with 19 CFR 351.224, the Department
will disclose its calculations. Any
interested party may request a hearing
within 30 days of the date of publication
of this notice. Any hearing, if requested,
will be held approximately 37 days after
the publication of this notice. Issues
raised in hearings will be limited to
those raised in the case and rebuttal
briefs. Interested parties may submit
case briefs within 30 days of the date of
publication of this notice. Rebuttal
briefs, which must be limited to issues
raised in the case briefs, may be filed
not later than 35 days after the date of
publication of this notice. Parties who

submit case briefs or rebuttal briefs in
this review are requested to submit with
each argument (1) a statement of the
issue, (2) a brief summary of the
argument, and (3) a table of authorities.
Parties are also requested to submit such
arguments, and public versions thereof,
with an electronic version on a diskette.

Duty Absorption

On January 23, 2004, United States
Steel Corporation requested that the
Department determine whether
antidumping duties had been absorbed
during the POR. Section 751(a)(4) of the
Act provides that, if requested, the
Department will determine during an
administrative review initiated two or
four years after the publication of the
order whether antidumping duties have
been absorbed by a foreign producer or
exporter if the subject merchandise is
sold in the United States through an
affiliated importer. In this case, Ispat
Sidex sold to the United States through
an importer that is affiliated within the
meaning of section 771(33) of the Act.
Because this review was initiated two
years after the publication of the
antidumping duty order, we will make
a duty—absorption determination in this
segment of the proceeding. Accordingly,
we have requested that Ispat Sidex
provide information on duty absorption
by December 6, 2004. Based on Ispat
Sidex’s response, we will make a
preliminary determination on duty
absorption and provide parties with an
opportunity to comment prior to the
completion of the final results of this
review.

Assessment

The Department shall determine, and
CBP shall assess, antidumping duties on
all appropriate entries. In accordance
with 19 CFR 351.212(b)(1), we have
calculated, whenever possible, an
exporter/importer (or customer)-specific
assessment rate or value for
merchandise subject to this review.
Ispat Sidex reported all of its sales
during the POR as export—price sales.
Ispat Sidex provided entered values for
only a portion of these reported sales.

With respect to export—price sales for
which entered values were reported, for
these preliminary results we divided the
total dumping margins for the reviewed
sales by the total entered value of those
reviewed sales for each applicable
importer. See 19 CFR 351.212(b). For
duty—assessment rates calculated on this
basis, we will direct the CBP to assess
the resulting percentage margin against
the entered customs values for the
subject merchandise on each of the
applicable importer’s/customer’s entries
during the review period.
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With respect to export—price sales for
which entered values were not reported,
for these preliminary results we divided
the total dumping margins for each
exporter’s importer/customer by the
total number of units the exporter sold
to that importer/customer. For
assessment amounts calculated on this
basis, we will direct CBP to assess the
resulting per—unit dollar amount against
each unit of merchandise in each of that
importer’s/customer’s entries during the
review period.

Cash Deposit Requirements

The following cash deposit rates will
be effective upon publication of the
final results for all shipments of hot—
rolled steel from Romania entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(1) of the Act: (1) for Ispat Sidex,
which has a separate rate, the cash
deposit rate will be the company—
specific rate established in the final
results of review; (2) for all other
Romanian exporters, the cash deposit
rate will be the Romania—wide rate,
88.62 percent, from the Amended
Determination and Order; (3) for non—
Romanian exporters of subject
merchandise from Romania, the cash
deposit rate will be the rate applicable
to the Romanian supplier of that
exporter. These deposit rates, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This determination is issued and
published in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: November 29, 2004.

James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. E4-3526 Filed 12-6-04; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration

[A-570-504]

Petroleum Wax Candles From the
People’s Republic of China; Extension
of Final Results of Expedited Sunset
Review of Antidumping Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) is extending the
time limit for its final results in the
sunset review of the antidumping duty
order on petroleum wax candles from
the People’s Republic of China. Based
on adequate responses from the
domestic interested parties and an
inadequate response from respondent
interested parties, the Department is
conducting an expedited sunset review
to determine whether revocation of the
antidumping order would lead to the
continuation or recurrence of dumping.
As aresult of this extension, the
Department intends to issue final results
of this expedited sunset review on or
about December 10, 2004.

EFFECTIVE DATES: December 7, 2004.

FOR FURTHER INFORMATION CONTACT:
Hilary E. Sadler, Esq., Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street & Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-4340.

Extension of Final Results: In
accordance with section 751(c)(5)(B),
the Department may extend the period
of time for making its determination by
not more than 90 days, if it determines
that the review is extraordinarily
complicated. As set forth in
751(c)(5)(C)(v) of the Tariff Act of 1930,
as amended (“the Act”), the Department
may treat a sunset review as
extraordinarily complicated if it is a
review of a transition order, as is the
case in this proceeding. Therefore, the
Department has determined, pursuant to
section 751(c)(5)(C)(v) of the Act, that
the second sunset review of the
antidumping duty order on petroleum
wax candles from the People’s Republic
of China is extraordinarily complicated
and requires additional time to
complete its analysis. The Department’s
final results of review in this case were
scheduled for November 30, 2004. The
Department will extend the deadline in
this proceeding and, as a result, intends
to issue the final results on or about
December 10, 2004 in accordance with
section 751(c)(5)(B).

Dated: November 30, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. E4—-3479 Filed 12-6-04; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-122-814]

Pure Magnesium From Canada; Notice
of NAFTA Binational Panel’s Final
Decision, Amended Final Results of
Full Sunset Review and Revocation of
Antidumping Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On November 19, 2004, the
NAFTA Secretariat published in the
Federal Register a notice of completion
of panel review of the final remand
redetermination made by the U.S.
Department of Commerce concerning
the full sunset review of the
antidumping duty order on pure
magnesium from Canada. See North
American Free-Trade Agreement,
Article 1904 NAFTA Panel Reviews;
Completion of Panel Review, 69 FR
67703 (November 19, 2004). As there is
now a final and conclusive decision in
this case, we are amending the final
results of the full sunset review and
revoking the antidumping duty order on
pure magnesium from Canada.
EFFECTIVE DATE: August 1, 2000.

FOR FURTHER INFORMATION CONTACT:
Martha V. Douthit, Office of Policy,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Ave., NW., Washington,
DC 20230; telephone: (202) 482—-5050.
SUPPLEMENTARY INFORMATION:

Scope of the Order

The product covered by this order is
pure magnesium. Pure unwrought
magnesium contains at least 99.8
percent magnesium by weight and is
sold in various slab and ingot forms and
sizes. Granular and secondary
magnesium are excluded from the scope
of this order. Pure magnesium is
currently classified under subheading
8104.11.0000 of the Harmonized Tariff
Schedule (“HTS”). The HTS item
number is provided for convenience and
for customs purposes. The written
description remains dispositive.

Background

On August 2, 1999, the Department of
Commerce (“‘the Department”) initiated
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a sunset review of the antidumping duty
order on pure magnesium from Canada
pursuant to section 751(c) of the Tariff
Act of 1930, as amended (‘“the Act”).
See Five-Year (“Sunset”’) Reviews, 64 FR
41915 (August 2, 1999). On the basis of
a notice of intent to participate filed on
behalf of domestic interested parties and
adequate substantive comments filed on
behalf of domestic and respondent
interested parties, the Department
conducted a full sunset review. As a
result of this review, on July 5, 2000, the
Department, pursuant to sections 751(c)
and 752 of the Act, determined that
revocation of the antidumping duty
order on pure magnesium from Canada
is likely to lead to continuation or
recurrence of dumping. See Pure
Magnesium From Canada; Final Results
of Full Sunset Review, 65 FR 41436 (July
5, 2000). Subsequent to the
Department’s Final Results, respondents
filed a complaint before the NAFTA
Panel challenging these results. On
October 23, 2002, Norsk Hydro Canada,
Inc. (“NHCI”) requested that the
Department continue the suspension of
liquidation for subject entries made on
or after the effective date of the sunset
review, pursuant to 516A(g)(5)(C) of the
Act. The Department granted this
request on January 28, 2003, and
suspended liquidation effective August
1, 2000. See Letter from John
Brinkmann to Gregory S. McCue
(January 28, 2003).

On March 27, 2002, the NAFTA Panel
issued an Order and Opinion. See Pure
Magnesium from Canada, Secretariat
File No. USA-CDA-00-1904-06, (*First
Remand Order”). In the First Remand
Order, the Panel instructed the
Department to reconsider (1) the claim
that ““good cause” existed to consider
“other price, cost market, or economic
factors” in determining the likelihood
that dumping would continue or recur;
and (2) its decision to report the
investigation rate as the margin of
dumping likely to prevail if the order
were revoked. Id. at 34. The Department
responded to the First Remand Order on
May 28, 2002, when the Department
released final results of determination
pursuant to NAFTA Panel remand of the
sunset review of the antidumping duty
order on pure magnesium from Canada
(“First Remand”).

On October 15, 2002, the NAFTA
Panel issued its second remand
redetermination in the Canadian
magnesium antidumping order sunset
case, remanding to the Department its
redetermination in the First Remand.
See Decision of the Panel Concerning
the Remand Determination by the
Department of Commerce, Pure
Magnesium From Canada, File USA-

CDA-00-1904-07 (Oct. 15, 2002), at 3,
(“Second Remand Order”). In the
Second Remand Order, the Panel
ordered the Department: (1) To consider
other factors, such as the exchange rate,
market share, below cost sales, and zero
margins, in its determination of
likelihood of dumping; (2) to reconsider
the normal preference for reporting the
investigation rate; and (3) to determine
whether it was an appropriate case in
which to supplement the record. Second
Remand Order at 11-12. The Panel
concluded that the parties had waived
the right to raise the issue, for which
they wanted to supplement the record,
because the issue had not been raised
before; nevertheless, the Panel
instructed the Department to obtain the
views of the parties and make a
determination on reopening the record
for this additional information.

Id. at 10-12. On January 28, 2003, the
Department filed its second
redetermination on remand with the
NAFTA Secretariat (“Second Remand”’).
The Department decided that the other
factors set forth by the parties were
insufficient to warrant a negative
likelihood determination, and it also
determined it properly reported the
investigation rate. Second Remand at 7—
14, 15-16. The Department obtained the
views of the parties and decided, based
on 19 CFR 351.218(d)(4), not to reopen
the record. Id. at 6.

On April 28, 2003, the NAFTA Panel
remanded an affirmative determination
by the Department with instructions to
revoke the antidumping order on pure
magnesium from Canada. Pure
Magnesium from Canada, Decision of
the Panel Concerning the Results of the
Second Redetermination by the
Department of Commerce, USA-CDA—
00-1904—06 (April 28, 2003) (“Third
Panel Order”). In its third decision, the
Panel, disregarding its previous
conclusion that the issue had been
waived, rejected the Department’s
application of the deadline in 19 CFR
351.218(d)(4), even though the Panel
did not find that the Department acted
inconsistently with the rule. Third
Panel Order, at 5. The Panel reviewed
the Department’s likelihood
determination at length, evaluating the
Department’s factual conclusions in
light of six findings of fact extrapolated
by the Panel. Third Panel Order at 12—
20. Based on its own factual findings
and the non-record evidence that one
company, NHCI, had switched its
production focus from pure to alloy
magnesium, the Panel concluded
dumping would not recur if the order
were revoked.

Id. at 20-21.

The Panel subsequently amended its
order to require the Department to take
action not inconsistent with its decision
within 15 days. Order of the Panel (June
24, 2003). The Department issued notice
that the panel decisions were not in
harmony with the Department’s original
determination and continued
suspension of liquidation of the subject
merchandise, pending any ECC
proceedings. Pure Magnesium from
Canada: NAFTA Panel Decision, 68 FR
42004 (July 16, 2003). The Panel entered
a Notice of Final Panel Action on
August 25, 2003.

On September 24, 2003, pursuant to
Article 1904.13 and Annex 1904.13 of
the NAFTA, and Rules 37 through 39 of
the Rules of Procedure for Article 1904
Extraordinary Challenge Committees
(“ECC”), the Government of the United
States timely requested formation of an
ECC to review issues raised by the
Panel’s decisions. On October 5, 2004,
the ECC found that the Panel manifestly
exceeded its powers by failing to apply
the correct standard of review and that
such action materially affected the
Panel’s decision; however, it also found
that the Panel’s action did not threaten
the integrity of the binational panel
review process, and affirmed the Panel’s
decision. Pure Magnesium from
Canada, Decision and Order of the
Extraordinary Challenge Committee, No.
ECC-2003-1904—01USA (October 5,
2004) at 11.

On November 19, 2004, the NAFTA
Secretariat published in the Federal
Register its Notice of Completion of
Panel Review of the final remand
determination made by the U.S.
International Trade Administration. See
North American Free-Trade Agreement,
Article 1904 NAFTA Panel Reviews;
Completion of Panel Review, 69 FR
67703 (November 19, 2004). Therefore,
because there is a final Panel decision
in this case, the Department is
amending the final sunset review and
revoking the antidumping duty order on
pure magnesium from Canada.

Effective Date of Revocation

The Department is revoking the
antidumping duty order on pure
magnesium from Canada effective
August 1, 2000, the effective date of the
original full sunset review, pursuant to
516A(2)(5)(C).

Pursuant to sections 751(d)(3) and
751(d)(2) of the Act, and 19 CFR
351.222(i)(2)(ii), the Department will
instruct Customs and Border Protection
to terminate the suspension of
liquidation of the merchandise subject
to this order entered, or withdrawn from
warehouse, on or after August 1, 2000



Federal Register/Vol. 69, No. 234/ Tuesday, December 7, 2004 /Notices

70651

and liquidate without regard to
antidumping duties.

This notice also serves as the only
reminder to parties subject to
administrative protective order (“APO”)
of their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305 of the
Department’s regulations. Timely
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

This five-year (‘“sunset”) review and
notice are in accordance with sections
751(c), 752, and 777(i)(1) of the Act.

Dated: December 1, 2004.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E4-3528 Filed 12—6—04; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-428-830]

Stainless Steel Bar From Germany:
Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
is conducting an administrative review
of the antidumping duty order on
stainless steel bar from Germany. The
period of review is March 1, 2003,
through February 29, 2004. This review
covers imports of stainless steel bar
from one producer/exporter.

We have preliminarily found that
sales of subject merchandise have not
been made at less than normal value. If
these preliminary results are adopted in
our final results, we will instruct U.S.
Customs and Border Protection to
liquidate entries of stainless steel bar
from BGH Edelstahl Freital GmbH, BGH
Edelstahl Lippendorf GmbH, BGH
Edelstahl Lugau GmbH, and BGH
Edelstahl Siegen GmbH in accordance
with the final results of review.

We invite interested parties to
comment on these preliminary results.
We will issue the final results not later
than 120 days from the date of
publication of this notice.

EFFECTIVE DATE: December 7, 2004.

FOR FURTHER INFORMATION CONTACT:
Andrew Smith, Import Administration,
International Trade Administration,

U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,,
Washington, DC 20230; telephone: (202)
482-1276.

SUPPLEMENTARY INFORMATION:

Background

On March 7, 2002, the Department of
Commerce (“the Department”’)
published an antidumping duty order
on stainless steel bar from Germany. See
Notice of Amended Final Determination
of Sales at Less Than Fair Value and
Antidumping Duty Order: Stainless
Steel Bar from Germany, 67 FR 10382
(March 7, 2002). On October 10, 2003,
the Department published an amended
antidumping duty order on stainless
steel bar from Germany. See Notice of
Amended Antidumping Duty Orders:
Stainless Steel Bar from France,
Germany, Italy, Korea, and the United
Kingdom, 68 FR 58660 (October 10,
2003). On June 14, 2004, the Department
published the final results of the first
administrative review of the
antidumping duty order on stainless
steel bar from Germany. See Notice of
Final Results of Administrative Review:
Stainless Steel Bar from Germany, 69 FR
32982 (June 14, 2004) (“SSBar First
Review”).

On March 1, 2004, the Department
published its Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
to Request Administrative Review, 69
FR 9584 (March 1, 2004). On March 30,
in accordance with 19 CFR 351.213(b),
the Department received a timely
request for review from BGH Edelstahl
Freital GmbH, BGH Edelstahl
Lippendorf GmbH, BGH Edelstahl
Lugau GmbH, and BGH Edelstahl Siegen
GmbH (collectively “BGH”), four
affiliated German producers of the
subject merchandise. On March 31,
Carpenter Technology Corp., Crucible
Specialty Metals Division of Crucible
Materials Corp., and Electralloy Corp.
requested the Department conduct an
administrative review of BGH.

In accordance with 19 CFR
351.221(b)(1), we published a notice of
initiation of this antidumping duty
administrative review on April 28, 2004.
See Notice of Initiation of Antidumping
and Countervailing Duty Administrative
Reviews, 69 FR 23170 (April 28, 2004).
The period of review (“POR”’) is March
1, 2003, through February 29, 2004.

An antidumping duty questionnaire
was sent to BGH on May 18, 2004. We
received timely responses from BGH on
June 24 and July 2, 2004. We issued a
supplemental questionnaire to BGH on
September 14, 2004. We received a
response from BGH on October 12,
2004.

On June 7, 2004, BGH requested that
it be relieved from the requirement to
report affiliated party resales because
sales of the foreign like product to
affiliated parties during the POR
constituted less than five percent of
total sales of the foreign like product.
On June 16, 2004, we granted BGH’s
request in accordance with 19 CFR
351.403(d). See Memorandum to Susan
Kuhbach, “Reporting of BGH’s Home
Market Sales by an Affiliated Party,”
dated June 16, 2004, which is in the
Department’s Central Records Unit,
located in Room B—099 of the main
Department building (“CRU”).

Scope of the Order

For the purposes of this order, the
term ‘‘stainless steel bar” includes
articles of stainless steel in straight
lengths that have been either hot-rolled,
forged, turned, cold-drawn, cold-rolled
or otherwise cold-finished, or ground,
having a uniform solid cross section
along their whole length in the shape of
circles, segments of circles, ovals,
rectangles (including squares), triangles,
hexagons, octagons, or other convex
polygons. Stainless steel bar includes
cold-finished stainless steel bars that are
turned or ground in straight lengths,
whether produced from hot-rolled bar or
from straightened and cut rod or wire,
and reinforcing bars that have
indentations, ribs, grooves, or other
deformations produced during the
rolling process.

Except as specified above, the term
does not include stainless steel semi-
finished products, cut length flat-rolled
products (i.e., cut length rolled products
which if less than 4.75 mm in thickness
have a width measuring at least 10 times
the thickness, or if 4.75 mm or more in
thickness having a width which exceeds
150 mm and measures at least twice the
thickness), products that have been cut
from stainless steel sheet, strip or plate,
wire (i.e., cold-formed products in coils,
of any uniform solid cross section along
their whole length, which do not
conform to the definition of flat-rolled
products), and angles, shapes and
sections.

The stainless steel bar subject to this
review is currently classifiable under
subheadings 7222.11.00.05,
7222.11.00.50, 7222.19.00.05,
7222.19.00.50, 7222.20.00.05,
7222.20.00.45, 7222.20.00.75, and
7222.30.00.00 of the Harmonized Tariff
Schedule of the United States
(“HTSUS”). Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the scope of the
order is dispositive.
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Fair Value Comparisons

To determine whether sales of
stainless steel bar by BGH to the United
States were made at less than normal
value (“NV”’), we compared the export
price (“EP”) to NV, as described in the
“Export Price” and “Normal Value”
sections of this notice, below.

Pursuant to section 777A(d)(2) of the
Tariff Act of 1930, as amended (“the
Act”), we compared the EPs of
individual U.S. transactions to the
weighted-average NV of the foreign like
product, where there were sales made in
the ordinary course of trade, as
discussed in the “Normal Value”
section of this notice.

Product Comparisons

In accordance with section 771(16) of
the Act, we considered all products
produced by BGH covered by the
description in the “Scope of the Order”
section, above, to be foreign like
products for purposes of determining
appropriate product comparisons to
U.S. sales. In accordance with section
773(a)(1)(C)(ii) of the Act, in order to
determine whether there was a
sufficient volume of sales in the home
market to serve as a viable basis for
calculating NV, we compared BGH’s
volume of home market sales of the
foreign like product to the volume of its
U.S. sales of the subject merchandise.
(For further details, see the “Normal
Value” section of this notice.)

We compared U.S. sales to sales made
in the comparison market within the
contemporaneous window period,
which extends from three months prior
to the POR until two months after the
POR. Where there were no sales of
identical merchandise in the
comparison market made in the
ordinary course of trade to compare to
U.S. sales, we compared U.S. sales to
sales of the most similar foreign like
product made in the ordinary course of
trade. In making product comparisons,
consistent with the Notice of Final
Determination of Sales at Less Than
Fair Value: Stainless Steel Bar from
Germany, 67 FR 3159 (January 23, 2002)
and Notice of Amended Final
Determination of Sales at Less Than
Fair Value and Antidumping Duty
Order: Stainless Steel Bar from
Germany, 67 FR 10382 (March 7, 2002)
(collectively “LTFV Final”), we
matched foreign like products based on
the physical characteristics reported by
BGH in the following order: general type
of finish; grade; remelting process; type
of final finishing operation; shape; and
size.

Export Price

We calculated EP in accordance with
section 772(a) of the Act because the
merchandise was sold to the first
unaffiliated purchaser in the United
States prior to importation by the
exporter or producer outside the United
States and because constructed export
price methodology was not otherwise
warranted. We based EP on the packed
ex-works or delivered price to
unaffiliated purchasers in the United
States. We identified the correct starting
price by accounting for billing
adjustments and early payment
discounts. We also made deductions
from the starting price for movement
expenses in accordance with section
772(c)(2)(A) of the Act. These
deductions included foreign inland
freight, international freight, U.S. other
transportation expense, marine
insurance, U.S. customs duties
(including harbor maintenance fees and
merchandise processing fees), and U.S.
inland freight.

Normal Value

A. Home Market Viability

In order to determine whether there
was a sufficient volume of sales in the
home market to serve as a viable basis
for calculating NV (i.e., whether the
aggregate volume of home market sales
of the foreign like product is equal to or
greater than five percent of the aggregate
volume of U.S. sales), we compared
BGH’s volume of home market sales of
the foreign like product to the volume
of its U.S. sales of the subject
merchandise, in accordance with 19
CFR 351.404(b)(2) of the Department’s
regulations. Because BGH’s aggregate
volume of home market sales of the
foreign like product was greater than
five percent of its aggregate volume of
U.S. sales for the subject merchandise,
we determined that the home market
was viable.

B. Affiliated-Party Transactions and
Arm’s-Length Test

The Department’s practice with
respect to the use of home market sales
to affiliated parties for NV is to
determine whether such sales are at
arm’s-length prices. BGH made sales in
the home market to affiliated and
unaffiliated customers. To test whether
the sales to affiliates were made at
arm’s-length prices, we compared the
starting prices of sales to affiliated and
unaffiliated customers net of all
movement charges, direct selling
expenses, discounts, and packing.
Where the price to the affiliated party
was, on average, within a range of 98 to
102 percent of the price of the same or

comparable merchandise to the
unaffiliated parties, we determined that
the sales made to the affiliated party
were at arm’s length. See Antidumping
Proceedings: Affiliated Party Sales in
the Ordinary Course of Trade, 67 FR
69186 (November 15, 2002). In
accordance with the Department’s
practice, we only included in our
margin analysis those sales to affiliated
parties that were made at arm’s length.

C. Cost of Production

Because we disregarded sales below
the cost of production (“COP”’) in the
last completed review for BGH (see
SSBar First Review), we had reasonable
grounds to believe or suspect that sales
of the foreign like product under
consideration for the determination of
NV in this review may have been made
at prices below the COP, as provided by
section 773(b)(2)(A)(ii) of the Act.
Therefore, pursuant to section 773(b)(1)
of the Act, we requested that BGH
respond to section D, the cost of
production/constructed value section of
the questionnaire.

We conducted the COP analysis
described below.

1. Calculation of COP

In accordance with section 773(b)(3)
of the Act, we calculated COP based on
the sum of BGH’s cost of materials and
fabrication for the foreign like product,
plus amounts for general and
administrative expenses (“G&A”),
interest expenses, and home market
packing costs. We relied on the COP
information provided by BGH, except in
the following instances.

BGH calculated its G&A expense ratio
by dividing the total company-wide
G&A expenses, which included BGH’s
operating companies’ and parent
companies’ G&A expenses, by the total
company-wide cost of manufacture
(“COM”), which included BGH’s
operating companies’ COM and its
parent companies’ COM using its parent
companies’ cost of goods sold.
Consistent with the LTFV Final and
SSBar First Review, we recalculated
BGH’s G&A ratio by excluding its parent
companies’ cost of goods sold from the
calculation of the G&A expense ratio.

We also recalculated BGH’s interest
expense ratio by including all of BGH’s
consolidated exchange gains and losses
on foreign currency in the calculation of
the interest expense ratio. See Stainless
Steel Bar from India; Final Results of
Antidumping Duty Administrative
Review, 68 FR 47543 (August 11, 2003)
and accompanying Issues and Decision
Memorandum at Comment 19.

For further explanation about these
adjustments, see Memorandum from
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Case Analyst to File, “Preliminary
Results Calculation Memorandum for
BGH Group, Inc.,” dated December 1,
2004, located in the Department’s CRU.

2. Test of Home Market Sales Prices

On a product-specific basis, we
compared the adjusted weighted-
average COP to the home market sales
of the foreign like product during the
POR, as required under section 773(b) of
the Act, in order to determine whether
the sales prices were below the COP.
The prices were exclusive of any
applicable movement charges, billing
adjustments, commissions, discounts,
rebates, interest revenue and indirect
selling expenses. In determining
whether to disregard home market sales
made at prices below the COP, we
examined, in accordance with sections
773(b)(1)(A) of the Act, whether such
sales were made (1) within an extended
period of time in substantial quantities,
and (2) at prices which did not permit
the recovery of all costs within a
reasonable period of time.

3. Results of the COP Test

Pursuant to section 773(b)(1) of the
Act, where less than 20 percent of the
respondent’s sales of a given product are
made at prices below the COP, we do
not disregard any below-cost sales of
that product because we determine that
in such instances the below-cost sales
were not made in “substantial
quantities.” Where 20 percent or more
of a respondent’s sales of a given
product are at prices less than the COP,
we determine that in such instances the
below cost sales represent ““substantial
quantities” within an extended period
of time in accordance with section
773(b)(1)(A) of the Act. In such cases,
we also determine whether such sales
are made at prices which would not
permit recovery of all costs within a
reasonable period of time, in accordance
with section 773(b)(1)(B) of the Act.

We found that, for certain specific
products, more than 20 percent of the
comparison market sales were at prices
less than the COP and, thus, the below-
cost sales were made within an
extended period of time in substantial
quantities. In addition, these sales were
made at prices that did not provide for
the recovery of costs within a reasonable
period of time. We therefore excluded
these sales and used the remaining sales
as the basis for determining NV, in
accordance with section 773(b)(1).

D. Level of Trade

Section 773(a)(1)(B)(i) of the Act
states that, to the extent practicable, the
Department will calculate NV based on
sales at the same level of trade (“LOT”)

as the EP. Sales are made at different
LOTs if they are made at different
marketing stages (or their equivalent).
See 19 CFR 351.412(c)(2). Substantial
differences in selling activities are a
necessary, but not sufficient, condition
for determining that there is a difference
in the stages of marketing. Id.; see also
Notice of Final Determination of Sales
at Less Than Fair Value: Certain Cut-to-
Length Carbon Steel Plate From South
Africa, 62 FR 61731, 61732 (November
19, 1997). In order to determine whether
the comparison sales were at different
stages in the marketing process than the
U.S. sales, we reviewed the distribution
system in each market (i.e., the “chain
of distribution”’),? including selling
functions,? class of customer (‘‘customer
category”’), and the level of selling
expenses for each sale.

Pursuant to section 773(a)(1)(B)(i) of
the Act, in identifying levels of trade for
EP and comparison market sales (i.e.,
NV based on either home market or
third country prices),® we consider the
starting prices before any adjustments.

When the Department is unable to
match U.S. sales to sales of the foreign
like product in the comparison market
at the same LOT as the EP, the
Department may compare the U.S. sale
to sales at a different LOT in the
comparison market. In comparing EP
sales at a different LOT in the
comparison market, where available
data make it practical, we make a LOT
adjustment under section 773(a)(7)(A) of
the Act.

BGH reported 4 channels of
distribution in the home market.
Channels 1 and 2 were made-to-order
sales to distributors and end-users,
respectively. Channels 3 and 4 were
sales from inventory to distributors and
end-users, respectively. We examined
the selling functions reported by BGH
for each of these channels and found
that made-to-order sales in channels 1
and 2 were similar with respect to sales
process, freight services, inventory
maintenance, and warranty service. We
also found that because channel 3 sales

1The marketing process in the United States and
comparison markets begins with the producer and
extends to the sale to the final user or consumer.
The chain of distribution between the two may have
many or few links, and the respondent’s sales occur
somewhere along this chain.

2 Selling functions associated with a particular
chain of distribution help us to evaluate the level(s)
of trade in a particular market. For purposes of
these preliminary results, we have organized the
common selling functions into four major
categories: Sales process and marketing support,
freight and delivery, inventory and warehousing,
and quality assurance/warranty services.

3 Where NV is based on Constructed Value
(“CV”’), we determine the NV LOT based on the
LOT of the sales from which we derive selling
expenses, G&A and profit for CV, where possible.

were made from inventory, they differed
from channel 1 and 2 made-to-order
sales with respect to inventory services,
but that they were otherwise similar to
channels 1 and 2 with respect to sales
process, freight services, and warranty
service. While inventory maintenance
function for channel 3 sales was
distinguishable from channels 1 and 2,
this selling function difference was not
significant in that sales reported in
channel 3 were made in large lot sizes
similar to those in channels 1 and 2,
indicating that inventory handling on
these sales was minimal. As such, we
find that this selling function difference
alone was not sufficient to distinguish
channel 3 sales from channels 1 and 2.
Therefore, we found that channels of
distribution 1, 2 and 3 were sufficiently
similar to constitute a distinct level of
trade (LOTH 1).

BGH included in distribution channel
4 any sale with a length of under 3
meters or having “other revenue”
reported on the invoice. BGH
considered these channel 4 sales to be
a separate LOT because of service center
selling functions provided for bar sold
through this channel. “Other revenue”
is a separate charge appearing on the
invoice for special services performed
by the inventory warehouse, such as
cutting, grinding, special finishing and
additional testing. Because BGH claims
that “other revenue” is sometimes not
listed separately on the invoice when
service center functions have been
performed, but instead is included as
part of the selling price, BGH used
length of the bars sold as an alternate
indicator of when service center
functions were performed. Specifically,
BGH claims that because the minimum
production length for rolled or forged
bars is 3 meters, any sale from inventory
having a length of less than 3 meters,
whether or not “other revenue” is
included on the invoice, must undergo
sawing in the company’s warehouse/
service center. We agree with BGH that
the “other revenue” charged on certain
sales is indicative of service center
functions and that these sales are
distinct from LOTH 1 with respect to
sales process and inventory
maintenance, and as such constitute a
separate level of trade, LOTH 2.
However, we disagree with BGH that
any sale with a reported length of less
than 3 meters, and for which no “other
revenue’ has been reported separately
on the invoice, has been subject to
service center functions. First, while
BGH may, as claimed, have standard
production lengths of greater than 3
meters in length, BGH has not
supported this position on the record.
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Second, BGH’s methodology for
identifying sales of less than 3 meters
does not reflect the length of each bar
sold. In order to obtain bar length, BGH
applied a formula to the total weight of
all bars for each sales transaction and
used this total length to establish
whether a sale was above or below 3
meters in length. Therefore, if one sale
was comprised of 5 bars of 2 meters
each, the reported length would be 10
meters. While this methodology may
understate the actual length of each bar
sold, we find it to be an imprecise

methodology for establishing bar length.

Third, using the home market sales
database provided by BGH, we
compared sales transactions on specific
invoices and found instances where, for
transactions on the same invoice of the
same bar above and below 3 meters, the
same invoice price was charged,
indicating that “other revenue” had not
been added to the invoice price for bars
less than 3 meters. Therefore, for
distribution channel 4 sales with no
“other revenue” separately reported on
the invoice, we preliminarily determine
that these sales are similar to LOTH 1
sales with respect to sales process,
freight service and warranty service.
BGH reported EP sales through two
channels of distribution, made-to-order
sales to distributors (channel 1) and
warehouse inventory sales to
distributors (channel 3). We examined
the chain of distribution and the selling
activities associated with sales through

these channels and found them to be
similar with respect to sales process,
freight services, and warranty service.
Therefore, we determine that the two EP
channels of distribution constitute a
single LOT (LOTU 1).

The EP LOT differed considerably
from LOTH 2 with respect to sales
process and warehousing/inventory
maintenance. However, the EP LOT is
similar to LOTH 1 with respect to sales
process, freight services, warehouse/
inventory maintenance and warranty
service. Consequently, we matched the
EP sales to sales at the same LOT in the
home market (LOTH 1). Where no
matches at the same LOT were possible,
we matched to sales in LOTH 2 and we
made a LOT adjustment. See section
773(a)(7)(A) of the Act.

E. Calculation of Normal Value Based
on Comparison Market Prices

We calculated NV based on the ex-
works or delivered price to unaffiliated
customers or prices to affiliated
customers that we determined to be at
arm’s length. We identified the correct
starting price by accounting for billing
adjustments, early payment discounts,
other discounts, and rebates. In
accordance with section 773(a)(6)(B)(ii)
of the Act, we made deductions for
inland freight and inland insurance. We
also made adjustments, in accordance
with 19 CFR 351.410(e), for indirect
selling expenses incurred in the home
market or on U.S. sales where

commissions were granted on sales in
one market but not in the other (the
commission offset).

Furthermore, we made adjustments
for differences in costs attributable to
differences in the physical
characteristics of the merchandise in
accordance with section 773(a)(6)(C)(ii)
of the Act and 19 CFR 351.411. In
addition, where appropriate, we made
adjustments for differences in
circumstances of sale (“COS”) in
accordance with section 773(a)(6)(C)(iii)
of the Act and 19 CFR 351.410 by
deducting direct selling expenses
incurred on comparison market sales
(credit expenses less interest revenue),
and adding U.S. direct selling expenses
(credit expenses and commissions).
Where payment dates were unreported,
we recalculated the credit expenses
using the last date of new information
received in place of actual date of
payment. We deducted home market
packing costs and added U.S. packing
costs in accordance with section
773(a)(6)(A) and (B) of the Act.

Finally, where appropriate, we made
an adjustment for differences in LOT
under section 773(a)(7)(A) of the Act
and 19 CFR 351.412(b)—(e).

Preliminary Results of the Review

We preliminarily find that the
following dumping margin exists for the
period March 1, 2003, through February
29, 2004.

Manufacturer/exporter

Margin

0.01 de minimis

Assessment Rates

Upon completion of this
administrative review, the Department
will determine, and U.S. Customs and
Border Protection (“CBP”’) shall assess,
antidumping duties on all appropriate
entries. Pursuant to 19 CFR 351.212(b),
the Department calculates an
assessment rate for each importer of the
subject merchandise. Upon issuance of
the final results of this administrative
review, if any importer (or customer)-
specific assessment rates calculated in
the final results are above de minimis
(i.e., at or above 0.5 percent), the
Department will issue appraisement
instructions directly to CBP to assess
antidumping duties on appropriate
entries. To determine whether the duty
assessment rates covering the period
were de minimis, in accordance with
the requirement set forth in 19 CFR
351.106(c)(2), we calculated importer
(or customer)-specific ad valorem rates

by aggregating the dumping margins
calculated for all U.S. sales to that
importer (or customer) and dividing this
amount by the entered value of the sales
to that importer (or customer). Where an
importer (customer)-specific ad valorem
rate is greater than de minimis and the
entered value is available, we apply the
assessment rate to the entered value of
the importer’s/customer’s entries during
the POR. Where an importer (or
customer)-specific ad valorem rate is
greater than de minimis, and the entered
value is not available, we calculated a
per unit assessment rate by aggregating
the dumping margins calculated for U.S.
sales to that importer (or customer) and
dividing this amount by the total
quantity sold to that importer (or
customer).

The Department will issue
appropriate assessment instructions
directly to CBP within 15 days of

publication of the final results of this
review.

Cash Deposit Rates

The following deposit requirements
will be effective upon completion of the
final results of this administrative
review for all shipments of stainless
steel bar from Germany entered, or
withdrawn from warehouse, for
consumption on or after the publication
date of the final results of this
administrative review, as provided by
section 751(a)(1) of the Act: (1) The cash
deposit rates for the reviewed company
will be the rate established in the final
results of this administrative review
(except no cash deposit will be required
if its weighted-average margin is de
minimis, i.e., less than 0.5 percent); (2)
for merchandise exported by
manufacturers or exporters not covered
in this review but covered in the LTFV
Final investigation, the cash deposit
will continue to be the most recent rate
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published in the final determination for
which the manufacturer or exporter
received an individual rate; (3) if the
exporter is not a firm covered in this
review, or the original investigation, but
the manufacturer is, the cash deposit
rate will be the rate established for the
most recent period for the manufacturer
of the merchandise; and (4) if neither
the exporter nor the manufacturer is a
firm covered in this review, the cash
deposit rate will be 16.96 percent, the
“all others” rate established in the LTFV
Final.

Public Comment

Any interested party may request a
hearing within 30 days of publication of
this notice. A hearing, if requested, will
be 37 days after the publication of this
notice, or the first business day
thereafter. Issues raised in the hearing
will be limited to those raised in the
case and rebuttal briefs. Interested
parties may submit case briefs within 30
days of the date of publication of this
notice. Rebuttal briefs, which must be
limited to issues raised in the case
briefs, may be filed not later than 35
days after the date of publication of this
notice. Parties who submit case briefs or
rebuttal briefs in this proceeding are
requested to submit with each argument
(1) a statement of the issue and (2) a
brief summary of the argument with an
electronic version included.

The Department will issue the final
results of this administrative review,
including the results of its analysis of
issues raised in any such written briefs
or hearing, within 120 days of
publication of these preliminary results.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: December 1, 2004.

Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E4-3529 Filed 12—-6-04; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-351-829]

Hot-Rolled Flat-Rolled Carbon-Quality
Steel From Brazil; Final Results of the
Expedited Sunset Review of the
Countervailing Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On May 3, 2004, the
Department of Commerce (‘“‘the
Department”) initiated a sunset review
of the countervailing duty (“CVD”’)
order on hot-rolled flat-rolled carbon-
quality steel (“hot-rolled steel”) from
Brazil pursuant to section 751(c) of the
Tariff Act of 1930, as amended (‘“the
Act”). See Initiation of Five-Year
(Sunset) Reviews, 69 FR 24118 (May 3,
2004). On the basis of a notice of intent
to participate and adequate substantive
responses filed on behalf of domestic
interested parties and inadequate
response from respondent interested
parties (in this case, no response), the
Department conducted an expedited
(120-day) sunset review. As a result of
this review, the Department finds that
revocation of the CVD order would
likely lead to continuation or recurrence
of subsidies at the levels indicated in
the “Final Results of Review” section of
this notice.

EFFECTIVE DATES: December 7, 2004.
FOR FURTHER INFORMATION CONTACT:
Hilary Sadler, Esq., Office of Policy for
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone: (202) 482—4340.
SUPPLEMENTARY INFORMATION:

Background

On May 3, 2004, the Department
initiated a sunset review of the CVD
order on hot-rolled steel from Brazil
pursuant to section 751(c) of the Act.
See Initiation of Five-Year (Sunset)
Reviews, 69 FR 24118 (May 3, 2004).
The Department received notices of
intent to participate and substantive
responses from Nucor Corp. (‘“Nucor”);
Ispat Inland, Inc., and its division Ispat
Inland Flat Products (“Ispat Inland”’);
International Steel Group, Inc.
(“International Steel Group”); Gallatin
Steel Co. (“Gallatin Steel”’); IPSCO Steel
Inc. (“IPSCO”); Steel Dynamics, Inc.
(“Steel Dynamics”); and United States
Steel Corp. (“United States Steel”)
(collectively, “domestic interested
parties”’) within the applicable deadline
specified in section 351.218(d)(1)(i) of

the Sunset Regulations. See Notice of
Gallatin Steel, IPSCO and Steel
Dynamics, May 13, 2004; Notice of
Nucor, May 6, 2004; Notice of United
States Steel, May 18, 2004; Notice of
International Steel Group, May 18, 2004;
Notice of Ispat Inland, May 14, 2004. All
domestic interested parties claimed
interested-party status, under section
771(9)(C) of the Act, as U.S. producers
of the domestic like product. See
Domestic Response of the Domestic
Interested Parties (June 2, 2004). Ispat
Inland, Gallatin Steel, IPSCO, Steel
Dynamics and United States Steel were
petitioners in the investigation and have
been involved in this proceeding since
its inception. Id. at 3. According to the
domestic interested parties in this
review, International Steel Group
formed in 2002 and is the successor to
the original petitioners that no longer
exist: LTV Steel Company, Bethlehem
Steel Corporation, and Weirton Steel
Corporation. Id.

As a result of the lack of respondent
participation in this sunset review,
pursuant to section 751(c)(3)(B) of the
Act and 19 CFR 351.218(e)(1)(ii)(C)(2),
the Department conducted an expedited
(120-day) sunset review of this order.

Scope of Review

For purposes of this order, the
products covered are certain hot-rolled
flat-rolled carbon-quality steel products
of a rectangular shape, of a width of 0.5
inch or greater, neither clad, plated, nor
coated with metal and whether or not
painted, varnished, or coated with
plastics or other non-metallic
substances, in coils (whether or not in
successively superimposed layers)
regardless of thickness, and in straight
lengths, of a thickness less than 4.75
mm and of a width measuring at least
10 times the thickness. Universal mill
plate (i.e., flat-rolled products rolled on
four faces or in a closed box pass, of a
width exceeding 150 mm, but not
exceeding 1250 mm and of a thickness
of not less than 4 mm, not in coils and
without patterns in relief) of a thickness
not less than 4.0 mm is not included
within the scope of these investigations.

Specifically included in this scope are
vacuum degassed, fully stabilized
(commonly referred to as interstitial-free
(“IF*")) steels, high strength low alloy
(“HSLA”) steels, and the substrate for
motor lamination steels. IF steels are
recognized as low carbon steels with
micro-alloying levels of elements such
as titanium and/or niobium added to
stabilize carbon and nitrogen elements.
HSLA steels are recognized as steels
with micro-alloying levels of elements
such as chromium, copper, niobium,
titanium, vanadium, and molybdenum.
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The substrate for motor lamination
steels contains micro-alloying levels of
elements such as silicon and aluminum.
Steel products to be included in the
scope of this order, regardless of HTSUS
definitions, are products in which: (1)
Iron predominates, by weight, over each
of the other contained elements; (2) the
carbon content is 2 percent or less, by
weight; and (3) none of the elements
listed below exceeds the quantity, by
weight, respectively indicated: 1.80
percent of manganese, or 1.50 percent of
silicon, or 1.00 percent of copper, or
0.50 percent of aluminum, or 1.25
percent of chromium, or 0.30 percent of
cobalt, or 0.40 percent of lead, or 1.25
percent of nickel, or 0.30 percent of

tungsten, or 0.012 percent of boron, or
0.10 percent of molybdenum, or 0.10
percent of niobium, or 0.41 percent of
titanium, or 0.15 percent of vanadium,
or 0.15 percent of zirconium.

All products that meet the physical
and chemical description provided
above are within the scope of this order
unless otherwise excluded. The
following products, by way of example,
are outside and/or specifically excluded
from the scope of this agreement:

e Alloy hot-rolled steel products in
which at least one of the chemical
elements exceeds those listed above
(including e.g., ASTM specifications
A543, A387, A514, A517, and A506).

e SAE/AISI grades of series 2300 and
higher.

¢ Ball bearing steels, as defined in the
HTSUS.

e Tool steels, as defined in the
HTSUS.

e Silico-manganese (as defined in the
HTSUS) or silicon electrical steel with
a silicon level exceeding 1.50 percent.

e ASTM specifications A710 and
A736.

e USS Abrasion-resistant steels (USS
AR 400, USS AR 500).

e Hot-rolled steel coil which meets
the following chemical, physical and
mechanical specifications:

C Mn

P S Si

Cr Cu Ni

0.10-0.14% .ccvvvveiiiiiiiciis 0.90% Max

0.025% Max | 0.005% Max | 0.30-0.50%

0.30-0.50% 0.20-0.40% 0.20% Max

Width = 44.80 inches maximum;
Thickness = 0.063-0.198 inches; Yield

Strength = 50,000 ksi minimum; Tensile
Strength = 70,000—88,000 psi.

¢ Hot-rolled steel coil which meets
the following chemical, physical and
mechanical specifications:

C Mn P S Si Cr Cu Ni
0.10-0.16% eevveereeeeieeeeieeene 0.70-0.90% 0.025% Max | 0.006% Max | 0.30-0.50% 0.30-0.50% 0.25% Max 0.20% Max
Mo
0.21% Max

Width = 44.80 inches maximum;
Thickness = 0.350 inches maximum;

Yield Strength = 80,000 ksi minimum;
Tensile Strength = 105,000 psi Aim.

® Hot-rolled steel coil which meets
the following chemical, physical and
mechanical specifications:

c Mn P s Si Cr Cu Ni
0.10-0.14% ..vvoooveeeeeere 1.30-1.80% | 0.025% Max | 0.005% Max | 0.30-0.50% | 0.50-0.70% | 0.20-0.40% | 0.20% Max
V(wt.) ..|Ccb

0.10% MaX «..ovveeoreeeerrrceen 0.08% Max

Width = 44.80 inches maximum;
Thickness = 0.350 inches maximum;

Yield Strength = 80,000 ksi minimum;
Tensile Strength = 105,000 psi Aim.

¢ Hot-rolled steel coil which meets
the following chemical, physical and
mechanical specifications:

C Mn P S Si Cr Cu Ni
0.15% Max ......coeveevvvveeeeeeeeennns 1.40% Max 0.025% Max | 0.010% Max | 0.50% Max 1.00% Max 0.50% Max 0.20% Max
ND o Ca Al
0.005% Min .....coovevvvveeeeeeeenns Treated 0.01-0.07%

Width = 39.37 inches; Thickness =
0.181 inches maximum; Yield Strength
= 70,000 psi minimum for thicknesses
<0.148 inches and 65,000 psi minimum
for thicknesses <0.148 inches; Tensile
Strength = 80,000 psi minimum.

e Hot-rolled dual phase steel, phase-
hardened, primarily with a ferritic-
martensitic microstructure, contains 0.9
percent up to and including 1.5 percent
silicon by weight, further characterized
by either (i) tensile strength between

540 N/mm? and 640 N/mm? and an
elongation percentage > 26 percent for
thicknesses of 2 mm and above, or (ii)
a tensile strength between 590 N/mm?2
and 690 N/mm? and an elongation
percentage > 25 percent for thicknesses
of 2 mm and above.

e Hot-rolled bearing quality steel,
SAE grade 1050, in coils, with an
inclusion rating of 1.0 maximum per
ASTME 45, Method A, with excellent
surface quality and chemistry

restrictions as follows: 0.012 percent
maximum phosphorus, 0.015 percent
maximum sulfur, and 0.20 percent
maximum residuals including 0.15
percent maximum chromium.

e Grade ASTM A570-50 hot-rolled
steel sheet in coils or cut lengths, width
of 74 inches (nominal, within ASTM
tolerances), thickness of 11 gauge (0.119
inch nominal), mill edge and skin
passed, with a minimum copper content
0f 0.20%.
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The merchandise subject to this
agreement is classified in the
Harmonized Tariff Schedule of the
United States (HTSUS) at subheadings:
7208.10.15.00, 7208.10.30.00,
7208.10.60.00, 7208.25.30.00,
7208.25.60.00, 7208.26.00.30,
7208.26.00.60, 7208.27.00.30,
7208.27.00.60, 7208.36.00.30,
7208.36.00.60, 7208.37.00.30,
7208.37.00.60, 7208.38.00.15,
7208.38.00.30, 7208.38.00.90,
7208.39.00.15, 7208.39.00.30,
7208.39.00.90, 7208.40.60.30,
7208.40.60.60, 7208.53.00.00,
7208.54.00.00, 7208.90.00.00,
7210.70.30.00, 7210.90.90.00,
7211.14.00.30, 7211.14.00.90,
7211.19.15.00, 7211.19.20.00,
7211.19.30.00, 7211.19.45.00,
7211.19.60.00, 7211.19.75.30,
7211.19.75.60, 7211.19.75.90,
7212.40.10.00, 7212.40.50.00,
7212.50.00.00. Certain hot-rolled flat-
rolled carbon-quality steel covered by
this order, including: vacuum degassed,
fully stabilized; high strength low alloy;

and the substrate for motor lamination
steel may also enter under the following
tariff numbers: 7225.11.00.00,
7225.19.00.00, 7225.30.30.50,
7225.30.70.00, 7225.40.70.00,
7225.99.00.90, 7226.11.10.00,
7226.11.90.30, 7226.11.90.60,
7226.19.10.00, 7226.19.90.00,
7226.91.50.00, 7226.91.70.00,
7226.91.80.00, and 7226.99.00.00.
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
merchandise under this order is
dispositive.

Analysis of Comments Received

All issues raised in this review are
addressed in the “Issues and Decision
Memorandum” (“Decision
Memorandum”’) from Ronald K.
Lorentzen, Acting Director, Office of
Policy, Import Administration, to James
J. Jochum, Assistant Secretary for Import
Administration, dated November 29,
2004, which is hereby adopted by this
notice. The issues discussed in the

accompanying Decision Memorandum
include the likelihood of continuation
or recurrence of countervailable
subsidies, the net subsidy likely to
prevail were the order revoked, and the
nature of the subsidy. Parties can find

a complete discussion of all issues
raised in this review and the
corresponding recommendations in this
public memorandum which is on file in
the Central Records Unit, room B—099,
of the main Commerce building. In
addition, a complete version of the
Decision Memorandum can be accessed
directly on the Web at http://
ia.ita.doc.gov/frn, under the heading
“December 2004.” The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Final Results of Review

We determine that revocation of the
CVD order on hot-rolled steel from
Brazil would be likely to lead to
continuation or recurrence of
countervailable subsidies at the rates
listed below:

Producers/Exporters

Net countervailable

Usinas Siderugicas de Minas Gerais and Companhia Siderugica Paulista (“USIMINAS/ COSIPA”)
Companhia Siderugica Nacional (“CSN”) .....cceiiiiieriiirerrere et

All Others

subsidy

(percent)
............................... 9.67
6.35
7.81

This notice also serves as the only
reminder to parties subject to
administrative protective orders
(“APQ”) of their responsibility
concerning the return or destruction of
proprietary information disclosed under
APO in accordance with 19 CFR
351.305 of the Department’s regulations.
Timely notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanction.

We are issuing and publishing the
results and notice in accordance with
sections 751(c), 752, and 777(i)(1) of the
Act.

Dated: November 29, 2004.

James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. E4—3480 Filed 12—6—04; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration
[C-475-819 ]

Certain Pasta from ltaly: Final Results
of the Seventh Countervailing Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
U.S. Department of Commerce.
ACTION: Notice of final results of
countervailing duty administrative
review.

SUMMARY: On July 30, 2004, the U.S.
Department of Commerce published in
the Federal Register its preliminary
results of the administrative review of
the countervailing duty order on certain
pasta from Italy for the period January
1, 2002 through December 31, 2002.
Based on information received since the
preliminary results and our analysis of
the comments received, we have revised
the net subsidy rates for Pasta Zara
S.p.A./Pasta Zara 2 S.p.A. and Pastificio
Corticella S.p.A./Pastificio Combattenti
S.p.A. Therefore, the final results differ
from the preliminary results. The final
net subsidy rates for the reviewed

companies are listed below in the
section entitled ‘“Final Results of
Review.”

EFFECTIVE DATE: December 7, 2004.

FOR FURTHER INFORMATION CONTACT:
Melani Miller Harig or Andrew Smith,
AD/CVD Operations, Office 1, Import
Administration, U.S. Department of
Commerce, Room 3099, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone (202) 482—0116
and (202) 482-1276, respectively.

SUPPLEMENTARY INFORMATION:
Case History

On July 24, 1996, the U.S. Department
of Commerce (“‘the Department”’)
published a countervailing duty order
on certain pasta (“pasta” or “subject
merchandise”) from Italy. See Notice of
Countervailing Duty Order and
Amended Final Affirmative
Countervailing Duty Determination:
Certain Pasta From Italy, 61 FR 38544
(July 24, 1996).

In accordance with 19 CFR
351.213(b), this review of the order
covers the following producers or
exporters of the subject merchandise for
which a review was specifically
requested: Pastificio Fratelli Pagani
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S.p.A. (“Pagani”), Pastificio Corticella
S.p.A./Pastificio Combattenti S.p.A.
(collectively, “Corticella/Combattenti”),
Pasta Zara S.p.A./Pasta Zara 2 S.p.A.
(“Pasta Zara 2°) (collectively ‘Pasta
Zara/Pasta Zara 2”’), Pasta Lensi S.r.l.
(“Lensi”),2 and Pastificio Carmine
Russo S.p.A./Pastificio Di Nola S.p.A..

Based on withdrawal of the request
for review, we rescinded this
administrative review for Pastificio
Antonio Pallante S.r.l. (See Certain
Pasta from Italy: Preliminary Results
and Partial Rescission of the Seventh
Countervailing Duty Administrative
Review, 69 FR 45676 (July 30, 2004)
(“Preliminary Results’).)

Since the publication of the
Preliminary Results, case briefs were
submitted on August 30, 2004 by Pasta
Zara/Pasta Zara 2 and Corticella/
Combattenti. The Department did not
conduct a hearing in this review
because none was requested.

Scope of the Review

Imports covered by this review are
shipments of certain non—egg dry pasta
in packages of five pounds (2.27
kilograms) or less, whether or not
enriched or fortified or containing milk
or other optional ingredients such as
chopped vegetables, vegetable purees,
milk, gluten, diastases, vitamins,
coloring and flavorings, and up to two
percent egg white. The pasta covered by
this scope is typically sold in the retail
market, in fiberboard or cardboard
cartons, or polyethylene or
polypropylene bags of varying
dimensions.

Excluded from the scope of this
review are refrigerated, frozen, or
canned pastas, as well as all forms of
egg pasta, with the exception of non—egg
dry pasta containing up to two percent
egg white. Also excluded are imports of
organic pasta from Italy that are
accompanied by the appropriate
certificate issued by the Instituto
Mediterraneo Di Certificazione,
Bioagricoop S.r.l., QC&I International
Services, Ecocert Italia, Consorzio per il
Controllo dei Prodotti Biologici,
Associazione Italiana per 1’Agricoltura
Biologica, or Codex S.r.L. In addition,
based on publicly available information,
the Department has determined that, as
of August 4, 2004, imports of organic
pasta from Italy that are accompanied by

1During the first part of the period of review
(calendar year 2002) (“POR”), Pasta Zara 2 was
named Societa per Azioni Pasta Giulia S.p.A; on
September 9, 2002, the company changed its name
to Pasta Zara 2.

2Lensi is the successor-in-interest to IAPC Italia
S.r.l. See Notice of Final Results of Antidumping
and Countervailing Duty Changed Circumstances
Reviews: Certain Pasta from Italy, 68 FR 41553 (July
14, 2003).

the appropriate certificate issued by
Bioagricert S.r.l. are also excluded from
this order. See Memorandum from Eric
B. Greynolds to Melissa G. Skinner,
dated August 4, 2004, which is on file
in the Department’s Central Records
Unit (““CRU”) in Room B—099 of the
main Department building.

The merchandise subject to review is
currently classifiable under items
1901.90.9095 and 1902.19.20 of the
Harmonized Tariff Schedule of the
United States (“HTSUS”’). Although the
HTSUS subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
subject to the order is dispositive.

Scope Rulings

The Department has issued the
following scope rulings to date:

(1) On August 25, 1997, the
Department issued a scope ruling that
multicolored pasta, imported in kitchen
display bottles of decorative glass that
are sealed with cork or paraffin and
bound with raffia, is excluded from the
scope of the antidumping and
countervailing duty orders. See
Memorandum from Edward Easton to
Richard Moreland, dated August 25,
1997, which is on file in the CRU.

(2) On July 30, 1998, the Department
issued a scope ruling finding that
multipacks consisting of six one—pound
packages of pasta that are shrink—
wrapped into a single package are
within the scope of the antidumping
and countervailing duty orders. See
Letter from Susan H. Kuhbach to
Barbara P. Sidari, dated July 30, 1998,
which is available in the CRU.

(3) On October 23, 1997, the
petitioners filed an application
requesting that the Department initiate
an anti—circumvention investigation of
Barilla S.r.L. (“Barilla’), an Italian
producer and exporter of pasta. The
Department initiated the investigation
on December 8, 1997. See Initiation of
Anti-Circumvention Inquiry on
Antidumping Duty Order on Certain
Pasta From Italy, 62 FR 65673
(December 15, 1997). On October 5,
1998, the Department issued its final
determination that, pursuant to section
781(a) of the Tariff Act of 1930, as
amended by the Uruguay Round
Agreements Act effective January 1,
1995 (“‘the Act”), circumvention of the
antidumping order on pasta from Italy
was occurring by reason of exports of
bulk pasta from Italy produced by
Barilla which subsequently were
repackaged in the United States into
packages of five pounds or less for sale
in the United States. See Anti-
Circumvention Inquiry of the
Antidumping Duty Order on Certain

Pasta from Italy: Affirmative Final
Determination of Circumvention of the
Antidumping Duty Order, 63 FR 54672
(October 13, 1998).

(4) On October 26, 1998, the
Department self-initiated a scope
inquiry to determine whether a package
weighing over five pounds as a result of
allowable industry tolerances is within
the scope of the antidumping and
countervailing duty orders. On May 24,
1999, we issued a final scope ruling
finding that, effective October 26, 1998,
pasta in packages weighing or labeled
up to (and including) five pounds four
ounces is within the scope of the
antidumping and countervailing duty
orders. See Memorandum from John
Brinkmann to Richard Moreland, dated
May 24, 1999, which is available in the
CRU.

(5) On April 27, 2000, the Department
self-initiated an anti—circumvention
inquiry to determine whether Pagani’s
importation of pasta in bulk and
subsequent repackaging in the United
States into packages of five pounds or
less constitutes circumvention with
respect to the antidumping and
countervailing duty orders on pasta
from Italy pursuant to section 781(a) of
the Act and 19 CFR 351.225(b). See
Certain Pasta from Italy: Notice of
Initiation of Anti-circumvention Inquiry
of the Antidumping and Countervailing
Duty Orders, 65 FR 26179 (May 5, 2000).
On September 19, 2003, we published
an affirmative finding of the anti—
circumvention inquiry. See Anti-
Circumvention Inquiry of the
Antidumping and Countervailing Duty
Orders on Certain Pasta from Italy:
Affirmative Final Determinations of
Circumvention of Antidumping and
Countervailing Duty Orders, 68 FR
54888 (September 19, 2003).

Period of Review

The period for which we are
measuring subsidies, or POR, is January
1, 2002 through December 31, 2002.

Analysis of Comments Received

All issues raised by the interested
parties to this administrative review in
the case briefs are addressed in the
November 29, 2004 “Issues and
Decision Memorandum” from Barbara
E. Tillman, Acting Deputy Assistant
Secretary for Import Administration, to
James J. Jochum, Assistant Secretary for
Import Administration (“Decision
Memorandum”), which is hereby
adopted by this notice. Attached to this
notice as an appendix is a list of the
issues which parties have raised and to
which we have responded in the
Decision Memorandum. Parties can find
a complete discussion of all issues
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raised in this review and the
corresponding recommendations in this
public memorandum which is on file in
the CRU. In addition, a complete
version of the Decision Memorandum
can be accessed directly on the Internet
at http://ia.ita.doc.gov/frn/ under the
heading “Italy.” The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Changes to the Preliminary Results

Based on our analysis of the
comments submitted in the case briefs,
we have made changes in our
calculation of the net subsidy rates for
Pasta Zara/Pasta Zara 2 and Corticella/
Combattenti. These changes are
discussed in the relevant section of the
Decision Memorandum.

Final Results of Review

In accordance with section
751(a)(1)(A) of the Act and 19 CFR
351.221(b)(5), we calculated an
individual subsidy rate for each
producer/exporter covered by this
administrative review. For the period
January 1, 2002 through December 31,
2002, we determine the net subsidy
rates for producers/exporters under
review to be those specified in the chart
shown below:

Producer/Exporter

Net Subsidy Rate

Pastificio Fratelli Pagani S.P.A. ..ttt h et h e h e e h e bt r e e
Pastificio Corticella S.p.A./Pastificio Combattenti S.p.A. ....oooe e e e e e e eneee s
Pasta Zara S.p.A./Pasta Zara 2 S.p.A./Societa per Azioni Pasta Giulia S.p.A
Pasta Lensi S.r.l. oo
Pastificio Carmine Russo S.p.A./Pastificio Di NOIa S.P.A. ... e

0.06 percent (de minimis)
0.09 percent (de minimis)
0.30 percent (de minimis)
0.00 percent (de minimis)
0.16 percent (de minimis)

The calculations will be disclosed to
the interested parties in accordance
with 19 CFR 351.224(b).

Because the countervailing duty rates
for all of the above—noted companies are
less than 0.5 percent and, consequently,
de minimis, we will instruct U.S.
Customs and Border Protection
(“Customs”) to liquidate entries during
the period January 1, 2002 through
December 31, 2002 without regard to
countervailing duties in accordance
with 19 CFR 351.106(c)(1). The
Department will issue appropriate
instructions directly to Customs within
15 days of publication of these final
results of this review.

For all other companies that were not
reviewed (except Barilla G. e R. F.1li
S.p.A. and Gruppo Agricoltura Sana
S.r.L., which are excluded from the
order), the Department has directed
Customs to assess countervailing duties
on all entries between January 1, 2002
and December 31, 2002 at the rates in
effect at the time of entry.

The Department will also instruct
Customs to collect cash deposits of
estimated countervailing duties for the
above—noted companies at the above—
noted rates on the f.o0.b. value of all
shipments of the subject merchandise
from the producers/exporters under
review that are entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of the final
results of this administrative review. For
all non-reviewed firms (except Barilla
G.eR. F.li S.p.A. and Gruppo
Agricoltura Sana S.r.L., which are
excluded from the order), we will
instruct Customs to collect cash
deposits of estimated countervailing
duties at the most recent company—
specific or all-others rate applicable to
the company. These rates shall apply to

all non-reviewed companies until a
review of a company assigned these
rates is requested.

This notice serves as a reminder to
parties subject to administrative
protective order (“APO”) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: November 29, 2004.

James J. Jochum,

Assistant Secretary for Import
Administration.

Appendix

List of Comments and Issues in the
Decision Memorandum

Comment 1: Corticella/Combattenti and
Sgravi Benefits

Comment 2: Benefit for Pasta Zara/Pasta
Zara 2’s First Law 908/55 Fondo di
Rotazione Iniziative Economiche
(Revolving Fund for Economic
Initiatives) (“FRIE”) Loan

Comment 3: Benefit for Pasta Zara 2’s
Second Law 908/55 FRIE Loan

[FR Doc. E4-3476 Filed 12—6—04; 8:45 am]|
BILLING CODE: 3510-DS—P

DEPARTMENT OF COMMERCE
International Trade Administration

North American Free Trade Agreement,
Article 1904 NAFTA Panel Reviews;
Notice of Panel Decision

AGENCY: NAFTA Secretariat, United
States Section, International Trade
Administration, Department of
Commerce.

ACTION: Notice of panel decision.

SUMMARY: On December 1, 2004, the
binational panel issued its decision in
the review of the final results of the
affirmative countervailing duty re-
determination on remand made by the
International Trade Administration
(ITA) respecting Certain Softwood
Lumber Products from Canada
(Secretariat File No. USA-CDA-2002—
1904-03) affirmed in part and remanded
in part the re-determination of the
Department of Commerce. The
Department will return the
determination on remand no later than
January 24, 2005. A copy of the
complete panel decision is available
from the NAFTA Secretariat.

FOR FURTHER INFORMATION CONTACT:
Caratina L. Alston, United States
Secretary, NAFTA Secretariat, Suite
2061, 14th and Constitution Avenue,
Washington, DC 20230, (202) 482—-5438.
SUPPLEMENTARY INFORMATION: Chapter
19 of the North American Free-Trade
Agreement (‘“Agreement”’) establishes a
mechanism to replace domestic judicial
review of final determinations in
antidumping and countervailing duty
cases involving imports from the other
country with review by independent
binational panels. When a Request for
Panel Review is filed, a panel is
established to act in place of national
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courts to review expeditiously the final
determination to determine whether it
conforms with the antidumping or
countervailing duty law of the country
that made the determination.

Under Article 1904 of the Agreement,
which came into force on January 1,
1994, the Government of the United
States, the Government of Canada and
the Government of Mexico established
Rules of Procedure for Article 1904
Binational Panel Reviews (“Rules’).
These Rules were published in the
Federal Register on February 23, 1994
(59 FR 8686).

Panel Decision: On December 1, 2004,
the Binational Panel remanded the
Department of Commerce’s final
countervailing duty determination on
remand. The following issues were
remanded to the Department:

(1) The Department is directed to
reinstate the C$3.46 profit figure in
computing the log-seller profit in
Alberta.

(2) The Department is directed to
include in the Quebec benchmarks the
volume of logs for which the Syndicate
data does not indicate prices, or to
explain why it should not do so, or why
it cannot do so.

(3) The Department is directed to
adjust the Quebec benchmarks by
deducting log-seller profit from both the
import and Syndicate prices.

(4) The Department is directed to
consider the conversion factor to be
used to convert Syndicate prices in
Quebec to cubic meters where the data
is reported in other forms.

(5) The Department is directed to
include Balsam Fir and Larch in the
Ontario SPF benchmark.

(6) The Department is directed to
correct the clerical error in the import
statistics for Ontario which grossly
inflated the benchmark.

(7) The Department is directed to
examine the issue of log-seller profit in
Ontario. If the Department determines
that it is appropriate to use a surrogate
profit figure from some other province,
it is directed to explain its choice.

(8) The Department is directed to
redetermine the net benefit for Ontario.

(9) The Department is directed to
recalculate the British Columbia
benchmark taking into account actual
market conditions in that province. In
so doing, the Department must perform
separate benefit calculations for the
Coast and for the Interior using data
available for each region.

(10) The Department is directed to
apply recalculated profit figures for
Alberta and Quebec in calculating
British Columbia stumpage benefits.

(11) The Department is directed to
eliminate the import data in the

surrogate benchmarks for Saskatchewan
and Manitoba.

(12) If the Department’s benchmark
calculations result in a higher benefit for
Quebec or Ontario, the Department is
directed to exclude additional sales that
might erroneously be attributed to Bois
Omega.

The Investigating Authority is
directed to complete its remand
determination by January 24, 2005.

Dated: December 2, 2004.
Caratina L. Alston,
United States Secretary, NAFTA Secretariat.
[FR Doc. E4-3512 Filed 12—6—04; 8:45 am]|
BILLING CODE 3510-GT-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

[Docket No. 2004-P-050]

Changes to Patent Fees Under the
Consolidated Appropriations Act, 2005

AGENCY: United States Patent and
Trademark Office, Commerce.
ACTION: Notice.

SUMMARY: If enacted in its present form,
the Consolidated Appropriations Act,
2005 (Consolidated Appropriations
Act), will revise patent fees in general,
including maintenance fees, and will
provide for a search fee and
examination fee that are separate from
the filing fee, during fiscal years 2005
and 2006. This notice provides advance
notice to the public of the changes to
patent fees in the Consolidated
Appropriations Act. In particular, with
respect to maintenance fees, this notice
advises the public to remain vigilant as
to the effective date of the Consolidated
Appropriations Act and to consider
paying maintenance fees early or taking
other appropriate steps to ensure that
their patents remain in force.

FOR FURTHER INFORMATION CONTACT: The
Office of Patent Legal Administration,
Office of the Deputy Commissioner for
Patent Examination Policy, by telephone
at (571) 272-7701 or by electronic mail
message over the Internet at
PatentPracticec@USPTO.gov.

SUPPLEMENTARY INFORMATION: H.R. 4818,
the Consolidated Appropriations Act,
2005 (Consolidated Appropriations Act)
would, upon enactment, revise certain
patent application and maintenance
fees; provide separate fees for a basic
filing fee, a search fee, and an
examination fee; and require an
additional fee for any patent application
whose specification and drawings
exceed 100 sheets of paper (application
size fee).

The new patent fees become effective
on the date the President signs the
Consolidated Appropriations Act. The
fees will remain in effect during the
remainder of fiscal year 2005 and during
fiscal year 2006. The USPTO expects the
Consolidated Appropriations Act to be
signed by the President in December.

The patent maintenance fee changes
apply to any maintenance fee payment
made on or after the date of enactment
of the Consolidated Appropriations Act,
regardless of the filing or issue date of
the patent for which the fee is
submitted. The revised maintenance
fees take effect on the date the
Consolidated Appropriations Act is
signed by the President. For example, if
the President signs the Consolidated
Appropriations Act at noon on
December 8, 2004, any maintenance fee
paid at any time on December 8, 2004,
or thereafter, would be subject to the
revised maintenance fee amounts set
forth in the Consolidated
Appropriations Act, regardless of
whether the President signs the
Consolidated Appropriations Act before
or after the payment is made. For this
reason, persons paying the second and
third maintenance fees may want to
consider: (1) Authorizing payment of
any deficiency from a deposit account;
or (2) paying the maintenance fee with
sufficient time remaining in the
payment window to allow for a timely
payment of any fee deficiency due to the
enactment of the Consolidated
Appropriations Act. This is especially
important if paying via the USPTO’s
Internet Web site since there may be
some delay in updating maintenance fee
information on the USPTO’s Office of
Finance On-Line Shopping Web page
and maintenance fees must be timely
paid in the appropriate amount to avoid
expiration of a patent.

The new basic filing fee (or national
fee), search fee, examination fee, and
application size fee will apply to
national patent applications filed on or
after the date of enactment of the
Consolidated Appropriations Act and to
international patent applications in
which the basic national fee is paid on
or after the date of enactment. The filing
fee (or national fee), search fee, and
examination fee are due on filing. If the
filing fee (or national fee) is paid on
filing, but the search fee and/or
examination fee is missing, the USPTO
will issue a notice requiring that any
missing search fee and examination fee
(but no surcharge until further notice)
be paid within a specified period of
time in order to avoid abandonment.
Thus, if at least the full basic filing fee
in effect on the date of enactment of the
Consolidated Appropriations Act is paid
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on or after the date of enactment of the
Consolidated Appropriations Act, the
USPTO will issue a notice requiring any
balance of the search fee and the
examination fee (but no surcharge).

Since the changes to the patent fees
take effect on the date the Consolidated
Appropriations Act is signed by the
President, there will be applications
filed on or after the effective date that
may not include the revised fees set
forth in the Consolidated
Appropriations Act. For example, if the
President signs the Consolidated
Appropriations Act at noon on
December 8, 2004, any application filed
(before or after noon) on December 8,
2004, or thereafter, would be subject to
the basic filing fee, search fee,
examination fee and the revised patent
application fees set forth in the
Consolidated Appropriations Act.

The remaining patent application fee
changes, including the excess claims
fees, extension of time fees, and appeal
fees, apply to any fee payment made on
or after the date of enactment of the
Consolidated Appropriations Act,
regardless of the filing date of the
application for which the fee is
submitted.

The USPTO will post additional
information on its Internet Web site
(http://www.uspto.gov) as soon as
possible after enactment of the
Consolidated Appropriations Act.
USPTO customers should monitor the
USPTO’s Internet Web site frequently
for current patent fee information.

Payments from foreign countries must
be payable and immediately negotiable
in the United States for the full amount
of the fee required.

Dated: December 2, 2004.
Jon W. Dudas,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 04-26853 Filed 12—3—04; 9:45 am]|
BILLING CODE 3510-16-P

action on imports from China of other
synthetic filament fabric (Category 620).

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Solicitation of Public Comments on
Request for Textile and Apparel
Safeguard Action on Imports from
China

December 2, 2004.

AGENCY: The Committee for the
Implementation of Textile Agreements
(the Committee)

ACTION: Solicitation of public comments
concerning a request for safeguard

SUMMARY: The Committee has received a
request from the National Council of
Textile Organizations, the National
Textile Association, the American
Manufacturing Trade Action Coalition,
and UNITE HERE! (Requestors) asking
the Committee to limit imports from
China of other synthetic filament fabric
in accordance with the textile and
apparel safeguard provision of the
Working Party on the Accession of
China to the World Trade Organization
(the Accession Agreement). The
Committee hereby solicits public
comments on this request.
FOR FURTHER INFORMATION CONTACT: Jay
Dowling, Office of Textiles and Apparel,
U.S. Department of Commerce, (202)
482-4058.
SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agriculture
Act of 1956, as amended; Executive Order
11651, as amended.

BACKGROUND:

The textile and apparel safeguard
provision of the Accession Agreement
provides for the United States and other
members of the World Trade
Organization that believe imports of
Chinese origin textile and apparel
products are, due to market disruption,
threatening to impede the orderly
development of trade in these products
to request consultations with China
with a view to easing or avoiding the
disruption. Pursuant to this provision, if
the United States requests consultations
with China, it must, at the time of the
request, provide China with a detailed
factual statement showing (1) the
existence or threat of market disruption;
and (2) the role of products of Chinese
origin in that disruption.” Beginning on
the date that it receives such a request,
China must restrict its shipments to the
United States to a level no greater than
7.5 percent (6 percent for wool product
categories) above the amount entered
during the first 12 months of the most
recent 14 months preceding the request.
If exports from China exceed that
amount, the United States may enforce
the restriction.

The Committee has published
procedures (the Procedures) it follows
in considering requests for Accession
Agreement textile and apparel safeguard
actions (68 FR 27787, May 21, 2003; 68
FR 49440, August 18, 2003), including
the information that must be included
in such requests in order for the
Committee to consider them.

On November 8, 2004, the Requestors
asked the Committee to impose an
Accession Agreement textile and

apparel safeguard action on imports
from China of other synthetic filament
fabric (Category 620) on the ground that
an anticipated increase in imports of
other synthetic filament fabric after
January 1, 2005, threatens to disrupt the
U.S. market for other synthetic filament
fabric. For a list of the products
included in Category 620, see “Textile
Correlation” at http://otexa.ita.doc/
corr.htm. The request is available at
http://otexa.ita.doc.gov/
Safeguard__intro.htm. In light of the
considerations set forth in the
Procedures, the Committee has
determined that the Requestors have
provided the information necessary for
the Committee to consider the request.

The Committee is soliciting public
comments on the request, in particular
with regard to whether there is a threat
of disruption to the U.S. market for
other synthetic filament fabric and, if so,
the role of Chinese-origin other
synthetic filament fabric in that
disruption. To this end, the Committee
seeks relevant information addressing
factors such as the following, which
may be relevant in the particular
circumstances of this case, involving a
product under a quota that will be
removed on January 1, 2005: (1)
Whether imports of other synthetic
filament fabric from China are entering,
or are expected to enter, the United
States at prices that are substantially
below prices of the like or directly
competitive U.S. product, and whether
those imports are likely to have a
significant depressing or suppressing
effect on domestic prices of the like or
directly competitive U.S. product or are
likely to increase demand for further
imports from China; (2) Whether exports
of Chinese-origin other synthetic
filament fabric to the United States are
likely to increase substantially and
imminently (due to existing unused
production capacity, to capacity that
can easily be shifted from the
production of other products to the
production of other synthetic filament
fabric, or to an imminent and
substantial increase in production
capacity or investment in production
capacity), taking into account the
availability of other markets to absorb
any additional exports; (3) Whether
Chinese-origin other synthetic filament
fabric that is presently sold in the
Chinese market or in third-country
markets will be diverted to the U.S.
market in the imminent future (for
example, due to more favorable pricing
in the U.S. market or to existing or
imminent import restraints into third
country markets); (4) The level and the
extent of any recent change in
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inventories of other synthetic filament
fabric in China or in U.S. bonded
warehouses; (5) Whether conditions of
the domestic industry of the like or
directly competitive product
demonstrate that market disruption is
likely (as may be evident from any
anticipated factory closures or decline
in investment in the production of other
synthetic filament fabric, and whether
actual or anticipated imports of
Chinese-origin other synthetic filament
fabric are likely to affect the
development and production efforts of
the U.S. other synthetic fabric industry;
and (6) Whether U.S. managers,
retailers, purchasers, importers, or other
market participants have recognized
Chinese producers of other synthetic
filament fabric as potential suppliers
(for example, through pre-qualification
procedures or framework agreements).
Comments may be submitted by any
interested person. Comments must be
received no later than January 6, 2005.
Interested persons are invited to submit
ten copies of such comments to the
Chairman, Committee for the
Implementation of Textile Agreements,
Room 3001A, U.S. Department of
Commerce, 14th and Constitution
Avenue N.W., Washington, DC 20230.
The Committee will protect any
business confidential information that is
marked “business confidential” from
disclosure to the full extent permitted
by law. To the extent that business
confidential information is provided,
two copies of a non-confidential version
must also be provided in which
business confidential information is
summarized or, if necessary, deleted.
Comments received, with the exception
of information marked “business
confidential”, will be available for
inspection between Monday - Friday,
8:30 a.m and 5:30 p.m in the Trade
Reference and Assistance Center Help
Desk, Suite 800M, USA Trade
Information Center, Ronald Reagan
Building, 1300 Pennsylvania Avenue,
NW, Washington, DC, (202) 482-3433.
The Committee will make a
determination within 60 calendar days
of the close of the comment period as
to whether the United States will
request consultations with China. If the
Committee is unable to make a
determination within 60 calendar days,
it will cause to be published a notice in
the Federal Register, including the date
by which it will make a determination.
If the Committee makes a negative
determination, it will cause this
determination and the reasons therefore
to be published in the Federal Register.
If the Committee makes an affirmative
determination that imports of Chinese
origin other synthetic filament fabric

threaten to disrupt the U.S. market, the
United States will request consultations
with China with a view to easing or
avoiding the disruption.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. E4-3530 Filed 12—-6—04; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF DEFENSE
Department of the Army

Availability of U.S. Patent and U.S.
Patent Applications for Non-Exclusive,
Exclusive, or Partially Exclusive
Licensing

AGENCY: Department of the Army, DoD.
ACTION: Notice of availability.

SUMMARY: In accordance with 35 U.S.C.
209 and 37 CFR part 404 announcement
is made of the availability for licensing
of the U.S. Patent Applications and U.S.
Patent for non-exclusive, exclusive, or
partially exclusive licensing listed
under SUPPLEMENTARY INFORMATION. The
invention listed has been assigned to the
United States Government as
represented by the Secretary of the
Army, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
John Biffoni, Intellectual Property
attorney, U.S. Army Research,
Development, and Engineering
Command, Attn: AMSRD-CC (Bldg.
E4435), Aberdeen Proving Ground, MD
21010-5424, phone: (410) 436-1158:
fax: 410—436—2534 or e-mail:
U.John.Biffoni@us.army.mil.

SUPPLEMENTARY INFORMATION:

1. Title: “Collapsing and Telescoping
Baffles for Stirred Vessels.”

Description: The present invention
relates to the field of baffles for use in
stirred vessels, such as reaction
calorimeters. Specifically, the invention
is a set of removable baffles, forming a
system which need not be manufactured
with the vessel itself. Due to its
construction, the baffle system of this
invention is removable and replaceable.

Patent Number: 6,769,800.
Issue Date: August 3, 2004.

Brenda S. Bowen,

Army Federal Register Liaison Officer.

[FR Doc. 04—26804 Filed 12—-6—04; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.

SUMMARY: The Leader, Information
Management Case Services Team,
Regulatory Information Management
Services, Office of the Chief Information
Officer invites comments on the
submission for OMB review as required
by the Paperwork Reduction Act of
1995.

DATES: Interested persons are invited to
submit comments on or before January
7, 2004.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Carolyn Lovett, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or faxed to (202) 395—6974.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Information Management Case Services
Team, Regulatory Information
Management Services, Office of the
Chief Information Officer, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) title; (3) summary of
the collection; (4) description of the
need for, and proposed use of, the
information; (5) respondents and
frequency of collection; and (6)
reporting and/or recordkeeping burden.
OMB invites public comment.
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Dated: November 30, 2004.
Angela C. Arrington,
Leader, Information Management Case
Services Team, Regulatory Information
Management Services, Office of the Chief
Information Officer.

Office of the Undersecretary

Type of Review: New.

Title: Study of Single Sex Schools.

Frequency: One time.

Affected Public: State, local, or tribal
gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 1,280.

Burden Hours: 1,088.

Abstract: The purpose of the Study of
Single Sex Schools is to describe what
is currently known about the
characteristics and effects of single sex
schooling on student achievement and
other outcomes, especially for at-risk
students. Data collection includes
surveys of teachers and principals at all
existing single sex schools (n=18), and
site visit interviews and observations at
a sample of 6 single sex schools and six
matched comparison schools
(coeducational).

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2617. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to U.S. Department
of Education, 400 Maryland Avenue,
SW., Potomac Center, 9th Floor,
Washington, DC 20202—4700. Requests
may also be electronically mailed to the
Internet address OCIO_RIMG®@ed.gov or
faxed to (202) 245-6621. Please specify
the complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Katrina Ingalls at
her e-mail address
Katrina.Ingalls@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—-
800-877-8339.

[FR Doc. E4-3475 Filed 12—-6-04; 8:45 am]|
BILLING CODE 4000-01-P

ELECTION ASSISTANCE COMMISSION

Sunshine Act Notice

AGENCY: Election Assistance
Commission.

ACTION: Notice of public meeting
agenda.

DATE AND TIME: Tuesday, December 14,
2004, 10 a.m.—12 Noon.

PLACE: U.S. Election Assistance
Commission, 1225 New York Ave., NW.,
Suite 1100, Washington, DC 20005.
(Metro Stop: Metro Center.)

AGENDA: The Commission will receive
updates and reports on the following:
Title IT Requirements Payments; Budget
Update; EAC’s 2005 HAVA
Implementation Action Plan; Other
Programmatic Updates and
Administrative Matters.

PERSON TO CONTACT FOR INFORMATION:
Bryan Whitener, Telephone: (202) 566—
3100.

Gracia M. Hillman,

Vice-Chair, U.S. Election Assistance
Commission.

[FR Doc. 04-26947 Filed 12—-3-04; 12:37 pm]
BILLING CODE 6820-YN-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP97-169-004]

Alliance Pipeline L.P.; Notice of
Application

December 1, 2004.

On November 23, 2004, Alliance
Pipeline L.P. (Alliance), pursuant to
section 3 of the Natural Gas Act (NGA),
and Subparts B and C of Part 153 of the
Federal Energy Regulatory
Commission’s (Commission) regulations
under the NGA filed an application to
amend its Presidential Permit (Permit)
to reflect the actual peak day capacity of
the authorized border-crossing facilities
between the United States and Canada.
The current Permit, issued on June 13,
2002, 99 FERC 61,313 (2002), indicates
a peak capacity of 1.8 Billion cubic feet
per day (Bcfd). The proposed
amendment would have the Permit
reflect actual operating experience and
results of recent engineering analyses
not currently reflected in the Permit, all
as more fully set forth in the
application, which is on file with the
Commission, and open for public
inspection. This filing is available for
review at the Commission or may be
viewed on the Commission’s Web site at
http://www.ferc.gov, using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, please contact
FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or for TTY,
contact (202) 502—-8659.

Alliance requests that the
Commission amend the Presidential
Permit to reflect the actual peak day
capacity, a flow which could occur in
very limited circumstances, of 1.875
Bcfd, inclusive of fuel, for the
authorized border-crossing facilities. No
new rates or rate schedules are
proposed. The facilities will continue to
provide improved access to supplies of
natural gas and improve the
dependability of international energy
trade. No changes are proposed to the
currently authorized facilities.

Questions regarding the application
may be directed to: Dennis Prince, Vice
President, Transportation Services and
Business Development, Alliance
Pipeline L.P., 6385 Old Shady Oak
Road, Eden Prairie, Minnesota 55344—
3252 or call (952) 983—1000; and,
William A. Williams and James P. White
at Fulbright & Jaworski L.L.P., Market
Square, 801 Pennsylvania Avenue, NW.,
Washington, DC 20004—-2604 or call
(202) 662-0200.

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before the comment date
below, file with the Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426, a
motion to intervene in accordance with
the requirements of the Commission’s
Rules of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the NGA (18 CFR 157.10). A
person obtaining party status will be
placed on the service list maintained by
the Secretary of the Commission and
will receive copies of all documents
filed by the applicant and by all other
parties. A party must submit 14 copies
of filings made with the Commission
and must mail a copy to the applicant
and to every other party in the
proceeding. Only parties to the
proceeding can ask for court review of
Commission orders in the proceeding.

However, a person does not have to
intervene in order to have comments
considered. The second way to
participate is by filing with the
Secretary of the Commission, as soon as
possible, an original and two copies of
comments in support of or in opposition
to this project. The Commission will
consider these comments in
determining the appropriate action to be
taken, but the filing of a comment alone
will not serve to make the filer a party
to the proceeding. The Commission’s
rules require that persons filing
comments in opposition to the project
provide copies of their protests only to
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the party or parties directly involved in
the protest.

Comments, protests and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link.

Comment Date: December 21, 2004.
Magalie R. Salas,

Secretary.

[FR Doc. E4-3503 Filed 12—-6-04; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP99-301-123]

ANR Pipeline Company; Notice of
Negotiated Rate Filing

November 30, 2004.

Take notice that on November 24,
2004, ANR Pipeline Company (ANR)
tendered for filing and approval an
amendment to an existing tariff sheet
implementing a negotiated rate
agreement between ANR and the
Apache Corporation.

ANR requests that the Commission
accept and approve the subject tariff
sheet to be effective December 1, 2004.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,

888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E4-3496 Filed 12—-6-04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP96-200-134]

CenterPoint Energy Gas Transmission
Company; Notice of Negotiated Rate
Filing

December 1, 2004.

Take notice that on November 22,
2004, CenterPoint Energy Gas
Transmission Company (CEGT)
tendered for filing and approval a
negotiated rate agreement between
CEGT and TPS Dell, L.L.C. CEGT states
that it has entered into an amended firm
service agreement to provide service to
this Shipper to be effective January 1,
2005.

CEGT states it also tendered for filing
as part of its FERC Gas Tariff, Sixth
Revised Volume No. 1, First Revised
Sheet No. 879, to be effective January 1,
2005.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or

before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E4-3502 Filed 12-6-04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP91-161-033]

Columbia Gas Transmission
Corporation; Notice of Refund Report

November 30, 2004.

Take notice that on November 19,
2004, Columbia Gas Transmission
Corporation (Columbia) tendered for
filing its report on the flow-back to
customers of funds received from
insurance carriers for environmental
costs attributable to Columbia’s Docket
No. RP91-161 settlement period.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed on or before
the date as indicated below. Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
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of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208-3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. eastern time on
December 7, 2004.

Magalie R. Salas,

Secretary.

[FR Doc. E4-3492 Filed 12-6-04; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. CP05-29-000, CP05-30-000,
CP05-31-000]

Freebird Gas Storage, LLC.; Notice of
Application

November 29, 2004.

On November 18, 2004, Freebird Gas
Storage LLC (Freebird) filed an
application pursuant to section 7(c) of
the Natural Gas Act and Parts 284 and
157 of the regulations of the Federal
Energy Regulatory Commission
(Commission) requesting: (1) A
certificate of public convenience and
necessity authorizing Freebird to
acquire, own and operate the existing
East Detroit Storage Facility in Lamar
County, Alabama, and to construct, own
and operate expanded facilities that will
accommodate the injection, storage, and
withdrawal of natural gas for redelivery
in interstate commerce; (2) a 284 blanket
certificate to provided open-access firm
and interruptible storage services on be
half of others in interstate commerce,
with pre-granted abandonment of such
services; (3) a 157 blanket certificate to
construct, acquire, operate, rearrange
and abandon certain facilities; (4)
authorization to provide proposed
services at market-based rates; and (5)
approval of the pro forma FERC Gas
Tariff contained in Exhibit of the
application. This filing is available for

review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site at http://
www.ferc.gov using the “e-Library” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call
toll-free, (866) 208—3676, or for TTY,
(202) 502-8659.

Any questions regarding this
application should be directed to Jay
Burack, MultiFuels LP, 6363 Woodway,
Suite 415, Houston, TX 77057, phone
(832) 251-8750, or G. Mark Cook Baker
Botts L.L.P., The Warner, 1299
Pennsylvania Ave., NW., Washington,
DC 20004-2400, phone (202) 639-7700.

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before the comment date
stated below file with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
a motion to intervene in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the NGA (18
CFR 157.10). A person obtaining party
status will be placed on the service list
maintained by the Secretary of the
Commission and will receive copies of
all documents filed by the applicant and
by all other parties. A party must submit
14 copies of filings made in the
proceeding with the Commission and
must mail a copy to the applicant and
to every other party. Only parties to the
proceeding can ask for court review of
Commission orders in the proceeding.

However, a person does not have to
intervene in order to have comments
considered. The second way to
participate is by filing with the
Secretary of the Commission, as soon as
possible, an original and two copies of
comments in support of or in opposition
to this project. The Commission will
consider these comments in
determining the appropriate action to be
taken, but the filing of a comment alone
will not serve to make the filer a party
to the proceeding. The Commission’s
rules require that persons filing
comments in opposition to the project
provide copies of their protests only to
the party or parties directly involved in
the protest.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commenters will be

placed on the Commission’s
environmental mailing list, will receive
copies of the environmental documents,
and will be notified of meetings
associated with the Commission’s
environmental review process.
Environmental commenters will not be
required to serve copies of filed
documents on all other parties.
However, the non-party commenters
will not receive copies of all documents
filed by other parties or issued by the
Commission (except for the mailing of
environmental documents issued by the
Commission) and will not have the right
to seek court review of the
Commission’s final order.

Protests and interventions may be
filed electronically via the Internet in
lieu of paper; see, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.

Comment Date: December 20, 2004.

Magalie R. Salas,

Secretary.

[FR Doc. E4-3482 Filed 12-6-04; 8:45 am]|
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Iroquois Gas Transmission System,
L.P.; Notice of Proposed Change To
FERC Gas Tariff

November 30, 2004.

Take notice that on November 23,
2004, Iroquois Gas Transmission
System, L.P. (Iroquois) tendered for
filing the following revised sheets to its
FERC Gas Tariff, First Revised Volume
No. 1, to be effective on December 23,
2004:

First Revised Sheet No. 0
First Revised Sheet No. 2
First Revised Sheet No. 10A
First Revised Sheet No. 33A
Sixth Revised Sheet No. 51
Third Revised Sheet No. 61
Fourth Revised Sheet No. 63
First Revised Sheet No. 65B
Third Revised Sheet No. 141
Fourth Revised Sheet No. 145
Third Revised Sheet No. 149
Fifth Revised Sheet No. 153
Second Revised Sheet No. 156
Fourth Revised Sheet No. 159
Fifth Revised Sheet No. 164
Fourth Revised Sheet No. 171
Fourth Revised Sheet No. 172
Third Revised Sheet No. 175
Sixth Revised Sheet No. 181
Seventh Revised Sheet No. 185
Third Revised Sheet No. 190
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Second Revised Sheet No. 191
Third Revised Sheet No. 192
Second Revised Sheet No. 193

Iroquois states that on a periodic basis
it reviews the provisions in its tariff for
consistency and sentence syntax.
Iroquois explains that during a recent
review, it identified grammatical and
non substantive corrective changes or
“housekeeping” issues. Iroquois asserts
that the majority of these changes reflect
recent internal staff restructuring.

Iroquois states that copies of its filing
were served on all jurisdictional
customers and interested state
regulatory agencies and all parties to the
proceeding.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call

(866) 208—3676 (toll free). For TTY, call
(202) 502—-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E4—-3491 Filed 12—6-04; 8:45 am]
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Take notice that on November 19,
2004, Iroquois Gas Transmission
System, L.P. (Iroquois) tendered for
filing as part of its FERC Gas Tariff, First
Revised Volume No. 1, First Substitute
Original Sheet No. 6F, to be effective on
October 8, 2004.

Iroquois states that the filing is being
made to comply with the Commission’s
order issued November 5, 2004 (109
JFERC 61,150) and reflects the period of
service under two negotiated rate
agreements with Consolidated Edison
Company of New York, Inc.
(Consolidated Edison). Iroquois requests
a waiver of the 30-day notice
requirement to permit the tariff sheet to
take effect on October 8, 2004, the date
the negotiated rate agreements with
Consolidated Edison took effect.

Iroquois states that copies of its filing
were served on all jurisdictional
customers and interested state
regulatory agencies and all parties to the
proceeding.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of 