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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 906
[Docket No. FV04-906-2 FIR]
Oranges and Grapefruit Grown in

Lower Rio Grande Valley in Texas;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
final rule which decreased the
assessment rate established for the
Texas Valley Citrus Committee
(Committee) for the 2004—05 and
subsequent fiscal periods from $0.14 to
$0.12 per 710-bushel carton or
equivalent of oranges and grapefruit
handled. The Committee locally
administers the marketing order which
regulates the handling of oranges and
grapefruit grown in the Rio Grande
Valley in Texas. Authorization to assess
orange and grapefruit handlers enables
the Committee to incur expenses that
are reasonable and necessary to
administer the program. The fiscal
period began on August 1 and ends July
31. The assessment rate will remain in
effect indefinitely unless modified,
suspended, or terminated.

DATES: November 24, 2004.

FOR FURTHER INFORMATION CONTACT:
Belinda G. Garza, Regional Manager,
McAllen Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1313 E. Hackberry,
McAllen, TX 78501; telephone: (956)
682—2833, Fax: (956) 682-5942; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence

Avenue SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 906, as amended (7 CFR
part 906), regulating the handling of
oranges and grapefruit grown in the
Lower Rio Grande Valley in Texas,
hereinafter referred to as the “order.”
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, orange and grapefruit handlers
in the Lower Rio Grande Valley are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable oranges and
grapefruit beginning August 1, 2004,
and continue until amended,
suspended, or terminated. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an

inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule continues in effect the
action that decreased the assessment
rate established for the Committee for
the 2004-05 and subsequent fiscal
periods from $0.14 to $0.12 per 710
bushel carton or equivalent of oranges
and grapefruit handled.

The Texas orange and grapefruit
marketing order provides authority for
the Committee, with the approval of
USDA, to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members of the Committee are
producers and handlers of Texas
oranges and grapefruit. They are
familiar with the Committee’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2003-04 and subsequent fiscal
periods, the Committee recommended,
and USDA approved, an assessment rate
that would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on May 21, 2004,
and recommended 2004-05
expenditures of $1,005,956 and an
assessment rate of $0.12 per 710-bushel
carton or equivalent of oranges and
grapefruit. Thirteen of the 14 Committee
members and alternates acting as
members voted in support of the $0.02
decrease per 7410-bushel carton or
equivalent. One Committee member
voted against the recommendation
because he wanted the decrease to be
larger. In comparison, last year’s
budgeted expenditures were $1,322,506.
The assessment rate of $0.12 is $0.02
lower than the rate previously in effect.
The decrease in the assessment rate and
budget is primarily due to lower
promotion and Mexican Fruit Fly
program budgets. The reduced
assessment rate and budget will lower
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handler costs by about $180,000 and
will keep the Committee’s operating
reserve at an acceptable level.

The major expenditures
recommended by the Committee for the
2004-05 fiscal period include $550,000
for promotion, $204,000 for the Mexican
Fruit Fly Support Program, $123,679 for
management and administration of the
program, and $72,777 for compliance.
Budgeted expenses for these items in
2003-04 were $800,000, $279,000,
$119,929, and $72,777, respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of Texas oranges and
grapefruit. Texas orange and grapefruit
shipments for the fiscal period are
estimated at 9 million 710-bushel
cartons or equivalents, which should
provide $1,080,000 in assessment
income. Income derived from handler
assessments will be more than adequate
to cover budgeted expenses. Funds in
the reserve (currently $175,000) will be
kept within the maximum of one fiscal
period’s expenses permitted by the
order (§ 906.35).

The assessment rate will continue in
effect indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 2004—05 budget and those
for subsequent fiscal periods will be
reviewed and, as appropriate, approved
by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order

that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 215
producers of oranges and grapefruit in
the production area and approximately
13 handlers subject to regulation under
the marketing order. Small agricultural
producers are defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those having annual receipts
less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000.

An updated Texas citrus industry
profile shows that 2 of the 13 handlers
(15 percent) could be considered large
businesses under SBA’s definition, and
the remaining 11 handlers (85 percent)
could be considered small businesses.
Of the approximately 215 producers
within the production area, few have
sufficient acreage to generate sales in
excess of $750,000. Thus, the majority
of handlers and producers of Texas
oranges and grapefruit may be classified
as small entities.

This rule continues in effect the
action that decreased the assessment
rate established for the Committee and
collected from handlers for the 2004—05
and subsequent fiscal periods from
$0.14 to $0.12 per 710-bushel carton or
equivalent of oranges and grapefruit.

The Committee met on May 21, 2004,
and recommended 2004-05
expenditures of $1,005,956 and an
assessment rate of $0.12 per 710-bushel
carton or equivalent of oranges and
grapefruit. The assessment rate of $0.12
is $0.02 lower than the previous rate. As
mentioned earlier, the quantity of
assessable oranges and grapefruit for the
200405 fiscal period is estimated at 9
million 710-bushel cartons or
equivalents. Thus, the $0.12 assessment
rate should provide $1,080,000 in
assessment income and be more than
adequate to cover budgeted expenses.

The major expenditures
recommended by the Committee for the
2004-05 fiscal period include $550,000
for promotion, $204,000 for the Mexican
Fruit Fly Support Program, $123,679 for
management and administration of the
program, and $72,777 for compliance.
Budgeted expenses for these items in
2003-04 were $800,000, $279,000,
$119,929, and $72,777, respectively.

The Committee recommended the
$0.12 assessment rate primarily because
it reduced its promotion and Mexican

Fruit Fly programs. At a $0.14
assessment rate, the Committee
projected its reserve on July 31, 2005, to
be $401,160, which it believed was
more than needed to administer the
program. It also recommended the
reduced assessment rate to lower
handler costs by about $180,000 during
2004-05.

The Committee reviewed and
recommended 2004-05 expenditures of
$1,005,956, which included decreases
in the promotion and Mexican Fruit Fly
programs and an increase in the
management and administration of the
marketing order program. In arriving at
the budget, the Committee considered
information from various sources,
including the Executive Committee.
Alternative expenditure levels were
discussed, based upon the relative need
of the Mexican Fruit Fly program to the
Texas citrus industry.

The assessment rate recommended by
the Committee was derived by dividing
the total recommended budget by the 9-
million 710-bushel cartons of oranges
and grapefruit estimated for the 2004—05
fiscal period. The $0.12 rate will
provide $1,080,000 in assessment
income. This is approximately $74,044
above the anticipated expenses, which
the Committee determined to be
acceptable.

A review of historical information
from recent seasons (2000-2002) and
preliminary information pertaining to
the upcoming fiscal period indicates
that the season average packinghouse
door price for the 2004—05 fiscal period
could likely range from $1.40 to $2.60
per 710-bushel carton of Texas oranges,
and from $2.15 to $2.70 for Texas
grapefruit. Therefore, the estimated
assessment revenue for the 2004-05
fiscal period as a percentage of total
grower (packinghouse door) revenue
could range between 8.6 and 4.6 percent
for oranges and between 5.6 and 4.4
percent for grapefruit.

This action continues in effect the
action that decreased the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers. In addition,
the Committee’s meeting was widely
publicized throughout the Texas orange
and grapefruit industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the May
21, 2004, meeting was a public meeting
and all entities, both large and small,
were able to express views on this issue.
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This action imposes no additional
reporting or recordkeeping requirements
on either small or large Texas orange
and grapefruit handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

An interim final rule concerning this
action was published in the Federal
Register on July 29, 2004 (69 FR 45231).
Copies of that rule were also mailed or
sent via facsimile to all orange and
grapefruit handlers. Finally, the interim
final rule was made available through
the Internet by USDA and the Office of
the Federal Register. A 60-day comment
period was provided for interested
persons to respond to the interim final
rule. The comment period ended on
September 27, 2004, and no comments
were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 906

Grapefruit, Marketing agreements,
Oranges, Reporting and recordkeeping
requirements.

PART 906—ORANGES AND
GRAPEFRUIT GROWN IN LOWER RIO
GRANDE VALLEY IN TEXAS

m Accordingly, the interim final rule
amending 7 CFR part 906 which was
published at 69 FR 45231 on July 29,
2004, is adopted as a final rule without
change.

Dated: October 19, 2004.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 04—23827 Filed 10-22—-04; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 922 and 923
[Docket No. FV04-922—1 FIR]

Decreased Assessment Rates for
Specified Marketing Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
final rule which decreased the
assessment rates established for the
Washington Apricot Marketing
Committee and the Washington Cherry
Marketing Committee (Committees) for
the 2004-2005 and subsequent fiscal
periods. This final rule decreases the
assessment rates established for the
Committees from $3.00 to $2.50 per ton
for Washington apricots and from $1.00
to $0.75 per ton for Washington sweet
cherries. The Committees are
responsible for local administration of
the marketing orders that regulate the
handling of apricots and cherries grown
in designated counties in Washington.
Authorization to assess apricot and
cherry handlers enables the Committees
to incur expenses that are reasonable
and necessary to administer the
programs. The fiscal period for both
marketing orders began April 1 and
ends March 31. The assessment rates
will remain in effect indefinitely unless
modified, suspended, or terminated.

DATES: November 24, 2004.

FOR FURTHER INFORMATION CONTACT:
Teresa L. Hutchinson, Marketing
Specialist, Northwest Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1220 SW., Third Avenue,
Suite 385, Portland, OR 97204;
telephone: (503) 326—2724, Fax: (503)
326-7440; or George J. Kelhart,
Technical Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,

Washington, DC 20250-0237; telephone:

(202) 720-2491, Fax: (202) 720-8938.
Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence SW.,
STOP 0237, Washington, DC 20250-
0237; telephone: (202) 720-2491, Fax:
(202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 922 (7 CFR part 922)
regulating the handling of apricots
grown in designated counties in
Washington, and Marketing Agreement
and Order No. 923 (7 CFR part 923)
regulating the handling of sweet
cherries grown in designated counties in
Washington, hereinafter referred to as
the “orders.” The orders are effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

USDA is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing orders
now in effect, handlers in designated
counties in Washington are subject to
assessments. Funds to administer the
orders are derived from such
assessments. It is intended that the
assessment rates as issued herein will be
applicable to all assessable Washington
apricots and Washington sweet cherries
beginning April 1, 2004, and continue
until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule continues to decrease the
assessment rates established for the
Committees for the 2004—2005 and
subsequent fiscal periods from $3.00 to
$2.50 per ton for Washington apricots
and from $1.00 to $0.75 per ton for
Washington sweet cherries.

The orders provide authority for the
Committees, with the approval of
USDA, to formulate annual budgets of
expenses and collect assessments from
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handlers to administer the program. The
members of the Committees are
producers and handlers of apricots and
sweet cherries in designated counties in
Washington. They are familiar with the
Committees’ needs and with the costs
for goods and services in their local
areas and are thus in a position to
formulate appropriate budgets and
assessment rates. The assessment rates
are formulated and discussed in public
meetings. Thus, all directly affected
persons have an opportunity to
participate and provide input.

For the 2003—-2004 and subsequent
fiscal periods, the Washington Apricot
Marketing Committee (Apricot
Committee) recommended, and USDA
approved, an assessment rate of $3.00
per ton of apricots handled. This
assessment rate was to continue in effect
from fiscal period to fiscal period unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the Apricot
Committee or other information
available to USDA.

The Apricot Committee met on May
17, 2004, and unanimously
recommended 2004-2005 expenditures
of $10,594 and a decreased assessment
rate of $2.50 per ton of assessable
apricots handled. In comparison, last
year’s budgeted expenditures were
$10,559. The assessment rate of $2.50 is
$0.50 lower than the rate previously in
effect. Due to an anticipated increase in
apricot production this season, the
Apricot Committee recommended the
assessment rate decrease to maintain the
level of income at or near the level of
expenses.

The assessment rate recommended by
the Apricot Committee was derived by
dividing anticipated expenses by
expected shipments of Washington
apricots. Applying the $2.50 per ton rate
of assessment to the Apricot
Committee’s 4,350-ton crop estimate
should provide $10,875 in assessment
income. Thus, income derived from
handler assessments will be adequate to
cover the recommended 2004-2005
budget of $10,594. Funds in the reserve
($11,418 as of March 31, 2004), will be
maintained at a level equal to
approximately one fiscal period’s
operational expenses as authorized by
the order (§922.42.)

For the 2003-2004 and subsequent
fiscal periods, the Washington Cherry
Marketing Committee (Cherry
Committee) recommended, and the
USDA approved, an assessment rate of
$1.00 per ton of sweet cherries handled.
This rate was to continue in effect from
fiscal period to fiscal period unless
modified, suspended, or terminated by
USDA upon recommendation and

information submitted by the Cherry
Committee or other information
available to USDA.

The Cherry Committee met on May
18, 2004, and unanimously
recommended 2004—2005 expenditures
of $72,297 and a decreased assessment
rate of $0.75 per ton of assessable
cherries handled. In comparison, last
year’s budgeted expenditures were
$71,865. The assessment rate of $0.75 is
$0.25 lower than the rate previously in
effect. Due to an anticipated increase in
cherry production this season, the
Cherry Committee recommended the
assessment rate decrease in order to
maintain the level of income near the
level of expenses.

The assessment rate recommended by
the Cherry Committee was derived by
dividing anticipated expenses by
expected shipments of Washington
sweet cherries. Applying the $0.75 per
ton rate of assessment to the Cherry
Committee’s 112,600-ton crop estimate
should provide $84,450 in assessment
income. Thus, income derived from
handler assessments will be adequate to
cover the recommended 2004-2005
budget of $72,297. Funds in the reserve
($58,970 as of March 31, 2004), will be
kept within the maximum permitted by
the order of approximately one fiscal
period’s operational expenses (§923.42.)

Both Committees are managed from
the same office, thus combined major
expenses recommended by the
Committees for the 2004—2005 year
include staff salaries ($50,572), rent and
maintenance ($6,624), compliance
($4,740), and Committee travel and
compensation ($3,200). These budgeted
expenses are the same as those
approved for the 2003-2004 fiscal
period.

The assessment rates will continue in
effect indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committees or other
available information.

Although these assessment rates are
effective for an indefinite period, the
Committees will continue to meet prior
to or during each fiscal period to
recommend budgets of expenses and
consider recommendations for
modification of the assessment rates.
The dates and times of the Committees’
meetings are available from the
Committees or USDA. The Committees’
meetings are open to the public and
interested persons may express their
views at these meetings. USDA will
evaluate the Committees’
recommendations and other available
information to determine whether
modification of the assessment rates is
needed. Further rulemaking will be

undertaken as necessary. The
Committees’ 2004—2005 budgets and
those for subsequent fiscal periods will
be reviewed and, as appropriate,
approved by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 272 apricot
producers and 1,800 sweet cherry
producers in designated counties in
Washington. In addition, there are
approximately 28 Washington apricot
handlers and 69 Washington sweet
cherry handlers subject to regulation
under the respective marketing orders.
Small agricultural producers are defined
by the Small Business Administration
(13 CFR 121.201) as those having annual
receipts of less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000.

Based on the total number of apricot
producers (272), the most recent three-
year average fresh apricot production of
3,975 tons (Apricot Committee records),
and the most recent three-year average
producer price of $355 per ton as
reported by National Agricultural
Statistics Service (NASS), average
annual revenue per producer from the
sale of apricots is approximately $5,188.
In addition, based on Apricot
Committee records and 2003 f.o.b.
prices ranging from $10.50 to $12.50 per
24-pound container as reported by
USDA'’s Market News Service (MNS),
the entire Washington apricot industry
handles less than $5,000,000 worth of
apricots. Based on this, the majority of
the apricot producers and handlers may
be classified as small entities.

Based on the total number of sweet
cherry producers (1,800), the most
recent three-year average fresh cherry
production of 79,763 tons (Cherry
Committee records), and the most recent
three-year average producer price of
$1,390 per ton as reported by NASS, the
average annual revenue per producer
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from the sale of cherries is
approximately $61,595. In addition,
based on Cherry Committee records and
an average 2003 f.o.b. price of $28.00
per 20-pound container as reported by
the MNS, 75 percent of the Washington
cherry handlers ship under $5,000,000
worth of cherries. In view of the
foregoing, the majority of Washington
cherry producers and handlers may be
classified as small entities.

This rule continues to decrease the
assessment rates established for the
Committees and collected from handlers
for the 2004—-2005 and subsequent fiscal
periods from $3.00 to $2.50 per ton for
apricots and from $1.00 to $0.75 per ton
for sweet cherries. The Apricot
Committee and the Cherry Committee
unanimously recommended 2004—-2005
expenditures of $10,594 and $72,297,
respectively. With the 2004-2005 crop
estimates of 4,350 tons for apricots and
112,600 tons for sweet cherries, the
Committees anticipate assessment
income of $10,875 and $84,450,
respectively, which will be adequate to
cover budgeted expenses for both
programs. These assessment incomes
will maintain the Committees’ reserve
funds at or near the levels authorized by
the orders of approximately one fiscal
periods operational expenses (§§ 922.42
and 923.42).

Both Committees are managed from
the same office, thus combined major
expenses recommended by the
Committees for the 2004—2005 year
include staff salaries ($50,572), rent and
maintenance ($6,624), compliance
($4,740), and Committee travel and
compensation ($3,200). These budgeted
expenses are the same as those
approved for the 2003—-2004 fiscal
period.

The Committees discussed
alternatives to this rule, including
alternative expenditure levels, but
determined that the recommended
expenses were reasonable and necessary
to adequately cover program operations.
Lower assessment rates were
considered, but not recommended
because they would not generate the
income necessary to administer the
programs.

A review of historical information and
information pertaining to the crop year
indicates that the producer price for the
2004-2005 season could range between
$353 and $357 per ton for Washington
apricots and between $1,230 and $1,550
per ton for Washington sweet cherries.
Therefore, the estimated assessment
revenue for the 2004—2005 fiscal period
as a percentage of total producer
revenue could range between 0.70 and
0.71 percent for Washington apricots

and between 0.05 and 0.06 percent for
Washington sweet cherries.

This action continues to decrease the
assessment obligation imposed on
handlers. Assessments are applied
uniformly on all handlers, and some of
the costs may be passed on to
producers. However, decreasing the
assessment rates reduces the burden on
handlers, and may reduce the burden on
producers. In addition, the Committees’
meetings were widely publicized
throughout the Washington apricot and
Washington sweet cherry industries and
all interested persons were invited to
attend and participate in the
Committees’ deliberations on all issues.
Like all Committee meetings, the May
17 and May 18, 2004, meetings were
public meetings and all entities, both
large and small, were able to express
views on the issues.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large Washington
apricot or Washington sweet cherry
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

The interim final rule concerning this
action was published in the Federal
Register on July, 29, 2004 (69 FR
45233). Copies of that rule were also
mailed or sent via facsimile to all
Committee members. Finally, the
interim final rule was made available
through the Internet by USDA and the
Office of the Federal Register. A 60-day
comment period was provided for
interested persons to respond to the
interim final rule. The comment period
ended on September 27, 2004. One
comment was received during that
period. The commenter questioned the
understandability of the rule. The
comment did not address the substance
of the interim final rule. We believe that
the rule is clear and understandable.
Thus, no changes are made as a result
of this comment.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ama.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committees and other

available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects

7 CFR Part 922

Apricots, Marketing agreements,
Reporting and recordkeeping
requirements.

7 CFR Part 923

Cherries, Marketing agreements,
Reporting and recordkeeping
requirements.

PART 922—APRICOTS GROWN IN
DESIGNATED COUNTIES IN
WASHINGTON

PART 923—SWEET CHERRIES
GROWN IN DESIGNATED COUNTIES
IN WASHINGTON

m Accordingly, the interim final rule
amending 7 CFR parts 922 and 923
which was published at 69 FR 45233 on
July 29, 2004, is adopted as a final rule
without change.

Dated: October 19, 2004.
A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 04—23826 Filed 10—-22—04; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 86—ANE-7; Amendment 39—
13822; AD 2004-21-01]

RIN 2120-AA64

Airworthiness Directives; Hartzell
Propeller Inc. (Formerly Hartzell
Propeller Products Division) Model
HC-B5MP-3( ) /M10282A( ) +6 Five
Bladed Propellers; Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments; correction

SUMMARY: This document makes a
correction to Airworthiness Directive
(AD) 2004—-21-01. That AD applies to
certain Hartzell Propeller Inc. (formerly
Hartzell Propeller Products Division)
Model HC-B5MP-3( )/M10282A( )+6
five bladed propellers. We published
AD 2004-21-01 in the Federal Register
on October 14, 2004, (69 FR 60952). The
amendment number in the Amendatory
Language is incorrect. This document
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corrects that amendment number. In all
other respects, the original document
remains the same.

DATES: Effective October 25, 2004.

FOR FURTHER INFORMATION CONTACT:
Tomaso DiPaolo, Aerospace Engineer,
Chicago Aircraft Certification Office,
FAA, Small Airplane Directorate, 2300
East Devon Avenue, Des Plaines, IL
60018; telephone: (847) 294-7031; fax:
(847) 294-7834.

SUPPLEMENTARY INFORMATION: A final
rule; request for comments AD, FR Doc.
04-22728, that applies to certain
Hartzell Propeller Inc. (formerly Hartzell
Propeller Products Division) Model HC—
B5MP-3()/M10282A( )+6 five bladed
propellers, was published in the Federal
Register on October 14, 2004, (69 FR
60952). The following correction is
needed:

§39.13 [Corrected]

On page 60953, in the third column,
in the Amendatory Language, in the first
paragraph, in the fifth line,
“Amendment 39—-XXXXX" is corrected
to read “Amendment 39-13822".

Issued in Burlington, MA, on October 18,
2004.

Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
[FR Doc. 04—-23815 Filed 10-22—04; 8:45 am)]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Part 305

Rule Concerning Disclosures
Regarding Energy Consumption and
Water Use of Certain Home Appliances
and Other Products Required Under
the Energy Policy and Conservation
Act (“Appliance Labeling Rule”)

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission (‘“Commission’’)
announces that the current ranges of
comparability for refrigerators,
refrigerator-freezers, and freezers will
remain in effect until further notice.
DATES: Effective January 24, 2004.

FOR FURTHER INFORMATION CONTACT:
Hampton Newsome, Attorney, Division
of Enforcement, Federal Trade
Commission, Washington, DG 20580
(202—326—2889); hnewsome®@ftc.gov.
SUPPLEMENTARY INFORMATION: The
Appliance Labeling Rule (“Rule”) was
issued by the Commission in 1979, 44
FR 66466 (November 19, 1979), in
response to a directive in the Energy

Policy and Conservation Act of 1975
(“EPCA”).1 The Rule covers several
categories of major household
appliances including refrigerators,
refrigerator-freezers, and freezers.

I. Background

The Rule requires manufacturers of all
covered appliances to disclose specific
energy consumption or efficiency
information (derived from the DOE test
procedures) at the point of sale in the
form of an “EnergyGuide” label, fact
sheets (for some appliances), and in
catalogs. The Rule requires
manufacturers to include, on labels and
fact sheets, an energy consumption or
efficiency figure and a “range of
comparability.” This range shows the
highest and lowest energy consumption
or efficiencies for all comparable
appliance models so consumers can
compare the energy consumption or
efficiency of other models similar to the
labeled model. The Rule also requires
manufacturers to include, on labels for
some products, including those that are
the subject of this notice, a secondary
energy usage disclosure in the form of
an estimated annual operating cost
based on a specified DOE national
average cost for the fuel the appliance
uses.

Section 305.8(b) of the Rule requires
manufacturers, after filing an initial
report, to report certain information
annually to the Commission by
specified dates for each product type.2
These reports, which are to assist the
Commission in preparing the ranges of
comparability, contain the estimated
annual energy consumption or energy
efficiency ratings for the appliances
derived from tests performed pursuant
to the DOE test procedures. Because
manufacturers regularly add new
models to their lines, improve existing
models, and drop others, the data base
from which the ranges of comparability
are calculated is constantly changing.
To keep the required information on
labels consistent with these changes, the
Commission will publish new ranges if
an analysis of the new information
indicates that the upper or lower limits
of the ranges have changed by more
than 15%. Otherwise, the Commission
will publish a statement that the prior
ranges remain in effect for the next year.

142 U.S.C. 6294. The statute also requires the
Department of Energy (“DOE”) to develop test
procedures that measure how much energy the
appliances use, and to determine the representative
average cost a consumer pays for the different types
of energy available.

2Reports for refrigerators, refrigerator-freezers,
and freezers are due August 1.

II. 2004 Refrigerator Data

The annual submissions of data for
refrigerators, refrigerator-freezers, and
freezers have been made and analyzed
by the Commission. The ranges of
comparability for the products have not
changed significantly for these
products.? Therefore, the current ranges
for these products (16 CFR Part 305,
Appendices A1 through A8 and B1
through B3) will remain in effect until
further notice.*

List of Subjects in 16 CFR Part 305

Advertising, Energy conservation,
Household appliances, Labeling,
Reporting and recordkeeping
requirements.

m The authority citation for part 305
continues to read as follows:

Authority: 42 U.S.C. 6294.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 04—-23820 Filed 10—24—04; 8:45 am)]
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Praziquantel Tablets

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental abbreviated
new animal drug application (ANADA)
filed by Phoenix Scientific, Inc. The
supplemental ANADA provides for use
of oral praziquantel tablets for the
removal of certain tapeworm parasites
in dogs.

DATES: This rule is effective October 25,
2004.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 301-827—8549, e-
mail: lonnie.luther@fda.gov.

3The Commission’s analysis excluded models
with energy consumption figures that do not meet
the current DOE energy conservation standards. See
62 FR 23102 [April 28, 1997).

4 See November 19, 2001 (66 FR 57867),
November 26, 2001 (66 FR 59050), December 10,
2001 (66 FR 63749), January 29, 2002 (67 FR 4173),
and November 21, 2003 (68 FR 65631).



Federal Register/Vol. 69, No. 205/Monday, October 25, 2004 /Rules and Regulations

62181

SUPPLEMENTARY INFORMATION: Phoenix
Scientific, Inc., 3915 South 48th St. Ter.,
St. Joseph, MO 64503, filed a
supplement to ANADA 200-265 that
provides for use of PRAZI-C
(praziquantel) Tablets for the removal of
certain tapeworm parasites in dogs.
Phoenix Scientific, Inc.’s PRAZI-C
Tablets are approved as a generic copy
of Bayer HealthCare LLC’s Tape Worm
Tabs approved under NADA 111-798.
The supplemental ANADA is approved
as of September 15, 2004, and the
regulations are amended in 21 CFR
520.1870 to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 520

Animal drugs.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR

part 520 continues to read as follows:
Authority: 21 U.S.C. 360b.

m 2. Section 520.1870 is amended by

revising paragraph (b)(2) to read as

follows:

§520.1870 Praziquantel tablets.

(b) * % %

(2) No. 059130 for use of the product
described in paragraph (a)(1) of this

section, as in paragraph (c)(1) of this
section.
* * * * *

Dated: October 14, 2004.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 04-23761 Filed 10-22—04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 524

Ophthalmic and Topical Dosage Form
New Animal Drugs; lvermectin Topical
Solution

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Norbrook Laboratories, Ltd. The
ANADA provides for topical use of
ivermectin on cattle for treatment and
control of various species of external
and internal parasites.

DATES: This rule is effective October 25,
2004.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 301-827—-8549, e-
mail: lonnie.luther@fda.gov.

SUPPLEMENTARY INFORMATION: Norbrook
Laboratories, Ltd., Station Works,
Newry BT35 6JP, Northern Ireland, filed
ANADA 200-272 for NOROMECTIN
(ivermectin) Pour On for Cattle. The
application provides for topical use of
0.5 percent ivermectin solution on cattle
for the treatment and control of various
species of gastrointestinal nematodes,
lungworms, grubs, horn flies, lice, and
mites. Norbrook Laboratories, Ltd.’s
NOROMECTIN Pour-On for Cattle is
approved as a generic copy of Merial
Ltd.’s IVOMEC Pour-On for Cattle,
approved under NADA 140-841. The
application is approved as of September
13, 2004, and the regulations are
amended in 21 CFR 524.1193 to reflect
the approval. The basis of approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a

summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of ““particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 524

Animal drugs.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 524 is amended as follows:

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 524 continues to read as follows:

Authority: 21 U.S.C. 360b.

§524.1193 [Amended]
m 2. Section 524.1193 is amended in
paragraph (b)(2) by adding in numerical
order “055529”.

Dated: October 8, 2004.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 04-23760 Filed 10-22-04; 8:45 am]|
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602
[TD 9160]
RIN 1545-AY35

Information Reporting Under Section
6050P for Discharges of Indebtedness

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.
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SUMMARY: This document contains final
regulations relating to the information
reporting requirement under section
6050P of the Internal Revenue Code
(Code) for discharges of indebtedness.
These final regulations reflect the
enactment of section 6050P(c)(2)(D) by
the Ticket to Work and Work Incentives
Improvement Act of 1999. These final
regulations provide guidance on the
information reporting requirements for
discharges of indebtedness by
organizations that have a significant
trade or business of lending money.
This document also contains
amendments to the existing final
regulations to reflect the amendments to
section 6050P by the Debt Collection
Improvement Act of 1996.
DATES: Effective date: These regulations
are effective October 25, 2004.
Applicability date: These regulations
are applicable to discharges of
indebtedness occurring on or after
January 1, 2005.
FOR FURTHER INFORMATION CONTACT:
Joseph P. Dewald, at (202) 622—4910
(not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to 26 CFR parts 1 and 602. The
amendments describe circumstances in
which an organization has a significant
trade or business of lending money for
purposes of section 6050P(c)(2)(D). The
amendments also conform the existing
final regulations under section 6050P to
cover applicable entities, including
executive, judicial, and legislative
agencies.

In general, section 6050P(a) requires
certain organizations (applicable
entities) to file information returns with
the Internal Revenue Service (IRS), and
to furnish information statements to
debtors, reporting discharges of
indebtedness of $600 or more. As
enacted by the Omnibus Budget
Reconciliation Act of 1993, Pub. L. 103—
66 (107 Stat. 312, 531-532 (1993)),
section 6050P required “applicable
financial entities”” (including Federal
executive agencies) to report discharges
of indebtedness. The Debt Collection
Improvement Act of 1996, Pub. L. 104—
134 (110 Stat. 1321, 368—369 (1996))
(the 1996 Act), amended section 6050P
to cover “applicable entities.”” Section
6050P(c)(1) as amended defines an
applicable entity to include: (1) Any
executive, judicial, or legislative agency
(as defined in 31 U.S.C. 3701(a)(4)); and
(2) any applicable financial entity.

Section 6050P(c)(2)(D) was enacted by
section 553(a) of the Ticket to Work and
Work Incentives Improvement Act of

1999, Pub. L. 106—-170 (113 Stat. 1860,
1931 (1999)) (the 1999 Act), effective for
discharges of indebtedness occurring
after December 31, 1999. The 1999 Act
amended section 6050P by expanding
the applicable financial entities required
to report. As expanded, the term
includes any organization ““a significant
trade or business of which is the lending
of money.”

The IRS issued Notice 2000-22
(2000-1 C.B. 902), which provides that
penalties under sections 6721 and 6722
for failures to report discharges of
indebtedness occurring before January
1, 2001, will not be imposed on
organizations newly required to report
under section 6050P(c)(2)(D). In Notice
2001-8 (2001-1 C.B. 374), for these
same organizations, the IRS extended
the waiver of penalties to failures to
report discharges of indebtedness
occurring before the first calendar year
that begins at least two months after
final regulations under section
6050P(c)(2)(D) are issued.

A notice of proposed rulemaking
under section 6050P(c)(2)(D) (REG—
107524-00) was published in the
Federal Register (67 FR 40629) on June
13, 2002. The proposed regulations
address whether an organization has a
significant trade or business of lending
money for purposes of section
6050P(c)(2)(D). The proposed
regulations also reflect the amendments
made by the 1996 Act. A public hearing
was held on the proposed regulations on
October 8, 2002. The IRS received
written and electronic comments
responding to the notice of proposed
rulemaking. After consideration of all
comments, the proposed regulations are
adopted as revised by this Treasury
decision.

Explanation of Provisions and
Summary of Comments

Section 6050P(c)(2)(D) requires any
organization “‘a significant trade or
business of which is the lending of
money” to report discharges of
indebtedness. The proposed regulations
provide guidance on whether an
organization is engaged in a trade or
business of lending money and whether
that trade or business is significant. In
general, the proposed regulations
provide that the lending of money is a
significant trade or business if money is
loaned on a regular and continuing
basis. The proposed regulations provide
three safe harbors under which
organizations will be considered not to
have a significant trade or business of
lending money. The final regulations
retain these rules.

1. Comments Concerning the Proposed
Regulations

A. Obligations Acquired From Persons
Other Than the Debtor

Several commentators requested
clarification of the information reporting
requirements for debt obligations
acquired from persons other than the
debtor. Section 1.6050P-2(e) of the
proposed regulations provides that
lending money includes acquisition of a
debt obligation from a prior holder of
the obligation and that gross income
from an indebtedness is treated as gross
income from lending money regardless
of whether the debt was originated by
the organization itself or by a related
party. The final regulations clarify that
a debt obligation acquired from the
debtor or any person other than the
debtor is subject to reporting under
section 6050P(c)(2)(D) if the owner of
the obligation is engaged in a significant
trade or business of lending money.

B. Gross Income From Lending of
Money

One commentator requested
clarification on what amounts constitute
gross income from lending money.
Section 1.6050P-2(d) of the proposed
regulations provides that gross income
from lending money includes income
from interest, fees, penalties, merchant
discount, interchange, and gains arising
from the sale of an indebtedness. The
final regulations clarify that gross
income from lending money includes:
Interest (including qualified stated
interest, original issue discount, and
market discount); gains arising from the
sale or other disposition of
indebtedness; penalties with respect to
indebtedness (whether or not the
penalty is interest for Federal tax
purposes); and fees with respect to
indebtedness, including merchant
discount or interchange (whether or not
the fee is interest for Federal tax
purposes).

C. “Factoring” Transactions

(i) Commentators’ Description of
“Factoring” Transactions.—Several
commentators addressed reporting
issues associated with what the
commentators called “factoring.” One
commentator described factoring
transactions, primarily between
unrelated parties, as ordinarily
involving (a) a factor, who performs the
functions described below with respect
to a pool of short-term accounts
receivable (30-, 60-, or 90-day debt), (b)
the factor’s client, who sells goods in
exchange for the short-term accounts
receivable, and (c) the client’s
customers, who buy the goods and who
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issue the accounts receivable. According
to the commentator, the factor generally
performs the following functions: Initial
credit investigation, selective
assumption of the risk of loss
(sometimes referred to as guaranteeing
credit), on-going credit monitoring of
the client’s customers, collection, and
bookkeeping.

As described by the commentator,
after the credit investigation (on either
a customer-specific or a pooled basis),
the factor informs the client if the factor
is willing to guarantee the receivables
from some or all of the client’s
customers. For customers whose
accounts receivable the factor will not
guarantee, the client may enter into the
sale and accept an account receivable
without the benefit of the factor’s
guarantee or may refuse to extend credit
and either make the sale for cash or
forego the sale altogether.

The commentator described factors’
competitive fees for typical transactions
with unrelated parties as ranging
between 0.35 percent of the face value
of the accounts receivable (if the client
retains the collection function) and 0.70
percent of that face value (if the factor
undertakes the collection function). In
either case, the face value on the basis
of which the fee is computed includes
any accounts receivable that the client
accepts from customers even though the
factor is unwilling to assume the risk of
loss on those accounts receivable. The
factor determines the rate at which fees
are charged on the basis of the initial
credit investigation and of whether the
factor undertakes collection and
bookkeeping.

To facilitate collection, according to
the commentator, factors generally take
legal title to the accounts receivable
either at the time of, or shortly after, the
sales transactions. If the factor performs
all collection, the factor may take title
to all accounts receivable as soon as
they are issued by the customers. If,
however, the client retains the initial
collection responsibilities for a specified
short period of time, the factor may take
title at the end of that period only to
those accounts receivable that are not
paid within that period. If the factor
guarantees the accounts receivable and
collects, the factor pays the client, net
of the factor’s fees, either soon after the
receivables are collected or by a
specified time if the receivables have
not been collected. If the receivables are
not guaranteed, the client receives
payment only if and when the customer
pays. The commentator explained that,
if the factor has guaranteed the
receivables, the factor has the right to
recovery against a customer. If the factor
does not guarantee the receivable and

assumes collection responsibility, the
factor assigns title back to the client
when the receivables become
uncollectible under the contract.

For some clients, the factor also
provides liquidity by advancing funds
against the client’s aggregate accounts
receivable. Advances are made based on
the factor’s assessment of the client’s
creditworthiness and are treated as a
reduction of the amount the factor owes
the client when the receivables are
collected or, if the receivables are
guaranteed, when the factor is required
to pay the client under the guarantee.
These advances are satisfied by the
factor reducing the payments otherwise
owed to the client. Interest is charged
for the period of the outstanding
advances, and the interest provides
additional income to the factor over and
above the fees for the credit
investigation, credit guarantee,
collection, and bookkeeping functions.

The commentator urged that the
unique aspects of these three-party
relations make it extremely difficult for
factors to report discharges under
section 6050P. The commentator
pointed out that, although the factor
may hold title to a customer account
receivable at the time the account
receivable is discharged, the client is the
one with a direct relation with the
customer. Even if the factor agreed to
guarantee accounts receivable of a
customer, that decision may have been
made after an inquiry into the
characteristics of the client’s customers
as a group, without any specific
knowledge about the particular
customer. Thus, the factor may know
nothing about a customer that happens
to be in default.

For these reasons, the commentator
suggested that reporting under section
6050P should be the responsibility of
the client, which has, or had, a direct
relation with the debtor. The
commentator further suggested that, if
factors are required to report, the $600
dollar threshold should be increased or
any inclusion of the debtor’s taxpayer
identification number (TIN) should be
optional.

The reporting requirements under
section 6050P fall on the entity that
owns the debt that is discharged. In the
case of the transactions that the
commentator called ““factoring,”
therefore, it is necessary to determine
who is the owner of the account
receivable for Federal tax purposes. This
determination has to be made on the
basis of all the facts and circumstances.

The first question is whether the
lending of money is a significant trade
or business of the factor for the taxable
year. This will be the case if, on a

regular and continuing basis during the
calendar year, the factor makes
advances to the clients or acquires the
clients’ accounts receivable. If the factor
is an applicable entity for purposes of
section 6050P(c)(2)(D), the second
question is whether the factor owned
the account receivable for Federal tax
purposes when the account receivable
was discharged. Section 6050P(c)(2)(D)
does not require reporting by a factor if
the factor was not the owner of the
account receivable for Federal tax
purposes at the time of the identifiable
event marking the discharge.

The final regulations do not provide
guidance on whether a factoring
transaction should be treated as a
purchase of accounts receivable for
Federal tax purposes. Whether or not a
factoring transaction is treated as a
purchase for Federal tax purposes
depends on the facts and circumstances
of each transaction. The final
regulations provide an example
describing the reporting obligations if an
account receivable is treated as
purchased for Federal tax purposes and,
alternatively, if it is not treated as
purchased. This example, however, is
not intended to address whether a
purchase has taken place for Federal tax
purposes, and, thus, no inference is
intended concerning the character of the
transactions addressed in these
regulations for purposes of section
6050P or for other provisions, including
for purposes of determining effectively
connected income of a foreign factor
under § 1.864—4(c)(5).

After evaluating the concerns
described by the commentator and the
requirements imposed by section 6050P,
the IRS and the Treasury Department
believe that the reporting requirements
of these final regulations, combined
with the January 1, 2005, effective date,
provide reasonable and administrable
rules and are consistent with the general
requirements applicable to information
reporting. The final regulations,
therefore, do not adopt the
recommendation that the $600
threshold be raised for debt obligations
acquired from persons other than the
debtor, nor do the final regulations
adopt the recommendation that a factor
be allowed to report discharges without
the debtor’s TIN. The $600 threshold
and the requirement to include the
debtor’s TIN derive from section 6050P.

(ii) Filer May Request a Waiver of
Penalty if the Filer Cannot Obtain the
Debtor’s TIN.—If section 6050P requires
an applicable entity to file an
information return, the applicable entity
may request a waiver under section
6724 of any information reporting
penalties under section 6721 and 6722.



62184

Federal Register/Vol. 69, No. 205/Monday, October 25, 2004 /Rules and Regulations

Under section 6724, the IRS may waive
the penalties if the failure is due to
reasonable cause and is not due to
willful neglect. Therefore, upon a
showing of reasonable cause, the IRS
may waive the penalty under section
6721 for failure to file complete and
correct information returns (including
the failure to include a TIN) and the
penalty under section 6722 for failure to
furnish complete and correct
information statements (including the
failure to include a TIN).

Under § 301.6724—1(a)(2)(ii), a penalty
may be waived for reasonable cause if
the failure arose from events beyond the
filer’s control. Section 301.6724—
1(c)(6)(i) provides that events beyond
the filer’s control include the failure of
another person to provide the
information necessary for the filer to file
a correct information return. Section
301.6724-1(a)(2) of the regulations
provides that to establish reasonable
cause, the filer must have acted in a
responsible manner both before and
after the failure occurred. Section
301.6724-1(e) provides that a filer must
undertake to act in a responsible
manner in order to establish reasonable
cause for failure to include a TIN (the
TIN solicitation rules).

Section 1.6050P—1(e)(6) of the existing
final regulations provides special TIN
solicitation rules for discharges of
indebtedness. Under these rules, a filer
must undertake to act in a responsible
manner for purposes of section 6724
and the regulations. Section 1.6050P—
1(e)(6) provides that a TIN obtained at
the time of the indebtedness satisfies the
solicitation requirements, unless the
entity required to file knows that the
TIN is incorrect. The regulations require
the filer to solicit the debtor’s TIN if it
has not obtained the debtor’s TIN prior
to the occurrence of an identifiable
event marking the discharge of
indebtedness. The regulations further
provide that, if the filer solicits the
debtor’s TIN in the manner described in
§301.6724—1(e)(1)(i) and (2), the filer is
deemed to have acted in a responsible
manner for purposes of section 6724.
Section 1.6050P—1(e)(6)(ii) contemplates
that the filer may undertake the TIN
solicitation after the occurrence of the
identifiable event. Therefore, a factor
that fails to include a debtor’s TIN on
the required information return and
information statement may request a
waiver of penalties and may establish
reasonable cause under section 6724 if
it complies with the special TIN
solicitation rules in § 1.6050P—1(e)(6).

D. Related Sellers of Nonfinancial
Goods or Services

Commentators requested clarification
as to whether a finance company that
acquires installment sales contracts
from a related seller should be
considered an organization that has a
significant trade or business of lending
money even if the seller would qualify
for the exception to reporting for seller-
financing transactions. Specifically, the
commentators urged that a finance
company related to a commonly owned
automobile dealership not be required
to report the discharge of an installment
sales contract that originated between
the automobile dealership and an
automobile purchaser.

The preamble to the proposed
regulations explains that section
6050P(c)(2)(D) applies on an entity-by-
entity basis and that the seller-financing
exception is not available to a separate
financing subsidiary of a retailer. The
1999 Act took an entity-by-entity
approach when it expanded the scope of
section 6050P to reach “any
organization a significant trade or
business of which is the lending of
money (such as finance companies and
credit card companies whether or not
affiliated with financial institutions).”
See Joint Committee on Taxation Staff,
General Explanation of Tax Legislation
Enacted in the 106th Congress, 107th
Cong., 1st Sess. 48 (2001) (emphasis
added). The final regulations, therefore,
do not adopt the recommendation to
provide an exception to reporting for a
company that finances purchases by the
customers of a separate, but related,
seller of nonfinancial goods or services.

E. Reporting Amounts That Section 108
Excludes From the Debtor’s Income

Several commentators noted that
often debtors may be insolvent at the
time the debt is discharged and that, in
these cases, the discharge is excludable
from income under section 108(a)(1)(B).
The legislative history to section 6050P,
however, reflects that Congress intended
entities to report discharges regardless
of whether the debtor is subject to tax
on the discharged debt, including
whether the discharge qualifies for
exclusion under section 108. See H.R.
Conf. Rep. No. 213, 103d Cong., 1st
Sess. 671 (1993). This principle is
reflected in the general rule of
§1.6050P—1(a)(3) of the existing final
regulations and is not changed by this
Treasury Decision. The existing
regulations provide, “Except as
otherwise provided in [§ 1.6050P-1],
discharged indebtedness must be
reported regardless of whether the
debtor is subject to tax on the

discharged debt under sections 61 and
108 or otherwise by applicable law.”

F. Reporting Discharges of FFELP Loans

Other commentators requested
clarification on the information
reporting requirements for public,
nonprofit guarantors that participate in
the Federal Family Education Loan
Program (FFELP) if the debtor defaults
on the FFELP loan. According to the
comments, a typical FFELP transaction
involves a borrower, a lender (such as
a bank, savings and loan association,
credit union, school, or state or private
nonprofit agency), a state or private
nonprofit organization (guaranty
agency), and the U.S. Department of
Education. If a guaranty agency receives
a default claim for nonpayment of a
FFELP student loan, the guaranty
agency generally pays a percentage of
the outstanding balance to the holder of
the loan. The U.S. Department of
Education, in turn, reimburses the
guaranty agency for a percentage of the
default claim paid to the holder of the
loan. The guaranty agency then acts on
behalf of the U.S. Department of
Education collecting against the
borrower and remitting any amount
collected, less a percentage for
collection costs, to the U.S. Department
of Education.

One commentator suggested that the
activities of the guaranty agency do not
constitute the lending of money. This
commentator suggested that guarantors
of FFELP student loans are not
applicable entities as defined in section
6050P(c)(2)(D). Another commentator
suggested that the final regulations
provide that the information reporting
requirements under section 6050P do
not apply to any student loan made
under Title IV of the Higher Education
Act, including student loans under the
FFELP.

The information reporting
requirements under section 6050P apply
to student loans made under Title IV of
the Higher Education Act. If the owner
of the student loan for Federal tax
purposes is an entity or organization
that is an applicable entity within the
meaning of section 6050P(c)(1), the
owner must report under section 6050P
upon the occurrence of an identifiable
event marking the discharge of the
indebtedness.

2. Comments Concerning the Existing
Final Regulations

Several commentators raised issues
relating to the reporting requirements in
§1.6050P-1 of the existing final
regulations. These comments are
beyond the scope of this regulation
project, which addresses whether an
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organization has a significant trade or
business of lending money for purposes
of section 6050P(c)(2)(D), but these
comments may be addressed in future
guidance.

A. Amounts Forgiven Pursuant to the
Terms of a Loan

Commentators requested clarification
as to whether an organization is
required to report amounts forgiven
pursuant to the terms of a debt
obligation, including loan forgiveness
under the FFELP upon a stated event
(such as death, disability, or satisfaction
of the service requirements of the
Teacher Loan Forgiveness Program).
The IRS may issue future guidance
under section 6050P addressing
amounts forgiven pursuant to the terms
of a debt obligation for purposes of
section 6050P. Pending issuance of
future guidance, applicable entities will
not be subject to penalties under section
6721 and section 6722 for failure to
report under section 6050P amounts
forgiven pursuant to the terms of a debt
obligation.

B. Amounts That Are Defined as
“Indebtedness’” Under § 1.6050P—1(c) of
the Existing Final Regulations but That
Do Not Arise in the Context of a Money-
Lending Transaction

One commentator requested
clarification of the information reporting
requirements for amounts that are owed
to an organization but that do not arise
in the context of a money-lending
transaction. The commentator suggested
that the definition of indebtedness in
§ 1.6050P—-1(c) of the existing final
regulations should be revised to require
reporting only of discharged amounts
that would give rise to income under
section 61(a)(12) and that the definition
should cover only amounts arising in
money-lending transactions.
Alternatively, the commentator
suggested that amounts owed that arise
in non-money-lending transactions
should not be “indebtedness” for
purposes of section 6050P unless, and
until, reduced to judgment. This
commentator also suggested that
discharges of amounts such as fees,
penalties, administrative costs, and
fines should not be subject to reporting
under section 6050P regardless of
whether the transaction is a money-
lending transaction. Section 1.6050P—
1(d)(3) of the existing final regulations
provides an exception to reporting for
discharges of these amounts only in
lending transactions.

In particular, the commentator was
concerned about amounts arising in
leasing transactions. An organization
that engages only in transactions that

are treated as leases, and not as sales, for
Federal tax purposes is not required to
report under section 6050P, because
leasing is not lending money for
purposes of section 6050P(c)(2)(D) and
§1.6050P-2(a). However, if an
organization is otherwise engaged in a
significant trade or business of lending
money and is also engaged in leasing
transactions, the existing final
regulations under section 6050P would
require the organization to report the
discharge of any amount owed to it,
including fees, administrative costs, and
fines for the non-lending leasing
transactions.

The IRS and the Treasury Department
may issue future guidance under section
6050P addressing the requirements for
reporting amounts discharged in non-
lending transactions. Pending issuance
of future guidance, applicable entities
will not be subject to penalties under
section 6721 and section 6722 for failure
under section 6050P to report amounts
discharged in non-lending transactions.

Effective Date

In order to give organizations that are
subject to section 6050P(c)(2)(D) time to
comply with the reporting requirements
of section 6050P, these regulations
apply to discharges that occur on or
after January 1, 2005.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking preceding this
regulation was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these final
regulations is Joseph P. Dewald, Office
of Associate Chief Counsel (Procedure
and Administration), Administrative
Provisions and Judicial Practice
Division. However, other personnel
from the IRS and Treasury Department
participated in the development of the
regulations.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendment to the
Regulations

m Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation for
part 1 is amended by adding an entry in
numerical order to read, in part, as
follows:

Authority: 26 U.S.C. 7805. * * *
Section 1.6050P-2 also issued under 26
U.S.C. 6050P. * * *

m Par. 2. Section 1.6050P—-0 is amended
as follows:
m 1. The introductory text is amended by
adding the language “and § 1.6050P-2"
immediately after the language
“§1.6050P—1".
m 2. The entry for § 1.6050P-1 is
amended by removing the word
“financial”.
m 3. The entry for § 1.6050P—1(e)(2)(v) is
added.
m 4. The entries for §§ 1.6050P—1(e)(5)
through (e)(8) are redesignated as entries
for §§ 1.6050P—1(e)(6) through (e)(9) and
a new entry for § 1.6050P—1(e)(5) is
added.
m 5. The entries for § 1.6050P-2 are
added.

The additions read as follows:

§1.6050P-0 Table of contents.

* * * * *

§1.6050P-1 Information reporting for
discharges of indebtedness by certain
entities.

* * * * *

2 * *x %

(v) No double reporting.
(5) Entity formed or availed of to hold

indebtedness.
* * * * *

§1.6050P-2 Organization a significant
trade or business of which is the lending of
money.

(a) In general.

(b) Safe harbors.

(1) Organizations not subject to
section 6050P in the previous calendar
year.

(2) Organizations that were subject to
section 6050P in the previous calendar
year.
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(3) No test year. § 1.6050P-2(b)(3), if an entity (the purchasers of those goods or services to
(c) Seller financing. transferee entity) is formed or availed of finance the purchases, then, for
(d) Gross income from lending of by an applicable entity (within the purposes of section 6050P(c)(2)(D),

money.

(e) Acquisition of an indebtedness
from a person other than the debtor
included in lending money.

(f) Test year.

(g) Predecessor organization.

(h) Examples.

(i) Effective date.
m Par. 3. Section 1.6050P—1 is amended
as follows:
m 1. The section heading for
§ 1.6050P-1 is amended by removing the
word ‘“financial”.
m 2. Paragraphs (a)(1), (b)(2)(1)(F), (c),
(e)(2)(), (e)(3), (e)(7), (f)(1) introductory
text, (f)(1)(ii), and (f)(2) are amended by
removing the word ““financial”.
m 3. The first sentence of paragraph (c) is
amended by adding the language “and
§ 1.6050P-2" immediately after the word
“section”.
m 4. Paragraph (e)(2)(v) is added.
m 5. Paragraph (e)(4) is amended by
removing “6050P(c)(1)(A)” each time it
appears and adding “6050P(c)(2)(A)” in
its place and by removing
“6050P(c)(1)(C)” and adding
“6050P(c)(2)(C)” in its place.
m 6. Paragraphs (e)(5) through (e)(8) are
redesignated as (e)(6) through (e)(9) and
a new paragraph (e)(5) is added.
m 7. Paragraph (e)(7)(i), as redesignated,
is amended by removing ““(e)(6)” where
it appears and adding “(e)(7)” and
paragraph (e)(7)(ii), as redesignated, is
amended by removing “(e)(6)(i)” where
it appears and adding “(e)(7)(i)” in its
place.
m 8. Paragraph (h)(1) is amended by
adding “and, except paragraph (e)(5) of
this section, which applies to discharges
of indebtedness occurring after
December 31, 2004.”, immediately after
the language “1994”.

The additions read as follows:

§1.6050P-1 Information reporting for
discharges of indebtedness by certain
entities.

* * * * *

(e) * *x %

(2) * k%

(v) No double reporting. If multiple
creditors are considered to hold
interests in an indebtedness for
purposes of this paragraph (e)(2) by
virtue of holding ownership interests in
an entity, and the entity is required to
report a discharge of that indebtedness
under paragraph (e)(5) of this section,
then the multiple creditors are not
required to report the discharge of
indebtedness.

* * * * *

(5) Entity formed or availed of to hold
indebtedness. Notwithstanding

meaning of section 6050P(c)(1)) for the
principal purpose of holding
indebtedness acquired (including
originated) by the applicable entity,
then, for purposes of section
6050P(c)(2)(D), the transferee entity has
a significant trade or business of lending

money.
* * * * *

m Par. 4. Section 1.6050P-2 is added to
read as follows:

§1.6050P-2 Organization a significant
trade or business of which is the lending of
money.

(a) In general. For purposes of section
6050P(c)(2)(D), the lending of money is
a significant trade or business of an
organization in a calendar year if the
organization lends money on a regular
and continuing basis during the
calendar year.

(b) Safe harbors—(1) Organizations
not subject to section 6050P in the
previous calendar year. For an
organization that was not required to
report under section 6050P in the
previous calendar year, the lending of
money is not treated as a significant
trade or business for the calendar year
in which the lending occurs if gross
income from lending money (as
described in paragraph (d) of this
section) in the organization’s most
recent test year (as defined in paragraph
(f) of this section) is both less than $5
million and less than 15 percent of the
organization’s gross income for that test
year.

(2) Organizations that were subject to
section 6050P in the previous calendar
year. For an organization that was
required to report under section 6050P
for the previous calendar year, the
lending of money is not treated as a
significant trade or business for the
calendar year in which the lending
occurs if gross income from lending
money (as described in paragraph (d) of
this section) in each of the
organization’s three most recent test
years is both less than $3 million and
less than 10 percent of the
organization’s gross income for that test

ear.

(3) No test year. The lending of money
is not treated as a significant trade or
business for an organization for the
calendar year in which the lending
occurs if the organization does not have
a test year for that calendar year.

(c) Seller financing. If the principal
trade or business of an organization is
selling nonfinancial goods or providing
nonfinancial services and if the
organization extends credit to the

these extensions of credit are not a
significant trade or business of lending
money.

(d) Gross income from lending of
money. For purposes of this section,
gross income from lending of money
includes—

(1) Income from interest, including
qualified stated interest, original issue
discount, and market discount;

(2) Gains arising from the sale or other
disposition of indebtedness;

(3) Penalties with respect to
indebtedness (whether or not the
penalty is interest for Federal tax
purposes); and

(4) Fees with respect to indebtedness,
including merchant discount or
interchange (whether or not the fee is
interest for Federal tax purposes).

(e) Acquisition of an indebtedness
from a person other than the debtor
included in lending money. For
purposes of this section, lending money
includes acquiring an indebtedness not
only from the debtor at origination but
also from a prior holder of the
indebtedness. Gross income arising from
indebtedness is gross income from the
lending of money without regard to who
originated the indebtedness. If an
organization acquires an indebtedness,
the organization is required to report
any cancellation of the indebtedness if
the organization is engaged in a
significant trade or business of lending
money.

(f) Test year. For any calendar year, a
test year is a taxable year of the
organization that ends before July 1 of
the previous calendar year.

(g) Predecessor organization. If an
organization acquires substantially all of
the property that was used in a trade or
business of some other organization (the
predecessor) (including when two or
more corporations are parties to a
merger agreement under which the
surviving corporation becomes the
owner of the assets and assumes the
liabilities of the absorbed corporation(s))
or was used in a separate unit of the
predecessor, then whether the
organization at issue qualifies for one of
the safe harbors in paragraph (b) of this
section is determined by also taking into
account the test years, reporting
obligations, and gross income of the
predecessor.

(h) Examples. The rules of this section
are illustrated by the following
examples:

Example 1. (i) Facts. Finance Company A,
a calendar year taxpayer, was formed in Year
1 as a non-bank subsidiary of Manufacturing
Company and has no predecessor. A lends
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money to purchasers of Manufacturing
Company’s products on a regular and
continuing basis to finance the purchase of
those products. A’s gross income from stated
interest in Year 1 is $4.7 million. In Year 1,
A’s gross income from fees and penalties
with respect to the indebtedness is $0.5
million, and A has no other gross income
from lending money within the meaning of
paragraph (d) of this section.

(ii) Results. Section 6050P does not require
A to report discharges of indebtedness
occurring in Years 1 or 2, because A has no
test year for those years. Notwithstanding
that A lends money in those years on a
regular and continuing basis, under
paragraph (b)(3) of this section, A does not
have a significant trade or business of
lending money in those years for purposes of
section 6050P(c)(2)(D). However, for Year 3,
A’s test year is Year 1. A’s gross income from
lending in Year 1 is not less than $5 million
for purposes of the applicable safe harbor of
paragraph (b)(1) of this section. Because A
lends money on a regular and continuing
basis and does not meet the applicable safe
harbor, section 6050P requires A to report
discharges of indebtedness occurring in Year
3.

Example 2. (i) Facts. The facts are the same
as in Example 1, except that A is a division
of Manufacturing Company, rather than a
separate subsidiary. Manufacturing
Company’s principal activity is the
manufacture and sale of non-financial
products, and, other than financing the
purchase of those products, Manufacturing
Company does not extend credit or otherwise
lend money.

(ii) Results. Under paragraph (c) of this
section, that financing activity is not a
significant trade or business of lending
money for purposes of section 6050P(c)(2)(D),
and section 6050P does not require
Manufacturing Company to report discharges
of indebtedness.

Example 3. (i) Facts. Company B, a
calendar year taxpayer, is formed in Year 1.
B has no predecessor and a part of its
activities consists of the lending of money. B
packages and sells part of the indebtedness
it originates and holds the remainder. B is
engaged in these activities on a regular and
continuing basis. For Year 1, the sum of B’s
gross income from sales of the indebtedness,
plus other income described in paragraph (d)
of this section, is only $4.8 million, but it is
16% of B’s gross income in Year 1.

(ii) Results. Because B lends money on a
regular and continuing basis and does not
meet the applicable safe harbor of paragraph
(b)(1) of this section, section 6050P requires
B to report discharges of indebtedness
occurring in Year 3. B is not required to
report discharges of indebtedness in Years 1
and 2 because B has no test year for Years
1and 2.

Example 4. (i) Facts. The facts are the same
as in Example 3. In addition, in each of Years
2, 3, and 4, the sum of B’s gross income from
sales of the indebtedness, plus other income
described in paragraph (d) of this section, is
less than both $3 million and 10% of B’s
gross income.

(ii) Results. (A) Because B was required to
report under section 6050P for Year 3, the

applicable safe harbor for Year 4 is paragraph
(b)(2) of this section, which is satisfied only
if B’s gross income from lending activities for
each of the three most recent test years is less
than both $3 million and 10% of B’s gross
income. For Year 4, even though B has only
two test years, B’s gross income in one of
those test years, Year 1, causes B to fail to
meet this safe harbor. Accordingly, B is
required to report discharges of indebtedness
under section 6050P in Year 4. For Year 5,
B’s three most recent test years are Years 1,

2, and 3. However, B’s gross income from
lending activities in Year 1 is not less than
$3 million and 10% of B’s gross income.
Accordingly, section 6050P requires B to
report discharges of indebtedness in Year 5.

(B) For Year 6, B satisfies the applicable
safe harbor requirements of paragraph (b)(2)
of this section for each of the three most
recent test years (Years 2, 3, and 4).
Therefore, section 6050P does not require B
to report discharges of indebtedness in Year
6. Because B is not required to report for Year
6, the applicable safe harbor for Year 7 is the
one contained in paragraph (b)(1) of this
section, and thus the only relevant test year
is Year 5.

Example 5. (i) Facts. (A) Gompany C, a
calendar year taxpayer, was formed in Year
1 and, on a regular and continuing basis,
enters into the following transactions with its
clients, all of whom are unrelated parties to
C. C does not have any other income.

(B) C’s clients sell goods to customers,
frequently accepting as payment accounts
receivable that are due in 30 to 90 days.
Under a contract with each client, C
investigates the creditworthiness of the
client’s customers with respect to the
prospective sales, and, for each customer, C
determines whether, and to what extent, C is
willing to assume the risk of loss on accounts
receivable to be issued by the customer. C’s
decision whether to assume risk of loss may
be based on an evaluation of the credit
quality of particular customers or on the
aggregate credit quality of all of the client’s
prospective customers. If C is unwilling to
assume the risk, the client either may refuse
to extend any credit to the customer or may
accept the account receivable and bear the
risk of loss.

(C) Pursuant to some contracts between C’s
clients and C, C’s clients assign legal title to
the accounts receivable to C when the
accounts receivable are issued by the
customers. For these accounts receivable, C
agrees to undertake collections and to remit
the amounts collected to the client, less a fee
of 0.70 percent of the face value of the
accounts receivable. Pursuant to other
contracts between C’s clients and C, C’s
clients retain legal title to the accounts
receivable and retain the initial collection
responsibility. For these accounts receivable,
C’s fee is reduced to 0.35 percent. Both
groups of accounts receivable include
accounts receivable for which C has assumed
the risk of loss and accounts receivable for
which C has not assumed the risk of loss.

(D) Based on all the facts and
circumstances, C acquires ownership for
Federal tax purposes of some, but not all, of
the accounts receivable that it has agreed to
collect and of some, but not all, of the

accounts receivable for which the client has
retained collection responsibility.

(E) In Year 1, C’s total fee income with
respect to accounts receivable of which it
acquired tax ownership was $2 million. C’s
fee income in Year 1 from accounts
receivable of which it did not acquire tax
ownership was $700,000. C does not have
any other income for Year 1.

(F) In Year 3, there were discharges of
$950,000, representing $100,000 of customer
defaults on those accounts receivable of
which C was the owner for Federal tax
purposes at the time of the identifiable event
marking the discharge and $850,000 of
customer defaults on the accounts receivable
of which the clients, and not C, were the
owner. Whenever C determined the
uncollectibility of an account receivable for
which it had not assumed the risk of loss, C
reassigned title to the account receivable to
the appropriate client. Each defaulting
customer defaulted on an account receivable
with an outstanding balance of at least $600.

(ii) Results. (A) For Year 3, C’s test year is
Year 1. Under paragraph (e) of this section,
C’s $2 million fee income from the accounts
receivable of which it acquired tax
ownership is “gross income from lending
money” for purposes of paragraph (b) of this
section, because C was the owner of the
accounts for Federal tax purposes. Under
paragraph (e) of this section, C’s $700,000 fee
income from the accounts receivable of
which it did not acquire tax ownership is not
“gross income from lending money” for
purposes of paragraph (b) of this section,
because C was not the owner of the accounts
receivable for Federal tax purposes. In Year
1, therefore, C’s gross income from lending
money is less than $5 million but is not less
than 15% of C’s gross income. Because C
lends money on a regular and continuing
basis and does not meet the applicable safe
harbor, section 6050P requires C to report
discharges of indebtedness occurring in Year
3.

(B) In Year 3, section 6050P requires C to
report the $100,000 of discharges of the
accounts receivable of which C was the
owner for Federal tax purposes at the time of
the identifiable event marking the discharge.
Unless an exception to reporting under
paragraph (b) or (c) of this section applies,
section 6050P requires C’s clients to report
the $850,000 of discharges of the accounts
receivable of which C did not become the
owner.

(i) Effective date. This section applies

to discharges of indebtedness occurring
on or after January 1, 2005.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 5. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

m Par. 6. In §602.101, paragraph (b) is
amended by removing two entries from
the table as follows:

§602.101 OMB Control numbers.

* * * * *
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(b)* L

i Current
CFR part or section where
identified and described OMBN%ontrol
1.6050P-1 1545-1419
1.6050P-1T 1545-1419

Approved: October 18, 2004.
Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Gregory F. Jenner,

Assistant Secretary of the Treasury.

[FR Doc. 04-23747 Filed 10-22—-04; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 1 and 2
RIN 2900-AK10

Standards for Collection, Compromise,
Suspension, or Termination of
Collection Effort, and Referral of Civil
Claims for Money or Property;
Regional Office Committees on
Waivers and Compromises; Salary
Offset Provisions; Delegations of
Authority

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This final rule revises the
Department of Veterans Affairs (VA)
regulations concerning the collection,
compromise, suspension, termination,
and referral of debts owed to VA. The
revision clarifies and simplifies debt
collection standards and reflects
changes to Federal debt collection
procedures under the Debt Collection
Improvement Act of 1996. VA is also
amending regulations pertaining to the
administration of regional office
Committees on Waivers and
Compromises, as well as provisions
pertaining to debt collection and to the
Chief Financial Officer in the
delegations of authority regulations.
Other nonsubstantive changes are made
for purposes of clarification.

DATES: Effective Date: November 24,
2004.

FOR FURTHER INFORMATION CONTACT:
Peter Mulhern, Cash and Debt
Management Division (047GC1),
Department of Veterans Affairs, 810
Vermont Ave., NW., Washington, DC
20420, (202) 273-5570.

SUPPLEMENTARY INFORMATION: On
December 29, 2003, VA published in the
Federal Register (68 FR 74893) a
proposed rule to bring VA’s debt
collection regulations into compliance
with the provisions of the Debt
Collection Improvement Act of 1996
(DCIA), Public Law 104—134, 110 Stat.
1321, 1358 (April 26, 1996), the
subsequent revision of the Federal
Claims Collection Standards (FCCS)(31
CFR parts 900 through 904) by the
Department of the Treasury (Treasury)
and the Department of Justice in 2000,
and with Treasury’s additional rules in
31 CFR part 285. VA’s current debt
collection regulations include tools such
as offset of VA benefit payments,
assessment of interest and late payment
charges, use of consumer reporting and
private collection agencies, and Federal
salary offset. We proposed to add to
VA'’s debt collection regulations more
collection tools now authorized by the
DCIA and revised FCCS. These tools
include centralized administrative offset
through the use of the Treasury Offset
Program (TOP), the transfer or referral of
delinquent debt to Treasury for
collection (cross-servicing), and
administrative wage garnishment. We
also proposed to amend our debt
collection regulations by deleting
provisions that are either obsolete or
duplicative of Treasury and Treasury/
DQJ regulations, as well as to ensure
that our regulations are consistent with
statutory mandates and that they are
clearly written.

In addition, VA proposed to amend a
regulation pertaining to the Committees
on Waivers and Compromises to allow
each station Director the authority to
appoint the person responsible for the
Committee’s administrative control. Our
current regulation, which states that the
station Fiscal Officer must have
administrative control authority, does
not allow the station Director any
discretion in this matter.

We further proposed to amend a
regulation so that VA’s Chief Financial
Officer (CFO) would have the ability to
redelegate debt collection authority to
administration heads and staff office
directors as the CFO deems appropriate.

We provided a 60-day comment
period which ended on February 27,
2004. We received two submissions in
response to our invitation for comments
on the proposed regulations. One, from
an individual, discussed the
individual’s experience with VA after
VA informed him that an overpayment
existed due to his son’s dropping out of
college, and said that VA had withheld
almost all of a monthly payment of
benefits (which he asserted was without
prior notice). He said that the VA

employee he contacted had not been
aware of an allegedly larger amount VA
owed him due to an increase in the
number of his children. He asserted that
VA’s efficiency in the measures
involved in collecting a debt are far
ahead of those involved in paying
veterans their benefits, and asked for
help in putting “customer needs (benefit
payments) first.”” He did not say
whether he thought rulemaking changes
could provide the help he was
requesting nor whether adoption of the
proposed rule would itself help, and we
see no need for changes in the proposed
rule to be made based on this
submission. The other submission, from
the Disabled American Veterans (DAV),
is discussed below.

DAV states that our proposed new
paragraph (c)(4) in 38 CFR 1.912a
violates 38 U.S.C. 5314(b). This new
paragraph states that VA will begin
collection action from VA benefit
payments after an initial adverse
decision on a debtor’s request for waiver
or the debtor’s informal dispute of the
existence or amount of a benefit debt.
DAYV argues that there is no statutory
change to section 5301(c) or section
5314 justifying the addition of this
provision, and that VA provides no
explanation of this change in the
preamble. DAV notes that the preamble
cites the DCIA as the authority for most
of the changes for our proposed
rulemaking. DAV notes further that the
DCIA’s principal amendments to
strengthen debt collection authority
included amendments to the
administrative offset provisions of 31
U.S.C. 3716. DAV correctly states that
while collections under 38 U.S.C.
5301(c) must be conducted in
accordance with procedures prescribed
in 31 U.S.C. 3716, collections under 38
U.S.C. 5314 are not subject to the
general provisions applicable to other
claims collections as set forth in 31
U.S.C. 3716. According to DAV, there is
no statutory authority or other
explanation for our proposed new
paragraph (c)(4) in 38 CFR 1.912a.

The preamble to the proposed rule
did contain an explanation that
encompassed the proposed change to
add paragraph (c)(4) to 38 CFR 1.912a,
since it is one of the changes that was
proposed to ensure that our debt
collection regulations are consistent
with statutory mandates and clearly
written (68 FR 74893, 74894). DAV is
correct that there is no statutory change
to 38 U.S.C. 5301(c) or 5314 that
pertains to the addition of this
provision. However, we believe that
DAV is incorrect in stating that our
proposed new paragraph violates
section 5314(b).
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Nothing in section 5314(b) requires
VA to suspend administrative offset
pending a final decision by the Board of
Veterans’ Appeals (BVA). The
requirements of 38 U.S.C. 5314(b) are to
be met by “reasonable efforts to notify”
the person in compliance with
§5314(b)(1) and (b)(3) and by a
determination described in section
5314(b)(2). Under section 5314(b)(2), the
Secretary is merely required to make “a
determination” with respect to a dispute
of the existence or amount of the debt
or with respect to a request for waiver,
or to determine that the time required to
make such a determination before
making deductions would jeopardize
the Secretary’s ability to recover the full
amount of such indebtedness through
deduction from such payments.

DAV states that there is no compelling
basis to begin collection immediately
after an initial adverse decision, except
where there are ‘“‘real reasons to
determine that delay would jeopardize
eventual collection of debt.” DAV’s
language is different than the statutory
standards in section 5314(b)(2). The
necessary finding concerns whether
delay would jeopardize the ability to
recover the debt by deduction from
payments of VA benefits. When VA is
making a final payment or a one-time
payment, and the debtor is not receiving
a continuous benefit payment, VA does
indeed have a basis for determining that
delay would jeopardize its ability to use
offset for collection of a debt.

DAYV argues further that 38 U.S.C.
5314 makes no distinction between
initial determinations and appellate
determinations. DAV also believes a
debtor’s right to appeal to BVA is as
much a part of the “prescribed
administrative process” referred to in
section 5314(b)(1) as the initial
determination.

The requirement in 38 U.S.C.
5314(b)(1) for VA to notify the debtor of
the right to dispute the existence and
amount of the debt, or the right to
request waiver, through “prescribed
administrative processes” does not, as
DAV argues, apply to both an initial
decision at the regional office level and
an appellate decision by BVA. VA has
consistently under section 5314 taken
the position that collection action may
begin after an initial adverse
determination on the validity and
amount of the debt or an initial adverse
determination on the waiver request. A
reading of the current regulations
supports this position. For example, the
last sentence in 38 CFR 1.911(c) states:
“Except as provided in §1.912a
(collection by offset), the exercise of any
of these rights will not stay any
collection proceeding.” Furthermore,

§ 1.912a(c)(1) states that “* * * offset
shall not commence until the dispute is
reviewed as provided in § 1.911a(c)(1)
[sic] [§1.911(c)(1); this final rule
corrects the inadvertent failure to reflect
the redesignation of § 1.911a as § 1.911
(52 FR 42105)(November 3, 1987)] and
unless the resolution is adverse to the
debtor.” The procedure provided in
§1.911(c)(1) is an informal dispute only.
VA’s regulations further provide in
§1.912a(c)(2) that “* * *offset shall not
commence until the Department of
Veterans Affairs has made an initial
decision on waiver.” Thus, VA’s current
regulations in 38 CFR 1.911 and 1.912a
already authorize VA to begin collection
from benefit payments after an adverse
informal decision on the existence or
amount of a benefit program debt or an
initial adverse decision on a request for
waiver of such debt. Similarly, we have
consistently taken the position under
section 5314(b)(2) that if VA finds that
delay to make a determination on such
a dispute or request would jeopardize
collection by offset, VA is authorized to
begin collection. Nothing in either the
current §1.911 or § 1.912a requires VA
to suspend collection action until a final
decision is rendered by BVA. VA’s
regulations are also consistent with
Treasury’s regulations for offset, which
do not require the exhaustion of all
administrative remedies prior to
collection by offset (see 31 CFR
901.3(b)(4) and 901.3(c)(2)(i)). New
paragraph (c)(4) in § 1.912a is merely
intended to clarify our regulations by
reflecting an already existing practice.

DAYV argues that delay in collection
would not cause adverse consequences
to the Government comparable to the
harm that collection of a contested debt
can cause to an individual veteran. DAV
also asks that VA revise the proposed
rules “‘to make them more consistent
with the pro-veteran nature of VA’s
administrative processes.” We believe
that this final rule accords with
Congressional concern for the needs of
veterans as well as of taxpayers in
general. For example, the legislative
history of 38 U.S.C. 5314 shows a
legislative intent that VA aggressively
pursue debt collection and a concern
that failing to do so is a disservice to
veterans, and is unfair to the veterans
who do repay their overpayments.

DAV also has several questions and
concerns about VA’s proposed new
regulation (38 CFR 1.923) on
administrative wage garnishment
(AWG). This proposed regulation is
based on Treasury’s AWG regulation (31
CFR 285.11) and is authorized by 31
U.S.C. 3720D and 38 U.S.C. 501. New
§1.923 provides AWG procedures,
including procedures for hearings. Since

we have decided that only VA debts that
have been referred to Treasury’s cross-
servicing program will be subject to
AWG, our regulation describes certain
responsibilities of both Treasury and VA
for many of the AWG procedures. It
should be noted that VA is not required
to refer a debt to Treasury unless the
debt is more than 180 days delinquent.
Thus, any debt that eventually becomes
subject to AWG will be more than 180
days delinquent.

DAV describes the authority delegated
to Treasury by Congress (DCIA at 31
U.S.C. 3720D) to promulgate regulations
concerning AWG procedures and
hearings as quasi-legislative authority
and questions whether it can be
subdelegated to another agency, such as
VA.

31 U.S.C. 3720D establishes authority
for the use of AWG by ““the head of an
executive, judicial, or legislative
agency.” At section 3720D(h), Congress
mandates that the Secretary of Treasury
shall issue regulations to implement
section 3720D. In our view, Congress
has already by statute given AWG
authority directly to each agency head,
and under that statute in combination
with VA’s rulemaking authority in 38
U.S.C. 501, VA has ample authority to
issue regulations concerning its
administration of its AWG authority. We
do not agree with DAV that the grant of
rulemaking authority to Treasury under
31 U.S.C. 3720D is exclusive. The
statute contains no language showing
such an intent. In our view, it does not
deprive agencies of other general
rulemaking authority they have with
respect to their statutory
responsibilities. Thus, there is no need
for VA to rely on any “subdelegation”
from Treasury, which DAV asserts
would be invalid.

In addition, DAV also questions
whether VA has authority to issue
regulations governing actions by
Treasury. VA’s AWG regulation does
not dictate or govern actions by
Treasury. Rather, VA’s regulation
describes actions that Treasury is
already required to perform on debts
referred to its cross-servicing program.

DAV states that VA’s proposed
regulation lacks the clarity of Treasury’s
regulation. DAV finds that VA’s
proposed regulation requires the reader
to shift back and forth between our
regulation and Treasury’s. DAV feels
that VA debtors will probably not be
familiar with Treasury’s regulation.
While both statements may be true, it is
not unusual for VA’s debt collection
regulations to refer to Treasury’s
regulations, which are intended as
guidance for executive agencies to
follow in developing agency-specific
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regulations. For the reasons discussed
below, we believe that the references
serve a useful purpose and should be
retained.

At this point, VA intends to use AWG
on debts that have been referred to the
Treasury Cross-Servicing Program. Once
a debt is referred to this collection
program, Treasury will provide all of
the notification to both debtor and
employer. VA will only be responsible
for conducting a hearing, if one is
requested. However, in the future, it is
possible that VA may decide to
implement AWG without referral to
Treasury. VA would then be responsible
not only for the hearing, but all other
aspects of the AWG process.
Consequently, we referred to possible
actions by both VA and Treasury, as
well as to Treasury’s regulation,
throughout the proposed regulation.
Admittedly, this is somewhat
cumbersome, but we feel it is necessary
to do so in order to address all possible
contingencies.

DAV obijects to the fact that proposed
§ 1.923(b)(3) requires the debtor to be
notified of the right to request a hearing,
rather than notified simply of the right
to a hearing. DAV believes that small
differences in language, such as this, are
not inconsequential and can lead to
misunderstandings. We agree with
DAV’s position and in this final rule we
are making a change from proposed
§ 1.923(b)(3) accordingly.

Treasury’s regulation provides, at 31
CFR 285.11(f)(3)(i), that “the agency
shall provide the debtor with a
reasonable opportunity for an oral
hearing when the agency determines
that the issue in dispute cannot be
resolved by review of the documentary
evidence, for example, when the
validity of the claim turns on the issue
of credibility or veracity.” DAV states
that proposed § 1.923(c) appears to leave
the decision of whether to afford an oral
hearing more completely to the
discretion of the hearing official than
does the Treasury regulation. VA’s
version provides, in DAV’s view, no
guidance as to when an issue in dispute
cannot be resolved by review of the
documentary evidence and must be
resolved by an oral hearing.

In proposed § 1.923(c), we believe the
reference to 31 CFR 285.11(f) provides
sufficient guidance for the hearing
official to determine whether an oral or
paper hearing would be accorded the
debtor. VA’s proposed language does
not give more discretion to the hearing
official in determining the type of
hearing than as provided for in
Treasury’s regulation. However, in order
to provide more specific guidance on
this issue, we are in this final rule

adding the phrase “for example, when
the validity of the claim turns on the
issue of credibility or veracity” to the
end of the second sentence of proposed
§1.923(c)(1). This language is taken
directly from 31 CFR 285.11()(3)(i).

DAV next states that the specific
hearing procedures prescribed in
proposed § 1.923(c)(1) conflict with VA
hearing procedures and the associated
rights of VA claimants. Specifically, in
VA’s administrative proceedings, a
claimant has the right to request a
hearing at any stage in the process, and
according to DAV, the term ‘“‘hearing”
means an oral hearing. DAV argues that
the right to an oral hearing is one of the
basic elements of due process imposed
by 38 CFR part 3. DAV asserts that the
rules applicable to BVA also make it
clear that the term “hearing” pertains to
oral hearings. Notwithstanding the
Treasury rule, DAV believes that it is
fundamentally unfair that the decision
on whether to afford an oral hearing is
at the discretion of the hearing official.
If VA has the latitude to make its own
rules on these hearing procedures, DAV
believes VA has the latitude to offer an
oral hearing for all debtors that desire
one. DAV also feels the oral hearing
should be recorded and preferably
transcribed, since any decision under
§1.923 will be subject to appellate
review where testimonial evidence will
be pertinent. Our proposed § 1.923(c)(1)
provides that the hearing official must
maintain a summary record of the
proceedings, but is not required to
produce a transcript of the hearing. The
Treasury regulation at 31 CFR
285.11(f)(9) only requires a summary
record and we believe this to be
sufficient.

In publishing § 1.923, VA has no
intention of depriving veterans and
other VA benefit claimants of any rights
they are entitled to under title 38 of the
U.S. Code or under 38 CFR part 3.
However, § 1.923 is intended to
authorize AWG for all debts owed VA,
not just those debts that are the result
of participation in a benefits program
under title 38. Our reference to 38 CFR
1.911(c)(1) in § 1.923(c)(6) is intended to
distinguish these rights (of veterans and
other benefit claimants) from the rights
of debtors whose debts are not resulting
from participation in a VA benefit
program. The intent is to recognize the
right to dispute the existence and
amount of a benefit debt in accordance
with §1.911(c)(1) and to allow any
existing VA regional office or BVA
decision to be incorporated by reference
and become the basis of the hearing
official’s decision. Thus, a veteran and
any other claimant as defined in 38
U.S.C. 5100 would retain any rights

under VA statute and regulations if he
or she disputed the existence and
amount of a benefit debt that eventually
became subject to AWG. The AWG
regulations do not confer on veterans or
other claimants an additional
opportunity to challenge the debt or to
request a waiver, as these rights were
available to them at the initial
notification of indebtedness.

DAV states that § 1.923(c)(5), which is
modeled on §285.11(f)(8), violates
existing law and cites 38 U.S.C. 5107
and Gilbert v. Derwinski, 1 Vet. App. 49,
54 (1990), as authority for their position.
Section 1.923(c)(5) states that VA or
Treasury shall have the burden of going
forward to prove the existence or
amount of the debt, after which the
debtor must show, by a preponderance
of the evidence, that no debt exists or
the amount of the debt is incorrect. DAV
cites the fact that a more liberal burden
of proof applies to veterans and other
claimants under VA law because a
veteran need only demonstrate that
there is an approximate balance of
positive and negative evidence in order
to prevail.

As stated above, §1.923 is intended to
authorize AWG for all debts owed VA,
not just those debts that are the result
of participation in a benefits program
under title 38 of the U.S. Code. The
burden of proof described in
§1.923(c)(5) is applicable to all debts
owed VA. However, a debtor can
dispute the existence and amount of a
debt arising out of participation in a VA
benefits program in accordance with
§1.911(c)(1) and appeal any adverse
decision under 38 CFR parts 19 and 20.
Under such procedures, the debtor
would be under the more liberal burden
of proof. Prior decisions rendered under
procedures set forth in 38 CFR
applicable to the benefit would become
the basis of the hearing official’s
decision, as stated in our earlier
discussion of § 1.923(c)(6). In all
probability, by the time a debt reaches
the AWG process, veterans and other
claimants would have already had the
opportunity to exercise any rights under
the benefit debt process and the debt
would be merely a debt owed to the
Federal government.

Finally, Treasury’s 31 CFR 285.11
states that the hearing official’s decision
will be the final agency action for the
purposes of judicial review under the
Administrative Procedure Act (APA).
VA’s proposed § 1.923(c)(7) merely
restates the same thing. DAV correctly
points out that VA’s administrative
adjudicative processes for VA benefits
are not subject to the APA. DAV states
that § 1.923(c)(7) needs to be revised;
otherwise this proposed rule would
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remove BVA from the process, and in so
doing, would preclude review by the
U.S. Court of Appeals for Veterans
Claims.

Again, any decision concerning the
existence or amount of a debt arising out
of participation in a VA benefits
program will be made in accordance
with the procedures set forth in 38 CFR
applicable to the benefit. Any such
decision will be the basis of a hearing
official’s AWG decision. As stated
above, by the time a debt reaches the
AWG process, veterans and other
claimants have already had the
opportunity to exercise any rights under
the benefit debt process and the debt
would be merely a debt owed to the
Federal government.

In addition to the changes discussed
above as a result of comments we
received, we are making in the final rule
changes from the proposed rule by
adding or revising authority citations;
removing redundant language or
unnecessary cross-references; in the
instruction for § 1.919, redesignated as
§ 1.915, correcting an inadvertent error
by revising the amendments to
paragraph (f)(2) to reflect that we are
removing paragraph (f)(2) and its
authority citation and reserving
paragraph (f)(2); removing a reference in
proposed new § 1.923 to a now-obsolete
Treasury form number and referring
instead to “‘a Treasury-approved” form;
adding language to § 1.907, Definitions,
to promote clarity in understanding the
provisions of §§ 1.900 through 1.953;
and making other nonsubstantive
changes for purposes of clarity or of a
technical nature. The Regulatory
Flexibility Act paragraph in this
preamble also reflects correcting
changes.

This final rule makes a
nonsubstantive clarifying change to the
second sentence of proposed
§1.963a(b), which stated that,
“[glenerally,” collection of an
overpayment of employees” pay,
expenses, and allowances will be
“against equity and good conscience” if
the overpayment occurred through
administrative error and that there is no
indication of fraud, misrepresentation,
fault, or lack of good faith on the part
of the employee or other person having
an interest in obtaining a waiver. The
qualifying term “[glenerally” reflects
that VA Committees on Waivers and
Compromises retain discretion to
determine that collection would not be
against equity and good conscience in
some instances involving overpayments
due to administrative error without fault
on the part of the employee, such as in
cases where the windfall to the
employee or the burden to the

government by reason of the
overpayment would be inequitably large
or where VA promptly advised the
claimant of a potential overpayment and
the possibility of collection. In this final
rule, we have added the phrase “and
waiver would not otherwise be
inequitable” to the second sentence of
§1.963a(b) in order to reiterate and
clarify that the determination ultimately
turns on the equities of each case, as
provided in the preceding sentence.
This change does not alter the meaning
of the proposed rule.

Based on the rationale set forth in the
preamble to the proposed rule and in
this preamble, VA is adopting the
provisions of the proposed rule as a
final rule without change except as
noted above.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3521).

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any given year.
This proposed amendment would have
no such effect on State, local, or tribal
governments, or the private sector.

Regulatory Flexibility Act

The Secretary hereby certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. This rule
primarily affects individuals. It only
occasionally affects a small entity, and
its economic impact would not be a
significant one on a substantial number
of small entities. The economic impact
on small entities would be solely related
to the rule’s provisions for collection of
an entity’s indebtedness to VA or
garnishment of wages of an entity’s
employee determined to be indebted to
VA. Therefore, pursuant to 5 U.S.C.
605(b), this rule is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Catalog of Federal Domestic Assistance

There is no applicable Catalog of
Federal Domestic Assistance number.

List of Subjects

38 CFR Part 1

Claims, Administrative practice and
procedure, Veterans.

38 CFR Part 2
Delegations of authority.

Approved: October 15, 2004.
Anthony J. Principi,
Secretary of Veterans Affairs.

m For the reasons set forth in the
preamble, 38 CFR parts 1 and 2 are
amended as follows:

PART 1—GENERAL PROVISIONS

m 1. The authority citation for part 1 is
revised to read as follows:

Authority: 38 U.S.C. 501(a), and as noted
in specific sections.

m 2. The authority citation preceding
§1.900 is revised to read as follows:

Authority: Sections 1.900 through 1.953
are issued under the authority of 31 U.S.C.
3711 through 3720E; 38 U.S.C. 501, and as
noted in specific sections.

m 3. Section 1.900 is revised to read as
follows:

§1.900 Prescription of standards.

(a) The standards contained in
§§ 1.900 through 1.953 are issued
pursuant to the Federal Claims
Collection Standards, issued by the
Department of the Treasury (Treasury)
and the Department of Justice (DOJ) in
parts 900 through 904 of 31 CFR, as well
as other debt collection authority issued
by Treasury in part 285 of 31 CFR, and
apply to the collection, compromise,
termination, and suspension of debts
owed to VA, and the referral of such
debts to Treasury (or other Federal
agencies designated by Treasury) for
offset and collection action and to DOJ
for litigation, unless otherwise stated in
this part or in other statutory or
regulatory authority, or by contract.

(b) Standards and policies regarding
the classification of debt for accounting
purposes (for example, write-off of
uncollectible debt) are contained in the
Office of Management and Budget’s
Circular A-129 (Revised), “Policies for
Federal Credit Programs and Non-Tax
Receivables.”

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

W 4. Section 1.901 is revised to read as
follows:

§1.901 No private rights created.
Sections 1.900 through 1.953 do not
create any right or benefit, substantive
or procedural, enforceable at law or in
equity by a party against the United
States, its agencies, its officers, or any
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other person, nor shall the failure of VA
to comply with any of the provisions of
§§1.900 through 1.953 be available to
any debtor as a defense.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

m 5. Section 1.902 is revised to read as
follows:

§1.902 Antitrust, fraud, and tax and
interagency claims.

(a) The standards in §§ 1.900 through
1.953 relating to compromise,
suspension, and termination of
collection activity do not apply to any
debt based in whole or in part on
conduct in violation of the antitrust
laws or to any debt involving fraud, the
presentation of a false claim, or
misrepresentation on the part of the
debtor or any party having an interest in
the claim. Only the Department of
Justice (DOJ) has the authority to
compromise, suspend, or terminate
collection activity on such claims. The
standards in §§ 1.900 through 1.953
relating to the administrative collection
of claims do apply, but only to the
extent authorized by DQOJ in a particular
case. Upon identification of a claim
based in whole or in part on conduct in
violation of the antitrust laws or any
claim involving fraud, the presentation
of a false claim, or misrepresentation on
the part of the debtor or any party
having an interest in the claim, VA shall
promptly refer the case to DOJ. At its
discretion, DOJ may return the claim to
VA for further handling in accordance
with the standards in §§ 1.900 through
1.953.

(b) Sections 1.900 through 1.953 do
not apply to tax debts.

(c) Sections 1.900 through 1.953 do
not apply to claims between Federal
agencies.

(d) Federal agencies should attempt to
resolve interagency claims by
negotiation in accordance with
Executive Order 12146 (3 CFR, 1980
Comp., pp. 409—412).

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

m 6. Section 1.903 is revised to read as
follows:

§1.903 Settlement, waiver, or compromise
under other statutory or regulatory
authority.

Nothing in §§ 1.900 through 1.953
precludes VA settlement, waiver,
compromise, or other disposition of any
claim under statutes and implementing
regulations other than subchapter II of
chapter 37 of Title 31 of the United
States Code (Claims of the United States
Government) and the standards in Title
31 CFR parts 900 through 904. See, for
example, the Federal Medical Care
Recovery Act (42 U.S.C. 2651 et seq.)

and applicable regulations, 28 CFR part
43. In such cases, the laws and
regulations that are specifically
applicable to claims collection activities
of VA generally take precedence over 31
CFR parts 900 through 904.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

m 7. Section 1.904 is revised to read as
follows:

§1.904 Form of payment.

Claims may be paid in the form of
money or, when a contractual basis
exists, VA may demand the return of
specific property or the performance of
specific services.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

m 8. Section 1.905 is revised to read as
follows:

§1.905 Subdivision of claims not
authorized.

Debts may not be subdivided to avoid
the monetary ceiling established by 31
U.S.C. 3711(a)(2). A debtor’s liability
arising from a particular transaction or
contract shall be considered as a single
debt in determining whether the debt is
one of less than $100,000 (excluding
interest, penalties, and administrative
costs) or such higher amount as the
Attorney General shall from time to time
prescribe for purposes of compromise,
suspension, or termination of collection
activity.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

m 9. Section 1.906 is revised to read as
follows:

§1.906 Required administrative
proceedings.

(a) In applying §§ 1.900 through
1.953, VA is not required to omit,
foreclose, or duplicate administrative
proceedings required by contract or
other laws or regulations.

(b) Nothing contained in §§ 1.900
through 1.953 is intended to foreclose
the right of any debtor to an
administrative proceeding, including
appeals, waivers, and hearings provided
by statute, contract, or VA regulation
(see 38 U.S.C. 3720(a)(4) and 5302 and
42 U.S.C. 2651-2653).

(Authority: 38 U.S.C. 501, 3720(a)(4), 5302;
42 U.S.C. 2651 through 2653).

m 10. Section 1.907 is revised to read as
follows:

§1.907 Definitions.

(a) The definitions and construction
found in the Federal Claims Collection
Standards in 31 CFR 900.2(a) through
(d), and the definitions in the provisions
on administrative wage garnishment in
31 CFR 285.11(c) shall apply to §§1.900

through 1.953, except as otherwise
stated.

(b) As used in §§ 1.900 through 1.953,
referral for litigation means referral to
the Department of Justice for
appropriate legal actions, except in
those specified instances where a case is
referred to a VA Regional Counsel for
legal action.

(c) As used in §§1.900 through 1.953,
VA benefit program means medical care,
home loan, and benefits payment
programs administered by VA under
Title 38 of the United States Code,
except as otherwise stated.

(d) As used in §§1.900 through 1.953,
Treasury means the United States
Department of the Treasury.

(Authority: 31 U.S.C. 3701, 3711; 38 U.S.C.
501, 5316).

m 11. The authority citation preceding
§1.910 is removed.

m 12. Section 1.910 is revised to read as
follows:

§1.910 Aggressive collection action.

(a) VA will take aggressive collection
action on a timely basis, with effective
follow-up, to collect all claims for
money or property arising from its
activities.

(b) In accordance with 31 U.S.C.
3711(g) and the procedures set forth at
31 CFR 285.12, VA shall transfer to
Treasury any non-tax debt or claim that
has been delinquent for a period of 180
days or more so that Treasury may take
appropriate action to collect the debt or
terminate collection action. This
requirement does not apply to any debt
that:

(1) Is in litigation or foreclosure;

(2) Will be disposed of under an
approved asset sale program;

(3) Has been referred to a private
collection contractor for a period of time
acceptable to the Secretary of the
Treasury;

(4) Is at a debt collection center for a
period of time acceptable to the
Secretary of the Treasury;

(5) Will be collected under internal
offset procedures within 3 years after
the debt first became delinquent; or

(6) Is exempt from this requirement
based on a determination by the
Secretary of the Treasury that
exemption for a certain class of debt is
in the best interest of the United States.
VA may request that the Secretary of the
Treasury exempt specific classes of
debts.

(c) In accordance with 31 U.S.C.
3716(c)(6) and the procedures set forth
in 31 CFR part 285, VA shall notify
Treasury of all past due, legally
enforceable non-tax debt that is over 180
days delinquent for purposes of
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administrative offset, including tax
refund offset and federal salary offset.
(Procedures for referral to Treasury for
tax refund offset are found at 31 CFR
285.2 and procedures for referral to
Treasury for federal salary offset are
found at 38 CFR 1.995 and 31 CFR
285.7.)

(Authority: 31 U.S.C. 1311, 1316; 38 U.S.C.
501, 5314; 31 CFR part 285).

m 13. Section 1.911 is amended by:

m A. Revising paragraphs (a), (b), (c)(3),

(d)(4), (d)(5), ()(1), and (f)(5), and the

authority citation at the end of the

section (f)(5).

m B. Adding paragraphs (d)(6) and (d)(7).
The revisions and additions read as

follows:

§1.911 Collection of debts owed by
reason of participation in a benefits
program.

(a) Scope. This section applies to the
collection of debts resulting from an
individual’s participation in a VA
benefit or home loan program. It does
not apply to VA’s other debt collection
activities. Standards for the demand for
payment of all other debts owed to VA
are set forth in § 1.911a. School liability
debts are governed by § 21.4009 of this
title.

(b) Written demands. When VA has
determined that a debt exists by reason
of an administrative decision or by
operation of law, VA shall promptly
demand, in writing, payment of the
debt. VA shall notify the debtor of his
or her rights and remedies and the
consequences of failure to cooperate
with collection efforts. Generally, one
demand letter is sufficient, but
subsequent demand letters may be
issued as needed.

(C) * *x %

(3) Appeal. In accordance with parts
19 and 20 of this title, the debtor may
appeal the decision underlying the debt.

(

)***
* * * * *

(4) That collection may be made by
offset from current or future VA benefit
payments (see § 1.912a). In addition, the
debtor shall be advised of any policies
with respect to the use of credit bureaus,
debt collection centers, and collection
agencies; any other remedies to enforce
payment of the debt, including
administrative wage garnishment,
Federal salary offset, tax refund offset,
and litigation; and the requirement that
any debt delinquent for more than 180
days be transferred to Treasury for
administrative offset or collection.

(5) That interest and administrative
costs may be assessed in accordance
with § 1.915, as appropriate;

(6) That the debtor shall have the
opportunity to inspect and copy
records; and

(7) That the debtor shall have the
opportunity to enter into a repayment

agreement.
* * * * *
L

(1) Appellate rights, in parts 19 and
20 of this title;

* * * * *

(5) The assessment of interest and
administrative costs, in § 1.915.

(Authority: 38 U.S.C. 501, 5302, 5314).

m 14. Section 1.911ais added to read as
follows:

§1.911a Collection of non-benefit debts.

(a) This section is written in
accordance with 31 CFR 901.2 and
applies to the demand for payment of all
debts, except those debts arising out of
participation in a VA benefit or home
loan program. Procedures for the
demand for payment of VA benefit or
home loan program debts are set forth
in §1.911.

(b) Written demand as described in
paragraph (c) of this section shall be
made promptly upon a debtor of VA in
terms that inform the debtor of the
consequences of failing to cooperate
with VA to resolve the debt. Generally,
one demand letter is sufficient, but
subsequent letters may be issued. In
determining the timing of the demand
letter, VA should give due regard to the
need to refer debts promptly to the
Department of Justice for litigation, in
accordance with §§ 1.950 through 1.953.
When necessary to protect VA’s interest
(for example, to prevent the running of
a statute of limitations), written demand
may be preceded by other appropriate
actions under 38 CFR 1.900 through
1.953, including immediate referral for
litigation.

(c) The written demand letter shall
inform the debtor of:

(1) The basis for the indebtedness and
any rights the debtor may have to seek
review within VA, including the right to
request waiver;

(2) The applicable standards for
imposing any interest or other late
payment charges;

(3) The date by which payment
should be made to avoid interest and
other late payment charges and enforced
collection, which generally should not
be more than 30 days from the date that
the demand letter is mailed;

(4) The name, address, and phone
number of a contact person or office
within the agency;

(5) The opportunity to inspect and
copy VA records related to the debt; and

(6) The opportunity to make a written
agreement to repay the debt.

(d) In addition to the items listed in
paragraph (c) of this section, VA should
include in the demand letter VA’s
willingness to discuss alternative
methods of payment and its policies
with respect to the use of credit bureaus,
debt collection centers, and collection
agencies. The letter should also indicate
the agency’s remedies to enforce
payment of the debt (including
assessment of interest, administrative
costs and penalties, administrative
garnishment, Federal salary offset, tax
refund offset, administrative offset, and
litigation) and the requirement that any
debt delinquent for more than 180 days
be transferred to Treasury for collection.

(e) VA should respond promptly to
communications from debtors and
should advise debtors who dispute
debts, or request waiver, to furnish
available evidence to support their
contentions.

(f) Prior to referring a debt for
litigation, VA should advise each debtor
determined to be liable for the debt that,
unless the debt can be collected
administratively, litigation may be
initiated. This notification may be given
as part of a demand letter under
paragraph (c) of this section or in a
separate letter.

(g) When VA learns that a bankruptcy
petition has been filed with respect to
a debtor, before proceeding with further
collection action, VA should
immediately seek legal advice from
either VA’s General Counsel or Regional
Counsel concerning the impact of the
Bankruptcy Code on any pending or
contemplated collection activities.
Unless VA determines that the
automatic stay imposed at the time of
filing pursuant to 11 U.S.C. 362 has
been lifted or is no longer in effect, in
most cases collection activity against the
debtor should stop immediately.

(1) After VA seeks legal advice, a
proof of claim should be filed in most
cases with the bankruptcy court or the
Trustee. VA should refer to the
provisions of 11 U.S.C. 106 relating to
the consequences on sovereign
immunity of filing a proof of claim.

(2) If VA is a secured creditor, it may
seek relief from the automatic stay
regarding its security, subject to the
provisions and requirements of 11
U.S.C. 362.

(3) Offset is prohibited in most cases
by the automatic stay. However, VA
should seek legal advice from VA’s
General Counsel or Regional Counsel to
determine whether payments to the
debtor and payments of other agencies
available for offset may be frozen by VA
until relief from the automatic stay can
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be obtained from the bankruptcy court.
VA also should seek legal advice from
VA’s General Counsel or Regional
Counsel to determine whether
recoupment is available.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

m 15. Section 1.912 is amended by:
m A. Revising paragraphs (a), (c)(2),
(d)(1), (d)(2), and (f).
m B. Adding paragraphs (d)(3), (d)(4), (g),
(h), and (i).

The revisions and additions read as
follows:

§1.912 Collection by offset.

(a) Authority and scope. In
accordance with the procedures set
forth in 31 CFR 901.3, as well as 31 CFR
part 285, VA shall collect debts by
administrative offset from payments
made by VA to a debtor indebted to VA.
Also in accordance with 31 CFR
901.3(b), as well as 31 CFR part 285, VA
shall refer past due, legally enforceable
non-tax debts which are over 180 days
delinquent to Treasury for collection by
centralized administrative offset (further
procedures are set forth in paragraph (g)
of this section). This section does not
pertain to offset from either VA benefit
payments made under the authority of
38 U.S.C. 5314 or from current salary,
but does apply to offset from all other
VA payments, including an employee’s
final salary check and lump-sum leave
payment. Procedures for offset from
benefit payments are found in § 1.912a.
Procedures for offset from current
Federal salary are found in §§1.980
through 1.995. NOTE: VA cannot offset,
or refer for the purpose of offset, either
under the authority of this section or
under any other authority found in
§§ 1.900 through 1.953 and §§ 1.980
through 1.995, any VA home loan
program debt described in 38 U.S.C.
3726 unless the requirements set forth

in that section have been met.
* * * * *

(c) * x %

(2) If the debtor, within 30 days of the
date of the required notification by VA,
requests in writing the waiver of
collection of the debt in accordance
with §1.963, §1.963a, or § 1.964, offset
shall not commence until VA has made
an initial decision to deny the waiver

request.
* * * * *
(d) * Kk %

(1) Offset may commence prior to
either resolution of a dispute or decision
on a waiver request as discussed in
paragraph (c) of this section, if
collection of the debt would be
jeopardized by deferral of offset (for
example, if VA first learns of the debt
when there is insufficient time before a

final payment would be made to the
debtor to allow for prior notice and
opportunity for review or waiver
consideration). In such a case,
notification pursuant to paragraph (b) of
this section shall be made at the time
offset begins or as soon thereafter as
possible. VA shall promptly refund any
money that has been collected that is
ultimately found not to have been owed
to the Government.

(2) If the United States has obtained
a judgment against the debtor, offset
may commence without the notification
required by paragraph (b) of this section.
However, a waiver request filed in
accordance with the time limits and
other requirements of § 1.963, § 1.963a,
or § 1.964 will be considered, even if
filed after a judgment has been obtained
against the debtor. If waiver is granted,
in whole or in part, refund of amounts
already collected will be made in
accordance with §1.967.

(3) The procedures set forth in
paragraph (b) of this section may be
omitted when the debt arises under a
contract that provides for notice and
other procedural protections.

(4) Offset may commence without the
notification required by paragraph (b) of
this section when the offset is in the
nature of a recoupment. As defined in
31 CFR 900.2(d), recoupment is a
special method for adjusting debts
arising under the same transaction or
occurrence.

(f) Statutes of limitation; multiple
debts. When collecting multiple debts
by administrative offset, VA shall apply
the recovered amounts to those debts in
accordance with the best interests of the
United States, as determined by the
facts and circumstances of the particular
case, paying special attention to
applicable statutes of limitation. In
accordance with 31 CFR 901.3(a)(4), VA
may not initiate offset to collect a debt
more than 10 years after VA’s right to
collect the debt first accrued (with
certain exceptions as specified in 31
CFR 901.3(a)(4)).

(g) Centralized administrative offset.
(1) When VA refers delinquent debts to
Treasury for centralized administrative
offset in accordance with 31 CFR part
285, VA must certify that:

(i) The debts are past due and legally
enforceable; and

(ii) VA has complied with all due
process requirements under 31 U.S.C.
3716(a) and paragraphs (b) and (c) of
this section.

(2) Payments that are prohibited by
law from being offset are exempt from
centralized administrative offset.

(h) Computer Matching and Privacy
Act waiver. In accordance with 31

U.S.C. 3716(f), the Secretary of the
Treasury may waive the provisions of
the Computer Matching and Privacy
Protection Act of 1988 concerning
matching agreements and post-match
notification and verification (5 U.S.C.
552a(o) and (p)) for centralized
administrative offset upon receipt of a
certification from a creditor agency that
the due process requirements
enumerated in 31 U.S.C. 3716(a) and
paragraphs (b) and (c) of this section
have been met. The certification of a
debt in accordance with paragraph (g) of
this section will satisfy this
requirement. If such a waiver is granted,
only the Data Integrity Board of the
Department of the Treasury is required
to oversee any matching activities, in
accordance with 31 U.S.C. 3716(g).

(i) Requests by creditor agencies for
offset. Unless the offset would not be in
VA'’s best interest, or would otherwise
be contrary to law, VA will comply with
requests by creditor agencies to offset
VA payments (except for current salary
or benefit payments) made to a person
indebted to the creditor agency.
However, before VA may initiate offset,
the creditor agency must certify in
writing to VA that the debtor has been
provided:

(1) Written notice of the type and
amount of the debt and the intent of the
creditor agency to use administrative
offset to collect the debt;

(2) The opportunity to inspect and
copy agency records related to the debt;

(3) The opportunity for review within
the agency of the determination of the
indebtedness; and

(4) The opportunity to make a written
agreement to repay the debt.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

m 16. Section 1.912a is amended by:

m A. In paragraph (b), removing
“§1.911a(c) and (d)” and adding, in its
place, “§1.911(c) and (d)”.

m B. In paragraph (c)(1), removing
“§1.911a(c)(1)” and adding, in its place,
“§1.911(c)(1)”.

m C. In paragraph (d), removing
“§1.911a(d)” and adding, in its place,
“§1.911(d)”.

m D. Adding paragraph (c)(4) to read as
follows:

§1.912a Collection by offset—from VA
benefit payments.
* * * * *

(C) * % %

(4) VA will pursue collection action
once an adverse initial decision is
reached on the debtor’s request for
waiver and/or the debtor’s informal
dispute (as described in § 1.911(c)(1))
concerning the existence or amount of
the debt, even if the debtor subsequently
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pursues appellate relief in accordance
with parts 19 and 20 of this title.

* * * * *

§§1.913,1.914, and 1.915 [Removed]

m 17. Sections 1.913, 1.914, and 1.915 are
removed.

§1.916 [Redesignated as §1.913]

m 18. Section 1.916 is redesignated as
new §1.913 and is revised to read as
follows:

§1.913 Liquidation of collateral.

(a) VA should liquidate security or
collateral through the exercise of a
power of sale in the security instrument
or a nonjudicial foreclosure, and apply
the proceeds to the applicable debt, if
the debtor fails to pay the debt within
180 days after demand and if such
action is in the best interest of the
United States. Collection from other
sources, including liquidation of
security or collateral, is not a
prerequisite to requiring payment by a
surety, insurer, or guarantor, unless
such action is expressly required by
statute or contract.

(b) When VA learns that a bankruptcy
petition has been filed with respect to
a debtor, VA should seek legal advice
from VA’s General Counsel or Regional
Counsel concerning the impact of the
Bankruptcy Code, including, but not
limited to, 11 U.S.C. 362, to determine
the applicability of the automatic stay
and the procedures for obtaining relief
from such stay prior to proceeding
under paragraph (a) of this section.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

§1.917 [Redesignated as §1.914]

m 19. Section 1.917 is redesignated as
new §1.914 and is revised to read as
follows:

§1.914 Collection in installments.

(a) Whenever feasible, VA shall
collect the total amount of a debt in one
lump sum. If a debtor is financially
unable to pay a debt in one lump sum,
VA may accept payment in regular
installments. VA should obtain financial
statements from debtors who represent
that they are unable to pay in one lump
sum and independently verify such
representations whenever possible. If
VA agrees to accept payments in regular
installments, VA should obtain a legally
enforceable written agreement from the
debtor that specifies all of the terms of
the arrangement and contains a
provision accelerating the debt in the
event of default.

(b) The size and frequency of
installment payments should bear a
reasonable relation to the size of the
debt and the debtor’s ability to pay. If

possible, the installment payments
should be sufficient in size and
frequency to liquidate the debt in 3
years or less.

(c) Security for deferred payments
should be obtained in appropriate cases.
However, VA may accept installment
payments if the debtor refuses to
execute a written agreement or to give
security.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

§1.918 [Removed]
m 20. Section 1.918 is removed.

§1.919 [Redesignated as §1.915]

m 21. Section 1.919 is redesignated as
new §1.915 and is amended by:
m A. Revising paragraphs (a) and (c).
m B. In paragraph (d), removing
““§1.919” and adding, in its place, “this
section”.
m C. Removing paragraph (f)(2) and its
authority citation, and reserving
paragraph (f)(2).
m D. Revising paragraph (g).

The revisions read as follows:

§1.915 Interest, administrative costs, and
penalties.

(a) Except as otherwise provided by
statute, contract, or other regulation to
the contrary, and subject to 38 U.S.C.
3485(e) and 5302, VA shall assess:

(1) Interest on all indebtedness to the
United States arising out of
participation in a VA benefit, medical
care, or home loan program under
authority of Title 38, U.S. Code.

(2) Interest and administrative costs of
collection on such debts described in
paragraph (a)(1) of this section where
repayment has become delinquent (as
defined in 31 CFR 900.2(b)), and

(3) Interest, administrative costs, and
penalties in accordance with 31 CFR
901.9 on all debts other than those
described in paragraph (a)(1) of this
section.

* * * * *

(c) The rate of interest charged by VA
shall be based on the rate established
annually by the Secretary of the
Treasury in accordance with 31 U.S.C.
3717 and shall be adjusted annually by
VA on the first day of the calendar year.
Once the rate of interest has been
determined for a particular debt, the rate
shall remain in effect throughout the
duration of repayment of that debt.
When a debtor defaults on a repayment
agreement and seeks to enter into a new
agreement, VA may require payment of
interest at a new rate that reflects the
current value of funds to the Treasury
at the time the new agreement is
executed. Interest shall not be
compounded, that is, interest shall not

be charged on accrued interest and
administrative costs required by this
section. If, however, a debtor defaults on
a previous repayment agreement,
interest and administrative costs that
accrued but were not collected under
the defaulted agreement shall be added
to the principal under the new
agreement.

* * * * *

(g) Administrative costs assessed
under this section shall be the average
costs of collection of similar debts, or
actual collection costs as may be
accurately determined in the particular
case. No administrative costs of
collection will be assessed under this
section in any cases where the
indebtedness is paid in full prior to the
30-day period specified in paragraph (e)
of this section, or in any case where a
repayment plan is proposed by the
debtor and accepted by VA within that
30-day period, unless such repayment
agreement becomes delinquent (as
defined in 31 CFR 900.2(b)).

(Authority: 31 U.S.C. 3717; 38 U.S.C. 501,
5302, 5315).

§1.920 [Removed]
m 22. Section 1.920 is removed.

§1.921
m 23. Section 1.921 is removed.

§1.922 [Redesignated as §1.916]

W 24. Section 1.922 is redesignated as
new §1.916 and is amended by:
m A. Revising paragraph (d)(2)(i).
m B. Revising the authority citation at the
end of the section.

The revisions read as follows:

[Removed]

§1.916 Disclosure of debt information to
consumer reporting agencies (CRA).
* * * * *

(d) E

(2)(i) In accordance with §1.911 and
§ 1.911a, VA shall notify each
individual of the right to dispute the
existence and amount of the debt and to
request a waiver of the debt, if
applicable.
* * * * *
(Authority: 31 U.S.C. 3711(e); 38 U.S.C. 501,
5701(g) and (i)).

§1.923 [Redesignated as §1.917]

m 25. Section 1.923 is redesignated as

new §1.917 and is amended by:

m A. Revising paragraph (b) introductory

text.

m B. Adding paragraphs (c) through (e).
The revision and additions read as

follows:

§1.917 Contracting for collection services.

* * * * *

(b) In accordance with 31 U.S.C.
3718(d), or as otherwise permitted by
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law, collection service contracts may be
funded in the following manner:
* * * * *

(c) VA shall use government-wide
debt collection contracts to obtain debt
collection services provided by private
collection contractors. However, VA
may refer debts to private collection
contractors pursuant to a contract
between VA and a private collection
contractor only if such debts are not
subject to the requirement to transfer
debts to Treasury for debt collection.
See 31 U.S.C. 3711(g), 31 CFR 285.12(e),
and 38 CFR 1.910.

(d) VA may enter into contracts for
locating and recovering assets of the
United States, such as unclaimed assets.

(e) VA may enter into contracts for
debtor asset and income search reports.
In accordance with 31 U.S.C. 3718(d),
such contracts may provide that the fee
a contractor charges the agency for such
services may be payable from the
amounts recovered, unless otherwise
prohibited by statute.

(Authority: 31 U.S.C. 3718; 38 U.S.C. 501).

W 26. Section 1.924 is redesignated as
§1.918 and is amended by revising
paragraphs (a) and (b) and the authority
citation at the end of the section to read
as follows:

§1.918 Use and disclosure of mailing
addresses.

(a) When attempting to locate a debtor
in order to compromise or collect a debt
in accordance with §§1.900 through
1.953, VA may send a request to the
Secretary of the Treasury, or his/her
designee, in order to obtain the debtor’s
most current mailing address from the
records of the Internal Revenue Service.

(b) VA is authorized to use mailing
addresses obtained under paragraph (a)
of this section to enforce collection of a
delinquent debt and may disclose such
mailing addresses to other agencies and
to collection agencies for collection
purposes.

* * * * *

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

m 27. Section 1.925 is redesignated as
§1.919 and is amended by revising
paragraphs (a) and (b)(3) and the
authority citation at the end of the
section to read as follows:

§1.919 Administrative offset against
amounts payable from Civil Service
Retirement and Disability Fund, Federal
Employees Retirement System (FERS), final
salary check, and lump sum leave
payments.

(a) Unless otherwise prohibited by
law or regulation, and in accordance
with 31 CFR 901.3(d), VA may request
that money which is due and payable to

a debtor from either the Civil Service
Retirement and Disability Fund or FERS
be administratively offset in reasonable
amounts in order to collect, in one full
payment or a minimal number of
payments, debts that are owed to VA by
the debtor. Such requests shall be made
to the appropriate officials at the Office
of Personnel Management (OPM) in
accordance with such regulations
prescribed by the Director of OPM. (See
5 CFR 831.1801 through 831.1808). In
addition, VA may also offset against a
Federal employee’s final salary check
and lump sum leave payment. See
§1.912 for procedures for offset against
a final salary check and lump sum leave
payment.

(b) * % %

(3) VA has complied with §§1.911,
1.911a, 1.912, 1.912a, and 31 CFR 901.3,
to the extent applicable, including any
required hearing or review.

(Authority: 5 U.S.C. 8461; 31 U.S.C. 3711,
3716; 38 U.S.C. 501).

m 28. Section 1.926 is redesignated as
§1.920 and amended by revising
paragraphs (a), (c)(6), and (e), and the
authority citation at the end of the
section, to read as follows:

§1.920 Referral of VA debts.

(a) When authorized, VA may refer an
uncollectible debt to another Federal or
State agency for the purpose of
collection action. Collection action may
include the offsetting of the debt from
any current or future payment, except
salary (see paragraph (e) of this section),
made by such Federal or State agency to
the person indebted to VA.

* * * * *

(C]* *  *

(6) Other applicable notices required
by §§1.911, 1.911a, 1.912, and 1.912a.
* * * * *

(e) The referral by VA of a VA debt
to another agency for the purpose of
salary offset shall be done in accordance
with 38 CFR 1.980 through 1.995 and
regulations prescribed by the Director of
the Office of Personnel Management
(OPM) in 5 CFR part 550, subpart K.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

m 29. Section 1.927 is redesignated as
new §1.921 and is revised to read as
follows:

§1.921 Analysis of costs.

VA collection procedures should
provide for periodic comparison of costs
incurred and amounts collected. Data on
costs and corresponding recovery rates
for debts of different types and in
various dollar ranges should be used to
compare the cost effectiveness of

alternative collection techniques,
establish guidelines with respect to
points at which costs of further
collection efforts are likely to exceed
recoveries, assist in evaluating offers in
compromise, and establish minimum
debt amounts below which collection
efforts need not be taken.

(Authority: 31 U.S.C. 3711-3719; 38 U.S.C.
501).

m 30. Section 1.928 is redesignated as
new §1.922 and is revised to read as
follows:

§1.922 Exemptions.

(a) Sections 1.900 through 1.953, to
the extent they reflect remedies or
procedures prescribed by the Debt
Collection Act of 1982 and the Debt
Collection Improvement Act of 1996,
such as administrative offset, use of
credit bureaus, contracting for collection
agencies, and interest and related
charges, do not apply to debts arising
under, or payments made under, the
Internal Revenue Code of 1986, as
amended (26 U.S.C. 1 et seq.); the Social
Security Act (42 U.S.C. 301 et seq.),
except to the extent provided under 42
U.S.C. 404 and 31 U.S.C. 3716(c); or the
tariff laws of the United States. These
remedies and procedures, however, may
be authorized with respect to debts that
are exempt from the Debt Collection Act
of 1982 and the DCIA of 1996, to the
extent that they are authorized under
some other statute or the common law.

(b) This section should not be
construed as prohibiting the use of
§§1.900 through 1.953 when collecting
debts owed by persons employed by
agencies administering the laws cited in
paragraph (a) of this section unless the
debt arose under those laws.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

m 31. New § 1.923 is added to read as
follows:

§1.923 Administrative wage garnishment.

(a) In accordance with the procedures
set forth in 31 U.S.C. 3720D and 31 CFR
285.11, VA or Treasury may request that
a non-Federal employer garnish the
disposable pay of an individual to
collect delinquent non-tax debt owed to
VA. VA may pursue wage garnishment
independently in accordance with this
section or VA or Treasury may pursue
garnishment after VA refers a debt to
Treasury in accordance with §1.910 of
this part and 31 CFR 285.12. For the
purposes of this section, any reference
to Treasury also includes any private
collection agency under contract to
Treasury.

(b) At least 30 days prior to the
initiation of garnishment proceedings,
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VA or Treasury shall send a written
notice, as described in 31 CFR 285.11(e),
by first class mail to the debtor’s last
known address. This notice shall inform
the debtor of:

(1) The nature and amount of the
debt;

(2) The intention of VA or Treasury to
initiate proceedings to collect the debt
through deductions from the debtor’s
pay until the debt and all accumulated
interest, and other late payment charges,
are paid in full, and;

(3) An explanation of the debtor’s
rights, including the opportunity:

(i) To inspect and copy VA records
pertaining to the debt;

(ii) To enter into a written repayment
agreement with VA or Treasury under
terms agreeable to VA or Treasury, and;

(iii) To a hearing in accordance with
31 CFR 285.11(f) and paragraph (c) of
this section concerning the existence or
amount of the debt or the terms of the
proposed repayment schedule under the
garnishment order. However, the debtor
is not entitled to a hearing concerning
the terms of the proposed repayment
schedule if these terms have been
established by written agreement under
paragraph (b)(3)(ii) of this section.

(c) Any hearing conducted as part of
the administrative wage garnishment
process shall be conducted by the
designated hearing official in
accordance with the procedures set
forth in 31 CFR 285.11(f). This hearing
official may be any VA Board of
Contract Appeals Administrative Judge
or Hearing Examiner, or any other VA
hearing official. This hearing official
may also conduct administrative wage
garnishment hearings for other Federal
agencies.

(1) The hearing may be oral or written
as determined by the designated hearing
official. The hearing official shall
provide the debtor with a reasonable
opportunity for an oral hearing when
the hearing official determines that the
issue in dispute cannot be resolved by
review of documentary evidence, for
example, when the validity of the claim
turns on the issue of credibility or
veracity. The hearing official shall
establish the time and place of any oral
hearing. At the debtor’s option, an oral
hearing may be conducted either in
person or by telephone conference call.
A hearing is not required to be a formal,
evidentiary-type hearing, but witnesses
who testify in oral hearings must do so
under oath or affirmation. While it is
not necessary to produce a transcript of
the hearing, the hearing official must
maintain a summary record of the
proceedings. All travel expenses
incurred by the debtor in connection
with an in-person hearing shall be borne

by the debtor. VA or Treasury shall be
responsible for all telephone expenses.
In the absence of good cause shown, a
debtor who fails to appear at a hearing
will be deemed as not having timely
filed a request for a hearing.

(2) If the hearing official determines
that an oral hearing is not necessary,
then he/she shall afford the debtor a
‘“‘paper hearing.” In a “paper hearing,”
the hearing official will decide the
issues in dispute based upon a review
of the written record.

(3) If the debtor’s written request for
a hearing is received by either VA or
Treasury within 15 business days
following the mailing of the notice
described in paragraph (b) of this
section, then VA or Treasury shall not
issue a withholding order as described
in paragraph (d) of this section until the
debtor is afforded the requested hearing
and a decision rendered. If the debtor’s
written request for a hearing is not
received within 15 business days
following the mailing of the notice
described in paragraph (b) of this
section, then the hearing official shall
provide a hearing to the debtor, but will
not delay issuance of a withholding
order as described in paragraph (d) of
this section, unless the hearing official
determines that the delay in filing was
caused by factors beyond the debtor’s
control.

(4) The hearing official shall notify
the debtor of:

(i) The date and time of a telephone
conference hearing;

(ii) The date, time, and location of an
in-person oral hearing, or;

(iii) The deadline for the submission
of evidence for a written hearing.

(5) Except as provided in paragraph
(c)(6)of this section, VA or Treasury
shall have the burden of going forward
to prove the existence or amount of the
debt, after which the debtor must show,
by a preponderance of the evidence, that
no debt exists or that the amount of the
debt is incorrect. In general, this means
that the debtor must show that it is more
likely than not that a debt does not exist
or that the amount of the debt is
incorrect. The debtor may also present
evidence that terms of the repayment
agreement are unlawful, would cause a
financial hardship, or that collection of
the debt may not be pursued due to
operation of law.

(6) If the debtor has previously
contested the existence and/or amount
of the debt in accordance with
§1.911(c)(1) or §1.911a(c)(1) and VA
subsequently rendered a decision
upholding the existence or amount of
the debt, then such decision shall be
incorporated by reference and become

the basis of the hearing official’s
decision on such matters.

(7) The hearing official shall issue a
written decision as soon as practicable,
but not later than 60 days after the date
on which the request for such hearing
was received by VA or Treasury. The
decision will be the final action for the
purposes of judicial review under the
Administrative Procedure Act (5 U.S.C.
701 et seq.). The decision shall include:

(i) A summary of the facts presented;

(ii) The hearing official’s findings,
analysis, and conclusions, and;

(ii1) The terms of the repayment
schedule, if applicable.

(d) In accordance with 31 CFR
285.11(g) and (h), VA or Treasury shall
send a Treasury-approved withholding
order and certification form by first
class mail to the debtor’s employer
within 30 days after the debtor fails to
make a timely request for a hearing. If
a timely request for a hearing has been
filed by the debtor, then VA or Treasury
shall send a withholding order and
certification form by first class mail to
the debtor’s employer within 30 days
after a final decision is made to proceed
with the garnishment. The employer
shall complete and return the
certification form as described in 31
CFR 285.11(h).

(e) After receipt of the garnishment
order, the employer shall withhold the
amount of garnishment as described in
31 CFR 285.11(i) from all disposable pay
payable to the applicable debtor during
each pay period.

(f) A debtor whose wages are subject
to a wage withholding order under 31
CFR 285.11 may request a review, under
the procedures set forth in 31 CFR
285.11(k), of the amount garnished. A
request for review shall only be
considered after garnishment has been
initiated. The request must be based on
materially changed circumstances such
as disability, divorce, or catastrophic
illness which result in financial
hardship that limit the debtor’s ability
to provide food, housing, clothing,
transportation, and medical care for
himself/herself and his/her dependents.

(Authority: 31 U.S.C. 3720D; 38 U.S.C. 501;
31 CFR 285.11).

m 32. New § 1.924 is added to read as
follows:

§1.924 Suspension or revocation of
eligibility for federal loans, loan insurance,
loan guarantees, licenses, permits, or
privileges.

(a) In accordance with 31 U.S.C.
37208 and the procedures set forth in 31
CFR 285.13 and §901.6, a person owing
an outstanding non-tax debt that is in
delinquent status shall not be eligible
for Federal financial assistance unless



62198

Federal Register/Vol. 69, No. 205/Monday, October 25, 2004 /Rules and Regulations

exempted under paragraph (d) of this
section or waived under paragraph (e) of
this section.

(b) Federal financial assistance or
financial assistance means any Federal
loan (other than a disaster loan), loan
insurance, or loan guarantee.

(c) For the purposes of this section
only, a debt is in a delinquent status if
the debt has not been paid within 90
days of the payment due date or by the
end of any grace period provided by
statute, regulation, contract, or
agreement. The payment due date is the
date specified in the initial written
demand for payment. Further guidance
concerning the delinquent status of a
debt may be found at 31 CFR 285.13(d).

(d) Upon the written request and
recommendation of the Secretary of
Veterans Affairs, the Secretary of the
Treasury may grant exemptions from the
provisions of this section. The standards
for exemptions granted for classes of
debts are set forth in 31 CFR 285.13(f).

(e)(1) VA’s Chief Financial Officer or
Deputy Chief Financial Officer may
waive the provisions of paragraph (a) of
this section only on a person-by-person
basis.

(2) The Chief Financial Officer or
Deputy Chief Financial Officer should
balance the following factors when
deciding whether to grant a waiver:

(i) Whether the denial of the financial
assistance to the person would tend to
interfere substantially with or defeat the
purposes of the financial assistance
program or otherwise would not be in
the best interests of the Federal
government; and

(ii) Whether the granting of the
financial assistance to the person is
contrary to the government’s goal of
reducing losses by requiring proper
screening of potential borrowers.

(3) When balancing the factors
described in paragraph (e)(2)(i) and
(e)(2)(ii) of this section, the Chief
Financial Officer or Deputy Chief
Financial Officer should consider:

(i) The age, amount, and cause(s) of
the delinquency and the likelihood that
the person will resolve the delinquent
debt; and

(ii) The amount of the total debt,
delinquent or otherwise, owed by the
person and the person’s credit history
with respect to repayment of debt.

(4) A centralized record shall be
retained of the number and type of
waivers granted under this section.

(f) In non-bankruptcy cases, in
seeking the collection of statutory
penalties, forfeitures, or other similar
types of claims, VA may suspend or
revoke any license, permit, or other
privilege granted a debtor when the
debtor inexcusably or willfully fails to

pay such a debt. The debtor should be
advised in VA’s written demand for
payment of VA’s ability to suspend or
revoke licenses, permits, or privileges.
VA may suspend or disqualify any
lender, contractor, or broker who is
engaged in making, guaranteeing,
insuring, acquiring, or participating in
loans from doing further business with
VA or engaging in programs sponsored
by VA if such lender, contractor, or
broker fails to pay its debts to the
Government within a reasonable time,
or if such lender, contractor, or broker
has been suspended, debarred, or
disqualified from participation in a
program or activity by another Federal
agency. The failure of any surety to
honor its obligations in accordance with
31 U.S.C. 9305 should be reported to
Treasury.

(g) In bankruptcy cases, before
advising the debtor of the intention to
suspend or revoke licenses, permits, or
privileges, VA should seek legal advice
from VA’s General Counsel or Regional
Counsel concerning the impact of the
Bankruptcy Code, particularly 11 U.S.C.
362 and 525, which may restrict such
action.

(Authority: 31 U.S.C. 3720B; 38 U.S.C. 501).

m 33. The authority citation preceding
§1.930 is removed.

m 34. Sections 1.930 through 1.936 are
revised to read as follows:

§1.930 Scope and application.

(a) The standards set forth in §§1.930
through 1.936 of this part apply to the
compromise of debts pursuant to 31
U.S.C. 3711. VA may exercise such
compromise authority when the amount
of the debt due, exclusive of interest,
penalties, and administrative costs, does
not exceed $100,000 or any higher
amount authorized by the Attorney
General.

(b) Unless otherwise provided by law,
when the principal balance of a debt,
exclusive of interest, penalties, and
administrative costs, exceeds $100,000
or any higher amount authorized by the
Attorney General, the authority to
accept the compromise rests with the
Department of Justice (DOJ). If VA
receives an offer to compromise any
debt in excess of $100,000, VA should
evaluate the compromise offer using the
same factors as set forth in §1.931 of
this part. If VA believes the offer has
merit, it shall refer the debt to the Civil
Division or other appropriate division in
DOJ using a Claims Collection Litigation
Report (CCLR). The referral shall
include appropriate financial
information and a recommendation for
the acceptance of the compromise offer.

DOJ approval is not required if VA
decides to reject a compromise offer.

(c) The $100,000 limit in paragraph
(b) of this section does not apply to
debts that arise out of participation in a
VA loan program under Chapter 37 of
Title 38 of the U.S. Code. VA has
unlimited authority to compromise
debts arising out of participation in a
Chapter 37 loan program, regardless of
the amount of the debt.

(Authority: 31 U.S.C. 3711; 38 U.S.C 501,
3720).

§1.931 Bases for compromise.

(a) VA may compromise a debt if it
cannot collect the full amount because:

(1) The debtor is unable to pay the full
amount in a reasonable time, as verified
through credit reports or other financial
information;

(2) VA is unable to collect the debt in
full within a reasonable time by
enforced collection proceedings;

(3) The cost of collecting the debt
does not justify the enforced collection
of the full amount; or

(4) There is significant doubt
concerning VA'’s ability to prove its case
in court.

(b) In determining the debtor’s
inability to pay, VA will consider
relevant factors such as the following:

(1) Age and health of the debtor;

(2) Present and potential income;

(3) Inheritance prospects;

(4) The possibility that assets have
been concealed or improperly
transferred by the debtor; and

(5) The availability of assets or
income that may be realized by enforced
collection proceedings.

(c) VA will verify the debtor’s claim
of inability to pay by using a credit
report and other financial information
as provided in paragraph (g) of this
section. VA should consider the
applicable exemptions available to the
debtor under State and Federal law in
determining the ability to enforce
collection. VA also may consider
uncertainty as to the price that collateral
or other property will bring at a forced
sale in determining the ability to enforce
collection. A compromise effected
under this section should be for an
amount that bears a reasonable relation
to the amount that can be recovered by
enforced collection procedures, with
regard to the exemptions available to the
debtor and the time that collection will
take.

(d) If there is significant doubt
concerning VA'’s ability to prove its case
in court for the full amount claimed,
either because of the legal issues
involved or because of a bona fide
dispute as to the facts, then the amount
accepted in compromise of such cases
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should fairly reflect the probabilities of
successful prosecution to judgment,
with due regard given to the availability
of witnesses and other evidentiary
support for VA’s claim. In determining
the risks involved in litigation, VA will
consider the probable amount of court
costs and attorney fees pursuant to the
Equal Access to Justice Act, 28 U.S.C.
2412, that may be imposed against the
Government if it is unsuccessful in
litigation.

(e) VA may compromise a debt if the
cost of collecting the debt does not
justify the enforced collection of the full
amount. The amount accepted in
compromise in such cases may reflect
an appropriate discount for the
administrative and litigative costs of
collection, with consideration given to
the time it will take to effect collection.
Collection costs may be a substantial
factor in the settlement of small debts.
In determining whether the cost of
collecting justifies enforced collection of
the full amount, VA will consider
whether continued collection of the
debt, regardless of cost, is necessary to
further an enforcement principle.

(f) VA generally will not accept
compromises payable in installments. If,
however, payment of a compromise in
installments is necessary, VA will
obtain a legally enforceable written
agreement providing that, in the event
of default, the full original principal
balance of the debt prior to compromise,
less sums paid thereon, is reinstated.
Whenever possible, VA will also obtain
security for repayment.

(g) To assess the merits of a
compromise offer based in whole or in
part on the debtor’s inability to pay the
full amount of a debt within a
reasonable time, VA will obtain a
current financial statement from the
debtor showing the debtor’s assets,
liabilities, income, and expenses.
Agencies also may obtain credit reports
or other financial information to assess
compromise offers.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501,
3720).

§1.932 Enforcement policy.

VA may compromise statutory
penalties, forfeitures, or claims
established as an aid to enforcement and
to compel compliance, if VA’s
enforcement policy in terms of
deterrence and securing compliance,
present and future, will be adequately
served by VA’s acceptance of the sum to
be agreed upon.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501,
3720).

§1.933 Joint and several liability.

(a) When two or more debtors are
jointly and severally liable, VA will
pursue collection activity against all
debtors, as appropriate. VA will not
attempt to allocate the burden of
payment between the debtors but
should proceed to liquidate the
indebtedness as quickly as possible.

(b) VA will ensure that a compromise
agreement with one debtor does not
release VA’s claim against the remaining
debtors. The amount of a compromise
with one debtor shall not be considered
a precedent or binding in determining
the amount that will be required from
other debtors jointly and severally liable
on the claim.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501,
3720).

§1.934 Further review of compromise
offers.

If VA is uncertain whether to accept
a firm, written, substantive compromise
offer on a debt that is within its
delegated compromise authority, it may
refer the offer to VA General Counsel or
Regional Counsel or to the Civil
Division or other appropriate division in
the Department of Justice (DOJ), using a
Claims Collection Litigation Report
(CCLR) accompanied by supporting data
and particulars concerning the debt.
DOJ may act upon such an offer or
return it to the agency with instructions
or advice.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501,
3720).

§1.935 Consideration of tax
consequences to the Government.

In negotiating a compromise, VA will
consider the tax consequences to the
Government. In particular, VA will
consider requiring a waiver of tax-loss-
carry-forward and tax-loss-carry-back
rights of the debtor.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501,
3720).

§1.936 Mutual releases of the debtor and
VA.

In all appropriate instances, a
compromise that is accepted by VA
shall be implemented by means of a
mutual release, in which the debtor is
released from further non-tax liability
on the compromised debt in
consideration of payment in full of the
compromise amount, and VA and its
officials, past and present, are released
and discharged from any and all claims
and causes of action that the debtor may
have arising from the same transaction.
In the event a mutual release is not
executed when a debt is compromised,
unless prohibited by law, the debtor is
still deemed to have waived any and all

claims and causes of action against VA
and its officials related to the
transaction giving rise to the
compromised debt.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501,
3720).

§§1.937 and 1.938 [Removed]

m 35. Sections 1.937 and 1.938 are
removed.

m 36. Sections 1.940 and 1.941 are
revised to read as follows:

§1.940 Scope and application.

(a) The standards set forth in §§1.940
through 1.944 apply to the suspension
or termination of collection activity
pursuant to 31 U.S.C. 3711 on debts that
do not exceed $100,000, or such other
amount as the Attorney General may
direct, exclusive of interest, penalties,
and administrative costs, after
deducting the amount of partial
payments or collections, if any. Prior to
referring a debt to the Department of
Justice (DQJ) for litigation, VA may
suspend or terminate collection under
this part with respect to the debt.

(b) If, after deducting the amount of
any partial payments or collections, the
principal amount of a debt exceeds
$100,000, or such other amount as the
Attorney General may direct, exclusive
of interest, penalties, and administrative
costs, the authority to suspend or
terminate rests solely with DOJ. If VA
believes that suspension or termination
of any debt in excess of $100,000 may
be appropriate, it shall refer the debt to
the Civil Division or other appropriate
division in DOJ, using the Claims
Collection Litigation Report (CCLR). The
referral should specify the reasons for
VA’s recommendation. If, prior to
referral to DOJ, VA determines that a
debt is plainly erroneous or clearly
without legal merit, VA may terminate
collection activity regardless of the
amount involved without obtaining DOJ
concurrence.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

§1.941 Suspension of collection activity.

(a) VA may suspend collection
activity on a debt when:

(1) It cannot locate the debtor;

(2) The debtor’s financial condition is
expected to improve; or

(3) The debtor has requested a waiver
or review of the debt.

(b) Based on the current financial
condition of the debtor, VA may
suspend collection activity on a debt
when the debtor’s future prospects
justify retention of the debt for periodic
review and collection activity and:

(1) The applicable statute of
limitations has not expired; or
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(2) Future collection can be effected
by administrative offset,
notwithstanding the expiration of the
applicable statute of limitations for
litigation of claims, and with due regard
to the 10-year limitation for
administrative offset prescribed by 31
U.S.C. 3716(e)(1); or

(3) The debtor agrees to pay interest
on the amount of the debt on which
collection will be suspended, and such
suspension is likely to enhance the
debtor’s ability to pay the full amount
of the principal of the debt with interest
at a later date.

(c) Collection action may also be
suspended, in accordance with §§1.911,
1.911a, 1.912, and 1.912a, pending VA
action on requests for administrative
review of the existence or amount of the
debt or a request for waiver of collection
of the debt. However, collection action
will be resumed once VA issues an
initial decision on the administrative
review or waiver request.

(d) When VA learns that a bankruptcy
petition has been filed with respect to
a debtor, in most cases the collection
activity on a debt must be suspended,
pursuant to the provisions of 11 U.S.C.
362, 1201, and 1301, unless VA can
clearly establish that the automatic stay
does not apply, has been lifted, or is no
longer in effect. VA shall seek legal
advice immediately from either the VA
General Counsel or Regional Counsel
and, if legally permitted, take the
necessary steps to ensure that no funds
or money are paid by VA to the debtor
until relief from the automatic stay is
obtained.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

m 37. Section 1.942 is amended by
adding paragraphs (g) and (h) to read as
follows:

§1.942 Termination of collection activity.
* * * * *

(g) Discharge in bankruptcy.
Generally, VA shall terminate collection
activity on a debt that has been
discharged in bankruptcy, regardless of
the amount. VA may continue collection
activity, subject to the provisions of the
Bankruptcy Code, for any payments
provided under a plan of reorganization.
Offset and recoupment rights may
survive the discharge of the debtor in
bankruptcy and, under some
circumstances, claims also may survive
the discharge.

(h) Before terminating collection
activity, VA should have pursued all
appropriate means of collection and
determined, based upon the results of
the collection activity, that the debt is
uncollectible. Termination of collection
activity ceases active collection of the

debt. The termination of collection

activity does not preclude VA from
retaining a record of the account for
purposes of:

(1) Selling the debt, if the Secretary of
the Treasury determines that such sale
is in the best interests of the United
States;

(2) Pursuing collection at a
subsequent date in the event there is a
change in the debtor’s status or a new
collection tool becomes available;

(3) Offsetting against future income or
assets not available at the time of
termination of collection activity; or

(4) Screening future applicants for
prior indebtedness.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

m 38. Section 1.943 isrevised and § 1.944
is added to read as follows:

§1.943 Exception to termination.

When a significant enforcement
policy is involved, or recovery of a
judgment is a prerequisite to the
imposition of administrative sanctions,
VA may refer debts for litigation even
though termination of collection activity
may otherwise be appropriate.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

§1.944 Discharge of indebtedness;
reporting requirements.

(a) Before discharging a delinquent
debt (also referred to as a close out of
the debt), VA shall take all appropriate
steps to collect the debt in accordance
with 31 U.S.C. 3711(g), including, as
applicable, administrative offset, tax
refund offset, Federal salary offset,
referral to Treasury or Treasury-
designated debt collection centers or
private collection contractors, credit
bureau reporting, wage garnishment,
litigation, and foreclosure. Discharge of
indebtedness is distinct from
termination or suspension of collection
activity under §§ 1.940 through 1.943
and is governed by the Internal Revenue
Code (see 26 U.S.C. 6050P). When
collection action on a debt is suspended
or terminated, the debt remains
delinquent and further collection action
may be pursued at a later date in
accordance with the standards set forth
in §§1.900 through 1.953. When VA
discharges a debt in full or in part,
further collection action is prohibited.
Therefore, VA should make the
determination that collection action is
no longer warranted before discharging
a debt. Before discharging a debt, VA
must terminate debt collection action.

(b) Upon discharge of an
indebtedness, VA must report the
discharge to the Internal Revenue
Service (IRS) in accordance with the
requirements of 26 U.S.C. 6050P and 26

CFR 1.6050P—1. VA may request
Treasury or Treasury-designated debt
collection centers to file such a
discharge report to the IRS on VA’s
behalf.

(c) When discharging a debt, VA must
request that any liens of record securing
the debt be released.

(d) 31 U.S.C. 3711(i)(2) requires
agencies to sell a delinquent nontax
debt upon termination of collection
action if the Secretary of the Treasury
determines such a sale is in the best
interests of the United States. Since the
discharge of a debt precludes any
further collection action (including the
sale of a delinquent debt), VA may not
discharge a debt until the requirements
of §3711(1)(2) have been met.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

§1.950 Authority citation preceding
[Removed]

m 39. The authority citation preceding
§1.950 is removed.

m 40. Sections 1.950 through 1.953 are
revised to read as follows:

§1.950 Prompt referral.

(a) VA shall promptly refer debts to
Department of Justice (DOJ) for litigation
where aggressive collection activity has
been taken in accordance with §§1.900
through 1.953, and such debts cannot be
compromised, or on which collection
activity cannot be suspended or
terminated, in accordance with §§1.930
through 1.936 and §§ 1.940 through
1.944. Debts for which the principal
amount is over $1,000,000, or such
other amount as the Attorney General
may direct, exclusive of interest and
other late payment charges, shall be
referred to the Civil Division or other
division responsible for litigating such
debts at DOJ. Debts for which the
principal amount is $1,000,000, or less,
or such other amount as the Attorney
General may direct, exclusive of interest
or penalties, shall be referred to DOJ’s
Nationwide Central Intake Facility as
required by the Claims Collection
Litigation Report (CCLR) instructions.
Debts should be referred as early as
possible, consistent with aggressive
agency collection activity and the
observance of the standards contained
in §§1.900 through 1.953, and, in any
event, well within the period for
initiating timely lawsuits against the
debtors. VA shall make every effort to
refer delinquent debts to DOJ for
litigation within 1 year of the date such
debts last became delinquent. In the
case of guaranteed or insured loans, VA
should make every effort to refer these
delinquent debts to DOJ for litigation
within 1 year from the date the loan was
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presented to VA for payment or
reinsurance.

(b) DOJ has exclusive jurisdiction over
the debts referred to it pursuant to this
section. VA shall immediately terminate
the use of any administrative collection
activities to collect a debt at the time of
the referral of that debt to DOJ. VA
should advise DOJ of the collection
activities that have been utilized to date,
and their result. VA shall refrain from
having any contact with the debtor and
shall direct all debtor inquiries
concerning the debt to DOJ. VA shall
immediately notify DOJ of any
payments credited to the debtor’s
account after referral of a debt under
this section. DOJ shall notify VA, in a
timely manner, of any payments it
receives from the debtor.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

§1.951
(CCLR).

(a) Unless excepted by the
Department of Justice (DOJ), VA shall
complete the CCLR, accompanied by a
signed Certificate of Indebtedness, to
refer all administratively uncollectible
claims to DOJ for litigation. VA shall
complete all of the sections of the CCLR
appropriate to each claim as required by
the CCLR instructions and furnish such
other information as may be required in
specific cases.

(b) VA shall indicate clearly on the
CCLR the actions it wishes DOJ to take
with respect to the referred claim.

(c) VA shall also use the CCLR to refer
claims to DOJ to obtain approval of any
proposals to compromise the claims or
to suspend or terminate agency
collection activity.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

Claims Collection Litigation Report

§1.952 Preservation of evidence.

VA must take care to preserve all files
and records that may be needed by the
Department of Justice (DOJ) to prove its
claims in court. VA ordinarily should
include certified copies of the
documents that form the basis for the
claim when referring such claims to DOJ
for litigation. VA shall provide originals
of such documents immediately upon
request by DOJ.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

§1.953 Minimum amount of referrals to the
Department of Justice.

(a) Except as otherwise provided in
paragraphs (b) and (c) of this section,
VA shall not refer for litigation claims
of less than $2,500, exclusive of interest,
penalties, and administrative costs, or
such other minimum amount as the
Attorney General shall from time to time
prescribe. The Department of Justice
(DOJ) shall promptly notify referring

agencies if the Attorney General changes
this minimum amount.

(b) VA shall not refer claims of less
than the minimum amount prescribed
by the Attorney General unless:

(1) Litigation to collect such smaller
claims is important to ensure
compliance with VA’s policies or
programs;

(2) The claim is being referred solely
for the purpose of securing a judgment
against the debtor, which will be filed
as a lien against the debtor’s property
pursuant to 28 U.S.C. 3201 and returned
to VA for enforcement; or

(3) The debtor has the clear ability to
pay the claim and the Government
effectively can enforce payment, with
due regard for the exemptions available
to the debtor under State and Federal
law and the judicial remedies available
to the Government.

(c) VA should consult with the
Financial Litigation Staff of the
Executive Office for United States
Attorneys, in DOJ, prior to referring
claims valued at less than the minimum
amount.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501).

§1.954 [Removed]

m 41. Section 1.954 is removed.

W 42. Section 1.955 is amended by
revising paragraphs (b) through (d) to
read as follows:

§1.955 Regional Office Committees on
Waivers and Compromises.
* * * * *

(b) Selection. The Director shall
designate the employees to serve as
Chairperson, members, and alternates.
Except upon specific authorization of
the Under Secretary for Benefits, when
workload warrants a full-time
committee, such designation will be
part-time additional duty upon call of
the Chairperson.

(c) Control and staff. The
administrative control of each
Committee on Waivers and
Compromises is the responsibility of the
station’s Fiscal Officer. However, the
station Director has the authority to
reassign the administrative control
function to another station activity,
rather than the Fiscal Officer, whenever
the Director determines that such
reassignment is appropriate. The quality
control of the professional and clerical
staff of the Committee is the
responsibility of the Chairperson.

(d) Overall control. The Assistant
Secretary for Management is delegated
complete management authority,
including planning, policy formulation,
control, coordination, supervision, and
evaluation of Committee operations.

* * * * *

m 43. Section 1.956 is amended by:

m A. Revising paragraphs (a)(2)(i) and

(a)(2)(ii).

m B. Removing paragraph (a)(2)(iii).

m C. Redesignating paragraph (a)(2)(iv) as

new paragraph (a)(2)(iii).

m D. Revising newly redesignated

paragraph (a)(2)(iii).

m E. Adding paragraph (a)(2)(iv).

m F. Revising paragraphs (a)(3) and (b).
The revisions and addition read as

follows:

§1.956 Jurisdiction.

(a) * K* %

(2) Arising out of operations of the
Veterans Health Administration:

(i) Debts resulting from services
furnished in error (§17.101(a) of this
chapter).

(ii) Debts resulting from services
furnished in a medical emergency
(§17.101(b) of this chapter).

(iii) Other claims arising in
connection with transactions of the
Veterans Health Administration
(§17.103(c) of this chapter).

(iv) Fiscal officers at VA medical
facilities are authorized to waive
veterans’ debts arising from medical
care copayments (§ 17.105(c) of this
chapter).

(3) Claims for erroneous payments of
pay and allowances, and erroneous
payments of travel, transportation, and
relocation expenses and allowances,
made to or on behalf of employees (5
U.S.C. 5584).

(b) The Under Secretary for Benefits
may, at his or her discretion, assume
original jurisdiction and establish an ad
hoc Board to determine a particular

issue arising within this section.
* * * * *

W 44. Section 1.957 is amended by:

m A. Revising paragraphs (a)(1)

introductory text and (a)(1)(iii).

m B. Removing paragraph (a)(3).
The revisions read as follows:

§1.957 Committee authority.

(a) * x %

(1) Waivers. A decision may be
rendered to grant or deny waiver of
collection of a debt in the following debt
categories:

* * * * *

(iii) Services erroneously furnished

(§17.101(a)).

* * * * *

m 45. Section 1.958 is revised to read as
follows:

§1.958 Finality of decisions.

A decision by the regional office
Committee, operating within the scope
of its authority, denying waiver of all or
part of a debt arising out of participation
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in a VA benefit or home loan program,
is subject to appeal in accordance with
38 CFR parts 19 and 20. A denial of
waiver of an erroneous payment of pay
and allowances is subject to appeal in
accordance with § 1.963a(a). There is no
right of appeal from a decision rejecting
a compromise offer.

(Authority: 38 U.S.C. 501 and 7104).

W 46. Section 1.963a is revised to read as
follows:

§1.963a Waiver; erroneous payments of
pay and allowances.

(a) The provisions applicable to VA
(including refunds) concerning waiver
actions relating to erroneous payments
to VA employees of pay and allowances,
and travel, transportation, and
relocation expenses and allowances, are
set forth in 5 U.S.C. 5584. The members
of Committees on Waivers and
Compromises assigned to waiver actions
under § 1.955 of this part are delegated
all authority granted the Secretary under
5 U.S.C. 5584 to deny waiver or to grant
waiver in whole or in part of any debt
regardless of the amount of the
indebtedness. Committee members also
have exclusive authority to consider and
render a decision on the appeal of a
waiver denial or the granting of a partial
waiver. However, the Chairperson of the
Committee must assign the appeal to a
different Committee member or
members than the member or members
who made the original decision that is
now the subject of the appeal. The
following are the only provisions of
§§ 1.955 through 1.970 of this part
applicable to waiver actions concerning
erroneous payments of pay and
allowances, and travel, transportation,
and relocation expenses and
allowances, under 5 U.S.C. 5584:

§§ 1.955(a) through (e)(2),
1.956(a)(introductory text) and (a)(3),
1.959, 1.960, 1.963a, and 1.967(c).

(b) Waiver may be granted under this
section and 5 U.S.C. 5584 when
collection would be against equity and
good conscience and not in the best
interest of the United States. Generally,
these criteria will be met by a finding
that the erroneous payment occurred
through administrative error and that
there is no indication of fraud,
misrepresentation, fault, or lack of good
faith on the part of the employee or
other person having an interest in
obtaining a waiver of the claim, and
waiver would not otherwise be
inequitable. Generally, waiver is
precluded when an employee receives a
significant unexplained increase in pay
or allowances, or otherwise knows, or
reasonably should know, that an
erroneous payment has occurred, and

fails to make inquiries or bring the
matter to the attention of the
appropriate officials. Waiver under this
standard will depend upon the facts
existing in each case.

(c) An application for waiver must be
received within 3 years immediately
following the date on which the
erroneous payment was discovered.

(Authority: 5 U.S.C. 5584; 38 U.S.C. 501).

m 47. Section 1.965 is amended by
removing paragraph (b)(3).

m 48. Section 1.966 is amended by
adding an authority citation at the end of
the section to read as follows:

§1.966 Scope of waiver decisions.

* * * * *
(Authority: 38 U.S.C. 501, 5302).

m 49. Section 1.970 is amended by
removing ““§§ 1.900 through 1.937” and
adding, in its place, “§§1.930 through
1.936” and by revising the authority
citation at the end of the section to read
as follows:

§1.970 Standards for compromise.

* * * * *

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501,
3720).

m 50. Section 1.980 is amended by:
m A. Revising paragraphs (a) and (b).
m B. Redesignating paragraphs (f) and (g)
as paragraphs (h) and (i).
m C. Adding new paragraphs (f) and (g).
m D. Revising newly redesignated
paragraph (h).

The revisions and additions read as
follows:

§1.980 Scope.

(a) In accordance with 5 CFR part 550,
subpart K, the provisions set forth in
§§ 1.980 through 1.995 implement VA’s
authority for the use of salary offset to
satisfy certain debts owed to VA.

(b) These regulations apply to offsets
from the salaries of current employees
of VA, or any other agency, who owe
debts to VA. Offsets by VA from salaries
of current VA employees who owe debts
to other agencies shall be processed in
accordance with procedures set forth in
5 CFR part 550, subpart K.

* * * * *

(f) These regulations do not apply to
a routine intra-agency adjustment of pay
that is made to correct an overpayment
of pay attributable to clerical or
administrative errors or delays in
processing pay documents, if the
overpayment occurred within the four
pay periods preceding the adjustment
and, at the time of such adjustment, or
as soon thereafter as practicable, the
individual is provided written notice of

the nature and amount of the
adjustment and a point of contact for
contesting such adjustment.

(g) These regulations do not apply to
any adjustment to collect a debt
amounting to $50 or less, if at the time
of such adjustment, or as soon thereafter
as practicable, the individual is
provided with written notice of the
nature and amount of the adjustment
and a point of contact for contesting
such adjustment.

(h) These regulations do not preclude
the compromise, suspension, or
termination of collection action under
the Federal Claims Collection Standards
(FCCS) (31 CFR parts 900-904) and VA
regulations 38 CFR 1.930 through 1.944.

* * * * *

m 51. Section 1.982 is amended by
revising paragraphs (a), (b), and (c)(3) to
read as follows:

§1.982 Salary offsets of debts involving
benefits under the laws administered by VA.

(a) VA will not collect a debt
involving benefits under the laws
administered by VA by salary offset
unless the Secretary or appropriate
designee first provides the employee
with a minimum of 30 calendar days
written notice.

(b) If the employee has not previously
appealed the amount or existence of the
debt under 38 CFR parts 19 and 20 and
the time for pursuing such an appeal
has not expired (§ 20.302), the Secretary
or appropriate designee will provide the
employee with written notice of the
debt. The written notice will state that
the employee may appeal the amount
and existence of the debt in accordance
with the procedures set forth in 38 CFR
parts 19 and 20 and will contain the
determination and information required
by §1.983(b)(1) through (5), (7), (9), (10),
and (12) though (14). The notice will
also state that the employee may request
a hearing on the offset schedule under
the procedures set forth in § 1.984 and
such a request will stay the
commencement of salary offset.

(C) * *x %

(3) That the employee may request a
waiver of the debt pursuant to 38 CFR
1.911(c)(2) subject to the time limits of
38 U.S.C. 5302.

* * * * *

m 52. Section 1.983 is amended by
revising paragraphs (b)(8) and (b)(13) to
read as follows:

§1.983 Notice requirements before salary
offsets of debts not involving benefits
under laws administered by VA.

(b) * ok %
(8) The VA employee’s right to
request an oral or paper hearing on the
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Secretary or appropriate designee’s
determination of the existence or
amount of the debt, or the percentage of
disposable pay to be deducted each pay
period, so long as a request is filed by
the employee as prescribed by the
Secretary. A VA Board of Contract
Appeals Administrative Judge or
Hearing Examiner shall conduct such a
hearing for any VA employee. A VA
Board of Contract Appeals
Administrative Judge or Hearing
Examiner, or any other VA hearing
official, may also conduct an oral or
paper hearing at the request of a non-VA
employee on the determination by an
appropriately designated official of the
employing agency of the existence or
amount of the debt, or the percentage of
disposable pay to be deducted each pay
period, so long as a hearing request is
filed by the non-VA employee as
prescribed by the employing agency.
(13) The employee’s right, if
applicable, to request waiver under 5
U.S.C. 5584 and 38 CFR 1.963a and any
other rights and remedies available to
the employee under statutes or
regulations governing the program for

which the collection is being made; and
* * * * *

m 53. Section 1.984 is amended by:

m A. In paragraph (a), removing ““20
calendar days” and adding, in its place,
“30 calendar days”.

m B. In paragraph (b), removing “20 day
period” and adding, in its place, “30-day
period”.

m 54.In §1.989, paragraph (a) is
amended by removing ““20 calendar
days” and adding, in its place, ““30
calendar days”.

m 55.In § 1.990, paragraph (a) is
amended by removing “20 calendar
days” and adding, in its place, ““30
calendar days”.

m 56. Section 1.991 is amended by:

m A. In paragraph (a), removing
“§§1.982, 19.1 through 19.200 or
§1.988” and adding, in its place ““§ 1.982
or §1.988, or parts 19 and 20”.

m B. Revising paragraph (d) to read as
follows:

§1.991 Procedures for salary offset: when
deductions may begin.
* * * * *

(d) If an employee retires, resigns, or
his or her employment ends before
collection of the amount of the
indebtedness is completed, the
remaining indebtedness will be
collected according to procedures for
administrative offset (see 5 CFR
831.1801 through 831.1808, 31 CFR
901.3, and 38 CFR 1.912).

W 57. Section 1.992 is amended by
revising paragraph (c) and the authority
citation following paragraph (c) to read
as follows:

§1.992 Procedures for salary offset.
* * * * *

(c) Imposition of interest, penalties,
and administrative costs. Interest,
penalties, and administrative costs shall
be charged in accordance with 31 CFR
901.9 and 38 CFR 1.915.

(Authority: 5 U.S.C. 5514; 38 U.S.C. 501).

m 58. Section 1.995 is added to read as
follows:

§1.995 Requesting recovery through
centralized administrative offset.

(a) Under 31 U.S.C. 3716, VA and
other creditor agencies must notify
Treasury of all debts over 180 days
delinquent so that recovery of such
debts may be made by centralized
administrative offset. This includes
those debts that VA and other agencies
seek from the pay account of an
employee of another Federal agency via
salary offset. Treasury and other
disbursing officials will match
payments, including Federal salary
payments, against these debts. Where a
match occurs, and all the requirements
for offset have been met, the payment
will be offset to satisfy the debt in whole
or part.

(b) Prior to submitting a debt to
Treasury for the purpose of collection
by offset, including salary offset, VA
shall provide written certification to
Treasury that:

(1) The debt is past due and legally
enforceable in the amount submitted to
Treasury and that VA will ensure that
any subsequent collections are credited
to the debt and that Treasury shall be
notified of such;

(2) Except in the case of a judgment
debt or as otherwise allowed by law, the
debt is referred to Treasury for offset
within 10 years after VA’s right of action
accrues;

(3) VA has complied with the
provisions of 31 U.S.C. 3716 and 38 CFR
1.912 and 1.912a including, but not
limited to, those provisions requiring
that VA provide the debtor with
applicable notices and opportunities for
a review of the debt; and

(4) VA has complied with the
provisions of 5 U.S.C. 5514 (salary
offset) and 38 CFR 1.980 through 1.994
including, but not limited to, those
provisions requiring that VA provide
the debtor with applicable notices and
opportunities for a hearing.

(c) Specific procedures for notifying
Treasury of debts for purposes of
collection by centralized administrative

offset are contained in the 31 CFR 285.7.
VA and other creditor agencies may
notify Treasury of debts that have been
delinquent for 180 days or less,
including debts that VA and other
creditor agencies seek to recover from
the pay of an employee via salary offset.

(Authority: 31 U.S.C. 3716; 38 U.S.C. 501).

PART 2—DELEGATIONS OF
AUTHORITY

m 1. The authority citation for part 2 is
revised to read as follows:

Authority: 5 U.S.C. 302, 552a; 38 U.S.C.
501, 512, 515, 1729, 1729A, 5711; 44 U.S.C.
3702, and as noted in specific sections.

m 2. Section 2.6 is amended by:

m A. Revising the heading of paragraph
(c).

m B. In paragraph (c)(1), removing
“Assistant Secretary for Finance and
Information Resources Management”
and adding, in its place, ““Assistant
Secretary for Management”.

m C. In paragraph (c)(2), removing
““Assistant Secretary for Finance and
Information Resources Management”’
each time it appears and adding, in its
place, “Assistant Secretary for
Management”.

m D. Revising paragraph (d).

m E. In paragraph (e), removing the
heading of paragraph (e)(4) introductory
text, and revising the authority citations
following paragraphs (e)(4)(iii) and
(e)(9).

The revisions read as follows:

§2.6 Secretary’s delegations of authority
to certain officials (38 U.S.C. 512).

* * * * *

(c) Office of Management.

* * * * *

(d) Assistant Secretary for
Management (Chief Financial Officer);
administration heads and staff office
directors. The Assistant Secretary for
Management (Chief Financial Officer) is
delegated authority to take appropriate
action (other than provided for in
paragraphs (e)(3) and (e)(4) of this
section) in connection with the
collection of civil claims by VA for
money or property, as authorized in
§1.900, et seq. The Assistant Secretary
for Management (Chief Financial
Officer) may redelegate such authority
as he/she deems appropriate to
administration heads and staff office
directors.

(Authority: 38 U.S.C. 501, 512).
(e) * % %
(4) * * %
(111) * % %
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(Authority: 31 U.S.C. 3711(a)(2); 38 U.S.C.
501, 512).
* * * * *
(g] * k% %

(Authority: 38 U.S.C. 501, 512, 1729(c)(1)).
* * * * *

[FR Doc. 04—23754 Filed 10-22—04; 8:45 am)]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR 17
RIN 2900-AK29
Waivers

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends VA’s
medical regulation to give Fiscal
Officers at VA medical facilities the
authority to waive veterans’ debts
arising from the medical care co-
payments. This change in regulation
will codify an existing 1995 delegation
of authority to Fiscal Officers from the
Secretary of Veterans Affairs. The
purpose of this 1995 delegation was to
increase the efficiency of the waiver
process.

DATES: Effective Date: This rule shall
become effective on November 24, 2004.

FOR FURTHER INFORMATION CONTACT:
Eileen P. Downey, Business Policy,
Veterans Health Administration, Chief
Business Office (16), 810 Vermont
Avenue, NW., Washington DC 20420,
(202) 254-0347.

SUPPLEMENTARY INFORMATION: In a
document published in the Federal
Register on April 20, 2004 (69 FR
21075), we proposed amending 38 CFR
17.105 to give Fiscal Officers at VA
medical facilities the authority to waive
veterans’ debts arising from the medical
care co-payments.

We asked interested parties to submit
comments on or before June 21, 2004.
We received no comments. Based on the
rationale noted above and as set forth in
the proposed rule, we are adopting the
proposed rule as a final rule without
change.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any given year.
This rule will have no such effect on

State, local or tribal governments, or the
private sector.

Paperwork Reduction Act

Although this document contains
provisions constituting a collection of
information in 38 CFR 17.105 (c)
referencing VA Form 5655, under the
provision of the Paperwork Reduction
Act (44 U.S.C. 3501-3521), no new or
proposed revised collections of
information are associated with this
final rule. The Office of Management
and Budget has approved this
information collection in VA Form 5655
under control number 2900-0165.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601 through
612. The final rule would not cause a
significant economic impact on health
care providers, suppliers, or entities
since only a small portion of the
business of such entities concerns VA
beneficiaries. Therefore, pursuant to 5
U.S.C. 605(b), the final rule is exempt
from the initial and final regulatory
flexibility analysis requirements of
sections 603 and 604.

Catalog of Federal Domestic Assistance
Numbers

The Catalog of Federal Domestic
Assistance numbers for the programs
affected by this document are 64.005,
64.007, 64.008, 64.009, 64.010, 64.011,
64.012, 64.013, 64.014, 64.015, 64.016,
64.018, 64.019, 64.022, 64.024 and
64.025.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs-health, Grant
programs-veterans, Health care, Health
facilities, Health professions, Health
records, Homeless, Medical and dental
schools, Medical devices, Medical
research, Mental health programs,
Nursing homes, Philippines, Reporting
and record-keeping requirements,
Scholarships and fellowships, Travel
and transportation expenses, Veterans.

Approved: October 15, 2004.

Anthony J. Principi,

Secretary of Veterans Affairs.

m For the reasons set out in the preamble,
38 CFR part 17 is amended as set forth
below:

m 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, 1721, unless
otherwise noted.

m 2. Section 17.105 is amended by:

m A. In paragraph (a), removing
“§17.101(a)” and adding, in its place,
“§17.102”.

m B. Redesignating paragraph (c) as (d).
m C. Adding a new paragraph (c).

m D. Adding the OMB information
collection approval number
parenthetical immediately following
paragraph (d).

m E. Adding an authority citation at the
end of the section.

The additions read as follows:

§17.105 Waivers.

* * * * *

(c) Of charges for copayments. If the
debt represents charges for outpatient
medical care, inpatient hospital care,
medication or extended care services
copayments made under §§17.108,
17.110 or 17.111 of this chapter, the
claimant must request a waiver by
submitting VA Form 5655 (Financial
Status Report) to a Fiscal Officer at a VA
medical facility where all or part of the
debt was incurred. The claimant must
submit this form within the time period
provided in § 1.963(b) of this chapter
and may request a hearing under
§ 1.966(a) of this chapter. The Fiscal
Officer may extend the time period for
submitting a claim if the Chairperson of
the Committee on Waivers and
Compromises could do so under
§ 1.963(b) of this chapter. The Fiscal
Officer will apply the standard “‘equity
and good conscience” in accordance
with §§1.965 and 1.966(a) of this
chapter, and may waive all or part of the
claimant’s debts. A decision by the
Fiscal Officer under this provision is
final (except that the decision may be
reversed or modified based on new and
material evidence, fraud, a change in
law or interpretation of law, or clear and
unmistakable error shown by the
evidence in the file at the time of the
prior decision as provided in § 1.969 of
this chapter) and may be appealed in
accordance with 38 CFR parts 19 and
20.

* * * * *

(The Office of Management and
Budget has approved the information
collection requirements in this section
under control number 2900-0165.)
(Authority: 38 U.S.C. 501, 1721, 1722A,
1724)

[FR Doc. 04-23758 Filed 10-22-04; 8:45 am]
BILLING CODE 8320-01-P
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DEPARTMENT OF DEFENSE

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 21
RIN 2900-AL80

Increase in Rates Payable Under the
Montgomery Gl Bill—Selected Reserve

AGENCIES: Department of Defense,
Department of Homeland Security
(Coast Guard), and Department of
Veterans Affairs.

ACTION: Final rule.

SUMMARY: By statute, the monthly rates
of basic educational assistance payable
to reservists under the Montgomery GI
Bill—Selected Reserve must be adjusted
each fiscal year. In accordance with the
statutory formula, the regulations
governing rates of basic educational
assistance payable under the
Montgomery GI Bill—Selected Reserve
for Fiscal Year 2004 (October 1, 2003,
through September 30, 2004) are
changed to show a 2.2% increase in
these rates.

DATES: Effective Date: This final rule is
effective October 25, 2004.

Applicability Date: The changes in
rates are applied retroactively to
conform to statutory requirements. For
more information concerning the dates
of application, see the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Lynn M. Nelson, Education Adviser,
Education Service (225C), Veterans
Benefits Administration, Department of
Veterans Affairs, 810 Vermont Avenue,
NW., Washington, DC 20420, telephone
(202) 273-7294.
SUPPLEMENTARY INFORMATION: Under the
formula mandated by 10 U.S.C. 16131(b)
for Fiscal Year 2004, the rates of basic
educational assistance under the
Montgomery GI Bill—Selected Reserve
payable to students pursuing a program
of education full time, three-quarter
time, and half time must be increased by
2.2%, which is the percentage by which
the total of the monthly Consumer Price
Index-W for July 1, 2002, through June
30, 2003, exceeds the total of the
monthly Consumer Price Index-W for
July 1, 2001, through June 30, 2002.
Title 10 U.S.C. 16131(b) requires that
full-time, three-quarter time, and half-
time rates be increased as noted above.
In addition, 10 U.S.C. 16131(d) requires

that monthly rates payable to reservists
in apprenticeship or other on-the-job
training must be set at a given
percentage of the full-time rate. Hence,
there is a 2.2% raise for such training as
well.

Title 10 U.S.C. 16131(b) also requires
that the Department of Veterans Affairs
(VA) pay reservists training less than
half time at an appropriately reduced
rate. Since payment for less than half-
time training became available under
the Montgomery GI Bill—Selected
Reserve in Fiscal Year 1990, VA has
paid less than half-time students at 25%
of the full-time rate. Changes are made
consistent with the authority and
formula described in this paragraph.

The changes set forth in this final rule
are effective from the date of
publication, but the changes in rates are
applied from October 1, 2003, in
accordance with the applicable statutory
provisions discussed above.

Administrative Procedure Act

Substantive changes made by this
final rule merely reflect statutory
requirements and adjustments made
based on previously established
formulas. Accordingly, there is a basis
for dispensing with prior notice and
comment and delayed effective date
provisions of 5 U.S.C. 552 and 553.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3521).

Regulatory Flexibility Act

The initial and final regulatory
flexibility analyses requirements of
sections 603 and 604 of the Regulatory
Flexibility Act, 5 U.S.C. 601-612, are
not applicable to this rule, because a
notice of proposed rulemaking is not
required for this rule. Even so, the
Secretary of Defense, the Commandant
of the Coast Guard, and the Secretary of
Veterans Affairs hereby certify that this
final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act. This final rule directly affects only
individuals and does not directly affect
small entities. Therefore, this final rule
is also exempt pursuant to 5 U.S.C.
605(b) from the initial and final
regulatory flexibility analyses
requirements of sections 603 and 604.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any

rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any given year.
This rule would have no such effect on
State, local, or tribal governments, or the
private sector.

Catalog of Federal Domestic Assistance
Program Numbers

There is no Catalog of Federal
Domestic Assistance number for the
program affected by this final rule.

List of Subjects in 38 CFR Part 21

Administrative practice and
procedure, Armed forces, Civil rights,
Claims, Colleges and universities,
Conflict of interests, Defense
Department, Education, Employment,
Grant programs-education, Grant
programs-veterans, Health programs,
Loan programs-education, Loan
programs-veterans, Manpower training
programs, Reporting and recordkeeping
requirements, Schools, Travel and
transportation expenses, Veterans,
Vocational education, Vocational
rehabilitation.

Approved: August 20, 2004.
Anthony J. Principi,
Secretary of Veterans Affairs.
Dated: August 10, 2004.
John D. Winkler,
Deputy Assistant Secretary of Defense for
Reserve Affairs (Manpower & Personnel).
September 3, 2004.
Kenneth T. Venuto,
Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Human Resources.
m For the reasons set out above, 38 CFR
part 21, subpart L, is amended as set
forth below.

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

Subpart L—Educational Assistance for
Members of the Selected Reserve

m 1. The authority citation for part 21,
subpart L, continues to read as follows:

Authority: 10 U.S.C. ch. 1606; 38 U.S.C.
501(a), 512, ch. 36, unless otherwise noted.

m 2. Section 21.7636 is amended by:
m a. Revising paragraphs (a)(1) and
(a)(2)(i) and tables at the end of each
paragraph.
m b. In paragraph (a)(3), removing
“September 30, 2002, and before October
1, 2003,” and adding, in its place,
“September 30, 2003, and before October
1, 2004,”.

The revisions read as follows:

§21.7636 Rates of payment.

(a) Monthly rate of educational
assistance. (1) Except as otherwise
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provided in this section or in § 21.7639,
the monthly rate of educational
assistance payable for training that
occurs after September 30, 2003, and
before October 1, 2004, to a reservist
pursuing a program of education is the
rate stated in this table:

Training M?:ttgly
Full oo, $282.00
¥4 time ... 212.00
12 time 140.00
4 time 70.50

(2)(i) The monthly rate of basic
educational assistance payable to a
reservist for apprenticeship or other on-
the-job training full time that occurs
after September 30, 2003, and before
October 1, 2004, is the rate stated in this
table:

i . Monthl
Training period rate Y
First six months of pursuit of train-
NG e $211.50
Second six months of pursuit of
training .oeeeveeeee e 155.10
Remaining pursuit of training ....... 98.70

* * * * *

[FR Doc. 04—23757 Filed 10—-22—-04; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 21
RIN 2900-AL64
Increase in Rates Payable Under the

Survivors’ and Dependents’
Educational Assistance Program

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
regulations governing rates of
educational assistance payable under
the Survivors’ and Dependents’
Educational Assistance (DEA) program
to reflect increases required by statutory
provisions. The rates of educational
assistance payable under the DEA
program are changed to show a 1.5%
increase for fiscal year 2003 (October 1,
2002, through September 30, 2003) and
a 2.2% increase for fiscal year 2004
(beginning October 1, 2003). In addition,
the Veterans Benefits Act of 2003
provided an increase in the rates
payable effective July 1, 2004. The
amendments show the pay tables for the
three rate increases identified above.
DATES: Effective Date: This final rule is
effective October 25, 2004.

Applicability Dates: The changes in
rates are applied to conform to the
respective statutory requirements. For
more information concerning the dates
of applicability, see the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Lynn M. Nelson, Education Advisor
(225C), Education Service, Department
of Veterans Affairs, Veterans Benefits
Administration, 810 Vermont Ave. NW.,
Washington, DC 20420 (202) 273-7294.

SUPPLEMENTARY INFORMATION: Under the
formula mandated by 38 U.S.C. 3564,
the monthly rates of basic educational
assistance payable under the Survivors’
and Dependents’ Educational Assistance
(DEA) program must be adjusted each
fiscal year. The regulations governing
the rates of educational assistance
payable under the DEA program for
fiscal year (FY) 2003 (October 1, 2002,
through September 30, 2003) are
changed to reflect a 1.5% increase. The
1.5% increase is the percentage by
which the total of the monthly
Consumer Price Index-W (CPI-W) for
July 1, 2001, through June 30, 2002,
exceeds the total of the monthly CPI-W
for July 1, 2000, through June 30, 2001.

The regulations are further amended
to include the DEA rates payable during
FY 2004. The FY 2004 rates reflect a
2.2% increase. The 2.2% increase is the
percentage by which the total of the
monthly CPI-W for July 1, 2002,
through June 30, 2003, exceeds the total
of the monthly CPI-W for July 1, 2001,
through June 30, 2002.

In addition to the cost of living rate
adjustments discussed above, Section
302 of the Veterans Benefits Act of 2003
(Pub. L. 108—-183) provides an increase
in the DEA rates effective July 1, 2004.
A new paragraph (c) is added to Section
21.3131 to show the increased DEA
rates effective July 1, 2004.

The changes set forth in this final rule
are effective from the date of
publication, but the changes in the rates
for FY 2003 are effective October 1,
2002, the changes in the rates for FY
2004 are effective October 1, 2003, and
the changes in rates provided for in
Public Law 108-183 are effective July 1,
2004. This is in accordance with the
applicable statutory provisions
discussed above.

Administrative Procedure Act

Substantive changes made by this
final rule merely reflect statutory
requirements and adjustments made
based on previously established
formulas. Accordingly, there is a basis
for dispensing with prior notice and
comment and delayed effective date
provisions of 5 U.S.C. 552 and 553.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3521).

Regulatory Flexibility Act

The initial and final regulatory
flexibility analyses requirements of
sections 603 and 604 of the Regulatory
Flexibility Act, 5 U.S.C. 601-612, are
not applicable to this rule, because the
agency is not required to publish a
notice of proposed rulemaking for this
rule. Even so, the Secretary of Veterans
Affairs hereby certifies that this final
rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act. This final rule directly affects only
individuals and does not directly affect
small entities. Therefore, this final rule
is also exempt pursuant to 5 U.S.C.
605(b) from the initial and final
regulatory flexibility analyses
requirements of sections 603 and 604.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1232, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any given year.
This rule will have no such effect on
State, local or tribal governments, or the
private sector.

Catalog of Federal Domestic Assistance
Program Numbers

The Catalog of Federal Domestic
Assistance number for the program
affected by this final rule is 64.117.

List of Subjects in 38 CFR Part 21

Administrative practice and
procedure, Armed Forces, Civil rights,
Claims, Colleges and universities,
Conflict of interests, Defense
Department, Education, Employment,
Grant programs-education, Grant
programs-veterans, Health care, Loan
programs-education, Loan programs-
veterans, Manpower training programs,
Reporting and recordkeeping
requirements, Schools, Travel and
transportation expenses, Veterans,
Vocational education, Vocational
rehabilitation.

Approved: August 23, 2004.
Anthony J. Principi,
Secretary of Veterans Affairs.
m For the reasons set out in the preamble,

38 CFR part 21 (subpart C ) is amended
as follows:



Federal Register/Vol. 69, No. 205/Monday, October 25, 2004 /Rules and Regulations

62207

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

Subpart C—Survivors’ and
Dependents’ Educational Assistance
Under 38 U.S.C. Chapter 35

m 1. The authority citation for part 21,
subpart C, continues to read as follows:

Authority: 38 U.S.C. 501(a), 512, 3500—
3566, unless otherwise noted.

m 2.In § 21.3045, paragraph (h) is revised
to read as follows:

§21.3045 Entitlement charges.

* * * * *

(h) Entitlement charge for
correspondence courses. The charge
against entitlement of a spouse or
surviving spouse for pursuit of a course
exclusively by correspondence will be 1
month for each of the following

amounts paid as an educational
assistance allowance:

(1) $680.00 paid after September 30,
2002, and before October 1, 2003;

(2) $695.00 paid after September 30,
2003, and before July 1, 2004; and

(3) $788.00 paid after June 30, 2004.

* * * * *

m 3.In § 21.3046, paragraph (d)(4)(ii) is
revised to read as follows

§21.3046 Periods of eligibility; spouses
and surviving spouses.

(B) $1,946 will provide during the
period October 1, 2003, through June 30,
2004; or

(C) $2,206 will provide after June 30,
2004.

* * * * *

m 4. Section 21.3131 is amended by:
m a. Revising paragraphs (a) and (b).
m b. Redesignating paragraphs (c), (d),
and (e) as paragraphs (d), (e), and (f),
respectively.
m c. Adding a new paragraph (c).

The revisions and addition reads as
follows:

* * * * *
(d)* * * §21.3131 Rates—educational assistance
(@)% * * allowance—38 U.S.C. chapter 35.

(ii) The total additional amount of
instruction that—

(A) $1,904 will provide during the
period October 1, 2002, through
September 30, 2003;

(a) Rates. Except as provided in
§21.3132, educational assistance
allowance is payable at the following
rates for pursuit of education or training
that occurs after September 30, 2002,
and before October 1, 2003:

Type of course Monthly rate
Institutional:
FUITTIME e st $680.00.
%4 time ... 511.00.
V2 tIME e 340.00.
Less than 2 but more than a4 time® ..... 340.00.
V4 tiME OF 1€SS T L. 170.00.
Cooperative training (other than farm cooperative) (Full time only) ........ 680.00.
Apprenticeship or on-the-job (full time only)2:
First SiX MONtNS .....ooiiiiie e 495.00.
Second six months 370.00.
Third six months ........cccccceiiiieeene 246.00.
Fourth six months and thereafter ............ccccoiiiiiniiiiiee 124.00.
Farm cooperative:
FUITHIME e e 549.00.
%4 time ... 412.00.
2 time 275.00.
COITESPONAEINCE ...ttt ettt 55 percent of the established charge for the number of lessons com-
pleted by the eligible spouse or surviving spouse and serviced by the
school—Allowance paid quarterly. 3

11f an eligible person under 38 U.S.C. chapter 35 pursuing independent study on a less than one-half-time basis completes his or her program
before the designated completion time, his or her award will be recomputed to permit payment of tuition and fees not to exceed $340.00 or
$170.00, as appropriate, per month, if the maximum allowance is not initially authorized.
2 See footnote 5 of §21.4270(c) for measurement of full time and §21.3132(c) for proportionate reduction in award for completion of less than

120 hours per month.

3 Established charge means the charge for the course or courses determined on the basis of the lowest extended time payment plan offered
by the institution and approved by the appropriate State approving agency or the actual cost to the eligible spouse or surviving spouse, which-
ever is less. VA considers the continuity of an enroliment broken when there are more than 6 months between the servicing of the lessons.

(b) Rates. Except as provided in
§21.3132, educational assistance

allowance is payable at the following

rates for pursuit of education or training

that occurs after September 30, 2003,
and before July 1, 2004:

Type of course Monthly rate

Institutional:

IR T =SS $695.00.

RSz (1011 SRRSO 522.00.

B2 (11 0SSP SOUP 347.00

Less than 2 but more than /4 time 1 ... | 347.00.

Vo IME OF €SS e e 173.75.
Cooperative training (other than farm cooperative) (Full time only) ........ 695.00.
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Type of course Monthly rate
Apprenticeship or on-the-job (full time only) 2:
First six months ..o 506.00.
Second six months 378.00.
Third six months ...........cccceee ... | 251.00.
Fourth six months and thereafter ............ccccocoiiiiniiii, 127.00.
Farm cooperative:
FUILEIME e s 561.00.
R (11 1T SRR 421.00.
12 HME e 281.00.
COrESPONABNCE ..ottt rie ettt sr e nre e 55 percent of the established charge for the number of lessons com-
pleted by the eligible spouse or surviving spouse and serviced by the
school—Allowance paid quarterly. 3

11f an eligible person under 38 U.S.C. chapter 35 pursuing independent study on a less than one-half-time basis completes his or her program
before the designated completion time, his or her award will be recomputed to permit payment of tuition and fees not to exceed $347.00 or
$173.75, as appropriate, per month, if the maximum allowance is not initially authorized.

2See footnote 5 of §21.4270(c) for measurement of full time and §21.3132(c) for proportionate reduction in award for completion of less than
120 hours per month.

3 Established charge means the charge for the course or courses determined on the basis of the lowest extended time payment plan offered
by the institution and approved by the appropriate State approving agency or the actual cost to the eligible spouse or surviving spouse, which-
ever is less. VA considers the continuity of an enrollment broken when there are more than 6 months between the servicing of the lessons.

(c) Rates. Except as provided in
§21.3132, educational assistance
allowance is payable at the following

rates for pursuit of education or training
that occurs after June 30, 2004:

Type of course Monthly rate
Institutional:
FUIEIME e $788.00.
¥4 time ... 592.00.
V2 1M oo 394.00.
Less than 2 but more than 4 time ! ..... ... | 394.00.
Va4 tiME OF [8SS T .. 197.00.
Cooperative training (other than farm cooperative) (Full time only) ........ 788.00.
Apprenticeship or on-the-job (full time only)2:
First Six MONtNS ...oeoiiiiii i 574.00.
Second six months .. 429.00.
Third six months ........ccccceiiviienne. ... | 285.00.
Fourth six months and thereafter ............cccccooeiiniinic, 144.00.
Farm cooperative:
FUITHIME e 636.00.
%4 time ... 477.00.
2 time 319.00.
COITESPONAEINCE ...ttt ettt sttt nane s 55 percent of the established charge for the number of lessons com-
pleted by the eligible spouse or surviving spouse and serviced by the
school—Allowance paid quarterly.3

11f an eligible person under 38 U.S.C. chapter 35 pursuing independent study on a less than one-half-time basis completes his or her program
before the designated completion time, his or her award will be recomputed to permit payment of tuition and fees not to exceed $394.00 or
$197.00, as appropriate, per month, if the maximum allowance is not initially authorized.

2 See footnote 5 of §21.4270(c) for measurement of full time and §21.3132(c) for proportionate reduction in award for completion of less than
120 hours per month.

3 Established charge means the charge for the course or courses determined on the basis of the lowest extended time payment plan offered
by the institution and approved by the appropriate State approving agency or the actual cost to the eligible spouse or surviving spouse, which-
ever is less. VA considers the continuity of an enrollment broken when there are more than 6 months between the servicing of the lessons.

(Authority: 38 U.S.C. 3532(a), 3542(a),
3687(b)(2), (d))

m 5. In § 21.3300, paragraph (c) is revised
to read as follows:

§21.3300 Special restorative training.
* * * * *

(c) Duration of special restorative
training. VA may provide special

restorative training in excess of 45
months where an additional period of

time is needed to complete the training.

Entitlement, including any authorized
in excess of 45 months, may be
expended through an accelerated
program requiring a rate of payment for
tuition and fees in excess of—

(1) $213.00 a month for the period
beginning October 1, 2002, and ending
September 30, 2003;

(2) $218.00 a month for the period
beginning October 1, 2003, and ending
June 30, 2004; and

(3) $247.00 a month for months after
June 30, 2004.

* * * * *
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m 6. Section 21.3333 is amended by:

m a. In paragraph (a)(1), removing
“September 30, 2001, and before January
1, 2002.” and adding, in its place,
“September 30, 2002, and before October
1, 2003:”.

m b. In the rates table immediately
following paragraph (a)(1), under the
“Monthly rate” column, removing
“$608.00”’ and adding, in its place,
“$680.00’; and under the “Accelerated
charges” column, removing “$190.00”
each place it appears, and adding, in its
place, “$213.00".

m c. In paragraph (a)(2), removing
“December 31, 2001:” and adding, in its
place, “September 30, 2003, and before
July 1, 2004:”.

m d. In the rates table immediately
following paragraph (a)(2), under the
“Monthly rate” column, removing
“$670.00” and adding, in its place,
“$695.00’; and under the “Accelerated
charges” column, removing “$210.00”
each place it appears, and adding, in its
place, “$218.00".

m e. Adding a new paragraph (a)(3)
immediately following the authority

citation at the end of paragraph (a)(2)
rates table.

m f. Revising paragraph (b)(1).
The addition and revision reads as
follows:

§21.3333 Rates.

(a)* L

(3) For special restorative training that
occurs after June 30, 2004:

Course

Monthly rate

Accelerated charges

Special restorative training

. $788.00

If costs for tuition and fees average in excess of $247.00 per month, rate
may be increased by training such amount in excess of $247.00.

(Authority: 38 U.S.C. 3542)

(b) * * * (1) VA may pay the
additional monthly rate if the parent or
guardian concurs in having the eligible
child’s period of entitlement reduced by
1 day for each—

(i) $22.67 that the special training
allowance exceeds the basic monthly
rate of $680.00 for the period October 1,
2002, through September 30, 2003;

(ii) $23.17 that the special training
allowance exceeds the basic monthly
rate of $695.00 for the period October 1,
2003, through June 30, 2004; and

(iii) $26.27 that the special training
allowance exceeds the basic monthly
rate of $788.00 for months after June 30,
2004.

* * * * *

[FR Doc. 04—23755 Filed 10-22—-04; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF DEFENSE

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 21
RIN 2900-AL81

Veterans Education: Increased
Allowances for the Educational
Assistance Test Program

AGENCIES: Department of Defense and
Department of Veterans Affairs.

ACTION: Final rule.

SUMMARY: The law provides that the
Secretary of Defense shall adjust the
rates of subsistence allowance and
educational assistance under the
Educational Assistance Test Program
annually. The law further provides
those rates must be adjusted based upon
the average actual cost of attendance at
public institutions of higher education

in the 12-month period since the rates
were last adjusted. After obtaining data
from the Department of Education, the
Department of Defense has determined
that the rates for the 2003—04 academic
year should be increased by 9.6 percent
over the rates payable for the 2002-03
academic year. The regulations dealing
with these rates are amended
accordingly.

DATES: Effective Date: October 25, 2004.
Applicability Date: The changes in
rates are applied retroactively to
October 1, 2003, to conform to statutory
requirements. For more information
concerning the applicability date, see
the SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT:
Lynn M. Nelson, Education Adviser
(225C), Education Service, Veterans
Benefits Administration, Department of
Veterans Affairs, 810 Vermont Avenue,
NW., Washington, DC 20420, (202) 273—
7294.
SUPPLEMENTARY INFORMATION: Section
2145 of title 10, United States Code,
provides that the Secretary of Defense
shall make adjustments in the amount of
educational assistance offered in any
academic year under the Educational
Assistance Test Program and likewise,
in the amount of subsistence allowance
authorized under that program. This
provision further requires that these
adjustments will be consistent with the
change in the average actual cost of
attendance at public institutions of
higher education over the preceding 12-
month period. As required by sections
2145, 2143, and 2144 of title 10, the
Department of Defense has obtained
data from the Department of Education.
The Department of Defense has
calculated that the costs of educational
assistance and subsistence allowance
have each increased by 9.6 percent.
Accordingly, this final rule changes 38

CFR 21.5820 and 21.5822 to reflect a 9.6
percent increase in the rates payable in
the 2003-04 academic year, including
changes needed to compensate for
rounding.

The Secretary of Defense delegated
the authority to administer the benefit
payment portion of the Educational
Assistance Test Program, also known as
Section 901 benefits, to the Secretary of
Veterans Affairs (VA). Thus, VA
regulations include the educational
assistance amounts payable under the
program.

The changes set forth in this final rule
are effective from the date of
publication, but the changes in rates are
applied from October 1, 2003, in
accordance with the applicable statutory
provisions discussed above.

Administrative Procedure Act

Since changes made by this final rule
only reflect statutory requirements and
adjustments based on previously
established formulas, there is a basis for
dispensing with notice-and-comment
and a delayed effective date under 5
U.S.C. 552 and 553.

Paperwork Reduction Act

This document contains no provisions
constituting a new collection of
information under the Paperwork
Reduction Act (44 U.S.C. 3501-3521).

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any given year.
This rule would have no such
consequential effect on State, local, or
tribal governments.
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Regulatory Flexibility Act

The Secretary of Defense and the
Secretary of Veterans Affairs hereby
certify that this final rule will not have
a significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 501-612. This
final rule directly affects only
individuals and does not directly affect
small entities. Pursuant to 5 U.S.C.
605(b), this final rule, therefore, is
exempt from the initial and final
regulatory flexibility analyses
requirements of sections 603 and 604.

Catalog of Federal Domestic Assistance

There is no Catalog of Federal
Domestic Assistance number for the
program affected by this final rule.

List of Subjects in 38 CFR Part 21

Administrative practice and
procedure, Armed forces, Civil rights,
Claims, Colleges and universities,
Conflict of interests, Defense
Department, Education, Employment,
Grant programs—education, Grant
programs—veterans, Health care, Loan
programs—education, Loan programs—
veterans, Manpower training programs,
Reporting and recordkeeping
requirements, Schools, Travel and
transportation expenses, Veterans,
Vocational education, Vocational
rehabilitation.

Approved: July 28, 2004.
Anthony J. Principi,
Secretary of Veterans Affairs.

August 26, 2004.
William J. Carr,
Acting Deputy Under Secretary (Military
Personnel Policy).
m For the reasons set out above, 38 CFR
part 21, subpart H, is amended as set
forth below:

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

Subpart H—Educational Assistance
Test Program

m 1. The authority citation for part 21,
subpart H, continues to read as follows:

Authority: 10 U.S.C. ch.107; 38 U.S.C.
501(a), 3695, 5101, 5113, 5303A; 42 U.S.C.
2000; sec. 901, Pub. L. 96-342, 94 Stat. 1111—
1114, unless otherwise noted.

21.5820 [Amended]

m 2. Section 21.5820 is amended by:

m a. In paragraph (b)(1), removing
“2002—03” and adding, in its place,
2003-04", and by removing “$3,849”
and adding, it its place, “$4,219”.

m b. In paragraph (b)(2)(ii), removing
“2002-03” and adding, in its place,
“2003-04".

m c. In paragraphs (b)(2)(ii)(A) and
(b)(3)(ii)(A), removing “$427.67” and
adding, in each place, “$468.78”, and by
removing “$213.84” and adding, in each
place, “$234.39".

m d. In paragraphs (b)(2)(ii)(B) and
(b)(3)(ii)(B), removing “$14.26” and
adding, in each place, “$15.63”, and by
removing “$7.13” and adding, in each
place, “$7.81”.

m e. In paragraphs (b)(2)(ii)(C) and
(b)(3)(i1)(C), removing ‘3 cents” and
adding, in each place “2 cents”, and by
removing “6 cents’” and adding, in each
place “1 cent”.

m f. In paragraph (b)(3)(ii) introductory
text, removing “2002-03"’ and adding, in
its place, “2003-04".

21.5822 [Amended]

m 3. Section 21.5822 is amended by:

m a. In paragraphs (b)(1)(i) and (b)(2)(i),
removing “$959” and adding, in each
place, “$1,051”, and by removing
2002—03” and adding, in each place,
£2003-04".

m b. In paragraphs (b)(1)(ii) and (b)(2)(ii),
removing “$479.50” and adding, in each
place, “$525.50”, and by removing
2002—03” and adding, in each place,
€2003-04".

[FR Doc. 04—23756 Filed 10—-22—-04; 8:45 am)]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[CO-001-0077a; FRL-7815-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Colorado; Designation of Areas for Air
Quality Planning Purposes, Steamboat
Springs

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final rule action
to approve a State Implementation Plan
(SIP) revision submitted by the State of
Colorado on July 31, 2002, for the
purpose of redesignating the Steamboat
Springs, Colorado area from
nonattainment to attainment for
particulate matter with an aerodynamic
diameter less than or equal to a nominal
10 micrometers (PMio) under the 1987
standards. The Governor’s submittal,
among other things, documents that the
Steamboat Springs area has attained the
PM,o national ambient air quality
standards (NAAQS), requests
redesignation to attainment and
includes a maintenance plan for the area

demonstrating maintenance of the PM;o
NAAQS for ten years. On August 5,
2004, EPA proposed to approve (69 FR
47399) in parallel with a direct final
rule (69 FR 47366) Colorado’s
Steamboat Springs submittal in
conjunction with Colorado’s submittal
to redesignate Lamar, Colorado.
However, adverse comments pertaining
to the Lamar PM, redesignation were
received during the public comment
period, therefore, EPA withdrew the
approval of Lamar and Steamboat
Springs. Since no comments were
received during the public comment
period on the approval of redesignating
Steamboat Springs, EPA is acting to
approve the redesignation in this final
rule. EPA is approving this
redesignation request and maintenance
plan for Steamboat Springs because
Colorado has met the applicable
requirements of the Clean Air Act
(CAA), as amended. Upon the effective
date of this approval, the Steamboat
Springs area will be designated
attainment for the PM;o NAAQS. This
action is being taken under sections 107,
110, and 175A of the Clean Air Act.

EFFECTIVE DATE: This final rule is
effective November 24, 2004.

ADDRESSES: EPA has established a
docket for this under Docket ID No. CO-
001-0077a. Some information in the
docket is not publicly available, i.e.,
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Publicly available
docket materials are available in hard
copy at the Air and Radiation Program,
Environmental Protection Agency
(EPA), Region 8, 999 18th Street, Suite
300, Denver, Colorado 80202-2466. EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the docket. You may view the
docket Monday through Friday, 8 a.m.
to 4 p.m., excluding federal holidays.
Copies of the Incorporation by
Reference material are also available at
the Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, Room B-108 (Mail
Code 6102T), 1301 Constitution Ave.,
NW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
Libby Faulk, Air and Radiation Program,
U.S. EPA, Region VIII, 999 18th Street,
Ste. 300 (8P—AR), Denver, Colorado,
80202-2466. Telephone: (303) 312—
6083. E-mail Address:
faulk.libby@epa.gov.

SUPPLEMENTARY INFORMATION: For the
purpose of this document, we are giving
meaning to certain words or initials as
follows:
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(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials SIP mean or refer to
State Implementation Plan.

(iv) The words State mean the State
of Colorado, unless the context indicates
otherwise.

Table of Contents
I. EPA’s Final Action

A. What Action Is EPA Taking in This
Direct Final Rule?

II. Summary of Redesignation Request and
Maintenance Plan

A. What Requirements Must Be Followed
for Redesignation to Attainment?

B. Does the Steamboat Springs
Redesignation Requests and
Maintenance Plan Meet the CAA
Requirements?

C. Have the Transportation Conformity
Requirements Been Met?

D. Did Colorado Follow the Proper
Procedures for Adopting this Action?

I1I. Background
IV. Consideration of CAA section 110(1)
V. Statutory and Executive Order Reviews

1. EPA’s Final Action

A. What Action Is EPA Taking in This
Direct Final Rule?

We are approving the Governor’s
submittal of July 31, 2002, that requests
redesignation for the Steamboat Springs
nonattainment area to attainment for the
1987 PM, standards. Included in
Colorado’s submittal are changes to the
““State Implementation Plan—Specific
Regulations for Nonattainment—
Attainment/Maintenance Areas (Local
Areas)” which we are approving, under
section 110 of the CAA, into Colorado’s
SIP. We are also approving the
maintenance plan for the Steamboat
Springs PM o nonattainment area,
which was submitted with Colorado’s
July 31, 2002 redesignation request. We
are approving this request and
maintenance plan because Colorado has
adequately addressed all of the
requirements of the CAA for
redesignation to attainment applicable
to the Steamboat Springs PMo
nonattainment area. Upon the effective
date of this action, the Steamboat
Springs area designation status under 40
CFR Part 81 will be revised to
attainment.

II. Summary of Redesignation Request
and Maintenance Plan

A. What Requirements Must Be
Followed for Redesignations to
Attainment?

In order for a nonattainment area to be
redesignated to attainment, the

following conditions in section
107(d)(3)(E) of the CAA must be met:

(i) We must determine that the area
has attained the NAAQS;

(ii) The applicable implementation
plan for the area must be fully approved
under section 110(k) of the CAA;

(iii) We must determine that the
improvement in air quality is due to
permanent and enforceable reductions
in emissions resulting from
implementation of the applicable
implementation plan and applicable
Federal air pollutant control regulations
and other permanent and enforceable
reductions;

(iv) We must fully approve a
maintenance plan for the area as
meeting the requirements of CAA
section 175A; and,

(v) The State containing such an area
must meet all requirements applicable
to the area under section 110 and part
D of the CAA.

Our September 4, 1992 guidance
entitled ‘“Procedures for Processing
Requests to Redesignate Areas to
Attainment” outlines how to assess the
adequacy of redesignation requests
against the conditions listed above.

The following is a brief discussion of
how Colorado’s redesignation request
and maintenance plan meets the
requirements of the CAA for
redesignation of the Steamboat Springs
area to attainment for PM;.

B. Does the Steamboat Springs
Redesignation Request and
Maintenance Plan Meet the CAA
Requirements?

i. Attainment of the PM;o NAAQS

A state must demonstrate that an area
has attained the PM;o NAAQS through
submittal of ambient air quality data
from an ambient air monitoring network
representing maximum PM;g
concentrations. The data, which must be
quality assured and recorded in the
Aerometric Information Retrieval
System (AIRS), must show that the
average annual number of expected
exceedances for the area is less than or
equal to 1.0, pursuant to 40 CFR 50.6.

In making this showing, the three most
recent years of complete air quality data
must be used.

Colorado operates two PMjo
monitoring sites in the Steamboat
Springs PM nonattainment area.
Colorado submitted ambient air quality
data from both monitoring sites which
demonstrate that the area has attained
the PMo NAAQS. These air quality data
were quality assured and placed in
AIRS. Two exceedances of the 24-hour
PM;o NAAQS were measured in 1993
and 1996. However, the 3-year average

of estimated exceedances remained
below 1.0 (per year) (40 CFR Part 50.6)
and therefore did not result in a
violation of the 24-hour PM,;o NAAQS.
The three most recent years of data for
the area (2000-2002) are complete (i.e.,
data are available for at least 75% of the
scheduled PM;, samples per quarter)
with no recorded violations. The annual
PM;o NAAQS has never been exceeded
in Steamboat Springs. We believe that
Colorado has adequately demonstrated,
through ambient air quality data, that
the PM;o NAAQS have been attained in
the Steamboat Springs area.

ii. State Implementation Plan Approval

Those States containing initial
moderate PM,o nonattainment areas
were required by the 1990 amendments
to the CAA to submit a SIP by
November 15, 1991 which demonstrated
attainment of the PM;o NAAQS by
December 31, 1994. To approve a
redesignation request, the SIP for the
area must be fully approved under
section 110(k) and must satisfy all
requirements that apply to that area.
The Steamboat Springs area was
designated nonattainment for PM;, on
December 21, 1993 (58 FR 67334). EPA
fully approved the PM;, SIP for
Steamboat Springs on December 31,
1997 (62 FR 68188). The PM,( SIP for
Steamboat Springs is approved as
meeting the moderate PMo
nonattainment plan requirements.

iii. Improvement in Air Quality Due to
Permanent and Enforceable Measures

Section 107(d)(3)(E)(iii) of the CAA
provides that for an area to be
redesignated to attainment, the
Administrator must determine that the
improvement in air quality is due to
emission reductions which are
permanent and enforceable. The
primary sources of PM;o emissions in
the Steamboat Springs area are re-
entrained road dust (from highways,
paved roads, chip sealed roads, and
unpaved roads) and woodburning. The
permanent and enforceable control
measures that brought the Steamboat
Springs PM o nonattainment area into
attainment and were approved by EPA
into Colorado’s SIP in 1997 are
described in detail below.

The City of Steamboat Springs and
Routt County adopted local ordinance
and resolutions that limit the number
and types of woodburning devices in
new construction in the Steamboat
Springs area. Installation of new solid
fuel burning devices is limited to one
approved device for any building. The
Steamboat Springs area adopted these
measures in the late 1980s and early
1990s and the measures were included
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in State regulation in 1993 (Section
VIILE. of the “State Implementation
Plan—Specific Regulations for
Nonattainment—Attainment/
Maintenance Areas (Local Areas)). The
rule was approved by EPA on December
31, 1997 (62 FR 68188).

The Steamboat Springs area adopted
two street sanding control strategies for
the nonattainment area. The first street
sanding control strategy requires that
any user that applies street sanding
materials in the Steamboat Springs area
must use materials containing less than
two percent fines, except on U.S.
Highway 40 from the junction of U.S.
Highway 131 towards Rabbit Ears Pass.
This strategy was included in State
regulations in 1996 (Section VIILB. of
the ““State Implementation Plan—
Specific Regulations for
Nonattainment—Attainment/
Maintenance Areas (Local Areas)). The
second street sanding control strategy
requires that the Colorado Department
of Transportation (CDOT) reduce the
amount of sand applied on U.S.
Highways 40 and 131 in the Steamboat
Springs area by 10 percent. This strategy
was included in State regulation in 1996
(Section VIII.C. of the ‘““State
Implementation Plan—Specific
Regulations for Nonattainment—
Attainment/Maintenance Areas (Local
Areas)). Both the street sanding controls
were approved by EPA on December 31,
1997 (62 FR 68188).

In addition, the Steamboat Springs
area adopted street sweeping
requirements for a defined section of
Lincoln Avenue (Highway 40 in town).
Street cleaning using vacuum sweepers
or any other sweepers with equal
efficiency must be performed four times
within four days of the roadways
becoming free and clear of snow and ice
following each sanding deployment use.
This strategy was included in State
regulations in 1996 (Section VIIL.D. of
the “State Implementation Plan—
Specific Regulations for
Nonattainment—Attainment/
Maintenance Areas (Local Areas)). The
rule was approved by EPA on December
31, 1997 (62 FR 68188).

In addition to the local control
measures that have been adopted in the
Steamboat Springs area, Colorado’s July
31, 2002 submittal did cite several State-
wide regulations that limit emissions
from any new source that may locate in
the Steamboat Springs area. These rules

are: ““Air Pollution Emission Notices,
Construction Permits and Fees,
Operating Permits and Including the
Prevention of Significant Deterioration”
(Regulation No. 3), “Standards of
Performance for New Stationary
Sources” (Regulation No. 6), and the
“Common Provisions Regulation.”

In addition to these State and Local
control measures, the Federal Motor
Vehicle Emission Control Program has
helped reduce PM,o emissions in
Steamboat Springs as older, higher
emitting diesel vehicles are replaced
with newer vehicles that meet tighter
emission standards. Overall, despite
growth in the Steamboat Springs
nonattainment area (e.g., in population
and vehicle miles traveled), attainment
of the PM;o NAAQS has been
demonstrated. We have evaluated the
various control measures, in addition to
the 1999 attainment year emission
inventory and the projected emissions
described below, and have concluded
that the continued attainment of the
PM;o NAAQS in the Steamboat Springs
area has resulted from emission
reductions that are permanent and
enforceable.

iv. Fully Approved Maintenance Plan
Under Section 175A of the CAA

Section 107(d)(3)(E) of the CAA
requires that, for a nonattainment area
to be redesignated to attainment, we
must fully approve a maintenance plan
which meets the requirements of section
175A of the CAA. The plan must
demonstrate continued attainment of
the relevant NAAQS in the area for at
least 10 years after our approval of the
redesignation. Eight years after our
approval of a redesignation, Colorado
must submit a revised maintenance plan
demonstrating attainment for the 10
years following the initial 10 year
period. The maintenance plan must also
contain a contingency plan to ensure
prompt correction of any violation of
the NAAQS. (See sections 175A(b) and
(d).) Our September 4, 1992 guidance
outlines five core elements that are
necessary to ensure maintenance of the
relevant NAAQS in an area seeking
redesignation from nonattainment to
attainment. Those elements, as well as
guidelines for subsequent maintenance
plan revisions, are as follows:

a. Attainment Inventory

The maintenance plan should include
an attainment emission inventory to
identify the level of emissions in the
area which is sufficient to attain the
NAAQS. An emission inventory for
Steamboat Springs was developed for
the attainment year 1999 as well as the
projection inventory for the 2005 and
2010 interim years and the 2015
maintenance year. The emission
inventory incorporates the emission
estimates for aircrafts, restaurants,
stationary sources, woodburning,
mobile exhaust, and re-entrained road
dust emissions from paved and unpaved
roads that are contained in the
nonattainment area SIP element that
was approved by EPA on December 31,
1997 (62 FR 68188). Aircraft emissions
were determined by using EPA and
Colorado’s Air Pollution Control
Division (APCD) developed emission
factors and activity data provided by the
City of Steamboat Springs. Restaurant
emissions were developed using
emission factors and survey data of
activity in the Steamboat Springs area.
Woodburning emissions were
determined by using EPA and APCD
developed emission factors and survey
data of woodburning activity and
practices in the Steamboat Springs area.
Re-entrained dust from paved and
unpaved roads were developed using
APCD and CDOT vehicle miles traveled
data and emission factors that were
calculated using the EPA-approved
formula, local silt loading data, and the
application of credits from street
sweeping and street sand reduction
control measures. Mobil exhaust was
determined using EPA’s PART5 model.
Stationary source emission in the
Steamboat Springs area were
determined by calculating allowable
emissions from three facilities in the
area in existence in the mid-1990s. The
Craig and Hayden power plants were
modeled at allowable emissions for all
years however these emissions were not
included in the emission inventories
because they are not located within the
Steamboat Springs nonattainment—
attainment/maintenance area and
modeling domain. Summary emission
figures from the 1999 attainment year
inventory, the 2005 and 2010 interim
years, and the 2015 projected inventory
for the Steamboat Springs area are
provided in Table 1 below.
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TABLE 1.—1999, 2005, 2010 AND 2015 PM;, TOTAL EMISSION INVENTORY IN POUNDS PER DAY FOR STEAMBOAT

SPRINGS
PM;, emissions (Ibs./day)
1999 2005 2010 2015
] o7 - L1 SR P SRR 24 27 30 34
Restaurant Grills ... 99 114 127 143
Vehicle Exhaust .... 53 52 56 63
V= Te [ o (o= To LRSS 9122 10059 11271 12630
UNPAVEd ROGAS .....ooiiiiieiiiiee ettt e e e e s b e e e nn e e e e nan e e e e e e e e e e anee 7519 7233 8104 9080
Stationary Sources .. 584 242 271 304
UiV oTeTe | o TN 1911 o T N RSP STRPTPP 1057 1216 1353 1522

More detailed descriptions of the
1999 attainment year inventory, the
2005 and 2010 interim years, and the
2015 projected inventory for the
Steamboat Springs area are documented
in the maintenance plan in Chapter 3,
section B and in the Colorado technical
support documentation. Colorado’s
submittal contains detailed emission
inventory information that was prepared
in accordance with EPA emission
inventory guidance.! Following our
review, we have determined that
Colorado prepared an adequate
attainment inventory for the Steamboat
Springs area.

b. Maintenance Demonstration

A state may generally demonstrate
maintenance of the NAAQS by either
showing that future emissions of a
pollutant or its precursors will not
exceed the level of the attainment
inventory, or by modeling to show that
the future mix of sources and emission
rates will not cause a violation of the
NAAQS. The maintenance
demonstration for the Steamboat
Springs area relied on the dispersion
modeling methodology, which is the
same level of modeling used in the
original attainment demonstration for
the moderate PM,, SIP for this area.
Maintenance is demonstrated when the
highest modeled values at each receptor
on the modeling grid are below the 150
pg/m3. The emission inventories for
2005, 2010, and 2015 were input into
the dispersion model to obtain 2005,
2010, and 2015 projected PM;o
concentrations. The dispersion
modeling for the Steamboat Springs
PM, maintenance area demonstrates
that in 2005 the highest concentration is
121 pg/m3, in 2010 the highest
concentration is 132 ug/m3, and in 2015

1EPA’s current guidance on the preparation of
PM, emission inventories includes, “PMio
Emission Inventory Requirements,” September
1994, “Emission Inventory Improvement Program
Technical Report Series, Volumes I-VII,” July 1997
and September 1999, “Revised 1999 National
Emission Inventory Preparation Plan,” February
2001.

the highest concentration is 146 pug/m3
for the 24-hour PM;o NAAQS.

Since no exceedances of the PM;,
annual NAAQS have ever occurred in
the Steamboat Springs area and since
the maintenance demonstration clearly
shows maintenance of the 24-hour PM,,
NAAQS in this area through the year
2015, it is reasonable and adequate to
assume that protection of the 24-hour
standard will be sufficient to protect the
annual standard as well. Thus, EPA
believes Colorado has adequately
demonstrated that the Steamboat
Springs area will maintain the PM;o
NAAQS for at least the next ten years.
Detailed information regarding the
dispersion modeling results and source
apportionment can be found in Chapter
3, section C of the Steamboat Springs
maintenance plan and in the technical
support document.

c¢. Monitoring Network

Once a nonattainment area has been
redesignated to attainment, the State
must continue to operate an appropriate
air quality monitoring network, in
accordance with 40 CFR part 58, to
verify the attainment status of the area.
The maintenance plan should contain
provisions for continued operation of air
quality monitors that will provide such
verification. Colorado operates two
PM,o monitoring sites in the Steamboat
Springs area. We approve these sites
annually, and any future change would
require discussion with, and approval
from, us. In their July 31, 2002
submittal, Colorado committed to
continue to operate the PM;o monitoring
stations in Steamboat Springs, in
accordance with 40 CFR part 58.

d. Verification of Continued Attainment

A state’s maintenance plan submittal
should indicate how it will track the
progress of the maintenance plan. This
is necessary due to the fact that the
emission projections made for the
maintenance demonstration depend on
assumptions of point and area source
growth. Colorado commits to operating
the Steamboat Springs PM ;¢ monitoring

network and analyze the PM,o
concentrations in accordance with 40
CFR Part 58 to verify continued
maintenance of the PM;o NAAQS. In
addition, Colorado commits to track the
progress of the Steamboat Springs
maintenance plan through a periodic
review (every three years) of the
assumptions made in the emissions
inventories to verify continued
maintenance of the PM;o NAAQS in
both areas. EPA relies on these
commitments in approving the
Steamboat Springs maintenance plan.

e. Contingency Plan

Section 175A(d) of the CAA requires
that a maintenance plan also include
contingency provisions, as necessary, to
promptly correct any violation of the
NAAQS that occurs after redesignation
of the area. For the purposes of section
175A, a state is not required to have
fully adopted contingency measures that
will take effect without further action by
the State in order for the maintenance
plan to be approved. However, the
contingency plan is an enforceable part
of the SIP and should ensure that
contingency measures are adopted
expeditiously when a violation of the
NAAQS has occurred in a redesignated
area. The plan should clearly identify
the measures to be adopted, a schedule
and procedure for adoption and
implementation, and a specific time
limit for action by the State. The State
should also identify the specific
indicators, or triggers, which will be
used to determine when the
contingency plan will be implemented.

Chapter 3, section H, of the Steamboat
Springs maintenance plan contains the
area’s PM,o contingency plan.
Exceedances trigger one level of
response and violations trigger another.
If there’s an exceedance, the Air
Pollution Control Division (APCD) and
the local government staff will develop
appropriate contingency measures
intended to prevent or correct a
violation of the PM;, standard for the
PM,o maintenance area. APCD and local
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government staff will consider relevant
information, including information
about historical exceedances,
meteorological data, the most recent
estimates of growth and emissions, and
whether the exceedance might be
attributed to an exceptional event. The
Steamboat Springs maintenance plan
indicates that the State will generally
notify EPA and local governments in the
PM;o maintenance area within 30 days
of the exceedance, but no later than 45
days. The process for exceedances will
be completed within six months of the
exceedance notification.

If a violation of the PM;o NAAQS has
occurred, a public hearing process at the
State and local level will begin. If the
Colorado Air Quality Control
Commission (AQCC) agrees that the
implementation of local measures will
prevent further exceedances or
violations, the AQCC may endorse or
approve of the local measures without
adopting State requirements. If,
however, the AQCC finds locally
adopted contingency measures to be
inadequate, the AQCC will adopt State
enforceable measures as deemed
necessary to prevent additional
exceedances or violations. Contingency
measures will be adopted and fully
implemented within one year of the
PM,;o NAAQS violation. Any State-
enforceable measures will become part
of the next revised maintenance plan,
submitted to us for approval.

The Steamboat Springs PM;o
maintenance plan specifies the
following as potential contingency
measures for the Steamboat Springs
area: Reinstating the 10 percent street
sand reduction requirement for State
highways; increasing the Lincoln
Avenue street sweeping frequency from
two to four times after each sanding
event; increased street sweeping
requirements; road paving requirements;
more stringent street sand
specifications; voluntary or mandatory
woodburning curtailment; bans on all
woodburning; expanded, mandatory use
of alternative de-icers; re-establishing
nonattainment new source review
permitting requirements for stationary
sources; 2 transportation control
measures designed to reduce vehicle
miles traveled; or other emission control
measures as deemed appropriate,
considering various factors.

f. Subsequent Maintenance Plan
Revisions

In accordance with section 175A(b) of
the CAA, the State of Colorado is
required to submit a revision to the
maintenance plan eight years after the
redesignation of the Steamboat Springs
area to attainment for PM,o. This

revision is to provide for maintenance of
the NAAQS for an additional ten years
following the first ten year period.
Colorado committed, in the Steamboat
Springs redesignation request, to submit
a revised maintenance plan, for each
area, to EPA eight years after the
approval of the redesignation request
and maintenance plan.

v. Meeting Applicable Requirements of
Section 110 and Part D of the CAA

In order for an area to be redesignated
to attainment, section 107(d)(3)(E)
requires that it must have met all
applicable requirements of section 110
and part D of the CAA. We interpret this
to mean that, for a redesignation request
to be approved, the State must have met
all requirements that applied to the
subject area prior to, or at the time of,
submitting a complete redesignation
request. In our evaluation of a
redesignation request, we don’t need to
consider other requirements of the CAA
that became due after the date of the
submission of a complete redesignation
request.

a. Section 110 Requirements

Section 110(a)(2) contains general
requirements for nonattainment plans.
These requirements were met for
Steamboat Springs with Colorado’s
September 16, 1997 submittal for the
Steamboat Springs PM,( nonattainment
area. EPA fully approved the Steamboat
Springs PM;, SIP on December 31, 1997
(62 FR 68188).

b. Part D Requirements

Before a PM; nonattainment area
may be redesignated to attainment, the
State must have fulfilled the applicable
requirements of part D. Subpart 1 of part
D establishes the general requirements
applicable to all nonattainment areas,
subpart 4 of part D establishes specific
requirements applicable to PM;q
nonattainment areas.

The requirements of sections 172(c)
and 189(a) regarding attainment of the
PM;o NAAQS, and the requirements of
section 172(c) regarding reasonable
further progress, imposition of
Reasonably Available Control Measures
(RACM), the adoption of contingency
measures, and the submission of an
emission inventory, have been satisfied
through our December 31, 1997 (62 FR
68188) approval of the Steamboat
Springs PM,o SIP.

Although EPA’s regulations (see 40
CFR 51.396) require that states adopt
transportation conformity provisions in
their SIPs for areas designated
nonattainment or subject to an EPA-
approved maintenance plan, we have
decided that a transportation conformity

SIP is not an applicable requirement for
purposes of evaluating a redesignation
request under section 107(d) of the
CAA. This decision is reflected in EPA’s
1996 approval of the Boston carbon
monoxide redesignation. (See 61 FR
2918, January 30, 1996.)

We approved the requirements of the
part D new source review (NSR) permit
program for the Steamboat Springs
moderate PM;o nonattainment area on
December 31, 1997 (62 FR 68188).
Colorado’s nonattainment area NSR
permitting regulations were fully
approved on September 19, 1994 (59 FR
47807). Once the Steamboat Springs
area is redesignated to attainment, the
prevention of significant deterioration
(PSD) requirements of part C of the CAA
will apply. Colorado’s PSD regulations,
which we approved as meeting all
applicable Federal requirements, apply
to any area designated as unclassifiable
or attainment and, thus, will become
fully effective in the Steamboat Springs
area upon redesignation of the area to
attainment.

C. Have the Transportation Conformity
Requirements Been Met?

Transportation conformity is required
by section 176(c) of the CAA. Our
conformity rule requires that
transportation plans, programs and
projects conform to SIPs and that
transportation activities will not
produce new air quality violations,
worsen existing violations, or delay
timely attainment of the NAAQS. On
March 2, 1999, the United States Court
of Appeals for the District of Columbia
Circuit issued a decision in
Environmental Defense Fund v. the
Environmental Protection Agency, No.
97-1637, that we must make an
affirmative determination that the
submitted motor vehicle emission
budgets contained in State
Implementation Plans (SIPs) are
adequate before they are used to
determine the conformity of
Transportation Plans or Transportation
Improvement Programs. In response to
the court decision, we make any
submitted SIP revision containing an
emission budget available for public
comment and respond to these
comments before announcing our
adequacy determination. The criteria
and process by which we determine
whether a SIP’s motor vehicle emission
budgets are adequate for conformity
purposes are outlined in 40 CFR
93.118(e)(4) and in the guidance
“Conformity Guidance on
Implementation of March 2, 1999
Conformity Court Decision,” dated May
14, 1999.
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In the Steamboat Springs maintenance
plan, Colorado established a new mobile
source emissions budget of 21,773 lbs./
day for the year 2015 and beyond. The
new mobile source emissions budget for
Steamboat Spring is the total of the 2015
mobile source PM,o emissions for the
area and includes emissions from
vehicle exhaust, highways, paved
arterial and local roads, and gravel
roads. EPA’s approval of 21,773 lbs./day
for Steamboat Springs as the budget for
this area means that the value must be
used for conformity determinations for
2015 and beyond.

EPA sent a letter to the Colorado Air
Pollution Control Division (APCD) on
September 25, 2002 stating that the
motor vehicle emission budgets that was
submitted with the Steamboat Springs
PM, maintenance plan is adequate.
This finding has also been announced
on EPA’s conformity Web site: http://
www.epa.gov/otaq/transp/conform/
adequacy.htm. We documented our
adequacy determination for Steamboat
Springs in the Federal Register on
October 28, 2002 (67 FR 65789). The
budgets took effect on November 12,
2002 (15 days after our announcement
in the Federal Register).

D. Did Colorado Follow the Proper
Procedures for Adopting This Action?

The CAA requires States to observe
certain procedural requirements in
developing implementation plans and
plan revisions for submission. Section
110(a)(2) of the CAA provides that each
implementation plan submitted by a
State must be adopted after reasonable
notice and public hearing. Section
110(1) of the CAA similarly provides
that each revision to an implementation
plan submitted by a State under the
CAA must be adopted by such State
after reasonable notice and public
hearing.

Colorado held a public hearing for the
proposed rule changes on November 15,
2001. The rulemaking was adopted by
the Air Quality Control Commission
(AQCQ) directly after the November 15,
2001 hearing and was formally
submitted to EPA by the Governor on
July 31, 2002. We have evaluated the
Governor’s submittal and have
determined that Colorado met the
requirements for reasonable notice and
public hearing under section 110(a)(2)
of the CAA.

III. Background

To implement our 1987 revisions to
the particulate matter NAAQS, on
August 7, 1987 (52 FR 29383), we
categorized areas of the nation into three
groups based on the likelihood that
protection of the PM;o NAAQS would

require revisions of the existing SIP. We
identified the Steamboat Springs area as
a “Group II”” area of concern, i.e., areas
where attainment of the NAAQS is
uncertain and the SIP may require only
slight adjustment.

Pursuant to sections 107(d)(4)(B) and
188(a) of the Act, areas previously
identified as Group I (55 FR 45799,
October 31, 1990) and other areas which
had monitored violations of the PM;,
NAAQS prior to January 1, 1989 were,
by operation of law upon enactment of
the 1990 Clean Air Act Amendments
(Pub. L. 101-549, 104 Stat. 2399),
designated nonattainment and classified
as moderate for PM;o. Formal
codification in 40 CFR part 81 of those
areas was announced in a Federal
Register notice dated November 6, 1991
(56 FR 56694) (see also 57 FR 56762,
November 30, 1992). All other areas of
the country were designated
unclassifiable for PM,o by operation of
law upon enactment of the 1990
Amendments (see section
107(d)(4)(B)(iii) of the Act). EPA
redesignated and classified the
Steamboat Springs area as a PM g
moderate nonattainment area on
December 21, 1993 (58 FR 67334) and
fully approved the PM;, SIP for
Steamboat Springs on December 31,
1997 (62 FR 68188).

EPA promulgated new standards for
PM,o on September 18, 1997. Areas
were to be designated under the new
PM, standard by July 2000. On May 14,
1999, the United States Court of
Appeals for the D.C. Circuit in
American Trucking Associations, Inc. et
al., v. United States Environmental
Protection Agency vacated the 1997
PM, standard. Because of the Court
ruling, we are continuing to implement
the pre-existing PM,o standard, and are
therefore approving redesignations to
qualified PM,o nonattainment areas. On
July 31, 2002 the Governor of Colorado
submitted a request to redesignate the
Steamboat Springs moderate PMq
nonattainment area to attainment (for
the 1987 PM;o NAAQS) and submitted
maintenance plans for the areas.

IV. Consideration of CAA Section 110(I)

Section 110(1) of the CAA states that
a SIP revision cannot be approved if the
revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress towards attainment of a
NAAQS or any other applicable
requirement of the CAA. As stated
above, the Steamboat Springs area has
shown continuous attainment of the
PM;o NAAQS and has met the
applicable Federal requirements for
redesignation to attainment. The

maintenance plan and associated SIP
revision will not interfere with
attainment, reasonable further progress,
or any other applicable requirement of
the CAA.

V. Statutory and Executive Order
Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.
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In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 27,

2004. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects

40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate Matter, Reporting and
recordkeeping requirements.

40 CFR Part 81
Air pollution control.

Dated: September 9, 2004.
Patricia D. Hull,
Acting Regional Administrator, Region 8.

m 40 CFR parts 52 and 81, chapter, title
40 are amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart G—Colorado

m 2. Section 52.320 is amended by
adding paragraph (c)(101) to read as
follows:

§52.320 Identification of plan.
* * * * *
(C] * % %

(101) On July 31, 2002, the State of
Colorado submitted a maintenance plan
for the Steamboat Springs PM;,
nonattainment area and requested that
this area be redesignated to attainment

COLORADO.—PM-10

for the PM,o National Ambient Air
Quality Standards. The redesignation
request and maintenance plan satisfies
all applicable requirements of the Clean
Air Act.

(i) Incorporation by reference.

(A) Colorado Air Quality Control
Commission, “State Implementation
Plan—Specific Regulations for
Nonattainment—Attainment/
Maintenance Areas (Local Elements),” 5
CCR 1001-20, revisions adopted
November 15, 2001, effective December
30, 2001 as follows: Section VIIL, titled
‘““Steamboat Springs PM;o Attainment/
Maintenance Area” and supersedes and
replaces all prior versions of Section
VIIL.

m 3. Section 52.332 is amended by
adding paragraph (n) to read as follows:

§52.332 Control strategy: Particulate
matter.
* * * * *

(n) On July 31, 2002, the State of
Colorado submitted a maintenance plan
for the Steamboat Springs PM;o
nonattainment area and requested that
this area be redesignated to attainment
for the PM,o National Ambient Air
Quality Standards. The redesignation
request and maintenance plan satisfies
all applicable requirements of the Clean
Air Act.

PART 81—[AMENDED]

m 1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
m 2. In section 81.306, the table entitled
“Colorado—PM-10" is amended by
revising the entries under Routt County

(part) for “Steamboat Springs” to read as
follows:

§81.306 Colorado.

* * * * *

Designated Area

Designation

Classification

Date

Type

Date Type

* *

Routt County (part)—Steamboat Springs

On the East—The Routt National Forest.

* * *

November 24,
2004.

On the South—The southern border of sections 19, 10, 21,
T4N, R84W of the 6th P.M. and the southern border of sec-

tions 23, 24, T4N, R85W of the 6th P.M.

Attainment.
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COLORADO.—PM-10—Continued

Designated Area

Designation

Classification

Date

Type

Date Type

On the West—Beginning at the southwestern corner of section
23, T4N, R85W of the 6th P.M. North along the western bor-
der of sections 23, 14, 11, T4N, R85W. Thence, along the
ridge which bisects sections 35, 36, 25, 24, 13, 14, 11, 12, 1,
T5N, R85W, and sections 36, 25, 24, T6N, R85W. Thence
heading northwest along the ridge which bisects sections 23,
15, 10, 9, 4, T6N, R85W of 6th P.M. Thence, heading north-
east along the ridge which bisects sections 33, 34, 35, 36, 25,
T7N, R85W and sections 30 and 10 of T7N, R84W. Thence,
north along the N 1/2 of the western edge of section 19, to

the NW corner of section 18, T7N, R84W.

On the North—The northern boundary of sections 16, 17, 18,

T7N, R84W of 6th P.M.

* *

* * * * *

[FR Doc. 04-23840 Filed 10-22-04; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 262
[OA-2004-0004; FRL-7830-1]
RIN 2090-AA13

National Environmental Performance
Track Program; Corrections

AGENCY: Environmental Protection
Agency (EPA)
ACTION: Direct final rule; corrections.

SUMMARY: EPA is taking direct final
action to revise and correct certain
provisions in the Resource Conservation
and Recovery Act (RCRA) program
applicable only to members of the
National Environmental Performance
Track Program. The revisions concern
the proposed rule published on August
13, 2002 (67 FR 52674), and the
subsequent final rule published on
April 22, 2004 (69 FR 21737). Both the
proposal and the final rule contained an
inconsistency between the preamble
language and regulatory language. The
final rule also inadvertently omitted
three references to applicable regulatory
provisions that were properly
referenced in the proposed rule. The
proposed and final rules cover
provisions under both the Clean Air Act
and RCRA. Today’s direct final rule
applies only to the RCRA provisions.
The Clean Air Act provisions are
unchanged.

The regulatory proposal of August 13,
2002 was published with a description
in the preamble that was inconsistent
with the proposed regulatory language.

EPA used the word “or” in the preamble
description of the provision requiring
notice when a generator accumulates
hazardous waste, while the subject
regulatory language used the word
“and.” No public comment was
received during the public comment
period concerning the inconsistent
language, and the April 2004 rule
repeated the inconsistency between the
preamble and the regulatory language.

Today’s rule corrects the preamble
language to clarify that the rule requires
notification to both the Regional
Administrator and the authorized State.

In addition, the April 2004 final rule
did not include three applicable
regulatory provisions that were
included in the original preamble of
August 13, 2002 (67 FR 52674) proposal.
The applicable regulatory provisions
omitted from the final rule were
correctly published in the proposal.
Today’s rule corrects the April 2004
final rule to include the applicable
regulatory provisions.

EPA is publishing today’s direct final
rulemaking to address the inconsistency
between the preamble and regulatory
language, and to correct the
inadvertently omitted applicable
regulatory provisions. The applicable
regulatory provisions corrected and
finalized today are the same as the
language that was proposed in August
2002 and received public comment.

Today’s corrections are being
published as a direct final rule because
EPA believes these revisions to be non-
controversial and does not anticipate
any adverse comment. We are approving
these revisions to correct the earlier
inconsistency and omissions.

DATES: This direct final rule is effective
December 27, 2004 unless EPA receives
adverse comments by November 24,
2004. If the Agency receives adverse

comments it will withdraw this direct
final rule by publishing a timely
withdrawal in the Federal Register.

ADDRESSES: Submit your comments,
identified by Docket ID No. OA-2004—
0004, by one of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Agency Web site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

e Mail: Mr. Robert D. Sachs,
Environmental Protection Agency, Mail
code 1807T, 1200 Pennsylvania Avenue,
Washington, DC 20460 telephone
number 202-566—2884; fax number
202-566—0966; e-mail address:
sachs.robert@epa.gov.

e Hand Delivery: Office of
Environmental Information Docket,
Environmental Protection Agency, EPA
West Building, Room B102, 1301
Constitution Ave., NW., Washington,
DC 20460. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. OA—2004—0004. EPA’s
policy is that all comments received
will be included in the public docket
without change and may be made
available online at http://www.epa.gov/
edocket, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
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regulations.gov, or e-mail. The EPA
EDOCKET and the federal
regulations.gov websites are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Office of Environmental
Information Docket, EPA/DC, EPA West,
Room B102, 1301 Constitution Ave.,
NW., Washington, DC. The Public

Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Office of Environmental
Information Docket is (202) 566—1752.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert D. Sachs, Performance Incentives
Division, Office of Business and
Community Innovation, Office of Policy,
Economics and Innovation, Office of
Administrator, Mail Code 1807T, United
States Environmental Protection
Agency, 1200 Pennsylvania Avenue,
Washington, DC 20460, telephone
number 202-566—2884; fax number
202-566—0966; e-mail address:
sachs.robert@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Is There a Parallel Proposal to
Today’s Action?

There is a parallel proposal to today’s
action. EPA is publishing this rule
without prior proposal because we view
this as a noncontroversial amendment
and anticipate no adverse comment,
since these provisions were previously
proposed, the Agency accepted public
comment, and no comments were
received concerning the subject issues
today’s action addresses. However, in
the “Proposed Rules” section of today’s
Federal Register publication, we are
publishing a separate document that
will serve as the proposal to revise the
RCRA provisions described in this
action if adverse comments are filed.
This rule will be effective on December
27, 2004 without further notice unless
we receive adverse comment by

November 24, 2004. If EPA receives
adverse comment, we will publish a
timely withdrawal in the Federal
Register informing the public that the
rule will not take effect. We will address
all public comments in a subsequent
final rule based on the proposed rule.
We will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time.

B. Does This Action Apply to Me?

Categories and entities potentially
regulated by this action include all
entities regulated by EPA, pursuant to
its authority under the various
environmental statutes, who voluntarily
decide to join the Performance Track
Program. Thus, potential respondents
may fall under any North American
Industry Classification System (NAICS)
Code. The following table lists the
Primary NAICS Codes for all current
Performance Track members.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
facility is eligible to be regulated by this
action, you should carefully examine
the qualifying criteria for the
Performance Track Program at http://
www.epa.gov/performancetrack. If you
have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

PRIMARY NORTH AMERICAN INDUSTRY CLASSIFICATION SYSTEM (NAICS) CODES OF CURRENT PERFORMANCE TRACK

MEMBERS
Industry group SIC NAICS
Surgical Appliance and Supplies ManUFACIUNNG .......coiiiiriiieiiie et enennes | enresseenseneennens 339113
Laboratory Apparatus and Furniture ManuUfacCtUING ........cocueeiiiiiioiii et ee e 339111
Pharmaceutical Preparation ManufaCturing ..........ccccccoiiiiiiiiii e e 325412
All Other Miscellaneous Chemical Product and Preparation Manufacturing ..........ccccccceeveririeninienene e 325998
Fossil Fuel Electric POWET GENEIALION .........cccoiiiiiiiiieeeiee e s nr e e re e e nre e e nresneens 221112
Dry Cleaning and Laundry Services (except CoiN-Operated) ..........coceiiiiiiiiiiiiiiiieesee et 812320
HEANG Ol DEAIBIS ... e e e s a e b e b e b e e 454311
Paper (except NEWSPIINT) MIIS ... ..ottt ettt b st e bt e et e e saeeeateesae e e b e e saneennes 322121
Radio and Television Broadcasting and Wireless Communications Equipment Manufacturing ...........cccccevveiievnieenee. 334220
Surgical and Appliance and Supplies ManUFACIUNNG .......cooeiiiiiiiirieerie et reeseee s 339113
Research and Development in the Physical, Engineering, and Life SCIENCES ..........ccooiiiiiiiiiiiiiiie e 541710
Plastics Material and Resin ManUFaCIUIMNG .......cocuiiiiiiiioii ettt st st se e e beesneeennes 325211
A oo To I g (=TS T=T V= o] TP OP 321114
All Other Basic Organic Chemical ManUFACUINNG .......ceeiirieriiiierie ettt sne s 325199
Ball and Roller Bearing ManufacCtUuINg .......c.coouiiiiiii e 332991
Tire Manufacturing (except Retreading) ......ccccueoiiiiiiiiie i 326211
Semiconductor and Related Device ManufacCturing ...........cccccoiiiiiiiiiiiii 334413
All Other Motor Vehicle Parts ManufaCturing ..........cccooiiiiiiiiiii e e 336399
Fruit and Vegetable Canning ..o e e 311421
=T oT=Tq oo F= 1o I 1RO OP U SPOPPO 322130
[O7eT001 0 g =T (o LIRS Lol (=Y I o 101 (10 o [PPSR 323113
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PRIMARY NORTH AMERICAN INDUSTRY CLASSIFICATION SYSTEM (NAICS) CODES OF CURRENT PERFORMANCE TRACK

MEMBERS—Continued
Industry group SIC NAICS
Unlaminated Plastics Film and Sheet (except Packaging) Manufacturing 326113
Electronic Computer Manufacturing ........ccoceeviiieeneenieenie e 334111
Other Motor Vehicle Electrical and Electronic Equipment Manufacturing 336322
Surgical and Medical Instrument Manufacturing ..........ccccvvvevereeieneennens 339112
Ophthalmic GOOAS MaNUFACIUNNG .....ccueiriitiiiieiieie ettt b ettt ettt e bt eae e ne e s e e b e ebe e nenbeeneneeeans 339115
All Other Miscellaneous ManUFACIUIING .........ocuiiuiiiiiiii ettt ettt eae e et saeesbe e e snesbeens 339999
Hydroelectric Power Generation ...........c.ccc...... 221111
Electric Bulk Power Transmission and Control . 221121
EleCtric POWET DISIIIDULION .....o..eiiiiiee et ettt b ettt s bt et e et e esaeeeaneenen e e b e e snneenns 221122
Medicinal and Botanical ManufaCtUuINg ..........ccociiiiiiiii e | eeae e 325411
All Other Miscellaneous Nonmetallic Mineral Product Manufacturing .. 327999
Printed Circuit Assembly (Electronic Assembly) Manufacturing ........... 334418
Motor Vehicle Body Manufacturing ..........ccccceevieenenniceneenieeeee 336211
Dry, Condensed, and Evaporated Dairy Product Manufacturing .... 311514
Carpet and RUg Mills ........ocoiiiiiiiiiie e 314110
Cut Stock, Re-sawing Lumber, and Planing ............... 321912
All Other Basic Inorganic Chemical Manufacturing .... 325188
Soap and Other Detergent Manufacturing .................. 325611
Custom Compounding of Purchased Resins .... 325991
All Other Plastics Product Manufacturing ......... 326199
Concrete Block and Brick Manufacturing ... 327331
(Lo o= TaTe IS (oY= I PP P P U PP SPTOPPO 331111
Aluminum Die-Casting FOUNAIIES .........cocuiiiiiiiiiiei e e se e s e e e ene s 331521
Metal Coating, Engraving (except Jewelry and Silverware), and Allied Services to Manufacturers . 332812
Farm Machinery and Equipment ManufaCturing ...........ccoouieieiniiniieiie e 333111
Office Machinery ManUFACTUIING ........ooiuiiiiiie ettt ettt e ae e e bt e st e et e e eab e e sae e et e e saneebeesanean 333313
Pump and Pumping Equipment ManuUfaCtUINNG .........coouii ittt et et ee b e e saeesneeenaes 333911
Electron Tube ManufaCtUNNG ..........ooeiiiiiiii e e e e 334411
Search, Detection, Navigation, Guidance, Aeronautical, and Nautical System and Instrument Manufacturing 334511
Instrument Manufacturing for Measuring and Testing Electricity and Electrical Signals ..........cccccooreeiiniicnene 334515
Prerecorded Compact Disc (except Software), Tape, and Record Reproducing . 334612
Magnetic and Optical Recording Media Manufacturing ...........cccccceeiiiiiiiinne 334613
Motor and Generator Manufacturing ............ccccceeiiiiiiinicicciee 335312
Motor Vehicle Transmission and Power Train Parts Manufacturing . 336350
Aircraft Manufacturing .........c.cooooiiieiiie e 336411
Guided Missile and Space Vehicle Manufacturing ..... 336414
Sporting and Athletic Goods Manufacturing ............... 339920
Solid Waste Combustors and Incinerators ..... 562213
N T To T Eo IS 1T o U YOS UUPRRRPROR 928110
Potash, Soda, and Borate MIneral MINING ........cccooiiiiiioiii ittt st b e st e e b e e e beesaeesateesseeebeesneeannes 212391
Malt Manufacturing ..........cccoooiiiiiiiiiiies 311213
Cigarette Manufacturing 312221
Canvas and Related ProdUCE VIS ...........oiiiiiiieeiiie ettt ettt e et b e bbb e et 314912
Reconstituted Wood Product ManufacCturing ............ccooiiiiiiiiiiii e 321219
Wood Window and Door Manufacturing ........ 321911
PUID MIllS . 322110
Nonfolding Sanitary Food Container Manufacturing ... 322215
Synthetic Organic Dye and Pigment Manufacturing ... 325132
Synthetic Rubber Manufacturing ........c.cccocceeieenicenen. 325212
Noncellulosic Organic Fiber Manufacturing ...... 325222
In-Vitro Diagnostic Substance Manufacturing ... 325413
Adhesive Manufacturing .........ccccooeeeiiiiinniieecieeee 325520
Polish and Other Sanitation Good Manufacturing ... 325612
Surface Active Agent Manufacturing ...........ccccecueuen. 325613
Printing Ink Manufacturing ..........ccccceeeeeiieiiiinieesiees 325910
Rubber Product Manufacturing for Mechanical USe ... 326291
All Other Rubber Product ManufacCturing ............cocoiiiiiiii e e 326299
Plate Work Manufacturing 332313
Metal Can Manufacturing 332431
Other Ordnance and Accessories ManUFACTUIING ......c.coiiiiiiiiiiii ettt er e nane s 332995
Printing Machinery and Equipment ManUfacCtUriNg ........cooeiiioiiiieee ettt s 333293
Food Product Machinery Manufacturing ...........c.cce.... 333294
Optical Instrument and Lens Manufacturing ...........cccocceeveennee. 333314
Photographic and Photocopying Equipment Manufacturing ... 333315
Turbine and Turbine Generator Set Units Manufacturing .. 333611
Bare Printed Circuit Board Manufacturing ........c.cccccceeveeene 334412
Electronic Capacitor ManUFaCtUIING ........coiuiiiiiiiieie et 334414
Automatic Environmental Control Manufacturing for Residential, Commercial, and Appliance Use ...........cccevvreenne 334512
Instruments and Related Products Manufacturing for Measuring, Displaying, and Controlling Industrial Process Vari- 334513
ables.
Other Communication and Energy Wire ManufacCturing ........ccccoouiiiiiriiiiiieic et seesreens | e 335929
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PRIMARY NORTH AMERICAN INDUSTRY CLASSIFICATION SYSTEM (NAICS) CODES OF CURRENT PERFORMANCE TRACK

MEMBERS—Continued

Industry group SIC NAICS
Current-Carrying Wiring Device ManUaCtUMING ......c.couiiiiiiriiiee ettt 335931
Automobile Manufacturing ........cc.ccceeeerieeieenene. 336111
Truck Trailer Manufacturing .........cccoceeevieiiinieniiceen, 336212
Gasoline Engine and Engine Parts Manufacturing ..... 336312
Motor Vehicle Air Conditioning Manufacturing ............ 336391
Dental Equipment and Supplies Manufacturing 339114
Musical Instrument Manufacturing ...........cccccoeciniienen. 339992
Other Nonhazardous Waste Treatment and Disposal ... 562219
Industrial Launderers ..........cccooiiviiiiiniieccieee e 812332
Regulation and Administration of Transportation Programs .... 926120
Space Research and TECHNOIOGY ........ccuiiiiiiiiii ettt b ettt e e et sb e eae e b e e st e b e bt e b sbeen e eaes 927110

Entities potentially affected by this
final action also include state, local, and
Tribal governments that have been
authorized to implement these
regulations.

Outline. The information presented in
this preamble is organized as follows:

1. General Information
A. Is there a parallel proposal to today’s
action?
B. Does this action apply to me?
II. Overview
A. What is the National Environmental
Performance Track Program?
B. What is the history of this action?
C. What is EPA’s rationale for this rule?
III. Final Rulemaking Changes to 180-Day
accumulation time for Performance
Track hazardous waste generators
A. What are the current requirements for
large quantity generator accumulation,
and what is in today’s final rule?
1. Standards for facilities to notify to States
and EPA
2. Standards for waste management in
containers
3. Standards for waste management in
tanks
4. Standards for preparedness and
prevention; and contingency plan and
emergency procedures
5. Typographical corrections to the 2004
preamble at 69 FR 21737
B. How will today’s final rule affect
applicability of RCRA rules in
authorized States?
IV. Summary of Environmental, Energy, and
Economic Impacts
A. What are the cost and economic
impacts?
B. What are the health, environmental, and
energy impacts?
V. Effective Date for Today’s Requirements
VI. Administrative Requirements
A. Executive Order 12866, Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children from Environmental Health & Safety
Risks

H. Executive Order 13211: Actions that
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer

Advancement Act

J. Congressional Review Act
VII. Statutory Authority
VIIL Judicial Review

II. Overview

A. What is the National
Environmental Performance Track
Program?

The National Environmental
Performance Track Program is a
voluntary EPA program that recognizes
and rewards private and public facilities
that demonstrate strong environmental
performance beyond current
requirements. The program is based on
the premise that government should
complement existing programs with
new tools and strategies that not only
protect people and the environment, but
also capture opportunities for reducing
cost and spurring technological
innovation.

Since the program’s inception in June
2000, Performance Track membership
has grown and has produced solid
results. Performance Track encourages
participation by small, medium, and
large facilities, and its members are
located throughout the United States,
including Puerto Rico. A broad range of
industries are represented, with
manufacturers of chemical, electronic
and electrical, and medical equipment
comprising nearly 40 percent of the
members, and both large and small
facilities. Over the last three years,
Performance Track has received 508
applications and accepted 409.
Currently there are 304 members.

Performance Track also provides
recognition, regulatory flexibility, and
other incentives that promote high
levels of environmental performance
and provides a learning network where
best practices can be shared. In
addition, the program encourages
continuous environmental improvement

through the use of environmental
management systems, and fosters public
outreach, community involvement, and
performance measurement.

Once accepted, members remain in
the program for three years, as long as
they continue to meet the program
criteria. After three years they may
apply to renew their membership
through a streamlined application
process. Facilities applying to
Performance Track must have: (1) An
Environmental Management System in
place for at least one full cycle that has
been assessed by an independent party;
(2) a history of sustained compliance;
(3) past environmental achievements
and a commitment to continuous
environmental improvement; and (4)
community outreach and annual
reporting.

For a closer look at the activities and
accomplishments of Performance Track
members to date, as well as member’s
goals for future achievements, please
refer to the program Web site at http:/
/www.epa.gov/performancetrack.

B. What Is the History of This Action?

The revisions EPA is finalizing today
concern the August 13, 2002 proposed
rule (67 FR 52674), and April 22, 2004
final rule (69 FR 21737) that include
provisions under both the Clean Air Act
and RCRA. However, today’s action
applies only to the RCRA provisions.
The provisions under the MACT
program finalized at 69 FR 21737 are
unchanged by today’s action.

Today’s action revises RCRA
regulations to allow hazardous waste
generators who are members of
Performance Track to extend on-site
storage of hazardous waste. Performance
Track members may extend storage time
to 180 days, and in certain cases 270
days, to accumulate their hazardous
waste without a RCRA permit or interim
status.

EPA is issuing today’s direct final rule
to correct one inconsistency and three
omissions that were published in the
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April 2004 final rule. Since there was a
proposed rule on August 13, 2002
during which the Agency accepted
public comment, and no comments
were received with regard to the subject
provisions being corrected today, EPA
believes this to be a non-controversial
revision and anticipates no adverse
comments as a result of today’s action.

C. What Is EPA’s Rationale for This
Rule?

EPA is publishing today’s direct final
rule solely to revise the inconsistency
and omissions from the proposed rule
(67 FR 52674), and final rule (69 FR
21737).

III. Final Rulemaking Changes: 180-Day
Accumulation Time for Performance
Track Hazardous Waste Generators

There are four provisions in today’s
direct final rule, and three corrections of
typographical errors from the rule
finalized on April 22, 2004 (69 FR
21737). The preamble section describing
§ 262.34(j)(2) is corrected, and the
regulatory language in §§ 262.34(j)(3)(i),
262.34(j)(3)(ii), and 262.34(j)(7) are
corrected to include applicable
regulatory provisions that were
unintentionally omitted from the April
22, 2004 final rule. There were also
three typographical errors on 69 FR page
21748; these are corrected today as
described below in section IIT A 5.

A. What are the Current Requirements
for Large Quantity Generator
Accumulation, and What Is in Today’s
Final Rule?

1. Standards for Facilities To Notify
States and EPA

Section 262.34(j)(2), facility
notification. The April 2004 preamble
description of § 262.34(j)(2) is
inconsistent with the regulatory
language as finalized. Section
262.24(j)(2) requires a facility to submit
a notification to the authorized State
and the EPA. However, the preamble
incorrectly described this notification to
be submitted to the authorized State or
EPA. The following paragraph replaces
the April 22, 2004 preamble section at
69 FR 21747. The description of this
section is entitled “Initial Notice.”

The revised preamble section now
reads as follows: “Initial Notice. Under
§ 262.34(j)(2), Performance Track
generators need to give prior notice to
EPA and the authorized State agency of
their intent to accumulate hazardous
waste in excess of 90 days in accordance
with this rule. These notices will assist
EPA and state agencies in monitoring
implementation of this incentive. Public
comments to the proposal expressed

concern that such notifications may
place an additional burden on facilities
with dynamic waste streams if re-
notifications are required for each new
waste stream. EPA acknowledges this
concern, clarifies that notifications are
generally one-time events, and estimates
that this burden will be of minimal
impact to member facilities.”

2. Standards for Waste Management in
Containers

Section 262.34(j)(3)() of the
regulatory language in the April 2004
final rule (69 FR 21754) inadvertently
omitted a reference for compliance with
subparts AA, BB, and CC of 40 CFR part
265 and 40 CFR 264.175 that was
included in the preamble of the August
2002 proposal. The reference to subpart
I remained in that section of the final
rule. The omitted applicable regulatory
provisions refer to compliance with
RCRA secondary containment
standards, and air emission standards
for process vents; equipment leaks; and
tanks, surface impoundments, and
containers. This reference was included
at the proposal stage (67 FR 52674), and
inadvertently omitted from the final
rule. Therefore, the regulatory language
in Section 262.34(j)(3)(i) is amended
today to read: “Containers, in
accordance with the applicable
requirements of subparts I, AA, BB, and
CC of 40 CFR part 265 and 40 CFR
264.175;0r * * *”

3. Standards for Waste Management in
Tanks

Section 262.34(j)(3)(ii) of the
regulatory language in the April 2004
final rule at 69 FR 21754 omitted the
reference to comply with sections AA,
BB, and CC of 40 CFR part 265, and
omitted an exception to compliance
with 40 CFR 265.197(c). The reference
to subpart ] remained in that section of
the final rule. Subparts AA, BB, and CC
of 40 CFR part 265 refer to compliance
with air emission standards for process
vents; equipment leaks; and tanks,
surface impoundments, and containers;
40 CFR 265.197(c) refers to interim
status standards for closure and post-
closure care for tanks. These applicable
regulatory provisions were included at
the proposal stage (67 FR 52674), and
inadvertently omitted from the final
rule.

Also in section 262.34(j)(3)(ii), the
reference to § 265.200 remained, but the
clause “except for § 265.197(c)” was
omitted. The effect of omitting
§265.197(c) is that it inadvertently
required compliance with § 265.200
(waste analysis and trial tests for tanks),
rather than waive the requirement to
comply with § 265.200.

Therefore, the regulatory language in
§ 262.34(j)(3)(ii) is amended today to
read: “Tanks, in accordance with the
applicable requirements of subparts J,
AA, BB, and CC of 40 CFR part 265
except for §§265.197(c) and 265.200; or
* x %

When EPA finalized the rule in April
2004, the Federal Register preamble
section on pages 69 FR 21747-8
correctly described §§ 262.34(j)(3)(i) and
262.34(j)(3)(ii). Since EPA is today
correcting the regulatory language, we
are repeating the description of that
preamble language for clarity.

The preamble section describing
§§262.34(j)(3)(i) and 262.34(j)(3)(ii)
continues to read as follows: “Standards
for Accumulation Units. Condition
(§ 262.34(j)(3)) in today’s rule requires
Performance Track generators to
accumulate hazardous wastes in storage
units (such as containers, tanks, drip
pads, and containment buildings) that
meet the standards for storing hazardous
wastes at RCRA interim status facilities
(see subparts I, J, W, and DD of 40 CFR
part 265, respectively). These are
standard requirements for large quantity
generators.

If Performance Track facilities use
containers for extended accumulation of
hazardous wastes, today’s rule
additionally requires secondary
containment systems for containers to
prevent releases into the environment
that might be caused by handling
accidents, deterioration, or other
circumstances. Secondary containment
is a standard requirement for RCRA-
permitted facilities that use containers
to store hazardous wastes containing
free liquids and certain listed hazardous
wastes (i.e., F020, F021, F023, F026, and
F027). It is not, however, typically
required for hazardous waste generators
or interim status facilities. Public
comments (received on the initial
proposal 67 FR 52674) on the secondary
containment requirement included
support for the proposal, concerns about
the costs of secondary containment, and
recommendations for more stringent
requirements. EPA believes that
requiring secondary containment in the
context of this rule is a reasonable,
common-sense precaution to take in
exchange for extending accumulation
time limits and increasing the volume
limit.”

4. Standards for Preparedness and
Prevention; and Contingency Plan and
Emergency Procedures

Section 262.34(j)(7) of the regulatory
language at 69 FR 21754 of the April
2004 final rule omitted a reference to
comply with subparts C and D of Part
265. The second sentence of the
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regulatory language was correct as
published. Subparts C and D of 40 CFR
Part 265 are provisions for preparedness
and prevention, and contingency plan
and emergency procedures. The
reference to subparts C and D was
included in the regulatory language at
the proposal stage (67 FR 52674), and
inadvertently omitted from the final
rule. EPA is amending § 262.34(j)(7)
today by correcting the omission that
occurred in the final rule. To remain
consistent with Federal Register
publication guidelines, EPA is
publishing both sentences of
§262.34(j)(7), even though the second
sentence is unchanged from the April
2004 final rule. Therefore, the regulatory
language in § 262.34(j)(7) is amended
today to read: “The generator complies
with the requirements for owners and
operators in subparts C & D in 40 CFR
part 265, and with §§265.16, and
268.7(a)(5). In addition, such a generator
is exempt from all the requirements in
Subparts G and H of part 265 of this
chapter, except for §§265.111 and
265.114;and * * *”

The preamble section from the final
rule at 69 FR 21737 that described
§ 262.34(j)(7) was correct as published.
EPA repeats the preamble language
here.

General Facility Standards. Under
current regulations, all hazardous waste
generators are subject to certain general
facility standards relating to personnel
training, preparedness and prevention,
and contingency plans and emergency
procedures.

These general facility requirements
also apply to Performance Track
generators, and have been included in
this rule for the sake of clarity.

5. Typographical Corrections to the
2004 Preamble at 69 FR 21737

69 FR 21748, middle column, third
line. This preamble paragraph as
published refers to “§ 262.24(j)(6).” EPA
clarifies that it should refer to
§262.34(j)(6).

69 FR 21748, middle column, the first
paragraph under Pollution Prevention
refers to § 262.34(j)(7), but should refer
to §262.34(j)(8).

69 FR 21748, middle column, the
third paragraph under Pollution
Prevention refers to § 262.34(8), but
should refer to § 262.34(j)(8).

B. How Will Today’s Final Rule Affect
Applicability of RCRA Rules in
Authorized States?

Under section 3006 of RCRA, EPA
may authorize a qualified State to
administer and enforce a hazardous
waste program within the State in lieu
of the Federal program, and to issue and

enforce permits in the State. (See 40
CFR Part 271 for the standards and
requirements for authorization.)
Following authorization, a State
continues to have enforcement
responsibilities under its law to pursue
violations of its hazardous waste
program. EPA continues to have
independent authority under RCRA
sections 3007, 3008, 3013, and 7003.

After authorization, Federal rules
written under RCRA provisions that
predate the Hazardous and Solid Waste
Amendments of 1984 (HSWA) no longer
apply in the authorized state. New
Federal requirements imposed by those
rules that predate HSWA do not take
effect in an authorized State until the
State adopts the requirements as State
law.

In contrast, under section 3006(g) of
RCRA, new requirements and
prohibitions imposed by HSWA take
effect in authorized States at the same
time they take effect in non-authorized
States. EPA is directed to carry out
HSWA requirements and prohibitions in
authorized States until the State is
granted authorization to do so.

Today’s final rule is not promulgated
under HSWA authorities. Consequently,
it does not amend the authorized
program for states upon promulgation,
as EPA does not implement the rule.
The authorized RCRA program will
change when EPA approves a State’s
application for a revision to its RCRA
program.

For today’s Performance Track rule,
EPA encourages States to expeditiously
adopt Performance Track regulations
and begin program implementation. To
revise the Federally-authorized RCRA
program, States need to seek formal
authorization for the Performance Track
rule after program implementation. EPA
encourages States to begin
implementing this incentive as soon as
it is allowable under State law, while
the RCRA authorization process
proceeds.?

IV. Summary of Environmental, Energy,
and Economic Impacts

Today’s direct final rule corrects
provisions finalized on April 22, 2004
(69 FR 21737). The economic impact of
RCRA § 262.34(j) is not changed by
today’s rulemaking. That is, the
economic analysis conducted by EPA
for the Performance Track Rule
published in April 2004 at 69 FR 21737

1EPA encourages States to take this approach for

less stringent Federal requirements where rapid
implementation is important. For example, EPA
encouraged States to implement State Corrective
Action Management Unit Regulations, once adopted
as a matter of State law, prior to authorization (see
58 FR 8677, February 16, 1993).

addresses completely the changes being
made today.

A. What Are the Cost and Economic
Impacts?

There are no cost or economic
impacts as a result of today’s
rulemaking.

B. What Are the Health, Environmental,
and Energy Impacts?

There are no health, environmental,
or energy impacts to today’s rulemaking.
Today’s changes do not loosen the
underlying environmental obligations of
Performance Track facilities.

V. Effective Date for Today’s
Requirements

The changes contained in this final
rule will take effect on December 27,
2004. These rule changes apply only to
members of the Performance Track,
which is a voluntary program. The
changes are intended to provide
regulatory relief and do not impose new
requirements.

VI. Administrative Requirements

A. Executive Order 12866, Regulatory
Planning and Review

Today’s direct final rule corrects
provisions finalized on April 22, 2004
(69 FR 21737). The economic impact of
RCRA § 262.34(j) is not changed by
today’s rulemaking. That is, the
economic analysis conducted by EPA
for the Performance Track Rule
published in April 2004 at 69 FR 21737
addresses completely the changes being
made today.

It has been determined that this rule
is not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. This rule
makes corrections to a rule published in
April 2004 (69 FR 21737), and requires
no additional information collection
requirements. However, the Office of
Management and Budget (OMB) has
previously approved the information
collection requirements under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. and has
assigned OMB control number 2010—
0032, and EPA ICR number 1949.04. A
copy of the OMB approved Information
Collection Request (ICR) may be
obtained from Susan Auby, Collection
Strategies Division; U.S. Environmental
Protection Agency (2822T); 1200
Pennsylvania Ave., NW., Washington,
DC 20460 or by calling (202) 566—1672.
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Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment rule
requirements under the Administrative
Procedure Act or any other statute
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small organizations, and
small governmental jurisdictions.

For purposes of assessing the impacts
of today’s final rule on small entities,
small entity is defined as: (1) A small
business according to the Small
Business Administration definition for
the business’s NAICS code; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district, or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
This final rule will not impose any
requirements on small entities. Today’s
direct final rule corrects provisions
finalized on April 22, 2004 (69 FR
21737) in 40 CFR § 262.34(j). The
economic impact of RCRA § 262.34(j) is
not changed by today’s rulemaking.
That is, the economic analysis
conducted by EPA for the Performance

Track rule published in April 2004 at 69
FR 21737 addresses completely the
changes being made today.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 04—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and Tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
Statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and Tribal governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.
Before promulgating an EPA rule for
which a written Statement is needed,
section 205 of the UMRA generally
requires EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including Tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
Tribal governments, in the aggregate, or
the private sector in any one year.
Participation by facilities in the
Performance Track is voluntary, and so
is participation by State or local
government agencies. There are no
significant or unique effects on State,
local, or Tribal governments. Today’s
rule is not subject to the requirements
of sections 202 and 205 of the UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This rule makes
minor corrections to a final rule
published in April 2004 at 69 FR 21737.
Executive Order 13132 does not apply
to this rule.

Stakeholders, including many States,
were consulted during the development
of the Performance Track Program.
Many suggestions and ideas generated
by States and other stakeholders
provided the basis for some of the
provisions in the performance track
program. In the spirit of Executive Order
13132, and consistent with EPA policy
to promote communications between
EPA and State and local governments,
EPA specifically sought comment on the
2002 proposed rule from State and local
officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
Tribal officials in the development of
regulatory policies that have Tribal
implications.” “Policies that have Tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This final rule does not have Tribal
implications. It will not have substantial
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direct effects on Tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule. In the spirit of
Executive Order 13175, and consistent
with EPA policy to promote
communications between EPA and
Tribal governments, EPA specifically
sought additional comment on the 2002
proposed rule from Tribal officials.

G. Executive Order 13045: Protection of
Children From Environmental Health &
Safety Risks

Executive Order 13045: “Protection of
Children From Environmental Health &
Safety Risks” (62 FR 19885, April 23,
1997) applies to any rule that: (1) Is
determined to be “economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This final rule is not subject to the
Executive Order because it is not
economically significant as defined in
Executive Order 12866, and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this action present a
disproportionate risk to children.

H. Executive Order 13211: Actions that
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not a “significant energy
action” as defined in Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
Further, EPA has concluded that this
rule is not likely to have any adverse
energy effects.

I. National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer Advancement Act
of 1995 (NTTAA), Public Law 104-113,
section 12(d) (15 U.S.C. 272 note),
directs all Federal agencies to use
voluntary consensus standards instead

of government-unique standards in their
regulatory and procurement activities,
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (such
as materials specifications, test
methods, sampling procedures, business
practices) that are developed or adopted
by one or more voluntary consensus
standards bodies. Examples of
organizations generally regarded as
voluntary consensus standards bodies
include the American Society for
Testing and Materials (ASTM), the
National Fire Protection Association
(NFPA), and the Society of Automotive
Engineers (SAE). The NTTAA directs
EPA to provide Congress, through
annual reports to OMB, with
explanations when an Agency does not
use available and applicable voluntary
consensus standards.

This final rule does not involve
technical standards. Thus, the
provisions of NTTAA do not apply to
this rule and EPA is not considering the
use of any voluntary consensus
standards.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A Major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2). This final
rule is effective on December 27, 2004.

VII. Statutory Authority

The statutory authority for this action
is provided by sections 2002 and 3002
of the Solid Waste Disposal Act, as
amended by the Resource Conservation
and Recovery Act of 1976, as amended
by the Hazardous and Solid Waste
Amendments of 1984 (42 U.S.C. 6912
and 6922).

VIII. Judicial Review

Under section 6976(a) of the Resource
Conservation and Recovery Act, judicial
review of the RCRA-portion of this final
rule is available only by the filing of a
petition for review in the U.S. Court of

Appeals for the District of Columbia
Circuit by December 27, 2004. Under
this same section 6976(a) of RCRA, the
requirements that are the subject of this
final rule may not be challenged later in
civil or criminal proceedings brought by
us to enforce these requirements.

List of Subjects in 40 CFR Part 262

Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Labeling, Packaging and
containers, Reporting and recordkeeping
requirements.

Dated: October 19, 2004.
Michael O. Leavitt,
Administrator.

m 40 CFR part 262 is amended as follows:

PART 262—STANDARDS APPLICABLE
TO GENERATORS OF HAZARDOUS
WASTE

m 1. The authority citation for part 262
continues to read as follows:

Authority: 42 U.S.C. 6906, 6912, 6922—
6925, 6937, and 6938.

Subpart C—[Amended]

m 2. Section 262.34 is amended by
revising paragraphs (j)(3)(i), (j)(3)(ii), and
(§)(7) to read as follows:

§262.34 Accumulation time.

* * * * *

(]')***
(3)***

(i) Containers, in accordance with the
applicable requirements of subparts I,
AA, BB, and CC of 40 CFR part 265 and
40 CFR 264.175; or

(ii) Tanks, in accordance with the
applicable requirements of subparts J,
AA, BB, and CC of 40 CFR part 265,
except for §§265.197(c) and 265.200; or

* * * * *

(7) The generator complies with the
requirements for owners and operators
in subparts C and D in 40 CFR part 265,
with §265.16, and with § 268.7(a)(5). In
addition, such a generator is exempt
from all the requirements in subparts G
and H of part 265 of this chapter, except
for §§265.111 and 265.114; and

* * * * *

[FR Doc. 04—23842 Filed 10-22—04; 8:45 am]
BILLING CODE 6560-50—P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 43 and 64

[IB Docket Nos. 02-324 and 96-261, FCC
04-53; DA 04-671]

In the Matter of International
Settlements Policy Reform and
International Settlement Rates

AGENCY: Federal Communications
Commission.

ACTION: Final rules; announcement of
effective date.

SUMMARY: This document containing
information collection requirements
announces the effective date of the rules
published on April 28, 2004 and July 2,
2004. Those rules modified the
application of its International
Settlements Policy.

DATES: The amendments to §§43.51(d),
43.51(e), 64.1001, and 64.1002(c)
published at 69 FR 23151 (April 28,
2004) are effective on October 25, 2004.
The amendments to § 64.1001, adopted
in 69 FR 40326 (July 2, 2004) are
effective on October 26, 2004.

FOR FURTHER INFORMATION CONTACT:
Peggy Reitzel, (202) 418-1460.
SUPPLEMENTARY INFORMATION: On March
3, 2004, the Commission released a
Report and Order adopting a number of
amendments to the Commission’s rules
regarding the International Settlements
Policy (ISP), a summary of which was
published in the Federal Register. See
69 FR 23151, April 28, 2004. We stated
that the rules were effective on May 28,
2004, except for those sections
containing new information collection
requirements, which required approval
by the Office of Management and
Budget (OMB). Additional revisions to
§64.1001 were adopted later, 69 FR
29894 (May 26, 2004), and a correction
to those later revisions was published in
the Federal Register. See 69 FR 40326,
July 2, 2004. The information collection
requirements were approved by OMB on

September 30, 2004. See OMB No.
3060-0454. This publication satisfies
our statement that the Commission
would publish a document announcing
the effective date of the rules.

Federal Communications Commission.
William F. Caton,

Deputy Secretary.

[FR Doc. 04—23093 Filed 10-22-04; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 04-3173; MB Docket No. 04-146; RM—
10871]

Radio Broadcasting Services; Fort
Rucker, Ozark and Slocomb, AL

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In response to petition for
rule making filed by Styles Media
Group, LLC and Styles Broadcasting of
Dothan, Inc. this document substitutes
Channel 263C3 for Channel 263A at Fort
Rucker, Alabama, reallots Channel
263C3 to Slocomb, Alabama, and
modifies the Station WXUS license to
specify operation on Channel 263C3 at
Slocomb. In order to replace the loss of
the sole local service at Fort Rucker, this
document also reallots Channel 280C3
from Ozark, Alabama, to Fort Rucker
and modifies the Station WJRL license
to specify Fort Rucker as the community
of license. See 68 FR 25873, May 10,
2004. The reference coordinates for the
Channel 263C3 allotment at Slocomb,
Alabama, are 31-06—36 and 85—35—40.
The reference coordinates for the
Channel 280C3 allotment at Fort
Rucker, Alabama, are 31-26—33 and 85—
32-21. With this action, the proceeding
is terminated.

DATES: Effective November 22, 2004.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Media Bureau (202) 418—
2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Report and Order in MB
Docket No. 04—146 adopted October 6,
2004, and released October 8, 2004. The
full text of this decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the General Accounting Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio Broadcasting.

m Part 73 of the Code of Federal
Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Alabama, is amended
by removing Channel 263A and by
adding Channel 280C3 at Fort Rucker, by
removing Channel 280C3 at Ozark and
adding Slocomb, Channel 263C3.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 04—23834 Filed 10-22—-04; 8:45 am]
BILLING CODE 6712-01-P
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Proposed Rules

Federal Register
Vol. 69, No. 205

Monday, October 25, 2004

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FARM CREDIT ADMINISTRATION

12 CFR Part 615
RIN 3052-AC23

Funding and Fiscal Affairs, Loan
Policies and Operations, and Funding
Operations; Investments in Farmers’
Notes

AGENCY: Farm Credit Administration.
ACTION: Proposed rule; reopening of
comment period.

SUMMARY: The Farm Credit
Administration (FCA, Agency, or we) is
reopening the comment period on the
proposed rule to amend the Agency’s
regulations governing investments in
Farmers’ notes so all interested parties
will have more time to respond.

DATES: Please send your comments to
the FCA by November 24, 2004.
ADDRESSES: Send us your comments by
electronic mail to reg-comm@fca.gov,
through the Pending Regulations section
of our Web site at http://www.fca.gov, or
through the government-wide Web site
http://www.regulations.gov. You may
also submit your comments in writing to
S. Robert Coleman, Director, Regulation
and Policy Division, Office of Policy
and Analysis, Farm Credit
Administration, 1501 Farm Credit Drive,
McLean, VA 22102-5090, or by
facsimile transmission to (703) 734—
5784. You may review copies of all
comments we receive in the Office of
Policy and Analysis, Farm Credit
Administration.

FOR FURTHER INFORMATION CONTACT:
Dennis K. Carpenter, Senior Policy
Analyst, Office of Policy and Analysis,
Farm Credit Administration, McLean,
VA 22102-5090, (703) 883-4498, TTY
(703) 883—4434; or Richard A. Katz,
Senior Attorney, Office of General
Counsel, Farm Credit Administration,
McLean, VA 22102-5090, (703) 883—
4020, TTY (703) 883—2020.
SUPPLEMENTARY INFORMATION: On
September 14, 2004, we published a
proposed rule in the Federal Register
seeking public comment on

amendments to regulations governing
investments in Farmers’ notes. The
comment period expired on October 14,
2004. See 69 FR 55362, September 14,
2004. One member of the public has
requested that the FCA provide
interested parties an additional 30 days
to comment. In response to this request,
we are reopening the comment period
until November 24, 2004, so all
interested parties have more time to
respond. Separately, the proposed rule
contained an incorrect facsimile
number. The correct number is (703)
734-5784. The FCA supports public
involvement and participation in its
regulatory and policy process and
invites all interested parties to review
and provide comments on the proposed
rule.

Dated: October 20, 2004.
Jeanette C. Brinkley,
Secretary, Farm Credit Administration Board.
[FR Doc. 04—23833 Filed 10-22—04; 8:45 am]
BILLING CODE 6705-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 171
RIN 3038—-AC12

Rules Relating To Review of National
Futures Association Decisions in
Disciplinary, Membership Denial,
Registration and Member
Responsibility Actions

AGENCY: Commodity Futures Trading
Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) proposes to amend its rules
relating to the scope of Commission
review of National Futures Association
(“NFA”’) decisions in disciplinary,
membership denial, registration and
member responsibility actions. First, the
Commission proposes to make a
technical amendment to add the NFA’s
Hearing Committee to the list of
committees covered by that section.
This will conform Rule 171.1(b)(4) to
changes in NFA’s committee structure
since part 171 was first adopted in
October 1990. Secondly, the
Commission proposes to add a new
provision to exclude from Commission
review any appeal concerning NFA

suspension of a member for failing to
pay a settlement or arbitration award
(““award suspension cases’), unless
there are extraordinary circumstances
that would otherwise warrant
Commission review.

DATES: Submit comments on or before
November 24, 2004.

ADDRESSES: Comments should be sent to
the Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581, attention: Office of the
Secretariat. Comments may be sent by
facsimile to (202) 418-5521, or by e-
mail to secretary@cftc.gov. Reference
should be made to “NFA Decisions
Review.” Comments may also be
submitted to the Federal eRulemaking
Portal: http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Thuy Dinh or Gail Scott, Office of the
General Counsel, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581. Telephone:
(202) 418-5120.

SUPPLEMENTARY INFORMATION:
I. Scope of Commission Review

On June 15, 1990, the Commission
published proposed rules establishing
standards and procedures for its review
of decisions of registered futures
associations such as NFA in
disciplinary actions, membership denial
actions, registration actions and member
responsibility actions. 55 FR 24254.
Under the proposed rules, two
categories of decisions were excluded
from Commission review: (a)
Disciplinary decisions in which the
aggrieved party failed to pursue his or
her appeal rights to the NFA Appeals
Committee and no extraordinary
circumstances warranted Commission
review; and (b) decisions in arbitration
actions. See 171.1(b)(1) and 171.1(b)(2),
respectively. Two comment letters were
received in response to the request for
public comment. Of particular interest
to the Commission was a letter it
received from the NFA.1

In its letter, the NFA proposed that
the Commission exclude any appeal
arising from NFA suspension of an
association member based solely on that
member’s failure to pay NFA dues or

1 August 31, 1990 NFA Letter (“NFA Letter”).
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arbitration awards.2 In its final rules
published on October 9, 1990, the
Commission agreed that the suspension
for non-payment of dues should not
generally be considered a disciplinary
action subject to Commission review
and accordingly amended the proposed
rules by adding 171.1(b)(3) under
“Matters excluded” in the publication
of its final rules. See 55 FR 41061.
However, the Commission specifically
rejected NFA’s request to exclude from
Commission review the suspension of a
member for failing to pay arbitration
awards, stating:

The Commission is reluctant at this time
* * *to exclude suspension of a member for
failing to pay arbitration awards. When the
Commission has excluded NFA arbitration
decisions themselves from its review, one of
the reasons it has done so is that these
decisions can be reversed in the court
system. In contrast, membership suspension
raises somewhat different issues which
generally go to the core of the Commission’s
role in reviewing NFA actions affecting
membership status. Pending additional
experience on the issue the Commission has
determined not to exclude such NFA action
from its appellate jurisdiction.

Id. at 41064.

From 1990 to the present, the
Commission has received a total of five
appeals related to the suspension of a
member for failing to pay an arbitration
award. The Commission first considered
this issue in 1991, shortly after part 171
was adopted. In the initial case, the
respondent asked the Commission to
stay the suspension while he worked
out a payment schedule. In rejecting the
petition, the Commission stated, “NFA’s
ministerial imposition of a pre-
determined sanction for a member’s
failure to perform an undisputed duty of
membership [to pay an arbitration
award] is not, without more, a proper
subject for Commission review.”
Machin v. NFA, [1990—-1992 Transfer
Binder] Comm. Fut. L. Rep. (CCH)
425,041 at 37,893 (CFTC Apr. 25, 1991).

There were no other appeals of this
nature until 1997, when the

2The NFA presumed that “‘actions in these areas
would not be deemed disciplinary actions” within
Commission review under part 171. NFA Letter at
7. Section 10(g) of NFA’s Code of Arbitration (Code)
and Section 10(g) of NFA’s Member Arbitration
Rules (Member Rules) authorize NFA to summarily
suspend an NFA member or associate if such
member or associate fails to pay an NFA award or
settlement reached in an NFA arbitration or
mediation proceeding within 30 days. Members and
associates receive a 30-day written notice before the
suspension becomes effective, giving them a
minimum of 60 days to satisfy the award or the
settlement. Once the suspension becomes effective,
a member or associate can get it lifted at any time
by paying the amount due. A member or associate
can also file a motion to vacate the award. A timely
motion to vacate an award stays the suspension
while the motion is pending in a court of competent
jurisdiction.

Commission dismissed an appeal from
an award suspension where the appeal
was predicated on alleged procedural
and substantive errors in the underlying
arbitration. The Commission stated, ““it
would be inappropriate to consider
either procedural or substantive errors
in NFA’s resolution of the issues raised
in the arbitration.” Indelicato v. NFA
[1996—1998 Transfer Binder] Comm.
Fut. L. Rep. (CCH) 127,130 at 45,287
(CFTC Aug. 7, 1997). Citing Machin, the
Commission further noted, “the
imposition of a suspension for failing to
pay an arbitration award might be
reviewable upon a showing that NFA
acted arbitrarily in imposing the
suspension. Here, however, as in
Machin, petitioners have failed to
establish such arbitrariness.” Id.

The Commission’s denials of review
in three recent cases, from March 2003
to February 2004, have followed Machin
and Indelicato, i.e., declining to accept
any appeal from this type of suspension
unless it “involves something more than
the ministerial application of a pre-
determined sanction.” See Howell v.
NFA, [Current Transfer Binder] Comm.
Fut. L. Rep. (CCH) 129,702 at 55,993
(CFTC Feb. 27, 2004); Mawhorr v. NFA,
[Current Transfer Binder] Comm. Fut. L.
Rep. (CCH) 129,633 at 55,717 (CFTC
Nov. 28, 2003); Bunyard v. NFA, CRAA
03-01 (CFTC Mar. 5, 2003). In Bunyard,
the Commission stated, “[only] an
appeal raising a colorable claim that the
NFA acted arbitrarily—or a similar
claim that goes to the core of the
Commission’s role in ensuring the
reliability of NFA’s membership
process—would fall within our
jurisdiction.” Id. at 2.

Against this backdrop, the NFA this
year again proposed that the
Commission exclude from its
jurisdiction membership suspension
cases based solely on the members’
failure to pay arbitration awards. See
April 15, 2004, NFA Letter at 5. The
NFA discussed the Commission’s
disposition of these types of appeals
during the last 14 years. Noting that the
Commission has routinely rejected such
appeals, the NFA proposes that the part
171 Rules be amended to reflect the
Commission’s actual practice, which is
to limit review to cases presenting
“extraordinary circumstances.” Id. at 4.

The Commission has reviewed its
case history in this area and reached the
following conclusions: (a) Such appeals
are very infrequent; and (b) and the few
cases that have reached the Commission
did not raise a colorable challenge to the
fundamental fairness of the proceeding,
and fell squarely into the “ministerial”
category that would not warrant
Commission review. Based on this

experience, the Commission proposes to
exclude these routine matters from
appellate review. The Commission
would exercise its appellate jurisdiction
in the extraordinary case where an
appeal based on an award suspension
involves “something more than a
ministerial application of a
predetermined sanction.” The
amendment would be effected by
adding a new section (5) to Rule
171.1(b) (‘““Matters excluded’’). The
proposed rule incorporates the
Commission’s language used in Machin
and Indelicato.

II. Technical Amendment

Commission Rule 1.63 bars persons
with certain disciplinary histories from
serving on “‘a disciplinary committee”
or in other leadership positions of any
self-regulatory organization. Rule
171.1(b)(4) provides that NFA decisions
made pursuant to Rule 1.63 are
excluded from Commission review. As
currently written, it forecloses appeals
by an NFA member who is disqualified
from service on NFA’s “Board of
Directors, Business Conduct Committees
or arbitration panels.” Since Rule
171.1(b)(4) was promulgated, NFA has
established a Hearing Committee as part
of its disciplinary function. The
Commission proposes a technical
amendment to Rule 171.1(b)(4) to add
the Hearing Committee to the list of
committees covered by the rule.

III. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601 et seq., requires
agencies that propose rules to consider
the impact those rules will have on
small businesses. With respect to
persons seeking Commission reviews of
NFA adjudicatory decisions, the
proposed amendments would impose
no additional regulatory burden.
Commission review of NFA disciplinary
and membership denial actions has
been carried out pursuant to 17 CFR
part 171 since 1990. These proposed
amendments do not present any
significant changes and would in fact
ease the regulatory burden to some
extent by providing greater certainty
and predictability concerning the
standards and procedures governing
such review. Accordingly, the Acting
Chairman, on behalf of the Commission,
hereby certifies, pursuant to 5 U.S.C.
605(b), that the proposed amendments
will not have a significant economic
impact on a substantial number of small
businesses.
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B. Paperwork Reduction Act

The proposed amendments to part
171 rules do not impose a burden
within the meaning and intent of the
Paperwork Reduction Act of 1980, 44
U.S.C. 3501, et seq.

C. Cost-Benefit Analysis

Section 15(a) of the Commodity
Exchange Act, 7 U.S.C. 19(a), requires
the Commission to consider the costs
and benefits of its action before issuing
a new regulation. The Commission
understands that, by its terms, section
15(a) does not require the Commission
to quantify the costs and benefits of a
new regulation or to determine whether
the benefits of the proposed regulation
outweigh its costs. Nor does it require
that each proposed rule be analyzed in
isolation when that rule is a component
of a larger package of rules or rule
revisions. Rather, section 15(a) simply
requires the Commission to “consider
the costs and benefits” of its action.

Section 15(a) further specifies that
costs and benefits shall be evaluated in
light of five broad areas of market and
public concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness, and
financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations.
Accordingly, the Commission can, in its
discretion, give greater weight to any
one of the five enumerated areas of
concern and can, in its discretion,
determine that notwithstanding its
costs, a particular rule is necessary or
appropriate to protect the public interest
or to effectuate any of the provisions, or
accomplish any of the purposes, of the
Commodity Exchange Act.

The proposed amendments to part
171 will not create any significant
change in the Commission’s appellate
process. In fact, the proposed
amendments should enhance the
protection of market participants and
the public by excluding from the
Commission’s review matters that
represent routine enforcement of an
NFA pre-determined sanction, freeing
both the Commission’s and NFA’s
resources. In addition, since the
proposed amendments retain the
Commission’s ability to consider
appeals that present “extraordinary
circumstances,” public interest
considerations for fundamental fairness
and the Commission’s supervisory
authority regarding self-regulated
organizations will not be compromised.

After considering these factors, the
Commission has determined to propose

the amendments to part 171, as set forth
below.

List of Subjects in 17 CFR Part 171

Administrative practice and
procedure, Commodity exchanges,
Commodity futures.

In consideration of the following, the
Commission proposes to amend chapter
I of title 17 of the Code of Federal
Regulations as follows:

PART 171—RULES RELATING TO
REVIEW OF NATIONAL FUTURES
ASSOCIATION DECISIONS IN
DISCIPLINARY, MEMBERSHIP DENIAL,
REGISTRATION AND MEMBER
RESPONSIBILITY ACTIONS

1. The authority citation for part 171
continues to read as follows:

Authority: 7 U.S.C. 4a, 12a, and 21.

2. Section 171.1 is amended in
paragraph (b)(4) to add ““, Hearing
Committee” between ‘“Business
Conduct Committees” and “‘or
arbitration panels”’; and replacing ““.”
with ““;”” at the end of (b)(4); and by
adding new paragraph (b)(5):

§171.1 Scope of rules.

* * * * *

(b)* EE

(5) Suspension of a member or a
person associated with a member based
solely on that person’s failure to pay an
arbitration award or a settlement
agreement resulting from an arbitration
action brought pursuant to Section
17(b)(10) of the Act or rules and
regulations of the National Futures
Association, or a settlement agreement
resulting from a mediation proceeding
sponsored by the National Futures
Association, unless there are
extraordinary circumstances that
involve something more than the
ministerial application of a
predetermined sanction, or raise a
colorable claim that the NFA has acted

arbitrarily.
* * * * *

Issued in Washington, DC on the 19th of
October 2004, by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 04—23828 Filed 10-22—04; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 25
[REG-163679—-02]

RIN 1545-BB72

Qualified Interests

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking and notice of public
hearing.

SUMMARY: This document contains a
correction to a notice of proposed
rulemaking that was published in the
Federal Register on Monday, July 26,
2004 (69 FR 44476), relating to the gift
tax special valuation rules and qualified
interests.

FOR FURTHER INFORMATION CONTACT: ]uli
Ro Kim (202) 622—-3090 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:
Background

The notice of proposed rulemaking
(REG-163679-02), that is the subject of
this correction is under section 2702 of
the Internal Revenue Code.

Need for Correction

As published, the notice of proposed
rulemaking (REG-163679-02), contains
an error that may prove to be misleading
and is in need of clarification.

Correction of Publication

Accordingly, the publication of the
notice of proposed rulemaking and
notice of public hearing (REG-163679—
02), which was the subject of FR Doc.
04-16593, is corrected as follows:

On page 44476, column 2, in the
preamble, under the caption DATES, line
2, the language “must be received by
October 21, 2004.” is corrected to read
“must be received by October 25, 2004.”

Guy R. Traynor,

Federal Register Liaison, Publication and
Regulations Branch, Legal Processing
Division, Associate Chief Counsel,
(Procedures & Administration).

[FR Doc. 04—23748 Filed 10-22—04; 8:45 am]

BILLING CODE 4830-01-P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[REG-124872-04]
RIN 1545-BD37

Clarification of Definitions; Hearing
Cancellation

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Cancellation of public hearing
on proposed rulemaking by cross-
reference to temporary regulations.

SUMMARY: This document cancels a
public hearing on a notice of proposed
rulemaking by cross-reference to
temporary regulations under section
7701 of the Internal Revenue Code that
provide clarification of the definitions
of a corporation and a domestic entity
in circumstances where the business
entity is considered to be created or
organized in more than one jurisdiction.

DATES: The public hearing originally
scheduled for November 3, 2004, at 10
a.m., is cancelled.

FOR FURTHER INFORMATION CONTACT:
Sonya M. Cruse of the Publications and
Regulations Branch, Legal Processing
Division, Associate Chief Counsel
(Procedures and Administration), (202)
622—-4693 (not a toll-free number).

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking by cross-
reference to temporary regulations and
notice of public hearing that appeared
in the Federal Register on Thursday,
August 12, 2004 (69 FR 49840),
announced that a public hearing was
scheduled for November 3, 2004 at 10
a.m., in the auditorium, Internal
Revenue Service Building, 1111
Constitution Avenue, NW., Washington,
DC. The subject of the public hearing is
under section 7701 of the Internal
Revenue Code.

The public comment period for these
regulations expired on October 15, 2004.
The notice of proposed rulemaking
instructed those interested in testifying
at the public hearing to submit a request
to speak and an outline of the topics to
be addressed. As of Wednesday, October
20, 2004, no one has requested to speak.
Therefore, the public hearing scheduled
for November 3, 2004, is cancelled.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedures and
Administration).

[FR Doc. 04—-23843 Filed 10-22—04; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Fiscal Service

31 CFR Part 344

[Department of the Treasury Circular, Public
Debt Series No. 3-72]

U.S. Treasury Securities—State and
Local Government Series; Extension of
Comment Period

AGENCY: Bureau of the Public Debt,
Fiscal Service, Treasury.

ACTION: Notice of proposed rulemaking;
extension of comment period.

SUMMARY: The Department of the
Treasury is extending the comment
period for the notice of proposed
rulemaking published September 30,
2004, proposing revisions of the
regulations governing State and Local
Government Series (SLGS) securities.
SLGS securities are non-marketable
Treasury securities that are only
available for purchase by issuers of tax-
exempt securities. The notice of
proposed rulemaking provided for a
comment period to end on November 1,
2004. Treasury is extending the
comment period to November 16, 2004,
in response to industry requests for
more time to provide comments.
DATES: Comments must be received no
later than November 16, 2004.
ADDRESSES: You may submit comments,
identified by Docket Number BPD—-02—
04, by any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

o Agency Web Site: http://
www.publicdebt.treas.gov. Follow the
instructions for submitting comments
via e-mail to opda-sib@bpd.treas.gov.

e E-mail: opda-sib@bpd.treas.gov.
Include Docket Number BPD—02-04 in
the subject line of the message.

e Fax: 304—480-5277.

¢ Mail: Keith Rake, Deputy Assistant
Commissioner, Office of the Assistant
Commissioner, Bureau of the Public
Debt, Department of the Treasury, P.O.
Box 396, Parkersburg, WV 26101-0396,
or Edward Gronseth, Deputy Chief
Counsel, Elizabeth Spears, Senior
Attorney, or Brian Metz, Attorney-
Adpviser, Office of the Chief Counsel,
Bureau of the Public Debt, Department
of the Treasury, P.O. Box 1328,
Parkersburg, WV 26106-1328.

e Hand Delivery/Courier: Keith Rake,
Deputy Assistant Commissioner, Office
of the Assistant Commissioner, Bureau
of the Public Debt, Department of the
Treasury, 200 3rd St., Parkersburg, WV
26101, or Edward Gronseth, Deputy
Chief Counsel, Elizabeth Spears, Senior

Attorney, or Brian Metz, Attorney-
Adviser, Office of the Chief Counsel,
Bureau of the Public Debt, Department
of the Treasury, 200 3rd St.,
Parkersburg, WV 26101.

Instructions: All submissions received
must be addressed to the Bureau of the
Public Debt and include the Docket
Number for this notice of proposed
rulemaking, BPD-02-04. All comments
received will be posted without change
to http://www.publicdebt.treas.gov. The
posting will include any personal
information that you provide in the
submission.

FOR FURTHER INFORMATION CONTACT:
Keith Rake, Deputy Assistant
Commissioner, Office of the Assistant
Commissioner, Bureau of the Public
Debt, P.O. Box 396, Parkersburg, WV
26106-0396, (304) 480-5101, or by e-
mail at opda-sib@bpd.treas.gov or
Edward Gronseth, Deputy Chief
Counsel, Elizabeth Spears, Senior
Attorney, or Brian Metz, Attorney-
Adpviser, Office of the Chief Counsel,
Bureau of the Public Debt, Department
of the Treasury, P.O. Box 1328,
Parkersburg, WV 26106-1328, (304)
480-8692, or by e-mail at opda-
sib@bpd.treas.gov.

SUPPLEMENTARY INFORMATION: The notice
of proposed rulemaking for which the
comment period is being extended was
published on September 30, 2004, at 69
FR 58756. In order to provide ample
time for interested parties to review and
comment on the notice of proposed
rulemaking, the comment period is
extended until November 16, 2004.

Dated: October 20, 2004.
Donald V. Hammond,
Fiscal Assistant Secretary.

[FR Doc. 04-23897 Filed 10-21—-04; 10:19
am]

BILLING CODE 4810-39-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 3 and 20
RIN 2900-AL86

Dependency and Indemnity
Compensation: Surviving Spouse’s
Rate; Payments Based on Veteran’s
Entitlement to Compensation for
Service-Connected Disability Rated
Totally Disabling for Specified Periods
Prior to Death

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) proposes to amend its
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adjudication regulations concerning
payment of dependency and indemnity
compensation (DIC) for certain non-
service-connected deaths and the rate of
DIC payable to a surviving spouse for
either service-connected or non-service-
connected deaths. The proposed rules
would clarify VA’s interpretation of
similar statutes governing both matters,
which provide for payments to the
survivors of veterans who were, at the
time of death, in receipt of or entitled
to receive disability compensation for
service-connected disability that was
rated totally disabling for a specified
period prior to death. The proposed
rules would also reorganize and revise
the regulations governing surviving
spouses’ DIC rate with the intent of
making them easier to identify and
understand. VA also proposes to
reissue, with a minor nonsubstantive
change, the Board of Veterans’ Appeals
rule concerning the effect of unfavorable
decisions during a veteran’s lifetime on
claims for death benefits by the
veteran’s survivors. This reissuance is
necessitated by a court decision
vacating VA’s prior action in revising
that rule.

DATES: Comments must be received on
or before December 27, 2004.

ADDRESSES: Mail or hand deliver written
comments to: Director, Regulations
Management (OOREG1), Department of
Veterans Affairs, 810 Vermont Ave.,
Room 1068, NW., Washington, DC
20420; or fax comments to (202) 273—
9026; or e-mail comments to
VAregulations@mail.va.gov; or, through
www.Regulations.gov. Comments
should indicate that they are submitted
in response to “RIN 2900-AL86.” All
comments received will be available for
public inspection in the Office of
Regulations Management, Room 1063B,
between the hours of 8 a.m. and 4:30
p.m., Monday through Friday (except
holidays). Please call (202) 273—9515 for
an appointment.

FOR FURTHER INFORMATION CONTACT:
David Barrans, Staff Attorney (022),
Office of General Counsel, Department
of Veterans Affairs, 810 Vermont
Avenue, NW., Washington, DC 20420,
(202) 273-6332.

SUPPLEMENTARY INFORMATION: VA
proposes to revise its regulations
relating to DIC to clarify its
interpretation of two statutory
provisions and to reorganize and restate
provisions in current VA regulations.
Specifically, we propose to move the
provisions of current 38 CFR 3.5(e) to a
new regulation at 38 CFR 3.10, to revise
those provisions, and to revise 38 CFR
3.22(b).

DIC is a benefit paid to survivors of
veterans in cases of service-connected
death or certain cases of non-service-
connected death. Provisions governing
entitlement to DIC for service-connected
death are set forth in 38 CFR 3.5(b),
while provisions governing entitlement
to DIC in cases of certain non-service-
connected deaths are set forth in 38 CFR
3.22. Provisions governing the rate of
DIC payable to a surviving spouse in
either circumstance are set forth in 38
CFR 3.5(e). Because those payment-rate
provisions apply to DIC awarded under
either § 3.5 or § 3.22, their placement in
§ 3.5 may cause unnecessary confusion.
Accordingly, we propose to delete
paragraph (e) from current § 3.5, and to
establish a separate regulation in 38 CFR
3.10 to govern the rate of DIC payment
to a surviving spouse. In new § 3.10, we
propose to reorganize the existing
provisions of § 3.5(e), to revise certain
language for clarity, and to significantly
elaborate upon the criteria governing
one basis for entitlement to DIC
payment at a level above the basic DIC
rate, as explained below.

Current § 3.5(e)(1) states that, for
deaths occurring on or after January 1,
1993, DIC will be paid at a flat rate
specified in 38 U.S.C. 1311(a)(1).
Section 3.5(e)(1) further states, however,
that the basic rate may be increased by
a specified amount in the case of the
death of a veteran who at the time of
death was in receipt of or “entitled to
receive’” compensation for a service-
connected disability that was rated as
totally disabling for a continuous period
of at least eight years immediately
preceding death. In a decision in
National Organization of Veterans’
Advocates, Inc. v. Secretary of Veterans
Affairs, 314 F.3d 1373 (Fed. Cir. 2003)
(“NOVA”), the United States Court of
Appeals for the Federal Circuit
criticized VA for not elaborating upon
the meaning of the phrase “entitled to
receive” in this provision, as VA had
done in § 3.22, where that phrase is also
used. The Court ordered VA to revise its
regulations for clarity and consistency.
Although the court gave VA the option
of amending either § 3.5(e) or 38 CFR
20.1106, VA has concluded that the
meaning of the phrase “entitled to
receive” logically should be explained
in a revision to § 3.5(e), the regulation
that uses that phrase and sets forth the
substantive criteria governing DIC
payment rates. Because we propose to
move the relevant provisions of § 3.5(e)
to 38 CFR 3.10, we will address the
meaning of the phrase “entitled to
receive’ in § 3.10.

VA has concluded that the phrase
“entitled to receive” should be given the
same meaning for purposes of both

§3.22 and § 3.5(e) and the Federal
Circuit upheld that conclusion in its
January 2003 NOVA decision. Section
3.22 implements 38 U.S.C. 1318, which
provides that basic entitlement to DIC
may be established in certain cases of
non-service-connected deaths, if the
veteran, at the time of death, was in
receipt of or “‘entitled to receive”
compensation for a service-connected
disability that was either continuously
rated totally disabling for a period of ten
or more years immediately preceding
death, or was so rated continuously for
a period of not less than five years from
the date of separation from service to
the date of death, or in the case of a
former prisoner of war who died after
September 30, 1999, was so rated for a
period of not less than one year
immediately preceding death. Section
3.5(e) implements 38 U.S.C. 1311(a)(2),
which provides that a survivor having
entitlement to DIC at the basic rate may
receive an enhanced DIC payment in
cases where the veteran was, at the time
of death, in receipt of or “entitled to
receive’” compensation for a service-
connected disability that was rated
totally disabling for a continuous period
of at least eight years immediately
preceding death.

In the Federal Register of April 5,
2002, VA published a final rule
amending 38 CFR 20.1106 to provide, in
effect, that a survivor’s claim under
either section 1311 or 1318 must be
decided with reference to decisions
rendered during the veteran’s lifetime.
67 FR 16309 (2002). That rule reflects
our conclusion that a veteran could
have been in receipt of or entitled to
receive total disability compensation for
a specified number of years prior to
death only if VA had granted such
benefits during the veteran’s lifetime or
had denied the benefits based on an
error that could be corrected
retroactively under the laws governing
veterans’ benefits. We have explained
the basis for this conclusion in several
prior notices in the Federal Register.
See 67 FR 16309 (2002); 66 FR 65861
(2001); 65 FR 3388 (2000). In its January
2003 NOVA decision, however, the
Federal Circuit stated that VA’s
regulations were disparate in that § 3.22
contained a detailed definition of the
phrase “entitled to receive” for
purposes of 38 U.S.C. 1318, but neither
§3.5(e) nor §20.1106 contained a
similarly detailed definition of that
phrase for purposes of 38 U.S.C. 1311.
To eliminate that disparity, we propose
to include in new § 3.10 a definition of
the phrase “entitled to receive” that will
be nearly identical to the definition in
§ 3.22(b), with only minor differences
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necessary to reference the different
durational requirements of the two
governing statutes. As explained below,
we propose to revise the definitional
provisions of current § 3.22(b) in two
respects, and those revisions will be
reflected in the definition of “entitled to
receive” included in new § 3.10.

Section 3.22(b) currently defines the
phrase “entitled to receive” to mean
that, at the time of death, the veteran
had service-connected disability that
was rated totally disabling by VA but
was not receiving compensation
because: (1) VA was paying the
compensation to the veteran’s
dependents; (2) VA was withholding the
compensation to offset an indebtedness
of the veteran; (3) the veteran had
applied for compensation but had not
received total disability compensation
for the required number of years prior
to death due solely to a clear and
unmistakable error in a VA decision; (4)
the veteran had not waived retired or
retirement pay; (5) VA was withholding
payments under the provisions of 10
U.S.C. 1174(h)(2); (6) VA was
withholding payments because the
veteran’s whereabouts were unknown
but the veteran was otherwise entitled
to payment; or (7) VA was withholding
payments under 38 U.S.C. 5308 but
determines that benefits were payable
under 38 U.S.C. 5309. We propose to
adopt these criteria into new § 3.10 with
certain changes discussed below, which
will be made in both §3.10 and
§3.22(b).

Revision of § 3.22(b)

We propose to revise § 3.22(b) in two
respects. First, we propose to reorganize
and restate the provision concerning
correction of clear and unmistakable
error (CUE) to eliminate a potential
ambiguity in the current regulation.
Second, we propose to include one
additional circumstance under which a
veteran may be found to have been
“entitled to receive” total disability
compensation for the specified period
prior to death.

We propose to revise for clarity the
provisions of § 3.22(b) regarding
correction of CUE as a basis for DIC
entitlement. Current § 3.22(b) states that
the phrase “entitled to receive” means
that, at the time of death, the veteran
had service-connected disability rated
totally disabling by VA but was not
receiving compensation for one of seven
specified reasons, including the fact that
the veteran was not receiving total
disability compensation at the time of
death due solely to CUE in a VA
decision. This provision is potentially
ambiguous as to whether DIC may be
paid in circumstances where the CUE is

not corrected until after the veteran’s
death. In cases involving CUE, the
veteran’s disability may not actually
have been rated totally disabling at the
time of death. Once VA has issued a
decision correcting CUE, the veteran
would be deemed, as a matter of law, to
have held a service-connected total
disability rating at the time of death,
because 38 U.S.C. 5109A(b) and 7111(b)
mandate that a decision correcting CUE
has the same effect as if it had been
made at the time of the prior erroneous
decision.

VA has consistently construed the
statutes and regulations to permit DIC
payment based on correction of CUE
after a veteran’s death. We note,
however, that the requirement in
current § 3.22(b) that the veteran’s
disability was rated totally disabling at
the time of death, may not adequately
convey this conclusion to readers.
Accordingly, we propose to revise
§3.22(b) to contain a separate paragraph
addressing DIC awards based on
correction of CUE, which will not
contain the requirement of a total
disability rating existing at the time of
the veteran’s death. We note that 38
U.S.C. 1311(a)(2) and 1318 both require
that the veteran have been entitled to
receive total disability benefits at the
time of death for a service-connected
disability that was rated totally
disabling by VA for a specified period.
We continue to believe that awards
based on correction of CUE will satisfy
this requirement, due to the retroactive
effect of decisions correcting CUE. In
order to avoid confusion, however, we
believe it is clearer to state simply that
the phrase “entitled to receive” includes
circumstances where the veteran would
have received total disability
compensation at the time of death for a
service-connected disability rated
totally disabling for the specified period
but for a CUE committed by VA in a
decision on a claim filed during the
veteran’s lifetime, without expressly
requiring a finding that such entitlement
existed at the time of death. We will
retain the requirement of entitlement
existing at the time of the veteran’s
death with respect to the other six
criteria in current § 3.22(b), because we
do not believe there is similar potential
for confusion with respect to those
criteria.

We also propose to add a provision to
§ 3.22(b) explaining that the phrase
“entitled to receive” includes
circumstances where new and material
evidence consisting solely of service
department records provides a basis for
reopening a claim finally decided
during the veteran’s lifetime and for
awarding a total service-connected

disability rating retroactively in
accordance with 38 CFR 3.156(c) and
3.400(qg)(2) for the relevant continuous
period required by 38 CFR 3.22(a)(2).
The reasons for this change are
discussed below. In light of the Federal
Circuit’s January 2003 decision in
NOVA, however, it is also necessary to
explain why VA does not propose to
extend DIC entitlement to cases where
a survivor submits new and material
evidence consisting of items other than
such contemporaneous service
department records and alleges that
such evidence establishes that the
veteran was entitled to receive total
disability compensation for a retroactive
period of several years before the
veteran’s death and before such
evidence was submitted to VA.

In its January 2003 decision in NOVA,
the Federal Circuit held that VA
regulations implementing 38 U.S.C.
1311(a)(2) and 1318 are reasonable
insofar as they reflect the conclusion
that DIC cannot be paid under those
statutes in cases where the veteran had
never filed a claim for VA disability
compensation during his or her lifetime.
NOVA, 314 F.3d at 1378-80. The court
concluded, however, that VA had not
adequately addressed whether
entitlement to DIC under those statutes
may be established in cases where the
veteran had filed a claim during his or
her lifetime, but had not received a
rating meeting the duration or degree-of-
disability requirements of section 1311
or 1318, and the survivor seeks to
reopen the claim based on new and
material evidence submitted after the
veteran’s death. Id. at 1380-81. The
court directed VA to address the issue
of whether reopening based on new and
material evidence may provide a means
of establishing entitlement to DIC under
sections 1311 and 1318.

As a general matter, the submission of
new and material evidence cannot
establish any person’s entitlement to
benefits for a past period. Congress has
established a statutory scheme
prescribing in detail the starting date
and duration of any benefit award based
on original claims or claims reopened
by new and material evidence. As
explained below, those statutes define
VA’s authority to award—and thus, a
veteran’s entitlement to receive—
benefits for any specific period.

Pursuant to 38 U.S.C. 7104(b) and
7105(c), VA decisions are final once a
final appellate decision has been made
or the period for seeking appeal has
expired. As these provisions state, VA
decisions are “final,” and the finality
serves as a bar to subsequent
consideration of the claim as well as to
a subsequent award of benefits based on
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the claim. There are two statutory
exceptions to this bar. One exception,
permitting correction of CUE, operates
retroactively, as explained above. See 38
U.S.C. 5109A(b) and 7111(b).
Accordingly, a claim of CUE that is
brought after a veteran’s death may
nevertheless operate retroactively to
establish that the veteran was entitled to
total disability compensation for the
required period prior to the veteran’s
death.

The other exception to the finality of
VA decisions derives from 38 U.S.C.
5108, which permits a previously-
disallowed claim to be reopened if new
and material evidence is obtained. In
contrast to the correction of CUE,
however, a reopening based on new and
material evidence generally does not
have retroactive effect and cannot
establish an individual’s entitlement to
benefits for past periods. The effective
dates of benefit awards are governed by
38 U.S.C. 5110. Section 5110(a) states
that, unless specifically provided
otherwise by statute, the effective date
of an award based on a claim reopened
after final adjudication ‘“‘shall not be
earlier than the date of receipt of
application therefor.” VA has
consistently interpreted this statute to
provide that an award based on a
reopened claim generally can be
effective no earlier than the date the
claim for reopening was filed, and the
United States Court of Appeals for the
Federal Circuit has upheld that
interpretation. See Sears v. Principi, 349
F.3d 1326 (Fed. Cir. 2003), cert. denied,
124 S. Ct. 1723 (2004). The CAVC has
further explained that a reopening
under 38 U.S.C. 5108 “is not a
reactivation of the previous claim, based
upon the original application for
benefits,” and that “even upon a
reopening, the prior claim is still ‘final’
in a sense” because any award based on
the reopening can be effective no earlier
than the date of the application to
reopen. Spencer v. Brown, 4 Vet. App.
283, 293 (1993), aff’d, 17 F.3d 368 (Fed.
Cir. 1994).

VA has concluded that the different
temporal effects of these two finality
exceptions, as prescribed by statute, are
significant in the context of 38 U.S.C.
1311 and 1318. By statute, when VA
corrects CUE, it is required to give
retroactive effect to its decision and to
grant entitlement retroactive to the date
of a previously denied claim.
Accordingly, correction of CUE even
after a veteran’s death clearly may result
in a conclusion that the veteran was
entitled to receive total disability
compensation for a number of years
prior to death. In contrast, when VA
awards benefits in a reopened claim, it

is prohibited by statute from giving
retroactive effect to its decision or from
awarding benefit entitlement for any
period prior to the date of the
application for reopening. Thus, the
reopening of a claim after a veteran’s
death ordinarily could not establish that
the veteran was entitled to total
disability compensation for any period
prior to death.

We believe it is logical to conclude
that, when Congress conditioned a
survivor’s DIC eligibility on the extent
and duration of a veteran’s entitlement
to benefits, it intended that VA would
apply the existing statutory provisions
governing the extent and duration of the
veteran’s entitlement, including those
prohibiting VA from according
retroactive effect to decisions based on
new and material evidence.

We also conclude that adherence to
the provisions regarding the
nonretroactivity of decisions based on
new and material evidence is consistent
with the purpose of the DIC statutes as
indicated by their legislative history. In
providing for payment of DIC based on
the veteran’s entitlement to total
disability compensation during his or
her lifetime, Congress explained that its
purpose was to replace the source of
income the veteran’s family would
otherwise lose when the veteran died
and his or her compensation payments
ceased. The Senate Committee on
Veterans’ Affairs explained this purpose
by stating:

The appropriate Federal obligation to these
survivors should, in the Committee’s view,
be the replacement of the support lost when
the veteran dies. For example, assume that a
veteran who is totally blind from service-
connected causes dies at the age of 55 from
a heart attack, having been so disabled from
the age of 22—a period of 33 years. During
that period, his wife and he depended upon
his disability compensation for income
support, but, because his death is not service
connected, she would not receive DIC.

S. Rep. No. 1054, 95th Cong., 2nd Sess.
28 (1978), reprinted in, 1978
U.S.C.C.A.N. 3465, 3486. Permitting
survivors to rely on new and material
evidence to establish a veteran’s
entitlement to benefits that were not
actually awarded during the veteran’s
lifetime—and could not have been
awarded to the veteran retroactively if
he or she had survived—would be
contrary to the stated purpose to replace
income that veterans and their families
had come to depend on by virtue of
having received total disability
payments for a prolonged period prior
to death.

In 1982, Congress expanded DIC
eligibility under what is now 38 U.S.C.
1318, by authorizing DIC in cases where

the veteran would have received total
disability compensation for the
specified period prior to death but for
CUE committed by VA in a decision on
a claim submitted during the veteran’s
lifetime. The stated purpose of that
change was “to provide that the
existence of a clear and unmistakable
error should not defeat entitlement to
the survivors’ benefits.” S. Rep. No. 550,
97th Cong., 2nd Sess. 35 (1982),
reprinted in 1982 U.S.C.C.A.N. 2877,
2898. The legislative history further
explained that, “[ulnder the
amendment, a veteran would not need
actually to have been “in receipt” of
total disability benefits for the requisite
period of time in order to provide
eligibility to the survivors if a clear and
unmistakable error had been made that
resulted in a shorter period of receipt
than should have been provided.” Id.

Permitting survivors to rely on new
and material evidence to establish a
veteran’s entitlement to benefits that
were not actually awarded during the
veteran’s lifetime would go well beyond
the stated purpose to provide DIC in
cases where CUE resulted in a shorter
period of entitlement than should have
been provided. As noted above, new
and material evidence does not have
retroactive effect and could not establish
a longer period of compensation
entitlement for any veteran, as
correction of CUE may do. The
legislative history of the 1982 statute
reasonably reflects the principle that
veterans and their families should not
be penalized in cases where the veteran
did everything necessary to establish
entitlement to a total disability rating for
the required period, but VA’s error
prevented the timely assignment of such
rating. The purpose of that amendment
was clearly remedial, in the same way
that the general authority to correct CUE
retroactively is remedial. In contrast, the
authority to reopen and grant claims
upon receipt of new and material
evidence is not remedial, in the sense
that it does not correct any past error,
but merely permits a new adjudication
informed by new evidence.

In view of the stated congressional
purpose, we believe it is appropriate to
recognize the distinction between
statutory procedures that may result in
the retroactive assignment of a total
disability rating for periods prior to
death (i.e., correction of CUE) and those
that may not (i.e., reopening based on
new and material evidence). It is,
further, appropriate to recognize a
distinction between procedures
designed to remedy VA error (i.e.,
correction of CUE) and those that are
not (i.e., reopening based on new and
material evidence). In view of
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Congress’s stated purpose to allow DIC
where VA’s error was the only obstacle
to the veteran’s receipt of benefits, we
find no basis for extending DIC to
circumstances where there was no VA
error and, moreover, where VA would
have no statutory authority to award
retroactive entitlement to the veteran, if
the veteran were still alive.

Finally, VA notes that interpreting 38
U.S.C. 1311 and 1318 to permit
reopening based on new and material
evidence concerning past disability
would have significant practical effects
on VA claims processing. In VA’s view,
those statutes require determinations
based on an existing record of evidence
and adjudications made during the
veteran’s lifetime. Either VA had
awarded a total disability rating during
the veteran’s lifetime or the evidentiary
record established during the veteran’s
lifetime demonstrates that VA
committed CUE in failing to award such
a rating. Moreover, the duration of the
veteran’s entitlement could be readily
established by reference to existing
ratings or to the effective-date
provisions of 38 U.S.C. 5110. In
contrast, if new and material evidence
were a basis for establishing DIC
entitlement under 38 U.S.C. 1311 and
1318, VA potentially would be required
to conduct significant new evidentiary
development, including requesting
medical opinions as necessary to resolve
issues concerning the extent and
duration of past disability. In addition,
if VA were required to ignore the
provisions of 38 U.S.C. 5110 prohibiting
retroactive awards based on new and
material evidence, determinations
concerning the duration of the veteran’s
“entitlement” would be a matter of
significant uncertainty and dispute.
Inasmuch as Congress’s stated purpose
is limited to cases involving existing
ratings and correction of CUE in an
existing record, we cannot conclude that
Congress intended to impose the
burdens of the much more complex,
uncertain, and hypothetical adjudicative
actions that would be necessary in
determinations based on new and
material evidence.

For the foregoing reasons, VA has
concluded that new and material
evidence submitted after a veteran’s
death generally may not provide a basis
for establishing that the veteran was
“entitled to receive” benefits not
awarded during the veteran’s lifetime
and thus may not provide a basis for
establishing entitlement to DIC under 38
U.S.C. 1318.

As noted above, however, there is one
circumstance in which additional
evidence submitted after a veteran’s
death may result in retroactive benefit

awards, potentially for several years
prior to the date of reopening—where
the additional evidence consists of
service department records that existed
at the time of a final decision by VA
during the veteran’s lifetime but for
some reason were not previously
considered by VA.

Arguably, VA regulation 38 CFR
3.156(c) indicates that retroactive
entitlement is potentially possible for
several years prior to the date of
reopening of a previously denied claim
based upon the submission of new
evidence consisting of either previously-
existing service department records that
VA presumes to have been lost or
mislaid at the time of a prior decision
or supplemental service department
reports correcting a prior service
department record. However, as
discussed below, regulatory provisions
governing the assignment of effective
dates for awards clearly establish that
retroactive entitlement for several years
prior to the date of a reopening of a
previously denied claim is potentially
possible only when a claim has been
reopened and granted based upon the
submission of new evidence in the form
of service department records that
existed when the prior decision was
made and which VA presumes to have
been previously lost or mislaid. 38 CFR
3.400(g)(2). When a claim has been
reopened and granted based upon the
submission of new and material
evidence in the form of corrected
service department records, entitlement
to such awards is limited to the date of
filing the application for change,
correction, or modification with the
service department; the date VA
received a prior claim if it disallowed
the claim; or the date one year prior to
the date of reopening of the disallowed
claim, whichever is later. 38 CFR
3.400(g).

A VA regulation, 38 CFR 3.400(q)(2),
states that when a claim is reopened and
granted based on new and material
evidence in the form of records from a
service department (i.e., the Army,
Navy, or Air Force) that VA considers to
have been lost or mislaid, benefits may
be awarded retroactive to the date of the
previously denied claim. Under the
plain language of this section, new and
material evidence in the form of
presumably lost or mislaid official
service department records submitted
after a veteran’s death potentially may
establish that the veteran was entitled to
total disability benefits for retroactive
periods during his or her lifetime. This
regulation reflects a longstanding VA
policy of treating service department
records that were presumably lost or
mislaid as providing a basis for an

award of benefits based on the veteran’s
original claim. Moreover, this regulation
is clearly intended to remedy error (the
loss or misplacement of service
department records or failure to
associate pertinent service department
records with the file) affecting the prior
final decision.

VA regulation 38 CFR 3.400(g)
prohibits the awarding of retroactive
entitlement for several years prior to the
date of reopening of a previously denied
claim when a claim has been reopened
and granted based on the submission of
new and material evidence in the form
of corrected military records. This
implementing regulation mirrors its
authorizing statutory provision, 38
U.S.C. 5110(i). Section 5110(i) provides
that, “[w]henever any disallowed claim
is reopened and thereafter allowed on
the basis of new and material evidence
resulting from the correction of the
military records of the proper service
department under section 1552 of title
10, or the change, correction, or
modification of a discharge or dismissal
under section 1553 of title 10, or from
other corrective action by competent
authority, the effective date of
commencement of the benefits so
awarded shall be the date on which the
application was filed for the correction
of the military record or for the change,
modification, or correction of a
discharge or dismissal, as the case may
be, or the date the disallowed claim was
filed, whichever date is later, but in no
event shall such award of benefits be
retroactive for more than one year from
the date of reopening of such disallowed
claim.” 38 U.S.C. 5110(i) (emphasis
added). Accordingly, a reopening based
on new and material evidence in the
form of corrected service department
records could establish a veteran’s
entitlement to benefits for no more than
one year prior to the date of reopening,
and could not satisfy the periods of
entitlement necessary to support a
survivor’s DIC award under 38 U.S.C.
1311 and 1318. Reopenings based on
corrected military records are therefore
excluded from this regulation.

As noted above, we believe 38 U.S.C.
1311 and 1318 are most reasonably
construed as requiring VA to apply its
existing statutes and regulations in
determining the extent and duration