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DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

7 CFR Part 611
Soil Surveys

AGENCY: Natural Resources
Conservation Service, USDA.

ACTION: Final rule.

SUMMARY: The Natural Resources
Conservation Service, United States
Department of Agriculture, is amending
soil survey regulations to reflect current
law and contemporary conditions. The
new rule clarifies soil survey operations
and content of soil survey information;
increases flexibility in disseminating
soil surveys, including electronic
dissemination; eliminates specific
requirements to print and distribute soil
survey reports; and corrects mailing
addresses.

These amendments are non-
controversial changes to an existing
regulation and are required to bring the
regulation in conformity with statue.
Therefore, NRCS believes that public
notice is not needed and hereby issuing
a final rule.

DATES: Effective October 8, 2004.

FOR FURTHER INFORMATION CONTACT:
Russell Kelsea, National Leader for Soil
Survey Technical Services, National
Soil Survey Center, Natural Resources
Conservation Service, 100 Centennial
Mall North, Lincoln, Nebraska 68508,
telephone 402-437-5878, email
russ.kelsea@nssc.nrcs.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

The office of Management and Budget
has determined that this final rule is not
a significant regulatory action as
specified in Executive Order 12866.

Regulatory Flexibility Act

The Regulatory Flexibility Act is not
applicable to this final rule because the
Natural Resources Conservation Service
is not required by 5 U.S.C. 533, or any
other provision of law, to publish a
notice of proposed rule making with
respect to the subject matter of this rule.

Paperwork Reduction Act and
Government Paperwork Elimination
Act (GPEA)

No recordkeeping or reporting burden
is associated with this rule. NRCS is
committed to compliance with GPEA,
which requires Government agencies, in
general, to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. This rule furthers the
purposes of GPEA by providing for the
electronic dissemination of soil survey
information.

Executive Order 12988

This final rule meets the applicable
standards of Executive Order 12988.

Unfunded Mandates Reform Act of
1995

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995, Public
Law 104—4, NRCS assessed the effects of
this rulemaking action on State, local,
and Tribal governments, and the public.
This action does not compel the
expenditure of $100 million or more by
any State, local, or Tribal governments,
or anyone in the private sector and,
therefore, a statement under section 202
of the Unfunded Mandates Reform Act
of 1995 is not required.

Discussion

Title 7, Code of Federal Regulations,
part 611 implements authorities
provided under several public laws.
Public 74-46 (16 U.S.C. 590a—590f,
590q) authorizes USDA to conduct soil
surveys and publish the results of such
surveys. Public Law 89-560 (42 U.S.C.
3271-3274) directs USDA to make soil
surveys available to meet the needs of
States and other public agencies in
connection with community planning or
natural resource development.

Since 1968, Public Law 90-620 (at 44
U.S.C. 1342) specified that USDA would
publish soil survey reports, printed by
the Government Printing Office and
bound in paper covers. However, that
provision was repealed in 1996 by

Section 384 of the Federal Agriculture
Improvement and Reform Act of 1996,
Public Law 104-127.

Given the repeal of 44 U.S.C. 1342,
there is nothing in law that requires
printing of soil survey information in
the traditional, paper-bound, published
soil survey format. Rather, 42 U.S.C.
3271 specifies that USDA should make
soil survey information available to
meet the needs of States and other
public agencies. Many States and other
agencies now require soil survey
information in electronic format for use
in geographic information systems or
other database systems. Therefore, the
existing rule in 7 CFR 611 is
unnecessarily restrictive and is hereby
being updated to reflect current
technologies, user needs, and changes in
law. The new rule does not prohibit
USDA from printing soil surveys nor
does it require that NRCS change
operational procedures or practices.
Instead, this final rule provides USDA
with flexibility to reduce costs, improve
services, and meet e-Government
initiatives.

List of Subjects in 7 CFR Part 611

Soil conservation.

m Accordingly, for the reasons stated in
the preamble, 7 CFR part 611 is revised
to read as follows:

PART 611—SOIL SURVEYS

Subpart A—General

Sec.
611.1 Purpose and scope.
611.2 Cooperative relationships.

Subpart B—Soil Survey Operations
611.10 Standards, guidelines, and plans.
611.11 Soil survey information.
Subpart C—Cartographic Operations

611.20 Function.
611.21 Availability of aerial photography.
611.22 Availability of satellite imagery.

Authority: 16 U.S.C. 590a—590f, 590q, 42
U.S.C. 3271-3274.

Subpart A—General

§611.1

(a) This part sets forth policy on soil
survey operations of the Natural
Resources Conservation Service (NRCS).

(b) NRCS is responsible for soil survey
activities of the U.S. Department of
Agriculture (USDA). A soil survey
provides:

Purpose and scope.
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(1) An orderly, on-the-ground,
scientific inventory of soil resources
according to their potentialities and
problems of use; and

(2) Information about each kind of soil
in sufficient detail to meet all
reasonable needs of farmers, agricultural
technicians, community planners,
engineers, and scientists in planning
and transferring the findings of research
and experience to specific land areas.

§611.2 Cooperative relationships.

(a) Soil surveys on nonfederal lands
are carried out cooperatively with State
agricultural experiment stations and
other State agencies. The cooperative
effort is evidenced in a memorandum of
understanding setting forth guidelines
for actions to be taken by each
cooperating party in the performance of
soil surveys. Similar cooperative
arrangements exist between NRCS and
other Federal agencies for soil surveys
on Federal lands.

(b) Arrangements for nonfederal
financial participation in the cost of soil
surveys may be made with States,
counties, soil conservation districts,
planning agencies,, and other local
groups.

Subpart B—Soil Survey Operations

§611.10 Standards, guidelines, and plans.

(a) NRCS conducts soil surveys under
national standards and guidelines for
naming, classifying, and interpreting
soils and for disseminating soil survey
information.

(b) A soil survey Memorandum of
Understanding (MOU) is prepared prior
to the start of each soil survey project,
or a work plan is prepared for soil
survey maintenance activities. These
documents provide specific details and
technical specifications to support the
interpretive and data needs of the area
to be surveyed. The MOU is signed by
representatives of NRCS, land grant
universities, and in some States
representatives of other State agencies.
Federal land administering agencies
also sign the MOU if federal lands are
included in the survey.

§611.11 Soil survey information.

(a) Availability. NRCS disseminates
soil survey information to the public by
any of the means described in paragraph
(d) of this section. NRCS makes soil
survey information available as soon as
is practicable following field work or
other soil survey activity that provides
new soil survey information.

(b) Content. Soil survey information
conforms with standards and meets the
needs identified in the soil survey MOU
or work plan as described in § 611.10 of

this part. Soil survey information
includes: (1) Soil maps that delineate
the location and extent of various soil
areas;

(2) Soil characteristics for each of the
soil areas shown on soil maps;

(3) Interpretations of the soil
characteristics; and

(4) Information about the source,
version, and applicability or limitations
associated with the soil survey
information.

(c) Maintenance. Soil survey
information is reviewed on a periodic
basis to ensure that the information
continues to meet evolving needs.

(d) Distribution. Soil survey
information is disseminated to the
public through electronically accessible
maps and reports, electronic access to
data files, or printed documents. To the
extent practicable, as limited by
commonly accepted technology, soil
survey information is disseminated in
electronic form.

(e) Resource conservation plan data.
Information prepared specifically for
use in developing resource conservation
plans for soil conservation district
cooperators is considered confidential.
Soil maps and interpretations prepared
for this use will not be made available
to others without the consent of the
landowner as well as the district
governing body. However, soil survey
information from which the
conservation plan was developed may
be disseminated as described in
paragraph (a) of this section.

Subpart C—Cartographic Operations

§611.20 Function.

The NRCS National Cartography and
Geospatial Center provides cartographic
services needed to carry out NRCS
functions. Cartographic services include
general cartography, photogrammetry,
aerial photography, planimetric and
topographic mapping, drafting, and
specialized types of reproduction.

§611.21 Availability of aerial photography.

The National Cartography and
Geospatial Center obtains necessary
clearance for all aerial photography for
NRCS. New aerial photography of
designated areas in the United States is
obtained yearly by NRCS through
competitive contracting. This
photography is obtained only after it is
determined that imagery of these areas
available from other sources does not
meet NRCS scale and quality
requirements. Orders for reproductions
of NRCS aerial photography are subject
to the fee schedule cited in § 1.2(b) of
this title. Order reproductions from the
National Cartography and Geospatial

center: USDA—National Resources
Conservation Service; P.O. Box 6567,
FWFC-Bldg. 23; 501 W. Felix Street;
Forth Worth, Texas 76115.

§611.22 Availability of satellite imagery.

Cloud-free maps of the United States
based on imagery received from a
satellite are prepared and released to the
pubic by NRCS. The maps offer the first
image of the United States not obscured
by clouds or distortions. Orders or
requests for information should be
directed to the National Cartography
and Geospatial Center, USDA—Natural
Resources Conservation Service; P.O.
Box 6567, FWFC-Bldg. 23; 501 W. Felix
Street; Forth Worth, Texas 76115.
Orders are subject to the fee schedule
cited in § 1.2(b) of this title.

Signed in Washington, DC on September
23, 2004.
Bruce I. Knight,

Chief, Natural Resources Conservation
Service.

[FR Doc. 04—22723 Filed 10-7-04; 8:45 am)]
BILLING CODE 3410-16-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-18819; Airspace
Docket No. 04—ACE-45]

Modification of Class D Airspace; and
Modification of Class E Airspace;
Grand Island, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments, correction.

SUMMARY: This action corrects a direct
final rule; request for comments that
was published in the Federal Register
on Wednesday, September 22, 2004, (69
FR 56690) [FR Doc. 04—21226]. It
corrects an error in the legal description
of the Class E airspace area extending
upward from 700 feet above the surface
at Grand Island, NE.

DATES: This direct final rule is effective
on 0901 UTC, January 20, 2005.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust
Street, Kansas City, MO 64106;
telephone: (816) 329-2524.
SUPPLEMENTARY INFORMATION:

History

Federal Register Document 04—21226,
published on Wednesday, September
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22, 2004, (69 FR 56690) modified the
Class D airspace area, the Class E
airspace area designated as a surface
area, the Class E airspace area
designated as an extension to the Class
D airspace area and the Class E airspace
area extending upward from 700 feet
above the surface at Grand Island, NE.
The modification corrected
discrepancies in the Central Nebraska
Regional Airport airport reference point
used in the legal descriptions, redefined
extensions to the airspace areas and
brought the legal descriptions of the
Grand Island, NE Class E airspace areas
into compliance with FAA Orders
7400.2E, Procedures for Handling
Airspace Matters, and 8260.19C, Flight
Procedures and Airspace. However, the
format of the legal description for the
Class E airspace area extending upward
from 700 feet above the surface was
incorrect.

Accordingly, pursuant to authority
delegated to me, the legal description of
the Class E airspace area extending
upward from 700 feet above the surface
at Grand Island, NE, as published in the
Federal Register on Wednesday,
September 22, 2004, (69 FR 56690) [FR
Doc. 04—-21226] is corrected as follows:

§71.1 [Corrected]

m On page 56692, Column 2, third
paragraph, fifth and sixth lines, delete
“Grand Island VORTAC (lat. 40°59°03”
N., long. 98°1853” W.).”” In the last line
of the same paragraph, change ““Central
Nebraska Regional” to read ‘““Central
Nebraska Regional Airport”.

Issued in Kansas Gity, MO, on September
29, 2004
Paul J. Sheridan,
Manager, Air Traffic Division, Central Region.
[FR Doc. 04-22746 Filed 10-7—-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-204-18825; Airspace
Docket No. 04-ACE-51]

Modification of Class E Airspace;
Harrisonville, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR 71) by revising Class E airspace at
Harrisonville, MO. A review of
controlled airspace for Harrisonville,

MO revealed it does not reflect the
current Lawrence Smith Memorial
Airport airport reference point (ARP)
and is not in compliance with
established airspace criteria. The
airspace area is modified and enlarged
to conform to the criteria in FAA
Orders.

DATES: This direct final rule effective on
0901 UTC, January 20, 2005. Comments
for inclusion in the Rules Docket must
be received on or before November 8,
2004.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-18825/
Airspace Docket No. 04—ACE—-51, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot gov.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5527) is on the plaza level of the
Department of Transportation NASSIF
Building at the above address.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2524.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 modifies
the Class E airspace area extending
upward from 700 feet above the surface
at Harrisonville, MO. An examination of
controlled airspace for Harrisonville,
MO revealed that the Lawrence Smith
Memorial Airport ARP used in the legal
description for this Class E airspace area
is incorrect, the legal description is not
in proper format and the area does not
comply with airspace requirements for
diverse departures as set forth in FAA
Order 7400.2E, Procedures for Handling
Airspace Matters. The criteria in FAA
Order 7400.2E for an aircraft to reach
1200 feet AGL, taking into consideration
rising terrain, is based on a standard
climb gradient of 200 feet per mile plus
the distance from the airport reference
point to the end of the outermost
runway. Any fractional part of a mile is
converted to the next higher tenth of a
mile. This action expands the
Harrisonville, MO Class E airspace area
extending upward from 700 feet above

the surface from a 6.4-mile radius to a
6.9-mile radius of Lawrence Smith
Memorial Airport, corrects the ARP in
the legal description, corrects the legal
description format by adding the city
name to the airport line and brings the
legal description of the Harrisonville,
MO Class E airspace area into
compliance with FAA Order 7400.2E.
This area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9M, Airspace
Designations and Reporting Points,
dated August 30, 2004, and effective
September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
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Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘“‘Comments to
Docket No. FAA-2004-18825/Airspace
Docket No. 04—ACE-51.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE MO E5 Harrisonville, MO

Harrisonville, Lawrence Smith Memorial
Airport, MO

(Lat. 38°36’40” N, long. 94°20°32” W.)

That airspace extending upward from 700
feet above the surface within a 6.9-mile
radius of Lawrence Smith Memorial Airport.
* * * * *

Issued in Kansas City, MO, on September
21, 2004.
Elizabeth S. Wallis,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 04-22610 Filed 10-7-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-18609; Airspace
Docket No. 03—AWP-15]

Establishment of Class E Airspace;
California City, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of the direct final rule,
which establishes Class E airspace at
California City, CA.

DATES: 0901 UTC, November 25, 2004.

FOR FURTHER INFORMATION CONTACT:
Debra Trindle, Air Traffic Division,
Airspace Branch, AWP-520, DOT
Regional Headquarters Building, Federal
Aviation Administration, 1500 Aviation
Boulevard, Lawndale, California 90261,
telephone (310) 725-6613.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on August 11, 2004, (69 FR
487666). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
November 25, 2004. No adverse
comments were received, and thus this

action confirms that this direct final rule
will be effective on that date.

Issued in Los Angeles, California,
September 23, 2004.
John Clancy
Area Director, Western Terminal Operations.
[FR Doc. 04-22611 Filed 10-7—04; 8:45 am]|
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-18827; Airspace
Docket No. 04-ACE-53]

Modification of Class E Airspace;
Hannibal, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR 71) by revising Class E airspace at
Hannibal, MO. A review of the Class E
airspace area extending upward from
700 feet above the surface at Hannibal,
MO revealed it does not reflect the
current Hannibal Municipal Airport
reference point (ARP) and is not in
compliance with established airspace
criteria. This airspace area is enlarged
and modified to conform to FAA
Orders.

DATES: This direct final rule is effective
on 0901 UTC, January 20, 2005.
Comments for inclusion in the Rules
Docket must be received on or before
November 15, 2004.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-18827/
Airspace Docket No. 04—ACE-53, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
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Aviation Administration, 901 Locust
Street, Kansas City, MO 64106;
telephone: (816) 329-2524.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 modifies
the Class E airspace area extending
upward from 700 feet above the surface
at Hannibal, MO. An examination of
controlled airspace for Hannibal, MO
revealed that the Hannibal Municipal
Airport ARP used in the legal
description for this Class E airspace area
is incorrect and that the airspace area
does not comply with airspace
requirements for diverse departures as
set forth in FAA Order 7400.2E,
Procedures for Handling Airspace
Matters. The examination also identified
that the description and dimensions of
the extension to the Class E airspace
area are not in compliance with FFA
Order 8260.19C, Flight Procedures and
Airspace.

This action expands the Hannibal,
MO Class E airspace area extending
upward from 700 feet above the surface
from a 6-mile radius to a 6.5-mile radius
of Hannibal Municipal Airport, corrects
the ARP in the legal description,
decreases the width of the extension
from 2.6 to 2.5 miles each side of
centerline, defines the extension in
terms of the Hannibal nondirectional
radio beacon (NDB), includes the
Hannibal NDB in the legal description
and brings the legal description of the
airspace area into compliance with FAA
Orders 7400.2E and 8260.19C. This area
will be depicted on appropriate
aeronautical charts. Class E airspace
areas extending upward from 700 feet or
more above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9M, Airspace Designations
and Reporting Points, dated August 30,
2004, and effective September 16, 2004,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or

negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and

a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to
Docket No. FAA-2004-18827/Airspace
Docket No. 04—ACE-53.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the National Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and is
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, is amended as
follows:

* * * * *

Paragraph 6005 Class E airsapce areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE MO E5 Hannibal, MO

Hannibal Municipal Airport, MO

(Lat. 39°43°28” N., long. 91°26'37” W.)
Hannibal NDB

(Lat. 39°43’38” N., long. 91°26'55” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Hannibal Municipal Airport and
within 2.5 miles each side of the 159° bearing
from the Hannibal NDB extending from the
6.5-mile radius of the airport to 7 miles
southeast of the NDB.

Issued in Kansas City, MO, on September
29, 2004.
Paul J. Sheridan,
Manager, Air Traffic Division, Central Region.
[FR Doc. 04—22747 Filed 10-8—04; 8:45 am]|
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 232, 240, and 249
[Release No. 34-50486; File No. S7-18-04]
RIN 3235-AJ20

Proposed Rule Changes of Self-
Regulatory Organizations

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.




60288

Federal Register/Vol. 69, No. 159/Friday, October 8, 2004 /Rules and Regulations

SUMMARY: The Securities and Exchange
Commission (“Commission”) is
adopting rule amendments that require
self-regulatory organizations (““SROs”)
to file proposed rule changes
electronically with the Commission,
rather than in paper form. In addition,
the Commission is requiring SROs to
post all proposed rule changes, as well
as current and complete sets of their
rules, on their Web sites. The
Commission is also requiring all
participants in National Market System
Plans (“NMS Plans”) to arrange for
posting on a designated Web site a
current and complete version of the
NMS Plan. Finally, the Commission is
making certain technical amendments to
the requirements for SRO rule changes.
Together, the amendments are designed
to modernize the SRO rule filing process
by making it more efficient and cost
effective. The amendments also should
improve the transparency of the rule
filing process and assure that all SRO
members and other interested persons
have ready access to an accurate, up-to-
date version of SRO rules.

DATES: Effective November 8, 2004,
except § 240.11Aa3-2(b)(8) and

§ 240.19b—4(m), shall be effective May 9,
2005.

FOR FURTHER INFORMATION CONTACT:
Florence Harmon, Senior Special
Counsel (202-942-0773); Elizabeth
Badawy, Accountant (202—-942-0740);
Joseph Morra, Special Counsel (202—
942-0781); Sonia Trocchio, Special
Counsel (202-942-0753); Cyndi N.
Rodriguez, Special Counsel (202—942—
4163); Michael L. Milone, Special
Counsel (202—942-0179) (clearance and
settlement SROs); Timothy Fox,
Attorney (202-942-0146); Molly Kim,
Attorney (202—942-8987), Division of
Market Regulation, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, DC 20549-1001.

SUPPLEMENTARY INFORMATION:
1. Introduction

On March 30, 2004, the Commission
proposed changes to the process by
which SROs file proposed rule changes
with the Commission that were
designed to make the process more
efficient and transparent, while
reducing costs for the SROs and the
public.? The Commission proposed
amending Rule 19b—4 and Form 19b—4
to (1) require SROs to file proposed rule
changes with the Commission
electronically, rather than in paper
format; (2) mandate that SROs promptly
post on their Web sites a copy of all

1 Securities Exchange Act Release No. 49505
(March 30, 2004), 69 FR 17864 (April 5, 2004).

proposed rule changes filed with the
Commission; (3) require SROs to
maintain a current and complete version
of their rules on their Web sites; and (4)
make certain technical amendments to
clarify Rule 19b—4 and to reflect current
practice. The Commission also solicited
comment on whether the participants in
NMS Plans should be required to post
on a public Web site to be designated by
the Plan participants a current version
of the applicable Plans, as well as
amendments to such Plans, no later than
the next business day after effectiveness
of such Plan or amendment.

The Commission received 21
comment letters in response to its
request for comments.2 Commenters
expressed general support for the
proposal, commending the
Commission’s efforts to make the rule
filing process more efficient and
transparent and to reduce costs,? and

2 See letters and emails to Jonathan G. Katz,
Secretary, Commission, from: James J. Angel, Ph.D.,
CFA, Associate Professor of Finance, McDonough
School of Business, Georgetown University, dated
May 14, 2004 (““‘Angel”); Barry S. Augenbraun,
Senior Vice President, Raymond James Financial,
Inc, dated April 22, 2004 (“Raymond James”);
Charlotte M. Bahin, Senior Vice President,
Regulatory Affairs, America’s Community Bankers,
dated June 3, 2004 (““ACB”); R. Gerald Baker,
Compliance and Regulatory Consultant, dated June
4, 2004 (“Baker”); Kim Bang, President, Bloomberg
Tradebook LLC, dated June 8, 2004 (“BT”); Donald
F. Donahue, President, National Securities Clearing
Corporation, dated July 16, 2004 (“NSCC”); Dorothy
M. Donohue, Associate Counsel, Investment
Company Institute, dated June 4, 2004 (“ICI");
Edward S. Knight, Executive Vice President, The
Nasdaq Stock Market, Inc., dated June 14, 2004
(“Nasdaq”); Michael L. Kosoff, dated June 16, 2004
(“Kosoff’’); Joanne Moffic-Silver, General Counsel
and Corporate Secretary, Chicago Board Options
Exchange, Inc., dated June 16, 2004 (“CBOE”);
William H. Navin, Executive Vice President,
General Counsel and Secretary, The Options
Clearing Corporation, dated May 27, 2004 (“OCGC”);
Ellen J. Neely, Senior Vice President and General
Counsel, Chicago Stock Exchange, Inc., dated June
4, 2004 (“CHX”); Junius W. Peake, Monfort
Distinguished Professor of Finance, Kenneth W.
Monfort College of Business, University of Northern
Colorado, dated May 4, 2004 (‘‘Peake”); Edward L.
Pittman, Esq., Thelen Reid & Priest LLP, dated May
28, 2004 (“Thelen”); John Polanin, Jr., Chairman,
SIA Self-Regulation and Supervisory Practices
Committee, Securities Industry Association, dated
June 4, 2004 (“‘SIA”); Michael J. Ryan, Jr., Executive
Vice President and General Counsel, American
Stock Exchange LLC, dated June 15, 2004
(“Amex”’); Thomas W. Sexton, Vice President and
General Counsel, National Futures Association,
dated June 4, 2004 (“NFA”); Michael J. Simon,
Senior Vice President and Secretary, International
Securities Exchange, Inc., dated June 4, 2004
(“ISE”); Joseph Smith, Feldman Weinstein LLP,
dated April 13, 2004 (“Smith”); Darla C. Stuckey,
Corporate Secretary, New York Stock Exchange,
Inc., dated July 14, 2004 (“NYSE”); and Elisse B.
Walter, Executive Vice President, Regulatory Policy
and Programs, National Association of Securities
Dealers, Inc., dated June 7, 2004 (“NASD”).

3CBOE at 1; BT at 1; Amex at 1; Nasdaq at 1;
NASD at 1; CHX at 1; NFA at 1; ACB at 1; Thelen
at 1; OCC at 1; NYSE at 1; SIA at 1-2; ISE at 1; Baker
at 1; Angel at 1; Peake at 1; Raymond James at 1;
Smith at 1; ICI at 1; Baker at 1.

suggested other ways to improve the
process. The Commission has
determined to adopt the amendments
substantially as proposed, with some
modifications to address some of the
comments the Commission received.
Twenty-seven SROs 4— the 13 national
securities exchanges, the 11 clearing
agencies, and the two national securities
associations and the Municipal
Securities Rulemaking Board—are
subject to these amendments. The
Commission also is providing further
clarification and guidance on the
application of amended Rule 19b—4.

II. Amendments to Rule 19b-4

A. Electronic Filing

The Commission proposed to
modernize the rule filing process by
requiring SROs to file proposed rule
changes electronically with the
Commission through a Web-based
system. To implement electronic filing
of SRO proposed rule changes, the
Commission proposed to amend Rule
19b—4 and Form 19b—4 to require SROs
to file all proposed rule changes on
Form 19b—4, and any amendments to
Form 19b—4, electronically with the
Commission in accordance with the
procedures and in the format specified
in Rule 19b—4 and Form 19b—4. Each
SRO would be given access to a secure
Web site, the Electronic Form 19b—4
Filing System (“EFFS”’), which would
enable authorized individuals at the
SRO to file with the Commission an
electronic Form 19b—4 on behalf of the
SRO. Each SRO would determine which
individual or individuals to supply with
User IDs and passwords to allow access
to the secure Web site. The current
requirement in Form 19b—4 that SROs
submit multiple paper copies of
proposed rule changes to the
Commission would be eliminated.
Under the proposal, a proposed rule
change would be deemed filed with the
Commission on the business day that
the SRO electronically submits the

4 American Stock Exchange LLC, Boston Stock
Clearing Corporation, Boston Stock Exchange, Inc.,
Chicago Board Options Exchange, Inc., Chicago
Mercantile Exchange, Inc., Chicago Stock Exchange,
Inc., The Depository Trust Co., Emerging Markets
Clearing Corporation, Fixed Income Clearing
Corporation, INET Futures Exchange, LLC,
International Securities Exchange, Inc., Midwest
Clearing Corporation, Midwest Securities Trust Co.,
Municipal Securities Rulemaking Board, National
Association of Securities Dealers, Inc., National
Futures Association, National Securities Clearing
Corporation, The National Stock Exchange, Inc.
(f/k/a Cincinnati Stock Exchange, Inc.), New York
Stock Exchange, Inc., NQLX, LLC, One Chicago,
LLC, The Options Clearing Corporation, Pacific
Exchange, Inc., Pacific Clearing Corporation, Pacific
Securities Depository Trust, Co., Philadelphia Stock
Exchange, Inc., and Stock Clearing Corporation of
Philadelphia.
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proposed rule change to the
Commission, as long as (1) the
Commission receives the proposed rule
change on or before 5:30 p.m., eastern
standard time or eastern daylight saving
time, whichever is currently in effect;
and (2) the SRO files the proposed rule
change in accordance with the
requirements of Rule 19b—4 and Form
19b—4, as amended.

On the rare occasion where an SRO
may be unable to file documents
electronically, such as comment letters
that the SRO received in advance of
filing the proposed rule change with the
Commission, exhibits, and proprietary
information subject to a request for
confidential treatment, the
Commission’s proposal retained the
flexibility to allow SROs to file portions
of a proposed rule change in paper
format under limited circumstances.

Regarding signature requirements, the
Commission proposed to amend Form
19b—4 so that a “duly authorized
officer”” of an SRO would be required to
file proposed rule changes with an
electronic signature. Additionally, the
proposal would require each duly
authorized signatory to obtain a digital
ID to provide both the Commission and
the SRO with further assurances about
the authenticity and integrity of the
electronically-submitted Form 19b—4.
Each signatory also would be required
to manually sign the Form 19b—4,
authenticating, acknowledging, or
otherwise adopting his or her electronic
signature that is attached to or logically
associated with the filing. In accordance
with Rule 17a—1 under the Securities
Exchange Act of 1934 (“Act”), the SRO
would be required to retain that manual
signature page of the rule filing,
authenticating the signatory’s electronic
signature, for not less than five years
after the Form 19b—4 is filed with the
Commission, and, upon request, furnish
a copy of it to the Commission or its
staff.

Generally, commenters embraced the
concept of electronic filing of proposed
rule changes with the Commission.5
Some commenters offered suggestions of
ways they believe the Commission’s
proposal could be improved. For
example, six commenters believe that
SROs should retain the ability to file
paper copies of proposed rule changes
with the Commission in limited
circumstances, such as instances where
there are computer malfunctions or
systems outages.® Three commenters

5CBOE at 1-2; ICI at 1-2; Amex at 1; CHX at 1;
NASD at 2; ISE at 1; NFA at 2.

6 CBOE at 2; NASD at 3; CHX at 1-2; NFA at 2;
OCC at 1-2; NYSE at 1. Similarly, one commenter
suggested that if technical difficulties prevent an

suggested the Commission extend the
requirement for electronic filing to
include other types of proposed rule
changes and filings with the
Commission.” Four commenters offered
suggested revisions to electronic Form
19b—4 as proposed.?

A number of commenters focused on
the proposal’s requirement that a paper
signature page of the Form 19b—4 be
manually signed by a duly authorized
signatory and retained by an SRO.9
While one commenter did not object to
the record keeping requirements for the
hard copy of a signature page,1° other
commenters objected to the requirement
that a duly authorized signatory sign
and an SRO retain a paper signature
page, saying the requirements were
unnecessary.!!

The Commission is adopting the
amendments regarding electronic filing
of SRO proposed rule changes
substantially as proposed. 12 The
Commission believes that requiring
SROs to file proposed rule changes
electronically will have many benefits,
including (1) a reduction in the amount
of time and labor required to process

SRO from filing a proposed rule change
electronically, an SRO should be excluded from
posting the proposed rule change on its Web site
if the same technical issues involve its Web site.
CHX at 2. Another commenter suggested the
Commission include an explicit exemption for the
posting of proprietary information on the SRO’s
Web site. NSCC at 2.

7 NFA requests that the requirement for electronic
filing be extended to include proposed rule changes
filed pursuant to Form 19b—7. NFA at 1-2. ACB
encourages the Commission to require the PCAOB
to file proposed rule changes electronically. ACB at
2. One commenter suggested that all filings by SROs
and alternative trading systems, including Forms 1
and periodic supplemental filings, should be
electronic and available to the public on EDGAR.
Angel at 1-3.

8CBOE at 4; Nasdaq 2; NFA at 2; NYSE at 3.

9 See generally, CBOE at 2; NASD at 3; CHX at
2; OCC at 3; NYSE at 3.

10NFA at 4.

11 See, e.g., NASD at 3; CHX at 2; NYSE at 3.

12 Section 3(a)(26) of the Act, 15 U.S.C. 78c(a)(26),
defines the term “self-regulatory organization” to
mean any national securities exchange, registered
securities association, registered clearing agency,
and, for purposes of section 19(b) and other limited
purposes, the Municipal Securities Rulemaking
Board (“MSRB”). Currently, there are 27 SROs that
file proposed rule changes with the Commission.
Section 107 of the Sarbanes-Oxley Act of 2002
provides that the Public Company Accounting
Oversight Board (“PCAOB”) shall file proposed rule
changes with the Commission “as if the Board were
a registered securities association for purposes of
that section 19(b). * * *” 15 U.S.C. 7217(b)(4).
Because PCAOB rule filings are not tracked by the
SRO Rule Tracking System (“SRTS”), the Division
of Market Regulation’s (“Division”) internal
tracking database for rule filings, the Commission
is not requiring, at this time, the PCAOB to file
electronically its proposed rules. Further, as the
proposal for web posting of proposed and final SRO
rules is designed to make the SRO rule filings in
the SRTS accessible to the public in a uniform
manner, the Commission does not intend for these
proposed amendments to apply to the PCAOB.

SRO rule filings by eliminating paper
delivery, photocopying, and
distribution; (2) a reduction in costs for
SROs; (3) more efficient use of
Commission resources; and (4) more
efficient and accurate monitoring by
Commission staff of proposed rule
changes due to the integration of SRO
electronic filing with the SRTS, the
internal Commission database that
tracks these filings.

Therefore, as of 5:30 p.m. eastern
standard time on November 5, 2004, the
Commission will no longer accept SRO
proposed rule changes in paper format.
Beginning at 9 a.m. eastern standard
time on November 8, 2004, SROs will be
required to file all Forms 19b—4 and any
amendments to Forms 19b—4
electronically, according to the
procedures and in the format described
in Rule 19b—4 and Form 19b—4, as
amended. SROs will gain access to a
secure Web site to enable authorized
individuals to file proposed rule
changes with the Commission
electronically. Proposed rule changes
will be deemed filed on the business
day the Commission receives the
proposed rule change electronically,
provided the Commission receives the
filing before 5:30 p.m. eastern standard
time or eastern daylight saving time,
whichever is in effect at the time of
filing, and it is filed in accordance with
Rule 19b—4 and Form 19b—4 as
amended.!3 The Commission has
eliminated the requirement that SROs
submit multiple paper copies of
proposed rule changes.

The Commission recognizes that in
rare circumstances SROs may be unable
to file certain documents electronically
with the Commission. Therefore, under
limited circumstances, the Commission

13 The Commission believes that to be filed, a
proposed rule change must be accurate, consistent,
and complete in order to provide the public with
an opportunity to meaningfully comment on the
proposal. SROs must provide all of the information
requested in Form 19b—4, including the exhibits,
and must present the information in a clear and
comprehensible manner. The Commission
encourages SRO staff to review carefully proposed
rule changes to ensure, among other things, that the
filings: (1) Contain a properly completed Form 19b—
4; (2) contain a clear and accurate statement of the
authority for, and basis and purpose of, such
proposed rule change, including the impact on
competition; (3) contain a summary of any written
comments received by the SRO; and (4) state that
the proposal is not inconsistent with the existing
rules of the SRO, including any other rules
proposed to be amended. Currently, filings that do
not comply with these conditions are deemed not
filed and returned to the SRO. Consistent with the
requirements of Rule 19b—4 and Form 19b—4,
electronically filed proposed rule changes that do
not comply with the foregoing will continue to be
returned to the SRO, electronically, and consistent
with current practice, will be deemed not filed with
the Commission until all required information has
been provided.
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will allow SROs to file documents in
paper format.¢ For example, the
Commission will allow SROs to file
materials for which confidential
treatment is requested in paper format.
In addition, the Commission will allow
SROs to file, in paper format, comment
letters that the SRO received from its
members before the SRO filed the
proposed rule change with the
Commission, so long as the SRO has
demonstrated it is unable to convert the
comment letters to electronic format.
However, the Commission notes that,
given advances in technology, it is
increasingly simple and economical for
SROs to scan paper documents for
conversion to electronic format, so the
ongoing need for this exception should
be limited and of relatively short
duration.

The Commission has determined that
an explicit exception from the electronic
rule filing requirements for
“emergency’’ situations is unnecessary.
Proposed rule changes are usually not
so time-sensitive that failure to file them
with the Commission on a particular
date will result in negative
consequences to SROs, their members,
or investors.15 In the rare situation
where an SRO can demonstrate to the
Commission that its inability to file a
proposed rule change electronically on
that particular date will cause harm to
the SRO, its members, or investors, the
Commission would consider
appropriate relief to enable the SRO to
file the proposed rule change in paper
format. In such emergency situations,
the Commission could consider an
SRO’s exemption request from the
electronic rule filing requirements of
section 19(b) of the Act pursuant to Rule
0-12 of the Act 16 and section 36(a)(1) of
the Act17 “to the extent that such

14This exception from electronic filing does not
apply to the Form 19b—4 and Exhibit 1 but will only
be applicable to Exhibits 2 and 3 of the Form and
any documents filed pursuant to a request for
confidential treatment pursuant to the Freedom of
Information Act, 5 U.S.C. 552.

15 Most proposed rule changes filed pursuant to
section 19(b)(2) of the Act are published for notice
and comment and approved not sooner than the
30th day after notice of filing of the proposed rule
change appeared in the Federal Register. With
regard to proposed rule changes filed pursuant to
section 19(b)(3)(A) of the Act, the Commission
believes that the failure to file these proposed rule
changes on a particular date will not result in harm
to SROs, their members, or investors. If an SRO
wishes to extend an existing pilot program by filing
a proposed rule change pursuant to section
19(b)(3)(A) of the Act, and Rule 19b—4(f)(6)
thereunder, the SRO should file the proposed rule
change in advance of the last business day before
the pilot’s expiration, to ensure that the
Commission receives the proposed extension in a
timely fashion to prevent a lapse in the pilot’s
operation.

1617 CFR 240.0-12.

1715 U.S.C. 78mm(a)(1).

exemption is necessary or appropriate
in the public interest, and is consistent
with the protection of investors.” In
making such findings, the Commission
would consider important the existence
of factors such as (1) an extended
electronic outage at the SRO facility or
at the Commission; (2) a pressing need
for implementation of the proposed rule
change; and (3) a failure of back-up
facilities.’® The Commission notes that
SROs, in their business continuity
planning, should ensure that they have
appropriate back-up facilities to
accommodate electronic filing of
proposed rule changes.

Some commenters objected to the
proposed provision that would require
each duly authorized signatory to a
proposed rule change to manually sign
the Form 19b—4, authenticating,
acknowledging, or otherwise adopting
his or her electronic signature, and the
requirement that the SRO retain that
manual signature page of the rule filing
for not less than five years after the
Form 19b—4 is filed with the
Commission pursuant to Rule 17a—1
under the Act. With the advent of
electronic filing, the administrative
burden on SROs should be significantly
reduced. The Commission believes the
authentication and related
recordkeeping requirements are
necessary to assure the integrity of the
electronic rule filing process and does
not believe they are unduly
burdensome. Accordingly, the
Commission has determined to adopt
the provisions as proposed.

B. Posting of Proposed Rule Changes on
SRO Web Sites

The Commission also proposed to
amend Rule 19b—4 to require each SRO
to post all proposed rule changes, and
any amendments thereto, on its public
Web site no later than the next business
day after filing with the Commission.
Under the proposal, a copy of the
complete proposed rule change would
continue to be made available in the
Commission’s Public Reference Room.
The Commission stated that requiring
SROs to post proposed rule changes and
amendments on their public Web sites
promptly after filing with the
Commission would (1) provide
interested persons with quick access to

18 Additionally, in emergency situations, where
an SRO can demonstrate that implementation of a
proposed rule change is necessary for the protection
of investors, the maintenance of fair and orderly
markets, or the safeguarding of securities or funds,
section 19(b)(3)(B) of the Act permits the
Commission to put the proposed rule change into
effect summarily. In such situations, the SRO will
be required to file the proposed rule change
promptly thereafter pursuant to section 19b(3)(B) of
the Act. 15 U.S.C. 78s(b)(3)(B).

proposed rule changes; (2) facilitate the
ability of interested persons to comment
on proposed rule changes; (3) eliminate
SRO expenses currently used to monitor
the Commission’s Public Reference
Room for proposed rule changes filed by
other SROs; and (4) enhance the
transparency of the rule filing process
by providing ready access to proposed
rule changes and facilitating public
comment on them. The Commission
also solicited comment on whether the
SRO should update its Web site to
reflect proposed rule filings that are
deemed not properly filed and returned
to the SRO or withdrawn by the SRO.

In general, commenters supported the
proposed requirement that SROs post
their proposed rule changes and
amendments to proposed rule changes
on their Web sites, citing greater public
access to information on a uniform
basis, 19 improved ability to monitor and
comment on proposed SRO rule
changes,?° and improved ability to
inform SRO members, investors,
regulators, and other interested parties
about SRO rulemaking efforts.21

With regard to the proposed provision
that SROs post on their public Web sites
all proposed rule changes and
amendments no later than the next
business day after filing them with the
Commission, the commenters’ response
was varied. Two commenters expressed
general support for this requirement,22
and one commenter stated a one-day
grace period for proposals that are filed
pursuant to section 19(b)(3)(A) of the
Act is too long.23 One commenter asked
for clarification to determine whether a
proposed rule change filed after 5:30
p.-m. must be posted on its Web site the
following business day or after two
business days.24

Four commenters stated that the next
business day posting requirement is too
short a timeframe for SROs to
reasonably comply.25 Instead, these

19]SE at 1.

20 SIA at 2.

21NASD at 7.

22 SIA at 2; ICT at 1-2.

23 Thelen at 2. The commenter said that there are
instances where “SROs will begin assessing fees
based on the new rules before any members of the
industry affected by the filing have had a chance
to review them.” Id. According to the commenter,
proposed rule changes should be given the same
transparency as Commission rule proposals and the
electronic filings of public companies. Id.

24CBOE at 2. The Commission notes that a
proposed rule change filed after 5:30 p.m. would
not be considered filed on that business day. Thus,
determination of the time period for Web site
posting of the proposed rule change would be
calculated from the next business day.

25 NASD at 7-8; CHX at 2; NFA at 2—-3; OCC at
3.
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commenters suggested alternatives
ranging from two to five days.26

The Commission has decided to adopt
an amendment requiring SROs to post
proposed rule changes on their public
Web sites within two business days,
instead of within one business day as
proposed. The Commission believes all
market participants, investors, and other
interested parties should have access to
SRO proposed rule changes filed with
the Commission, and any amendments,
as soon as practicable and, given the
concerns expressed by commenters, that
a two-business-day timeframe strikes
the appropriate balance. The
Commission notes that an SRO controls
the timing of filing proposed rule
changes and amendments and can
assure that its technology staff is
prepared to post the proposed rule
change on the SRO’s public Web site
within two business days of filing with
the Commission.2” The Commission is
also adopting amendments requiring
SROs to remove proposed rule filings
that are deemed not properly filed and
returned to SROs or withdrawn by SROs
from their Web sites within two
business days from Commission
notification of improper filing or SRO
withdrawal of the proposed rule.28

C. Posting of Current and Complete Rule
Text on SRO Web Sites

The Commission proposed to amend
Rule 19b—4 to require SROs to post and
maintain a current and complete version
of their rules on their public Web sites.
Under the proposal, each SRO would be
required to update its public Web site to
reflect changes to its rules no later than
the next business day after it has been
notified by the Commission that the
Commission has approved a proposed
rule change, or in the case of proposed
rule changes filed pursuant to section
19(b)(3)(A) of the Act, that the
Commission has issued a release
providing notice of filing and immediate
effectiveness of a proposed rule change.

26 NASD at 7-8 (five days); CHX at 2 (three days);
NFA at 2-3 (two or three days); OCC at 3 (suggests
Commission rules provide SROs with additional
time to post proposed rule changes when an SRO’s
Web site is unavailable for modifying content, such
as during unexpected maintenance which could
affect its ability to post a rule filing within the
required timeframe).

27 Once the Commission has approved a proposed
rule change filed pursuant to section 19(b)(2) of the
Act or the 60-day abrogation period has expired of
a proposed rule change filed pursuant to section
19(b)(3)(A) of the Act, and the SRO has updated its
rules posted on its Web site pursuant to Rule 19b—
4(m), the Commission would not require SROs to
continue posting the Form 19b—4 on their Web
sites. An SRO, of course, may elect to archive such
documents on the SRO’s Web site.

28 A screen within EFFS will indicate that a rule
filing has not been properly filed and has been
returned to the SRO.

The Commission proposal that one
business day be the timeframe for
posting changes to SRO rules was
designed to ensure that interested
persons would have prompt access to
accurate and complete SRO rules, while
allowing SROs sufficient time to comply
with the posting requirement.29

The Commission believes that prompt
posting of current and complete rule
text on SRO Web sites will enhance
compliance with SRO rules and provide
interested parties with easy access to
current, reliable, and complete versions
of SRO rules.

Eleven commenters expressed general
support for requiring SROs to post and
maintain a current and complete version
of their rules on their public Web
sites.30 Some commenters provided
additional suggestions relating to the
posting of SRO rules on SRO Web
sites.31

While there was support for requiring
SROs to update their Web sites to reflect
changes to their rules within one
business day after Commission
notification of the Commission’s
approval of proposed rule changes,32
several commenters believe that the
requirement does not provide the SROs
with enough time to comply.33 The
commenters offered many alternatives
to the one-business-day posting
requirement, ranging from three
business days 34 to 15 business days.3®
Others suggested that the Commission
allow SROs the flexibility to decide
when to update their Web sites with
approved rules or effective-upon-filing
rule changes.36

The Commission has determined to
adopt an amendment requiring SROs to
post and maintain a current and
complete version of their rules on their
public Web sites within two business
days after electronic notification by the
Commission that the Commission has
approved a proposed rule change, or in

29 Under the proposal, if the Commission
approved a proposed rule change, but an SRO does
not intend to implement the change upon approval,
an SRO would be required to indicate clearly the
implementation date in the pertinent rule text.

30 CBOE at 2; Amex at 1; NASD at 9; CHX at 3;
ICI at 2; Thelen at 2; Raymond James at 1; NYSE
at 2; SIA at 4; ISE at 1; NFA at 3.

31 See, e.g. Kosoff at 1-2 (extend requirement to
include access to an archive of past rules and
regulations and provide a link to their rules from
the SEC’s Web site; also, require SRO Web sites to
provide links to all relevant Securities Acts). See
also NYSE at 3 (SEC may wish to post all of the
SROs’ rules on the Commission’s Web site).

32ICI at 2.

33 See Amex at 2; Nasdaq at 2; NASD at 9-10;
CHX at 3—4; NFA at 3; OCC at 2—-3; NYSE at 2.

32 CHX at 3-4.

35NASD at 10.

36 See, e.g., Nasdaq at 2; NASD at 9-10, NYSE at
2.

the case of proposed rule changes filed
pursuant to section 19(b)(3)(A) of the
Act, that the Commission has issued a
release providing notice of filing and
immediate effectiveness of a proposed
rule change. The Commission believes it
is critical to assure interested persons
have prompt access to accurate and
complete SRO rules and does not
believe that a two-business-day
timeframe is impractical or unduly
burdensome on SROs. An SRO is well
aware of rule language it has proposed
in advance of Commission approval.
During the notice and comment period,
the SRO should take steps to ensure that
its Web site will be updated to reflect
the new rule language within two
business days of electronic notification
by the Commission that it has approved
the proposed rule change.

Four commenters expressed concern
about the manner in which the
Commission will provide notice to an
SRO that the Commission has approved
a proposed rule change or issued notice
of a proposed rule change filed pursuant
to section 19(b)(3)(A) of the Act.37 In
this regard, the Commission has
determined to and will develop an
affirmative electronic notification to
SROs via EFFS, the Web-based
electronic rule filing system, that a
proposed rule change has been
approved or an effective-upon-filing
rule change has been noticed by the
Commission. The Commission expects
to have an electronic notification to be
made through a specific EFFS screen
that provides multiple users at the SRO
access to an electronic version of the
Commission’s approval order or notice
of effective-upon-filing rule. To allow
time for development of such electronic
notification process, the Commission is
delaying effectiveness of the
requirement for SRO rules to be updated
on the relevant Web site within two
business days following notification of
approval or notice by the Commission.38
With such electronic notification in
place, the Commission believes that the
proposed amendments will provide an
efficient and prompt procedure for it to
notify SROs of approval of a proposed
rule change or notice of an effective-
upon-filing rule.

Accordingly, an SRO should have
immediate notice of the event that
triggers its duty to update its rules
within two business days. The

37 Amex at 1-2; NASD at 10-11; OCC at 2; NYSE
at 2.

38 Despite the delayed effective date for
implementation of Web site posting of complete
and current rule text, the Commission encourages
SROs to seriously consider posting updated rule
text on their Web sites as soon as possible to further
transparency and the other goals described herein.
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requirement to update Web site rule text
will run from the business day that the
SRO receives an electronic notification
via EFFS from the Commission, not the
date of the Commission order or notice
of proposed rule change filed pursuant
to section 19(b)(3)(A) of the Act. To
accommodate the systems changes
necessary to commence electronic
notification to the SROs through EFFS,
however, the Commission is delaying
implementation of this requirement
until May 9, 2005.

D. Electronic Posting of National Market
System Plans

In the Proposing Release, the
Commission requested comment on
whether plan administrators for each of
the seven NMS Plans 39 should post on
their Web sites or on a separate Plan
Web site a current version of the NMS
Plans, as well as proposed amendments
to these Plans within the one-business-
day timeframe proposed for SROs.

The Commission received five
comments on this issue.40 All of the
commenters supported the general idea
of making the NMS Plans available on
public Web sites,*! whether it is through
the Plan administrator,42 the
Commission’s Web site,*3 or through
hyperlinks from SRO Web sites to a
central Web site where NMS Plan
information will be maintained.4* While
supporting the concept of Web posting
of NMS Plans, two commenters
expressed concerns about the applicable
timeframe for updating on-line NMS
Plan information and the need for
flexibility to accommodate unusual
circumstances.4®

The Commission has decided to adopt
a rule that will require each participant
in an effective NMS Plan to ensure that
a current and complete version of the
Plan is posted on a Plan Web site or on
a Web site designated by Plan
participants within two business days
after notification by the Commission of
effectiveness of such Plan. Each
participant in any effective NMS Plan
also will be required to ensure that the
Web site is updated to reflect
amendments to such Plan no later than
two business days after the Plan
participants have been notified by the
Commission of its approval of a
proposed amendment pursuant to Rule

3969 FR 17864, 17868.

40NASD at 7; Thelen at 3; OCC at 2; BT at 2;
NYSE at 2.

41NASD at 7; Thelen at 3; OCC at 2; BT at 2;
NYSE at 2.

42 See, e.g., NASD at 7.

43 See, e.g., Thelen at 3.

44 NYSE at 2.

45NYSE at 2; OCC at 2.

11Aa3-2(c) of the Act.46 If the
amendment is not effective for a certain
period, the Plan participants will be
required to clearly indicate the effective
date in the relevant text of the Plan. The
Plan participants will also be required
to post any proposed amendments filed
pursuant to Rule 11Aa3-2(b) of the
Act?7 on a Plan Web site or a designated
Web site within two business days after
the filing of the proposed amendments
with the Commission.48 The Plan
participants will be required to remove
from the Web site within two business
days any proposed amendment that they
determine to withdraw. Each Plan
participant will be required to provide

a link to the Web site with the current
version of the Plan. The Commission,
however, is delaying implementation of
these requirements until May 9, 2005, to
allow Plan participants to make
arrangements for proper compliance
with these provisions.*?

E. Amendments to Rule 19b—4

The Commission received no
comments on the proposed amendment
to Rule 19b—4(e) and is adopting it as
proposed. Rule 19b—4(e) establishes the
rule filing requirements for “new
derivative securities products.” The
amendment clarifies that the term “new
derivative securities product” does not
include a single equity option or a
security futures product. Regarding the
proposed amendment clarifying that fee
changes applicable to non-members and
non-participants must be filed under
section 19(b)(2) of the Act and not
section 19(b)(3)(A)(ii), the Commission
received three comments.?° One
commenter expressed support for the
amendment, stating the clarification is
important because the rationale for
automatically effective fees (that SRO
members would already have had an

4617 CFR 240.11Aa3-2(c). A Plan participant
encountering difficulties in ensuring that a current
and complete Plan is posted pursuant to the rule
may apply to the Commission for appropriate relief.

4717 CFR 240.11Aa3-2(b).

48 Once the Commission has approved pursuant
to Rule 11Aa3—-2(c) an amendment to an NMS Plan
filed pursuant to Rule 11Aa3-2(b), and the NMS
Plan participants have updated the Plan posted on
the Web site pursuant to Rule 11Aa3-2(b)(8), the
Commission would not require NMS Plan
participants to continue posting the amendment on
the Web site. NMS Plan participants, of course, may
elect to archive such documents on the Web site.

49 The Options Linkage Authority currently posts
an updated version of the Options Linkage Plan on
the Options Clearing Corporation’s Web site at
http://www.optionsclearing.com. Despite the
delayed effective date for implementation of the
Web site posting requirements, the Commission
would encourage NMS plan participants to
seriously consider Web site posting of NMS Plans,
and any amendments, as soon as possible to further
transparency and the other goals described herein.

50 BT; Nasdaq; NSCC.

opportunity to review and pass on fee
changes before they were filed with the
Commission) does not apply to fees
assessed on non-members.5* One
commenter stated the proposed
amendment is inconsistent with the
plain meaning of the Act, which makes
no distinction between members and
non-members.?2 Another commenter
said the Commission failed to provide
any rationale for the proposed
amendment and that there are certain
fees for which there is no reason to
require Commission approval.53 The
commenter cites (1) fees charged to non-
participants for services available to
participants at the same price; (2) fees
charged to non-participants for
compilations of information available
from other sources; and (3) fees charged
to non-participants for services not
incidental to its business (e.g., rent for
unused space) as examples.54

The Commission is adopting as
proposed these amendments to clarify
Rule 19b—4 and reflect current practice.
First, the Commission is amending Rule
19b—4(e), which addresses rule filing
requirements applicable to “new
derivative securities products,” to
clarify that that term does not include
a single equity option or a security
futures product.5® Second, in 1979, the
Commission stated that it would require
notice and comment before a proposed
rule change becomes operative that
establishes or charges a due, fee, or
other charge applicable to non-members
of, or non-participants in an SRO
because ‘“[n]Jon-members or non-
participants do not have a direct voice
in the selection of the governing body of
the self-regulatory organization
proposing the rule change or the
administration of the organization’s
affairs.” 36 As the Commission
explained, “‘the first opportunity [of
non-members and non-participants] to
comment generally occurs only after the
proposed rule change has become
effective under section
19(b)(3)(A)(ii).” 57 The Commission
wants to assure that these persons have

51BT at 1.

52Nasdaq at 2.

53NSCC at 3.

54]d.

55 See Securities Exchange Act Release No. 40761
(December 8, 1998), 63 FR 70952 (December 22,
1998). As the options markets already had listing
standards for single equity options that addressed
relevant regulatory concerns, the Commission did
not intend for SROs to comply with Rule 19b—4(e)
for single equity options. Similarly, the Commission
did not intend to include traditional issuer warrants
and traditional convertible securities in the
definition of “new derivative securities product.”
Id. at 70956.

56 See Securities Exchange Act Release No. 15838
(May 18, 1979), 44 FR 30924 (May 29, 1979).

571d.
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a meaningful opportunity to comment
before the effective date of the proposed
rule change, even when member or
participant fees are equivalent or are for
items the SRO views as incidental or
available from other sources. The
changes to Rule 19b—4(f)(2) codify the
Commission’s previously stated position
that a proposed fee change applicable to
non-members and non-participants
must be filed under section 19(b)(2) of
the Act for full notice and comment.58

F. Technical Amendments to Regulation
S-T

Regulation S-T 59 currently states that
all Exchange Act filings, except for
Form 25,50 must be submitted in paper
format. The Commission is adopting as
proposed a technical amendment to
Regulation S-T to reflect that the Form
19b—4 will be filed electronically.

III. Paperwork Reduction Act

Rule 19b—4 and Form 19b—4 contain
“collection of information
requirements”” within the meaning of
the Paperwork Reduction Act of 1995.61
Accordingly, the Commission submitted
the information to the Office of
Management and Budget (“OMB”’) for
review in accordance with 44 U.S.C.
3507 and 5 CFR 1320.11. OMB
approved the new collection of
information titled ‘“Rule 19b—4 Filings
with Respect to Proposed Rule Changes
by Self-Regulatory Organizations” (OMB
Control Nos. 3235-0045). OMB also
approved the collection of information
titled “Rule 19b—4(e) under the
Securities Exchange Act of 1934” (OMB
Control No. 3235-0504). Compliance
with Rule 19b—4 and Form 19b—4 is
mandatory.62 An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid control number. Any
information filed with the Commission
will be made publicly available.

In the Proposing Release, the
Commission solicited comments on the
collection of information

58 See Securities Exchange Act Release No. 35123
(December 20, 1994), 59 FR 66692 (December 28,
1994). (“[A]s a matter of general policy, an SRO
proposed rule change that establishes or changes a
due, fee or other charge applicable to a non-member
or non-participant must be filed under Section
19(b)(2) for full notice and comment.” Id. at 66697;
see also Securities Exchange Act Release No. 17258
(October 30, 1980), 45 FR 73906 (November 7, 1980)
(footnote 40). The terms ‘“member” and
“participant” are defined in section 3(a)(3)(A) and
section 3(a)(24), respectively, of the Act.

5917 CFR 232.101.

6017 CFR 249.25.

6144 U.S.C. 3501 et seq.

62 See 44 U.S.C. 3512(a).

requirements.?3 NASD and CHX
specifically addressed the Commission’s
burden estimates made in the PRA
portion of the Proposing Release.54 For
example, NASD stated that the
Commission underestimated the time it
would take to complete an average rule
filing.65 Several commenters expressed
concern that the implementation of the
requirement to post proposed rule
changes the next business day following
filing the Form 19b—4 with the
Commission and an updated version of
their own rules on their Web site,
updated the business day following
Commission approval (or Commission
notice of immediately effective filings)
would be unduly burdensome.5¢
Commenters stated similar concerns
about the Web site posting of proposed
amendments to NMS Plans and updated
versions of NMS Plans. The
Commission is making certain
adjustments to its initial burden
estimate, discussed below, taking into
account these comments and concerns
discussed by commenters.

A. Summary of Collection of
Information

Rule 19b—4 currently requires an SRO
seeking Commission approval for a
proposed rule change to provide the
information stipulated in Form 19b—4.
Form 19b—4 currently calls for a
description of: the terms of a proposed
rule change; the proposed rule change’s
impact on various market segments; and
the relationship between the proposed
rule change and the SRO’s existing
rules. Form 19b—4 also currently calls
for an accurate statement of the
authority and statutory basis for, and
purpose of, the proposed rule change;
the proposal’s impact on competition;
and a summary of any written
comments received by the SRO from
SRO members or others. The
amendments do not change the
information currently required by Rule
19b—4 or Form 19b—4; the amendments
only require that such information be
submitted electronically.

The amendments to Rule 19b—4,
however, require Web site posting of all
proposed rule changes, and any
amendments thereto. In addition, the
amendments require SROs to post a
current and complete set of their rules
on their Web sites. Several SROs
currently post a set of their own rules
and selected proposed rule changes that
they have submitted to the Commission.

63 See Proposing Release, 69 FR 17864, 17870
(April 5, 2004).

64 See NASD and CHX Letters.

65 See NASD Letter, p. 9.

66 See Amex, CBOE, CHX, ISE, NASD, Nasdaq,
NFA, and OCC Letters.

The amendments to Rule 11Aa3-2(b)
similarly require Web site posting of
proposed amendments and current and
complete NMS Plans.

B. Use of Information

The information provided via
External Account User Administration
Form (“EAUF”), as required by the
amendments to Form 19b—4, will be
used by the Commission to verify the
identity of the SRO individual and
provide such individual access to the
EFFS, the secure Commission Web site
for filing of the Form 19b—4. The
proposed rule change posted by SROs
on their Web sites will be able to be
viewed by the general public, SRO
members, competing SROs, other
market participants, and Commission
staff. The information provided on the
SRO Web sites will enable interested
parties to more easily access SRO rules
and rule filings, which will facilitate
public comment on proposed SRO rules.
Similarly, plan participants and other
interested parties will be able to more
easily access the text of NMS Plans and
proposed amendments to such plans. In
addition, the Commission believes that
SRO staff, members, industry
participants, and Commission staff will
utilize the accurate and current version
of SRO rules that are posted on the SRO
Web site and current and accurate
versions of NMS Plans that are posted
on a public Web site to facilitate
compliance with such rules and plans.

C. Respondents

There are currently 27 SROs and 7
NMS Plans subject to the collection of
information. In fiscal year 2003, these
SRO respondents filed 769 rule change
proposals and 510 amendments to those
proposed rule change proposals, for a
total of 1,279 filings that are subject to
the current collection of information. In
2003, 705 proposed rule changes
ultimately became effective. In 2003, 12
amendments to NMS Plans were filed
and became effective.

D. Total Annual Reporting and
Recordkeeping Burden

(1) Background

The proposed amendments to Rule
19b—4 and Form 19b—4 are designed to
modernize the SRO rule filing process
and to make the process more efficient
by conserving both SRO and
Commission resources. As amended,
Rule 19b—4 and Form 19b—4 require
SROs to electronically file their
proposed rule changes. Form 19b—4 is
revised to accommodate electronic
submission. The proposed amendments
to Rule 19b—4 will also require the SROs
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to post on their Web sites any proposed
rule changes, and amendments,
submitted to the Commission within
two business days of filing with the
Commission. In addition, the
amendments to Rule 19b—4 require
SROs to post a current and complete set
of their rules on their Web sites. The
Commission is proposing similar Web
site posting requirements for NMS Plans
and proposed amendments thereto.

(2) Rule 19b—4 and Form 19b—4

The Commission does not expect that
the amendments to Rule 19b—4 and
Form 19b—4 relating to electronic filing
of proposed rule changes and
amendments will impose any material
upfront costs on SROs. The technology
for electronic filing will be web-based;
therefore, the SROs should not have any
material upfront technology
expenditures for electronic filing
because all SROs currently have access
to the Internet.

However, each SRO will be required
to obtain a digital ID from a certificating
authority. The Commission staff
estimates the upfront and annual cost of
the ID to be $15 for each SRO.57 One
commenter observed that the
Commission’s estimate of two digital
IDs per SRO underrepresented the
actual number of such IDs that the
commenter, an SRO, anticipates that it
would have to purchase.®8 Instead, the
commenter stated that it expects to
obtain between five and ten digital IDs.
The Commission notes that the
commenter, the NASD, has historically
filed more proposed rule changes
pursuant to Rule 19b-4 than any other
SRO. For example, the NASD filed 202
proposed rule changes in 2003, more
than double the number of any other
SRO. Although the Commission believes
the NASD’s expectations with respect to
the number of authorized digital ID
holders may be uniquely high, the
Commission believes that it is
appropriate to adjust the average
number of IDs per SRO to five digital
IDs per SRO. Accordingly, the annual
cost of the ID for all SROs will be $2,025
(27 SROs x $15 x 5).

In addition, the Commission believes
that SROs could incur some costs
associated with training their personnel
about the procedures for submitting
proposed rule changes in electronic
format and submission of the
information via EFFS. However, the
Commission believes that such costs
will be one-time costs and relatively

67 See http://www.verisign.com/support/tlc/per/
clientHelp/help/index.htm for information on the
digital ID that the Commission will employ.

68 See NASD Letter at 6.

insubstantial since the SROs are already
familiar with the information required
in filing a proposed rule change with
the Commission and will only be
required to submit the same information
electronically under this proposal. The
Commission estimates that each SRO
will spend approximately two hours
training each staff member who will use
the EFFS to submit the proposed rule
changes electronically. Accordingly, the
Commission estimates that the upfront
cost of training SRO staff members to
use EFFS will be 270 hours (27 SROs x
2 hours x 5 staff members).

An SRO proposed rule change is
generally filed with the Commission
after an SRO staff member has obtained
approval by its Board. The time required
to complete a filing varies significantly
and is difficult to separate from the time
an SRO spends in developing internally
the proposed rule change. In the
Proposing Release, the Commission
stated that several SROs estimated 35
hours to be the amount of time required
to complete an average rule filing using
present Form 19b—4. This figure
includes an estimated 25 hours of in-
house legal work and ten hours of
clerical work. The Commission also
stated that the amount of time required
to prepare amendments varies because
some amendments are comprehensive,
while other amendments are submitted
in the form of a one-page letter. The
Commission staff estimated that, under
current rules, four hours is the amount
of time required to prepare an
amendment to a proposed rule change.
This figure included an estimated two
hours of in-house legal work and two
hours of clerical work.

One commenter, NASD, noted that
the Commission significantly
underestimated the time it took NASD
to complete an average filing or
amendment.®® The NASD subsequently
stated that 20 of its 2003 proposed rule
filings were complex and required 130
hours on the average to prepare.”9 Given
this estimate, Commission staff also
estimated that 13 of other SRO proposed
rule filings in 2003 were similarly
complex and required 130 hours on
average to prepare. Commission staff
also spoke with several other SROs
subsequent to the Proposing Release.
Although there was no consensus as to
the typical amount of time expended in
a proposed rule change, most of the
other SROs, with which the
Commission staff spoke, agreed that the

69 See NASD Letter p. 6.

70 Telephone conference between Stephanie
Dumont, Vice President and Associate General
Counsel, NASD, with Florence Harmon, Senior
Special Counsel, Commission, on September 16,
2004.

Commission’s 35 hour estimate
provided in the Proposing Release was
reasonable and accurately reflected their
experiences. Accordingly, the
Commission will use the same 35 hour
estimate for preparation of all SRO
proposed rule changes, except the
Commission will use an estimate of 130
hours for the 33 complex proposed
rules.

The Commission expects that an
electronic form will reduce by one hour
the amount of SRO clerical time
required to prepare the average filing
and amendment. Following the
effectiveness of the proposed electronic
filing, the Commission staff estimates
that 34 hours is the amount of time that
will be required to complete an average
rule filing, 129 hours is the amount of
time required to complete a complex
rule filing, and three hours is the
amount of time required to complete an
average amendment. These figures
reflect the one-hour in savings in
clerical hours that will result from the
use of an electronic form for both the
rule filings and the amendments.”? The
Commission staff estimates that the
reporting burden for filing rule change
proposals and amendments with the
Commission under the proposed
amendments will be 30,811 hours (736
rule change proposals x 34 hours + 33
complex rule proposal x 129 hours +
510 amendments x 3 hours). Thus, on
average, the reporting burden for filing
proposed rule changes is 38 hours,
while the reporting burden for filing
amendments is 3 hours.

(3) Posting of SRO Rules and Proposed
Rule Changes on SRO Web Sites.

(a) SRO Rule Text

The Commission noted in the
Proposing Release that most of the SROs
currently post some or all of the text of
their rules on their Web sites. Some
SROs currently rely on CCH,
Incorporated (“CCH”) to maintain a
current version of their rules; others
maintain the rules themselves on their
Web site; while the remaining SROs do
not provide their rules on their Web
site. One commenter that currently does
not post its rules on its Web site
observed that, after discussing the issue
with CCH, CCH might offer web-hosting
arrangements for an annual cost of
approximately $45,000.72 The
commenter anticipated that doing the

71 The SROs’ one-hour time savings would result
from the elimination of tasks such as making
multiple copies of the Form 19b—4 and
amendments, arranging for couriers, and making
follow-up telephone calls to ensure Commission
receipt.

72 See CHX Letter, page 4.
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work internally would be more cost-
effective.

In the Proposing Release, the
Commission staff estimated that an
SRO, on average, would take two hours
to update the rules published on the
SRO’s Web site when the SRO’s
proposed rule becomes effective. One
commenter stated that it believed that
the Commission’s two-hour estimate did
not accurately reflect the amount of time
necessary for an SRO to incorporate
recently approved or effective-upon-
filing rule changes into its online
manual, explaining that the process of
reviewing the final rule text and
communication with the publishing
vendor can take ten or more business
days.”3 Several other commenters
implied that their Web site update of
their SRO rules typically takes more
than two hours by explaining that the
process occurs over a series of days
following Commission approval of a
recent proposed rule change.”4

The Commission notes that SROs
need not use CCH to maintain a correct
version of their rules on their Web sites.
For example, ISE posts its rules on its
Web site in the form of a PDF file,
which the ISE can easily change when
amending its rules. In response to the
commenters’ concerns regarding the
Commission’s two-hour estimate of the
time required to update an SRO’s Web
site after the proposed rule change
becomes effective, the Commission is
raising its estimate from two hours to
four hours as the amount of time
necessary to update an SRO-maintained
document containing the SRO’s rules
and post it on the SRO’s Web site.
Therefore, each time the Commission
approves an SRO rule change or notices
an effective-upon-filing rule change
(total of 705 rules in fiscal year 2003),
the Commission staff estimates that the
reporting burden for updating the
posted SRO rules on the SRO Web site
will be 2,820 hours (705 SRO
Commission approved or non-abrogated
rules x 4 hours).

The Commission notes that only 6 of
the 27 SROs do not currently post their
rules on their Web site.”5 In addition,
the Commission notes that SROs are
required by sections 6(b)(1),76

73 NASD Letter, page 9.

74 Amex Letter 1-2, CBOE 3—4, CHX 34, ISE 2,
NFA 3, OCC 2-3, and Nasdaq 2.

75 The National Stock Exchange, Inc. (f/k/a
Cincinnati Stock Exchange, Inc.), Chicago Stock
Exchange, Inc., Boston Stock Exchange Clearing
Corporation, INET Futures Exchange, LLC, and
Pacific Clearing Corporation do not appear to post
their rules on their Web sites. The New York Stock
Exchange does not have its rules on its Web site;
however, the New York Stock Exchange does post
its Listed Company Manual on its Web site.

7615 U.S.C. 78£(b)(1).

15A(b)(2),77 15B,78 and 17A 79 of the Act
to enforce compliance with their rules.
The Commission believes that an SRO
must have a complete, updated version
of its rules in order to enforce them. The
Commission does not believe the SROs
that currently do not post their rules on
their Web sites will incur material costs
in simply posting this information on
their Web sites. The Commission staff
estimates that four hours will be the
amount of time required to post an
SRO’s current rules on its Web site.
Accordingly, the Commission staff
estimates that the total reporting burden
for initially posting current rules on the
SROs’ Web sites will be 24 hours (6
SROs that do not already post their rules
x 4 hours) because each SRO should
have a current version of its rules
available internally for posting on its
Web site.

(b) Proposed Rule Changes

In the Proposing Release, the
Commission stated that it believed that
the SROs could incur nominal costs in
being required to post on their Web site
their proposed rules, and amendments
thereto, no later than the next business
day after filing with the Commission. In
the Proposing Release, the Commission
staff estimated that 30 minutes is the
amount of time that will be required to
post a proposed rule on an SRO’s Web
site and that 30 minutes is the amount
of time that will be required to post an
amendment on an SRO’s Web site. The
Commission received one comment on
the subject of the Commission’s 30-
minute estimate.8° The commenter, the
NASD, suggested that the estimate was
too low,81 given the fact that the NASD’s
Communication Department must, each
time they post a proposed rule change
to their Web site, convert the file to PDF
format, copy it to a development server
to be processed, link it to the NASD’s
Rule Filing web page, return the PDF
file to the department within the NASD
that is responsible for the filing to
ensure that no errors occurred in the
conversion to the PDF format, and then
wait for it to be returned so that the
Department can activate the web link.
Although the Commission believes that
most of the procedures that the NASD
describes are mechanical functions that
should not take as long as the NASD
estimates, the Commission has no other
comments or data from which to draw
to substantiate its belief. Accordingly,
the Commission is raising its estimate to

7715 U.S.C. 780-3(b)(2).
7815 U.S.C. 780—4.
7915 U.S.C. 78q-1.
80 See NASD Letter, p. 8.

81 The NASD suggested that the estimate should
have been four hours instead of 0.5 hours.

four hours for the amount of time it
takes for an SRO to post rule change
proposals and amendments on its Web
site. The Commission estimates that the
reporting burden for posting rule change
proposals and amendments on the SRO
Web sites will be 5,116 hours (769 rule
change proposals 82 x 4 hours + 510
amendments X 4 hours).

(4) Web Site Posting of NMS Plans and
Proposed Amendments

The Commission has decided to adopt
a provision that will require the
participants in any effective NMS Plan
to post on a public Web site to be
designated by the plan participants a
current version of the plans, as well as
proposed amendments to these plans,
within two business days after
effectiveness of such plan or filing of
any proposed amendments. Each plan
participant will be required to provide
a link to the designated Web site with
the current version of the plan. The
Commission is delaying implementation
of these requirements, to allow plan
participants to make arrangements for
compliance with these provisions.

Commission staff estimates that an
SRO, on average, will take four hours to
update its Web site postings of the
SROs’ rules. One of the participants of
each of the seven NMS Plans would
update a public Web site posting of their
plans when the Commission approves
plan amendments. In fiscal year 2003,
the participants in the seven NMS Plans
filed 12 amendments to the plans.
Therefore, the Commission estimates
that the reporting burden for updating
NMS Plans on the designated NMS Plan
Web site will be 48 hours (12 NMS Plan
amendments per year X 4 hours).

The NMS Plan participants will also
have to post proposed amendments to
NMS Plans on a public Web site.
Consistent with its estimate for SRO
Web site posting of proposed rules, the
Commission estimates four hours as the
amount of time for NMS Plan
participants to post proposed
amendments on a designated Web site.
Therefore, the Commission estimates
that the reporting burden for posting
proposed rules will be 48 hours (12
amendments x 4 hours).

The Commission notes that only one
of the seven NMS Plans is currently

82 This number includes SRO proposed rule
changes that the Commission notices pursuant to
section 19(b)(3)(A) of the Act, which are effective-
upon-filing, and SRO proposed rule changes that
the Commission notices and accelerates approval in
the same document pursuant to section 19(b)(2) of
the Act, along with notices issued by the
Commission pursuant to section 19(b)(2) of the Act.
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posted on a public Web site.83 As with
the posting of SRO rules, the
Commission’s staff estimates that one
hour will be the amount of time
required to post the NMS Plan on the
designated Web site. NMS Plan
participants should know the current
version of their effective NMS Plan
because Rule 11Aa3-2(b)(1) requires
filing of the plan and any amendments
with the Commission. In addition, the
Commission notes that SRO plan
participants are required to enforce
compliance with the terms of the plans
by their members. Rule 11Aa3-2(d)
states that each SRO shall comply with
the terms of any effective NMS Plan of
which it is a sponsor or a participant.
Each SRO also shall, absent reasonable
justification or excuse, enforce
compliance with any such plan by its
members and persons associated with
its members. The Commission believes
that NMS Plan participants must have a
complete, updated version of their plans
in order to enforce them. The
Commission does not believe the SRO
participants in NMS Plans will incur
material costs in simply posting this
information on a designated Web site.
The Commission staff estimates that one
hour will be the amount of time
required to post the NMS Plan on a
public Web site. Accordingly, the
Commission staff estimates that the total
reporting burden for initially posting
current NMS Plans on public Web sites
will be 24 hours (6 NMS Plans x 4
hours) because each participant in an
NMS Plan should have a current version
of the plan available for posting on a
public Web site.

Thus, the Commission staff estimates
that the total annual reporting burden
under the proposed rule will be 38,891
hours (30,811 hours for filing proposed
rule changes and amendments + 5,116
hours for posting proposed rule changes
and amendments on the SROs’ Web
sites + 24 hours for initial posting of
accurate SRO rule text on SRO Web
sites + 2,820 hours for updating SRO
final rules on SRO Web sites + 48 hours
for updating NMS Plans on NMS Plan
Web sites + 48 hours for posting
proposed amendments on NMS Plan
Web sites + 24 hours for initial Web site
posting of current NMS Plans).

E. Retention Period of Recordkeeping
Requirements

The SROs will be required to retain
records of the collection of information
(the manually signed signature page of

83 The Options Linkage Authority currently posts
an updated version of the Options Linkage Plan on
the Options Clearing Corporation’s Web site at
http://www.optionsclearing.com.

the Form 19b—4) for a period of not less
than five years, the first two years in an
easily accessible place, according to the
current recordkeeping requirements set
forth in Rule 17a—1 of the Act.84 The
SRO is required to retain proposed rule
changes, and any amendments, on its
Web site until the proposal is either
approved or disapproved. The SRO is
also required at all times to maintain an
accurate and up-to-date copy of all of its
rules on its Web site. NMS Plan
participants are subject to similar
requirements for Web site posting of
NMS Plans and proposed amendments
to such plans.

Several commenters suggested that
the proposed requirement for the SROs
to maintain the manually signed
signature page of the Form 19b—4 for at
least five years, the first two of which
in an easily accessible place, is
unnecessary and inconsistent with
administrative efficiency.8> The
Commission believes that maintaining
the physical signature page will enable
interested parties, including the
Commission, to access a record of the
authority under which a particular
proposed rule change was filed. The
Commission notes that the retention of
the physical signature page is an
existing maintenance requirement for
SROs. The Commission further notes
that a similar manual signature
retention requirement exists for EDGAR
filers.s6

F. Collection of Information is
Mandatory

Any collection of information
pursuant to the proposed amendments
to Rule 19b—4 and Form 19b—4 to
require electronic filing with the
Commission of SRO proposed rule
changes is a mandatory collection of
information. Any collection of
information pursuant to the proposed
amendments to require Web site posting
by the SROs of their proposed and final
rules, and by NMS Plan participants of
the plans and proposed amendments, is
also a mandatory collection of
information.

G. Responses to Collection of
Information Will Not Be Kept
Confidential

Other than information for which an
SRO requests confidential treatment and
which may be withheld from the public
in accordance with the provisions of 5
U.S.C. 552, the collection of information

84 SROs may also destroy or otherwise dispose of
such records at the end of five years according to
Rule 17a-6 of the Act. 17 CFR 240.17a—6.

85 See NASD Letter, p. 3, CHX Letter, p. 2, and
OCC Letter, p. 3.

8617 CFR 232.302(b).

pursuant to the proposed amendments
to Rule 19b—4 and Form 19b—4 and Rule
11Aa3-2(b) under the Act is not
confidential and is publicly available.8?
The Commission notes that the posting
of proposed and final rules on the SRO
Web site (or the posting of NMS Plans
and proposed amendments on a public
Web site) is not information filed with
the Commission but is information that
is being made public by the SROs.

IV. Consideration of Costs and Benefits

In the Proposing Release, the
Commission identified certain costs and
benefits associated with the proposed
amendments to Rule 19b—4 and Form
19b—4 and requested comments on the
Commission’s preliminary analysis, as
well as any costs and benefits not
previously identified. Specifically, the
Commission requested commenters to
address whether the proposed
amendments requiring electronic filing
of SRO proposed rule changes, posting
proposed rule changes on SRO Web
sites, and posting and maintaining
current and complete sets of rules on
SRO Web sites would generate the
anticipated benefits or impose any
unanticipated costs on SROs and the
public. The Commission received nine
comments relating to the costs and
benefits of the proposed amendments.83
The Commission also engaged in
informal discussions with a number of
SROs following the publication of the
amendments in the Federal Register.
After a careful consideration of the
comments received and the discussions
held with SROs, the Commission
believes that the benefits of the
amendments justify the costs that they
will impose.

A. Benefits

The proposed amendments to Rule
19b—4 and Form 19b—4 are designed to
modernize the filing, receipt, and
processing of SRO proposed rule
changes by making the SRO rule filing
process more transparent, efficient, and
cost effective. For instance, the
Commission believes that electronic
filings will expedite the submission of
proposed rule changes by eliminating
paper delivery and also reduce SROs’
clerical costs. Specifically, the
Commission staff estimates that it
currently takes an SRO 10 hours of

87 However, consistent with applicable law,
proposed SRO rule changes containing proprietary
or otherwise sensitive information may be kept
confidential and nonpublic, including requests
submitted pursuant to the protection afforded for
such information in the Freedom of Information
Act. 5 U.S.C. 552.

88 See NASD, CHX, OCC, Amex, CBOE, CHX, ISE,
NFA, and Nasdaq Letters.



Federal Register/Vol. 69, No. 159/Friday, October 8, 2004 /Rules and Regulations

60297

clerical time to prepare an average rule
filing and 2 hours of clerical time to
prepare an amendment to an average
rule filing. The Commission staff
expects that electronic filings will
reduce by 1 hour the clerical time
necessary for such rule filings and
amendments, saving SROs 1,279 hours
of clerical time, annually (1 hour x 769
proposed rule filings + 1 hour x 510
amendments). Furthermore, SROs
currently pay the delivery cost of
submitting multiple paper copies of
proposed rule changes to the
Commission. The Commission staff
estimates that electronic filing will save
SROs $19,185, annually, in delivery cost
($15 x 769 proposed rule filings + $15

x 510 amendments). The Commission
believes that certain SROs will also save
the expense of monitoring the
Commission’s Public Reference Room
for competitors’ proposed rule change,
which one SRO estimated at $12,000 per
year.89 Accordingly, the Commission
staff estimates that the equity and
options exchanges incur such costs and
will save approximately $108,000
annually (8 SROs x $96,000) as a result
of obviating the need for such
monitoring.

The Commission also expects that the
amendments to Rule 19b—4 and Form
19b—4 will help conserve Commission
resources. With electronic filings, the
Commission staff will no longer
manually process the internal receipt
and distribution of SRO rule filings. The
Commission staff estimates that
electronic filings would save the
Commission 1 hour of clerical time for
each proposed rule change and
amendment. Annually, this will be a
saving of 1,279 hours of the
Commission’s clerical time (1 hour x
769 proposed rule filings + 1 hour x 510
amendments). Moreover, the
Commission believes that the electronic
filing system provides certainty to SROs
that proposed rule changes have been
received because SROs will be able to
confirm on EFFS that rule filings have
been received. Lastly, the Commission
anticipates that integrating the
electronic filing technology with SRTS
will enhance the Commission’s ability
to monitor and process rule filings by
automatically capturing pertinent
information about the rule changes in
SRTS.

The Commission believes that there
are certain benefits to requiring SROs to
post proposed rule changes on SRO Web
sites no later than two business days

89 Telephone conference between Katherine
Simmons, Vice President and Associate General
Counsel, International Stock Exchange, with
Florence Harmon, Senior Special Counsel, on
September 22, 2004.

after filing with the Commission. For
example, online accessibility of
proposed SRO rule changes will
enhance the transparency of the rule
filing process. Also, the posting
requirement will facilitate interested
parties’ ability to comment on proposed
rule changes. Further, the Commission
anticipates that the posting requirement
will reduce the burden placed on SROs
and the Commission of having to
provide information about rule filings to
interested parties. The Commission also
believes that posting proposed rule
changes will save SRO resources
currently being used to monitor the
Commission’s Public Reference Room
for competitors’ filings.9°

The Commission believes that there
are a number of benefits to requiring
SROs to post and maintain a current and
complete set of rules on their Web sites.
The Commission believes that this
requirement will facilitate prompt
availability of SRO rule texts following
the approval of proposed rule changes
pursuant to Rule 19b—4. The
Commission also believes that the
requirement will enhance compliance
with SRO rules by eliminating
confusion among interested parties
regarding the accuracy of SRO rule
texts. Finally, the Commission
anticipates that online availability of a
current and complete set of SRO rule
texts should promote competition
among SROs by providing quick and
cost-efficient access to competitors’
rules.

The Commission also believes that
there are a number of benefits to
requiring the posting on a public Web
site designated by the participants of the
current and complete text of NMS Plans
and any proposed amendments to such
plans. The Commission believes that
this requirement will facilitate prompt
availability of NMS Plans, or any
proposed amendment to the plans. The
Commission also believes that the
requirement will enhance compliance
with NMS Plans by eliminating
confusion among plan participants
regarding the requirements of the plans.

B. Costs

The Commission staff estimates that
there will be a total annual paperwork
reporting burden of 38,891 hours under
the amended Rule 19b—4 and Form 19b—
4. As discussed in Section IV (A), supra,
the Commission believes that the
amendments will, on aggregate, reduce
costs related to the submission of SRO
proposed rule changes. Because all

90 One SRO estimated its savings from not having
to monitor the Commission’s Public Reference
Room to be over $12,000 per year. Id.

SROs currently have access to the
Internet, the Commission anticipates
that SROs will not have significant
technology expenditures for electronic
filings. Furthermore, costs associated
with paper filings will not be incurred
with electronic filings. Currently, most
information submitted by SROs is
currently submitted to the Commission
in multiple paper copies. The
Commission believes that the
amendments to Rule 19b—4 and Form
19b—4, by requiring SROs to submit
proposed rule changes electronically,
will actually reduce SRO costs.

The Commission, however,
anticipates that SROs will incur some
cost in training their personnel to
submit EAUF and proposed rule
changes electronically. Specifically, the
Commission staff estimates that the
reporting burden for filing rule change
proposals and amendments with the
Commission under the proposed
amendments will be 30,811 hours (736
rule change proposals x 34 hours + 33
complex rule proposals x 129 hours +
510 amendments X 3 hours). In addition,
the Commission staff estimates that the
upfront burden of training SRO staff
members for these purposes will be 270
hours (27 SROs x 2 hours x 5 staff
members).

The Commission also expects that
SROs will incur some costs pursuant to
the signature requirements of the
amendments. For example, SROs will
incur some minimal costs ($15 per ID
per year) associated with purchasing a
digital ID for each duly authorized
electronic signatory. In the Proposing
Release, the Commission staff estimated
that each SRO will purchase 2 digital
IDs. However, one commenter asserted
that it would likely seek 5 to 10 digital
IDs for its staff.91 No other commenters
sought to dispute the Commission’s
estimate on the digital IDs required by
each SRO. Due in part to the large size
of the commenter’s staff and the number
of its annual proposed rule changes and
amendments, the Commission
acknowledges this commenter’s need for
more than 2 digital IDs but believes that
the commenter’s estimate is nonetheless
unusually high. Nevertheless, the
Commission believes that it is
appropriate to adjust the average
number of IDs per SRO to 5 digital IDs.
Accordingly, the annual cost of the ID
for all SROs will be $2,025 (27 SROs x
$15 x 5).

Under the amendments, SROs are
required to print the Form 19b—4
signature block, sign proposed rule
changes, and retain the manual
signature for not less than five years.

91 See NASD Letter, p. 6.
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The Commission anticipates that there
will be no additional cost associated
with such recordkeeping, as SROs are
already required to retain the Form 19b—
4 for not less than five years.
Accordingly, the Commission believes
that this requirement would not impose
any new burden on SROs.

The Commission believes that the
requirement that SROs post proposed
rule changes on public Web sites will
impose some but not substantial costs
on most SROs. In the Proposing Release,
the Commission staff estimated that
SROs will need 30 minutes to post a
proposed rule or an amendment on their
Web sites. The Commission, however,
has received one comment asserting that
accurately processing and posting a
proposed rule on its Web site requires
more time than estimated.92 The
Commission now believes that it takes
an additional 3.5 hours to ensure that
the proposed rule is accurately posted.
Accordingly, the Commission estimates
that the burden for posting rule change
proposals and amendments on SRO
Web sites would be 5,116 hours (4 hours
x 769 proposed rule changes + 4 hours
x 510 amendments).

The same commenter observed that
staff resources are necessary to properly
post proposed rule changes but did not
quantify the cost. The commenter also
noted, however, that the benefits of
requiring SROs to post their rule filings
on their public Web sites far outweigh
the related costs.

The Commission observed in the
Proposing Release that most SROs
currently post some, if not all, of their
rule text on their respective Web sites or
rely on CCH to maintain such
information. SROs may incur a cost in
expediting prompt publication of rule
changes on CCH or maintaining current
versions on SRO Web sites. For those
who do not currently maintain their
rules online, as one commenter
observed, the annual cost could be as
high as $45,000.93 The Commission,
however, notes that SROs are required
by sections 6(b)(1),9¢ 15A(b)(2),%5 15B,96
and 17A,%7 of the Act to enforce
compliance with their respective rules.
Therefore, at all times, each SRO should
maintain a current and complete set of
its rules to facilitate compliance with
this requirement. Accordingly, the
Commission does not believe that SROs
would incur substantial costs in simply

92 See NASD Letter, p. 8. The commenter
suggested that the estimate should be 4 instead of
0.5 hours.

93 See CHX Letter, p. 4.
9415 U.S.C. 78f(b)(1).
9515 U.S.C. 780-3(b)(2).
9615 U.S.C. 780—4.
9715 U.S.C. 78q-1.

posting this information on their Web
sites.

In the Proposing Release, the
Commission staff also estimated that an
SRO will take an average of 2 hours to
update its Web site to accurately reflect
an approved or effective-upon-filing
rule change. One commenter, however,
has asserted that this estimate does not
accurately reflect the amount of time
necessary for an SRO to incorporate
such change.?® The commenter
observed that ensuring the accuracy of
the final rule text and communicating
the changes to the publishing vendor
could take more than ten business
days.?2 Other commenters have also
suggested that it takes more than 2
hours to process the proposed rule
changes without specifying a more
accurate estimate.100 Accordingly, the
Commission is raising its estimate from
2 hours to 4 hours, consistent with the
estimate for Web site posting of
proposed rule changes and their
amendments. Therefore, the
Commission staff estimates that the
burden for updating the posted SRO
rules on the SRO Web sites will be 2,820
hours (705 SRO Commission approved
or non-abrogated rules x 4 hours).

The Commission is also adopting the
amendments that require NMS Plan
participants to post on a public Web site
a current version of the plans, as well
as proposed amendments to these plans,
within the same time periods for SROs.
Commenters generally supported
making NMS Plans, as well as proposed
amendments, available on a public Web
site. Some commenters, however, were
concerned with the next business day
timeframe for updating on-line rules
and posting amendments; which the
Commission has revised to a two
business day posting requirement for
both SROs and NMS plan participants.

NMS Plan participants may incur a
cost in prompt publication of NMS
Plans. As with the posting of SRO rules,
the Commissions staff estimates that
four hours will be the amount of time
required to post the NMS Plan on the
designated Web site. NMS Plan
participants should know the current
version of their effective NMS Plan
because Rule 11Aa3-2(b)(1) requires
filing of the plan and any proposed
amendments with the Commission. In
addition, the Commission notes that
SRO plan participants are required to
enforce compliance with the terms of
the plans by their members pursuant to

98 See NASD Letter, pp. 8-9.

99 ]d.

100 See Amex Letter, pp. 1-2, CBOE Letter, pp. 3—
4, CHX Letter, pp. 3—4, ISE Letter, p. 2, NFA Letter,
p. 3, OCC Letter, pp. 2-3, and Nasdaq Letter, p. 2.

Rule 11Aa3-2(d). The Commission
believes that NMS Plan participants
must have a complete, updated version
of their plans in order to enforce
them.101 Accordingly, the Commission
does not believe that NMS Plan
participants would incur substantial
costs in simply posting this information
on a public Web site and estimates the
burden hours for this requirement to be
24 hours (6 NMS Plans x 4 hour).

The participants in the seven NMS
Plans will also be required to update
NMS Plans within two business days
after notification of Commission
approval of proposed amendments.
Consistent with the timeframe for SROs,
the Commission estimates that it will
take four hours for participants to
update NMS Plans on the designated
NMS Plan Web site and that the burden
hours would be 48 hours (12 NMS Plans
% 4 hours). NMS Plan participants will
also have to post proposed amendments
to NMS Plans on a public Web site. As
with its estimate for SRO Web site
posting of proposed rules, the
Commission estimates four hours as the
amount of time for NMS Plan
participants to post proposed
amendments on a designated Web site
and estimates the burden hours to be 48
hours (12 amendments x 4 hours). The
Commission does not believe that NMS
Plan participants will incur material
costs for posting this information on a
public Web site.

V. Consideration of the Burden on
Competition, Promotion of Efficiency,
and Capital Formation

Section 3(f) of the Act 192 requires the
Commission, whenever it engages in
rulemaking and is required to consider
or determine whether an action is
necessary or appropriate in the public
interest, to consider whether the action
will promote efficiency, competition,
and capital formation. In addition,
section 23(a)(2) of the Act 193 requires
the Commission, when promulgating
rules under the Act, to consider the
impact any such rules would have on
competition. Section 23(a)(2) further
provides that the Commission may not
adopt a rule that would impose a
burden on competition not necessary or
appropriate in furtherance of the
purposes of the Act.

In the Proposing Release, the
Commission considered how the
proposed amendments would impact
competition among SROs, and whether

101 The Options Linkage Authority currently posts
an updated version of the Options Linkage Plan on
the Options Clearing Corporation’s Web site at
http://www.optionsclearing.com.

10215 U.S.C. 78c(f).

10315 U.S.C. 78w(a)(2).
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it would promote efficiency and capital
formation. The Commission solicited
comment on whether, if adopted, the
proposed amendments would impose a
burden on competition. The
Commission also requested comment on
whether, if adopted, the proposed
amendments would promote efficiency,
competition and capital formation. The
Commission requested commenters to
provide empirical data to support for
their views.

The proposed amendments to Rule
19b—4 and Form 19b—4 are intended to
modernize the receipt and review of
SRO proposed rule changes and to make
the SRO rule filing process more
efficient by conserving both SRO and
Commission resources. They also are
intended to improve the transparency of
the SRO rule filing process and facilitate
access to current and complete sets of
SRO rules. The amendments to Rule
11Aa3-2(b), regarding Web site posting
of NMS Plans and proposed
amendments thereto, seek to achieve
similar goals for plan participants and
Commission staff. The Commission
believes that the electronic rule filing
process will enhance the efficiency of
the filing of proposed rule changes
under Rule 19b—4. The Commission
further believes that the Web site
posting of SRO rule filings will promote
competition among SROs because they
will be able to determine the proposed
rules of their competitors more easily.
Because the proposal does not impact a
significant number of businesses or
investors, the Commission believes the
proposal will have minimal impact on
capital formation.

The Commission believes that the
proposed amendments to Rule 19b—4
and Form 19b—4 will significantly
increase the efficiency of the process of
filing proposed rule changes pursuant to
Rule 19b—4. As a result of the new
requirement to filing proposed rule
changes electronically, the Commission
anticipates that SROs will save time and
resources currently devoted to
corresponding under a paper-based
system. As discussed in further detailed
in Section IV (“Consideration of Costs
and Benefits’’), the Commission
anticipates that SROs will save staff
time in the preparation and
transmission of Form 19b—4 as well as
associated preparation and delivery
costs. Additionally, the proposed
amendments to Rule 11Aa3-2 will
increase efficiency by permitting NMS
Plan participants to easily locate current
plan text for compliance purposes.

The Commission received a number
of comments on the issue of the effect
of the proposal on the efficiency of the
SROs’ rule filing process. One

commenter stated “allowing pdf
attachments would maximize the
efficiency of the filing process for both
the SRO and the Commission.” 104 The
Commission notes that the electronic
Form 19b—4 permits that the majority of
Exhibits be submitted as PDF
attachments. Further, the Commission
believes requiring the documents
contained in Exhibits 1, 4, and 5 to be
in Word format will facilitate the ability
of the Commission to format 19b—4
public notices and approval orders for
the Federal Register.

Another commenter stated that they
believed that the requirement for the
SROs to post their pending proposed
rule changes could generate confusion
because “many times amendments to
the submission are filed, before a rule
change proposal is noticed in the
Federal Register for public
comment.” 105 The commenter reasoned
that a “party would risk wasting
resources commenting on a proposal
that might be significantly changed
before it is formally made available for
public comment.” 196 The Commission
believes that the requirement to post
proposed rule changes on SRO Web
sites increases transparency and only
minimally affects the efficiency of the
commenting process. The Commission
notes that the notice and comment
process will continue to be triggered by
publication in the Federal Register. If
commenters do not want to waste
resources commenting on a proposal
that might be significantly changed
before it is formally noticed for
comment, then the Commission would
urge commenters to wait until the
Commission solicits public comment
when the proposed rule change is
noticed in the Federal Register. The
proposed amendments will merely
allow commenters to learn of the filing
of a proposed rule change at an earlier
point.

Finally, one commenter believes that
informing ‘“SROs of its approval of rule
changes or its notice of effective-upon-
filing rules’ on the Web site would be
“inefficient to administer’ because
“(t)his would require SROs to
constantly monitor the electronic filing
system to ascertain whether a filing had
been approved.” 197 The commenter
requests the Commission to develop “a
more direct method (e.g., e-mail or
facsimile transmission) of advising
SROs that a rule change has been
approved in order to better achieve its
goal of increasing the efficiency and

104 See NFA Letter, p. 2.
105 See CHX Letter, p. 2.
106 See CHX Letter, p. 2.
107 See CHX Letter, p. 2.

transparency of the rule change
process.” 108

The Commission agrees with this
commenter and will develop an
affirmative electronic notification to
SROs that a proposed rule change has
been approved or an effective-upon-
filing rule change has been noticed by
the Commission. As described in further
detail in Section II(C), supra, the
Commission is developing an electronic
notification via an EFFS screen that
multiple users at the SRO can view to
determine such information. With such
electronic notification in place, the
Commission believes that the proposed
amendments will provide an efficient
and prompt procedure for it to notify
SROs of approval of a proposed rule
change or notice of an effective-upon-
filing rule.

VI. Regulatory Flexibility Act

Pursuant to Section 605(b) of the
Regulatory Flexibility Act,109 the
Commission certified that amending
Rule 19b—4 and Form 19b—4 will not
have a significant economic impact on
a substantial number of small
businesses. This certification, including
the reasons supporting the certification,
was set forth in the Proposing
Release.110 The Commission received no
comments on this certification.

VII. Statutory Basis and Text of
Proposed Amendments

The amendments to Regulation S-T
under the Securities Act of 1933, Rule
19b—4 and Form 19b—4 under the Act
are being proposed pursuant to 15
U.S.C. 78a et seq., particularly sections
3,6,11A, 15A, 15B, 17A, 19(b), 23(a)
and 36(a) of the Act.

List of Subjects in 17 CFR Parts 232,
240, and 249

Reporting and recordkeeping
requirements, Securities.
m In accordance with the foregoing, Title
17, Chapter II of the Code of Federal
Regulations is amended as follows:

PART 232—REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

m 1. The authority citation for part 232
continues to read in part as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j,
77s(a), 77sss(a), 78¢(b), 781, 78m, 78n, 780(d),
78w(a), 781I(d), 79t(a), 80a—8, 80a—29, 80a—30
and 80a-37.

* * * * *
m 2. Section 232.101 is amended by:
108 See CHX Letter, p. 2.

1095 U.S.C. 605(b).
11069 FR 17864, 17871-72.
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m a. Removing the word “and” at the end
of paragraph (a)(1)(vii);
m b. Removing the period at the end of
paragraph (a)(1)(viii) and in its place
adding a semicolon;
m c. Removing the period at the end of
paragraph (a)(1)(ix) and in its place
adding ““; and”;
m d. Adding paragraph (a)(1)((x); and
m e. Revising paragraph (c)(9).

The addition and revision read as
follows:

§232.101 Mandated electronic
submissions and exceptions.

(a) * % %

(1) * % %

(x) Form 19b—4 (§249.819 of this
chapter).
* * * * *

(C) * % %

(9) Exchange Act filings submitted to
the Division of Market Regulation,
except for Form 19b—4 (§ 249.819 of this
chapter);

* * * * *

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

m 3. The authority citation for part 240
continues to read in part as follows:

Authority: 15 U.S.C. 77c, 77d, 77g, 77j,
77s,772-2, 7773, 77eee, 77ggg, 77nnn,
77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 781, 78j,
78j-1, 78k, 78k-1, 781, 78m, 78n, 780, 78p,
78q, 78s, 78u—>5, 78w, 78x, 781l, 78mm, 79q,
79t, 80a—20, 80a—23, 80a—29, 80a—37, 80b-3,
80b—4, 80b—11, and 7201 et seq.; and 18
U.S.C. 1350, unless otherwise noted.

* * * * *

m 4. Section 240.11Aa3-2 is amended by
removing the authority citation
following § 240.11Aa3-2 and adding
paragraph (b)(8) to read as follows:

§240.11Aa3-2 Filing and amendment of
national market system plans.
* * * * *

(b) * * *
(8)(i) A participant in an effective
national market system plan shall
ensure that a current and complete
version of the plan is posted on a plan
Web site or on a Web site designated by
plan participants within two business
days after notification by the
Commission of effectiveness of the plan.
Each participant in an effective national
market system plan shall ensure that
such Web site is updated to reflect
amendments to such plan within two
business days after the plan participants
have been notified by the Commission
of its approval of a proposed
amendment pursuant to paragraph (c) of
this section. If the amendment is not
effective for a certain period, the plan

participants shall clearly indicate the
effective date in the relevant text of the
plan. Each plan participant also shall
provide a link on its own Web site to the
Web site with the current version of the
plan.

(ii) The plan participants shall ensure
that any proposed amendments filed
pursuant to paragraph (b) of this section
are posted on a plan Web site or a
designated Web site no later than two
business days after the filing of the
proposed amendments with the
Commission. The plan participants shall
maintain any proposed amendment to
the plan on a plan Web site or a
designated Web site until the
Commission approves the plan
amendment and the plan participants
update the Web site to reflect such
amendment or the plan participants
withdraw the proposed amendment. If
the plan participants withdraw
proposed amendments, the plan
participants shall remove such
amendments from the plan Web site or
designated Web site within two
business days of withdrawal. Each plan
participant shall provide a link to the
Web site with the current version of the

plan.
* * * * *

m 5. Section 240.19b—4 is amended by:
m a. Adding a preliminary note;
m b. Revising paragraph (a), the
introductory text of paragraph (e), and
paragraph (f)(2); and
m c. Adding paragraphs (j), (k), (1), and
(m).

The additions and revisions read as
follows.

§240.19b—4 Filings with respect to
proposed rule changes by self-regulatory
organizations.

Preliminary Note: A self-regulatory
organization also must refer to Form
19b—4 (17 CFR 249.819) for further
requirements with respect to the filing
of proposed rule changes.

(a) Filings with respect to proposed
rule changes by a self-regulatory
organization, except filings with respect
to proposed rules changes by self-
regulatory organizations submitted
pursuant to section 19(b)(7) of the Act
(15 U.S.C. 78s(b)(7)), shall be made
electronically on Form 19b—4 (17 CFR
249.819).

* * * * *

(e) For the purposes of this paragraph,
new derivative securities product means
any type of option, warrant, hybrid
securities product or any other security,
other than a single equity option or a
security futures product, whose value is
based, in whole or in part, upon the

performance of, or interest in, an

underlying instrument.
* * * * *

* * %

(2) Establishing or changing a due,
fee, or other charge applicable only to a

member;
* * * * *

(j) Filings with respect to proposed
rule changes by a self-regulatory
organization submitted on Form 19b—4
(17 CFR 249.819) electronically shall
contain an electronic signature. For the
purposes of this section, the term
electronic signature means an electronic
entry in the form of a magnetic impulse
or other form of computer data
compilation of any letter or series of
letters or characters comprising a name,
executed, adopted or authorized as a
signature. The signatory to an
electronically submitted rule filing shall
manually sign a signature page or other
document, in the manner prescribed by
Form 19b—4, authenticating,
acknowledging or otherwise adopting
his or her signature that appears in
typed form within the electronic filing.
Such document shall be executed before
or at the time the rule filing is
electronically submitted and shall be
retained by the filer in accordance with
§240.17a-1.

(k) If the conditions of this section
and Form 19b—4 (17 CFR 249.819) are
otherwise satisfied, all filings submitted
electronically on or before 5:30 p.m.
Eastern Standard Time or Eastern
Daylight Saving Time, whichever is
currently in effect, on a business day,
shall be deemed filed on that business
day, and all filings submitted after 5:30
p-m. Eastern Standard Time or Eastern
Daylight Saving Time, whichever is
currently in effect, shall be deemed filed
on the next business day.

(1) The self-regulatory organization
shall post the proposed rule change, and
any amendments thereto, on its Web site
within two business days after the filing
of the proposed rule change, and any
amendments thereto, with the
Commission. Such proposed rule
change and amendments shall be
maintained on the self-regulatory
organization’s Web site until:

(1) In the case of a proposed rule
change filed under section 19(b)(2) of
the Act (15 U.S.C. 78s(b)(2)), the
Commission approves the proposed rule
change or the self-regulatory
organization withdraws the proposed
rule change, or any amendments, or is
notified that the proposed rule change is
not properly filed; or

(2) In the case of a proposed rule
change filed under section 19(b)(3)(A) of
the Act (15 U.S.C. 78s(b)(3)(A)), or any
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amendment thereto, 60 days after the
date of filing, unless the self-regulatory
organization withdraws the proposed
rule change or is notified that the
proposed rule change is not properly
filed; and

(3) In the case of proposed rule
changes approved by the Commission
pursuant to section 19(b)(2) of the Act
(15 U.S.C. 78s(b)(2)) or noticed by the
Commission pursuant to section
19(b)(3)(A) of the Act (15 U.S.C.
78s(b)(3)(A)), the self-regulatory
organization updates its rule text as
required by paragraph (m) of this
section; and

(4) In the case of a proposed rule
change, or any amendment thereto, that
has been withdrawn or not properly
filed, the self-regulatory organization
shall remove the proposed rule change,
or any amendment, from its Web site
within two business days of notification
of improper filing or withdrawal by the
SRO of the proposed rule change.

(m) Each self-regulatory organization
shall post and maintain a current and
complete version of its rules on its Web
site. The self-regulatory organization
shall update its Web site to reflect rule
changes within two business days after
it has been notified of the Commission’s
approval of a proposed rule change filed
pursuant to section 19(b)(2) of the Act
(15 U.S.C. 78s(b)(2)) or of the
Commission’s notice of a proposed rule
change filed pursuant to section
19(b)(3)(A) or section 19(b)(7) of the Act
(15 U.S.C. 78s(b)(3)(A) or 15 U.S.C.
78s(b)(7)). If a rule change is not
effective for a certain period, the self-
regulatory organization shall clearly
indicate the effective date in the
relevant rule text.

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

m 6. The authority citation for part 249
continues to read in part as follows:

Authority: 15 U.S.C. 78a et seq. and 7201
et seq.; and 18 U.S.C. 1350, unless otherwise
noted.

* * * * *

m 7. Section 249.819 and Form 19b—4 are
revised to read as follows:

[Note: Form 19b—4 is attached as
Appendix A to this document.]

§249.819 Form 19b—4, for electronic filing
with respect to proposed rule changes by
all self-regulatory organizations.

This form shall be used by all self-
regulatory organizations, as defined in
section 3(a)(26) of the Securities
Exchange Act of 1934 (15 U.S.C.
78c(a)(26)), to file electronically
proposed rule changes with the

Commission pursuant to section 19(b) of
the Act and § 240.19b—4 of this chapter.

Dated: October 4, 2004.

By the Commission.
Margaret H. McFarland,
Deputy Secretary.

(Note: Appendix A to the preamble
will not appear in the Code of Federal
Regulations.)

Appendix A—General Instructions for Form
19b—4

A. Use of the Form

All self-regulatory organization proposed
rule changes, except filings with respect to
proposed rule changes by self-regulatory
organizations submitted pursuant to Section
19(b)(7) * of the Securities Exchange Act of
1934 (“Act”), shall be filed in an electronic
format through the Electronic Form 19b—4
Filing System (“EFFS”), a secure Web site
operated by the Commission. This form shall
be used for filings of proposed rule changes
by all self-regulatory organizations pursuant
to Section 19(b) of the Act, except filings
with respect to proposed rule changes by
self-regulatory organizations submitted
pursuant to Section 19(b)(7) of the Act.
National securities exchanges, registered
securities associations, registered clearing
agencies, and the Municipal Securities
Rulemaking Board are self-regulatory
organizations for purposes of this form.

B. Need for Careful Preparation of the
Completed Form, Including Exhibits

This form, including the exhibits, is
intended to elicit information necessary for
the public to provide meaningful comment
on the proposed rule change and for the
Commission to determine whether the
proposed rule change is consistent with the
requirements of the Act and the rules and
regulations thereunder applicable to the self-
regulatory organization. The self-regulatory
organization must provide all the information
called for by the form, including the exhibits,
and must present the information in a clear
and comprehensible manner.

The proposed rule change shall be
considered filed on the date on which the
Commission receives the proposed rule
change if the filing complies with all
requirements of this form. Any filing that
does not comply with the requirements of
this form may be returned to the self-
regulatory organization at any time before the
issuance of the notice of filing. Any filing so
returned shall for all purposes be deemed not
to have been filed with the Commission. See
also Rule 0-3 under the Act (17 CFR 240.0—
3).

C. Documents Comprising the Completed
Form

The completed form filed with the
Commission shall consist of the Form 19b—

1Because Section 19(b)(7)(C) of the Act states that
filings abrogated pursuant to this Section should be
re-filed pursuant to paragraph (b)(1) of Section 19
of the Act, SROs are required to file electronically
such proposed rule changes in accordance with this
form.

4 Page 1, numbers and captions for all items,
responses to all items, and exhibits required
in Item 9. In responding to an item, the
completed form may omit the text of the item
as contained herein if the response is
prepared to indicate to the reader the
coverage of the item without the reader
having to refer to the text of the item or its
instructions. Each filing shall be marked on
the Form 19b—4 with the initials of the self-
regulatory organization, the four-digit year,
and the number of the filing for the year (i.e.,
SRO-YYYY-XX). If the SRO is filing Exhibit
2 and 3 via paper, the exhibits must be filed
within 5 business days of the electronic
submission of all other required documents.

D. Amendments

If information on this form is or becomes
inaccurate before the Commission takes
action on the proposed rule change, the self-
regulatory organization shall file
amendments correcting any such inaccuracy.
Amendments shall be filed as specified in
Instruction F.

Amendments to a filing shall include the
Form 19b—4 Page 1 marked to number
consecutively the amendments, numbers and
captions for each amended item, amended
response to the item, and required exhibits.
The amended response to Item 3 shall
explain the purpose of the amendment and,
if the amendment changes the purpose of or
basis for the proposed rule change, the
amended response shall also provide a
revised purpose and basis statement for the
proposed rule change. Exhibit 1 shall be re-
filed if there is a material change from the
immediately preceding filing in the language
of the proposed rule change or in the
information provided.

If the amendment alters the text of an
existing rule, the amendment shall include
the text of the existing rule, marked in the
manner described in Item 1(a) using brackets
to indicate words to be deleted from the
existing rule and underscoring to indicate
words to be added. The purpose of this
marking requirement is to maintain a current
copy of how the text of the existing rule is
being changed.

If the amendment alters the text of the
proposed rule change as it appeared in the
immediately preceding filing (even if the
proposed rule change does not alter the text
of an existing rule), the amendment shall
include, as Exhibit 4, the entire text of the
rule as altered. This full text shall be marked,
in any convenient manner, to indicate
additions to and deletions from the
immediately preceding filing. The purpose of
Exhibit 4 is to permit the staff to identify
immediately the changes made from the text
of the rule with which it has been working.

If the self-regulatory organization is
amending only part of the text of a lengthy
proposed rule change, it may, with the
Commission’s permission, file only those
portions of the text of the proposed rule
change in which changes are being made if
the filing (i.e., partial amendment) is clearly
understandable on its face. Such partial
amendment shall be clearly identified and
marked to show deletions and additions.

If, after the rule change is filed but before
the Commission takes final action on it, the
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self-regulatory organization receives or
prepares any correspondence or other
communications reduced to writing
(including comment letters) to and from such
self-regulatory organization concerning the
proposed rule change, the communications
shall be filed as Exhibit 2. If information in
the communication makes the rule change
filing inaccurate, the filing shall be amended
to correct the inaccuracy. If such
communications cannot be filed
electronically in accordance with Instruction
F, the communications shall be filed in
accordance with Instruction G.

E. Completion of Action by the Self-
Regulatory Organization on the Proposed
Rule Change

The Commission will not approve a
proposed rule change before the self-
regulatory organization has completed all
action required to be taken under its
constitution, articles of incorporation,
bylaws, rules, or instruments corresponding
thereto (excluding action specified in any
such instrument with respect to (i)
compliance with the procedures of the Act or
(ii) the formal filing of amendments pursuant
to state law). Nevertheless, proposed rule
changes (other than proposed rule changes
that are to take, or to be put into, effect
pursuant to Section 19(b)(3) of the Act) may
be initially filed before the completion of all
such action if the self-regulatory organization
consents, under Item 6 of this form, to an
extension of the period of time specified in
Section 19(b)(2) or Section 19(b)(7)(D) of the
Act until at least thirty-five days after the
self-regulatory organization has filed an
appropriate amendment setting forth the

taking of all such action. If a proposed rule
change to be filed for review under Section
19(b)(2) or Section 19(b)(7)(D) of the Act is

in preliminary form, the self-regulatory
organization may elect to file initially Exhibit
1 setting forth a description of the subjects
and issues expected to be involved.

F. Signature and Filing of the Completed
Form

All proposed rule changes, amendments,
extensions, and withdrawals of proposed rule
changes shall be filed through the EFFS. In
order to file Form 19b—4 through EFFS, self-
regulatory organizations must request access
to the SEC’s External Application Server by
completing a request for an external account
user ID and password. Initial requests will be
received by contacting the Market Regulation
Administrator located on our Web site (http:/
/www.sec.gov). An e-mail will be sent to the
requestor that will provide a link to a secure
Web site where basic profile information will
be requested.

A duly authorized officer of the self-
regulatory organization shall electronically
sign the completed Form 19b—4 as indicated
on Page 1 of the Form. In addition, a duly
authorized officer of the self-regulatory
organization shall manually sign one copy of
the completed Form 19b—4, and the manually
signed signature page shall be maintained
pursuant to Section 17 of the Act. A
registered clearing agency for which the
Commission is not the appropriate regulatory
agency also shall file with its appropriate
regulatory agency three copies of the form,
one of which shall be manually signed,
including exhibits. The Municipal Securities
Rulemaking Board also shall file copies of the

form, including exhibits, with the Board of
Governors of the Federal Reserve System, the
Comptroller of the Currency, and the Federal
Deposit Insurance Corporation.

G. Procedures for Submission of Paper
Documents for Exhibits 2 and 3

To the extent that Exhibits 2 and 3 cannot
be filed electronically in accordance with
Instruction F, four copies of Exhibits 2 and
3 shall be filed with the Division of Market
Regulation, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549-1001. Page 1 of the
electronic Form 19b—4 shall accompany
paper submissions of Exhibits 2 and 3. If the
SRO is filing Exhibit 2 and 3 via paper, they
must be filed within five days of the
electronic filing of all other required
documents.

H. Withdrawals of Proposed Rule Changes

If a self-regulatory organization determines
to withdraw a proposed rule change, it must
complete Page 1 of the Form 19b—4 and
indicate by selecting the appropriate check
box to withdraw the filing.

I. Procedures for Granting an Extension of
Time for Commission Final Action

After the Commission publishes notice of
a proposed rule change, if a self-regulatory
organization wishes to grant the Commission
an extension of the time to take final action
as specified in Section 19(b)(2), the self-
regulatory organization shall indicate on the
Form 19b—4 Page 1 the granting of said
extension as well as the date the extension
expires.
BILLING CODE 8010-01-P
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OMB APPROVAL

OMB Number: 3235-0045

Expires: June 30, 2007
Estimated average burden
hours per response............ 38
e Y a—
Page 1 of | SECURITIES AND EXCHANGE COMMISSION File No. SR - -l |
E‘ WASHINGTON, D.C. 20549 L—‘ L
Form 19b-4 Amendment No. |
Proposed Rule Change by Select SRO ‘
Pursuant to Rule 19b-4 under the Securities Exchange Act of 1934
Initial Amendment Withdrawal Section 19(b)(2) Section 19(b)(3)(A) Section 19(b)(3)(B)
[ L] U] [ [] ]
Rule
Pilot Extension of Time Period . [] 190-4(f)(1) [ ] 19b-4()(4)
. . Date Expires _
D for Commission Action — [] 19b-4(f)2) [ ] 19b-4(f)(5)
L] :J [7] 19b-4(f)3) [] 19b-4(f)(6)
Exhibit 2 Sent As Paper Document Exhibit 3 Sent As Paper Document
Description

Provide a brief description of the proposed rule change (limit 250 characters).

Contact Information

Provide the name, telephone number and e-mail address of the person on the staff of the self-regulatory organization
prepared to respond to questions and comments on the proposed rule change.

First Name Last Name \
Title }
E-mail )
Telephone Fax L |

Signature

Pursuant to the requirements of the Securities Exchange Act of 1934,

has duly caused this filing to be signed on its behalf by the undersigned thereunto duly authorized.

Date |09/27/2004

By f N ]

(Name) |
L

(Title)

NOTE: Clicking the button at right will digitally sign and lock
this form. A digital signature is as legally binding as a physical
signature, and once signed, this form cannot be changed.
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SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

For complete Form 19b-4 instructions please refer to the EFFS website.

Form 19b-4 Information

The self-regulatory organization must provide all required information, presented in a
clear and comprehensible manner, to enable the public to provide meaningful
comment on the proposal and for the Commission to determine whether the
proposal is consistent with the Act and applicable rules and regulations under the Act.

The Notice section of this Form 19b-4 must comply with the guidelines for
publication in the Federal Register as well as any requirements for electronic filing
as published by the Commission (if applicable). The Office of the Federal Register
(OFR) offers guidance on Federal Register publication requirements in the Federal
Register Document Drafting Handbook, October 1998 Revision. For example, all
references to the federal securities laws must include the corresponding cite to the
United States Code in a footnote. All references to SEC rules must include the
corresponding cite to the Code of Federal Regulations in a footnote. All references
to Securities Exchange Act Releases must include the release number, release
date, Federal Register cite, Federal Register date, and corresponding file number
(e.g., SR-[SROJ-xx-xx). A material failure to comply with these guidelines will result in
the proposed rule change being deemed not properly filed. See also Rule 0-3 under
the Act (17 CFR 240.0-3)

Transcripts, Other Communications

Exhibit Sent As Paper Document

]

Exhibit 2 - Notices, Written Comments,

Copies of notices, written comments, transcripts, other communications. If such
documents cannot be filed electronically in accordance with Instruction F, they shall
be filed in accordance with Instruction G.

i i
Exhibit Sent As Paper Document

]

Exhibit 3 - Form, Report, or Questionnaire

Copies of any form, report, or questionnaire that the self-regulatory organization
proposes to use to help implement or operate the proposed rule change, or that is
referred to by the proposed rule change.

Exhibit 4 - Marked Copies

The full text shall be marked, in any convenient manner, to indicate additions to and
deletions from the immediately preceding filing. The purpose of Exhibit 4 is to permit
the staff to identify immediately the changes made from the text of the rule with which
it has been working.

Exhibit 5 - Proposed Rule Text

The self-regulatory organization may choose to attach as Exhibit 5 proposed
changes to rule text in place of providing it in item | and which may otherwise be
more easily readable if provided separately from Form 19b-4. Exhibit 5 shall be
considered part of the proposed rule change.

If the self-regulatory organization is amending only part of the text of a lengthy
proposed rule change, it may, with the Commission's permission, file only those
portions of the text of the proposed rule change in which changes are being made if
the filing (i.e. partial amendment) is clearly understandable on its face. Such partial
amendment shall be clearly identified and marked to show deletions and additions.

BILLING CODE 8010-01-C

Information To Be Included in the
Completed Form (“Form 19b-4
Information’’)

1. Text of the Proposed Rule Change

(a) Include the text of the proposed rule
change. Changes in, additions to, or deletions
from, any existing rule shall be set forth with
brackets used to indicate words to be deleted
and underscoring used to indicate words to
be added.

If any form, report, or questionnaire is

(i) proposed to be used in connection with
the implementation or operation of the
proposed rule change, or

(ii) prescribed or referred to in the
proposed rule change, then the form, report,

or questionnaire must be attached to and
shall be considered as part of the proposed
rule change. If completion of the form, report,
or questionnaire is voluntary or is required
pursuant to an existing rule of the self-
regulatory organization, then the form,
report, or questionnaire, together with a
statement identifying any existing rule that
requires completion of the form, report, or
questionnaire, shall be attached as Exhibit 3.
If the form, report, or questionnaire cannot be
filed electronically in accordance with
Instruction F, the documents shall be filed in
accordance with Instruction G.

(b) If the self-regulatory organization
reasonably expects that the proposed rule
change will have any direct effect, or
significant indirect effect, on the application

of any other rule of the self-regulatory
organization, set forth the designation or title
of any such rule and describe the anticipated
effect of the proposed rule change on the
application of such other rule.

(c) Include the file numbers for prior filings
with respect to any existing rule specified in
response to Item 1(b).

2. Procedures of the Self-Regulatory
Organization

Describe action on the proposed rule
change taken by the members or board of
directors or other governing body of the self-
regulatory organization (by amendment if
initial filing is prior to completion of final
action). See Instruction E.



Federal Register/Vol.

69, No. 159/Friday, October 8, 2004 /Rules and Regulations

60305

3. Self-Regulatory Organization’s Statement
of the Purpose of, and Statutory Basis for, the
Proposed Rule Change

Provide a statement of the purpose of the
proposed rule change and its basis under the
Act and the rules and regulations thereunder
applicable to the self-regulatory organization.
With respect to proposed rule changes filed
pursuant to Section 19(b)(1) of the Act,
except for proposed rule changes that have
been abrogated pursuant to Section
19(b)(7)(C) of the Act, the statement should
be sufficiently detailed and specific to
support a finding under Section 19(b)(2) of
the Act that the proposed rule change is
consistent with the requirements of the Act
and the rules and regulations thereunder
applicable to the self-regulatory organization.
With respect to proposed rule changes filed
pursuant to Section 19(b)(1) of the Act that
have been abrogated pursuant to Section
19(b)(7)(C) of the Act, the statement should
be sufficiently detailed and specific to
support a finding under Section 19(b)(7)(D)
of the Act that the proposed rule change does
not unduly burden competition or efficiency,
does not conflict with the securities laws,
and is not inconsistent with the public
interest or the protection of investors. At a
minimum, the statement should:

(a) Describe the reasons for adopting the
proposed rule change, any problems the
proposed rule change is intended to address,
the manner in which the proposed rule
change will resolve those problems, the
manner in which the proposed rule change
will affect various persons (e.g., brokers,
dealers, issuers, and investors), and any
significant problems known to the self-
regulatory organization that persons affected
are likely to have in complying with the
proposed rule change; and

(b) With respect to the proposed rule
changes filed pursuant to both Sections
19(b)(1) and 19(b)(2) of the Act, explain why
the proposed rule change is consistent with
the requirements of the Act and the rules and
regulations thereunder applicable to the self-
regulatory organization. A mere assertion that
the proposed rule change is consistent with
those requirements is not sufficient. With
respect to a proposed rule change filed
pursuant to Section 19(b)(1) of the Act that
has been abrogated pursuant to Section
19(b)(7)(C) of the Act, explain why the
proposed rule change does not unduly
burden competition or efficiency, does not
conflict with the securities laws, and is not
inconsistent with the public interest and the
protection of investors, in accordance with
Section 19(b)(7)(D) of the Act. A mere
assertion that the proposed rule change
satisfies these requirements is not sufficient.
In the case of a registered clearing agency,
also explain how the proposed rule change
will be implemented consistently with the
safeguarding of securities and funds in its
custody or control or for which it is
responsible. Certain limitations that the Act
imposes on self-regulatory organizations are
summarized in the notes that follow.

Note 1. National Securities Exchanges and
Registered Securities Associations. Under
Sections 6 and 15A of the Act, rules of a
national securities exchange or registered
securities association may not permit unfair

discrimination between customers, issuers,
brokers, or dealers, and may not regulate, by
virtue of any authority conferred by the Act,
matters not related to the purposes of the Act
or the administration of the self-regulatory
organization. Rules of a registered securities
association may not fix minimum profits or
impose any schedule of or fix rates of
commissions, allowances, discounts, or other
fees to be charged by its members.

Under Section 11A(c)(5) of the Act, a
national securities exchange or registered
securities association may not limit or
condition the participation of any member in
any registered clearing agency.

Note 2. Registered Clearing Agencies.
Under Section 17A of the Act, rules of a
registered clearing agency may not permit
unfair discrimination in the admission of
participants or among participants in the use
of the clearing agency, may not regulate, by
virtue of any authority conferred by the Act,
matters not related to the purposes of Section
17A of the Act or the administration of the
clearing agency, and may not impose any
schedule of prices, or fix rates or other fees,
for services rendered by its participants.

Note 3. Municipal Securities Rulemaking
Board. Under Section 15B of the Act, rules
of the Municipal Securities Rulemaking
Board may not permit unfair discrimination
between customers, issuers, municipal
securities brokers, or municipal securities
dealers, may not fix minimum profits, or
impose any schedule or fix rates of
commissions, allowances, discounts, or other
fees to be charged by municipal securities
brokers or municipal securities dealers, and
may not regulate, by virtue of any authority
conferred by the Act, matters not related to
the purposes of the Act with respect to
municipal securities or the administration of
the Board.

4. Self-Regulatory Organization’s Statement
on Burden on Competition

State whether the proposed rule change
will have an impact on competition and, if
so, (i) state whether the proposed rule change
will impose any burden on competition or
whether it will relieve any burden on, or
otherwise promote, competition and (ii)
specify the particular categories of persons
and kinds of businesses on which any burden
will be imposed and the ways in which the
proposed rule change will affect them. If the
proposed rule change amends an existing
rule, state whether that existing rule, as
amended by the proposed rule change, will
impose any burden on competition. If any
impact on competition is not believed to be
a significant burden on competition, explain
why. Explain why any burden on
competition is necessary or appropriate in
furtherance of the purposes of the Act. In
providing those explanations, set forth and
respond in detail to written comments as to
any significant impact or burden on
competition perceived by any person who
has made comments on the proposed rule
change to the self-regulatory organization.
The statement concerning burdens on
competition should be sufficiently detailed
and specific to support a Commission finding
that the proposed rule change does not

impose any unnecessary or inappropriate
burden on competition.

5. Self-Regulatory Organization’s Statement
on Comments on the Proposed Rule Change
Received From Members, Participants, or
Others

If written comments were received
(whether or not comments were solicited)
from members of or participants in the self-
regulatory organization or others, summarize
the substance of all such comments received
and respond in detail to any significant
issues that those comments raised about the
proposed rule change. If an issue is
summarized and responded to in detail
under Item 3 or Item 4, that response need
not be duplicated if appropriate cross-
reference is made to the place where the
response can be found. If comments were not
or are not to be solicited, so state.

6. Extension of Time Period for Commission
Action

State whether the self-regulatory
organization consents to an extension of the
time period specified in Section 19(b)(2) or
Section 19(b)(7)(D) of the Act and the
duration of the extension, if any, to which
the self-regulatory organization consents.

Note. The self-regulatory organization may
elect to consent to an extension of the time
period specified in Section 19(b)(2) or
Section 19(b)(7)(D) of the Act until it shall
file an amendment which specifically states
that the time period specified in Section
19(b)(2) or Section 19(b)(7)(D) of the Act shall
begin to run on the date of filing such
amendment.

7. Basis for Summary Effectiveness Pursuant
to Section 19(b)(3) or for Accelerated
Effectiveness Pursuant to Section 19(b)(2) or
Section 19(b)(7)(D)

(a) If the proposed rule change is to take,
or to be put into, effect, pursuant to Section
19(b)(3), state whether the filing is made
pursuant to paragraph (A) or (B) thereof.

(b) In the case of paragraph (A) of Section
19(b)(3), designate that the proposed rule
change:

(i) is a stated policy, practice, or
interpretation with respect to the meaning,
administration, or enforcement of an existing
rule,

(ii) establishes or changes a due, fee, or
other charge applicable only to a member,

(iii) is concerned solely with the
administration of the self-regulatory
organization,

(iv) effects a change in an existing service
of a registered clearing agency that (A) does
not adversely affect the safeguarding of
securities or funds in the custody or control
of the clearing agency or for which it is
responsible and (B) does not significantly
affect the respective rights or obligations of
the clearing agency or persons using the
service, and set forth the basis on which such
designation is made,

(v) effects a change in an existing order-
entry or trading system of a self-regulatory
organization that (A) does not significantly
affect the protection of investors or the public
interest; (B) does not impose any significant
burden on competition; and (C) does not
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have the effect of limiting the access to or
availability of the system, or

(vi) effects a change that (A) does not
significantly affect the protection of investors
or the public interest; (B) does not impose
any significant burden on competition; and
(C) by its terms, does not become operative
for 30 days after the date of the filing, or such
shorter time as the Commission may
designate if consistent with the protection of
investors and the public interest; provided
that the self-regulatory organization has given
the Commission written notice of its intent
to file the proposed rule change, along with
a brief description and text of the proposed
rule change, at least five business days prior
to the date of filing of the proposed rule
change, or such shorter time as designated by
the Commission. If it is requested that the
proposed rule change become operative in
less than 30 days, provide a statement
explaining why the Commission should
shorten this time period.

(c) In the case of paragraph (B) of Section
19(b)(3), set forth the basis upon which the
Commission should, in the view of the self-
regulatory organization, determine that the
protection of investors, the maintenance of
fair and orderly markets, or the safeguarding
of securities and funds requires that the
proposed rule change should be put into
effect summarily by the Commission.

Note. The Commission has the power
under Section 19(b)(3)(C) of the Act to
abrogate summarily within sixty days of its
filing any proposed rule change which has
taken effect upon filing pursuant to Section
19(b)(3)(A) of the Act or was put into effect
summarily by the Commission pursuant to
Section 19(b)(3)(B) of the Act. In exercising
its summary power under Section 19(b)(3)(B),
the Commission is required to make one of
the findings described above but may not
have a full opportunity to make a
determination that the proposed rule change
otherwise is consistent with the requirements
of the Act and the rules and regulations
thereunder. The Commission will generally
exercise its summary power under Section
19(b)(3)(B) on condition that the proposed
rule change to be declared effective
summarily shall also be subject to the
procedures of Section 19(b)(2) of the Act.
Accordingly, in most cases, a summary order
under Section 19(b)(3)(B) shall be effective
only until such time as the Commission shall
enter an order, pursuant to Section
19(b)(2)(A) of the Act, to approve such
proposed rule change or, depending on the
circumstances, until such time as the
Commission shall institute proceedings to
determine whether to disapprove such
proposed rule change or, alternatively, such
time as the Commission shall, at the
conclusion of such proceedings, enter an
order, pursuant to Section 19(b)(2)(B),
approving or disapproving such proposed
rule change.

(d) If accelerated effectiveness pursuant to
Section 19(b)(2) or Section 19(b)(7)(D) of the
Act is requested, provide a statement
explaining why there is good cause for the
Commission to accelerate effectiveness.

8. Proposed Rule Change Based on Rules of
Another Self-Regulatory Organization or of
the Commission

State whether the proposed rule change is
based on a rule either of another self-
regulatory organization or of the
Commission, and, if so, identify the rule and
explain any differences between the
proposed rule change and that rule, as the
filing self-regulatory organization
understands it. In explaining any such
differences, give particular attention to
differences between the conduct required to
comply with the proposed rule change and
that required to comply with the other rule.

9. Exhibits

List of exhibits to be filed, as specified in
Instructions C and D:

Exhibit 1. Completed Notice of Proposed
Rule Change for publication in the Federal
Register. Amendments to Exhibit 1 should be
filed in accordance with Instructions D and
F.

Exhibit 2. (a) Copies of notices issued by
the self-regulatory organization soliciting
comment on the proposed rule change and
copies of all written comments on the
proposed rule change received by the self-
regulatory organization (whether or not
comments were solicited), presented in
alphabetical order, together with an
alphabetical listing of such comments. If
such notices and comments cannot be filed
electronically in accordance with Instruction
F, the notices and comments shall be filed in
accordance with Instruction G.

(b) Copies of any transcript of comments
on the proposed rule change made at any
public meeting or, if a transcript is not
available, a copy of the summary of
comments on the proposed rule change made
at such meeting. If such transcript of
comments or summary of comments cannot
be filed electronically in accordance with
Instruction F, the transcript of comments or
summary of comments shall be filed in
accordance with Instruction G.

(c) If after the proposed rule change is filed
but before the Commission takes final action
on it, the self-regulatory organization
prepares or receives any correspondence or
other communications reduced to writing
(including comment letters) to and from such
self-regulatory organization concerning the
proposed rule change, the communications
shall be filed in accordance with Instruction
F. If such communications cannot be filed
electronically in accordance with Instruction
F, the communications shall be filed in
accordance with Instruction G.

Exhibit 3. Copies of any form, report, or
questionnaire covered by Item 1(a). If such
form, report, or questionnaire cannot be filed
electronically in accordance with Instruction
F, the form, report, or questionnaire shall be
filed in accordance with Instruction G.

Exhibit 4. For amendments to a filing,
marked copies, if required by Instruction D,
of the text of the proposed rule change as
amended.

Exhibit 5. The SRO may choose to attach
as Exhibit 5 proposed changes to rule text in
place of providing it in Item I and which may
otherwise be more easily readable if provided
separately from Form 19b—4. Exhibit 5 shall

be considered part of the proposed rule
change.

SPECIFIC INSTRUCTIONS FOR EXHIBIT 1—
NOTICE OF PROPOSED RULE CHANGE

EXHIBIT 1

SECURITIES AND EXCHANGE
COMMISSION
[Release No. 347—
]

SELF-REGULATORY ORGANIZATIONS
Proposed Rule Change by (Name of Self-
Regulatory Organization)
Relating to (brief description of subject
matter of proposed rule change)

; File No. SR

General Instructions

A. Format Requirements

Leave a 1-inch margin at the top, bottom,
and right hand side, and a 1% inch margin
at the left hand side. Number all pages
consecutively. Double space all primary text
and single space lists of items, quoted
material when set apart from primary text,
footnotes, and notes to tables.

B. Need for Careful Preparation of the Notice

The self-regulatory organization must
provide all information required in the notice
and present it in a clear and comprehensible
manner. It is the responsibility of the self-
regulatory organization to prepare Items I, II
and IIT of the notice. The Commission
cautions self-regulatory organizations to pay
particular attention to assure that the notice
accurately reflects the information provided
in the Form 19b—4 it accompanies. Any filing
that does not comply with the requirements
of Form 19b—4, including the requirements
applicable to the notice, may, at any time
before the Commission issues a notice of
filing, be returned to the self-regulatory
organization. Any document so returned
shall for all purposes be deemed not to have
been filed with the Commission. See
Instruction B to Form 19b—4.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934, 15 U.S.C.
78s(b)(1), notice is hereby given that on
(date),* the (name of self-regulatory
organization) filed with the Securities and
Exchange Commission the proposed rule
change as described in Items I, Il and III
below, which Items have been prepared by
the self-regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

Information To Be Included in the
Completed Notice

I. Self-Regulatory Organization’s Statement
of the Terms of Substance of the Proposed
Rule Change

(Supply a brief statement of the terms of
substance of the proposed rule change. If the
proposed rule change is relatively brief, a
separate statement need not be prepared, and
the text of the proposed rule change may be

“To be completed by the Commission. This date
will be the date on which the Commission receives
the proposed rule change filing if the filing
complies with all requirements of this form. See
Instruction B to Form 19b—4.
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inserted in lieu of the statement of the terms
of substance. If the proposed rule change
amends an existing rule, indicate changes in
the rule by brackets for words to be deleted
and underlined for words to be added.)

II. Self-Regulatory Organization’s Statement
of the Purpose of, and Statutory Basis for,
the Proposed Rule Change

In its filing with the Commission, the self-
regulatory organization included statements
concerning the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed rule
change. The text of these statements may be
examined at the places specified in Item IV
below. The self-regulatory organization has
prepared summaries, set forth in Sections A,
B, and C below, of the most significant
aspects of such statements. (Reproduce the
headings, and summarize briefly the most
significant aspects of the responses, to Items
3, 4, and 5 of Form 19b—4, redesignating
them as A, B, and C, respectively.)

III. Date of Effectiveness of the Proposed
Rule Change and Timing for Commission
Action

(If the proposed rule change is to be
considered by the Commission pursuant to
Section 19(b)(2) of the Act, the following
paragraph should be used.)Within 35 days of
the date of publication of this notice in the
Federal Register or within such longer
period (i) as the Commission may designate
up to 90 days of such date if it finds such
longer period to be appropriate and publishes
its reasons for so finding or (ii) as to which
the self-regulatory organization consents, the
Commission will:

(A) By order approve such proposed rule
change, or

(B) Institute proceedings to determine
whether the proposed rule change should be
disapproved.

(If the proposed rule change is to take, or
to be put into, effect pursuant to Section
19(b)(3)(A) of the Act and paragraph (f)(6) of
Rule 19b—4 thereunder, the following
paragraph should be used.)

Because the foregoing proposed rule
change does not:

(i) Significantly affect the protection of
investors or the public interest;

(ii) Impose any significant burden on
competition; and

(iii) Become operative for 30 days from the
date on which it was filed, or such shorter
time as the Commission may designate, it has
become effective pursuant to Section
19(b)(3)(A) of the Act and Rule 19b—4(f)(6)
thereunder.

At any time within 60 days of the filing of
the proposed rule change, the Commission
may summarily abrogate such rule change if
it appears to the Commission that such action
is necessary or appropriate in the public
interest, for the protection of investors, or
otherwise in furtherance of the purposes of
the Act.

(If the proposed rule change is to take, or
to be put into, effect pursuant to Section
19(b)(3)(A) of the Act and subparagraphs (1)—
(5) of paragraph (f) of Rule 19b—4 thereunder,
the following paragraph should be used.)

The foregoing rule change has become
effective pursuant to Section 19(b)(3)(A) of

the Act and paragraph (f) of Rule 19b-4
thereunder. At any time within 60 days of the
filing of the proposed rule change, the
Commission may summarily abrogate such
rule change if it appears to the Commission
that such action is necessary or appropriate
in the public interest, for the protection of
investors, or otherwise in furtherance of the
purposes of the Act.

(If the proposed rule change is to be
considered by the Commission pursuant to
Section 19(b)(7)(D) of the Act, the following
paragraph should be used.)

Within 35 days of the date of publication
of this notice in the Federal Register or
within such longer period (i) as the
Commission may designate up to 90 days of
such date if it finds such longer period to be
appropriate and publishes its reasons for so
finding or (ii) as to which the self-regulatory
organization consents, the Commission will:

(A) By order approve such proposed rule
change, or

(B) After consultation with the Commodity
Futures Trading Commission, institute
proceedings to determine whether the
proposed rule change should be disapproved.

1V. Solicitation of Comments

Interested persons are invited to submit
written data, views and arguments
concerning the foregoing, including whether
the proposed rule change is consistent with
the Act. Comments may be submitted by any
of the following methods:

Electronic Comments

e Use the Commission’s Internet comment
form (http://www.sec.gov/rules/sro.shtml); or

e Send an e-mail to rule-
comments@sec.gov. Please include File
Number XX on the subject line.

Paper Comments

e Send paper comments in triplicate to
Jonathan G. Katz, Secretary, Securities and
Exchange Commission, 450 Fifth Street, NW.,
Washington, DC 20549-0609.

All submissions should refer to File
Number XX. This file number should be
included on the subject line if e-mail is used.
To help the Commission process and review
your comments more efficiently, please use
only one method. The Commission will post
all comments on the Commission’s Internet
Web site (http://www.sec.gov/rules/
sro.shtml). Copies of the submission, all
subsequent amendments, all written
statements with respect to the proposed rule
change that are filed with the Commission,
and all written communications relating to
the proposed rule change between the
Commission and any person, other than
those that may be withheld from the public
in accordance with the provisions of 5 U.S.C.
552, will be available for inspection and
copying in the Commission’s Public
Reference Room, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of such filing
also will be available for inspection and
copying at the principal office of the
[exchange]. All comments received will be
posted without change; the Commission does
not edit personal identifying information
from submissions. You should submit only
information that you wish to make available
publicly. All submissions should refer to File

Number XX and should be submitted on or
before [insert date 21 days from publication
in the Federal Register].

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.?

Secretary
[FR Doc. 04—22628 Filed 10-5—-04; 9:06 am]
BILLING CODE 8010-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 74
[Docket No. 1987C-0023]

Listing of Color Additives Subject to
Certification; D&C Black No. 2;
Confirmation of Effective Date

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; confirmation of
effective date.

SUMMARY: The Food and Drug
Administration (FDA) is confirming the
effective date of August 30, 2004, for the
final rule that appeared in the Federal
Register of July 28, 2004 (69 FR 44927).
The final rule amended the color
additive regulations to provide for the
safe use of D&C Black No. 2 (a high
purity furnace black, subject to FDA
batch certification) as a color additive in
the following cosmetics: Eyeliner,
brush-on-brow, eye shadow, mascara,
lipstick, blushers and rouge, makeup
and foundation, and nail enamel.

DATES: Effective date confirmed: August
30, 2004.

FOR FURTHER INFORMATION CONTACT:
Celeste Johnston, Center for Food Safety
and Applied Nutrition (HFS-265), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740—
3835, 202—418-3423.

SUPPLEMENTARY INFORMATION: In the
Federal Register of July 28, 2004 (69 FR
44927), FDA amended the color additive
regulations to add § 74.2052 D&C Black
No. 2 (21 CFR 74.2052) to provide for
the safe use of D&C Black No. 2 as a
color additive in the following
cosmetics: Eyeliner, brush-on-brow, eye
shadow, mascara, lipstick, blushers and
rouge, makeup and foundation, and nail
enamel.

FDA gave interested persons until
August 27, 2004, to file objections or
requests for a hearing. The agency
received no objections or requests for a
hearing on the final rule. Therefore,

117 CFR 200.30-3(a)(12).
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FDA finds that the effective date of the
final rule that published in the Federal
Register of July 28, 2004, should be
confirmed.

List of Subjects in 21 CFR Part 74

Color additives, Cosmetics, Drugs.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 321,
341, 342, 343, 348, 351, 352, 355, 361,
362, 371, 379e) and under authority
delegated to the Commissioner of Food
and Drugs (1410.10 of the FDA Staff
Manual Guide), notice is given that no
objections or requests for a hearing were
filed in response to the July 28, 2004,
final rule. Accordingly, the amendments
issued thereby became effective August
30, 2004.

Dated: September 30, 2004.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04—22605 Filed 10-7—-04; 8:45 am)]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 522 and 556

New Animal Drugs; Flunixin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Schering-Plough Animal Health Corp.
The supplemental NADA provides for
the veterinary prescription use of
flunixin meglumine solution by
intravenous injection in lactating dairy
cattle for control of pyrexia associated
with bovine respiratory disease and
endotoxemia, and for control of
inflammation in endotoxemia. It also
provides for the veterinary prescription
use of flunixin meglumine solution by
intravenous injection for control of
pyrexia associated with acute bovine
mastitis and for the establishment of a
tolerance for residues of flunixin in

milk.

DATES: This rule is effective October 8,
2004.

FOR FURTHER INFORMATION CONTACT: Joan
C. Gotthardt, Center for Veterinary
Medicine (HFV-130), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—-7571, e-
mail: joan.gotthardt@fda.gov.

SUPPLEMENTARY INFORMATION: Schering-
Plough Animal Health Corp., 1095
Morris Ave., Union, NJ 07083, filed a
supplement to NADA 101-479 that
provides for the veterinary prescription
use of BANAMINE (flunixin
meglumine) Injectable Solution by
intravenous injection in lactating dairy
cattle for control of pyrexia associated
with bovine respiratory disease and
endotoxemia, and for control of
inflammation in endotoxemia. It also
provides for the veterinary prescription
use of flunixin meglumine solution by
intravenous injection for control of
pyrexia associated with acute bovine
mastitis and for the establishment of a
tolerance for residues of flunixin in
milk. The supplemental NADA is
approved as of August 19, 2004, and the
regulations are amended in 21 CFR
522.970 and 556.286 to reflect the
approval. The basis of approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(iii) of the
Federal Food, Drug, and Cosmetic Act
the act (21 U.S.C. 360b(c)(2)(F)(iii)), this
supplemental approval qualifies for 3
years of marketing exclusivity beginning
August 19, 2004. The 3 years of
marketing exclusivity applies only to
the new indication of control of pyrexia
associated with acute bovine mastitis.

The agency has determined under 21
CFR 25.33(d)(5) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of ““particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects

21 CFR Part 522
Animal drugs.

21 CFR Part 556

Animal drugs, Foods.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
parts 522 and 556 are amended as
follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 522 continues to read as follows:
Authority: 21 U.S.C. 360b.
m 2. Section 522.970 is amended by
revising the section heading; by revising
paragraph (b)(1); by redesignating
paragraph (b)(2) as paragraph (b)(3); by
adding new paragraph (b)(2); and by
revising paragraphs (e)(2) introductory
text, (e)(2)@), (e)(2)(ii), and (e)(2)(iii) to
read as follows:

§522.970 Flunixin.

* * * * *

(b) L
(1) See No. 000061 for use as in
paragraph (e) of this section.

(2) See Nos. 055529, 057561, and
059130 for use as in paragraphs (e)(1),
(e)(2)[)(A), (e)(2)(ii)(A), and (e)(2)(iii), of

this section.

* * * * *
(e) * *x %
* * * * *

(2) Cattle—(i) Amount. (A) 1.1 to 2.2
mg/kilogram (kg) (0.5 to 1.0 mg/1b) of
body weight per day, as a single dose or
divided into two doses administered at
12-hour intervals, intravenously, for up
to 3 days.

(B) 2.2 mg/kg (1.0 mg/1b) of body
weight given once by intravenous
administration.

(ii) Indications for use. (A) For control
of pyrexia associated with bovine
respiratory disease and endotoxemia.
Also indicated for control of
inflammation in endotoxemia.

(B) For control of pyrexia associated
with acute bovine mastitis.

(iii) Limitations. Do not slaughter for
food use within 4 days of last treatment.
A withdrawal period has not been
established for use in preruminating
calves. Do not use in calves to be
processed for veal. For No. 000061: Do
not use in dry dairy cows. Milk that has
been taken during treatment and for 36
hours after the last treatment must not
be used for food. For Nos. 055529,
057561, and 059130: Not for use in
lactating or dry dairy cows.
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PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS
IN FOOD

m 3. The authority citation for 21 CFR
part 556 continues to read as follows:

Authority: 21 U.S.C. 342, 360b, 371.
m 4. Section 556.286 is amended by
revising the section heading; by revising
paragraph (b); and by adding paragraph
(c) to read as follows:

§556.286 Flunixin.

* * * * *

(b) Tolerances—(1) Cattle. The
tolerance for flunixin free acid (the
marker residue) is:

(i) Liver (the target tissue). 125 parts
per billion (ppb).

(ii) Muscle. 25 ppb.

(iii) Milk. 2 ppb.

(2) [Reserved]

(c) Related conditions of use. See
§522.970 of this chapter.

Dated: September 27, 2004.
Stephen D. Vaughn,

Office of New Animal Drug Evaluation, Center
for Veterinary Medicine.

[FR Doc. 04—22606 Filed 10—-7—-04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 151
[USCG—2002-14273]
RIN 1625-AA52

Mandatory Ballast Water Management
Program for U.S. Waters; Corrections

AGENCY: Coast Guard, DHS.
ACTION: Correcting amendments.

SUMMARY: The Coast Guard is correcting
a final rule that appeared in the Federal
Register of July 28, 2004 (69 FR 44952).
The final rule requires mandatory
ballast water management practices for
all vessels equipped with ballast water
tanks bound for ports or places within
the U.S. or entering U.S. waters. These
grammatical corrections clarify the final
rule.

DATES: This correction is effective on
July 28, 2004.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call Mr.
Bivan Patnaik, Project Manager,
Environmental Standards Division,
Coast Guard, telephone 202-267-1744,
email: bpatnaik@comdt.uscg.mil. If you
have questions on viewing the docket,
call Ms. Andrea M. Jenkins, Program

Manager, Docket Operations, telephone
202-366-0271.

SUPPLEMENTARY INFORMATION:

Need for Correction

As published, the final rule contain
errors which may prove to be
misleading and therefore need to be
clarified.

List of Subjects in 33 CFR Part 151

Administrative practice and
procedure, Oil pollution, Penalties,
Reporting and recordkeeping
requirements, Water pollution control.

m Accordingly, 33 CFR part 151 is
corrected by making the following
correcting amendments:

PART 151—VESSELS CARRYING OIL,
NOXIOUS LIQUID SUBSTANCES,
GARBAGE, MUNICIPAL OR
COMMERCIAL WASTE, AND BALLAST
WATER

Subpart D—Ballast Water Management
for Control of Nonindigenous Species
in Waters of the United States

m 1. The authority citation for subpart D
continues to read as follows:

Authority: 16 U.S.C. 4711; Department of
Homeland Security Delegation No. 0170.1.

§151.2035 [Corrected]
m 2.In §151.2035(b)(2), add the word
“or” after the semicolon. In paragraph
(b)(3), replace the semi-colon with a
period.

Dated: September 28, 2004.
Joseph J. Angelo,

Director of Standards, Marine Safety, Security
& Environmental Protection.

[FR Doc. 04-22721 Filed 10-7-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 64
[Docket No. FEMA-7849]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, Emergency
Preparedness and Response Directorate,
Department of Homeland Security.
ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance
Program(NFIP), that are suspended on

the effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of
the program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.

DATES: The effective date of each
community’s suspension is the third
date (“Susp.”) listed in the third column
of the following tables.

ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA
RegionalOffice or the NFIP servicing
contractor.

FOR FURTHER INFORMATION CONTACT:
Mike Grimm, Mitigation Division, 500 C
Street, SW.; Room 412, Washington, DC
20472, (202) 646—2878.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities
will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
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the FIRM if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency’s
initial flood insurance map of the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown
in the last column. The Administrator
finds that notice and public comment
under 5 U.S.C. 553(b) are impracticable
and unnecessary because communities
listed in this final rule have been
adequately notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since

these notifications have been made, this
final rule may take effect within less
than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR Part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits flood insurance coverage
unless an appropriate public body
adopts adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the

Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Federalism, October 26,
1987, 3 CFR, 1987 Comp.; p. 252.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp.; p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

m Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

FDgte ?erta‘in
: Effective date authorization/ : ederal assist-
State and location ComNn;L.Jmty cancellation of rooz;I1 iitnsurance in commu- Cur:ﬁgé %f;?gtlve a?,g?g&g 'iﬂ”s?,fg_
y cial flood hazard
areas
Region IV
North Carolina:
Camden County, Unincorporated Areas. 370042 | May 14, 1974, Emerg. Dec. 4, 1985, Reg. | Oct. 5, 2004 ...... Oct. 5, 2004.
Oct. 5, 2004, Susp.
Hertford, Town of, Perquimans County 370188 | Apr. 8, 1974, Emerg. July 3, 1985, Reg. | ...... (o [o IR Do.
Oct. 5, 2004, Susp.
Perquimans County, Unincorporated 370315 | Oct. 21, 1981, Emerg. July 3, 1985, Reg. | ...... do e Do.
Areas. Oct. 5, 2004, Susp.
Winfall, Town of Perquimans County .... 370345 | Nov. 5, 1992, Emerg. Nov. 5, 1992, Reg. | ...... (o [o TN Do.
Oct. 5, 2004, Susp.

* Do =Ditto.

Code for reading third column: Emerg;—Emergency; Reg;—Regular; Susp.—Suspension.
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Dated: September 29, 2004.
David I. Maurstad,
Acting Mitigation Division Director,
Emergency Preparedness and Response
Directorate.
[FR Doc. 04—22679 Filed 10-7—-04; 8:45 am)]
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CC Docket Nos. 04-53 and 02-278; FCC
04-194]

Rules and Regulations Implementing
the Controlling the Assault of Non-
Solicited Pornography and Marketing
Act of 2003; Rules and Regulations
Implementing the Telephone
Consumer Protection Act of 1991;
Correction

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: On September 16, 2004 (69
FR 55765), the Commission published
final rules in the Federal Register to
implement the Controlling the Assault
of Non-Solicited Pornography and
Marketing Act of 2003 (CAN-SPAM
Act). These rules apply to the sending
of commercial messages to addresses
referencing an Internet domain name
associated with wireless subscriber
messaging services. This document
corrects the subpart heading and adds
the authority citation for the
Commission’s rules.

DATES: Effective October 8, 2004.

FOR FURTHER INFORMATION CONTACT:
Ruth Yodaiken, of the Consumer &
Governmental Affairs Bureau at (202)
418-2512 (voice), (202) 418—-0416
(TTY), or e-mail
Ruth.Yodaiken@fcc.gov.

SUPPLEMENTARY INFORMATION: The
Federal Communications Commission
published a document amending part 64
in the Federal Register on September
16, 2004, (69 FR 55765). This document
corrects the “Rule Changes” section of
the Federal Register summary as it
appeared. In rule FR Doc. 04-20901
published on September 16, 2004 (69 FR
55765) make the following corrections:

PART 64—[CORRECTED]

m 1. On page 55779, in the second
column, amendatory instruction no. 2,
Subpart heading BB is corrected to read
as follows:

Subpart BB—Restrictions on
Unwanted Mobile Service Commercial
Messages

m 2. On page 55779, in the second
column the authority citation for Subpart
BB is added to read as follows:

Authority: 15 U.S.C. 7701-7713, Public
Law 108-187, 117 Stat. 2699.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.
[FR Doc. 04—22495 Filed 10-7—04; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CG Docket No. 02—-278; FCC 04-204]

Rules and Regulations Implementing
the Telephone Consumer Protection
Act of 1991

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document amends the
rules implementing the Telephone
Consumer Protection Act (TCPA) to
establish a limited safe harbor period
from the prohibition on placing
autodialed or prerecorded message calls
to wireless numbers that have been
recently ported from wireline to
wireless service. This document also
amends our existing safe harbor rules
for the national do-not-call registry so
that telemarketers are required to access
the do-not-call list no more than 31 days
prior to making a telemarketing call.

DATES: Effective November 8, 2004,
except the amendment to 47 CFR
64.1200(c)(2)(i)(D) of the Commission’s
rules, which contains information
collection requirements under the
Paperwork Reduction Act (PRA) that are
not effective until approved by the
Office of Management and Budget.
Written comments by the public on the
new or modified information collections
are due November 8, 2004. The
Commission will publish a document in
the Federal Register announcing the
effective date for that section.
ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554. In addition to
filing comments with the Office of the
Secretary, a copy of any comments on
the Paperwork Reduction Act (PRA)
information collection requirements
contained herein should be submitted to
Leslie Smith, Federal Communications
Commission, Room 1-A804, 445 12th

Street, SW., Washington, DC 20554, or
via the Internet to Leslie.Smith@fcc.gov,
and to Kristy L. LaLonde, OMB Desk
Officer, Room 10234 NEOB, 725 17th
Street, NW., Washington, DC 20503 or
via the Internet to
Kristy_L._LaLonde@omb.eop.gov or by
fax to 202—-395-5167.

FOR FURTHER INFORMATION CONTACT:
Erica McMahon or Richard Smith,
Consumer Policy Division, Consumer &
Governmental Affairs Bureau, (202)
418-2512. For additional information
concerning the PRA information
collection requirements contained in
this document, contact Les Smith at
202—418-0217 or via the Internet at
Leslie.Smith@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order,
CG Docket No. 02-278, FCC 04-204,
adopted August 25, 2004, and released
September 21, 2004. The Order contains
new or modified information collection
requirements subject to the PRA of
1995, Public Law 104—13. These will be
submitted to the Office of Management
and Budget (OMB) for review under
section 3507(d) of the PRA. OMB, the
general public, and other Federal
agencies are invited to comment on the
new or modified information collection
requirements contained in this
proceeding. The Order addresses issues
arising from Rules and Regulations
Implementing the Telephone Consumer
Protection Act of 1991, Further Notice of
Proposed Rulemaking, (2004 TCPA
Further Notice), CG Docket No. 02—278,
FCC 04-52, 19 FCC Rcd 5056, March 19,
2004; published at 69 FR 16873, March
31, 2004. Copies of any subsequently
filed documents in this matter will be
available for public inspection and
copying during regular business hours
at the FCC Reference Information
Center, Portals II, Room CY-A257, 445
12th Street, SW., Washington, DC
20054. The complete text of this
decision may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc. (BCPI),
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554.
Customers may contact BCPI, Inc. at its
Web site: http://www.bcpiweb.com or
call 1-800-378-3160. To request
materials in accessible formats for
people with disabilities (Braille, large
print, electronic files, audio format),
send an e-mail to fcc504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at (202) 418-0530 (voice) or
(202) 418-0432 (TTY). The Order can
also be downloaded in Word and
Portable Document Format (PDF) at
http://www.fcc.gov/cgb/policy.
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Paperwork Reduction Act

This Order contains new or modified
information collection requirements.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public to
comment on the information collection
requirements contained in this Order as
required by the Paperwork Reduction
Act (PRA) of 1995, Public Law 104-13.
Public and agency comments are due
November 8, 2004. In addition, the
Commission notes that pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4), in this document, we have
assessed the effects of amending the safe
harbor provisions for the national do-
not-call registry to require telemarketers
to access the registry every 31 days, and
find that there may be an increased
administrative burden on businesses
with fewer than 25 employees.
However, since this action is consistent
with the Federal Trade Commission’s
recent rule change, we believe small
businesses subject to the jurisdiction of
both agencies will also benefit from
consistent requirements. In addition, the
national do-not-call registry allows
telemarketers that have already
downloaded the entire database to
request only those changes to their
previous list, which should
substantially alleviate any burdens
imposed on businesses with fewer than
25 employees to update their call lists
on a more frequent basis.

Synopsis

The Commission establishes a limited
safe harbor period in which persons will
not be liable for placing autodialed or
artificial or prerecorded message calls to
numbers recently ported from wireline
to wireless service. As discussed in
greater detail below, we conclude that
callers will not be considered in
violation of 47 CFR 64.1200(a)(1)(iii) for
autodialed or artificial or prerecorded
message calls placed to a wireless
number that has been ported from a
wireline service within the previous 15
days, provided the number is not
already on the national do-not-call
registry or caller’s company-specific do-
not-call list. The 15-day safe harbor
period will run from the time the port
has been completed and the number
appears in Neustar’s “Intermodal Ported
TN Identification Service” as a wireless
number. We believe this safe harbor will
provide a reasonable opportunity for
persons, including small businesses, to
identify numbers that have been ported
from wireline to wireless service and,
therefore, allow callers to comply with
our rules.

Given the limited duration of this safe
harbor period and the fact that
consumers may continue to avail
themselves of the national and
company-specific do-not-call lists, we
do not believe that this action will
unduly infringe consumer privacy
interests, which is consistent with
congressional intent. We emphasize that
the safe harbor provision created herein
in no way obviates the need for
telemarketers to abide by any of the
Commission’s other telemarketing rules
including honoring the requirements of
the national and company-specific do-
not-call lists. In addition, this safe
harbor provision will not excuse any
willful violation of the ban on using
autodialers or prerecorded messages to
call wireless numbers. Thus, even
within the 15-day safe harbor period,
persons will be considered in violation
of this prohibition if they knowingly
place an autodialed or prerecorded
message call to a wireless number
absent an emergency or the prior
express consent of the called party. We
also note that this safe harbor will
extend only to voice calls, not to text
messages which are sent specifically to
numbers associated with wireless
devices.

We note that one commenter contends
that the Commission lacks the statutory
authority to adopt a safe harbor.
However, the record is clear that it is
impossible for telemarketers to identify
immediately those numbers that have
been ported from a wireline service to
a wireless service provider. Commenters
maintain that, absent a limited safe
harbor period, telemarketers simply
cannot comply with the statute. The safe
harbor is not an “exemption” from the
requirements on calls to wireless
numbers; it is instead a time period
necessary to allow callers to come into
compliance with the rules. Otherwise,
the statute would “demand the
impossible.” Even if telemarketers had
immediate access to such information
(which they do not), several
commenters note that some period of
time still is necessary to update
marketing lists to suppress calls to
recently ported wireless numbers.
Therefore, we believe this limited safe
harbor period is necessary to allow
callers to comply with this statutory
provision.

We decline to adopt a safe harbor
period that extends beyond 15 days as
suggested by several commenters.
Although we acknowledge that a 30 or
31-day period would be consistent with
the requirements to update additions to
the national and company specific lists,
and therefore create some
administrative efficiencies, we believe

such considerations are offset by the
potential costs and privacy concerns to
wireless subscribers that may be
charged for receiving telephone
solicitations during this extended
period. We agree that the duration of
any such safe harbor period should be
limited to the extent that it is
technologically reasonable for marketers
to obtain the appropriate data to comply
with our rules. The information
provided in this proceeding indicates
that a 15-day safe harbor period is a
sufficient period of time to ensure that
this information will be both available
to the industry and can be disseminated
to callers in order to comply with our
rules. For example, Neustar recently
made available a service that will
provide data on numbers ported from
wireline to wireless service on a daily
basis. In addition, although not publicly
available, Call Compliance describes a
system that it contends will block
telephone calls to wireless numbers,
including those that have just been
ported from wireline to wireless service.

We also decline to extend our safe
harbor provision to any call made
erroneously or inadvertently to a
wireless number regardless of whether
that number has been recently ported
from wireline service as suggested by
the Direct Marketing Association
(DMA). We note that the Commission
considered and declined to adopt a
similar proposal in the 2003 TCPA
Order(68 FR 44144, July 25, 2003). We
believe that adoption of this proposal is
overly broad, unnecessary, and contrary
to the intent of Congress. As explained,
the safe harbor we adopt here is for a
limited purpose. Conversely, the DMA’s
proposal would establish a safe harbor
provision for autodialed or prerecorded
calls to any wireless number in a
manner equivalent to the safe harbor
adopted in the context of the national
do-not-call rules. As the Commission
noted in the 2003 TCPA Order, Congress
found that automated or prerecorded
telephone calls are a greater nuisance
and invasion of privacy than live
solicitation calls. In section
227(b)(1)(A), Congress enacted a strict
prohibition on such calls to emergency
numbers, health care facilities, and
wireless numbers absent the prior
express consent of the called party.
Such calls were determined by Congress
to threaten public safety and
inappropriately shift marketing costs
from sellers to consumers. The
Commission has noted that wireless
customers are often charged for
incoming calls. Coupled with the fact
that autodialers can dial thousands of
numbers in a short period of time, such
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calls can be particularly costly to
wireless subscribers.

We believe the limited safe harbor
provision that we have adopted herein
will substantially alleviate the concerns
expressed by the DMA andNewspaper
Association of America (NAA) regarding
calls made to wireless numbers. Those
concerns derive largely from the recent
implementation of intermodal Local
Number Portability (LNP) and not from
difficulties in otherwise complying with
the TCPA’s restrictions on autodialed or
prerecorded message calls to wireless
numbers. In the 2003 TCPA Order
released just a few months prior to the
implementation of LNP, the record in
that proceeding indicated that
telemarketing to wireless phones was
not a significant problem due to the
successful efforts of industry to comply
with our rules. For example, the DMA
has created the “Wireless
TelephoneSuppression Service” that
provides a list of approximately 280
million numbers that are currently used
or have been set aside for CMRS
carriers. We have no reason to believe
that the circumstances regarding calls to
wireless numbers have otherwise
changed since the Commission
reviewed this issue in 2003. To the
extent that intermodal LNP has been
introduced, we believe the steps taken
herein are sufficient to allow callers to
comply with our rules while
maintaining the privacy interests and
cost protections afforded to wireless
consumers by the TCPA. We therefore
deny requests for a more expansive safe
harbor from the prohibition on
autodialed or prerecorded messages to
wireless numbers than that adopted
herein.

Finally, we decline to establish a
sunset date for this safe harbor
provision. We agree with several
commenters that the issues associated
with real-time access to numbers ported
from wireline to wireless service will be
ongoing for the foreseeable future. We
anticipate, however, that technologies
will continue to improve over time to
make such information more readily
available and, therefore we may revisit
this issue at a later date.

National Do-Not-Call Registry

Consistent with the recent decision of
the FTC, we amend our existing safe
harbor rule for telemarketers that must
comply with the national do-not-call
registry to require such telemarketers to
access the national do-not-call list and
purge registered numbers from their call
lists no more than 31 days prior to
making a telemarketing call. We believe
that this amendment will benefit
consumer privacy interests by reducing

from three months to 31 days the
maximum period in which
telemarketers must update their
database of numbers registered on the
national do-not-call list in order to
qualify for the safe harbor protections.
We also conclude that this action is
consistent with the intent of Congress.
As noted above, in the Appropriations
Act, Congress directed the FTC to
amend its corresponding safe harbor
rule in a similar manner. Although the
Appropriations Act does not specifically
require this Commission to take action,
the Do-Not-Call Implementation Act
directs the Commission to consult and
coordinate with the FTC to “maximize
consistency” with the rules
promulgated by the FTC. As the
Commission noted in the 2004 Further
Notice (69 FR 16873, March 31, 2004),
absent action to amend our safe harbor
rule as it applies to the national
database, many telemarketers will face
inconsistent standards because the
FTC'’s jurisdiction extends only to
certain entities, while our jurisdiction
extends to all telemarketers. This would
result in substantial confusion for
consumers and potentially hinder state
and federal regulatory efforts to monitor
and enforce the national do-not-call
rules.

We decline to establish a “grace
period” advocated by a few commenters
that would require telemarketers to
obtain the information from the national
do-not-call list every 30 or 31 days, but
would not require them to stop calling
consumers for some additional period of
time. In so concluding, we agree with
the FTC’s determination that there is no
support for this suggested approach in
the Appropriations Act. In fact, the
legislative history suggests that the sole
purpose of shortening the requirement
to purge the do-not-call list is to reduce,
to one month, the amount of time
consumers must wait to see a reduction
in unwanted telephone solicitations.
Although the Appropriations Act does
not specifically require action by this
Commission, for all the reasons
discussed above, we believe that our
actions should be consistent with those
of the FTC and the intent of Congress.

We recognize that more frequent
updates of the national registry may
impose some additional administrative
burdens on businesses, including small
businesses. We believe, however, that
the enhanced consumer privacy
protections created by this requirement,
taken in conjunction with the regulatory
benefits to state and federal
governments in establishing consistent
requirements on all telemarketers,
outweigh any such administrative
burdens. We also note that the national

do-not-call registry includes a feature
whereby businesses that have already
downloaded the entire database may
thereafter request only a list of changes
to their previous list (newly added and
removed numbers), rather than
downloading the entire database of
approximately 60 million numbers
every 31 days. This option should
substantially alleviate any burdens
imposed on businesses that may result
from more frequent update
requirements. In addition, at the request
of National Automobile Dealers
Association (NADA), we clarify that
small sellers or telemarketers that
register and pay the annual fee to use
the national do-not-call database are not
required to either conduct an initial or
subsequent download of the entire
database if they use only the single
number lookup feature to screen their
outgoing telephone solicitations. The
FTC reached a similar conclusion noting
that this decision constitutes no change
from the existing rule.

We agree with several commenters
that it may take some time for
telemarketers and small businesses to
implement procedures to access the
national registry on a more frequent
basis than previously required under
our rules. In addition, the FTC has
indicated that some additional time is
required to enable the FTC and the
vendor that operates the national do-
not-call registry to implement
modifications to the registry systems
anticipated by the increase in usage
resulting from this rule amendment.
Therefore, consistent with the FTC’s
determination, we establish January 1,
2005, as the effective date of this rule
amendment. We emphasize that nothing
we do herein otherwise effects the safe
harbor requirements, as set forth in 47
CFR 64.1200(c)(2)(i), for violations of
the national do-not-call rules. Thus,
while sellers and telemarketers are not
required to conduct a physical
download of the entire registry to be in
compliance with the rules, they must
nevertheless maintain and record a list
of telephone numbers obtained using
the single number lookup feature that
the seller may not contact and
document the process, in order to
benefit from the safe harbor provision.

Final Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
Notice of Proposed Rulemaking and
Further Notice of Proposed Rulemaking
(2004 TCPA Further Notice) (69 FR
16873, March 31, 2004) released by the
Commission on March 19, 2004. The
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Commission sought written public
comments on the proposals contained in
the 2004 TCPA Further Notice,
including comments on the IRFA. None
of the comments filed in this proceeding
were specifically identified as
comments addressing the IRFA;
however, comments that address the
impact of the proposed rules and
policies on small entities are discussed
below. This present Final Regulatory
Flexibility Analysis (FRFA) conforms to
the RFA.

Need for, and Objectives of, the Order

The TCPA was enacted to address
certain telemarketing practices,
including calls to wireless telephone
numbers, which Congress found to be
an invasion of consumer privacy and
even a risk to public safety. The TCPA
specifically prohibits calls using an
autodialer or artificial or prerecorded
message “‘to any telephone number
assigned to a paging service, cellular
telephone service, specialized mobile
radio service, or other common carrier
service, or any service for which the
called party is charged.” In addition, the
TCPA required the Commission to
“initiate a rulemaking proceeding
concerning the need to protect
residential telephone subscribers’
privacy rights”” and to consider several
methods to accommodate telephone
subscribers who do not wish to receive
unsolicited advertisements.

In 2003, the Commission released a
Report and Order (2003 TCPA Order)
revising the TCPA rules to respond to
changes in the marketplace for
telemarketing. Specifically, we
established in conjunction with the FTC
a national do-not-call registry for
consumers who wish to avoid unwanted
telemarketing calls. The national do-not-
call registry supplements long-standing
company-specific rules which require
companies to maintain lists of
consumers who have directed the
company not to contact them. In
addition, we determined that the TCPA
prohibits any call using an automatic
telephone dialing system or an artificial
or prerecorded message to any wireless
telephone number. We concluded that
this encompasses both voice calls and
text calls to wireless numbers including,
for example, Short Message Service
calls. We acknowledged in the 2003
TCPA Order that, beginning in
November of 2003, numbers previously
used for wireline service could be
ported to wireless service providers and
that telemarketers will need to take the
steps necessary to identify these
numbers. Intermodal local number
portability (LNP) went into effect
November, 2003. We now modify the

Commission’s rules to establish a
limited safe harbor period in which
persons will not be liable for placing
autodialed or artificial or prerecorded
message calls to numbers ported from
wireline to wireless service within the
previous 15 days.

The 2003 TCPA Order also required
that telemarketers use the national do-
not-call registry maintained by the FTC
to identify consumers who have
requested not to receive telemarketing
calls. In order to avail themselves of the
safe harbor for telemarketers, a
telemarketer was required to update or
“scrub” its call list against the national
do-not-call registry every 90 days.
Recently the FTC amended its safe-
harbor provision to require
telemarketers to scrub their call lists
every 31 days. We now modify the
Commission’s rules to parallel changes
to the FTC’s rules. With this
amendment, all telemarketers are
required to scrub their lists against the
national do-not-call registry every 31
days in order to avail themselves of that
safe harbor.

Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

There were no comments raised that
specifically addressed the proposed
rules and policies presented in the
IRFA. Nonetheless, the agency
considered the potential impact of the
rules proposed in the IRFA on small
entities and attempted, to the extent
possible, to reduce the economic impact
of the rules enacted herein on such
entities. Comments to the 2004 Further
Notice fell into two categories. The first
category includes those comments on
the safe harbor provision for calls to
wireless numbers; the second category
includes comments regarding the safe
harbor provision for the national do-not-
call list.

Two comments were filed that
specifically mentioned small
businesses—Montalvan and the
National Automobile Dealers
Association (NADA). Montalvan
commented on the unreasonableness of
asking small businesses to scrub lists on
a monthly basis. NADA filed comments
urging the Commission not to adopt the
proposed amendment requiring
businesses to download the do-not-call
list monthly instead of quarterly. NADA
claims that any benefit to maintaining
consistency between the FTC and the
Commission is outweighed by the
burden on small businesses caused by
the scrubbing of call lists three times
more often. In addition, NADA seeks
clarification that the use of the single
number lookup feature constitutes

compliance with the requirement that
businesses check the do-not-call list
every 31 days. Lastly, NADA argues that
small businesses need “adequate time to
comply with the monthly download
requirement.” And, NADA seeks an
effective date no earlier than January 1,
2005 or six months after publication in
the Federal Register, whichever is later.

Description and Estimate of the Number
of Small Entities to Which the Rules
Will Apply

The RFA directs agencies to provide
a description of, and where feasible, an
estimate of the number of small entities
that may be affected by the rules
adopted herein. The RFA generally
defines the term “‘small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and ‘“‘small governmental jurisdiction.”
In addition, the term “‘small business”
has the same meaning as the term
“small business concern” under the
Small Business Act. Under the Small
Business Act, “small business concern”
is one which: (1) Is independently
owned and operated; (2) is not
dominant in its field of operation; and
(3) satisfies any additional criteria
established by the SBA.

The Commission’s rules on telephone
solicitation and the use of autodialers
and artificial or prerecorded messages
apply to a wide range of entities,
including all entities that use the
telephone to advertise. That is, our
action affects any entity that uses an
autodialer or prerecorded message to
make telephone calls and the myriad of
businesses throughout the nation that
use telemarketing to advertise their
goods or services. For instance, funeral
homes, mortgage brokers, automobile
dealers, newspapers, and
telecommunications companies could
all be affected. Thus, we expect that the
rules adopted in this proceeding could
have a significant economic impact on
a substantial number of small entities.

Small Businesses. Nationwide, there
are a total of 22.4 million small
businesses, according to SBA data.

Small Organizations. As of 1992,
nationwide there were approximately
275,801 small organizations [not-for-
profit].

Telemarketers. Again, we note that
our action affects an exhaustive list of
business types. We will mention with
particularity the intermediary groups
that engage in this activity. SBA has
determined that “telemarketing
bureaus” with $6 million or less in
annual receipts qualify as small
businesses. For 1997, there were 1,727
firms in the “telemarketing bureau”
category, total, which operated for the
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entire year. Of this total, 1,536 reported
annual receipts of less than $5 million,
and an additional 77 reported receipts
of $5 million to $9,999,999. Therefore,
the majority of such firms can be
considered to be small businesses.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

The revision to the safe harbor rules
that require telemarketers to update
their lists monthly instead of quarterly,
carries no additional compliance costs
for accessing the national do-not-call
registry, because once a telemarketer has
paid its fee to the FTC the telemarketer
may access the list as often as it wants,
up to once a day. There may, however,
be an increase in costs associated with
scrubbing the telemarketer’s call list
more frequently. Increased costs might
be caused by a decrease in staff
efficiency because staff will be required
to scrub the call list monthly instead of
quarterly or by increased payments to a
third party for “scrubbing” services. We
note in the Order, however, that the
national do-not-call registry includes a
feature whereby businesses that have
already downloaded the entire database
may thereafter request only a list of
changes to their previous list
(containing newly added and removed
numbers), rather than downloading the
entire database of approximately 60
million numbers every 31 days. This
feature should substantially alleviate
any burdens imposed on small
businesses that may result from more
frequent update requirements by
minimizing for small businesses the cost
of updating the list each time they must
do so. In addition, at the request of
NADA, we clarify that small sellers or
telemarketers that register and pay the
annual fee to use the national do-not-
call database are not required to either
conduct an initial or subsequent
download of the entire database if they
use only the single number lookup
feature to screen their outgoing
telephone solicitations. In conclusion,
we believe that the enhanced consumer
privacy protections derived from
reducing from three months to 31 days
the maximum period in which
telemarketers must update their call
lists using the do-not-call list, taken in
conjunction with the regulatory benefits
to state and federal governments and
consumers in establishing consistent
requirements for all telemarketers,
outweigh the administrative burdens
associated with this increase in
compliance requirements.

Steps Taken to Minimize the Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

The RFA requires an agency to
describe any significant, specifically
small business, alternatives that it has
considered in developing its approach,
which may include the following four
alternatives (among others): “(1) The
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (2) the
clarification, consolidation, or
simplification of compliance and
reporting requirements under the rule
for such small entities; (3) the use of
performance rather than design
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for such small entities.”

First, the TCPA specifically prohibits
calls using an autodialer or artificial or
prerecorded message to any wireless
telephone number. With the advent of
intermodal number portability it became
important for companies engaged in
telemarketing to track ported numbers
in order to ensure continued
compliance with the TCPA. The
Commission is now adopting a limited
safe harbor for autodialed and
prerecorded message calls to wireless
numbers that were ported within 15
days from a wireline service to a
wireless service provider. It is our belief
that this 15-day safe harbor period will
provide a reasonable opportunity for
small businesses to identify numbers
that have been ported and to comply
with the rules. In addition, we believe
that the creation of this safe harbor will
not have a significant economic impact
on any small businesses, only a benefit.

One alternative we considered was
not to adopt a safe harbor. That
alternative could make compliance with
the TCPA’s prohibition almost
impossible for small businesses using
autodialers and prerecorded messages.
The majority of commenters support the
adoption of a safe harbor, although most
request a minimum of 30 days. In our
view, 30 days places too much of a
burden on consumers, who may be
subjected to calls to their wireless
phones for which they must pay for up
to a month’s time. This is an
inappropriate shifting of the costs of
advertising from businesses, including
small businesses, to wireless
subscribers. We believe that the creation
of a limited safe harbor period of 15
days balances the needs of small
businesses against the needs of wireless
customers. Furthermore, we do not
believe that consumer privacy interests
will be negatively impacted by our

decision, in part because consumers
may continue to avail themselves of the
national and company-specific do-not-
call lists.

Second, as indicated in Section D of
the FRFA, the Commission has modified
the TCPA safe-harbor provision. This
modification requires that telemarketers
scrub their lists on a monthly, rather
than a quarterly basis. One alternative
considered by the Commission was to
leave the safe harbor unchanged. The
advantage to such an alternative was
that there would have been no increased
burden on small businesses. Businesses
would continue to download numbers
from the national do-not-call registry
and scrub their own call lists of those
numbers every three months. The
disadvantage in maintaining the status
quo would have been that the FTC and
Commission rules would be
inconsistent, contrary to Congress’
directive in the Do-Not-Call
Implementation Act. Small businesses
subject to the jurisdiction of both
agencies would have been faced with
this inconsistency. We believe that it is
easier and less burdensome for small
businesses if the two agencies have
consistent requirements.

Several commenters stated that it may
take some time for telemarketers and
small businesses to implement
procedures before they can access the
national registry on a monthly basis. In
addition, the FTC has indicated that
some additional time is required to
enable the FTC and the vendor that
operates the national do-not-call registry
to implement modifications to the
registry systems anticipated by the
increase in usage resulting from this
rule amendment. For both these reasons,
we establish January 1, 2005, as the
effective date of this rule amendment.
This additional period will provide
telemarketers and small businesses
more time to modify their procedures to
accommodate these changes.

Report to Congress

The Commission will send a copy of
the Order, including the Final

Regulatory Flexibility Analysis
(FRFA), in a report to be sent to
Congress and the General Accounting
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A). In
addition, the Commission will send a
copy of the Order, including the FRFA,
to the Chief Counsel for Advocacy of the
Small Business Administration.

Ordering Clauses

Accordingly, pursuant to the
authority contained in Sections 1-4,
227, and 303(r) of the Communications
Act of 1934, as amended; 47 U.S.C. 151—
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154, 227 and 303(r); and 47 CFR 64.1200
of the Commission’s rules, and the Do-
Not-Call Implementation Act, Public
Law Number 108-10, 117 Statute 557,
the Order in CG Docket No. 02—-278 IS
ADOPTED, and Part 64 of the
Commission’s rules, 47 CFR 64.1200 is
amended as set forth in the Final Rules.
As discussed herein, the amended rule
at 47 CFR 64.1200(c)(2)(1)(D) will
become effective January 1, 2005.

The Petition for Declaratory Ruling
filed by the Direct Marketing
Association and Newspaper Association
of America on January 29, 2004, is
denied to the extent discussed herein.
The Commission’s Consumer &
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Order, including the Final
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 64
Telephone.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR Part 64 as
follows:

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

m 1. The authority citation for part 64
continues to read as follows:

Authority: 47 U.S.C. 154, 254 (k); secs. 403
(b)(2) (B), (C), Public Law 104—104, 110 Stat.
56. Interpret or apply 47 U.S.C. 201, 218, 225,
226, 228, and 254 (k) unless otherwise noted.

* * * * *

m 2. Section 64.1200 is amended by
adding paragraph (a)(1)(iv) and revising
paragraph(c)(2)(i)(D) and adding a note
to paragraph (c)(2)(i)(D) to read as
follows:

§64.1200 Delivery restrictions.

(a) * *x %

(1) * *x %

(iv) A person will not be liable for
violating the prohibition in paragraph
(a)(1)(iii) when the call is placed to a
wireless number that has been ported
from wireline service and such call is a
voice call; not knowingly made to a
wireless number; and made within 15
days of the porting of the number from
wireline to wireless service, provided
the number is not already on the
national do-not-call registry or caller’s
company-specific do-not-call list.

* * * * *

(C] E
(2) EE
(i) *

(D) Accessing the national do-not-call
database. It uses a process to prevent
telephone solicitations to any telephone
number on any list established pursuant
to the do-not-call rules, employing a
version of the national do-not-call
registry obtained from the administrator
of the registry no more than 31 days
prior to the date any call is made, and
maintains records documenting this
process.

Note to paragraph (c)(2)(i)(D): The
requirement in paragraph 64.1200(c)(2)(i)(D)
for persons or entities to employ a version of
the national do-not-call registry obtained
from the administrator no more than 31 days
prior to the date any call is made is effective
January 1, 2005. Until January 1, 2005,
persons or entities must continue to employ
a version of the registry obtained from the
administrator of the registry no more than
three months prior to the date any call is
made.

* % %

* * * * *

[FR Doc. 04-22755 Filed 10-7-04; 8:45 am]|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 04-3057: MB Docket No. 03-190; RM—
10738]

Radio Broadcasting Services; Athens
and Doraville, GA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In response to petition for
rule making filed by CXR Holdings, Inc.
and Cox Radio, Inc. this document
reallots Channel 238C1 from Athens to
Doraville, Georgia, and modifies the
Station WBTS license to specify
Doraville as the community of license.
See 68 FR 54879, September 19, 2003.
The reference coordinates for the
Channel 238C1 allotment at Doraville,
Georgia, are 34—-07-32 and 83-51-32.
Station WBTS was granted a license to
specify operation on Channel 238C1 in

lieu of Channel 238C at Athens, Georgia.

See BLH-20011016AAF. The FM Table
of Allotments does not reflect this
change. With this action, the proceeding
is terminated.

DATES: Effective November 18, 2004.
FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Media Bureau (202) 418—
2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Report and Order in MB

Docket No. 03—190 adopted September
23, 2004, and released September 27,
2004. The full text of this decision is
available for inspection and copying
during normal business hours in the
FCC Reference Information Center at
Portals 11, CY—A257, 445 12th Street,
SW., Washington, DC. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, Best Copy and Printing, Inc.,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of the Report and
Order in this proceeding in a report to
be sent to Congress and the General
Accounting Office pursuant to the
Congressional Review Act, see 5
U.S.C.801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of the Code of Federal
Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Georgia, is amended
by removing Channel 238C at Athens,
and adding Doraville, Channel 238C1.
Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 04-22751 Filed 10-7—-04; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-04-19284]

Federal Motor Vehicle Safety
Standards; Occupant Crash Protection

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Denial of petition for
reconsideration.

SUMMARY: The agency denies Porsche’s
petition for reconsideration of the
agency’s May 5, 2003 final rule
expanding the limited line manufacturer
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exemption from the advanced air bag
phase-in requirements published on
May 12, 2000, and amended January 6,
2003. In the petition for reconsideration,
Porsche requested that NHTSA
reconsider its position that advanced
credits are not available to
manufacturers taking advantage of the
exemption. The agency is denying the
petition because it does not believe
manufacturers who can advance vehicle
production sufficiently to use credits
need the relief provided by the limited
line manufacturer exception, and that
further relief for limited line
manufacturers is not merited.

FOR FURTHER INFORMATION CONTACT: For
non-legal issues, you may call Mr. Louis
Molino, Office of Crashworthiness
Standards, NVS—112, telephone (202)
366—-2264, facsimile (202) 493-2739.

For legal issues, you may call Mr.
Christopher M. Calamita of the NHTSA
Office of the Chief Counsel, NCC-112,
telephone (202) 366-2992, facsimile
(202) 366-3820.

You may send mail to both of these
officials at National Highway Traffic
Safety Administration, 400 Seventh
Street, SW., Washington, DC 20590.
SUPPLEMENTARY INFORMATION: On May
12, 2000, we published in the Federal
Register (65 FR 30680) a rule to require
advanced air bags. (Docket No. NHTSA
00-7013; Notice 1.) The rule amended
Standard No. 208, Occupant Crash
Protection, to require that future air bags
be designed so that, compared to air
bags then installed in production
vehicles, they create less risk of serious
air bag-induced injuries and provide
improved frontal crash protection for all
occupants, by means that include
advanced air bag technology. The rule is
being phased in during two stages.
During the first phase-in, from
September 1, 2003, through August 31,
2006, increasing percentages of motor
vehicles are required to meet
requirements for minimizing air bag
risks.

As initially adopted, the rule would
have required that the majority of
vehicle manufacturers meet the
following phase-in requirements: 9/1/03
through 8/31/04—35 percent; 9/1/04
through 8/31/05—65 percent; 9/1/05
through 9/1/06—100 percent, with
manufacturers allowed to use credits for
early compliance. Effective September
1, 2006, all vehicles thereafter
manufactured must comply with the
advanced air bag technologies; credits
for early compliance are not permitted.
On January 31, 2003, NHTSA published
a final rule that adjusted the first year
of the phase-in to 20 percent (68 FR
4961).

On May 5, 2003 NHTSA published
another final rule that expanded the
limited line manufacturer exception to
the first advanced air bag phase-in
schedule (68 FR 23614). We decided to
amend the definition of a limited line
manufacturer for purposes of the first
phase-in only, to a manufacturer that
produces three or fewer carlines, as that
term is defined in 49 CFR 583.4, for sale
or distribution in the United States. We
also decided to exclude a limited line
manufacturer from the first two years of
the first phase-in, with full compliance
required in the third year. Without this
relief, a limited line manufacturer, then
defined as a manufacturer that produces
two or fewer lines, would have been
required to achieve 100% compliance
by the second year of the phase-in, a
point at which other manufacturers
need only certify 65% of their fleet.
NHTSA reiterated that no credits for
early compliance were allowed. NHTSA
stated its belief that such additional
relief was not justified, since a limited
line manufacturer that was able to take
advantage of early credits could design
its product plans to meet the relaxed
phase-in requirements and should not
be able to take advantage of one element
of a compliance system it has opted not
to pursue.

Porsche submitted a petition for
reconsideration of the May 5, 2003 final
rule, asking NHTSA to reconsider its
position on early credits for limited line
manufacturers opting out of the phase-
in schedule. In its petition, Porsche
stated that without advanced credits it
would be prohibited from selling a
small number of highly specialized
“niche” vehicles in the United States
from September 1, 2005, through August
31, 2006. It went on to claim that it
could not simply advance production of
those vehicles intended for the U.S.
market to some time prior to September
1, 2005, in order to certify those
vehicles to the older air bag
requirements and then sell the vehicles
after that date because the
manufacturing process is so specialized
as to preclude stockpiling of a portion
of the fleet for future sales.

Porsche based its petition on four
arguments, three of which were based
on a mistaken belief that NHTSA had
changed its position on advanced
credits for limited line manufacturers in
the May 5, 2003 final rule. First, Porsche
stated that eliminating credits would
remove its niche vehicles from the
marketplace, while allowing larger
manufacturers to continue production of
their niche vehicles, without
modification, until September 1, 2006.
Second, it averred that NHTSA based
it’s decision to eliminate credits on an

assumption, first articulated in the May
5, 2003 final rule (i.e., that credits were
not needed by limited line
manufacturers because such
manufacturers that were able to generate
credits by producing compliant vehicles
could likely meet the phase-in
schedule), which is based on incorrect
assumptions, i.e., that a manufacturer of
three or fewer carlines would be able to
fully meet a 20-65—100% phase-in
schedule if it was able to certify one or
more of its carlines as advanced air bag
compliant prior to September 1, 2005.
Third, Porsche claimed that NHTSA had
failed to provide notice before
eliminating advanced credits. Finally,
Porsche argued that not allowing
advanced credits was directly contrary
to the mandate in the Transportation
Equity Act (TEA-21, 112 Stat. 466, June
9, 1998) that credits be allowed for those
manufacturers exceeding the phase-in
requirements of an advanced air bag
final rule. For the reasons discussed
below, NHTSA rejects each of Porsche’s
arguments.

As an initial matter, NHTSA believes
it is beneficial to explain its position on
limited line manufacturers, phase-ins,
and advanced credits related to phase-
ins. S14.1(a) and S14.3(a) of FMVSS No.
208 each specify a general phase-in
schedule for vehicles certified to the
standard’s advanced air bag
requirements: the first for vehicles
manufactured prior to September 1,
2006, and the second for vehicles
manufactured between September 1,
2007, and August 31, 2010. As noted in
Porsche’s petition for reconsideration,
§7103 of TEA—21 directed NHTSA to
adopt a phase-in schedule that
commenced no later than September 1,
2003, and that resulted in every vehicle
subject to the advanced air bag
requirements and manufactured on or
after September 1, 2006 being certified
to those requirements.

At its discretion, NHTSA decided to
bifurcate the advanced air bag
requirements and to establish a phase-
in schedule for each of the two sets of
requirements. NHTSA excluded three
types of vehicle manufacturers from
each of the two phase-ins because it
recognized that these types of
manufacturers faced certain hardships
not faced by the larger manufacturers.
Under the May 12, 2000 final rule,
manufacturers of vehicles built in two
or more stages and small volume
manufacturers are not required to certify
any of their vehicles to the advanced air
bag requirements before the final
effective date of those requirements, i.e.,
September 1, 2006 (S14.1 (c) and (d))
and September 1, 2010 (S14.3(c) and
(d)). NHTSA recognized that these
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manufacturers, because of their very
small size, possess virtually no
bargaining power with air bag suppliers,
who the agency expected would be
primarily engaged in satisfying the
needs of larger manufacturers.

In addition, a manufacturer falling
within the definition of a “limited line
manufacturer” may decide to opt out of
the general phase-in requirement as long
as one hundred percent of the vehicles
it makes for the U.S. market are certified
as compliant with the applicable
advanced air bag requirements by a
specified date, i.e., September 1, 2005
(as amended by the May 5, 2003 final
rule) and September 1, 2008 (S14.1(b)
and S14.3(b), respectively). This
provision was created because NHTSA
believed it was unreasonable to expect
limited line manufacturers to certify a
greater percentage of their fleet to the
advanced air bag requirements than was
required of manufacturers of more
carlines. NHTSA'’s analysis was based
on the presumption that a limited line
manufacturer would certify an entire
vehicle line to the advanced air bag
requirements, creating a compliance
burden of half of their carlines in the
first year of the phase-in. This would
likely represent much more than 35% of
their production. Larger manufacturers
would have borne a first year
compliance burden of 35% under the
May 12, 2000 final rule.

No alternative phase-in schedule was
adopted for any manufacturers falling
within one of these three groups. Rather,
each manufacturer type was exempted
from the phase-in requirements adopted
by NHTSA and mandated generally by
TEA-21. As specified by the regulatory
text of S14.1(a) and S14.3(a), only those
manufacturers that comply with the
phase-in requirements are entitled to
advanced credits.?

Porsche’s assertion that the agency
has changed its position on advanced
credits without notice and contrary to
congressional intent is incorrect. The
language in TEA—-21 regarding advanced
credits is directly linked to the phase-

1 Section 7103(5) of TEA-21 states: “To
encourage early compliance, the Secretary is
directed to include in the notice of proposed
rulemaking required by paragraph (1) means by
which manufacturers may earn credits fro future
compliance. Credits, on a one-vehicle for one-
vehicle basis, may be earned for vehicles certified
as being in full compliance under section 30115 of
title 29, United States Code, with the rule required
by paragraph (2) which are either—

(A) So certified in advance of the phase-in period;
or

(B) In excess of the percentage requirements
during the phase-in period.

NHTSA does not believe this provision requires
the agency to allow advance credits for
manufacturers exempted from the mandated phase-
in requirements.

in also mandated by TEA—-21. It does not
specify that advanced credits must be
provided for those manufacturers
excluded from the phase-in
requirements. Additionally, the
explanation of the limited line
manufacturer exception provided in the
preamble of both the NPRM and the
final rule never discussed the possibility
of advanced credits and noted that
under the exception, full compliance
would be required for these
manufacturers before it was required for
those manufacturers meeting the more
stringent phase-in requirements.

Although the regulatory text has
always provided that advanced credits
are only available to manufacturers
meeting the advanced air bag phase-in
requirements, the issue of the
relationship between the limited line
manufacturer and advanced credits was
fully addressed for the first time in the
May 5, 2003 final rule. In the original
NPRM proposing the new advanced air
bag requirements, NHTSA stated that
the exemption from the phase-in
schedule was limited to manufacturers
of two or fewer carlines because larger
manufacturers could theoretically
exempt themselves from the entire first
year of the phase-in. The agency then
went on to note “[h]Jowever, the agency
doubts that any full-line vehicle
manufacturers would want to take
advantage of the alternative, given the
need to achieve full compliance by
September 1, 2003.” (63 FR 49958,
49978; September 18, 1998). All
portions of the industry were on notice,
as early as 1998, that parties choosing to
use the limited line manufacturer
alternative would not be entitled to the
panoply of discretion provided to larger
manufacturers. Rather, in exchange for
not having to produce any compliant
vehicles during the first year of the
phase-in, full compliance would be
required effective the first day of the
second year of the phase-in. In the May
12, 2000 final rule, NHTSA reiterated
that the limited carline exception
relieved those manufacturers choosing
to take advantage of it from the first year
of the phase-in, but that full compliance
would be required as of September 1,
2004, one year after the commencement
of the phase-in. Never did the agency
discuss the possibility that advanced or
carryover credits would be available for
these manufacturers.

We have decided against expanding
the advanced credit provisions because
we continue to believe that such relief
is unnecessary and would unduly favor
limited line manufacturers. We note that
limited line manufacturers have already
been given substantial relief under both
the May 12, 2000 final rule and the May

5, 2003 amendment to that rule. While
manufacturers of more than three
carlines are allowed to use advanced
credits to reach 100% compliance in the
third year of the phase-in, they must
also meet the 20% and 65% phase-in
requirements during the first two years,
a burden from which limited line
manufacturers have been relieved.

Advanced credits are not designed to
allow manufacturers to manipulate the
phase-in schedule and, ultimately, the
number of compliant vehicles on the
road prior to September 1, 2006. Rather,
NHTSA acknowledges that there could
be some problem vehicles for which
early sensing or deployment technology
is ill-suited. Rather than force a strict
phase-in schedule where no recognition
of these vehicles would be allowed
anywhere in the phase-in, the final rule
allows manufacturers to accommodate
these vehicles as long as they meet the
underlying phase-in requirements.

If NHTSA were to grant Porsche’s
petition and allow advanced credits for
manufacturers using the limited line
exception, it would provide these
manufacturers with extended relief
neither justified by their circumstances
nor contemplated by the provision for
advanced credits. For example, a
limited line manufacturer could have
chosen to certify one of its carlines as
advanced air bag compliant as early as
the first year of the phase-in. For a
limited line manufacturer excluded
from the phase-in, this compliant line
would generate advanced credits each of
the three years prior to the 100 percent
compliance date, without any of the
credits having to be used prior to that
date. Assuming that carline represented
slightly more than one-third of its total
sales in the United States, the
manufacturer could then delay all other
vehicle changes necessary to certify the
rest of its fleet to the advanced air bag
requirements until September 1, 2006.
Those manufacturers subject to the
phase-in, however, could not adopt
such an approach because they would
have to rely on advanced credits each
year of the phase-in. It is likely that
manufacturers subject to the phase-in
would have insufficient credits left over
from the first year of the phase-in to
meet the requirements established by
NHTSA for the second year of the
phase-in.

Alternatively, a limited line
manufacturer could choose to produce
no advanced air bag-compliant vehicles
during the first year of the phase-in, but
could choose to certify two (or even one
and a half) of its carlines during the
second year of the phase-in, and meet
all of its certification responsibilities. As
with the first option, this approach
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would not be available to other
manufacturers who must be able to
certify a full 20% of their fleet in the
first year of the phase-in and a full 65%
in the second year. NHTSA finds these
two alternatives unacceptable in that
they provide a level of relief so at odds
with the relief given to other
manufacturers as to be patently unfair.

Finally, a limited line manufacturer
could choose to certify none of its fleet
to the advanced air bag requirements
until a couple of months before
September 1, 2005, an approach that
would result in very small numbers of
advanced air bag-compliant vehicles
being introduced earlier than currently
required under the limited line
manufacturer exception. This
alternative would not result in
significant numbers of compliant
vehicles being introduced onto U.S.
roads ahead of schedule, the only
rationale for granting the relief
requested by Porsche. Any one of these
three scenarios (and doubtless others as
well) would be permissible were
NHTSA to grant Porsche’s petition.

As a practical matter, we believe
granting Porsche’s petition is unlikely to
generate a sizeable number of vehicles
that are certified to the advanced air bag

requirements on U.S. roads in advance
of FMVSS No. 208’s requirements.2
Given the criteria for determining
whether a particular vehicle falls within
a given carline, it is unlikely that many
manufacturers of any size would be able
to qualify for the exemption. Second,
the manufacturer would need to
manufacture more than 5,000 vehicles
per year for the U.S. market. If its
production numbers were lower than
that, it could simply wait to certify any
vehicles to the advanced air bag
requirements until September 1, 2006.
In its petition for reconsideration,
Porsche indicated that it does not plan
on introducing large numbers of
advanced air bag-compliant vehicles
into the U.S. prior to September 1, 2005.
Rather, it appears that it would merely
introduce production of such vehicles
only to the extent necessary to receive
an advanced credit for approximately
500, custom-made vehicles. As such, the
total number of vehicles likely to be
introduced in advance of September 1,

2The arguable need for such credits is very

limited; it appears that only Porsche is likely to be
affected by our decision not to expand the
availability of advanced credits, and then only if it
can show that it manufactures no more than three
carlines for the U.S. market.

2005, is quite small, and appears to be
no more than a few months of
production.

As to Porsche’s assertion that
NHTSA'’s position on advanced credits
will unfairly remove Porsche’s niche
vehicles from the U.S. market for one
year while allowing larger
manufacturers to use advanced credits
for their niche vehicles, NHTSA notes
that the limited line manufacturer
exception already affords Porsche
significantly more relief than is given to
larger manufacturers. Additionally, the
decision to use the limited line
manufacturer exception, rather than the
more stringent phase-in schedule with
advanced credits, was a business
decision left solely within Porsche’s
discretion. NHTSA finds that affording
Porsche further relief is not merited.

Accordingly, the petition for
reconsideration is denied.

Authority: 49 U.S.C. 30162; delegation of
authority at 49 CFR 1.50 and 501.8.

Issued: October 4, 2004.
Stephen R. Kratzke,
Associate Administrator for Rulemaking.
[FR Doc. 04-22749 Filed 10-7-04; 8:45 am]
BILLING CODE 4910-59-P
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Proposed Rules

Federal Register
Vol. 69, No. 195

Friday, October 8, 2004

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 457
RIN 0563—-AB80

Common Crop Insurance Regulations;
Nursery Crop Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) is extending the
comment period for the proposed rule to
amend the Nursery Crop Insurance
Provisions. The proposed rule was
published in the Federal Register on
August 9, 2004, (69 FR 48166) and the
comment period was scheduled to end
on October 8, 2004. The comment
period will be extended 45 days and
will now end on November 22, 2004.
DATES: Written comments and opinions
on this proposed rule will be accepted
until close of business November 22,
2004, and will be considered when the
rule is to be made final.

ADDRESSES: Interested persons are
invited to submit written comments to
the Director, Product Development
Division, Federal Crop Insurance
Corporation, United States Department
of Agriculture, 6501 Beacon Drive, Stop
0812, Kansas City, MO 64133.
Comments titled Nursery Crop
Insurance Provisions may be sent via
the Internet to
DirectorPDD@rm.fcic.usda.gov, or the
Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments. A
copy of each response will be available
for public inspection and copying from
7 a.m. to 4:30 p.m., CST, Monday
through Friday, except holidays, at the
above address.

FOR FURTHER INFORMATION CONTACT:
Stephen Hoy, Risk Management
Specialist, Research and Development,
Product Development Division, Federal

Crop Insurance Corporation, at the
Kansas City, MO, address listed above,
telephone (816) 926-7730.

SUPPLEMENTARY INFORMATION: On August
9, 2004, FCIC published in the Federal
Register (69 FR 48166) a proposed rule
to amend the Nursery Crop Insurance
Provisions and Nursery Peak Inventory
Endorsement to improve coverage of
nursery plants. FCIC also proposed to
add a Rehabilitation Endorsement for
Field grown plants that will recover
from an insured cause of loss. FCIC
provided a 60-day comment period that
is scheduled to end October 8, 2004.
Due to the hurricanes and subsequent
inclement weather in the southeast and
eastern United States, FCIC is extending
the comment period an additional 45
days to ensure the public has an
adequate opportunity to review and
comment on the proposed rule. The
comment period for the proposed rule is
extended to November 22, 2004.

Signed in Washington, DC, on October 5,
2004.
Ross J. Davidson, Jr.,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 04-22740 Filed 10-7—-04; 8:45 am]
BILLING CODE 3410-08-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9, 23, 163,177, 178, 179,
and 180

[OPP-2003-0176; FRL-7308-2]

Updating Generic Pesticide Chemical
Tolerance Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This action proposes to
update the generic provisions in 40 CFR
parts 9, 23, 163, 177-180 pertaining to
pesticide chemical tolerances and
exemptions from the requirement of a
tolerance under section 408 of the
Federal Food, Drug, and Cosmetic Act.
This update is necessary due to various
changes made in the underlying statute
by the Food Quality Protection Act of
1996. The proposed amendments are
primarily procedural in nature.

DATES: Comments must be received on
or before December 7, 2004.

ADDRESSES: Submit your comments,
identified by docket ID number OPP—
2003-0176, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov/. Follow the on-
line instructions for submitting
comments.

e Agency Website: http://
www.epa.gov/edocket/. EDOCKET,
EPA’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

e E-mail: Comments may be sent by
e-mail to opp-docket@epa.gov,
Attention: Docket ID Number OPP—
2003-0176.

e Mail: Public Information and
Records Integrity Branch (PIRIB)
(7502C), Office of Pesticide Programs
(OPP), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001, Attention:
Docket ID Number OPP-2003-0176.

e Hand Delivery: Public Information
and Records Integrity Branch (PIRIB),
Office of Pesticide Programs (OPP),
Environmental Protection Agency, Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA, Attention: Docket ID
Number OPP-2003-0176. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
docket ID number OPP-2003-0176.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.epa.gov/edocket/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
regulations.gov, or e-mail. The EPA
EDOCKET and the regulations.gov
websites are “‘anonymous access”
systems, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through EDOCKET or
regulations.gov, your e-mail address
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will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit
EDOCKET on-line or see the Federal
Register of May 31, 2002 (67 FR 38102)
(FRL-7181-7).

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket/. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The Docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Jonathan Fleuchaus, Office of General
Counsel, Mail code 2333A, Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: (202) 564-5628; fax

number: (202) 564—5644; e-mail address:

fleuchaus.jonathan@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

¢ Crop production (NAICS 111)

e Animal production (NAICS 112)

e Food manufacturer (NAICS 311)

e Pesticide manufacturer (NAICS
32532)

This listing is not intended to be
exhaustive, but rather provides a guide

for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR is available at E-CFR Beta Site
Two at http://www.gpoaccess.gov/ecfr/.

C. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through EDOCKET,
regulations.gov, or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the rulemaking by docket
ID number and other identifying
information (subject heading, Federal
Register date, and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree,
suggest alternatives, and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at

your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

II. Background

A. What Action is the Agency Taking?

EPA is proposing to amend various
sections of 40 CFR parts 9, 23, 163, and
177-180 to make them consistent with
the changes to section 408 of the Federal
Food, Drug, and Cosmetic Act, 21 U.S.C.
3464, contained in the Food Quality
Protection Act of 1996 (FQPA).

EPA is proposing to revoke 40 CFR
part 163 in its entirety. Part 163
addresses “certifications of usefulness”
for pesticide chemicals. In amending
section 408, the FQPA dropped all
requirements pertaining to certifications
of usefulness. EPA is proposing several
general changes throughout parts 177—
180. These changes are:

1. Remove most references to FFDCA
section 409. The FQPA consolidated
FFDCA regulation of pesticides, for the
most part, under FFDCA section 408.
See 21 U.S.C. 346a(a)(1). Previously,
pesticide residues in processed food
were regulated, in part, under FFDCA
section 409. Most references in 40 CFR
parts 177—180 to section 409 thus have
become obsolete and are proposed to be
removed. This includes 40 CFR part 177
in its entirety because it is devoted to
providing procedures for establishing
regulations under section 409.

2. Remove most references to “food
additives.” Because ‘“food additives” are
addressed by section 409 and not
section 408, for similar reasons, most
references to “food additives” are
proposed to be removed. See 21 U.S.C.
348.

3. Revise statutory cross-references
where appropriate. In some instances,
the FQPA moved various provisions in
section 408 to different subsections. For
example, the procedures pertaining to
filing objections are now located in
section 408(g) not section 408(d) as they
were previously. These cross-references
are proposed to be corrected.

4. Remove provisions addressing
advisory committees. Previously,
section 408 had a provision permitting
affected parties to request the formation
of science advisory panels regarding
tolerance actions. Because this
provision was dropped by the FQPA,
EPA is proposing to remove the
implementing regulations.
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5. Remove provisions addressing the
time requirements for acting on
petitions. Previously, section 408
required action on petitions in certain
timeframes. Because this provision was
dropped by the FQPA, EPA is proposing
to remove implementing regulations
concerning these timeframes.

6. Revise changed statutory time
periods. In a few instances, the FQPA
revised statutory time periods
pertaining to actions concerning
tolerances. For example, the period in
which objections to final tolerance rules
can be made was extended from 30 to
60 days. See 21 U.S.C. 346a(g)(2). EPA
is proposing to change its regulations to
be consistent with the statute.

7. Remove obsolete references to the
“Registration Division.” 40 CFR part 180
contains several references to the
Registration Division of the Office of
Pesticide Programs. Because tolerance
activities are now divided among
several divisions in the Office of
Pesticide Programs, the references to the
Registration Division may be confusing,
and EPA is proposing to either replace
these references with a reference to ““the
Agency” or simply delete them, as
appropriate. Although this change is not
directly responsive to the FQPA
changes, the potential confusion that
might be caused by the obsolete
references was deemed important to
correct at this time.

8. Correct Agency addresses. 40 CFR
178.25(a)(5) and 180.33(m) currently list
obsolete addresses for mailings to the
Agency. These addresses are proposed
to be corrected.

Other changes involving individual
sections include:

1. 40 CFR 178.35. This provision
addresses modification or revocation of
a tolerance regulation on the basis of
objections filed with the Agency. EPA is
proposing to change the language in this
section to track the language in new
section 408(g)(2)(C). See 21 U.S.C.
346a(g)(2).

2. 40 CFR 180.1(f). The FQPA
amended the provision addressing the
manner in which pesticide chemical
tolerances written for raw agricultural
commodities apply to processed foods
manufactured from those commodities.
This provision is commonly referred to
as the “flow-through” provision because
it generally legalizes residues in
processed food that are not higher than
the residue levels permitted in the raw
agricultural commodity. See 21 U.S.C.
346a(a)(2). EPA is proposing to amend
40 CFR 180.1(f) to track the language in
new section 408(a)(2).

EPA calls attention to the fact that one
of the changes in the flow-through
provision, and thus in the revised 40

CFR 180.1(f), is that it no longer focuses
on whether processed food is “ready to
eat.” For many years prior to the
passage of the FQPA, EPA determined
the need for processed food tolerances
without regard to whether the processed
food was “ready to eat” or not, despite
statutory language specifying that the
flow-through provision applied to
“ready to eat”” processed food. This led
to the establishment of several
processed food tolerances that were
unnecessary because the tolerances
were established on not “ready to eat”
commodities and when these
commodities underwent further
processing to reach the “ready to eat”
stage, residues declined below the raw
agricultural commodity tolerance.
Shortly before passage of the FQPA,
EPA revoked several tolerances on not
“ready to eat”” processed foods on the
ground they were not necessary given
the existing raw agricultural commodity
tolerance level and the level of residues
present in the “ready to eat” processed
food. As part of the tolerance
reassessment process required by the
FQPA, EPA will determine if such
tolerances need to be reestablished and,
if so, take steps to reinstate such
tolerances. In the meantime, because
section 408(j)(3) preserves the
effectiveness of raw agricultural
commodity tolerances in existence at
the time of passage of the FQPA, EPA
believes that the raw agricultural
commodity tolerances corresponding to
the revoked not “ready to eat”
processed food tolerances should be
enforced under the pre-FQPA “flow-
through” provision thus not subjecting
not “ready to eat” processed food to a
changed regulatory environment.
Otherwise, the effect of these raw
agricultural commodity tolerances will
not be maintained as specified by
section 408(j)(3).

3. 40 CFR 180.2. New section 408(k)
mandates that pesticide chemicals
regarded by the Administrator as
generally recognized as safe (GRAS)
shall be regarded as exempt from the
requirement for a tolerance. This section
further directs EPA to indicate, by
regulation, which substances have been
converted from GRAS to being covered
by a tolerance exemption. 40 CFR 180.2
now contains a listing of GRAS
substances. Pursuant to section 408(k),
EPA is proposing in this action to create
tolerance exemptions in separate
sections of 40 CFR part 180 for all but
three of these substances (citric acid,
fumaric acid, and sodium chloride). The
remainder of 40 CFR 180.2, which
contains procedures for obtaining GRAS
status is proposed to be deleted. Citric

acid, fumaric acid, and sodium chloride
are the subject of a separate rulemaking
intended to create tolerance exemptions
for these substances in 40 CFR 180.950.

4. 40 CFR 180.7. Three important,
specific changes are proposed for 40
CFR 180.7. First, it is proposed that this
section be expanded from addressing
tolerances just for raw agricultural
commodities to tolerances for raw
agricultural commodities and processed
foods. This is consistent with the
changes in the FQPA which expanded
section 408 to include pesticide
chemical tolerances for processed foods.
See 21 U.S.C. 346a(a)(1). Second, EPA is
proposing to expand the requirements
pertaining to petition contents
consistent with the expanded statutory
language in the FQPA, including the
requirement that the petition contain a
summary. See 21 U.S.C. 346a(d)(2).

Third, EPA is specifying that the full
text of the petitioner’s summary of its
petition will be added to EPA’s
Electronic Public Docket (http://
www.epa.gov/edocket) and requiring
that a specific reference to the internet
address for the summary be included in
the Notice of Filing. To date, EPA has
published the full text of the petitioner’s
summary in the Federal Register notice
announcing the Notice of Filing. EPA is
proposing to include the petitioner’s
summary in the Notice of Filing Federal
Register notice through a reference and
to publish the summary on its internet
website because petition ‘“‘summaries”’
have expanded, in many instances, well
beyond the concept of a petition
summary and could be better described
as the petition itself. Rather than
continue to add these lengthy
documents to the Federal Register or
attempt to influence how petitioners
prepare such summaries, EPA believes
that publication in the Electronic Public
Docket on its internet website, with a
reference to that internet site address in
the Federal Register, conforms to the
statute and provides the public with the
greatest amount of information in a
manner that is readily accessible.

Other changes to 40 CFR 180.7
include: (1) Amending paragraph (b) to
be in the form of a list of requirements
for a petition rather than a model letter
to the Registration Division; (2)
amending paragraph (d) to drop now
meaningless provisions pertaining to the
date a petition is deemed to be filed;
and (3) amending paragraph (e) to
update the language regarding
publication of a petitioner-provided
summary of the petition.

5. 40 CFR 180.29. Previously, FFDCA
section 408 contained different
procedures for pesticide registrants and
other parties. 40 CFR 180.29, in part,
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implemented the procedures for
establishing tolerances pertaining to
non-registrants. The new FFDCA section
408(d) requires all parties to follow the
same petition process. See 21 U.S.C.
346a(d). EPA is proposing to remove the
old procedures in 40 CFR 180.29 that
have been dropped from the statute.
Similar changes are proposed for 40
CFR 180.32 addressing modification and
revocation of tolerances.

6. 40 CFR 180.30. The FQPA
expanded and clarified the exclusive
judicial review procedures under
section 408. See 21 U.S.C. 346a(h). EPA
is proposing to revise 40 CFR 180.30 to
track the statutory changes regarding
this topic.

7. 40 CFR 180.31. The FQPA changed
the procedures for establishing
temporary tolerances for experimental
use of pesticides under the Federal
Insecticide, Fungicide, and Rodenticide
Act, 7 U.S.C. 136 et seq. See 21 U.S.C.
346a(r). EPA is proposing to modify 40
CFR 180.31 to reflect these statutory
changes. In brief, the FQPA requires that
temporary tolerances be established
under the same procedures pertaining to
all except emergency tolerances.

8. 40 CFR 180.32. The language in 40
CFR 180.32 of the regulations is
proposed to be modified to make it
consistent with the FQPA. Existing 40
CFR 180.32 speaks in terms of
“amendment’” and ‘“‘repeal” of
tolerances, whereas the FQPA describes
such actions as ‘“modifications’ and
“revocations.”

9. 40 CFR 23.10. The language in this
section is proposed to be modified to
conform the statutory citations to the
new subsection in section 408 governing
judicial review and to conform the
language pertaining to reviewable
actions to the language of section 408’s
revised judicial review provision.

10. 40 CFR 9.1. Now obsolete 40 CFR
parts 163 and 177 are proposed to be
removed from the table in 40 CFR part
9.

The Agency is also considering minor
adjustments to 40 CFR part 180 to
accommodate recent legislation
concerning pesticide registration and
tolerance fees. See Pesticide Registration
Improvement Act of 2003, Public Law
108-199 (HR 2673).

B. What is the Agency’s Authority for
Taking this Action?

These changes are being proposed
under EPA’s authority in FFDCA section
408(e)(1)(C) to establish general
procedures and requirements to
implement section 408.

III. Regulatory Assessment
Requirements

This proposed rule makes several
changes in the EPA regulations
governing pesticide tolerances and
exemptions from tolerance. The
amendments are procedural in nature
and, for the most part, correct the CFR
so that it is consistent with FFDCA
section 408, as amended by the FQPA,
and EPA’s ongoing implementation of
FFDCA. Other than making EPA
regulations more accurate, these
amendments are not expected to have
any impact on regulated parties or the
public. Accordingly, these amendments
are not subject to review under
Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993), as a significant
regulatory action. Because this proposed
rule has been exempted from review
under Executive Order 12866 due to its
lack of significance, this proposed rule
is not subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This proposed rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

Since, as detailed above, these
amendments will have no detrimental
impact on regulated parties or the
public, EPA certifies under the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) that the amendments
will not have a significant impact on a
substantial number of small entities. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national

government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This proposed
rule is directed at pesticide
manufacturers and others who seek to
establish, modify, or revoke pesticide
tolerances and exemptions, not States.
This action does not alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of the FFDCA. For
these same reasons, the Agency has
determined that this proposed rule does
not have any ““tribal implications” as
described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications“is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
proposed rule will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this proposed rule.

List of Subjects in 40 CFR Parts 9, 163,
177,178,179, 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
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and pests, Reporting and recordkeeping
requirements.

Dated: September 20, 2004.
Susan B. Hazen,
Acting Assistant Administrator, Office of
Prevention, Pesticides and Toxic Substances.
Therefore, 40 CFR chapter I is
amended as follows:

PART 9—[AMENDED]

1. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136—136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 3464, 348; 31 U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318,
1321, 1326, 1330, 1342, 1344, 1345 (d) and
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR,
1971-1975 Comp. p. 973; 42 U.S.C. 241,
242b, 243, 246, 300f, 300g, 300g—1, 300g-2,
300g—3, 300g—4, 300g-5, 300g—6, 300j—1,
300j—2, 300j—3, 300j—4, 300j-9, 1857 et seq.,
6901-6992k, 7401-7671q, 7542, 9601-9657,
11023, 11048.

§9.1 [Amended]

2. Section 9.1 is amended by
removing the entries and center
headings for parts 163 and 177 in the
table.

PART 23—[AMENDED]

3. The authority citation for part 23
continues to read as follows:

Authority: Clean Water Act, 33 U.S.C.
1361(a), 1369(b); Clean Air Act, 42 U.S.C.
7601(a)(1), 7607(b); Resource, Conservation
and Recovery Act, 42 U.S.C. 6912(a), 6976;
Toxic Substances Control Act, 15 U.S.C.
2618; Federal Insecticide, Fungicide, and
Rodenticide Act, 7 U.S.C. 136n(b), 136w(a);
Safe Drinking Water Act, 42 U.S.C. 300j—
7(a)(2), 300j—9(a); Atomic Energy Act, 42
U.S.C. 2201, 2239; Federal Food, Drug, and
Cosmetic Act, 21 U.S.C. 371(a), 346a, 348; 28
U.S.C. 2112(a), 2343, 2344.

4. Section 23.10 is revised to read as
follows:

§23.10 Timing of Administrator’s action
under the Federal Food, Drug, and
Cosmetic Act.

Unless the Administrator otherwise
explicitly provides in a particular order,
the time and date of the entry of a
regulation issued under section 21
U.S.C. 346a(e)(1)(C), or any order issued
under 21 U.S.C. 346a(f)(1)(C) or 21
U.S.C. 346a(g)(2)(C), or any regulation
that is the subject of such an order,
shall, for purposes of 21 U.S.C. 346a(h),
be at 1 p.m. eastern time (standard or
daylight, as appropriate) on the date that
is for a Federal Register document, 2
weeks after the date when the document
is published in the Federal Register, or
for any other document, 2 weeks after it
is signed.

PART 163—[REMOVED]

5. Part 163 is removed.

PART 177—[REMOVED]

6. Part 177 is removed.

PART 178—[AMENDED]

7. The authority citation for part 178
continues to read as follows:

Authority: 21 U.S.C. 346a, 348, 371(a);
Reorg. Plan No. 3 of 1970.

8. Section 178.20 is amended by
revising paragraph (a) to read as follows:

§178.20 Right to submit objections and
requests for a hearing.

(a) On or before the 60th day after the
date of publication in the Federal
Register of an order under part 180 of
this chapter establishing, modifying, or
revoking a regulation, or denying all or
any portion of a petition, a person
adversely affected by such order or
petition denial may submit, in
accordance with §178.25, one or more
written objections to the order (or to the

action that is the subject of the order).
* * * * *

9. Section 178.25 is amended by
revising paragraphs (a)(7) and (b)(2) to
read as follows:

§178.25 Form and manner of submission
of objections.

(a] * k%

(7) Be received by the Hearing Clerk
not later than the close of business of
the 60th day following the date of the
publication in the Federal Register of
the order to which the objection is taken
(or, if such 60th day is a Saturday,
Sunday, or Federal holiday, not later
than the close of business of the next
government business day after such
60th day).

* * * * *

by * * =

(2) For personal delivery, the Office of
the Hearing Clerk is located at: Room
104, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA.

10. Section 178.35 is amended as
follows:

a. By revising paragraph (a).

b. By revising “rule” to read “order”
in paragraph (b).

c¢. By revising the section heading.

§178.35 Modification or revocation of
regulation or prior order.

(a) If the Administrator determines
upon review of an objection or request
for hearing that the regulation or prior
order in question should be modified or
revoked, the Administrator will publish
an order setting forth any revision to the
regulation or prior order that the

Administrator has found to be
warranted.
* * * * *

11. Section 178.37 is amended by
revising the introductory text of
paragraph (a) and paragraph (c) to read
as follows:

§178.37 Order responding to objections
on which a hearing was not requested or
was denied.

(a) The Administrator will publish in
the Federal Register an order under
FFDCA section 408(g)(2)(B) or section
408(g)(2)(C) setting forth the
Administrator’s determination on each
denial of a request for a hearing, and on
each objection submitted under § 178.20
on which:

* * * * *

(c) Each order published under
paragraph (a) of this section must state
its effective date.

12. Section 178.65 is revised to read
as follows:

§178.65 Judicial review.

An order issued under §178.37 is
final agency action reviewable in the
courts as provided by FFDCA sections
408(h), as of the date of entry of the
order, which shall be determined in
accordance with §§23.10 and 23.11 of
this chapter. The failure to file a petition
for judicial review within the period
ending on the 60th day after the date of
the entry of the order constitutes a
waiver under FFDCA section 408(h) of
the right to judicial review of the order
and of any regulation promulgated by
the order.

§178.70 [Amended]

13. Section 178.70 is amended by
removing paragraphs (a)(2) and (a)(3)
and redesignating existing paragraphs
(a)(4) through (a)(8) as paragraphs (a)(2)
through (a)(6), respectively.

PART 179—[AMENDED]

14. The authority citation for part 179
continues to read as follows:

Authority: 21 U.S.C. 346a, 348, 371(a);
Reorg. Plan No. 3 of 1970.

§179.20 [Amended]

15. Section 179.20(a)(3) is amended
by removing the phrase “§177.81 or .

§179.24 [Amended]

16. Section 179.24 is amended by
removing “177,” and removing the
comma after “1978” in paragraph (a).
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§179.83 [Amended]

17. Section 179.83 is amended by
revising “parts 177, or 180" to read
“part 180" in paragraph (a)(1).

18. Section 179.91 is amended by
revising paragraph (b) to read as follows:

§179.91 Burden of going forward; burden
of persuasion.
* * * * *

(b) The party or parties who contend
that a regulation satisfies the criteria of
section 408 of the FFDCA has the
burden of persuasion in the hearing on
that issue, whether the proceeding
concerns the establishment,
modification, or revocation of a
tolerance or exemption from the
requirement for a tolerance.

§179.125 [Amended]

19. Section 179.125 is amended by
revising “408(i) or 409(g)(1)”” wherever
it appears to read “408(h)” in paragraph
(a).

§179.130 [Amended]

20. Section 179.130 is amended by
removing paragraphs (a)(2) and (a)(3)
and redesignating existing paragraphs
(a)(4) through (a)(12) as paragraphs
(a)(2) through (a)(10), respectively.

PART 180—[AMENDED]

21. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

22. Section 180.1 is amended by
removing paragraph (d), redesignating
existing paragraphs (e) through (p) as
paragraphs (d) through (o), respectively,
and revising newly designated
paragraph (e) to read as follows:

§180.1 Definitions and interpretations.
* * * * *

(e) Where a raw agricultural
commodity bearing a pesticide chemical
residue that has been exempted from the
requirement of a tolerance, or which is
within a tolerance permitted under
section 408, is used in preparing a
processed food, the processed food will
not be considered unsafe within the
meaning of sections 402 and 408(a),
despite the lack of a tolerance or
exemption for the pesticide chemical
residue in the processed food, if:

(1) The pesticide chemical has been
used in or on the raw agricultural
commodity in conformity with a
tolerance under this section;

(2) The pesticide chemical residue has
been removed to the extent possible in
good manufacturing practice; and

(3) The concentration of the pesticide
chemical residue in the processed food

is not greater than the tolerance
prescribed for the pesticide chemical
residue on the raw agricultural
commodity.

* * * * *

§180.2 [Removed]

23. Section 180.2 is removed.

24. The undesignated center heading
that precedes § 180.7 and § 180.7 are
revised to read as follows:

Procedure for Filing Petitions Seeking
the Establishment, Modification, or
Revocation of Tolerances or
Exemptions

§180.7 Petitions proposing tolerances or
exemptions for pesticide residues in or on
raw agricultural commodities or processed
foods.

(a) Petitions to be filed with the
Agency under the provisions of section
408(d) shall be submitted in duplicate.
If any part of the material submitted is
in a foreign language, it shall be
accompanied by an accurate and
complete English translation. The
petition shall be accompanied by an
advance deposit for fees described in
§180.33. The petition shall state the
petitioner’s mail address to which
notice of objection under section
408(g)(2) may be sent. The petition must
be signed by the petitioner or by his
attorney or agent, or (if a corporation) by
an authorized official.

(b) Petitions shall include the
following information:

(1) An informative summary of the
petition and of the data, information,
and arguments submitted or cited in
support of the petition. Both a paper
and electronic copy of the summary
should be submitted. The electronic
copy should be formatted according to
the Office of Pesticide Programs’ current
standard for electronic data submission
as specified at http://www.epa.gov/
oppfead1/eds/edsgoals.htm.

(2) A statement that the petitioner
agrees that such summary or any
information it contains may be
published as a part of the notice of filing
of the petition to be published under
section 408(d)(3) and as a part of a
proposed or final regulation issued
under section 408.

(3) The name, chemical identity, and
composition of the pesticide chemical
residue and of the pesticide chemical
that produces the residue.

(4) Data showing the recommended
amount, frequency, method, and time of
application of the pesticide chemical.

(5) Full reports of tests and
investigations made with respect to the
safety of the pesticide chemical,
including full information as to the

methods and controls used in
conducting those tests and
investigations.

(6) Full reports of tests and
investigations made with respect to the
nature and amount of the pesticide
chemical residue that is likely to remain
in or on the food, including a
description of the analytical methods
used. (See § 180.34 for further
information about residue tests.)

(7) Proposed tolerances for the
pesticide chemical residue if tolerances
are proposed.

(8) Practicable methods for removing
any amount of the residue that would
exceed any proposed tolerance.

(9) A practical method for detecting
and measuring the levels of the
pesticide chemical residue in or on the
food, or for exemptions, a statement
why such a method is not needed.

(10) If the petition relates to a
tolerance for a processed food, reports of
investigations conducted using the
processing method(s) used to produce
that food.

(11) Such information as the
Administrator may require to make the
determination under section
408(b)(2)(C).

(12) Such information as the
Administrator may require on whether
the pesticide chemical may have an
effect in humans that is similar to an
effect produced by a naturally occurring
estrogen or other endocrine effects.

(13) Information regarding exposure
to the pesticide chemical residue due to
any tolerance or exemption already
granted for such residue.

(14) Information concerning any
maximum residue level established by
the Codex Alimentarius Commission for
the pesticide chemical residue
addressed in the petition. If a Codex
maximum residue level has been
established for the pesticide chemical
residue and the petitioner does not
propose that this level be adopted, a
statement explaining the reasons for this
departure from the Codex level.

(15) Such other data and information
as the Administrator requires by
regulation to support the petition.

(16) Reasonable grounds in support of
the petition.

(c) The data specified under
paragraphs (b)(1) through (b)(16) of this
section should be on separate sheets or
sets of sheets, suitably identified. If such
data have already been submitted with
an earlier application, the present
petition may incorporate it by reference
to the earlier one.

(d) Except as noted in paragraph (e) of
this section, a petition shall not be
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accepted for filing if any of the data
prescribed by section 408(d) are lacking
or are not set forth so as to be readily
understood. The availability to the
public of information provided to, or
otherwise obtained by, the Agency
under this part shall be governed by part
2 of this chapter. The Administrator
shall make the full text of the summary
referenced in paragraph (b)(1) of this
section available to the public in the
Environmental Protection Agency
Electronic Docket at http://
www.epa.gov/edocket no later than
publication in the Federal Register of
the notice of the petition filing.

(e) The Administrator shall notify the
petitioner within 15 days after its
receipt of acceptance or nonacceptance
of a petition, and if not accepted the
reasons therefor. If petitioner desires,
the petitioner may supplement a
deficient petition after notification as to
deficiencies. If the petitioner does not
wish to supplement or explain the
petition and requests in writing that it
be filed as submitted, the petition shall
be filed and the petitioner so notified.

(f) A notice of the filing of a petition
for a pesticide chemical residue
tolerance that the Administrator
determines has met the requirements of
paragraph (b) of this section shall be
published in the Federal Register by the
Administrator within 30 days after such
determination. The notice shall state the
name of the pesticide chemical residue
and the commodities for which a
tolerance is sought and announce the
availability of a description of the
analytical methods available to the
Administrator for the detection and
measurement of the pesticide chemical
residue with respect to which the
petition is filed or shall set forth the
petitioner’s statement of why such a
method is not needed. The notice shall
explicitly reference the specific address
in the Agency’s Electronic Docket (http:/
/www.epa.gov/edocket) where the full
text of the summary required in
paragraph (b) of this section and refer
interested parties to this document for
further information on the petition. The
full text of the summary may be omitted
from the notice.

(g) The Administrator may request a
sample of the pesticide chemical at any
time while a petition is under
consideration. The Administrator shall
specify in its request for a sample of the
pesticide chemical, a quantity which it
deems adequate to permit tests of
analytical methods used to determine
residues of the pesticide chemical and
of methods proposed by the petitioner
for removing any residues of the
chemical that exceed the tolerance
proposed.

(h) The Administrator shall
determine, in accordance with the Act,
whether to issue an order that
establishes, modifies, or revokes a
tolerance regulation (whether or not in
accord with the action proposed by the
petitioner), or whether to publish a
proposed tolerance regulation and
request public comment thereon under
§180.29. The Administrator shall
publish in the Federal Register such
order or proposed regulation. After
receiving comments on any proposed
regulation, the Administrator may issue
an order that establishes, modifies, or
revokes a tolerance regulation. An order
published under this section shall
describe briefly how to submit
objections and requests for a hearing
under part 178 of this chapter. A
regulation issued under this section
shall be effective on the date of
publication in the Federal Register
unless otherwise provided in the
regulation.

25. Section 180.8 is revised to read as
follows:

§180.8 Withdrawal of petitions without
prejudice.

In some cases the Administrator will
notify the petitioner that the petition,
while technically complete, is
inadequate to justify the establishment
of a tolerance or the tolerance requested
by petitioner. This may be due to the
fact that the data are not sufficiently
clear or complete. In such cases, the
petitioner may withdraw the petition
pending its clarification or the obtaining
of additional data. This withdrawal may
be without prejudice to a future filing.
A deposit for fees as specified in
§ 180.33 shall accompany the
resubmission of the petition.

26. Section 180.9 is revised to read as
follows:

§180.9 Substantive amendments to
petitions.

After a petition has been filed, the
petitioner may submit additional
information or data in support thereof,
but in such cases the petition will be
given a new filing date.

§§180.10, 180.11 and 180.12 [Removed]
27. Sections 180.10, 180.11 and
180.12 are removed.

28. The undesignated center heading
that precedes § 180.29, and § 180.29 are
revised to read as follows:

Establishment, Modification, and
Revocation of Tolerance on Initiative of
Administrator; Judicial Review;
Temporary Tolerances; Modification
and Revocation of Tolerances; Fees

§180.29 Establishment, modification, and
revocation of tolerance on initiative of
Administrator.

(a) Upon the Administrator’s own
initiative, the Administrator may
propose, under section 408(e) of the
Federal Food, Drug, and Cosmetic Act,
the issuance of a regulation establishing
a tolerance for a pesticide chemical or
exempting it from the necessity of a
tolerance, or a regulation modifying or
revoking an existing tolerance or
exemption.

(b) The Administrator shall provide a
period of not less than 60 days for
persons to comment on the proposed
regulation, except that a shorter period
for comment may be provided if the
Administrator for good cause finds that
it would be in the public interest to do
so and states the reasons for the finding
in the notice of proposed rulemaking.

(c) After reviewing any timely
comments received, the Administrator
may by order establish, modify, or
revoke a tolerance regulation, which
order and regulation shall be published
in the Federal Register. An order
published under this section shall state
that persons may submit objections and
requests for a hearing in the manner
described in part 178 of this chapter.

(d) Any final regulation issued under
this section shall be effective on the date
of publication in the Federal Register
unless otherwise provided in the
regulation.

29. Section 180.30 is revised to read
as follows:

§180.30 Judicial review.

(a) Under section 408(h) of the
FFDCA, judicial review is available in
the United States Courts of Appeal as to
the following actions:

(1) Regulations establishing general
procedures and requirements under
FFDCA section 408(e)(1)(C).

(2) Orders issued under FFDCA
section 408(f)(1)(C) requiring the
submission of data.

(3) Orders issued under FFDCA
section 408(g)(2)(C) ruling on objections
to establishment, modification, or
revocation of a tolerance or exemption
under FFDCA section 408(d)(4), or any
regulation that is the subject of such an
order. The underlying action here is
Agency disposition of a petition seeking
the establishment, modification, or
revocation of a tolerance or exemption.

(4) Orders issued under FFDCA
section 408(g)(2)(C) ruling on objections
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to the denial of a petition under FFDCA
section 408(d)(4).

(5) Orders issued under FFDCA
section 408(g)(2)(C) ruling on objections
to the establishment, modification,
suspension, or revocation of a tolerance
or exemption under FFDCA section
408(e)(1)(A) or (e)(1)(B). The underlying
action here is the establishment,
modification, suspension, or revocation
of a tolerance or exemption upon the
initiative of EPA including EPA actions
pursuant to FFDCA sections
408(b)(2)(B)(v), 408(b)(2)(E)(ii),
408(d)(4)(C)(ii), 408(1)(4), and 408(q)(1).

(6) Orders issued under FFDCA
section 408(g)(2)(C) ruling on objections
to the revocation or modification of a
tolerance or exemption under FFDCA
section 408(f)(2) for noncompliance
with requirements for the submission of
data.

(7) Orders issued under FFDCA
section 408(g)(2)(C) ruling on objections
to rules issued under FFDCA sections
408(n)(3) and 408(d) or (e) regarding
determinations pertaining to State
authority to establish regulatory limits
on pesticide chemical residues.

(8) Orders issued under FFDCA
section 408(g)(2)(C) ruling on objections
to orders issued under FFDCA section
408(n)(5)(C) authorizing States to
establish regulatory limits not identical
to certain tolerances or exemptions.

(b) Any issue as to which review is or
was obtainable under paragraph (a) of
this section shall not be the subject of
judicial review under any other
provision of law. In part, this means
that, for the Agency actions subject to
the objection procedure in FFDCA
section 408(g)(2), judicial review is not
available unless an adversely affected
party exhausts these objection
procedures, and any petition procedures
preliminary thereto.

30. Section 180.31 is revised to read
as follows:

§180.31 Temporary tolerances.

(a) A temporary tolerance (or
exemption from a tolerance) established
under the authority of section 408(r) of
the Act shall be deemed to be a
tolerance (or exemption from the
requirement of a tolerance) for the
purposes of section 408(a)(1) or (a)(2) of
the Act and for the purposes of § 180.30.

(b) A request for a temporary
tolerance or a temporary exemption
from a tolerance by a person who has
obtained or is seeking an experimental
permit for a pesticide chemical under
the Federal Insecticide, Fungicide, and
Rodenticide Act shall be accompanied
by such data as are available on subjects
outlined in § 180.7(b) and an advance

deposit to cover fees as provided in
§180.33.

(c) To obtain a temporary tolerance, a
requestor must comply with the petition
procedures specified in FFDCA section
408(d) and § 180.7 except as provided in
this section.

(d) A temporary tolerance or
exemption from a tolerance may be
issued for a period designed to allow the
orderly marketing of the raw
agricultural commodities produced
while testing a pesticide chemical under
an experimental permit issued under
authority of the Federal Insecticide,
Fungicide, and Rodenticide Act if the
Administrator concludes that the safety
standard in FFDCA section 408(b)(2) or
(c), as applicable, is met. Subject to the
requirements of section 408(e), a
temporary tolerance or exemption from
a tolerance may be revoked if the
experimental permit is revoked, or may
be revoked at any time if it develops
that the application for a temporary
tolerance contains a misstatement of a
material fact or that new scientific data
or experience with the pesticide
chemical indicates that it does not meet
the safety standard in FFDCA section
408(b)(2) or (c), as applicable.

(e) Conditions under which a
temporary tolerance is established shall
include:

(1) A limitation on the amount of the
chemical to be used on the designated
crops permitted under the experimental
permit.

(2) A limitation for the use of the
chemical on the designated crops to
bona fide experimental use by qualified
persons as indicated in the experimental
permit.

(3) A requirement that the person or
firm which obtains the experimental
permit for which the temporary
tolerance is established will
immediately inform the Environmental
Protection Agency of any reports on
findings from the experimental use that
have a bearing on safety.

(4) A requirement that the person or
firm which obtained the experimental
permit for which the temporary
tolerance is established will keep
records of production, distribution, and
performance for a period of 2 years and,
on request, at any reasonable time, make
these records available to any
authorized officer or employee of the
Environmental Protection Agency.

31. Section 180.32 is revised to read
as follows:

§180.32 Procedure for modifying and
revoking tolerances or exemptions from
tolerances.

(a) The Administrator on his/her own
initiative may propose the issuance of a

regulation modifying or revoking a
tolerance for a pesticide chemical
residue on raw agricultural commodities
or processed foods or modifying or
revoking an exemption from tolerance
for such residue.

(b) Any person may file with the
Administrator a petition proposing the
issuance of a regulation modifying or
revoking a tolerance or exemption from
a tolerance for a pesticide chemical
residue. The petition shall furnish
reasonable grounds for the action
sought. Reasonable grounds shall
include an explanation showing
wherein the person has a substantial
interest in such tolerance or exemption
from tolerance and an assertion of facts
(supported by data if available) showing
that new uses for the pesticide chemical
have been developed or old uses
abandoned, that new data are available
as to toxicity of the chemical, or that
experience with the application of the
tolerance or exemption from tolerance
may justify its modification or
revocation. Evidence that a person has
registered or has submitted an
application for the registration of an
pesticide under the Federal Insecticide,
Fungicide, and Rodenticide Act will be
regarded as evidence that the person has
a substantial interest in a tolerance or
exemption from the requirement of a
tolerance for a pesticide chemical that
consists in whole or in part of the
pesticide. New data should be furnished
in the form specified in § 180.7(b) for
submitting petitions, as applicable.

(c) The procedures for completing
action on an Administrator-initiated
proposal or a petition shall be those
specified in §§180.29 and 180.7, as
applicable.

32. Section 180.33 is amended as
follows:

a. In paragraphs (a), (b), (c), and (h)
remove the phrase “or request”.

b. Remove paragraph (j) and
redesignate existing paragraphs (k)
through (p) as paragraphs (j) through (o),
respectively.

c. In newly designated paragraph (j)
revise “408(d)(5) or (e)” to read
“408(h)”.

d. In newly designated paragraph (1)
remove the phrase ‘“Registration
Division (7505C),”.

e. In newly designated paragraph (m)
remove the phrase ‘“Registration
Division, (7505C),”.

f. Revise paragraph (f) and the third
sentence of newly designated paragraph
(1) to read as follows:

§180.33 Fees.
* * * * *

(f) Each petition for revocation of a
tolerance shall be accompanied by a fee
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of $10,125. Such fee is not required
when, in connection with the change
sought under this paragraph, a petition
is filed for the establishment of new
tolerances to take the place of those
sought to be revoked and a fee is paid
as required by paragraph (a) of this
section.

@ * * * Afeeof $2,025 shall
accompany every request for a waiver or
refund, as specified in paragraph (m) of
this section, except that the fee under
this paragraph shall not be imposed on
any person who has no financial interest
in any action requested by such person
under paragraphs (a) through (j) of this
section. * * *

33. Section 180.40 is amended by
revising the last sentence in paragraph
(f) to read as follows:

§180.40 Tolerances for crop groups.

* * * * *

(f) * * *Processing data will be
required prior to establishment of a
group tolerance, and tolerances will not
be granted on a group basis as to
processed foods prepared from crops

covered by the group tolerance.
* * * * *

34. Section 180.1229 is added to
subpart D to read as follows:

§180.1229 Benzaldehyde; exemption from
the requirement of a tolerance.

An exemption from the requirement
of a tolerance is established for residues
of benzaldehyde when used as a bee
repellant in the harvesting of honey.

35. Section 180.1230 is added to
subpart D to read as follows:

§180.1230 Ferrous sulfate; exemption
from the requirement of a tolerance.

An exemption from the requirement
of a tolerance is established for residues
of ferrous sulfate.

36. Section 180.1231 is added to
subpart D to read as follows:

§180.1231 Lime; exemption from the
requirement of a tolerance.

An exemption from the requirement
of a tolerance is established for residues
of lime.

37. Section 180.1232 is added to
subpart D to read as follows:

§180.1232 Lime-sulfur; exemption from
the requirement of a tolerance.

An exemption from the requirement
of a tolerance is established for residues
of lime-sulfur.

38. Section 180.1233 is added to
subpart D to read as follows:

§180.1233 Potassium sorbate; exemption
from the requirement of a tolerance.

An exemption from the requirement
of a tolerance is established for residues
of potassium sorbate.

39. Section 180.1234 is added to
subpart D to read as follows:

§180.1234 Sodium carbonate; exemption
from the requirement of a tolerance.

An exemption from the requirement
of a tolerance is established for residues
of sodium carbonate.

40. Section 180.1235 is added to
subpart D to read as follows:

§180.1235 Sodium hypochlorite;
exemption from the requirement of a
tolerance.

An exemption from the requirement
of a tolerance is established for residues
of sodium hypochlorite.

41. Section 180.1236 is added to
subpart D to read as follows:

§180.1236 Sulfur; exemption from the
requirement of a tolerance.

An exemption from the requirement
of a tolerance is established for residues
of sulfur.

42. Section 180.1237 is added to
subpart D to read as follows:

§180.1237 Sodium metasilicate;
exemption from the requirement of a
tolerance.

An exemption from the requirement
of a tolerance is established for residues
of sodium metasilicate when used as
plant desiccants, so long as the
metasilicate does not exceed 4% by
weight in aqueous solution.

43. Section 180.1238 is added to
subpart D to read as follows:

§180.1238 Oil of lemon; exemption from
the requirement of a tolerance.

An exemption from the requirement
of a tolerance is established for residues
of oil of lemon when used as a
postharvest fungicide.

44. Section 180.1239 is added to
subpart D to read as follows:

§180.1239 Oil of orange; exemption from
the requirement of a tolerance.

An exemption from the requirement
of a tolerance is established for residues
of oil of orange when used as a
postharvest fungicide.

[FR Doc. 04—22584 Filed 10-7-04; 8:45 am)]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[AZ104-0069; FRL—-7823-6]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; Arizona

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the Maricopa Association of
Governments (MAG) serious area carbon
monoxide (CO) state implementation
plan (SIP) for the Maricopa County CO
nonattainment area (the metropolitan
Phoenix area, Arizona) as meeting the
Clean Air Act (CAA) requirements for
serious CO nonattainment areas. We are
also proposing to approve the MAG CO
redesignation request and maintenance
plan for the Maricopa County CO
nonattainment area as meeting CAA
requirements for redesignation requests
and maintenance plans. In addition, we
are proposing to make a boundary
change under Section 107 of the CAA to
take the Gila River Indian Community
(GRIC) out of the Maricopa County
maintenance area. The portion of the
Gila River Indian Community which is
currently in the Maricopa County CO
nonattainment area will be
“unclassifiable/attainment” for CO, and
will not be subject to the MAG CO
Redesignation Request and Maintenance
Plan.

DATES: Written comments must be
received at the address below on or
before November 8, 2004.

ADDRESSES: Formal written comments
should be mailed or emailed to Wienke
Tax, Office of Air Planning (AIR-2),
U.S. Environmental Protection Agency,
Region 9, 75 Hawthorne Street, San
Francisco, CA 94105-3901,
tax.wienke@epa.gov. Comments may
also be submitted through the Federal
Register Web site at http://
www.regulations.gov. We prefer
electronic comments.

You can inspect copies of EPA’s
Federal Register document and
technical support documents (TSD) at
our Region 9 office during normal
business hours (see address above). Due
to increased security, we suggest that
you call at least 24 hours prior to
visiting the Regional Office so that we
can make arrangements to have
someone meet you. The Federal
Register document and TSD are also
available as electronic files on EPA’s
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Region 9 Web Page at http://
www.epa.gov/region09/air.

You may inspect and copy the
rulemaking docket for this notice at the
following location during business
hours.

Environmental Protection Agency, Region
9, Air Division, Air Planning Office (AIR-2),
75 Hawthorne Street, San Francisco, CA
94105.

Copies of the SIP materials are also
available for inspection at the address
listed below:

Arizona Department of Environmental
Quality, 1110 W. Washington Street,
First Floor, Phoenix, AZ 85007, Phone:
(602) 771-4335.

FOR FURTHER INFORMATION CONTACT:
Wienke Tax, Office of Air Planning, U.S.
Environmental Protection Agency,
Region 9, (520) 622-1622, e-mail:
tax.wienke@epa.gov, or http://
www.epa.gov/region09/air.
SUPPLEMENTARY INFORMATION:
Throughout this document, the terms
“we,” “us,” and “our” mean U.S. EPA.
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I. Summary of Today’s Proposed Action

We are proposing to approve the MAG
serious area SIP for attainment of the CO
air quality standard in the metropolitan
Phoenix (Maricopa County), Arizona
area. This action is based on our
determination that this SIP complies
with the CAA’s requirements for
attaining the CO standard in serious CO
nonattainment areas such as the
metropolitan Phoenix area.

We are also proposing to approve the
MAG CO redesignation request and
maintenance plan for the Maricopa
County CO nonattainment area as
meeting CAA requirements for
redesignation requests and maintenance
plans.

We are also proposing to make a
boundary correction under Section 107
of the CAA for the Gila River Indian
Community.

I1. The Serious Area CO SIP for the
Phoenix Area

We are proposing to approve the
Revised MAG 1999 Serious Area Carbon
Monoxide Plan for the Maricopa County
Nonattainment Area, March 2001. The
plan was developed by MAG, the lead
air quality planning agency in Maricopa
County. The Arizona Department of
Environmental Quality (ADEQ)
submitted this plan as a revision to the
Arizona SIP on March 30, 2001 and EPA
received it on April 2, 2001. We refer to
this plan in this document as the
Revised CO Plan or the Revised 1999
CO plan, or variations of these.

As submitted, the Revised 1999 CO
plan consists of the main plan
document, three volumes of technical
appendices and three volumes of
commitments from various agencies to
implement CO controls. The plan
contains 1993 and 1996 emission
inventories, a reasonably available
control measures (RACM) analysis,
vehicle miles traveled (VMT) tracking
procedures, annual VMT projections
through 2000, and contingency
measures. It uses the Urban Airshed
Model (UAM) and CAL3QHC
microscale model to model air quality in
1994 as a base year and in 2000 as the
attainment year and demonstrates both
reasonable further progress towards and

attainment of the CO standard by
December 31, 2000.

The MAG plan shows that the
principal sources contributing to CO
exceedances are gasoline on-road motor
vehicles, gasoline non-road engines, and
woodburning. MAG plan, p. ES-1.

In earlier actions, we have already
approved revisions to Arizona’s Cleaner
Burning Gasoline (CBG) program and to
Arizona’s Vehicle Emissions Inspection
(VEI) Program as well as the Maricopa
County Woodburning curtailment
program. 69 FR 10161 (March 4, 2004),
68 FR 2912 (January 22, 2003), 64 FR
60678 (November 8, 1999) and 67 FR
48718 (July 25, 2002). The revisions to
these programs are the principal
controls relied on in the revised MAG
CO plan to demonstrate attainment. We
have also previously approved the
commitments by the Phoenix area cities
and towns to adopt and/or implement
CO control measures. We approved
these commitments as part of the
serious area PM-10 plan approval on
July 25, 2002 at 67 FR 48718. See 40
CFR 52.120(c)(100). Many of these
commitments by Phoenix area cites and
towns commit to measures which
address CO as well as PM—10 emissions
reductions.

For a complete history of the CO
planning efforts in the Phoenix area as
well as the history of the development
of the CO plan, please see Section 1 in
EPA’s TSD.

III. The CAA’s Requirements for
Serious CO Nonattainment Area Plans

The Phoenix area was reclassified
from moderate to serious for CO on July
29, 1996 (61 FR 39343) because the area
had not attained the CO standard by the
moderate area deadline of December 31,
1995. As a result of this reclassification,
Arizona was required to submit by
February 28, 1998, a revision to its SIP
for the Phoenix area that met the CAA
requirements for serious CO
nonattainment areas found in section
187(a) and section 172(c)(1). This SIP
revision needed to show attainment of
the CO standard by December 31, 2000.
In summary, these requirements are:

(a) Implementation of all reasonably
available control measures (RACM),
including reasonably available control
technology (RACT) for stationary
sources (CAA section 172(c)(1));

(b) Provisions for attainment, and a
demonstration that the plan will
provide for attainment by no later than
December 31, 2000 (CAA section
187(b)(7));

(c) Provisions for such specific annual
emission reductions as are necessary to
attain by December 31, 2000 (CAA
sections 172(c)(2) and 187(b)(7));
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(d) Forecasts of vehicle miles traveled
(VMT) in the nonattainment area for
each year before the year in which the
plan projects attainment (CAA section
187(a)(2)(A));

(e) An enhanced vehicle inspection
and maintenance program (CAA section
187(a)(6));

(f) An oxygenated gasoline program
(CAA sections 187(b)(3) and 211(m));

(g) Transportation control strategies
and measures to offset any growth in
emissions from vehicle miles traveled or
numbers of vehicle trips (CAA section
187(b)(2));

(h) Contingency measures that will be
implemented if the area fails to attain by
its applicable deadline, fails to make
reasonable further progress, or vehicle
mile traveled estimates exceed those
forecasted (CAA sections 172(c)(9) and
187(a)(3));

(i) A comprehensive, accurate, current
inventory of actual emissions from all
sources of CO (CAA sections 172(c)(3)
and 187(a)(5)); and

(j) A transportation conformity budget
(CAA section 176(c)).

Serious area CO SIPs must also meet
the general requirements applicable to
all SIPs including reasonable notice and
public hearing under section 110(a),
necessary assurances that the
implementing agencies have adequate
personnel, funding and authority under
section 110(a)(2)(E)(i) and 40 CFR
51.280; and the description of
enforcement methods as required by 40
CFR 51.111.1

We have issued a General Preamble 2
describing our preliminary views on
how the Agency intends to review SIPs
submitted to meet the Clean Air Act’s
requirements for CO SIPs. We have also
issued other guidance documents
related to CO SIPs or provisions of those
SIPs, including the “Technical Support
Document to Aid States with the
Development of Carbon Monoxide State
Implementation Plans,” Office of Air
Quality Planning and Standards
(OAQPS), U.S. EPA, EPA-452/R—92—
003 (July 1992).

On July 8, 1999, ADEQ submitted the
MAG 1999 Serious Area CO Plan (1999
CO Plan”’) to EPA. We found the
submittal complete on September 9,
1999. The 1999 CO Plan was revised
because the Arizona legislature passed

1 Serious area SIPs must also include new source
review (NSR) permitting rules that meet the
requirements of sections 172(c)(5) and 173. In
practice, NSR rules are submitted and reviewed
separately from the rest of the serious area CO plan.
Maricopa County has submitted a complete NSR
rule.

2“State Implementation Plans; General Preamble
for the Implementation of Title I of the Clean Air
Act Amendments of 1990,” 57 FR 13498 (April 16,
1992) and 57 FR 18070 (April 28, 1992).

House Bill (HB) 2104 during the 2000
regular session, which repealed the
remote sensing portion of the VEI
program. We indicated that the 1999 CO
Plan would need to be revised to reflect
the change in the VEI program. MAG
conducted new air quality modeling and
revised the 1999 CO Plan. On April 2,
2001, ADEQ submitted the Revised 1999
MAG Serious Area CO Plan (‘“‘Revised
1999 CO Plan”’) to EPA.

IV. The Revised 1999 CO Plan’s
Compliance With the CAA’s
Requirements for Serious CO
Nonattainment Area Plans

The following sections present a
summary of our evaluation of the
Revised 1999 CO Plan’s compliance
with the applicable CAA requirements
for serious area SIPs for CO. Our
complete evaluation is found in the EPA
TSD for this action.? A copy of the EPA
TSD can be obtained by calling or
writing the contact person listed above.

A. Completeness of the SIP Submittals
and Adequacy of the Motor Vehicle
Emissions Budget

The first step we take after receiving
a SIP submittal is to determine if it is
complete. CAA section 110(k)(1)(B)
requires that we review all SIPs and SIP
revisions for completeness within 60
days of receipt. The completeness
review allows us to quickly determine if
the submittal includes all the necessary
items and information we need to take
action on it. We make completeness
determinations using criteria we have
established in 40 CFR part 51, Appendix
V.

We found ADEQ’s March 30, 2001
submittal (received on April 2, 2001) of
the Revised 1999 CO Plan complete and
notified the State on October 9, 2001.
See Letter, Jack P. Broadbent, EPA, to
Jacqueline Schafer, ADEQ. Our
completeness determination is
documented in Section 2 of the EPA
TSD.

Section 176(c) of the Clean Air Act
requires that federally funded or
approved transportation plans,
programs, and projects in nonattainment
areas ‘“‘conform” to the area’s air quality
SIPs. Conformity ensures that federal
transportation actions do not worsen an
area’s air quality or interfere with its
meeting the air quality standards. We
have issued a conformity rule that
establishes the criteria and procedures
for determining whether or not
transportation plans, programs, and

3 See “Technical Support Document for the
Notice of Proposed Rulemaking on the Carbon
Monoxide Serious Area Planning Requirements for
the Maricopa County, Arizona Nonattainment
Area,” June 2004, Air Division, USEPA Region 9.

projects conform. See 40 CFR part 93,
subpart A.

One of the primary tests for
conformity is to show that
transportation plans and improvement
programs will not cause motor vehicle
emissions to increase above levels
needed to make progress toward and to
meet the air quality standards. The
motor vehicle emissions levels needed
to make progress toward and to meet the
air quality standards are set forth in the
area’s air quality SIPs as an “‘emissions
budget for motor vehicles.” The
conformity rule’s requirements and
EPA’s policy on emissions budgets are
found in the preamble to the November
24, 1993 transportation conformity rule
(58 FR 62193-96), in the sections of the
rule referenced above, and in
subsequent revisions to the conformity
rule (69 FR 40004, July 1, 2004).

Before an emissions budget in a
submitted SIP revision may be used in
a conformity determination, we must
first determine that it is adequate. The
criteria by which we determine
adequacy of submitted emission budgets
are outlined in conformity rules in 40
CFR 93.118(e)(4).

The Revised 1999 CO Plan, submitted
on March 30, 2001, established a revised
mobile source emissions budget of 412.2
metric tons per day (mtpd). Revised
1999 CO Plan, p. 9-11. We found this
budget adequate for transportation
conformity purposes on September 28,
2001. See letter, Jack Broadbent, EPA
Region 9 to Jacqueline Schafer, ADEQ,
and James Bourey, MAG. Our finding
was published in the Federal Register
on October 17, 2001 (66 FR 52761) and
became effective 15 days later on
November 1, 2001.

B. Emissions Inventory

CAA section 172(c)(3) requires all
serious area CO SIP submittals to
include a comprehensive, accurate, and
current inventory of actual emissions
from all sources in the base year
inventory to forecast and backcast other
years. Maricopa County chose the year
1993 as the base year for its serious area
CO SIP since it was the most complete
emission inventory available at the time
MAG started its modeling for the 1999
CO Plan. MAG developed a 1994
modeling inventory based on the 1993
annual CO inventory. The base year and
forecasted 1996 emission inventories
described all the sources of CO for the
nonattainment area. In 1998, Maricopa
County completed the draft 1996 CO
emissions inventory. In response to
public comments on the Draft MAG
1998 CO Plan, a comparison of the 1993
and 1996 periodic inventories and an
evaluation of the 1994 base case
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modeling inventory were conducted.
MAG subsequently revised the nonroad
equipment modeling assumptions to be
more consistent with the 1996 CO
inventory. The comparison concluded
that the 1994 modeling inventory
contained the most recent and valid
assumptions.

The emission inventory is divided
into source categories and subcategories.
The main source categories are
stationary sources (both point and
aggregated), area sources, on-road
mobile sources, and off-road mobile
sources. Source categories provide a
convenient way to organize the
emission inventory and to determine the
significance of particular sources.
Seasonal inventories are provided to
account for the differences in emissions
occurring during the times of year when
Maricopa County used to exceed the 8-
hour CO standard. We are approving the
emission inventories of the Maricopa
County CO nonattainment area as
meeting the requirements of section
172(c)(3) of the CAA.

On September 18, 1996, we proposed
approval of the 1990 base year CO
emissions inventory for Maricopa
County (see 61 FR 49087). When we
finalize today’s proposed action, we will
also finalize approval of the 1990 base
year emissions inventory proposed on
September 18, 1996.

C. Adequate Monitoring Network

The CAA requires states to establish
and operate air monitoring networks to
compile data on ambient air quality for
all criteria pollutants. Section
110(a)(2)(B)(i). Our regulations in 40
CFR part 58 establish specific regulatory
requirements for operating air quality
surveillance networks to measure
ambient concentrations of CO, including
measurement method requirements,
network design, quality assurance
procedures, and in the case of large
urban areas, the minimum number of
monitoring sites designated as National
Air Monitoring Stations (NAMS).

Ambient networks, however, do not
need to meet all our regulations to be
found adequate to support air quality
modeling. A good spatial distribution of
sites, correct siting, and quality-assured
and quality-controlled data are the most
important factors for air quality
modeling. Nonattainment area plans
developed under title I, part D of the
Clean Air Act are not generally required
to address how the area’s air quality
network meets our monitoring
regulations. These plans are submitted
too infrequently to serve as the vehicle
for assuring that monitoring networks
remain current.

For this action, we are discussing the
adequacy of the Phoenix area
monitoring network solely to support
our finding that the Revised 1999 CO
Plan appropriately evaluates the CO
problem in the Phoenix area. Reliable
ambient data is necessary to validate the
base year air quality modeling which in
turn is necessary to assure a sound
attainment demonstration.

There are fourteen CO monitoring
sites in the metropolitan Phoenix area;
thirteen are operated by the Maricopa
County Environmental Services
Department and one by ADEQ. Figure
4-3 on page 4-7 in the Revised 1999 CO
Plan lists the names of the sites and
their locations in the Phoenix area.
These sites all use EPA reference
methods, are sited according to our
regulations, meet the applicable
monitoring objections in our
regulations, and are operated according
to our regulations. We therefore find
that the monitoring network operated by
the MCESD and ADEQ is adequate to
support the technical evaluation of CO
nonattainment problem in the Revised
1999 CO Plan. See also EPA TSD section
“Ambient Air Quality Surveillance”.

D. Implementation of Reasonably
Available Control Measures

CAA section 172(c)(1) requires that
nonattainment plans provide for the
implementation of all reasonably
available control measures (RACM) as
expeditiously as practicable. We
interpret this requirement to require a
state to consider available measures for
controlling CO and to adopt and
implement those measures that are
reasonably available for implementation
in the area as components of the area’s
attainment demonstration. In general,
we do not consider a measure to be
reasonably available if it is
economically or technologically
infeasible for the area, would not
advance attainment of the relevant
standard in the area, or is absurd,
unenforceable or impracticable. General
Preamble at 13560.

As described above, the principal
sources of CO in the metropolitan
Phoenix area are (in order of
importance) on-road motor vehicles,
non-road engines, and residential
woodburning, which collectively
account for 99 percent of the 1996
seasonal inventory. Revised 1999 CO
Plan, Figure ES-2. The Revised 1999 CO
Plan evaluates a broad range of controls
for each of these sources categories. See
Revised 1999 CO Plan, Chapter 6.

For on-road motor vehicles, adopted
controls include the State’s enhanced
vehicle emission inspection program,
cleaner burning gasoline program

including a 3.5 percent oxygen content
and 9 psi volatility standard,
requirements and incentives for the use
of alternative fueled vehicles, and
numerous transportation control
measures (TCMs). See Revised 1999 CO
Plan, Chapter 8. We find that these
measures along with the federal motor
vehicle tailpipe standards provide a
comprehensive control strategy for
attaining the CO standard and provide
for the implementation of RACM in the
on-road motor vehicle category as
required by CAA section 172(c)(1). See
EPA TSD section “Implementation of
RACM for On-Road Motor Vehicle
Controls—Technology.”

CAA section 187(b)(2) requires a State
with a serious CO nonattainment area to
consider the TCMs in section 108(f) and
choose to implement such measures as
necessary to demonstrate attainment.
The Phoenix area has a long history of
adopting TCMs, including those in
section 108(f), for controlling CO. The
Revised 1999 CO Plan implements the
section 108(f) TCMs and includes
additional measures in support of the
attainment demonstration. See Revised
1999 CO Plan, Table 7-2 and Chapter 8.
We therefore find that the Revised 1999
CO Plan complies with CAA section
187(b)(2) and 172(c)(1). See EPA TSD
section “Implementation of RACM for
On-Road Motor Vehicle Controls—
Transportation Control Measures.”

The nonroad (mobile) engine category
covers a diverse collection of engines,
equipment and vehicles fueled by
gasoline, diesel, and other fuels and
includes outdoor power equipment,
recreational equipment, farm
equipment, construction equipment,
lawn and garden equipment, aircraft,
locomotives, and marine vessels.
Although diesel engines dominate the
market for nonroad engines, ninety
percent of CO emissions from the
nonroad category come from gasoline-
powered nonroad engines.

Starting in the mid-1990s, EPA
promulgated national emission
standards for a broad range of nonroad
engines. See EPA TSD section
“Implementation of RACM for Nonroad
Engines.” Nonroad engines sold in
Arizona are required to comply with
these national standards which
constitutes a RACM-level program for
controlling emissions from nonroad
engines.

In addition, Arizona’s CBG program
regulates gasoline used in nonroad
engines. The Revised 1999 CO Plan also
includes a number of other nonroad
engine measures. See EPA TSD section
“Implementation of RACM for Nonroad
Engines.” With the national emission
standards and the additional State
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measures, we find that the Revised 1999
CO Plan provides for the
implementation of RACM for nonroad
engines.

The residential wood combustion
(RWC) category includes emissions from
the burning of solid fuel in residential
fireplaces and woodstoves as well as
barbecues and fire pits. Measures to
control CO from residential
woodburning include a public
education program, woodburning
curtailment programs, retrofit
requirements and restrictions or bans on
the installation of woodburning stoves
and/or fireplaces.

The Maricopa County Environmental
Services Department’s Rule 318,
Approval of Residential Woodburning
Devices, establishes standards for the
approval of residential woodburning
devices that can be used during
restricted-burn periods. Maricopa
County’s Residential Woodburning
Restriction Ordinance provides that
restricted-burn periods are declared by
the Control Officer when the Control
Officer determines that air pollution
levels could exceed the CO standard
and/or the PM standard (150 pg/m3). We
approved Rule 318 and an earlier
version of the ordinance (revised April
21, 1999) as providing for the
implementation of RACM. See 64 FR
60678 (November 8, 1999).

The Revised 1999 CO Plan includes a
number of other woodburning measures.
We find that these measures along with
Maricopa County’s woodburning rules
provide for the implementation of
RACM for residential wood combustion.
See EPA TSD section “Implementation
of RACM for Residential Wood
Combustion.”

E. Demonstration of Attainment

CAA section 187(a)(7) requires serious
area plans to provide for attainment of
the CO NAAQS by December 31, 2000
and to contain a demonstration that the
plan will provide for attainment. Under
our guidance, an attainment
demonstration may be made using EPA-
approved air quality models and must
include the control strategy. General
Preamble at 13533.

There are two parts to reviewing a
modeled attainment demonstration: (1)
Evaluating the technical adequacy of the
modeling itself, and (2) evaluating the
control measures that are relied on to
demonstrate attainment. We discuss
each part below.

1. Air Quality Modeling

MAG used the Urban Airshed Model
(UAM), the standard model for carbon
monoxide attainment demonstrations,
consistent with EPA guidance, to

predict the effect of control measures in
its attainment demonstration. UAM
requires meteorological inputs, such as
temperature and wind speeds, as well as
initial and boundary conditions for CO
concentrations, and CO emissions.
These must be allocated in time and
space; every hour of the simulation and
every one square mile grid cell requires
these inputs. Diagnostic testing is
performed to ensure the model is
performing well for a chosen CO
episode, which in this case was
December 17, 1994, which at 10.5 ppm
had the highest CO peak and most
widespread high CO readings observed
during 1994. Once the model predicts
observed CO concentrations for this
chosen CO episode adequately, post-
control measure emissions are input to
the model to project future air quality.
Separate predictions are also made ‘“hot
spots”, intersections with high traffic
and congested conditions, using the
CAL3QHC model. This “microscale”
component is then combined with the
UAM results. The total prediction is
then compared to the level of the
NAAQS, 9.0 ppm, to demonstrate
attainment.

As detailed in the TSD, MAG
followed accepted procedures in
developing the model inputs,
performing diagnostic testing of the
results, and showing adequate model
performance. Model performance
statistics met EPA-recommended goals.
The observed spatial and temporal
patterns of CO were replicated fairly
well by the model. While there were
some discrepancies, these were
attributed to lack of observations at
some locations, and by slight shifts in
wind patterns. That is, if the wind field
input to the model had been slightly
different, some high CO locations in the
model predictions would have better
matched the monitor locations. But
since the magnitude, spatial extent, and
timing of elevated CO concentrations is
very similar between the model and
observations, EPA determines the model
performed adequately for attainment
demonstration purposes.

Overall, the modeling done by MAG
meets EPA guidelines and performs well
enough to be relied upon as the basis for
the CO attainment demonstration. EPA
therefore proposes to approve the CO
attainment demonstration.

2. Control Measures Relied on for
Attainment

For demonstrating attainment of the
CO standard, the Revised 1999 CO Plan
relies primarily on reductions from the
VEI and CBG programs as well as much
smaller reductions from three other
measures, traffic synchronization,

intelligent transportation systems, and
deferring emissions associated with
government activities. See Revised 1999
CO Plan, Figure 9—1. We have
previously approved all of these
measures. See 68 FR 2912, 69 FR 10161,
64 FR 60678, and 67 FR 48718.

As part of these approvals, we have
evaluated each of these measures to
ensure that they meet our SIP
enforceability criteria. These criteria
ensure that the measure’s compliance
requirements—applicability,
performance standards, compliance
schedule, and monitoring methods—are
clear.

We have also evaluated the CO
emissions reductions credited to each
measure in the attainment
demonstration to ensure they are
reasonable. We found that the emission
reduction estimates for each source
category are consistent with research on
the applicable control methods and are
appropriately applied in the attainment
demonstrations. Finally, we have
determined that the measures relied on
for attainment are being expeditiously
implemented. See EPA TSD, section
“Attainment Demonstration”.

F. Reasonable Further Progress

CAA section 172(c)(2) requires
nonattainment plans to provide for
reasonable further progress (RFP),
which is defined in section 171(1) as
“such annual incremental reductions in
emissions of the relevant air pollutant as
are required by this part [part D of title
I] or may reasonably be required by the
Administrator for the purpose of
ensuring attainment of the applicable
national ambient air quality standard by
the applicable date.” For serious CO
nonattainment areas, CAA section
187(a)(7) also requires the plans to
provide for such specific annual
emission reductions as are necessary to
attain the standard by the applicable
attainment date.

We find that the Revised 1999 CO
Plan provides for RFP and for such
specific annual emission reductions as
are necessary to attain the standard by
the December 31, 2000 as required by
the Act.# The Revised 1999 CO Plan
includes an RFP demonstration for the
years 1994, 1999, and 2000. 1994 is the
base year, 1999 is the year before the
two largest measures in the Revised
1999 CO Plan (revisions to the VEI and
CBG programs) were implemented, and
2000 is the attainment year. Total design
day CO emissions drop from 687 mtpd

4 This finding is further supported by our finding
that the area attained the CO standard by December
31, 2000. (68 FR 55008, effective November 21,
2003).
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in 1994 to 686 mtpd in 1999 to 640
mtpd in 2000. Revised 1999 CO Plan,
Figure 9—4. Total CO emissions drop
very little from 1994 to 1999 primarily
because a large increase in emissions
from non-road engines offsets the
decreases in on-road emissions. See
MAG TSD, Table II-4.

G. VMT Tracking and Reporting

CAA section 187(a)(2)(A) requires
each State with a serious CO
nonattainment area to forecast VMT in
the nonattainment area for each year
before the attainment year. These
forecasts must be developed following
guidance issued by EPA in consultation
with the U.S. Department of
Transportation. This section also
requires the plan to provide for annual
updates of the forecasts to be submitted
along with a report containing estimates
of actual VMT for the year. We provided
detailed guidance to States regarding the
VMT tracking and reporting
requirement in “Section 187 VMT
Forecasting and Tracking Guidance,”
USEPA, January 1992.

We find that the Revised 1999 CO
Plan fully complies with CAA section
187(a)(2)(A) and our guidance
implementing that section. Specifically,
the VMT forecasts in the Revised 1999
CO Plan were developed consistent with
applicable EPA guidance including (1)
forecasting VMT using a validated
network-based travel demand model; (2)
clearly identifying a VMT tracking area;
(3) estimating actual VMT on Highway
Performance Monitoring System
(HPMS) traffic counts adjusted in a
reasonable manner to cover the entire
VMT tracking area; and (4) committing
to submitting annual reports meeting
EPA requirements.

MAG has submitted VMT tracking
reports for the years 1999, 2000, and
2001. These reports follow EPA
guidance regarding content and
procedures for determining actual VMT.
All three reports show that VMT levels
in the metropolitan Phoenix CO
nonattainment area remain within the
levels projected in the Revised 1999 CO
Plan. See ‘1999 Vehicle Miles Travel
Forecasting and Tracking Report,”
MAG, September 22, 1999 (submitted
September 23, 1999); 2000 Vehicle
Miles Travel Forecasting and Tracking
Report,” MAG, September 11, 2000
(submitted September 21, 2000); and
“2001 Vehicle Miles Travel Forecasting
and Tracking Report,” MAG, October
23, 2001 (submitted November 14,
2001).

H. Transportation Control Measures To
Offset Growth in Emissions

CAA section 187(b)(2) requires
serious area CO plans to identify and
adopt “specific and enforceable
transportation control strategies and
TCMs to offset any growth in emissions
from growth in VMT and numbers of
trips” and to achieve reductions in
mobile source emissions as necessary in
conjunction with other measures to
comply with the applicable periodic
emission reduction and attainment
requirements.

We interpret this provision to require
that sufficient measures be adopted so
that projected motor vehicle CO
emissions will never be higher during
the CO season in one year than during
the CO season in the year before. Where
growth in VMT and trips would
otherwise cause a motor vehicle
emissions upturn, this upturn must be
prevented. General Preamble at 13521.

The Revised 1999 CO Plan provides
sufficient information for us to conclude
that on-road mobile source emissions
will decrease from the base year of 1994
until the attainment year of 2000 and
this decrease will occur even before we
take into account the additional controls
in the Revised 1999 CO Plan. Moreover,
the Revised 1999 CO Plan provides for
expeditious attainment of the CO
standard. Therefore, we propose to find
that the Revised 1999 CO Plan meets
CAA section 187(b)(2).

I. Contingency Measures

CAA section 172(c)(9) requires that
nonattainment area SIPs provide for the
implementation of specific measures to
be undertaken if the area fails to make
RFP or attain by its attainment deadline.
CAA section 187(a)(7) requires that
serious CO nonattainment area plans
also contain contingency measures that
would be implemented if the area
exceeds its vehicle mile traveled (VMT)
projections. Both sections require that
these contingency measures are to take
effect without further action by the State
or the Administrator. The Act does not
specify how many contingency
measures are necessary nor does it
specify the magnitude of the emission
reductions (or VMT reductions) they
must produce. In policy and in previous
rulemaking we have suggested that one
appropriate choice of contingency
measures would be to provide for the
implementation of sufficient VMT
reductions or emissions reductions to
counteract the effect of one year’s
growth in VMT in order to ensure
continued progress while the plan was
being revised to correct any deficiencies
that resulted in a failure to attain, make

RFP, or keep within VMT forecasts.
General Preamble at 13532.

Under applicable Agency policy,
states may use already adopted and
implemented measures as contingency
measures, provided that those measures’
emission reductions are not needed to
demonstrate expeditious attainment
and/or RFP and are not included in
either the attainment or RFP
demonstrations. This approach
effectively allows for the early
implementation of contingency
measures.>

The Revised 1999 CO Plan includes 9
contingency measures, all of which have
already been adopted and implemented.
See Table Con-1 in the EPA TSD.
Collectively these measures result in
approximately a 4.1 percent reduction
in total CO emissions in 2001 and
provide emission reductions from each
of the largest categories of CO emissions
in the Phoenix area: woodburning,
gasoline on-road vehicles, and gasoline
nonroad engines. See Revised 1999 CO
Plan, p. 9-12.

The annualized VMT growth in the
Phoenix area from 2000 to 2005 is
projected to be 2.6 percent. On-road
mobile source account for 67 percent of
the 2000 base case (e.g., prior to control)
CO inventory of 714.9 mtpd. Revised
1999 CO Plan, p. 8-12. Therefore, one
year’s growth in VMT is equivalent to
0.67 x 2.6 percent or 1.7 percent (12.2
mptd) of the 2000 base case inventory.

One of the eight contingency
measures listed in the Revised 1999 CO
Plan is no longer applicable. Funding
for the lawn mower reduction program
ended in FY 2001. Prior to 2001, the
program resulted in the retirement of a
large number of gasoline-powered
commercial and residential lawn
mowers and other hand-held gasoline-
powered equipment.® However, because
these lawnmowers have been
presumably replaced with cleaner units
earlier then they would otherwise have
been replaced, the program will have
continuing effects for several years after
2000.

The use of an adopted and
implemented federal program, the
national LEV program, as a contingency
measure is acceptable. The purpose of
contingency measures is to assure
continued progress towards attainment

5See memorandum, G. T. Helms, Chief, Ozone/
Carbon Monoxide Programs Brand, OAQPS to Air
Branch Chiefs, Regions I-X, “Early Implementation
of Contingency Measures for Ozone and Carbon
Monoxide (CO) Nonattainment Areas,” August 13,
1993 (“Helms memo”).

6In 1998/99, the program retired 1780 old,
polluting gas mowers and 563 other pieces of
garden equipment. See “‘Current Status of Carbon
Monoxide,” Maricopa County Environmental
Services Department, (January 2000).
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in an area while its SIP is being revised
to correct for a failure to attain or to
make RFP or to deal with higher than
expected VMT growth. To the extent
that federal programs provide for this
continued progress and the State has not
otherwise relied on the program to
demonstrate attainment or RFP, the
State may rely on that measure.”

We have approved the other seven
contingency measures into the Arizona
SIP in earlier rulemakings. See 67 FR
48718 (July 25, 2002) and 68 FR 2912
(January 22, 2003).

Because the contingency measures
collectively provide for emission
reductions consistent with EPA policy
and meet the statutory requirement that
they ““take effect without further action
by the State or the Administrator,” we
propose to find that the Revised 1999
CO Plan meets the CAA sections
172(c)(9) and 187(a)(7) requirement for
contingency measures. We also propose
to find that the emissions reductions
resulting from these contingency
measures are not already accounted for
in the Phoenix CO nonattainment area’s
RFP or attainment demonstrations.

J. Enhanced I/M Program

CAA section 187(b)(6) requires that all
serious CO nonattainment areas
implement an enhanced I/M program
which complies with EPA guidance. We
issued our initial rule containing the
requirements for enhanced I/M
programs in 1992 and have amended
those rules several times since. For more
information on the requirements for
enhanced I/M programs, see 60 FR
22518 (May 8, 1995) (initial approval of
Arizona’s enhanced and basic I/M
program) and 67 FR 52433 (August 12,
2002) (proposed approval of revisions to
Arizona’s enhanced and basic I/M
program).

Arizona first submitted the legislation
and regulations for the Maricopa County
enhanced vehicle emission inspection
program in 1994 as part of its moderate
area plans for CO and ozone.
Subsequently, Arizona made a number
of modifications to its program
including revising the testing protocol,
requiring on-board diagnostic system
testing, expanding the exemption to the
latest five model years, changing the
waiver provisions, and removing the
remote sensing element of the program.
The State resubmitted the program for
approval in 2001. See 2001 /M
submittal.

7However, if the federal program is delayed or
does not generate the expected emission reductions,
the State would have to revise its contingency
measures to assure adequate emission reductions or
face a finding of SIP inadequacy.

In a separate action, we approved
Arizona’s vehicle emission inspection
program for the Phoenix area as meeting
the enhanced I/M program requirements
of CAA section 187(b)(6) and our
regulations. See 68 FR 2912 (January 22,
2003).

K. Wintertime Oxygenated Gasoline
Program

CAA section 211(m) requires states
with CO nonattainment areas with
design values of 9.5 ppm or higher to
implement a wintertime oxygenated
gasoline program requiring that gasoline
contain not less than 2.7 percent oxygen
by weight. All serious CO
nonattainment areas, which by
definition have design values exceeding
the 211(m) thresholds, must include an
oxygenated gasoline program in their
SIPs. See also CAA §187(b)(3). Under
both 211(m) and 187(b)(3), the program
is to apply to all gasoline sold, supplied,
offered for sale or supply, dispensed,
transported or introduced into
commerce in the consolidated
metropolitan statistical area (CMSA) or,
if no CMSA exists, the metropolitan
statistical area (MSA).

1. History of State Program

Arizona first adopted a wintertime
oxygenated gasoline program in 1988,
before sections 187(b) and 211(m) were
added to the Act as part of the 1990
Clean Air Act Amendments. The
original State wintertime oxygenated
gasoline program applied throughout
Maricopa County and established a
fairly complicated scheme of shifting
averages and exemptions. In general,
however, it required leaded gasoline to
contain between 2.4 and 3.7 percent
oxygen by weight and unleaded gasoline
to contain between 1.9 and 3.7 percent
oxygen by weight. The program applied
from September 30 through March 31 of
each year. EPA approved this program
into the SIP finding the fuel control
measure was not preempted under CAA
section 211(c)(4) and would, in any
event, provide necessary CO emission
reductions. See 53 FR 30224 (Aug. 10,
1988).

The August 10, 1988 SIP approval,
however, was vacated by the Ninth
Circuit Court of Appeals in Delaney v.
EPA, 898 F.2d 687 (9th Cir. 1990). In
1991, in response to an order from the
court, EPA disapproved the Maricopa
CO SIP including the State’s wintertime
oxygenated gasoline requirement. 56 FR
5458 (Feb. 11, 1991). In its place, EPA
adopted a FIP with an oxygenated
gasoline program. EPA modeled the FIP
program on the then newly adopted
requirements in 211(m). It required all
gasoline sold in the Maricopa

nonattainment area to contain a
minimum oxygen content of 2.7 percent
by weight from October 1 to March 31
of each year. In the FIP notice, we noted
that section 211(m) added by the 1990
Clean Air Amendments would require
Maricopa to adopt a similar state
requirement beginning in 1992. As a
result, we anticipated that the
oxygenated gasoline requirement in the
FIP would only be in effect for one year.

Arizona adopted new oxygenated
gasoline requirements on June 11, 1991
in Arizona House Bill 2181. On March
9, 1992, EPA approved Arizona’s
revised wintertime oxygenated gasoline
program into the SIP. 57 FR 8268. The
revised program required that all
gasoline in the Maricopa nonattainment
area contain no less than 2.7 percent
oxygen by weight from September 30 to
March 31 of each year. In that approval,
EPA noted that the area covered by the
program did not include the entire MSA
as required under section 211(m).
Instead, the program applied only to the
Maricopa CO nonattainment area, which
was then defined as the MAG urban
planning area. As a result, we found the
State program could be approved into
the SIP as an equivalent substitution for
the FIP program but concluded that
Arizona would need to modify the
program further by November 1, 1992 in
order to meet all the requirements of
211(m). Id.

Since our March 1992 approval,
Arizona has made a number of changes
to the wintertime oxygenated gasoline
program. In 1998, EPA approved
changes to the wintertime program as
part of our approval of the State’s new
Cleaner Burning Gasoline (CBG)
program. 63 FR 6653 (Feb. 10, 1998).
The wintertime program approved at
that time continued to require that
gasoline supplied or sold in the
Maricopa CO nonattainment area 8
contain a minimum 2.7 percent oxygen
by weight, but changed the control
period to November 1 through March
31. In our approval, we did not address
compliance with 211(m), instead
finding the revisions necessary for
attainment of the ozone and PM-10
NAAQS.

On March 4, 2004, we approved into
the SIP further revisions to the State
CBG program, including changes to the
wintertime oxygenated gasoline

8 The revised rules established new defined
““areas” for specifying the applicability of their
requirements. The wintertime oxygenated gasoline
requirements apply to “Area A”, which was
originally defined as the Maricopa County CO
nonattainment area. As explained below, Arizona
has made a number of changes to the definition of
Area A to affect the applicability of the fuel
requirements.
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requirements. 69 FR 10161. The current
SIP-approved wintertime program
requires all gasoline sold in Maricopa
County and in parts of Pinal and
Yavapai Counties from November 1 to
March 31 to contain a minimum of 3.5
percent oxygen by weight. Although
Arizona’s wintertime CBG program
adopted by the State on July 18, 1988
covered the MSA, as required by
211(m), subsequent changes to the
covered area that have been approved
into the SIP (i.e., the inclusion of
portions of Yavapai and Pinal Counties)
do not correspond to the entire MSA,
which itself has been subsequently
modified by the Census Bureau.?®

2. Compliance With 211(m)

The State’s wintertime oxygenated
gasoline program approved in the SIP
has provided significant CO emissions
reductions in the Maricopa CO
nonattainment area and has helped the
area attain the CO NAAQS, as
evidenced by the Phoenix area’s lack of
violations of the CO standard since
1997, when the program was initiated.
As aresult, we are proposing to find
that further changes to the program to
meet the specific requirements of
211(m), including the requirement that
the program apply to the entire MSA,
are not required under the Act.

Section 211(m)(6) provides:

Nothing in this subsection shall be
interpreted as requiring an oxygenated
gasoline program in an area which is in
attainment for carbon monoxide, except that
in a carbon monoxide nonattainment area
which is redesignated as attainment for
carbon monoxide, the requirements of this
subsection shall remain in effect to the extent
such program is necessary to maintain such
standard thereafter in the area.

See also CAA section 187(b)(3)(B)
(providing that a wintertime oxygenated
program is not required for an area if the
State demonstrates that the revision is
not necessary for attainment and
maintenance of the CO NAAQS). We
have interpreted this language to mean
that once EPA determines that a CO
nonattainment area is actually attaining
the CO NAAQS and the area
demonstrates it does not need a program
meeting 211(m), section 211(m) no
longer requires submittal of a SIP
revision so long as the area continues to
maintain the standard. See, e.g., 60 FR
62741 (Dec. 7, 1995) (waiving 211(m)
requirements for portions of the
Camden, New Jersey area).

Today’s finding that the State need
not submit a program complying with
section 211(m) does not mean the State

9 All of Pinal County was added to the definition
of the Phoenix-Mesa MSA by the 1990 census.

can abandon its wintertime oxygenated
gasoline program. The program remains
approved in the SIP. Any revision to
remove these requirements from the SP
would be subject to the requirements of
section 110(1).

L. General SIP Requirements

CAA section 110(a)(2)(C) requires
SIPs to include a program to provide for
the enforcement of SIP measures.
Section 110(a)(2)(E)(i) requires that SIPs
provide necessary assurances that the
State (or the general purpose local
government) will have adequate
personnel, funding and authority under
State law to implement the submitted
SIP. Finally, section 110(a)(2)(E)(iii)
requires SIPs to include necessary
assurances that where a State has relied
on a local or regional government,
agency or instrumentality for the
implementation of any plan provision,
the State has responsibility for ensuring
adequate implementation of the plan
provision.

The principal control measures in the
Revised 1999 CO Plan are Arizona’s VEI
program, the wintertime CBG program,
and Maricopa County’s woodburning
restrictions program. We approved these
programs at 68 FR 2912 (January 12,
2003), 69 FR 10161 (March 4, 2004), 64
FR 60678, and 67 FR 48718 (July 25,
2002) respectively. As part of our
approval actions, we found that Arizona
had adequate personnel, funding and
authority to implement these programs
and had adequately provided for the
enforcement of these programs.

We have previously found that
Arizona law includes the necessary
assurances that where a State has relied
on a local or regional government
agency or instrumentality for the
implementation of any plan provision,
the State has responsibility for ensuring
adequate implementation of the plan
provision. 60 FR 18010, 18019 (April
10, 1995).

V. The CAA’s Requirements for Serious
CO Maintenance Plans and
Redesignation Requests

Under the Clean Air Act, we can
change designations if acceptable data
are available and if certain other
requirements are met. See CAA Section
107(d)(3)(D). Section 107(d)(3)(E) of the
CAA provides that the Administrator
may promulgate a redesignation of a
nonattainment area to attainment if the
following five criteria are met:

(i) The Administrator determines that
the area has attained the national
ambient air quality standard;

(ii) The Administrator has fully
approved the applicable

implementation plan for the area under
CAA section 110(k);

(ii1) The Administrator determines
that the improvement in air quality is
due to permanent and enforceable
reductions in emissions resulting from
implementation of the applicable
implementation plan and the applicable
Federal air pollutant control regulations
and other permanent and enforceable
reductions;

(iv) The Administrator has fully
approved a maintenance plan for the
area as meeting the requirements of
CAA section 175A; and

(v) The State containing the area has
met all requirements applicable to the
area under section 110 and part D of the
CAA.

Before we can approve the
redesignation request, we must
determine that all applicable SIP
elements have been fully approved.
Approval of the applicable SIP elements
may occur simultaneously with the final
approval of the redesignation request.

VI. The MAG CO Redesignation
Request and Maintenance Plan’s
Compliance With the CAA’s
Requirements for CO Redesignation
Requests and Maintenance Plans

We are proposing to approve the MAG
Carbon Monoxide Redesignation
Request and Maintenance Plan for the
Maricopa County Nonattainment Area,
May 2003 (“MAG CO Redesignation
Request and Maintenance Plan”). The
MAG CO Redesignation Request and
Maintenance Plan was developed by the
Maricopa Association of Governments
(MAG), the lead air quality planning
agency in Maricopa County. The
Arizona Department of Environmental
Quality (ADEQ) submitted this plan as
a revision to the Arizona SIP on June 16,
2003 and EPA received it on June 24,
2003. We refer to this plan in this
document as the MAG CO redesignation
request and maintenance plan, the MAG
maintenance plan, or variations of these.

As submitted, the MAG CO
Redesignation Request and Maintenance
Plan consists of the main plan
document and one volume of technical
appendices. The MAG CO
Redesignation Request and Maintenance
Plan contains 1994 and 1999 emission
inventories and projected inventories
for 2006 and 2015, a modeling
demonstration showing maintenance of
the CO standard through 2015, a list of
committed control measures, mobile
source emissions budgets for 2006 and
2015, and contingency measures. It uses
UAM and the CAL3QHC microscale
model to model air quality in 1994 as
a base year and in 2006 as an interim
year and 2015 as the maintenance year



60336

Federal Register/Vol. 69, No. 195/Friday, October 8, 2004 /Proposed Rules

and demonstrates maintenance of the
CO standard through 2015.

The MAG CO Redesignation Request
and Maintenance Plan shows that the
principal sources contributing to past
CO exceedances are gasoline on-road
motor vehicles, gasoline non-road
engines, and woodburning. MAG CO
Redesignation Request and Maintenance
Plan, p. ES-5.

In earlier actions, we have already
approved revisions to Arizona’s CBG
program and to Arizona’s VEI program
as well as the Maricopa County
Woodburning curtailment program. 69
FR 10161 (March 4, 2004), 68 FR 2912
(January 22, 2003), 64 FR 60678
(November 8, 1999) and 67 FR 48718
(July 25, 2002). The revisions to these
programs are the principal controls
relied on in the MAG CO Redesignation
Request and Maintenance Plan to
demonstrate attainment. We have also
previously approved the commitments
by the Phoenix area cities and towns to
adopt and/or implement CO control
measures. We approved these
commitments as part of the serious area
PM-10 plan approval on July 25, 2002
at 67 FR 48718. See 40 CFR
52.120(c)(100).

We have reviewed the MAG CO
Redesignation Request and Maintenance
Plan and believe that proposing to
approve the request is warranted,
consistent with the requirements of
CAA section 107(d)(3)(E). The following
sections of this notice describe how the
requirements of section 107(d)(3)(E) are
addressed by the MAG submittal.

A. General SIP Requirements

Section 110(k) of the CAA addresses
our actions on submissions of revisions
to a SIP. The CAA requires States to
observe certain procedural requirements
in developing SIP revisions for
submittal to us. Section 110(a)(2) of the
CAA requires that each SIP revision be
adopted after reasonable notice and
public hearing. This must occur prior to
the revision being submitted by a State
to us.

MAG held a public hearing for the
MAG CO Redesignation Request and
Maintenance Plan on May 5, 2003. The
MAG Regional Council adopted the
MAG CO Redesignation Request and
Maintenance Plan on May 28, 2003.
These SIP revisions were adopted and
submitted by ADEQ to us on June 16,
2003. We received the submittal on June
24, 2003.

We have evaluated MAG’s submittal
and have determined that the State met
the requirements for reasonable notice
and public hearing under section
110(a)(2) of the CAA. The MAG CO
Redesignation Request and Maintenance

Plan was deemed complete by operation
of law six months after the submittal
date.

B. Attainment of the CO NAAQS

Section 107(d)(3)(E)(i) of the CAA
states that for an area to be redesignated
to attainment, the Administrator must
determine that the area has attained the
applicable NAAQS. As described in 40
CFR part 50.8, the national primary
ambient air quality standard for carbon
monoxide is 9 parts per million (10
milligrams per cubic meter) for an 8-
hour average concentration not to be
exceeded more than once per year. 40
CFR part 50.8 continues by stating that
the levels of CO in the ambient air shall
be measured by a reference method
based on 40 CFR part 50, Appendix C
and designated in accordance with 40
CFR part 53. We consider an area to be
in attainment if each of the CO ambient
air quality monitors in the area does not
have more than one exceedance of the
CO standard over a one-year period. See
40 CFR part 50.8 and 40 CFR part 50,
Appendix C. If any monitor in the area’s
CO monitoring network records more
than one exceedance of the CO standard
during a one-year calendar period, then
the area is in violation of the CO
NAAQS.

In addition, our interpretation of the
CAA and EPA national policy has been
that an area seeking redesignation to
attainment must show attainment of the
CO NAAQS for at least a continuous
two-year calendar period. In addition,
the area must also continue to show
attainment through the date that we
promulgate the redesignation in the
Federal Register.

December 31, 2000 was the
attainment date for the Maricopa County
serious CO nonattainment area. We
published a finding of attainment of the
CO standard for the Maricopa County
nonattainment area on September 22,
2003 (see 68 FR 55008). In our finding,
we noted that not only did Maricopa
County have the required clean data for
the two years preceding the attainment
date, but also that the Maricopa County
nonattainment area has been in
attainment for the national standards for
CO since 1997. Further information on
CO monitoring is presented in Chapter
3, page 3-15 of the MAG CO
Redesignation Request and Maintenance
Plan, and in our finding of attainment
(see 68 FR 55008, September 22, 2003).

Therefore, we believe the Maricopa
County area has met the first component
for redesignation: demonstration of
attainment of the CO NAAQS. We note
too that MAG has indicated in the MAG
CO Redesignation Request and
Maintenance Plan that ADEQ and

MCESD will continue to operate an
appropriate air quality monitoring
network of National Ambient
Monitoring Stations (NAMS) and State
and Local Air Monitoring Stations
(SLAMS) monitors in accordance with
40 CFR Part 58 to verify the continued
attainment of the CO standard.

C. Meeting Applicable Requirements of
Section 110 and Part D

To be redesignated to attainment,
section 107(d)(3)(E)(v) requires that an
area must meet all applicable
requirements under section 110 and part
D of the CAA. We interpret section
107(d)(3)(E)(v) to mean that for a
redesignation to be approved by us, the
State must meet all requirements that
applied to the subject area prior to or at
the time of submission of a complete
redesignation request.

1. CAA Section 110 Requirements

The Maricopa County nonattainment
area was initially classified as moderate
for CO. MAG submitted the 1993 Carbon
Monoxide Plan by November 15, 1993
in order to meet the moderate area
requirements. An addendum to this
plan was submitted in March 1994. On
July 29, 1996, the nonattainment area
was reclassified to serious effective
August 28, 1996 due to failure to attain
the CO standard by December 31, 1995.
The new attainment date was December
31, 2000.

On July 8, 1999, ADEQ submitted the
1999 CO Plan to EPA. This submittal
contained an attainment demonstration
for December 2000. The submittal was
found complete on September 9, 1999.

During the 2000 legislative session,
the Arizona Legislature passed House
Bill (HB) 2104, which repealed the
Random Onroad Testing Requirements
(Remote Sensing Program) from the
Vehicle Emissions Inspection (VEI)
program. EPA indicated that the 1999
CO Plan would have to be revised to
reflect this legislative change. MAG
conducted new air quality modeling and
documented the impact of the repeal of
the remote sensing program in the
Revised 1999 CO Plan, dated March
2001.

On March 30, 2001, ADEQ submitted
the Revised 1999 CO Plan to EPA. We
found the submittal complete on
October 9, 2001. We have analyzed the
SIP elements in the Revised 1999 CO
Plan that we are proposing for approval
as part our action today, and have
determined that they comply with the
relevant requirements of section
110(a)(2).

On June 16, 2003, ADEQ submitted
the MAG Carbon Monoxide
Redesignation Request and



Federal Register/Vol. 69, No. 195/Friday, October 8, 2004 /Proposed Rules

60337

Maintenance Plan for the Maricopa
County Nonattainment Area, May 2003.
The submittal was deemed complete by
operation of law six months after receipt
by EPA.

2. Part D Requirements

Before the Maricopa County serious
CO nonattainment area may be
redesignated to attainment, the State
must have fulfilled the applicable
requirements of part D. Under part D, an
area’s classification indicates the
requirements to which it was subject.
Subpart 1 of part D sets forth the basic
nonattainment requirements applicable
to all nonattainment areas. Subpart 3 of
part D contains specific provisions for
serious CO nonattainment areas.

The relevant subpart 1 requirements
are contained in sections 172(c) and
176. Our General Preamble (see 57 FR
13529, 13533, April 16, 1992) provides
EPA’s interpretation of the CAA
requirements for serious CO
nonattainment areas.

The General Preamble provides that
the applicable requirements of CAA
section 172 are 172(c)(3) [emissions
inventory], 172(c)(5) [the section
110(a)(2) air quality monitoring
requirements], and 172(c)(9)
[contingency measures]. It is also worth
noting that we interpret the
requirements of sections 172(c)(2)
[reasonable further progress—RFP] and
172(c)(6) [other measures] as being
irrelevant to a redesignation request
because they only have meaning for an
area that is not attaining the standard.1°
Finally, the State has not sought to
exercise the options that would trigger
sections 172(c)(4) [identification of
certain emissions increases] and
172(c)(8) [equivalent techniques]. Thus,
these provisions are also not relevant to
the redesignation request.

Regarding the requirements of
sections 172(c)(3) [emissions inventory]
and 172(c)(9) [contingency measures],
please refer to our discussion below of
sections 187(a)(1) and 187(a)(3), which
are provisions of subpart 3 of part D of
the CAA that address the same
requirements as sections 172(c)(3) and
172(c)(9).

For the section 172(c)(5) New Source
Review (NSR) requirements, the CAA
requires all nonattainment areas to meet
several requirements regarding NSR,
including provisions to ensure that
increased emissions will not result from
any new or modified major stationary
sources and a general offset rule. We

10 See EPA’s September 4, 1992 John Calcagni
memorandum entitled ‘“Procedures for Processing
Requests to Redesignate Areas to Attainment”, and
the General Preamble, 57 FR at 13564, dated April
16, 1992.

have determined that areas being
redesignated from nonattainment to
attainment do not need to comply with
the requirement that an NSR program be
approved prior to redesignation
provided that the area demonstrates
maintenance of the standard without
part D nonattainment NSR in effect. The
rationale for this decision is described
in a memorandum from Mary Nichols
dated October 12, 1994 (“Part D New
Source Review (part D NSR)
Requirements for Areas Requesting
Redesignation to Attainment”). We have
determined that the maintenance
demonstration for Maricopa County
does not rely on nonattainment NSR.
Therefore, the State need not have a
fully-approved nonattainment NSR
program prior to approval of the
redesignation request.

Prevention of Significant
Deterioration (PSD) is the replacement
for NSR, and part of the obligation
under PSD is for a new source to review
increment consumption and
maintenance of the air quality
standards. The PSD program requires
stationary sources to undergo
preconstruction review before facilities
are constructed or modified, and to
apply Best Available Control
Technology (BACT). This program will
apply to any major source wishing to
locate in the Maricopa County area once
the area is redesignated to attainment.
Effective November 22, 1993, we
delegated PSD authority to Maricopa
County via a PSD Delegation Agreement
(59 FR 1730, January 12, 1994).

For the CAA section 172(c)(7)
provisions [compliance with the CAA
section 110(a)(2) air quality monitoring
requirements], our interpretations are
presented in the General Preamble (57
FR 13535). CO nonattainment areas are
to meet the applicable air quality
monitoring requirements of section
110(a)(2) of the CAA.

Information concerning CO
monitoring in the Maricopa County
nonattainment area is included in the
Monitoring Network Review (MNR)
prepared by MCESD and submitted to
EPA. In Chapter 3, page 3—15 of the
MAG CO Redesignation Request and
Maintenance Plan, MAG commits to the
continued operation of the existing
NAMS and SLAMS CO monitors run by
ADEQ and MCESD, according to all
applicable Federal regulations and
guidelines, even after the Maricopa
County area is redesignated to
attainment for CO. Annual review of the
NAMS/SLAMS air quality surveillance
system will be conducted in accordance
with 40 CFR 58.20(d) to determine
whether the system continues to meet

the monitoring objectives presented in
Appendix D of 40 CFR Part 58.

Section 176 of the CAA contains
requirements related to conformity.
Although EPA’s regulations (see 40 CFR
51.396) require that states adopt
transportation conformity provisions in
their SIPs for areas designated
nonattainment or subject to an EPA-
approved maintenance plan, we have
decided that a transportation conformity
SIP is not an applicable requirement for
purposes of evaluating a redesignation
request under section 107(d) of the
CAA. This decision is reflected in EPA’s
1996 approval of the Boston carbon
monoxide redesignation (See 61 FR
2918, January 30, 1996).

The relevant subpart 3 provisions
were created when the CAA was
amended on November 15, 1990. The
new CAA requirements for serious CO
areas, such as Maricopa County,
required that the SIP be revised to
include a 1990 base year emissions
inventory (CAA section 187(a)(1)),
vehicle miles traveled tracking (CAA
section 187(a)(2)(A)), contingency
provisions (CAA section 187(a)(3)),
corrections to existing motor vehicle
inspection and maintenance (I/M)
programs (CAA section 187(a)(4)),
periodic emissions inventories (CAA
section 187(a)(5)), enhanced motor
vehicle I/M program (CAA section
187(a)(6)), a modeled attainment
demonstration with specific annual
emissions reductions (CAA section
187(a)(7)) and the implementation of an
oxygenated fuels program (CAA section
211(m)). How the State met these
requirements and our approvals are
described earlier in this notice.

Regarding section 187(a)(1) of the
CAA (base year emissions inventory),
the State submitted a SIP revision for a
1990 base year inventory (annual and
average daily emissions) as well as
projected 1995 and 2005 inventories for
the entire Maricopa County
nonattainment area on November 15,
1993 as part of the MAG 1993 Carbon
Monoxide Plan for the Maricopa County
Area (“CO Plan”). On April 4, 1994,
ADEQ submitted updated and improved
inventories as part of MAG’s 1993
Carbon Monoxide Plan for the Maricopa
County Area Addendum
(“Addendum”).1* These revised

110n August 9, 1993, EPA had issued a SIP call
under section 110(k)(5) of the CAA that required
Arizona to submit a plan to EPA that demonstrated
attainment of the CO NAAQS in the Phoenix area
by December 31, 1995. As an area with a design
value less than 12.7 ppm, the State would not
otherwise have been required to submit an
attainment plan for the Phoenix area. See section
187(a). CAA section 187(a)(1) requires the submittal
of a comprehensive, accurate, current inventory of

Continued
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inventories reflected adjustments to
growth factors and the impact of
measures in Arizona House Bill 2001.
Both submittals became complete by
operation of law under CAA section
110(k)(1)(B) on May 15, 1994 and
October 8, 1994, respectively.

We proposed approval of the 1990
base year inventory on September 18,
1996 (61 FR 49087), and did not receive
any comments on our proposed action.
We will finalize that proposed action in
our final rulemaking on today’s
proposed rule.

Regarding section 187(a)(5) of the
CAA (periodic emissions inventories),
see Section IV.B. “Emission Inventory”
of this Federal Register notice for
information on the 1993 and 1996
emissions inventories for Maricopa
County for CO. We are proposing to
approve these inventories in our action
today.

D. Fully-Approved SIP Under Section
110(k) of the CAA

Section 107(d)(3)(E)(ii) of the CAA
states that for an area to be redesignated
to attainment, it must be determined
that the Administrator has fully
approved the applicable
implementation plan for the area under
section 110(k).

As noted above, in today’s action EPA
is approving the SIP revision
demonstrating attainment for the
Maricopa County serious CO
nonattainment area that was required by
the CAA. The bump-up of the Maricopa
County CO nonattainment area from
moderate to serious for CO superceded
the remaining moderate CO
nonattainment area requirements for the
area. Thus, with a final rule to approve
the Maricopa County attainment
demonstration, redesignation request,
and maintenance plan, we will have
fully approved the Maricopa County CO
element of the SIP under section 110(k)
of the CAA.

E. Improvement in Air Quality Due to
Permanent and Enforceable Measures

Section 107(d)(3)(E)(iii) of the CAA
provides that for an area to be
redesignated to attainment, the
Administrator must determine that the
improvement in air quality is due to
permanent and enforceable reductions
in emissions resulting from
implementation of the applicable
implementation plan, implementation
of applicable Federal air pollutant
control regulations, and other
permanent and enforceable reductions.

actual emissions for all CO nonattainment areas
whether or not they have a separate requirement to
submit an attainment demonstration.

As part of our action today, we are
approving the Revised 1999 CO Plan.
This plan is primarily based on
emissions reductions from the
wintertime oxygenated fuels program,
the VEI program, traffic
synchronization, and intelligent
transportation systems (ITS) measures.
These programs are further described in
Chapter Five of the Revised 1999 CO
Plan.

As described in Chapter Two, pages
2-11 to 2—15 of the MAG CO
Redesignation Request and Maintenance
Plan, significant additional emissions
reductions were realized from Maricopa
County’s basic inspection and
maintenance program (applicable to
vehicles 1966 and newer), and
beginning in 2000, the enhanced I/M
program (applicable to vehicles 1966
and newer, with an exemption for
vehicles of the five most recent model
years).

Oxygenated fuels are gasolines that
are blended with additives that increase
the level of oxygen in the fuel and
consequently reduce CO tailpipe
emissions. Arizona’s Cleaner Burning
Gasoline (CBG) rule contains the
oxygenated fuels provisions for the
Maricopa CO nonattainment area. As
approved by EPA on March 4, 2004 (see
69 FR 10161), Arizona’s CBG program
requires all Maricopa County-area gas
stations in Area A 12 to sell fuels
containing a 3.5 percent minimum
oxygen content (by weight) during the
wintertime season, which runs from
November 2 to March 31 of each year.

Maricopa County has also been
implementing the requirements of its
clean burning fireplace ordinances. The
Arizona legislature passed SB 1427 in
1998 which required cities, towns, and
counties in Area A to adopt, implement,
and enforce an ordinance that complies
with MAG’s clean burning fireplace
standards by December 31, 1998. The
ordinance allows only the use of
permanently-installed gas or electric log
inserts, fireplaces, woodstoves, or other
appliances that are certified by EPA,
tested and listed by a nationally
recognized testing agency to meet
federal performance standards, or
determined by the Maricopa County
Control Officer to meet federal
performance standards.

We have evaluated the various State
and Federal control measures, the
original 1990 base year emission
inventory, and the 1993, and 1996
periodic emissions inventories, and

12 Area A includes the urbanized portion of
Maricopa County, a small portion of southern
Yavapai County, and the western portions of Pinal
County.

believe that the improvement in air
quality in the Maricopa County
nonattainment area has resulted from
emissions reductions that are permanent
and enforceable.

F. Fully-Approved Maintenance Plan
Under Section 175A

Section 107(d)(3)(E)(iv) of the CAA
provides that for an area to be
redesignated to attainment, the
Administrator must have fully approved
a maintenance plan for the area meeting
the requirements of section 175A of the
CAA.

Section 175A of the CAA sets forth
the elements of a maintenance plan for
areas seeking redesignation from
nonattainment to attainment. The
maintenance plan must demonstrate
continued attainment of the applicable
NAAQS for at least ten years after the
Administrator approves a redesignation
to attainment. Eight years after the
promulgation of the redesignation, the
State must submit a revised
maintenance plan that demonstrates
continued attainment for the subsequent
ten-year period following the initial ten-
year maintenance period. To address the
possibility of future NAAQS violations,
the maintenance plan must contain
contingency measures, with a schedule
for adoption and implementation, that
are adequate to assure prompt
correction of a violation. In addition, we
issued further maintenance plan
interpretations in the “General Preamble
for the Implementation of Title I of the
Clean Air Act Amendments of 1990” (57
FR 13498, April 16, 1992), “General
Preamble for the Implementation of
Title I of the Clean Air Act Amendments
of 1990: Supplemental” (57 FR 18070,
April 28, 1992), and the EPA guidance
memorandum entitled ‘“Procedures for
Processing Requests to Redesignate
Areas to Attainment” from John
Calcagni, Director, Air Quality
Management Division, Office of Air
Quality Planning and Standards, to
Regional Air Division Directors, dated
September 4, 1992 (hereafter referred to
as the “Calcagni memo”’). In this
Federal Register action, EPA is
proposing approval of the maintenance
plan for the Maricopa County CO
nonattainment area because we believe,
as detailed below, that MAG’s CO
Redesignation Request and Maintenance
Plan submittal meets the requirements
of section 175A and is consistent with
the documents referenced above. Our
analysis of the pertinent maintenance
plan requirements, with reference to
MAG’s CO Redesignation Request and
Maintenance Plan, is provided below.



Federal Register/Vol. 69, No. 195/Friday, October 8, 2004 /Proposed Rules

60339

1. Emissions Inventories—Attainment
Year and Projections

EPA’s interpretation of the CAA
section 175A maintenance plan
requirements are generally provided in
the General Preamble (see 57 FR 13498,
April 16, 1992) and the Calcagni memo
referenced above. Under our
interpretations, areas seeking to
redesignate to attainment for CO may
demonstrate future maintenance of the
CO NAAQS either by showing that
future CO emissions will be equal to or
less than the attainment year emissions
or by providing a modeling
demonstration. However, under the
CAA, many areas (such as Maricopa
County) were required to submit a
modeled attainment demonstration to

show that reductions in emissions
would be sufficient to attain the
applicable NAAQS. For these areas, the
maintenance demonstration is to be
based on the same level of modeling
(see the “Calcagni memo”). For the
Maricopa County area, this involved the
use of EPA’s Urban Airshed Model
(UAM) in conjunction with intersection
hotspot modeling using the CAL3QHC
model.

The MAG CO Redesignation Request
and Maintenance Plan submitted by
ADEQ on June 16, 2003 included
comprehensive emissions inventories of
CO emissions for the Maricopa County
area. These inventories include
emissions from stationary point sources,
area sources, non-road mobile sources,
and on-road mobile sources. MAG used

the 1994 base year inventory, from the
Revised 1999 CO Plan received by EPA
on April 2, 2001, and included an
interim-year projection for 2006 along
with the final maintenance year of 2015.
More detailed descriptions of the 1994
base year inventory from the Revised
1999 CO Plan, the 2006 projected
inventory, and the 2015 projected
inventory are documented in the MAG
redesignation request and maintenance
plan on page 3-8, and in the State’s TSD
in Appendix A, Exhibit 1. The State’s
submittal contains detailed emission
inventory information that was prepared
in accordance with EPA guidance.
Summary emissions figures from the
1994 base year, the 2015 maintenance
year and the interim projected year 2006
are provided in Table 2 below.

TABLE 2.—SUMMARY OF CO EMISSIONS IN TONS PER DAY FOR MARICOPA COUNTY

[For a Friday in December]

1994 2006 2015
0T =T TU (oY SRR 2.5 21.9 32.2
AATEA SOUICES ... .eevieiieee e ettt e e e ettt e e e e e et e e e e e e e e e aataeeeeeeeeaasaaaeeeeeeassassaeeaeeesaasssseeeeeeesannsseseeeeesasnnaeeaaeaasn 21.0 29.7 36.2
[\ Lo g R oY= To [ g o o1 =T =To TU ¢ o= PSSR 155.1 161.0 169.9
ON-road MODIIE SOUICES ..ottt et e e e e e e e e e e e e s esbseeeeaeseannsseeaeeeeenssnneeaeeeaannnes 869.6 699.7 662.9
B o] - | PR PP UPPT 1048.2 912.3 901.2

*Total may not equal 100% due to rounding.

We note that based on the information
in Table 2, minor increases are projected
in years 2006 and 2015 for point sources
and area sources. The most significant
reductions in the emissions inventory
come from the on-road mobile sources
category. Since two of the MAG CO
Redesignation Request and Maintenance
Plan’s most significant measures reduce
on-road vehicle emissions, namely the
cleaner burning gasoline and vehicle
emissions inspection programs, these
projected emissions reductions are
reasonable. MAG’s approach follows
EPA guidance on projected emissions,
and we believe it is acceptable. Further
information on these projected
inventories may also be found on page
3-9 of the MAG CO Redesignation
Request and Maintenance Plan and in
Appendix A, Exhibit 2, Section III-1 of
the TSD.

2. Demonstration of Maintenance

The Calcagni memo states that where
modeling was relied on to demonstrate
maintenance, the plan is to contain a
summary of the air quality
concentrations expected to result from
the application of the control strategies.
Also, the plan is to identify and describe
the dispersion model or other air quality
model used to project ambient
concentrations.

For the MAG CO maintenance
demonstration, MAG used UAM, the
standard model for 1-hour CO
attainment demonstrations, consistent
with EPA guidance in Guideline for
Regulatory Application of the Urban
Airshed Model for Areawide Carbon
Monoxide (EPA-450/4-92—011a and b,
June 1992; hereafter “Guideline’’). Most
of the inputs for the modeling in the
MAG CO Redesignation Request and
Maintenance Plan were identical to
those in the Revised 1999 CO Plan. The
main differences were in mixing height
and in the emissions inputs.

In the MAG CO Redesignation
Request and Maintenance Plan, the
UAM model’s maximum model height
was increased slightly to accommodate
plume rise from growth in peaking
power plants. This adjustment has a
relatively small effect on ground-level
CO concentrations. Diagnostic and
sensitivity testing showed reasonable
agreement with observations after
adjustment of the DIFFBREAK
parameter, which in UAM is similar to
mixing height, the height above ground
through which substantial mixing
occurs. Adjustment of minimum mixing
heights is not ideal, but may be
unavoidable in the absence of specific
measured data on mixing heights, and
has been accepted in other CO plans.

Since CO is chemically inert, it is not
unreasonable to adjust the air volume
available for CO dilution, and thereby
adjust CO concentration. This assumes
diagnostic testing for other model inputs
has been done, as is the case here.

MAG'’s emission input development
process used EPA’s MOBILE6 model to
estimate on-road mobile source
emission factors instead of MOBILES,
per EPA guidance, and newer traffic
data were used. Total estimated CO
emissions are substantially larger due to
the changes in MOBILE model and
various traffic and other inputs. On-road
emissions for the 1994 episode
increased 73%; total emissions from all
sources increased 52%. However,
modeled peak CO concentrations
increased only slightly. Several factors
account for the apparent discrepancy
between input emissions and output
model peak.

First, per EPA guidance, MOBILE6
was used to estimate on-road emissions
instead of the older MOBILE5a. One
effect mitigating the higher MAG CO
maintenance plan emissions is that
while the base case (1994) on-road
emissions are higher, they decline faster
than in the Revised 1999 CO Plan
because of the enhanced effects of
vehicle fleet turnover incorporated in
MOBILES. So higher initial emissions in
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the MAG CO Redesignation Request and
Maintenance Plan are still consistent
with maintenance of the CO NAAQS
later.

Second, the higher emissions in the
MAG CO Redesignation Request and
Maintenance Plan do not translate into
increased peak CO concentrations.
Mainly, the higher emissions in the
MAG CO Redesignation Request and
Maintenance Plan are shifted in time,
and spread over a large area and
volume; these mitigate the peak-
increasing effect of the increased
emissions. Revised traffic counts show
that more of the emissions occur during
the morning commute than during the
evening. As a result, the increased
emissions occur earlier in the day,
farther from the peak in the 8-hour
average, which occurs at 3 a.m. The
assumed spatial distribution of cold
start emissions was also different than
in the Revised 1999 CO Plan. In the
MAG CO Redesignation Request and
Maintenance Plan, cold start emissions
were distributed to local and arterial
roads, but not to freeways; in the
Revised 1999 CO Plan, the emissions
were distributed to all three facility
types. The method used in the MAG CO
Redesignation Request and Maintenance
Plan is more realistic because cold start
emissions occur relatively close to the
beginning of trips, when commuting
cars are more likely to be on local roads

than on freeways. Another effect of this
different spatial allocation of emissions
is that they are more dispersed. Because
of this and because of changes in
various other model inputs, CO
emissions are more widely distributed
in the MAG CO Redesignation Request
and Maintenance Plan.

Finally, as mentioned above, mixing
height was increased to improve model
performance. This provided a greater
volume for dilution of CO emissions,
and thus a lower ambient concentration.

A third factor in reconciling higher
emissions with a relatively unchanged
peak concentration is that, the MAG CO
Redesignation Request and Maintenance
Plan base case had less error and less
negative bias than the Revised 1999 CO
Plan’s, i.e., it underpredicted by a
smaller amount. The highest CO at any
monitor in the MAG CO Redesignation
Request and Maintenance Plan was
about 2% above the peak observation,
whereas in the Revised 1999 CO Plan,
it was 10% or more below. In summary,
the increased emissions in the MAG CO
Redesignation Request and Maintenance
Plan did in fact show up in the
modeling results, but the effect was not
to increase the highest peak, but rather
to increase concentrations more
generally, distributed in time and space.

For microscale modeling with
CAL3QHC, the same intersections as in
the Revised 1999 CO Plan were used,

27th Ave./Grand/Thomas Rd. and 35th
Ave./Grand/Indian School Road. For the
attainment demonstration, the results of
the CAL3QHC modeling were combined
with that from UAM for the cell
containing the intersection, per EPA
guidance. CAL3QHC contributions to
peak concentrations was generally lower
than was modeled for the Revised 1999
CO Plan. As discussed below, the
decrease is partly due to updated traffic
data. A shift in peak traffic to the
morning occurred, which is further from
the late-night CO peak. But the main
reason for decreased CAL3QHC
predictions was the exclusion of cold
start emissions from idling emissions at
intersections, in accordance with EPA
guidance. Most cold start emissions
occur within a few minutes of trip
starts, so they have little affect on
intersection emissions. Despite
generally higher UAM predictions in the
MAG CO Redesignation Request and
Maintenance Plan, at the hotspot
intersection locations, overall hotspot
predictions are slightly lower. Table 3
lists the maximum combined dispersion
modeling (UAM) and intersection
modeling (CAL3QHC) results for the
maintenance demonstration modeling at
the West Indian School Road and Grand
Avenue intersections (from MAG CO
Redesignation Request and Maintenance
Plan, page 3-13).

TABLE 3.—MAXIMUM DISPERSION MODELING AND INTERSECTION MODELING RESULTS

[In parts per million]

2006 2015
Intersection
UAM CAL3QHC Total UAM CAL3QHC Total
K47 51 S 717 1.08 8.25 6.23 1.81 8.04
Grand AVE .....oooeeiiecee e 7.74 0.50 8.24 7.16 0.65 7.81

1West Indian School Road monitor.

The target CO concentration for the
maintenance demonstration modeling is
9.0 ppm. MAG therefore needed to show
that combined UAM and CAL3QHC
concentrations remain below 9 ppm in
2006 and 2015, despite the metropolitan
area’s growth. The MAG modeling
shows a maximum CO concentration of
8.92 ppm in 2006, and 8.06 ppm in
2015; these meet the maintenance goal
0f 9.0 ppm.

For episode selection, modeling
domain, wind fields, initial and
boundary conditions, sensitivity testing
was essentially identical between the
two episodes (see the EPA TSD for the
Revised 1999 CO Plan). The tests done
showed that the model was responding
reasonably. MAG’s modeling also meets
EPA’s performance goals on peak level,

peak timing, and absolute error. Model
predictions in the MAG CO
Redesignation Request and Maintenance
Plan are closer to observations than in
the Revised 1999 CO Plan modeling.

Since the peak values and general
spatial patterns match well and EPA’s
model performance goals were met,
overall the model appears to be
replicating the episode fairly well, and
forms an acceptable basis for a
demonstration of maintenance. Overall,
the modeling done by MAG for the CO
maintenance demonstration performed
adequately and meets EPA guidelines.
EPA proposes to find the maintenance
demonstration approvable.

3. Monitoring Network and Verification
of Continued Attainment

Continued attainment of the CO
NAAQS in the Maricopa County area
depends, in part, on the State’s efforts
to track indicators throughout the
maintenance period. This requirement
is met in two sections of the MAG CO
Redesignation Request and Maintenance
Plan. On page 3—-15 of the MAG CO
Redesignation Request and Maintenance
Plan, MAG commits to continue the
operation of the CO monitors in the
Maricopa County area and to annually
review this monitoring network and
make changes as appropriate.

Also, on page 3-15 of the MAG CO
Redesignation Request and Maintenance
Plan, MAG commits to track mobile
sources CO emissions (which are the
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largest component of the inventories)
through the ongoing submittal of
periodic emissions inventories every
three years in accordance with section
187(a)(5) of the CAA. MCESD will
coordinate and compile the inventory
with input and assistance from ADEQ,
the Arizona Department of
Transportation, and MAG, as described
in the 1992 Air Quality Memorandum of
Agreement. Changes in the inventory
will be reviewed and evaluated through
the regional air quality planning process
to determine if additional measures
should be considered.

Based on the information above, we
are proposing approval of these
commitments as satisfying the relevant
requirements of the CAA for
maintenance plans. We note that a final
rulemaking approval will render the
State’s commitments federally
enforceable.

4. Contingency Plan

Section 175A(d) of the CAA requires
that a maintenance plan include
contingency provisions. To meet this
requirement, the State has identified
appropriate contingency measures along
with a schedule for the development
and implementation of such measures.

As stated on page 3—15 of the MAG
CO Redesignation Request and
Maintenance Plan, implementation of
the contingency measures for the
Maricopa County area will be triggered
by two verified readings exceeding 9.0
ppm at one monitor during a single CO
season (i.e., October 1 through March
31st). Since a violation of the NAAQS
for 8-hour CO occurs when the second
highest reading at the same monitor
over two consecutive years is greater
than or equal to 9.5 ppm, this trigger is
more stringent than the standard, and
will serve to prevent the occurrence of
future violations.

When the contingency measure trigger
is activated, MAG will consider
additional measures on the following
schedule: (a) Verification of the
monitoring data to be completed three
months after activation of the trigger; (b)
applicable measure to be considered for
adoption six months after the date
established in (a) above; and (c) the
resultant measure to be implemented
within six to twelve months, depending
on the time needed to put the measure
in place.

5. Commitment To Submit Subsequent
Maintenance Plan Revisions

In accordance with section 175A(b) of
the CAA, as the designated regional air
quality planning agency for the
Maricopa County area, MAG has
committed to submit a revised

maintenance plan eight years after
redesignation. This provision for
revising the maintenance plan is
contained in Chapter 3, pages 3—16 to 3—
17 of the Maricopa County CO
maintenance plan.

VII. EPA’s Evaluation of the
Transportation Conformity
Requirements in the MAG CO
Redesignation Request and
Maintenance Plan

One of the primary tests for
conformity is to show that
transportation plans and transportation
improvement programs will not cause
motor vehicle emissions to increase
above levels needed to make progress
towards and to meet air quality
standards. The motor vehicle emissions
levels needed to make progress toward
and to meet the air quality standards are
set in the area’s air quality plans as
“emissions budgets for motor vehicles”.
More details about conformity tests are
described in section IV.A of this notice.
EPA has been using a process and
specific criteria for determining the
adequacy of emissions budgets in
control strategy SIPs since a 1999 court
ruling. This process is now codified in
a recent revision to the conformity rule
(see 69 FR 40004, July 1, 2004).

The MAG CO Redesignation Request
and Maintenance Plan defines the CO
motor vehicle emissions budgets in the
Maricopa County area as 699.7 tons per
day for 2006 and 662.9 tons per day for
2015 and beyond. The budget for 2015
is equal to the maintenance year (2015)
mobile source emissions inventory for
CO for the attainment/maintenance area.
The MAG CO Redesignation Request
and Maintenance Plan and supporting
documentation indicate that the 662.9
budget for 2015 is consistent with
maintenance of the CO NAAQS
throughout the maintenance period.
Therefore, we are proposing to approve
the 699.7 tons per day CO emissions
budget for 2006 and the 662.9 tons per
day CO emissions budget for 2015 for
the Maricopa County nonattainment
area.

EPA’s adequacy determination on the
MAG CO budgets for 2006 and 2015 was
made in a letter to ADEQ and MAG on
September 9, 2003 and was announced
in the Federal Register on September
29, 2003 (68 FR 55950). As a result of
this adequacy finding, the 699.7 ton per
day budget for 2006 and the 662.9
budget for 2015 took effect for the
conformity determinations in the
Maricopa County nonattainment area on
October 14, 2003. However, we are not
bound by that determination in acting
on the maintenance plan.

VIII. GRIC Boundary Change Under
CAA Section 107

EPA is proposing to change the
boundary of the Maricopa County CO
nonattainment/maintenance area to
exclude the Gila River Indian
Reservation (“Reservation”).

A. Background

1. Current Area Boundary, Designation,
and Classification

Areas of the country were originally
designated as attainment, nonattainment
or unclassifiable following enactment of
the 1977 Amendments to the CAA. See
43 FR 8962 (March 3, 1978). These
designations were generally based on
monitored air quality values compared
to the applicable NAAQS. The Maricopa
County nonattainment area was
designated a nonattainment area for CO
in April 1977. The boundary for the
Maricopa County CO nonattainment
area was first established following the
CAA Amendments of 1977. See 43 FR
8962 (March 3, 1978)

Under the 1990 Clean Air Act
Amendments, the Maricopa County CO
nonattainment area was again classified
as a nonattainment area for CO. The
nonattainment area boundary remained
the same. 56 FR 6335 (November 6,
1991). On August 28, 1996, the
Maricopa County CO nonattainment
area was reclassified to serious due to a
failure to attain the 8-hour CO standard
by December 31, 1995. 61 FR 39345
(July 29, 1996)

Area boundaries and area
classifications have been amended over
the years under the applicable CAA
provisions, either by request of a state,
by operation of law, or by EPA
initiative. For the State of Arizona, the
current area designations and
classifications are codified at 40 CFR
81.303.

2. GRIC’s Request for a Boundary
Change

On July 14, 2004, the Gila River
Indian Community (“Community”’), a
federally-recognized tribal
government,?® submitted a formal
request to EPA to revise the boundary of
the Maricopa County CO nonattainment
area to exclude the Reservation.16 The
Community’s analysis of air quality data
existing at the time of and subsequent
to the designation in 1978 as well as the
nature of the CO sources on the
Reservation demonstrated that the
Reservation has not had a monitored or

1567 FR 46329 []uly 12, 2002).

16 The Maricopa County CO nonattainment area
includes the portion of the Reservation that lies
within Maricopa County, approximately the
northern 25% of the Reservation.
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predicted violation of the CO NAAQS
since, and that no significant sources of
CO exist on the Reservation.

B. EPA Review of the Community’s
Request

1. EPA’s Authority to Change
Boundaries

Under section 107(d)(3)(A), EPA has
the authority to revise the boundary of
a nonattainment area on the basis of air
quality data, planning and control
considerations, or any other air quality-
related considerations the Administrator
deems appropriate.

2. The Gila River Indian Reservation
Airshed

The Gila River Indian Reservation
consists of approximately 374,000 acres
in south central Arizona, south of the
Phoenix metropolitan area. Currently,
the Maricopa County (Phoenix area) CO
nonattainment area includes the
northern 92,000 acres of the
Reservation. The Reservation is
physically separated from the Phoenix
metropolitan area by the Sierra Estrella
and South Mountain Ranges. The Sierra
Estrella Mountain Range runs north and
south along the western edge of the
Reservation. The South Mountain Range
runs diagonally in a northeasterly
direction, between one and five miles
beyond the northern Reservation
boundary. The mountain ranges act as a
physical barrier between the two
airsheds.

A segment of the northern border of
the Reservation adjacent to Chandler
does not have a topographical barrier to
air pollution transport. However, the
prevailing winds flow to the northeast,
sending CO emissions from Chandler
away from the Reservation. Along the
northeastern border of the Reservation,
the Santan Mountain Range separates
the Reservation from Gilbert and
Apache Junction.

The Reservation has a population of
approximately 11,250 people, with a
population density of approximately 20
people per square mile. There are no
major population centers within the
Reservation. By comparison, Maricopa
County (including vast rural areas west
of the urban area which are not part of
the nonattainment area) has a
population of 2,122,101, with a
population density of over 230 people
per square mile.

3. CO and the Reservation

In general, ambient CO concentrations
are caused by onroad and nonroad
mobile emissions sources. The level of
mobile source emissions can be directly
correlated to population density and

land use patterns. The Community
population density of 20 people per
square mile is minor compared to all of
Maricopa County, which has a density
of over 230 people per square mile.
Commuting patterns on the Reservation
are virtually nonexistent.
Approximately 2200 cars, trucks and
vans commute to work within the
Reservation, compared to 1,250,000 in
Maricopa County. There is little
economic integration with commercial
development in metropolitan Phoenix,
and the Reservation remains largely
rural and agricultural. The Community
plans to expand its agricultural base by
investing millions of dollars in
agricultural infrastructure.

Total annual emissions of CO on the
Reservation are less than one percent of
those in the MAG serious CO
nonattainment area. High CO
concentrations in the MAG
nonattainment area are associated
almost exclusively with areas of high
traffic congestion, which do not exist on
the Reservation. Therefore, there is
substantial basis for concluding that the
Reservation is an insignificant generator
of CO emissions.

4. CO Planning Issues

Attainment of the CO NAAQS in the
Phoenix metropolitan area was achieved
by Arizona through the SIP planning
process. It is important to note that,
under the Clean Air Act, the state and
local air pollution control authorities
are not administering EPA-approved air
regulatory programs over the
Reservation; consequently, the SIP rules
that were applied to the metropolitan
area and resulted in attainment of the
NAAQS did not apply to the
Reservation. Furthermore, due to the
Reservation’s lack of CO sources, it was
never considered necessary to apply CO
limits to sources in the Reservation.1”

Just as it was clear that it was not
necessary for an attainment plan to be
applicable to the Reservation for the
Phoenix area to attain the CO NAAQS,
it is clear to EPA that it will not be
necessary for a maintenance plan to be
applicable to the Reservation for the
Phoenix area to maintain attainment of
the NAAQS.

C. Redesignation of the Northern
Portion of the Reservation

In view of the above considerations,
and because no CO air quality data
exists for the Reservation, EPA believes
‘“nonclassifiable/attainment” is the

17EPA could have applied CO limits to sources
on the Reservation, as it has authority under CAA
301(d) to promulgate regulations for Indian country
as necessary or appropriate “to achieve the
appropriate purpose” of the Act.

appropriate designation for the entire
Reservation, including that portion
heretofore included in the
nonattainment area. Therefore, EPA
proposes to redesignate to
“nonclassifiable/attainment” the
portion of the Reservation that is now
within the nonattainment area, and
make it part of the surrounding
nonclassifiable/attainment area.

IX. Proposed Action

We are soliciting public comment on
all aspects of this proposed SIP
rulemaking action. We will consider
your comments in deciding our final
action if your comments are received by
November 8, 2004.

We propose to approve the following
elements of the Revised 1999 CO Plan
for the metropolitan Phoenix area and
the MAG CO Redesignation Request and
Maintenance Plan:

1. 1990 base year and 1993 and 1996
periodic emission inventories as
required by sections 172(c)(3) and
187(a)(5).

2. Demonstration that the plan
provides for the implementation of
reasonably available control measures
including transportation control
measures under sections 172(c)(1) and
187(b)(2);

3. Demonstration of attainment by
December 31, 2000 under section
187(a)(7);

4. Demonstration of reasonable further
progress under sections 172(c)(2) and
187(a)(7);

5. Contingency measures under
sections 172(c)(9) and 187(a)(3);

6. Forecasts of vehicle miles traveled
and provisions for annual tracking and
reporting under section 187(a)(2)(A);

7. Transportation control measures as
necessary to offset growth in emissions
under section 187(b)(2);

8. Attainment year and projected
emissions inventories under section
175A;

9. Air quality monitoring
requirements under section 110(a)(2)
and section 172(c)(7);

10. CO motor vehicle emissions
budgets for transportation conformity
under section 176(c) for the attainment
demonstration and the maintenance
plan for the years 2000, 2006 and 2015
under the transportation conformity
rule, 40 CFR Part 93, subpart A;

11. Demonstration of maintenance
under section 175A(a) and a fully-
approved maintenance plan under
section 175A;

12. Maintenance plan contingency
measures under section 175A(d);

13. Commitment for subsequent
maintenance plan revisions under
section 175A(b);
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14. Redesignation of that portion of
the Gila River Indian Reservation that is
now within the nonattainment area to
“nonclassifiable/attainment’; and

15. A determination that the
improvement in air quality in the
Maricopa County nonattainment area is
due to permanent and enforceable
reductions in emissions resulting from
the implementation of the applicable
implementation plan, implementation
of applicable Federal air pollution
control regulations, and other
permanent and enforceable reductions.

We have previously approved all
control measures relied on for
attainment and contingency measures in
the Revised 1999 CO Plan, including the
area’s enhanced inspection and
maintenance program (required by
section 187(a)(6)), oxygenated gasoline
program (required by sections 187(b)(3)
and 211(m)), and woodburning
curtailment regulations. See 68 FR 2912,
69 FR 10161, 64 FR 60678 and 67 FR
52416.

As stated above, we are proposing
approval of MAG’s June 16, 2003
request to redesignate the Maricopa
County CO nonattainment area to
attainment and proposing approval of
the maintenance plan for the Maricopa
County CO nonattainment area.

We are also proposing to change the
designation of the portion of the Gila
River Indian Community which is in the
Maricopa County CO nonattainment
area to ‘‘unclassifiable/attainment” for
Co.

X. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “‘significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely

affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4).

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

Under section 5(b) of Executive Order
13175, EPA may not issue a regulation
that has tribal implications, that
imposes substantial direct compliance
costs, and that is not required by statute,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by tribal
governments, or EPA consults with
tribal officials early in the process of
developing the proposed regulation.
Under section 5(c) of Executive Order
13175, EPA may not issue a regulation
that has tribal implications and that
preempts tribal law, unless the Agency
consults with tribal officials early in the
process of developing the proposed
regulation.

EPA has concluded that this proposed
rule may have tribal implications. EPA’s
action will remove the Gila River Indian
Community from the Phoenix CO
maintenance area. However, it will
neither impose substantial direct
compliance costs on tribal governments,
nor preempt State law. Thus, the
requirements of sections 5(b) and 5(c) of
the Executive Order do not apply to this
rule.

Consistent with EPA policy, EPA
nonetheless consulted with
representatives of tribal governments
early in the process of developing this
regulation to permit them to have
meaningful and timely input into its
development. Representatives of tribal
governments approached EPA two years
ago and requested that EPA make this
boundary change. We agree with the
technical and policy rationale the tribe
provided, and believe that all tribal
concerns have been met.

In the spirit of Executive Order 13175,
and consistent with EPA policy to
promote communications between EPA
and tribal governments, EPA
specifically solicits additional comment

on this proposed rule from tribal
officials.

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Carbon monoxide.

40 CFR Part 81

Air pollution control, National parks,
Wilderness areas.

Dated: September 21, 2004.
Laura Yoshii,
Acting Regional Administrator, Region 9.
[FR Doc. 04—22485 Filed 10-7—-04; 8:45 am)]
BILLING CODE 6560-50-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 04-3009; MB Docket No. 04-368, RM-
11067; MB Docket No. 04-369, RM—11068]

Radio Broadcasting Services;
Alamogordo, NM; and Grayville, IL

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document proposes two
new allotments in Grayville, Illinois and
Alamogordo, New Mexico. The Audio
Division requests comment on a petition
filed by Linda A. Davidson proposing
the allotment of Channel 229A at
Grayville, as the community’s first local
service. Channel 229A can be allotted to
Grayville in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 13.0 kilometers (8.1 miles)
northwest of the community. The
reference coordinates for Channel 229A
at Grayville, Illinois are 38—21-56 North
Latitude and 88—03—38 West Longitude.
The Audio Division also requests
comments on a petition filed by Daniel
R. Feely proposing the allotment of
Channel 240C2 at Alamogordo, New
Mexico, as the community’s fifth FM
commercial aural transmission service.
Channel 240C2 can be allotted to
Alamogordo in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 10.4 kilometers (6.5 miles)
southeast of the community. The
reference coordinates for Channel 240C2
at Alamogordo are 32—49-04 North
Latitude and 105-54—19 West
Longitude. Because the proposed site is
within 320 kilometers (200 miles) of the
Mexican border, concurrence of the
Mexican government has been requested
for the allotment.
DATES: Comments must be filed on or
before November 15, 2004, and reply
comments on or before November 30,
2004.

ADDRESSES: Secretary, Federal
Communications Commission, 445
Twelfth Street, SW., Washington, DC.
20554. In addition to filing comments
with the FCC, interested parties should
serve the petitioners, as follows: Linda
A. Davidson, 2134 Oak Street, Unit C,
Santa Monica, California, 90405
regarding the proposal to allot Channel
229A Grayville, Illinois, RM—-11067 and
Daniel R. Feely, 682 Palisade Street,
Pasadena, California, 91103 regarding
the proposal to allot Channel 240C2
Alamogordo, New Mexico, RM—11068.

FOR FURTHER INFORMATION CONTACT:
Helen McLean, Media Bureau, (202)
418-2738.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket Nos.
04-368, 04-369, adopted September 22,
2004 and released September 24, 2004.
The full text of this Commission
decision is available for inspection and
copying during normal business hours
at the FCC’s Reference Information
Center at Portals II, 445 Twelfth Street,
SW., Room CY-A257, Washington, DC
20554. The complete text of this
decision may also be purchased from
the Commission’s duplicating
contractor, Best Copy and Printing, Inc.,
445 12th Street, SW., Room CY-B402,
Washington, DC, 20554, telephone 1-
800-378-3160, or www.BCPIWEB.com.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper

filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Illinois, is amended
by adding Grayville, Channel 229A.

3. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by adding Channel 240C2 at
Alamogordo.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 04—22754 Filed 10-7—04; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 04-3056; MB Docket No. 04-375, RM-
11038; MB Docket No. 04-376, RM—-11039;
MB Docket No. 04-377, RM-11077; MB
Docket No. 04-378; RM-11079; MB Docket
No. 04-379, RM 11086]

Radio Broadcasting Services; Dover,
Ohio, Eatonton, GA, Haven, KS,
Hillsborough, NC, Hutchinson, KS;
Lake Charles, LA, Lexington, GA,
Louisburg, NC, North Canton; OH and
West Orange, TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The document proposes five
change of community reallotments for
Louisburg and Hillsborough, North
Carolina; Hutchinson and Haven,
Kansas; Dover and North Canton, Ohio;
Lake Charles, Louisiana and West
Orange, Texas; and Eatonton and
Lexington, Georgia. See SUPPLEMENTARY
INFORMATION, infra.

DATES: Comments must be filed on or
before November 18, 2004, reply
comments on or before December 3,
2004.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: David Kushner, Esq. Brooks
Pierce, McClendon, Humphrey &
Leonard, L.L.P., First Union Capitol
Center, Suite 1600, 150 Fayetteville
Street Mall, Raleigh, North Carolina
27602 (Counsel for New Century Media
Group, LLC); Joseph P. Benkert, Esq.,
P.C. P.O. Box 620308, Littleton,
Colorado 80162—0308 (Counsel for Ad
Astra per Aspera Broadcasting, Inc.);
Mark N. Lipp, Esq., Vinson & Elkins,
L.L.P., 1455 Pennsylvania Ave., NW.,
Suite 600, Washington, DC 20004—1008
(Counsel for Clear Channel Broadcasting
Licenses, Inc. and Apex Broadcasting,
Inc.); and Lauren A. Colby, Esq., 10 E.
Fourth Street, P.O. Box 113, Frederick,
Maryland 21705-0113 (Counsel for
Middleton Georgia Communications,
Inc.).

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
04-375, MB Docket No. 04-376, MB
Docket No. 04—377, MB Docket No. 04—
378 and MB Docket No. 04—-379,
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adopted September 23, 2004, and
released September 27, 2004. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Information Center
(Room CY-A257), 445 12th Street, SW.,
Washington, DC. This document may
also be purchased from the
Commission’s copy contractor, Best
Copy and Printing, Inc., Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20054, telephone 1—
800-378-3160 or http://
www.BCPIWEB.com.

The Audio Division requests
comments on a petition filed by New
Century Media Group, LLC, proposing
the reallotment of Channel 273A from
Louisburg to Hillsborough, North
Carolina, and the modification of
Station WHLQ(FM)’s license
accordingly. Channel 273A can be
reallotted to Hillsborough in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 9.51 kilometers (5.91
mile) northeast to avoid short-spacings
to the licensed sites of Station
WJMH(FM), Channel 271C, Reidsville,
North Carolina, and Station WIOZ-FM,
Channel 273A, Southern Pines, North
Carolina. The reference coordinates for
Channel 273A at Hillsborough are 36—
06—49 NL and 79-00-20 WL. In
accordance with the provisions of
Section 1.420(i) of the Commission’s
Rules, we will not accept competing
expressions of interest for the use of
Channel 273A at Hillsborough, North
Carolina, or require petitioner to
demonstrate the existence of an
equivalent class channel for the use of
other interested parties.

The Audio Division requests
comments on a petition filed by Ad
Astra per Aspera Broadcasting, Inc.,
proposing the reallotment of Channel
246C2 from Hutchinson to Haven,
Kansas, and the modification of Station
KSKU(FM)’s construction permit
accordingly. Channel 246C2 can be
reallotted to Haven in compliance with
the Commission’s minimum distance
separation requirements with a site
restriction of 24.9 kilometers (15.5
miles) southeast to avoid a short-spacing
the proposed site for Channel 247C3,
Howard, Kansas. The reference
coordinates for Channel 246C2 at Haven
are 37—47—47 NL and 97-31-59 WL. In
accordance with the provisions of
Section 1.420(i) of the Commission’s
Rules, we will not accept competing
expressions of interest for the use of
Channel 246C2 at Haven, Kansas, or
require petitioner to demonstrate the
existence of an equivalent class channel
for the use of other interested parties. In

addition, Station KSKU-FM was
granted a construction permit to specify
operation on Channel 246C2 in lieu of
Channel 246C3 at Hutchinson. See
BPH-20000424ABH. This change is not
reflected in the FM Table of Allotments.

The Audio Division requests
comments on a petition filed by Clear
Channel Broadcasting Licenses, Inc.,
proposing the reallotment of Channel
269A from Dover to North Canton, Ohio,
and the modification of Station WJER—
FM’s license accordingly. Channel 269A
can be reallotted to North Canton in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
7.5 kilometers (4.7 miles) south to avoid
short-spacings to the licensed sites of
Station WHOT-FM, Channel 266B,
Youngstown, Ohio, and Station
WDOK(FM), Channel 271B, Cleveland,
Ohio. The reference coordinates for
Channel 269A at North Canton are 40—
48-30 NL and 81-23-31 WL. Since
North Canton is located within 320
kilometers (200 miles) of the U.S.-
Canadian border, concurrence of the
Canadian government has been
requested. In accordance with the
provisions of Section 1.420(i) of the
Commission’s Rules, we will not accept
competing expressions of interest for the
use of Channel 269A at North Canton,
Ohio, or require petitioner to
demonstrate the existence of an
equivalent class channel for the use of
other interested parties.

The Audio Division requests
comments on a petition filed by Apex
Broadcasting, Inc., LLC, proposing the
reallotment of Channel 258C0 from Lake
Charles, Louisiana to West Orange,
Texas, and the modification of Station
KBXG(FM)’s construction permit
accordingly. Channel 258C0 can be
reallotted to West Orange in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 15.4 kilometers (9.5
miles) east to avoid a short-spacing to
the licensed site of Station KSHN(FM),
Channel 260C2, Liberty, Texas. The
reference coordinates for Channel 258C0
at West Orange are 30-07—21 NL and
93-36—21 WL. In accordance with the
provisions of Section 1.420(i) of the
Commission’s Rules, we will not accept
competing expressions of interest for the
use of Channel 258C0 at West Orange,
Texas, or require petitioner to
demonstrate the existence of an
equivalent class channel for the use of
other interested parties.

The Audio Division requests
comments on a petition filed by Middle
Georgia Communications, Inc.,
proposing the substitution of Channel
249C2 for Channel 249C3 at Eatonton,

the reallotment of Channel 249C2 from
Eatonton to Lexington, Georgia, and the
modification of Station WMGZ(FM)’s
license accordingly. Channel 249C2 can
be reallotted to Lexington in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 30.5 kilometers (19.0
miles) southeast to avoid short-spacings
to the licensed sites of Station
WFOX(FM), Channel 246C, Gainesville,
Georgia and Station WHZT(FM),
Channel 251G, Seneca, South Carolina
The reference coordinates for Channel
249C2 at Lexington are 33—45-03 NL
and 82-48-53 WL. In accordance with
the provisions of Section 1.420(i) of the
Commission’s Rules, we will not accept
competing expressions of interest for the
use of Channel 249C2 at Lexington,
Georgia, or require petitioner to
demonstrate the existence of an
equivalent class channel for the use of
other interested parties.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts. For information regarding
proper filing procedures for comments,
see 47 CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Georgia, is amended
by removing Channel 249C3 at
Eatonton; and by adding Lexington,
Channel 249C2.

3. Section 73.202(b), the Table of FM
Allotments under Kansas, is amended
by removing Channel 246C3 at
Hutchinson; and by adding Haven,
Channel 246C2.

4. Section 73.202(b), the Table of FM
Allotments under Louisiana, is
amended by removing 258C0 at Lake
Charles.



60346

Federal Register/Vol. 69, No. 195/Friday, October 8, 2004 /Proposed Rules

5. Section 73.202(b), the Table of FM
Allotments under Ohio, is amended by
removing Channel 269A at Dover; and

by adding North Canton, Channel 269A.

6. Section 73.202(b), the Table of FM
Allotments under North Carolina, is
amended by removing Channel 273A at
Louisburg; and by adding Hillsborough,
Channel 273A.

7. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding West Orange, Channel 258C0.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 04—22752 Filed 10-7—04; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 04-3011; MB Docket No. 04-340, RM-
11081; MB Docket No. 04-371, RM-11082]

Radio Broadcasting Services; Crystal
Fall, Ml, and Laona, WI

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document sets forth two
proposals to amend the FM Table of
Allotments, Section 73.202(b) of the
Commission’s rules, 47 CFR 73.202(b).
The Commission requests comment on
a petition filed by Results Broadcasting
of Iron Mountain, Inc. Petitioner
proposes the allotment of Channel
280C2 at Crystal Falls, Michigan, as a
third local FM allotment. Channel
280C2 can be allotted at Crystal Falls in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
24.3 kilometers (15.1 miles) southwest
of Crystal Falls. The proposed
coordinates for Channel 280C2 at
Crystal Falls are 45—-57—22 North
Latitude and 88-33—46 West Longitude.
The proposed allotment is located

within 320 kilometers (199 miles) of the
United States-Canada border, so it will
be necessary to obtain concurrence in
the allotment from the Government of
Canada. See SUPPLEMENTARY
INFORMATION infra.

DATES: Comments must be filed on or
before November 15, 2004, and reply
comments on or before November 30,
2004.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve
counsel for the petitioner as follows:
David G. O’Neil, Rini Coran, PC, 1501
M Street, NW., Suite 1150, Washington,
DC 20005.

FOR FURTHER INFORMATION CONTACT:
Deborah A. Dupont, Media Bureau (202)
418-7072.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket Nos.
04-370 and 04-371, adopted September
22, 2004, and released September 24,
2004. The full text of this Commission
decision is available for inspection and
copying during normal business hours
in the FCC Reference Information Center
(Room CY—-A257), 445 12th Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, (800) 378—3160,
or via the company’s Web site, http://
www.bcpiweb.com.

The Commission further requests
comment on a petition filed by Results
Broadcasting of Iron Mountain, Inc.
Petitioner proposes the allotment of
Channel 272C3 at Laona, Wisconsin, as
a first local allotment. Channel 272C3
can be allotted at Laona in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 11.1 kilometers (6.9
miles) north of Laona. The proposed
coordinates for Channel 272C3 at Laona
are 45—39-30 North Latitude and 88—
43-20 West Longitude. The proposed

allotment is located within 320
kilometers (199 miles) of the United
States-Canada border, so it will be
necessary to obtain concurrence in the
allotment from the Government of
Canada.

The Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Michigan, is amended
by adding Channel 280C2 at Crystal
Falls.

3. Section 73.202(b), the Table of FM
Allotments under Wisconsin, is
amended by adding Channel Laona,
Channel 272C3.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 04—22753 Filed 10-7—-04; 8:45 am)]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 04-048-2]

Notice of Request for Emergency
Approval of an Information Collection

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: New information collection;
reopening of comment period.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Animal and Plant Health Inspection
Service announced in the Federal
Register that it had submitted to the
Office of Management and Budget a
request for emergency review and
approval of an information collection
associated with a national animal
identification system. That notice was
published on September 23, 2004 (69 FR
56990-56991), and comments were due
by October 4, 2004. This notice
announces our intention to reopen that
comment period for an additional 20
days beyond the date of this notice.

DATES: We will consider all comments
that we receive on or before October 28,
2004.

ADDRESSES: You may submit comments
by any of the following methods:

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 04—-048-1 Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 04—-048-1.

e E-mail: Address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘‘Docket
No. 04—048-1" on the subject line.

Agency Web site: Go to http://
www.aphis.usda.gov/ppd/rad/
cominst.html for a form you can use to
submit an e-mail comment through the
APHIS Web site.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information, including the names of
groups and individuals who have
commented on APHIS dockets, on the
Internet at http://www.aphis.usda.gov/
ppd/rad/webrepor.html.

FOR FURTHER INFORMATION CONTACT: For
information on the national animal
identification system, contact Mr. Neil
Hammerschmidt, Animal Identification
Coordinator, Eradication and
Surveillance Team, National Center for
Animal Health Programs, VS, APHIS,
4700 River Road Unit 43, Riverdale, MD
20737; (301) 734-5571, or Dr. John
Wiemers, National Animal
Identification Coordinator, Eradication
and Surveillance Team, National Center
for Animal Health Programs, VS,
APHIS, 2100 S. Lake Storey Road,
Galesburg, IL 61401; (309) 344-1942.
For copies of more detailed information
on the information collection, contact
Mrs. Celeste Sickles, APHIS”
Information Collection Coordinator, at
(301) 734-7477.

SUPPLEMENTARY INFORMATION:

Title: National Animal Identification
System.

OMB Number: 0579-XXXX.

Type of Request: Emergency approval
of a new information collection.

Abstract: The Animal and Plant
Health Inspection Service (APHIS) of
the U.S. Department of Agriculture
(USDA) regulates the importation and
interstate movement of animals and
animal products and conducts various
other activities to protect the health of
our Nation’s livestock and poultry.

Animal disease outbreaks around the
globe over the past decade, and the
detection of an imported cow infected

with bovine spongiform encephalopathy
in Washington State in December 2003,
have intensified the public interest in
developing a national animal
identification program for the purpose
of protecting animal health.

Fundamental to controlling any
disease threat, foreign or domestic, to
the Nation’s animal resources is to have
a system that can identify individual
animals or groups, the premises where
they are located, and the date of entry
to each premises. Further, in order to
achieve optimal success in controlling
or eradicating an animal health threat,
the timely retrieval of this information
and implementation of intervention
strategies after confirmation of a disease
outbreak is necessary.

While there is currently no
nationwide animal identification system
in the United States for all animals of a
given species, some segments of certain
species are required to be identified as
part of current program disease
eradication activities. In addition, some
significant regional voluntary
identification programs are in place, and
others are currently being developed
and tested.

As a first stage of implementing a
national animal identification system
(NAIS), USDA has funded 29 State and
tribal projects that will be conducted
under cooperative agreements. States
and tribes can use the funds to register
premises, establish data transfer
procedures, and conduct field trials or
research in order to test and fine-tune
identification technologies and collect
animal movement data. Additional
nonfederally funded projects may also
be conducted. The pilot projects will
help inform USDA’s decisions about
how to proceed with the animal
identification