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thereafter based on the average daily
trading volume for the previous
calendar months in which the class was
trading for the entire calendar month,
until the class has been trading for six
full calendar months. Thereafter, the
classification would be adjusted at least
twice annually (in January and July,
based on the average daily volume for
the preceding six month period), as the
rule currently provides. Until an options
class was placed in a MAC category,
only per contract trade execution fees
would apply to trades in that class.

2. Statutory Basis

The Exchange believes that the
proposal is consistent with the
requirements of Section 6(b) of the Act®
in general, and furthers the objectives of
Section 6(b)(4) of the Act” in particular,
in that it provides for the equitable
allocation of reasonable dues, fees and
other charges among Exchange
members.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any burden on competition not
necessary or appropriate in furtherance
of the purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

The Exchange has neither solicited
nor received comments on the proposed
rule change.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The proposed rule change has become
effective upon filing pursuant to Section
19(b)(3)(A)(ii) of the Act8 and
subparagraph (f)(2) of Rule 19b—4
thereunder ? because it changes a due,
fee, or other charge imposed by the
Exchange. At any time within 60 days
of the filing of such proposed rule
change, the Commission may summarily
abrogate such rule change if it appears
to the Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,

615 U.S.C. 78f(b).

715 U.S.C. 78f(b)(4).

815 U.S.C. 78s(b)(3)(A)(ii).
917 CFR 240.19b-4(f)(2).

including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

¢ Send an e-mail to rule-
comments@sec.gov. Please include File
Number SR-BSE-2004-38 on the
subject line.

Paper Comments

e Send paper comments in triplicate
to Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549-0609.

All submissions should refer to File
Number SR-BSE-2004-38. This file
number should be included on the
subject line if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of such filing also will be
available for inspection and copying at
the principal office of the Exchange. All
comments received will be posted
without change; the Commission does
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly. All
submissions should refer to File
Number SR-BSE-2004-38 and should
be submitted on or before September 30,
2004.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.10

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. E4-2107 Filed 9-8-04; 8:45 am]
BILLING CODE 8010-01-P

1017 CFR 200.30-3(a)(12).

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-50304; File No. SR—-NASD-
2004-114]

Self-Regulatory Organizations; Notice
of Filing of a Proposed Rule Change
and Amendment No. 1 Thereto by the
National Association of Securities
Dealers, Inc. Relating to Fees for Depth
of Book Data in Exchange-Listed
Securities in the Nasdaq Market Center

September 1, 2004.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act 1934 (“Act”)?
and Rule 19b—4 thereunder,2 notice is
hereby given that on July 26, 2004, the
National Association of Securities
Dealers, Inc. (“NASD”), through its
subsidiary, The Nasdaq Stock Market,
Inc. (“Nasdaq”), filed with the
Securities and Exchange Commission
(“Commission”) the proposed rule
change as described in Items I, II, and
III below, which Items have been
prepared by Nasdaq. On August 24,
2004, Nasdagq filed Amendment No. 1 to
the proposed rule change.? The
Commission is publishing this notice to
solicit comments on the proposed rule
change, as amended, from interested
persons.

I. Self-Regulatory Organization’s
Statement of the Terms of the Substance
of the Proposed Rule Change

Nasdaq proposes to establish a
monthly per-controlled device fee for
depth of book information for exchange-
listed securities in the Nasdaq Market
Center. Nasdaq intends to implement
the fee on October 1, 2004. The text of
the proposed rule change is below.
Proposed new language is in italics;

proposed deletions are in brackets.
* * * * *

4707. Entry and Display of Quotes/
Orders

(a) through (e) No Change.

(f) MM Prime—“IM Prime”’] Open
View—“Open View” is a separate data
feed that Nasdaq will make available for
a fee that is approved by the Securities
and Exchange Commission. This
separate data feed will display with
attribution to ITS/CAES Market Makers’
MPIDs all Attributable Quotes/Orders
on both the bid and offer side of the
market for the price levels that are

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

3 Letter from Mary M. Dunbar, Vice President and
Deputy General Counsel, Nasdaq, to Katherine A.
England, Assistant Director, Division of Market
Regulation, Commission, dated August 23, 2004
(“Amendment No. 1”). Amendment No. 1 replaces
the original proposed rule change in its entirety.
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disseminated in the Nasdaq Order
Display Facility for ITS Securities.

* * * * *

7010. Charges for Services and
Equipment

(a)—(p) No change.

(q) Nasdaq Data Entitlement Packages

(1) through (7) No Change.

(8) Open View

The Open View entitlement package
consists of all individual Nasdaq Market
Center participant orders and quotes in
exchange-listed securities in the system.
There shall be a charge of $6 per month
per controlled device of Open View.

(r)—(u) No change.

* * * * *

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with Commission, Nasdaq
included statements concerning the
purpose of, and basis for, the proposed
rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. Nasdaq has prepared
summaries, set forth in Sections A, B,
and C below, of the most significant
aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

With the introduction of the Nasdaq
Market Center as a platform to trade
exchange-listed securities, Nasdaq will
have the ability to collect and
disseminate multiple levels of firm
quotes/orders in those securities to
market participants. This data includes
all exchange-listed securities quoted
through the Nasdaq Market Center.
Nasdaq’s proposal establishes a $6
monthly per-controlled device 4 fee for
such real-time “depth of book”
information, which is known as “Open
View.” 5 In addition, Nasdaq proposes
to amend NASD Rule 4707(f) to change
the name of the “IM Prime” data feed
to “Open View.”

Nasdagq states that it chose the initial
$6 monthly fee amount based on
anticipated message traffic through the
new data feed in relation to the message
traffic levels and prices for similar data

4 Controlled device is defined in NASD Rule
7010(q)(6)(A).

5“Open View” is part of the ViewSuite package
of data entitlements provided under NASD Rule
7010(q).

services already in operation.® As noted
above, Nasdaq intends to implement the
fee on October 1, 2004. The $6 fee will
apply to vendors and subscribers that
access the data through either a market
data vendor or any internal data
dissemination system operated by a
broker-dealer.

2. Statutory Basis

Nasdaq believes that the proposed
rule change is consistent with the
provisions of Section 15A of the Act” in
general, and Section 15A(b)(5) of the
Act8 in particular, in that the proposal
provides for the equitable allocation of
reasonable dues, fees, and other charges
among members and issuers and other
persons using any facility or system
which the association operates or
controls. As previously noted, Nasdaq
chose the initial $6 monthly fee amount
based on anticipated message traffic
through the new data feed in relation to
the message traffic amounts and prices
for similar data services available to
market participants that are already in
operation.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

Nasdaq does not believe that the
proposed rule change will result in any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Written comments were neither
solicited nor received.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or
(ii) as to which the self-regulatory
organization consents, the Commission
will:

A. By order approve such proposed
rule change, or

6 See e.g., Securities Exchange Act Release No.
46534 (September 23, 2002), 67 FR 61368
(September 30, 2002) (approving SR-NASD 2002—
86 and establishing a $6 fee for similar listed
quotation data in the event Nasdaq becomes a
national securities exchange).

715 U.S.C. 780-3.

815 U.S.C. 780-3(b)(5).

B. Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change, as amended, is consistent with
the Act. Comments may be submitted by
any of the following methods:

Electronic comments

e Use the Commission’s Internet
comments form (http://www.sec.gov/
rules/sro.shtml); or

e Send an e-mail to rule-
comments@sec.gov. Please include File
Number SR-NASD-2004-114 on the
subject line.

Paper comments

e Send paper comments in triplicate
to Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549-0609.

All submissions should refer to File
Number SR-NASD-2004-114. This file
number should be included on the
subject line if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of such filing also will be
available for inspection and copying at
the principal office of the NASD. All
comments received will be posted
without change; the Commission does
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly. All
submissions should refer to File
Number SR-NASD-2004-114 and
should be submitted on or before
September 30, 2004.
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For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.?

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 04-20375 Filed 9—8-04; 8:45 am]
BILLING CODE 8010-01-M

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-50305; File No. SR-NASD-
2004-101]

Self-Regulatory Organizations;
National Association of Securities
Dealers, Inc.; Order Granting Approval
of Proposed Rule Change to Provide a
Monthly Flat Fee for the Internal
Distribution of PostData as an
Alternative to the Monthly Per-
Subscriber Fees Presently Available
Under NASD Rule 7010(s)

September 1, 2004.

On June 28, 2004, the National
Association of Securities Dealers, Inc.
(“NASD”), through its subsidiary, The
Nasdaq Stock Market, Inc. (“Nasdaq”),
filed with the Securities and Exchange
Commission (“Commission”), pursuant
to Section 19(b)(1) of the Securities
Exchange Act of 1934 (“Act”’)* and Rule
19b—4 thereunder,? a proposed rule
change to provide a monthly flat fee for
the internal distribution of PostData as
an alternative to the monthly per-
subscriber fees presently available
under NASD Rule 7010(s). The
proposed rule change was published for
notice and comment in the Federal
Register on July 29, 2004.3 The
Commission received no comments on
the proposal.

The Commission has reviewed
carefully the proposed rule change and
finds that the proposed rule change is
consistent with the requirements of the
Act and the rules and regulations
thereunder applicable to a national
securities association 4 and, in
particular, the requirements of Section
15A(b)(5) of the Act,® which requires,
among other things, that NASD’s rules
provide for the equitable allocation of
reasonable dues, fees, and other charges
among members and issuers and other

617 CFR 200.30-3(a)(12).

115 U.S.C. 78s(b)(1).

217CFR 240.19b—4.

3 See Securities Exchange Act Release No. 50068
(July 23, 2004), 69 FR 45358.

4In approving this proposed rule change, the
Commission has considered the proposed rule’s
impact on efficiency, competition, and capital
formation. 15 U.S.C. 78c(f).

515 U.S.C. 780-3(b)(6).

persons using any facility or system
which NASD operates or controls.

The Commission notes that PostData
is currently operating as a pilot. The
Commission expects that Nasdaq will
evaluate the fees it has established for
PostData, and provide the Commission
with a report of its findings before the
expiration of, or extension of, the pilot
period.®

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act7, that the
proposed rule change (SR-NASD-2004—
101) be, and it hereby is, approved.

For the Commission, by the Division of

Market Regulation, pursuant to delegated
authority.®

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 04—20376 Filed 9—8—04; 8:45 am)]
BILLING CODE 8010-01-M

DEPARTMENT OF TRANSPORTATION

Proposed Collection; Comment
Request

AGENCY: Federal Railroad
Administration, DOT.

ACTION: Notice and request for
comments.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.), this notice
announces that the Information
Collection Requirement (ICR) abstracted
below has been forwarded to the Office
of Management and Budget (OMB) for
review and comment. The ICR describes
the nature of the information collection
and its expected burden. The Federal
Register notice with a 60-day comment
period soliciting comments on the
following collection of information was
published on June 24, 2004 (69 FR
35421).

DATES: Comments must be submitted on
or before October 12, 2004.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert Brogan, Office of Safety,
Planning and Evaluation Division, RRS—
21, Federal Railroad Administration,
1120 Vermont Ave., NW., Mail Stop 17,
Washington, DC 20590 (telephone: (202)
493-6292), or Ms. Debra Steward, Office
of Information Technology and
Productivity Improvement, RAD-20,
Federal Railroad Administration, 1120
Vermont Ave., NW., Mail Stop 35,
Washington, DC 20590 (telephone: (202)

6 See Securities Exchange Act Release No. 45270
(January 11, 2002), 67 FR 2712 (January 18, 2002)
(SR-NASD-99-12).

715 U.S.C. 78s(b)(2).

817 CFR 200.30—(a)(12).

493-6139). (These telephone numbers
are not toll-free.)

SUPPLEMENTARY INFORMATION: The
Paperwork Reduction Act of 1995
(PRA), Pub. L. 104-13, Section 2, 109
Stat. 163 (1995) (codified as revised at
44 U.S.C. 3501-3520), and its
implementing regulations, 5 CFR part
1320, require Federal agencies to issue
two notices seeking public comment on
information collection activities before
OMB may approve paperwork packages.
44 U.S.C. 3506, 3507; 5 CFR 1320.5,
1320.8(d)(1), 1320.12. On June 24, 2004,
FRA published a 60-day notice in the
Federal Register soliciting comment on
this ICR that the agency was seeking
OMB approval. 69 FR 35421. FRA
received no comments after issuing this
notice. Accordingly, DOT announces
that these information collection
activities have been re-evaluated and
certified under 5 CFR 1320.5(a) and
forwarded to OMB for review and
approval pursuant to 5 CFR 1320.12(c).

Before OMB decides whether to
approve these proposed collections of
information, it must provide 30 days for
public comment. 44 U.S.C. 3507(b); 5
CFR 1320.12(d). Federal law requires
OMB to approve or disapprove
paperwork packages between 30 and 60
days after the 30 day notice is
published. 44 U.S.C. 3507(b)—(c); 5 CFR
1320.12(d); see also 60 FR 44978, 44983,
Aug. 29, 1995. OMB believes that the 30
day notice informs the regulated
community to file relevant comments
and affords the agency adequate time to
digest public comments before it
renders a decision. 60 FR 44983, Aug.
29, 1995. Therefore, respondents should
submit their respective comments to
OMB within 30 days of publication to
best ensure having their full effect. 5
CFR 1320.12(c); see also 60 FR 44983,
Aug. 29, 1995.

The summary below describes the
nature of the information collection
requirement (ICR) and the expected
burden. The revised requirement is
being submitted for clearance by OMB
as required by the PRA.

Title: Railroad Communications
(Formerly Radio Standards and
Procedures).

OMB Control Number: 2130-0524.

Type of Request: Extension of a
currently approved collection.

Affected Public: Railroads.

Abstract: The Federal Railroad
Administration (FRA) amended its radio
standards and procedures to promote
compliance by making the regulations
more flexible; to require wireless
communications devices, including
radios, for specified classifications of
railroad operations and roadway
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