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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 04—036—2]

Pine Shoot Beetle; Additions to
Quarantined Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the pine shoot beetle
regulations by adding Decatur, Jennings,
and Ripley Counties, IN, and Franklin
County, NY, to the list of quarantined
areas. As a result of that action, the
interstate movement of regulated
articles from those areas is restricted.
The interim rule was necessary to
prevent the spread of pine shoot beetle,
a pest of pine products, into noninfested
areas of the United States.

EFFECTIVE DATE: The interim rule
became effective on June 7, 2004.

FOR FURTHER INFORMATION CONTACT: Dr.
Weyman Fussell, Program Manager, Pest
Detection and Management Programs,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1231; (301) 734—
5705.

SUPPLEMENTARY INFORMATION:
Background

In an interim rule effective and
published in the Federal Register on
June 7, 2004 (69 FR 31723-31725,
Docket No. 04-036-1), we amended the
pine shoot beetle regulations contained
in 7 CFR 301.50 through 301.50-10 by
adding Decatur, Jennings, and Ripley
Counties, IN, and Franklin County, NY,
to the list of quarantined areas in
§ 301.50-3. That action was necessary to

prevent the spread of pine shoot beetle
into noninfested areas of the United
States.

Comments on the interim rule were
required to be received on or before
August 6, 2004. We did not receive any
comments. Therefore, for the reasons
given in the interim rule, we are
adopting the interim rule as a final rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12988, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived its
review under Executive Order 12866.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

m Accordingly, we are adopting as a final
rule, without change, the interim rule
that amended 7 CFR part 301 and that
was published at 69 FR 31723-31725 on
June 7, 2004.

Authority: 7 U.S.C. 7701-7772; 7 CFR 2.22,
2.80, and 371.3.

Section 301.75—15 also issued under Sec.
204, Title II, Pub. L. 106—113, 113 Stat.
1501A—-293; sections 301.75-15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.
L. 106—-224, 114 Stat. 400 (7 U.S.C. 1421
note).

Done in Washington, DG, this 26th day of
August 2004.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04-19930 Filed 8—-31-04; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 21

[Docket No. FAA-2001-11133; Amendment
No. 21-85]

RIN 2120-AH19
Certification of Aircraft and Airmen for

the Operation of Light-Sport Aircraft;
Correction

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; correction.

SUMMARY: The FAA is correcting an
inadvertent error to a final regulation
published in the Federal Register of
Tuesday, July 27, 2004 (69 FR 44772).
The regulation related to the
certification of aircraft and airmen for
the operation of light-sport aircraft. The
correction is to the section concerning
experimental certificates.

DATES: The regulation is effective
September 1, 2004.

FOR FURTHER INFORMATION CONTACT:
Susan Gardner, Flight Standards
Service, General Aviation and
Commercial Division (AFS—-800),
Federal Aviation Administration, 800
Independence Ave., SW., Washington,
DC 20591; telephone 907-271-2034, or
202-267-8212.

SUPPLEMENTARY INFORMATION: In the
preamble to FAA'’s final rule
“Certification of Aircraft and Airmen for
the Operation of Light-Sport Aircraft,”
the agency stated that it reissued
exemptions from 14 CFR part 103 to the
Experimental Aircraft Association
(EAA), the United States Ultralight
Organization (USUA) and Aero Sports
Connection (ASC) to permit flight
training in ultralight vehicles. These
exemptions will expire on January 31,
2008. As stated in the preamble to the
final rule, this date coincides with the
date established to transition existing
ultralight training vehicles and single-
and two-place ultralight-like aircraft to
the provisions of the final rule.

This document changes a date that
was incorrectly provided in the
preamble discussion and rule text of
paragraph (i)(1) of § 21.191
Experimental certificates. This change is
being made to make the rule consistent
with the January 31, 2008 date. The
changes are as follows:
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In FR Doc. 04-16577 appearing on
page 44772 in the Federal Register of
Tuesday, July 27, 2004, make the
following corrections:

1. On page 44807, in the third
column, in the 15th and 16th lines from
the bottom of the page, “August 31,
2007” is corrected to read “January 31,
2008.”

2. On page 44808, in the third
column, in the 15th and 16th lines from
the bottom of the page, “August 31,
2007” is corrected to read ‘‘January 31,
2008.”

3. On page 44859, in the first column,
in the 12th line from the bottom of the
page, “August 31, 2007” is corrected to
read ““January 31, 2008.”

§21.191 [Corrected]

4. On page 44862, in the third
column, in §21.191(i)(1), “August 31,
2007 is corrected to read “January 31,
2008.”

Issued in Washington, DC, on August 27,
2004.

Anthony F. Fazio,

Director, Office of Rulemaking.

[FR Doc. 04—19937 Filed 8—27-04; 1:33 pm]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-18978; Directorate
Identifier 2004—-NM-127-AD; Amendment
39-13780; AD 2001-14-08 R1]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-10 Series
Airplanes, Model MD-10 Series
Airplanes, and Model MD-11 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; rescission.

SUMMARY: The FAA is rescinding an
existing airworthiness directive (AD)
that applies to certain McDonnell
Douglas Model DG-10 series airplanes,
Model MD-10 series airplanes, and
Model MD-11 series airplanes. That AD
requires repetitive inspections of the
numbers 1 and 2 electric motors of the
auxiliary hydraulic pump for electrical
resistance, continuity, mechanical
rotation, and associated wiring
resistance/voltage; and corrective
actions, if necessary. We issued that AD
to prevent various failures of electric
motors of the auxiliary hydraulic pump
and associated wiring, which could

result in fire at the auxiliary hydraulic
pump and consequent damage to the
adjacent electrical equipment and/or
structure. Since we issued that AD, we
have determined that the inspection
requirements are identical to the
inspection requirements of another
existing AD.

DATES: Effective September 1, 2004.
ADDRESSES: Use one of the following
addresses to submit comments on this
rescission.

¢ DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand delivery: room PL—401 on the
plaza level of the Nassif Building, 400
Seventh Street, SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., room PL—-401, on the plaza level of
the Nassif Building, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Ken
Sujishi, Aerospace Engineer, Systems
and Equipment Branch, ANM-130L,
FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5353; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION: On ]uly 2,
2001, the FAA issued AD 2001-14-08,
amendment 39-12319 (66 FR 36441,
July 12, 2001), which applies to certain
McDonnell Douglas Model DC-10 series
airplanes, Model MD-10 series
airplanes, and Model MD-11 series
airplanes. That AD requires repetitive
inspections (at intervals not to exceed
6,000 flight hours) of the numbers 1 and
2 electric motors of the auxiliary
hydraulic pump for electrical resistance,
continuity, mechanical rotation, and
associated wiring resistance/voltage;
and corrective actions, if necessary.
That action was prompted by reports
that, during ground operations or when
powered in flight by the air driven
generator, the electric motors of the
auxiliary hydraulic pump and
associated motor feeder cables failed.
The actions required by that AD are
intended to prevent various failures of

electric motors of the auxiliary
hydraulic pump and associated wiring,
which could result in fire at the
auxiliary hydraulic pump and
consequent damage to the adjacent
electrical equipment and/or structure.

Actions Since Previous AD Was Issued

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to add a new airworthiness
directive (AD), applicable to certain
McDonnell Douglas Model DC-10-10,
DC-10-10F, DC-10-15, DC-10-30, DC-
10-30F (KC-10A, KDC-10), DC-10-40,
and DC-10—40F airplanes; and Model
MD-10-10F and MD-10-30F airplanes,
was published in the Federal Register
as a notice of proposed rulemaking
(NPRM) on January 22, 2004 (69 FR
3036). The NPRM, Docket 2003—-NM—
119-AD, would supersede AD 2001-14—
08 to require that the repetitive
inspections of the numbers 1 and 2
electric motors of the auxiliary
hydraulic pump for electrical resistance,
continuity, mechanical rotation, and
associated airplane wiring resistance/
voltage; and corrective actions, if
necessary, be performed at reduced
intervals (i.e., from 6,000 flight hours to
2,500 flight hours). That action was
prompted by a report from Boeing that
the original compliance time was not
adequate, because another incident of
failure of an electric motor of the
auxiliary hydraulic pump had occurred
during the interval between repetitive
inspections. The proposed actions are
intended to prevent various failures of
electric motors of the auxiliary
hydraulic pump and associated wiring,
which could result in fire at the
auxiliary hydraulic pump and
consequent damage to the adjacent
electrical equipment and/or structure.

Since the issuance of AD 2001-14-08,
we also issued AD 2004—-05-20,
amendment 39-13515 (69 FR 11504,
March 11, 2004), applicable to certain
McDonnell Douglas Model DC-10-10,
DC-10-10F, DC-10-15, DC-10-30, DC—
10-30F (KC-10A and KDC-10), DC-10—
40, and DC-10—40F airplanes; Model
MD-10-10F and MD-10-30F airplanes;
and Model MD-11 and MD-11F
airplanes. That AD requires
modification of the installation wiring
for the electric motor operated auxiliary
hydraulic pumps in the right wheel well
area of the main landing gear, and
repetitive inspections (at intervals not to
exceed 2,500 flight hours) of the
numbers 1 and 2 electric motors of the
auxiliary hydraulic pumps for electrical
resistance, continuity, mechanical
rotation, and associated airplane wiring
resistance/voltage; and corrective
actions if necessary. That action was
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prompted by several reports of failure of
the auxiliary hydraulic pump systems.
The requirements of that AD are
intended to prevent failure of the
electric motors of the hydraulic pump
and associated wiring, which could
result in fire at the auxiliary hydraulic
pump and consequent damage to the
adjacent electrical equipment and/or
structure.

The repetitive inspections required by
AD 2004-05-20 and proposed in NPRM,
Docket 2003-NM-119-AD, are identical
to those in AD 2001-14-08, but at
different intervals. Accomplishment of
the modification and the 2,500 flight-
hour inspections requirements of AD
2004-05-20 adequately addresses the
identified unsafe condition.

FAA’s Determination

Upon further consideration, we have
determined that we need to rescind AD
2001-14-08 to prevent operators from
performing duplicate actions.

Since this action rescinds a
requirement to perform a duplicate
action, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore,
providing notice and opportunity for
public comment is unnecessary before
this AD is issued, and this AD may be
made effective in less than 30 days after
it is published in the Federal Register.

Other Relevant Rulemaking

For the reasons discussed previously,
we are also planning to withdraw
NPRM, Docket 2003-NM-119-AD, in a
separate rulemaking action.

Comments Invited

Although this is a final rule that was
not preceded by notice and an
opportunity for public comment, we
invite you to submit any written
relevant data, views, or arguments
regarding this AD. Send your comments
to an address listed under ADDRESSES.
Include ‘“Docket No. FAA-2004-18978;
Directorate Identifier 2004-NM-127—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the AD. We will consider all comments
received by the closing date and may
amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of our docket web site,
anyone can find and read the comments

in any of our dockets, including the
name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You can review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78), or you can visit
http://dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications with
you. You can get more information
about plain language at http://www/
faa.gov/language and http://
www.plainlanguage.gov.

The Rescission

m Accordingly, according to the
authority delegated to me by the
Administrator, the FAA amends part 39
of the Federal Aviation Regulations (14
CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by
removing amendment 39-12319 (66 FR
36441, July 12, 2001).

2001-14-08 R1 McDonnell Douglas:
Amendment 39-13780. Docket No.
2004-NM-127-AD.

Effective Date

(a) This AD becomes effective September 1,
2004.

Affected ADs

(b) This action rescinds AD 2001-14—-08,
Amendment 39-12319.
Applicability

(c) This action applies to Model DC-10 and
MD-10 series airplanes, as listed in
McDonnell Douglas Alert Service Bulletin
DC10-29A142, Revision 01, dated October
21, 1999; and Model MD-11 series airplanes,
as listed in McDonnell Douglas Alert Service
Bulletin MD11-29A057, Revision 01, dated
October 21, 1999; certificated in any
category.

Issued in Renton, Washington, on August
20, 2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-19924 Filed 8—31-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

[Docket No. FAA—-2001-11133; Amendment
No. 91-282]

RIN 2120-AH19

Certification of Aircraft and Airmen for
the Operation of Light-Sport Aircraft;
Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: The FAA is correcting an
inadvertent error in a correction
published in the Federal Register on
Wednesday, August 18, 2004 (69 FR
51162). The correction related to a final
regulation published in the Federal
Register of Tuesday, July 27, 2004 (69
FR 44772) on the certification of aircraft
and airmen for the operation of light-
sport aircraft.
DATES: The regulation is effective
September 1, 2004.
FOR FURTHER INFORMATION CONTACT:
Susan Gardner, Flight Standards
Service, General Aviation and
Commercial Division (AFS—-800),
Federal Aviation Administration, 800
Independence Ave., SW., Washington,
DC 20591; telephone 907—-271-2034, or
202-267-8212.
SUPPLEMENTARY INFORMATION: In FR Doc.
04-18904 appearing on page 51162 in
the Federal Register of Wednesday,
August 18, 2004, which corrected an
amendment to §91.319, in the DATES
caption, “The regulation is effective
September 4, 2004” is corrected to read
“The regulation is effective September
1, 2004.”

Issued in Washington, DC, on August 27,
2004.
Anthony F. Fazio,
Director, Office of Rulemaking.
[FR Doc. 04—19936 Filed 8—27-04; 1:33 pm]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117
[CGD01-04-105]

Drawbridge Operation Regulations:
Connecticut River, CT

AGENCY: Coast Guard, DHS.
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ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the Route 82 Bridge, mile
16.8, across the Connecticut River at
East Haddam, Connecticut. This
deviation from the regulations allows
the bridge to open every two hours on
the odd hour, from August 17, 2004,
through October 15, 2004. The bridge
shall open on signal at all times for
commercial vessels after at least a two-
hour advance notice is given. This
deviation is necessary in order to
facilitate necessary repairs at the bridge.

DATES: This deviation is effective from
August 17, 2004, through October 15,
2004.

FOR FURTHER INFORMATION CONTACT: ]udy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668—7195.

SUPPLEMENTARY INFORMATION: The Route
82 Bridge, at mile 16.8, across the
Connecticut River has a vertical
clearance in the closed position of 22
feet at mean high water and 25 feet at
mean low water. The existing
drawbridge operating regulations are
listed at 33 CFR 117.205(c).

The owner of the bridge, Connecticut
Department of Transportation, requested
a temporary deviation from the
drawbridge operating regulations to
facilitate maintenance repairs at the
bridge.

This deviation to the operating
regulations allows the Route 82 Bridge
to open every two hours on the odd
hour, from August 17, 2004, through
October 15, 2004. The bridge shall open
on signal at all times for commercial
vessels after at least a two-hour advance
notice is given.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: August 24, 2004.
David P. Pekoske,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 04-19959 Filed 8—-31-04; 8:45 am]|
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[OAR-2004-0006, FRL-7808-4]
RIN 2060-AK32

National Emission Standards for
Hazardous Air Pollutants: Solvent
Extraction for Vegetable Oil Production

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule; amendments.

SUMMARY: On April 12, 2001, the EPA
issued national emission standards for
hazardous air pollutants for solvent
extraction for vegetable oil production
(Vegetable Oil Production NESHAP)
under section 112 of the Clean Air Act
(CAA). This action will amend the
compliance requirements for vegetable
oil production processes that
exclusively use a qualifying low-
hazardous air pollutants (HAP)
extraction solvent. The amendments are
being made to require only the
necessary recordkeeping and reporting
requirements for facilities using the low-
HAP extraction solvent compliance
option. We are making the amendments
by direct final rule, without prior
proposal, because we view the revisions
as noncontroversial and anticipate no
adverse comments.

DATES: The direct final rule is effective
on November 1, 2004 without further
notice, unless EPA receives adverse
written comment by October 1, 2004 or
if a public hearing is requested by
September 13, 2004. If EPA receives
such comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register indicating which
provisions will become effective and

which provisions are being withdrawn
due to adverse comment.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. OAR-2004-0006. All documents in
the docket are listed in the EDOCKET
index at http://www.epa.gov/edocket.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the Air
and Radiation Docket EPA/DC, EPA
West, Room B102, 1301 Constitution
Ave., NW, Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Air and Radiation
Docket is (202) 566—1742. See the
Proposed Rules section in this Federal
Register for the proposed rule which
contains more information.

FOR FURTHER INFORMATION CONTACT: Mr.
Greg Nizich, U.S. EPA, Waste and
Chemical Processes Group (C439-03),
Emission Standards Division, Office of
Air Quality Planning and Standards,
Research Triangle Park, North Carolina
27711, telephone number (919) 541—
3078, facsimile number (919) 541-3207,
electronic mail address:
nizich.greg@epa.gov. Questions
regarding the applicability of this action
to a particular entity should be directed
to the appropriate EPA Regional Office
representative.

SUPPLEMENTARY INFORMATION: Regulated
Entities. If your facility produces
vegetable oil from corn germ,
cottonseed, flax, peanuts, rapeseed (for
example, canola), safflower, soybeans,
or sunflower, it may be a “regulated
entity.” Categories and entities
potentially regulated by this action
include:

Category SIC code | NAICS Examples of regulated entities

INAUSEIY oo 2074 | 311223 | Cottonseed oil mills.
2075 | 311222 | Soybean oil mills.
2076 | 311223 | Other vegetable oil mills, excluding soybeans and cottonseed mills.
2079 | 311223 | Other vegetable oil mills, excluding soybeans and cottonseed mills.
2048 | 311119 | Prepared feeds and feed ingredients for animals and fowls, excluding dogs

and cats.

2041 | 311211 | Flour and other grain mill product mills.
2046 | 311221 | Wet corn milling.

Federal government ............ccccceeiiiiiinnenns Not affected.

State/local/tribal government .................... Not affected.
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This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. To determine
whether your facility is regulated by this
action, you should examine the
applicability criteria in 40 CFR part 63,
subpart GGGG. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the individual described in the
preceding FOR FURTHER INFORMATION
CONTACT section.

Comments. We are publishing the
direct final rule without prior proposal
because we view the amendments as
noncontroversial and do not anticipate
adverse comments. We consider the
changes to be noncontroversial because
the only effect is to eliminate
recordkeeping and reporting that is
unnecessary for determining
compliance for facilities using a low-
HAP extraction solvent in the
production process. Compliance with
the rule is assured merely by properly
documenting use of the low-HAP
extraction solvent. In the Proposed
Rules section of this Federal Register,
we are publishing a separate document
that will serve as the proposal to make
the amendments to the Vegetable Oil
Production NESHAP set forth in the
direct final rule in the event that timely
and significant adverse comments are
received.

If we receive any relevant adverse
comments on the amendments, we will
publish a timely withdrawal in the
Federal Register informing the public
which provisions will become effective
and which provisions are being
withdrawn due to adverse comment. We
will address all public comments in a
subsequent final rule based on the
proposed rule. Any of the distinct
amendments in today’s rule for which
we do not receive adverse comment will
become effective on the date set out
above. We will not institute a second
comment period on the direct final rule.
Any parties interested in commenting
must do so at this time.

Worldwide Web (WWW). In addition
to being available in the docket, an
electronic copy of this action will also
be available through the WWW.
Following signature, a copy of this
action will be posted on EPA’s
Technology Transfer Network (TTN)
policy and guidance page for newly
proposed or promulgated rules: http://
www.epa.gov/ttn/oarpg. The TTN at
EPA’s web site provides information
and technology exchange in various
areas of air pollution control. If more
information regarding the TTN is
needed, call the TTN HELP line at (919)
541-5384.

Judicial Review. Under section
307(b)(1) of the CAA, judicial review of
the direct final rule is available only by
filing a petition for review in the U.S.
Court of Appeals for the District of
Columbia Circuit by November 1, 2004.
Under section 307(d)(7)(B) of the CAA,
only an objection to the direct final rule
that was raised with reasonable
specificity during the period for public
comment can be raised during judicial
review. Moreover, under section
307(b)(2) of the CAA, the requirements
established by the direct final rule may
not be challenged separately in any civil
or criminal proceedings brought by the
EPA to enforce these requirements.

Outline. The following outline is
provided to aid in reading this preamble
to the direct final rule.

I. Background
II. Technical Amendment to the Solvent
Extraction for Vegetable Oil Production
NESHAP
A. How are compliance requirements being
revised for low-HAP extraction solvent
operations?
III. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children from Environmental Health
Risks and Safety Risks
H. Executive Order 13211: Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use
I. National Technology Transfer and
Advancement Act
J. Congressional Review Act

I. Background

On April 12, 2001, the Federal
Register published EPA’s National
Emission Standards for Hazardous Air
Pollutants for Solvent Extraction for
Vegetable Oil Production (Vegetable Oil
Production NESHAP), 40 CFR part 63,
subpart GGGG (66 FR 19006). The
NESHAP contains regulatory provisions
for documenting certain parameters in
the vegetable oil production process:
oilseed use and solvent use, HAP
content of the solvent, and determining
compliance based on a ratio of actual
versus allowable HAP loss for the
applicable types of oilseeds. Today’s
direct final rule amendments eliminate
the recordkeeping and reporting
requirements that are unnecessary for
determining compliance at vegetable oil
production facilities that exclusively
use a qualifying low-HAP extraction
solvent.

II. Technical Amendment to the
Vegetable Oil Production NESHAP

The Vegetable Oil Production
NESHAP require that certain parameters
be documented and that actual versus
allowable HAP use be compared to
determine compliance. Today’s direct
final amendment specifies, only for
facilities that use a low-HAP extraction
solvent, the recordkeeping and reporting
requirements necessary to assure
compliance with the NESHAP.

A. How Are Compliance Requirements
Being Revised for Low-HAP Extraction
Solvent Operations?

When we promulgated the Vegetable
Oil Production NESHAP, the rule
required compliance to be demonstrated
by calculating a compliance ratio that
was a comparison of the actual versus
allowable amount of HAP loss from the
production process. Determination of
the compliance ratio required the
facility owner or operator to document,
on a monthly basis, the following
parameters in the solvent extraction
process: the quantity of each type of
oilseed used, the quantity of solvent
loss, and the volume fraction of each
HAP exceeding 1 percent in the
extraction solvent used. By inputting
this information into the equations in
the rule, the compliance ratio, and thus
compliance, is determined. If the
facility’s compliance ratio is one or less,
the facility is in compliance. During the
approximately 3 year period since the
NESHAP were promulgated, a solvent
has been developed where none of the
HAP constituents are present in an
amount greater than 1 percent by
volume. We refer to this solvent as
“low-HAP extraction solvent.” The
extraction solvent available until
recently, and the one the equations in
the NESHAP are based on, was
comprised of, on average, 64 percent
HAP, primarily n-hexane. When
facilities using a low-HAP extraction
solvent determine their compliance
ratio in accordance with the equations
in the NESHAP, the result will always
be zero. This is true because the volume
fraction of each HAP comprising more
than 1 percent in the extraction solvent
used is zero. Since a facility with a
compliance ratio below one is in
compliance, any facility with a
compliance ratio of zero will always be
in compliance with the NESHAP.
Neither quantity and/or type of oilseed
processed, nor the amount of solvent
loss, has any bearing on the compliance
determination. Therefore, it is no longer
necessary to measure these production-
related parameters to determine
compliance. The direct final
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amendment adds language to 40 CFR
63.2840 specifying that, for facilities
using the low-HAP extraction solvent in
their processes, we are requiring only
the necessary recordkeeping and
reporting requirements to assure that the
solvent used meets the low-HAP
criteria.

III. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
5173, October 4, 1993), the EPA must
determine whether the regulatory action
is “significant” and, therefore, subject to
Office of Management and Budget
(OMB) review and the requirements of
the Executive Order. The Executive
Order defines “significant regulatory
action” as one that is likely to result in
standards that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect, in a material way, the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlement, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that the amendments do not constitute
a “‘significant regulatory action” because
they do not meet any of the above
criteria. Consequently, this action was
not submitted to OMB for review under
Executive Order 12866.

B. Paperwork Reduction Act

The information collection
requirements in subpart GGGG were
submitted to and approved by OMB
under the Paperwork Reduction Act, 44
U.S.C. 3501 et seq. and assigned OMB
control No. 2060-0433. Today’s action
does not impose any new information
collection requirements on industry or
EPA. For that reason, we have not
revised the ICR for the Vegetable Oil
Production NESHAP.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act of

1996 (SBREFA), 5 U.S.C. 601 et seq.,
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedures Act or any
other statute, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. The EPA has
determined that the amendments will
not have a significant economic impact
on a substantial number of small
entities. For purposes of assessing the
impact of today’s technical amendments
on small entities, small entities are
defined as: (1) A small business that has
fewer than 750 employees; (2) a small
governmental jurisdiction that is a
government ofa city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s direct final rule
amendments on small entities, the EPA
has concluded that this action will not
have a significant impact on a
substantial number of small entities.
The direct final rule amendments will
not impose any new requirements on
small entities.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
the EPA generally must prepare a
written statement, including a cost-
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any 1 year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires the EPA
to identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows the EPA to adopt an alternative
other than the least costly, most cost-
effective, or least burdensome
alternative if the Administrator
publishes with the final rule an
explanation of why that alternative was

not adopted. Before the EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potential affected
small governments, enabling officials of
affected small governments to have
meaningful and timely input in the
development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

The EPA has determined that the
direct final rule amendments do not
contain a Federal mandate that may
result in expenditures of $100 million or
more for State, local, and tribal
governments, in aggregate, or the private
sector in any 1 year, nor does the rule
significantly or uniquely impact small
governments, because it contains no
requirements that apply to such
governments or impose obligations
upon them. Thus, the requirements of
the UMRA do not apply to the direct
final rule amendments.

E. Executive Order 13132: Federalism

Executive Order 13132,(64 FR 43255,
August 10, 1999) requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

The direct final amendments do not
have federalism implications. The
amendments only clarify a compliance
option and eliminate unnecessary
recordkeeping and reporting
requirements for that option. This
change does not modify existing or
create new responsibilities among EPA
Regional Offices, States, or local
enforcement agencies. The technical
amendments will not have new
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, Executive
Order 13132 does not apply to the direct
final rule amendments.
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F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Government

Executive Order 13175 (65 FR 67249,
November 9, 2000), requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” The direct final rule
amendments do not have tribal
implications as specified in Executive
Order 13175. They would not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to the direct final rule
amendments.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. The direct final rule
amendments are not subject to
Executive Order 13045 because they do
not establish an environmental standard
intended to mitigate health or safety
risks.

H. Executive Order 13211: Actions That
Significantly Affect Energy, Supply,
Distribution, or Use

The direct final rule amendments are
not subject to Executive Order 13211 (66
FR 28355, May 22, 2001) because they
are not a significant regulatory action
under Executive Order 13211.

L National Technology Transfer and
Advancement Act

Because today’s action contains no
new test methods, sampling procedures

or other technical standards, there is no
need to consider the availability of
voluntary consensus standards.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. The direct final rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: August 25, 2004.
Michael O. Leavitt,
Administrator.

m For the reasons set out in the preamble,
title 40, chapter I, part 63 of the Code of
Federal Regulations is amended as
follows:

PART 63—[AMENDED]

m 1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.
Subpart GGGG—[Amended]

m 2. Section 63.2840 is amended by
adding introductory text and adding
paragraphs (e) and (f) to read as follows:

§63.2840 What emission requirements
must | meet?

For each facility meeting the
applicability criteria in §63.2832, you
must comply with either the
requirements specified in paragraphs (a)
through (d), or the requirements in
paragraph (e) of this section.

(a)(1) * * *

(e) Low-HAP solvent option. For all
vegetable oil production processes
subject to this subpart, you must
exclusively use solvent where the
volume fraction of each HAP comprises
1 percent or less by volume of the
solvent (low-HAP solvent) in each
delivery, and you must meet the

requirements in paragraphs (e)(1)
through (5) of this section. Your
vegetable oil production process is not
subject to the requirements in
§§63.2850 through 63.2870 unless
specifically referenced in paragraphs
(e)(1) through (5) of this section.

(1) You shall determine the HAP
content of your solvent in accordance
with the specifications in
§63.2854(b)(1).

(2) You shall maintain documentation
of the HAP content determination for
each delivery of the solvent at the
facility at all times.

(3) You must submit an initial
notification for existing sources in
accordance with §63.2860(a).

(4) You must submit an initial
notification for new and reconstructed
sources in accordance with §63.2860(b).

(5) You must submit an annual
compliance certification in accordance
with §63.2861(a). The certification
should only include the information
required under § 63.2861(a)(1) and (2),
and a certification indicating whether
the source complied with all of the
requirements in paragraph (e) of this
section.

(f) You may change compliance
options for your source if you submit a
notice to the Administrator at least 60
days prior to changing compliance
options. If your source changes from the
low-HAP solvent option to the
compliance ratio determination option,
you must determine the compliance
ratio for the most recent 12 operating
months beginning with the first month
after changing compliance options.

* * * * *

[FR Doc. 04-19919 Filed 8-31-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 170

[OPP-2003-0169; FRL-7352-3]

RIN 2070-AC93

Pesticide Worker Protection Standard;
Glove Liners, and Chemical-Resistant

Glove Requirements for Agricultural
Pilots

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is amending the 1992
Pesticide Worker Protection Standard to
permit optional use of separable glove
liners beneath chemical-resistant gloves.
This amendment also makes optional
the provision that agricultural pilots
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wear gloves when entering or leaving
aircraft. All other provisions of the
Worker Protection Standard are
unaffected by this rule. EPA believes
that these changes will reduce the cost
of compliance and will increase
regulatory flexibility without increasing
potential risks.

DATES: This final rule is effective on
November 1, 2004.

ADDRESSES: EPA has established a
docket for this action under Docket ID
number OPP-2003-0169. All
documents in the docket are listed in
the EDOCKET index at http://
www.epa.gov/edocket/. Although listed
in the index, some information is not
publicly available, i.e., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA., Monday through Friday,
excluding legal holidays. The Docket
telephone number is (703) 305—-5805.

FOR FURTHER INFORMATION CONTACT:
Donald Eckerman, Field and External
Affairs Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: 703—305-5062;
fax number: 703—-305-2962; e-mail
address: eckerman.donald@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
employer, including an employer in a
farm as well as a nursery, forestry, or
greenhouse establishment, who is
subject to the Worker Protection
Standards. Potentially affected entities
may include, but are not limited to:

¢ Greenhouse, nursery, and
floriculture production, NAICS 111, i.e.,
industries growing crops mainly for
food and fiber (farms, orchards, groves,
greenhouses, and nurseries, primarily
engaged in growing crops, plants, vines,
or trees and their seeds).

e Support activities for agriculture
and forestry, NAICS 115, i.e.,
agricultural employers (farms).

e Timber tract operations, NAICS
1131, i.e., establishments primarily
engaged in the operation of timber tracts

for the purpose of selling standing
timber.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
40 CFR part 170. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the ‘“Federal Register” listings
athttp://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 170 is available at E-CFR
Beta Site Two athitp://
www.gpoaccess.gov/ecfr/.

II. Background

A. What Action is the Agency Taking?

This action amends the pesticide
Worker Protection Standard at 40 CFR
170.112 and 170.240 to permit optional
use of separable glove liners beneath
chemical-resistant gloves and to make
optional the wearing of gloves by
agricultural pilots when entering or
leaving aircraft. In both cases, the
pesticide product labeling may specify
otherwise. All other provisions of the
Worker Protection Standard are
unaffected by this rule.

B. What is the Agency’s Authority for
Taking this Action?

This final rule is issued under the
authority of section 25(a) of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA), 7 U.S.C. section 136-136y,
in order to carry out the provisions of
FIFRA, including FIFRA section 3, 7
U.S.C. 136a.

C. What did the Agency Propose?

In the Federal Register of September
9, 1997 (62 FR 47543) (FRL-5598-9),
EPA proposed two changes to the
Worker Protection Standard (WPS) for
agricultural pesticides. The first
proposed change would allow separable
glove liners to be worn beneath

chemical-resistant gloves. The second
change EPA proposed was to delete the
requirement (40 CFR 170.240(d)(6)(i))
that pilots must wear chemical-resistant
gloves when entering and leaving
aircraft used to apply pesticides. All
other Worker Protection Standard
provisions concerning glove liners and
chemical-resistant gloves were
unaffected by this proposal. The Agency
believed that these proposed changes
would reduce the costs of compliance
and increase regulatory flexibility
without increasing potential risks.

II1. Comments

Comments on the two major
provisions of the proposed amendment,
the use of separable glove liners and the
wearing of gloves when entering or
exiting aircraft, are discussed below.

A. Separable Glove Liners

EPA proposed to allow agricultural
workers to wear separable glove liners
beneath their chemical-resistant gloves.
The decision to use separable glove
liners was to be at the discretion of the
pesticide user and chemical-resistant
gloves could continue to be used
without liners. EPA’s proposal
contained restrictions to assure that
contaminated liners would not remain
in use. To assure that contaminated
liners were not reused, all liners would
have to be discarded immediately after
8 hours of use within any 24-hour
period and liners could not be
laundered and reused. The glove liners
could not be any longer than the
chemical-resistant gloves under which
they are worn to prevent absorption of
pesticides. The glove liners that came
into contact with pesticides would have
to be discarded immediately and
replaced with new liners. Discarding
glove liners immediately is necessary to
ensure that contaminated gloves are not
reused, accidentally or otherwise.

Of the 12 individuals and
organizations who commented
specifically on this particular proposal,
10 strongly supported the change. These
supporters included agricultural
employers and their representative
organizations, members of the lawn care
industry, State departments of
agriculture, academic researchers, and
the National Institute for Occupational
Safety and Health (NIOSH).

In its comments, NIOSH agreed with
EPA that permitting workers to wear
glove liners under their chemical-
resistant gloves should result in
increased compliance with the
standards and decreased exposure to
pesticides. NIOSH commented further
that permitting workers to wear glove
liners might also reduce the risk of
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allergic reactions to certain glove
materials.

In general, the supporters of the
Agency’s proposal said that workers
often do not wear chemical-resistant
gloves because of the discomfort they
experience. Several testified to
witnessing the discomfort that can
result from the wearing of unlined
chemical-resistant gloves. The major
discomfort is profuse sweating in the
summer and extreme cold during cooler
months. One commenter cited his
experiences with workers who had
developed severe hand dermatitis as a
result of wearing chemical-resistant
gloves without liners. This commenter
also stated that he believed that EPA’s
prohibition against the use of separable
glove liners was increasing the
incidence of dermatitis.

Several of the commenters in support
of glove liners requested the option of
reusable liners that could be laundered.
Other commenters stated their support
for disposable liners as contained in the
proposal. Two of the commenters
requested that liner use be extended to
10 hours from the proposed 8 hours, but
with discarding still required at the end
of a 24-hour period. These commenters
were the Hawaii Agriculture Research
Center, which represents farmers who
grow and harvest sugar on about 70,000
acres in Hawaii, and the Hawaiian
Commercial & Sugar Company, Hawaii’s
largest producer of raw sugar,
accounting for more than 60% of all of
the State’s sugar and producing more
than 200,000 tons of raw sugar annually.
Both stated that their industry workers
often have shifts up to 10 hours and
believed no benefit was derived from
requiring an extra set of liners for an
extra 2 hours of use.

EPA believes that the request to
extend glove use in a given 24-hour
period from 8 to 10 hours is reasonable.
It was the intention of the proposed rule
to permit the use of separable glove
liners for the duration of the shift, but
also to ensure that glove liners were
discarded at the end of a shift or when
contaminated. Comments were received
indicating that shifts can be up to 10
hours long. In light of the proposed
requirement that glove liners be
replaced when contaminated, the fact
that a shift may be 10 hours long rather
than 8 hours should not lead to the use
of contaminated gloves in the period
beyond 8 hours. Thus, to require
employers utilizing shifts slightly in
excess of 8 hours to replace gloves
during that period, when no
contamination has occurred, is an
unnecessary burden with no significant
increase in worker protection, and

would respond to no added risk of
concern.

Two comments addressing the glove
liner proposal were not in favor of
permitting the use of liners. One
comment, submitted jointly by the
Farmworker Justice Fund, Inc., the
Farmworker Association of Florida, the
Migrant Farmworker Justice Project, the
Teamsters Local 890, and California
Rural Legal Assistance Foundation (the
“Farmworker Comment”), argued that
the use of glove liners could negatively
affect worker dexterity, that liners
would not substantially increase worker
comfort, and that the proposed
limitations on use of gloves after
contamination or a specified time
period would be difficult for lay people
to follow, difficult to enforce, and
unlikely to be observed. This comment
also took issue with the use of personal
protective equipment (PPE) generally.
The second comment, submitted by a
private citizen, stated that the necessary
research had not been done on this issue
prior to publication of the proposed
amendment. The commenter did not,
however, identify what additional
research would have been useful.

EPA, however, agrees with
commenters who supported the view
that permitting use of comfortable glove
liners will increase the overall use of
chemical-resistant gloves. Several
commenters pointed out that workers
are more likely to comply with the
requirement to wear chemical-resistant
gloves if separable glove liners are
included. Those finding that glove
liners are not useful, are uncomfortable,
limit dexterity, or have other non-risk
related negative consequences may
continue to use unlined chemical-
resistant gloves. EPA believes that
permitting reusable glove liners with a
laundering requirement would be
difficult to enforce and would not
assure the desired degree of protection.
Specifically, it would be difficult, if not
impossible, to ascertain when gloves
had been laundered. Further, permitting
re-use of glove liners, even if laundered,
would not ensure adequate protection.
The Agency feels that re-laundered
liners are not sufficiently protective,
because there is no certainty that
laundering a glove liner would remove
all contaminants. Information reviewed
by the Agency indicates that, although
careful laundering has the potential to
reduce pesticide residue levels on
gloves, it can be difficult to eliminate
pesticide residues from gloves, even
after repeated washing. EPA believes
that disposable glove liners assure that
the worker has a non-contaminated liner
and does not place an undue financial
burden on the employers. Disposable

glove liners are inexpensive and readily
available. In EPA’s experience and
based on its judgment, worker comfort
and dexterity are improved and workers
are more likely to comply with the
requirement to wear chemical-resistant
gloves if there is an option to wear
comfortable separable glove liners with
them.

EPA does not believe that more
research is necessary regarding this
issue prior to the adoption of the
modification. EPA also disagrees with
the view that questions over the broader
issue of whether to require PPE at all
support denying the option to use
disposable glove liners, which would
facilitate the use of chemical-resistant
gloves, a form of PPE that is in fact
required by current regulations. Finally,
EPA does not believe that the
requirement to replace glove liners after
contamination or a specified time of use
would be difficult to enforce. On the
contrary, enforcement could be readily
effectuated through on-site inspection.
Moreover, those encountering difficulty
with the timely replacement of glove
liners could always choose the option of
not using liners at all.

After careful consideration of
comments from the Hawaii Agriculture
Research Center and the Hawaiian
Commercial & Sugar Company
discussed above, EPA is adopting the
original proposal with the modification
that glove liners can be used for up to
10 hours in a 24-hour period. This
revision is consistent with EPA’s
original intent to limit use of individual
glove liners to a single shift. The
provisions of the proposal requiring
disposal of glove liners at the end of a
24-hour period and in the event of
contamination are being retained in the
final rule. Additionally, EPA has added
language that contaminated glove liners
must be disposed of in accordance with
Federal, State, or local regulations.

B. Pilots Entering or Exiting Airplane

EPA proposed to remove the
requirement that pilots of aircraft
applying pesticides wear gloves when
entering or exiting the cockpit.
Comments were received from the
National Agricultural Aviation
Association, Agricultural Retailers
Association, aerial application firms,
growers, and state officials in support of
the proposal to permit agricultural
aviators to enter or exit the cockpit of
aircraft without chemical-resistant
gloves. The major point made by the
commenters in favor of the proposal was
that the introduction of contaminated
gloves into the confined area of the
cockpit would create a hazard far in
excess of any hazard caused by the
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minimal hand contact with the aircraft
occurring when entering or exiting the
cockpit. Also mentioned by the National
Agricultural Aviation Association and
some individual agricultural aviators
was the use of gloves by pilots when
adjusting spray equipment. This
appropriate use of gloves can result in
significant pesticide residues on the
gloves. Therefore, gloves used by pilots
should not be assumed to be lightly
used and thus free of significant
pesticide residues. Ideally, gloves that
have been worn to perform pesticide-
related tasks outside the airplane should
be discarded, but if they are brought
into the cockpit, they must be stored in
an enclosed container to prevent
contamination of the inside of the
cockpit, as stated in the current
regulation. As long as gloves brought
into the cockpit are stored properly,
they should generally present no risk of
concern.

Two commenters did not support this
proposal. The Farmworker Justice Fund,
Inc. stated that the body of the aircraft
becomes contaminated with pesticides
and that the wearing of gloves when
entering or exiting the aircraft was a
minor burden. The second commenter,
an individual, did not believe EPA had
adequately established its case that the
potential for contamination was
minimal.

EPA agrees with commenters that
requiring pilots to wear gloves when
entering and exiting the cockpit is
unnecessary in typical situations. Our
experience with chemical risk
assessments and regulations since the
implementation of the worker
protection standard, e.g., in conjunction
with the registration and reregistration
programs, indicates that not wearing
gloves when entering and exiting the
cockpit does not present a risk of
concern. Since before proposal of this
rule in 1997, the Agency has been
performing risk assessments assuming
that no gloves were worn when entering
the cockpit. These risk assessments
were performed on chemicals with a
wide variety of toxicological
characteristics throughout both the
registration process and under the
Agency’s pesticide reregistration
program and have not identified
concern for exposure at the levels
evaluated without gloves. Consequently,
EPA has concluded that there is not a
routine need for pilots to wear gloves
when entering and exiting the cockpit.
The Agency may, however, determine
on a case-by-case basis that some
pesticide/use combinations could
trigger the need for gloves or the need
to prohibit the use of gloves when
entering or exiting the cockpit. The

Agency expects that such
determinations would be followed by
requirements to revise product labeling.
The amended regulation does not
require agriculture aviators to wear
gloves when entering or exiting an
aircraft. The option of whether to wear
gloves is at the discretion of the pilot,
subject to the Agency’s authority, as
stated above, to determine on a case-by-
case basis when the use of gloves should
be required or prohibited on the
pesticide product labeling. The Agency
emphasizes that today’s action is not
intended to alter the requirement of 40
CFR 170.240 for wearing gloves during
loading, mixing, and other pesticide-
handling operations associated with
aircraft used to apply pesticides.

IV. Final Rule

After considering the comments
received in response to the proposed
rule, the Agency is issuing this final rule
because EPA believes that these changes
will reduce the costs of compliance and
will increase regulatory flexibility
without increasing potential risks. Only
two modifications to the original
proposal have been made: (1) To allow
glove liners to be used for up to 10
hours in a 24-hour period, rather than
the 8 hours in the proposed rule; and (2)
to add language that contaminated
gloves must be disposed of in
accordance with Federal, State, or local
requirements.

V. FIFRA Review Requirements

In accordance with FIFRA section
25(a), this final rule was submitted to
the FIFRA Scientific Advisory Panel
(SAP), the Secretary of the U.S.
Department of Agriculture (USDA), and
appropriate Congressional Committees.
The SAP has waived its review of this
final rule, and no comments were
received from USDA or any of the
Congressional Committees.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866

Under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993),
this action is not a ““significant
regulatory action” subject to review by
the Office of Management and Budget
(OMB) because it does not meet any of
the criteria in section 3(f) of the
Executive Order. The option provided
under this rule is intended to provide a
reduced burden alternative to the
existing requirement. As such, if
utilized it is not expected to increase
requirements which would increase
costs to any person.

An economic analysis was not
performed for this rule because the
Agency determined that because the
rule is not a “significant regulatory
action,” performing an economic
analysis would involve considerable
time and resources and would not add
measurable value to the decisionmaking
process involved in this rulemaking.

B. Paperwork Reduction Act

This action does not contain any
information collection requirements
which require approval by OMB under
the Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
In determining whether a rule has a
significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the rule
on small entities.” 5 U.S.C. 603 and 604.
Thus, an agency may certify that a rule
will not have a significant economic
impact on a substantial number of small
entities if the rule relieves regulatory
burden, or otherwise has a positive
economic effect on all of the small
entities subject to the rule. EPA has
determined that this regulatory action
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does not impose any adverse economic
impacts on any small entities because
this rule provides regulatory relief and
regulatory flexibility. In addition, if
utilized by a business, the
implementation of the one option for
glove liners would not constitute a
significant cost to anyone, small or
large.

D. Unfunded Mandates Reform Act

Under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4), this action does not
contain a Federal mandate that may
result in expenditures of $100 million or
more for State, local, and tribal
governments, in the aggregate, or the
private sector in any 1 year. The costs
associated with this action are described
in the Executive Order 12866 section,
above. Therefore, this action is not
subject to the requirements of sections
202 and 205 of the UMRA.

E. Executive Order 13132

Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” This
final rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of governments specified in
Executive Order 13132. Thus, Executive
Order 13132 does not apply to this rule.

F. Executive Order 13175

As required by Executive Order
13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
6, 2000), EPA has determined that this
final rule does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175.

G. Executive Order 13211

This final rule is not subject to
Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) because it is not designated as
an ‘“‘economically significant”
regulatory action as defined by
Executive Order 12866, nor is it likely
to have any significant adverse effect on
the supply, distribution, or use of
energy.

H. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997) does
not apply to this final rule because this
action is not designated as an
“economically significant” regulatory
action as defined by Executive Order
12866 (see Unit XI.A.), nor does it
establish an environmental standard, or
otherwise have a disproportionate effect
on children.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act 0f 1995 (NTTAA), (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
and sampling procedures) that are
developed or adopted by voluntary
consensus standards bodies. This final
rule does not impose any technical
standards that would require EPA to
consider any voluntary consensus
standards.

J. Executive Order 12898

This rule does not have an adverse
impact on the environmental and health
conditions in low-income and minority
communities. Therefore, under
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994), the Agency has not
considered environmental justice-
related issues.

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and the Comptroller General of

the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).
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List of Subjects in 40 CFR Part 170

Environmental protection,
Administrative practice and procedure,
Labeling, Occupational safety and
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health, Pesticides and pests, Reporting
and recordkeeping requirements.

Dated: August 25, 2004.
Michael O. Leavitt,
Administrator.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 170—[AMENDED]

m 1. The authority citation for part 170
continues to read as follows:

Authority: 7 U.S.C. 136a, 136w.

m 2. Section 170.112 is amended by
revising paragraph (c)(4)(vii) to read as
follows:

§170.112 Entry restrictions.

* * * * *

(C) *  x %

(4) * % %

(vii)(A) Gloves shall be of the type
specified on the pesticide product
labeling. Gloves made of leather, cotton,
or other absorbent materials must not be
worn for early-entry activities, unless
gloves made of these materials are listed
as acceptable for such use on the
product labeling. If chemical-resistant
gloves with sufficient durability and
suppleness are not obtainable, leather
gloves may be worn on top of chemical-
resistant gloves. However, once leather
gloves have been worn for this use, they
shall not be worn thereafter for any
other purpose, and they shall only be
worn over chemical-resistant gloves.

(B) Separable glove liners may be
worn beneath chemical-resistant gloves,
unless the pesticide product labeling
specifically prohibits their use.
Separable glove liners are defined as
separate glove-like hand coverings made
of lightweight material, with or without
fingers. Work gloves made from
lightweight cotton or poly-type material
are considered to be glove liners if worn
beneath chemical-resistant gloves.
Separable glove liners may not extend
outside the chemical-resistant gloves
under which they are worn. Chemical-
resistant gloves with non-separable
absorbent lining materials are
prohibited.

(C) If used, separable glove liners
must be discarded immediately after a
total of no more than 10 hours of use or
within 24 hours of when first put on,
whichever comes first. The liners must
be replaced immediately if directly
contacted by pesticide. Used glove
liners shall not be reused. Contaminated
liners must be disposed of in
accordance with any Federal, State, or

local regulations.
* * * * *

m 3. Section 170.240 is amended by
revising paragraphs (c)(5) and (d)(6)(i) to
read as follows:

§170.240 Personal protective equipment.
* * * * *

(C] * * *

(5)(i) Gloves shall be of the type
specified on the pesticide product
labeling. Gloves made of leather, cotton,
or other absorbent materials may not be
worn while mixing, loading, applying,
or otherwise handling pesticides, unless
gloves made of these materials are listed
as acceptable for such use on the
product labeling.

(ii) Separable glove liners may be
worn beneath chemical-resistant gloves,
unless the pesticide product labeling
specifically prohibits their use.
Separable glove liners are defined as
separate glove-like hand coverings,
made of lightweight material, with or
without fingers. Work gloves made from
lightweight cotton or poly-type material
are considered to be glove liners if worn
beneath chemical-resistant gloves.
Separable glove liners may not extend
outside the chemical-resistant gloves
under which they are worn. Chemical-
resistant gloves with non-separable
absorbent lining materials are
prohibited.

(iii) If used, separable glove liners
must be discarded immediately after a
total of no more than 10 hours of use or
within 24 hours of when first put on,
whichever comes first. The liners must
be replaced immediately if directly
contacted by pesticide. Used glove
liners shall not be reused. Contaminated
liners must be disposed of in
accordance with any Federal, State, or

local regulations.
* * * * *

(d) * * *

(6) Aerial application—(i) Use of
gloves. The wearing of chemical-
resistant gloves when entering or
leaving an aircraft used to apply
pesticides is optional, unless such
gloves are required on the pesticide
product labeling. If gloves are brought
into the cockpit of an aircraft that has
been used to apply pesticides, the
gloves shall be kept in an enclosed
container to prevent contamination of
the inside of the cockpit.

* * * * *

[FR Doc. 04-19923 Filed 8—-31-04; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CC Docket Nos. 90-571 and 98-67; FCC
04-137]

Telecommunications Relay Services
and Speech-to-Speech Services for
Individuals With Hearing and Speech
Disabilities

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission addresses cost recovery
and other matters relating to the
provision of telecommunications relay
services (TRS) pursuant to Title IV of
the Americans with Disabilities Act of
1990 (ADA). This document is intended
to improve the overall effectiveness of
TRS to ensure that persons with hearing
and speech disabilities have access to
telecommunications networks that is
consistent with the goal of functional
equivalency mandated by Congress.

DATES: Effective October 1, 2004 except
for the amendment to § 64.604 (a)(4) of
the Commission’s rules, which contains
information collection requirements
under the Paperwork Reduction Act
(PRA) that are not effective until
approved by Office of Management and
Budget (OMB). Written comments by
the public on the new and modified
information collections are due
November 1, 2004. The Commission
will publish a document in the Federal
Register announcing the effective date
for that section.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554. In addition to
filing comments with the Secretary, a
copy of any comments on the
Paperwork Reduction Act (PRA)
information collection requirements
contained herein should be submitted to
Judith B. Herman, Federal
Communications Commission, Room 1—
C804, 445 12th Street, SW., Washington,
DC 20554, or via the Internet to Judith-
B.Herman@fcc.gov, and to Kristy L.
LaLoonde, OMB Desk Officer, Room
10234 NEOB, 725 17th Street, NW.,
Washington, DC 20503, via the Internet
to Kristy_L._LaLonde@omb.eop.gov, or
via fax at (202) 395-5167.

FOR FURTHER INFORMATION CONTACT:
Cheryl King, of the Consumer &
Governmental Affairs Bureau at (202)
418-2284 (voice), (202) 418-0416
(TTY), or e-mail Cheryl.King@fcc.gov.
For additional information concerning
the PRA information collection
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requirements contained in this
document, contact Judith B. Herman at
(202) 418-0214, or via the Internet at
Judith-B.Herman®@fcc.gov.

SUPPLEMENTARY INFORMATION: This
Report and Order, Order on
Reconsideration contains new or
modified information collection
requirements subject to the PRA of
1995, Public Law 104-13. These will be
submitted to the Office of Management
and Budget (OMB) for review under
section 3507(d) of the PRA. OMB, the
general public, and other Federal
agencies are invited to comment on the
new or modified information collection
requirements contained in this
proceeding. The Report and Order
addresses issues arising from
Telecommunications Relay Services and
Speech-to-Speech Services for
Individuals with Hearing and Speech
Disabilities, Cost Recovery
Memorandum Opinion and Order and
Further Notice of Proposed Rulemaking,
(TRS Cost Recovery MO&0O & FNPRM),
CC Docket No. 98-67, FCC 01-371, 16
FCC Rcd 22948, December 21, 2001;
published at 67 FR 4203, January 29,
2002 and 67 FR 4227, January 29, 2002;
Telecommunications Relay Services and
Speech-to-Speech Services for
Individuals with Hearing and Speech
Disabilities, Declaratory Ruling and
Further Notice of Proposed Rulemaking,
(IP Relay Declaratory Ruling & FNPRM),
CC Docket No. 98-67, FCC 02—-121, 17
FCC Rcd 7779, April 22, 2002;
published at 67 FR 39863 , June 11,
2002 and 67 FR 39929, June 11, 2002;
Telecommunications Relay Services and
Speech-to-Speech Services for
Individuals with Hearing and Speech
Disabilities, Second Report and Order
and Notice of Proposed Rulemaking,
(Second Improved TRS Order & NPRM),
CC Docket 98-67,CG Docket 03—-123,
FCC 03-112, 18 FCC Rcd 12379, June
17, 2003; published at 68 FR 50973,
August 25, 2003 and 68 FR 50993,
August 25, 2003; Telecommunications
Relay Services and Speech-to-Speech
Services for Individuals with Hearing
and Speech Disabilities, (VRS Waiver
Order), CC Docket 98-67, DA 01-3029,
17 FCC Red 157, December 31, 2001;
Sprint Petition for Declaratory Ruling,
(711 Petition), CC Docket 98—67, filed
May 27, 2003; Hands on Sign Language
Services, Inc., Application for
Certification as an Eligible VRS
Provider, Request for Expedited
Processing and Request for Temporary
Certification During Processing (Hands
on Application), CC Docket 98-67, filed
August 30, 2002; and Communication
Services for the Deaf, Petition for
Limited Waiver and Request for

Expedited Relief, (CSD Petition), CC
Docket 98-67, filed June 12, 2003. The
Order on Reconsideration resolves
petitions filed against the
Telecommunications Relay Services and
Speech-to-Speech Services for
Individuals with Hearing and Speech
Disabilities, (Bureau TRS Order), CC
Docket 98-67, DA 03-2111, 18 FCC Rcd
12823, June 30, 2003; Second Improved
TRS Order & NPRM; and the
Telecommunications Relay Services and
the Americans with Disabilities Act of
1990, (Coin Sent-Paid Fifth Report and
Order), CC Docket 90-571, FCC 02-269,
17 FCC Rcd 21233, October 25 2003;
published at 68 FR 6352, February 7,
2003 and 68 FR 8553, February 24,
2003. Copies of any subsequently filed
documents in this matter will be
available for public inspection and
copying during regular business hours
at the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC 20554.
The complete text of this decision may
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc. (BCPI), Portals II, 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554. Customers may
contact BCPI, Inc. at their Web site:
http://www.bcpiweb.com or call 1-800—
378-3160. To request materials in
accessible formats for people with
disabilities (Braille, large print,
electronic files, audio format), send an
e-mail to fcc504@fcc.gov or call the
Consumer & Governmental Affairs
Bureau at (202) 418—0530 (voice) or
(202) 418-0432 (TTY). This Report and
Order, Order on Reconsideration can
also be downloaded in Word and
Portable Document Format (PDF) at:
http://www.fcc.gov/cgb/dro.

Paperwork Reduction Act of 1995
Analysis

This Report and Order, Order on
Reconsideration contains new or
modified information collection
requirements. The Commission, as part
of its continuing effort to reduce
paperwork burdens, invites the general
public to comment on the information
collection requirements contained in the
Report and Order, Order on
Reconsideration as required by the
Paperwork Reduction Act (PRA) of
1995, Public Law 104—13. Public and
agency comments are due November 1,
2004. In addition, the Commission notes
that pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we previously sought specific comment
on how to Commission might “further
reduce the information collection
burden for small business concerns with

fewer than 25 employees.” In this
present document, we have assessed the
effects of the new rule changes that
clarify many of the current requirements
for TRS providers which impose new
and/or modified reporting requirements
for TRS providers, and find that most
TRS providers are not small entities,
and are either interexchange carriers or
incumbent local exchange carriers, with
very few exceptions. The Commission
refrained from requiring features such as
interrupt functionality and talking
return call because comments expressed
concern that such features might be cost
prohibitive, and might be unduly
burdensome to the TRS provider and
the TRS user. This Report and Order
adopts rules that will improve the
effectiveness of TRS and ensure access
to telecommunications networks for
persons with hearing and speech
disabilities while imposing the least
necessary regulation. Because such cost-
prohibitive and unduly burdensome
measures were rejected by the
Commission, no arbitrary and unfair
burdens are thereby imposed on smaller
entities.

Synopsis

In this Report and Order, Order on
Reconsideration, the Commission
addresses cost recovery and other
matters relating to the provision of
telecommunications relay services
(TRS) pursuant to Title IV of the
Americans with Disabilities Act of 1990
(ADA). The Report and Order addresses:
(1) Cost recovery issues arising from the
TRS Cost Recovery MO&O &FNPRM; (2)
cost recovery issues arising from the IP
Relay Declaratory Ruling & FNPRM,; (3)
issues arising from the Notice of
Proposed Rulemaking contained in the
Second Improved TRS Order & NPRM;
(4) petitions seeking extension of the
waivers set forth in the VRS Waiver
Order; (5) the 711 Petition; (6) the
petition by a provider of VRS for
“certification” as a TRS provider
eligible to receive compensation from
the Interstate TRS Fund; and (7) the
petition for limited waiver concerning
Video Relay Service (VRS) and
interpreting in state legal proceedings.
The Order on Reconsideration addresses
petitions for reconsideration of three
TRS matters: (1) the petitions for
reconsideration of the June 30, 2003
Bureau TRS Order with respect to the
per-minute compensation rate for VRS;
(2) the Second Improved TRS Order &
NPRM; and (3) the Coin Sent-Paid Fifth
Report & Order.
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Final Regulatory Flexibility Analysis
(CG Docket No. 03-123)

As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), (see 5 U.S.C. 603; the RFA, see
5 U.S.C. 601-612, has been amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA), Public Law 14—-121, Title II,
110 Statute 857 (1996)), an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated in the notice of
proposed rulemaking (NPRM) to which
this Report and Order responds.
Telecommunication Relay Services and
Speech-to-Speech Services for
Individuals with Hearing and Speech
Disabilities, Second Report and Order,
Order on Reconsideration, and Notice of
Proposed Rulemaking, CC Docket No.
98-67, CG Docket No. 03—123, FCC 03—
112, 18 FCC Red 12379 (June 17, 2003)
(Second Improved TRS Order & NPRM).
The Commission sought written public
comment on the proposals in the NPRM
section of the Second Improved TRS
Order & NPRM, including comment on
the IRFA incorporated in that
proceeding. The comments we have
received discuss only the general
recommendations, not the IRFA. This
present Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA.
See 5 U.S.C. 604. We also expect that we
could certify the Report and Order
under 5 U.S.C. 605 because it appears
that only one TRS provider is likely a
small entity (because it is a non-profit
organization). Therefore, there are not a
substantial number of small entities that
may be affected by our action.

Need for, and Objective of, This Report
and Order

This proceeding was generally
initiated to establish technological
advancements that could improve the
level and quality of service provided
through TRS for the benefit of the
community of TRS users. This
proceeding would ensure compliance
with the requirement that
telecommunications relay services
(TRS) users have access to telephone
services that are functionally equivalent
to those available to individuals without
hearing or speech disabilities. The
intent of the proposed rules is to
improve the overall effectiveness of
TRS, and to improve the Commission’s
oversight of certified state TRS programs
and our ability to compel compliance
with the federal mandatory minimum
standards for TRS.

The Commission issued the NPRM in
the Second Improved TRS Order &
NPRM to seek public comment on
technological advances that could

improve the level and quality of service
provided through TRS for the benefit of
TRS users. In doing so, the Commission
sought to enhance the quality of TRS
and broaden the potential universe of
TRS users, consistent with Congress’s
direction under 47 U.S.C. 225(d)(2) that
TRS regulations encourage the use of
existing technology and not discourage
or impair the development of improved
technology. The Commission sought
comment on: (1) Whether, in times of
emergency, TRS services should be
made available on the same basis as
telephone services for the general
public, and whether the Commission’s
rules should be amended to provide for
continuity of operation for TRS facilities
in the event of an emergency; (2)
whether additional requirements were
necessary for ensuring the security of IP
Relay transmissions; (3) how TRS
facilities might determine the
appropriate PSAP to call when receiving
an emergency 711 call via a wireless
device; (4) whether wireless carriers
should be required to transmit Phase I
or Phase II E-911 information to TRS
facilities; (5) whether certain additional
features, services, or requirements
should be required, namely non-shared
language TRS, speed of answer and call
set-up times for the various forms of
TRS, use of communication access real-
time translation (CART), interrupt
functionality, LEC offerings, talking
return call, speech recognition
technology, improved transmission
speeds, and additional TTY protocols;
(6) issues concerning increasing public
access to information and outreach; and
(7) procedures for determining
eligibility payments from the Interstate
TRS Fund. The intent of the proposed
rules is to improve the overall
effectiveness of TRS, and to improve the
Commission’s oversight of certified state
TRS programs and our ability to compel
compliance with the federal mandatory
minimum standards for TRS.

In this Report and Order, the
Commission establishes new rules and
amends existing rules governing TRS to
further advance the functional
equivalency mandate of section 225.
First, the Commission adopts the per
minute reimbursement methodology for
IP Relay. Second, the Commission
requires that TRS providers offer
anonymous call rejection, call
screening, and preferred call-forwarding
to the extent that such features are
provided by the subscriber’s LEC and
the TRS facility possesses the necessary
technology to pass through the
subscriber’s Caller ID information to the
LEC. Third, the Commission grants VRS
waiver requests of the following TRS

mandatory minimum requirements: (1)
Types of calls that must be handled; (2)
emergency call handling; (3) speed of
answer; (4) equal access to
interexchange carriers; (5) pay-per-call
services; (6) voice initiated calls—VCO
and HCO; (7) provision of STS and
Spanish Relay. Fourth, the Commission
amends the definition of “711” by
deleting the words “all types of”’ from
the definition, in order to clarify its
meaning. Fifth, in the Order on
Reconsideration, the Commission
adopts the interim TRS compensation
rates for traditional TRS, IP Relay and
STS that were established in the Bureau
TRS Order. See Bureau TRS Order. The
Commission also adopts a compensation
rate for VRS that increases the interim
rate established in the Bureau TRS
Order. Sixth, the Commaission has
amended the definition for an
“appropriate” PSAP to be either a PSAP
that the caller would have reached if he
had dialed 911 directly, or a PSAP that
is capable of enabling the dispatch of
emergency services to the caller in an
expeditious manner. These amended
and new rules will improve the overall
effectiveness of TRS to ensure that
persons with hearing and speech
disabilities have access to
telecommunications networks that is
consistent with the goal of functional
equivalency mandated by Congress. No
changes were made to the following
items proposed in the NPRM: (1)
Whether, in times of emergency, TRS
services should be made available on
the same basis as telephone services for
the general public, and whether the
Commission’s rules should be amended
to provide for continuity of operation
for TRS facilities in the event of an
emergency; (2) whether additional
requirements are necessary for ensuring
the security of IP Relay transmissions;
(3) whether wireless carriers should be
required to transmit Phase I or Phase II
E—-911 information to TRS facilities; (4)
whether certain additional features,
services or requirements should be
required for non-shared language TRS,
speed of answer and call set-up times
for the various forms of TRS, use of
communication access real-time
translation (CART), interrupt
functionality, talking return call, speech
recognition technology, improved
transmission speeds, and additional
TTY protocols; (5) issues concerning
increasing public access to information
and outreach; and (6) procedures for
determining eligibility payments from
the Interstate TRS Fund.
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Summary of Significant Issues Raised by
Public Comments in Response to the
IRFA

No comments were filed directly in
response to the IRFA in this proceeding.
Furthermore, no small business issues
were raised in the comments. The
Commission has nonetheless considered
the potential significant economic
impact of the rules on small entities
and, as discussed below, has concluded
that the rules adopted may impose some
economic burden on at least one small
entity that is a TRS provider.
Accordingly, in consideration of this
small entity and other small entities that
may be similarly situated, we issue this
final regulatory flexibility analysis
rather than issue a final regulatory
flexibility certification.

Description and Estimate of the Number
of Small Entities to Which the Rules
Will Apply

The RFA directs agencies to provide
a description of and, where feasible, an
estimate of the number of small entities
that may be affected by the rules
adopted herein. 5 U.S.C. 604(a)(3). The
RFA defines the term “small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and ‘“small governmental jurisdiction.”
5 U.S.C. 601(6). In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act. 5 U.S.C.
601(3) (incorporating by reference the
definition of “small business concern”
in 15 U.S.C. 632). Pursuant to the 5
U.S.C. 601(3), the statutory definition of
a small business applies ‘“‘unless an
agency, after consultation with the
Office of Advocacy of the Small
Business Administration and after
opportunity for public comment,
establishes one or more definitions of
such term which are appropriate to the
activities of the agency and publishes
such definition(s) in the Federal
Register.” A small business concern is
one which: (1) Is independently owned
and operated; (2) is not dominant in its
field of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).
15 U.S.C. 632. A small organization is
generally “any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.” 5 U.S.C. 601(4).

Below, we further describe and
estimate the number of small entity
licensees and regulatees that, in theory,
may be affected by these rules. For some
categories, the most reliable source of
information available at this time is data
the Commission publishes in its Trends

in Telephone Service Report. FCC,
Wireline Competition Bureau, Industry
Analysis and Technology Division,
“Trends in Telephone Service” at Table
5.3, Page 5-5 (Aug. 2003) (Trends in
Telephone Service). This source uses
data that are current as of December 31,
2001.

Incumbent Local Exchange Carriers.
Neither the Commission nor the SBA
has developed a size standard
specifically directed toward providers of
incumbent local exchange service. The
closest applicable size standard under
the SBA rules is for Wired
Telecommunications Carriers. 13 CFR
121.201, NAICS Code 517110. This
provides that such a carrier is small
entity if it employs no more than 1,500
employees. Commission data from 2001
indicate that there are 1,337 incumbent
local exchange carriers, total, with
approximately 1,032 having 1,500 or
fewer employees. Trends in Telephone
Service at Table 5.3. The small carrier
number is an estimate and might
include some carriers that are not
independently owned and operated; we
are therefore unable at this time to
estimate with greater precision the
number of these carriers that would
qualify as small businesses under
SBA’s. Therefore, the majority of
entities in these categories are small
entities.

Small Incumbent Local Exchange
Carriers. We have included small
incumbent local exchange carriers in
this present RFA analysis. As noted
above, a “small business” under the
RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a telephone communications
business having 1,500 or fewer
employees), and “‘is not dominant in its
field of operation.” 15 U.S.C. 632. The
SBA’s Office of Advocacy contends that,
for RFA purposes, small incumbent
local exchange carriers are not dominant
in their field of operation because any
such dominance is not “national” in
scope. Letter from Jere W. Glover, Chief
Counsel for Advocacy, SBA, to William
E. Kennard, Chairman, FCC (May 27,
1999). The Small Business Act contains
a definition of “small-business
concern,” which the RFA incorporates
into its own definition of ‘“‘small
business.” See 15 U.S.C. 632(a) (Small
Business Act); 5 U.S.C. 601(3) (RFA).
SBA regulations interpret “small
business concern” to include the
concept of dominance on a national
basis. 13 CFR 121.102(b). We have
therefore included small incumbent
local exchange carriers in this RFA
analysis, although we emphasize that
this RFA action has no effect on
Commission analyses and

determinations in other, non-RFA
contexts.

Interexchange Carriers. Neither the
Commission nor the SBA has developed
a small business size standard
specifically directed toward providers of
interexchange service. The closest
applicable size standard under the SBA
rules is for Wired Telecommunications
Carriers. 13 CFR 121.201, NAICS Code
517110. This provides that such a
carrier is small entity if it employs no
more than 1,500 employees.
Commission data from 2001 indicate
that there are 261 interexchange
carriers, total, with approximately 223
having 1,500 or fewer employees.
Trends in Telephone Service at Table
5.3. The small carrier number is an
estimate and might include some
carriers that are not independently
owned and operated; we are therefore
unable at this time to estimate with
greater precision the number of these
carriers that would qualify as small
businesses under SBA’s size standard.
Consequently, we estimate that there are
no more than 223 interexchange carriers
that are small businesses possibly
affected by our action.

TRS Providers. Neither the
Commission nor the SBA has developed
a definition of “small entity”
specifically directed toward providers of
telecommunications relay services
(TRS). Again, the closest applicable size
standard under the SBA rules is for
Wired Telecommunications Carriers. 13
CFR 121.201, NAICS Code 517110.
Currently, there are 10 interstate TRS
providers, which consist of
interexchange carriers, local exchange
carriers, state-managed entities, and
non-profit organizations. The
Commission estimates that at least one
TRS provider is a small entity under the
applicable size standard. The FCC notes
that these providers include several
large interexchange carriers and
incumbent local exchange carriers.
Some of these large carriers may only
provide TRS service in a small area but
they nevertheless are not small business
entities. MCI (WorldCom), for example,
provides TRS in only a few states but is
not a small business. Consequently, the
FCC estimates that at least one TRS
provider is a small entity that may be
affected by our action.

Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

Reporting and Recordkeeping. This
Report and Order may involve new
mandatory reporting requirements.
First, the Commission requires that TRS
providers offer anonymous call
rejection, call screening, and preferred
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call-forwarding to the extent that such
features are provided by the subscriber’s
LEC and the TRS facility possesses the
necessary technology to pass through
the subscriber’s Caller ID information to
the LEC. However, the Commission does
not adopt specific requirements for the
functionality of these features. We
anticipate that TRS providers will offer
these features to the extent, and in a
manner, that is best suited to their
facilities. Second, the Commission
granted waiver requests of the
Commission’s mandatory minimum
standards for VRS, providing that VRS
providers submit annual reports to the
Commission. The report must be in
narrative form detailing; (1) the
provider’s plan or general approach to
meeting the waiver standards; (2) any
additional costs that would be required
to meet the standards; (3) the
development of any new technology
that may affect the particular waivers;
(4) the progress made by the provider to
meet the standard; (5) the specific steps
taken to resolve any technical problems
that prohibit the provider from meeting
the standards; and (6) any other factors
relevant to whether the waivers should
continue in effect. The report may be
combined with the existing VRS/IP
Relay reporting requirements scheduled
to be submitted annually to the
Commission on April 16th of each year.
All such compliance requirements will
affect small and large entities equally,
with no arbitrary, unfair or undue
burden for small entities.

Other Compliance Requirements. The
rules adopted in this Report and Order
require that TRS facilities route
emergency TRS calls to either a PSAP
that the caller would have reached if he
had dialed 911 directly, or a PSAP that
is capable of enabling the dispatch of
emergency services to the caller in an
expeditious manner to the designated
PSAP to which a direct voice call from
a non-TRS number would be delivered.
Furthermore, the rules require that TRS
facilities provide certain technological
features including: anonymous call
rejection, call screening, and preferred
call-forwarding. These rules will affect
TRS providers. All such compliance
requirements will affect small and large
entities equally, with no arbitrary,
unfair or undue burden for small
entities.

Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among

others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. See 5 U.S.C.
603(c)(1)—(c)(4).

One of the main purposes of this
Report and Order and Order on
Reconsideration is to clarify many of the
current requirements for TRS providers.
The Report and Order and Order on
Reconsideration impose new and/or
modified reporting requirements for
TRS providers. In addition, they impose
new service requirements. Because
these new service requirements are
similar to services currently being
offered, the Commission expects a
minimal impact on small business.
First, the Commission permanently
adopts the per minute reimbursement
methodology for IP Relay. The per-
minute reimbursement methodology
simplifies the compliance and reporting
requirements for small entities by
permanently adopting the interim
methodology. Second, the Commission
requires that TRS providers offer
anonymous call rejection, call
screening, and preferred call-forwarding
to the extent that such features are
provided by the subscriber’s LEC and to
the extent that the TRS facility will
possess the necessary technology to pass
through the subscriber’s Caller ID
information to the LEC. This new
requirement does not adversely impact
small business entities because these
features are only required where it is
technologically feasible to do so; the
Commission does not require providers
to purchase new equipment or upgrade
their equipment to accommodate these
new requirements. Third, the
Commission grants waiver requests of
several TRS mandatory minimum
requirements for VRS service. These
standards were waived because the
Commission determined that they were
either technologically infeasible,
extremely difficult to comply with given
the infancy of the service, or they were
more closely related to verbal
communication, as opposed to a visual
service. Furthermore, these waivers
consolidate the reporting requirements
for providers, and ensure that VRS
facilities are only responsible for those
rules that are technologically feasible.
Therefore, these waivers have no
adverse impact on small businesses.

Fourth, the Commission amends the
definition of “711” by deleting the
words “all types of”” from the definition,
in order to clarify its meaning. This rule
clarifies the definition of 711, thereby
simplifying the application of the rule
for TRS providers. This clarification has
no adverse impact on small entities but,
on the contrary, will benefit all entities
equally. Fifth, in the Order on
Reconsideration, the Commission
adopts the interim TRS compensation
rates for traditional TRS, IP Relay, and
STS for the 2003-2004 fund year that
were established in the Bureau TRS
Order, and are effective from June 30,
2003, through the June 30, 2004, end of
fund year. The Commission also adopts
a compensation rate for VRS that
increases the interim rate established in
the Bureau TRS Order; the new rate is
effective from September 1, 2003,
through June 30, 2004. The new VRS
compensation rate was established after
review of supplemental expense and
service data filed with the TRS
administrator. The per-minute
reimbursement methodology takes into
account the projected cost and demand
data of all TRS providers for a given
service. Therefore, it does not unduly
burden small businesses. Sixth, the
Commission has amended the definition
for an “appropriate”” PSAP to be either
a PSAP that the caller would have
reached if he had dialed 911 directly, or
a PSAP that is capable of enabling the
dispatch of emergency services to the
caller in an expeditious manner. The
revision of this rule simplifies the
ability of TRS providers to comply with
the Commission’s emergency call
handling requirement for TRS. The
revision has no adverse impact on small
entities.

Currently, most TRS providers are not
small entities, and are either
interexchange carriers or incumbent
local exchange carriers, with very few
exceptions. The Commission refrained
from requiring features such as interrupt
functionality and talking return call
because commenters expressed concern
that such features might be cost
prohibitive, and might be unduly
burdensome to the TRS provider and
the TRS user. This Report and Order
adopts rules that will improve the
effectiveness of TRS and ensure access
to telecommunications networks for
persons with hearing and speech
disabilities while imposing the least
necessary regulation. Because such cost-
prohibitive and unduly burdensome
measures were rejected by the
Commission, no arbitrary and unfair
burdens are thereby imposed on smaller
entities.
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Report to Congress

The Commission will send a copy of
the Report and Order, Order on
Reconsideration, including this FRFA,
in a report to be sent to Congress
pursuant to the Congressional Review
Act. See 5 U.S.C. 801(a)(1)(A). In
addition, the Commission will send a
copy of the Report and Order, including
this FRFA, to the Chief Counsel for
Advocacy of the Small Business
Administration. A copy of the Report
and Order, Order on Reconsideration
and FRFA (or summaries thereof) will
also be published in the Federal
Register. See 5 U.S.C. 604(b).

Ordering Clauses

Accordingly, pursuant to the
authority contained in sections 1,2, 4(i),
4(j), 201-205, 218, and 225 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, 154(i),
154(j), 201-205, 218, and 225, this
Report and Order, Order on
Reconsideration are adopted, and part
64 of Commission’s rules is amended as
set forth in the rule changes.

Hamilton’s Petition for Waiver
Extension is granted to the extent
indicated herein.

Hands On’s Petition for Waiver is
granted to the extent indicated herein.

Sprint’s Petition for Declaratory
Ruling, CC Docket No. 98-67 (filed May
27, 2003) (711 Petition) is granted as
provided herein.

Hands On’s Application for
Certification as an Eligible VRS Provider
(filed August 30, 2002) (Hands On
Application) is dismissed without
prejudice.

Communication Services for the Deaf,
Petition for Limited Waiver and Request
for Expedited Relief, CC Docket 98—67
(filed June 12, 2003) (CSD Petition) is
denied as provided herein.

The petitions of AT&T, CSD, Hands
On, Sorenson, and Sprint for
reconsideration of the Bureau TRS
Order are denied.

The Interstate TRS Fund shall
compensate VRS providers at the rate of
$8.854 per completed interstate or
intrastate conversation minute, which
rate shall apply to the provision of
eligible VRS services by eligible VRS
providers effective September 1, 2003.

Interim per-minute compensation
rates set forth in the Bureau TRS Order
for traditional TRS, IP Relay, and STS
are hereby adopted as the final
compensation rates for such services for
the period July 1, 2003, through June 30,
2004. These rates are $1.368 per
completed interstate conversation
minute for traditional TRS and per
completed interstate or intrastate

conversation minute for IP Relay; and
$2.445 per completed interstate
conversation minute for STS.

Except as otherwise specifically
provided herein, the Bureau TRS Order
is affirmed.

Petitions for reconsideration of
Telecommunication Relay Services and
the Americans with Disabilities Act of
1990, Fifth Report and Order, CC Docket
No. 90-571, FCC 02-269, 17 FCC Rcd
21233 (Oct. 25, 2002) (Coin Sent-Paid
Fifth Report & Order) are denied as
provided herein.

Petitions for reconsideration of
Telecommunication Relay Services and
Speech-to-Speech Services for
Individuals with Hearing and Speech
Disabilities, Second Report and Order,
CC Docket No. 98-67, FCC 03—-112, 18
FCC Rcd 12379 (June 17, 2003) (Second
Improved TRS Order) are granted to the
extent indicated herein.

Amendments to §§ 64.601 through
64.605 of the Commission’s rules are
adopted, effective October 1, 2004
except § 64.604 (a)(4) of the
Commission’s rules which contains
information collection requirement
under the Paperwork Reduction Act
(PRA), that are not effective until
approved by Office of Management and
Budget (OMB). The Commission will
publish a document in the Federal
Register announcing the effective date
for that section.

The Commission’s Consumer &
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order, Order on
Reconsideration, including the Final
Regulatory Flexibility Analysis to the
Chief Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 64

Telecommunications, Individuals
with disabilities, Reporting and
recordkeeping requirements.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the
preamble, the Federal Communications
amends 47 CFR part 64 as follows:

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

m 1. The authority citation for part 64
continues to read as follows:

Authority: 47 U.S.C. 154, 254(k); secs.
403(b)(2)(B), (c), Public Law 104-104, 110
Stat. 56. Interpret or apply 47 U.S.C. 201,
218, 225, 226, 228, and 254(k) unless
otherwise noted.

m 2. Section 64.601 is amended by
revising paragraph (1) to read as follows:

§64.601 Definitions.

* * * * *

(1) 711. The abbreviated dialing code
for accessing relay services anywhere in
the United States.

* * * * *

m 3. Section 64.604 is amended by
revising paragraphs (a)(4), (c)(5)(iii)(B)
and (c)(5)(iii)(I) to read as follows:

§64.604 Mandatory minimum standards.

* * * * *

(a) * % %

(4) Handling of emergency calls.
Providers must use a system for
incoming emergency calls that, at a
minimum, automatically and
immediately transfers the caller to the
nearest Public Safety Answering Point
(PSAP). An appropriated PSAP is either
a PSAP that the caller would have
reached if he had dialed 911 directly, or
a PSAP that is capable of enabling the
dispatch of emergency services to the
caller in an expeditious manner.

* * * * *

(C) * Kk %
(5) * *x %
(111) * % %

(B) Contribution computations.
Contributors’ contribution to the TRS
fund shall be the product of their
subject revenues for the prior calendar
year and a contribution factor
determined annually by the
Commission. The contribution factor
shall be based on the ratio between
expected TRS Fund expenses to
interstate end-user telecommunications
revenues. In the event that contributions
exceed TRS payments and
administrative costs, the contribution
factor for the following year will be
adjusted by an appropriate amount,
taking into consideration projected cost
and usage changes. In the event that
contributions are inadequate, the fund
administrator may request authority
from the Commission to borrow funds
commercially, with such debt secured
by future years’ contributions. Each
subject carrier must contribute at least
$25 per year. Carriers whose annual
contributions total less than $1,200
must pay the entire contribution at the
beginning of the contribution period.
Service providers whose contributions
total $1,200 or more may divide their
contributions into equal monthly
payments. Carriers shall complete and
submit, and contributions shall be based
on, a “Telecommunications Reporting
Worksheet” (as published by the
Commission in the Federal Register).
The worksheet shall be certified to by an
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officer of the contributor, and subject to
verification by the Commission or the
administrator at the discretion of the
Commission. Contributors’ statements
in the worksheet shall be subject to the
provisions of section 220 of the
Communications Act of 1934, as
amended. The fund administrator may
bill contributors a separate assessment
for reasonable administrative expenses
and interest resulting from improper
filing or overdue contributions. The
Chief of the Consumer & Governmental
Affairs Bureau may waive, reduce,
modify or eliminate contributor
reporting requirements that prove
unnecessary and require additional
reporting requirements that the Bureau
deems necessary to the sound and
efficient administration of the TRS
Fund.

* * * * *

(I) Information filed with the
administrator. The administrator shall
keep all data obtained from contributors
and TRS providers confidential and
shall not disclose such data in
company-specific form unless directed
to do so by the Commission. Subject to
any restrictions imposed by the Chief of
the Consumer & Governmental Affairs
Bureau, the TRS Fund administrator
may share data obtained from carriers
with the administrators of the universal
support mechanisms (See 47 CFR
54.701 of this chapter), the North
American Numbering Plan
administration cost recovery (See 47
CFR 52.16 of this chapter), and the long-
term local number portability cost
recovery (See 47 CFR 52.32 of this
chapter). The TRS Fund administrator
shall keep confidential all data obtained
from other administrators. The
administrator shall not use such data
except for purposes of administering the
TRS Fund, calculating the regulatory
fees of interstate common carriers, and
aggregating such fee payments for
submission to the Commission. The
Commission shall have access to all data
reported to the administrator, and
authority to audit TRS providers.
Contributors may make requests for
Commission nondisclosure of company-
specific revenue information under
§0.459 of this chapter by so indicating
on the Telecommunications Reporting
Worksheet at the time that the subject
data are submitted. The Commission
shall make all decisions regarding
nondisclosure of company-specific
information.

* * * * *

m 4. Section 64.605 is amended by
revising paragraph (a) to read as follows:

§64.605 State certification.

(a) State documentation. Any state,
through its office of the governor or
other delegated executive office
empowered to provide TRS, desiring to
establish a state program under this
section shall submit, not later than
October 1, 1992, documentation to the
Commission addressed to the Federal
Communications Commission, Chief,
Consumer & Governmental Affairs
Bureau, TRS Certification Program,
Washington, DC 20554, and captioned
“TRS State Certification Application.”
All documentation shall be submitted in
narrative form, shall clearly describe the
state program for implementing
intrastate TRS, and the procedures and
remedies for enforcing any requirements
imposed by the state program. The
Commission shall give public notice of
states filing for certification including

notification in the Federal Register.
* * * * *

[FR Doc. 04-19955 Filed 8—31—-04; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[ET Docket No. 01-75; FCC 02-298]
Broadcast Auxiliary Service Rules

AGENCY: Federal Communications
Commission.

ACTION: Correcting amendment.

SUMMARY: On November 13, 2002, the
Commission released a Report and
Order in the matter of Broadcast
Auxiliary Service Rules. This document
contains corrections to the final
regulations that appeared in the Federal
Register of March 17, 2003 (68 FR
12744). A “correcting amendment” also
appeared in the Federal Register of July
22,2004 (69 FR 43772).

DATES: Effective September 1, 2004.

FOR FURTHER INFORMATION CONTACT: Ted
Ryder, Office of Engineering and
Technology, (202) 418-2803.

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are the
subject of this correction relate to
Broadcast Auxiliary Service Rules under
§73.3598 of the rules.

Need for Correction

As published, the final regulations
contain an error, which requires
immediate correction.

List of Subjects in 47 CFR Part 73

Communications equipment, Radio,
Reporting and recordkeeping
requirements, Television.

m Accordingly, 47 CFR part 73 is
corrected by making the following
correcting amendment:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

m 2. Section 73.3598 is amended by
revising paragraph (a) to read as follows:

§73.3598 Period of construction.

(a) Each original construction permit
for the construction of a new TV, AM,
FM or International Broadcast; low
power TV; TV translator; TV booster;
FM translator; or FM booster station, or
to make changes in such existing
stations, shall specify a period of three
years from the date of issuance of the
original construction permit within
which construction shall be completed
and application for license filed. Each
original construction permit for the
construction of a new LPFM station
shall specify a period of eighteen
months from the date of issuance of the
construction permit within which
construction shall be completed and

application for license filed.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 04—-19894 Filed 8—31—04; 8:45 am]|
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 171
[Docket No. RSPA-00-7762 (HM—206C)]
RIN 2137-AD29

Hazardous Materials: Availability of
Information for Hazardous Materials
Transported by Aircraft

AGENCY: Research and Special Programs
Administration (RSPA), Department of
Transportation (DOT).

ACTION: Interim Final Rule; extension of
compliance date.

SUMMARY: This interim final rule
extends the compliance date of the
notification and record retention
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requirements for aircraft operators
transporting hazardous materials. On
March 25, 2003 RSPA published a final
rule that requires an aircraft operator
transporting a hazardous material to
assure that information on the
hazardous material carried aboard the
aircraft is available to emergency
responders through sources other than
the flight crew. This interim final rule
extends the October 1, 2004 mandatory
compliance date to April 1, 2005.

DATES: Effective Date: The effective date
of these amendments is September 1,
2004.

Comments: Submit comments by
October 1, 2004. To the extent possible,
we will consider late-filed comments as
we develop a final rule.

ADDRESSES: You may submit comments
[identified by DOT DMS Docket Number
RSPA 00-7762 (HM—-206C)] by any of
the following methods:

e Web Site: http://dms.dot.gov.
Follow the instructions for submitting
comments on the DOT electronic docket
site.

e Fax: (202) 493-2251.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
PL—-401, Washington, DC 20590-0001.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Identifcation
Number (RIN) for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
Public Participation heading of the
SUPPLEMENTARY INFORMATION section of
this document. Note that all comments
received will be posted without change,
to http://dms.dot.gov, including any
personal information provided. Please
see the Privacy Act heading under
Regulatory Analyses and Notices.

Docket: For access to the docket to
read background documents and
comments received, go to http://
dms.dot.gov at any time or to Room PL—
401 on the plaza level of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT: ]ohn
A. Gale or Gigi Corbin, Office of
Hazardous Materials Standards,

telephone (202) 366—8553, Research and
Special Programs Administration, U.S.
Department of Transportation, 400
Seventh Street, SW., Washington, DC
20590-0001.

SUPPLEMENTARY INFORMATION:
I. Background

On March 25, 2003, the Research and
Special Programs Administration
(RSPA, we) published a final rule under
this docket (68 FR 14341) amending the
Hazardous Materials Regulations to
require an aircraft operator to: (1) Place
a telephone number, that can be
contacted during an in-flight emergency
to obtain information about any
hazardous materials aboard the aircraft,
on the notification of pilot-in-command
or in the cockpit of the aircraft; (2)
retain and provide upon request a copy
of the notification of pilot-in-command,
or the information contained in it, at the
aircraft operator’s principal place of
business, or the airport of departure, for
90 days, and at the airport of departure
until the flight leg is completed; and (3)
make readily accessible, and provide
upon request, a copy of the notification
of pilot-in-command, or the information
contained in it, at the planned airport of
arrival until the flight leg is completed.
Currently under the HMR, the
notification and record retention
requirements become mandatory on
October 1, 2004.

On June 22, 2004 the Air Transport
Association (ATA) requested that RSPA
extend the compliance date from
October 1, 2004 to April 1, 2005 to
allow its member air carriers additional
time to prepare for and implement these
new requirements. ATA stated that most
of its members have decided to
automate the notification and record
retention requirements of Docket HM—
206C because automation will better
serve the safety purposes of the rule.
ATA goes on to say that automation
requires extensive reprogramming of air
carriers’ existing systems as well as a
significant initial investment of time
and resources; that, once programming
solutions are devised, they must be
tested by the carrier over its nation-wide
or world-wide system; and that air
carriers must also develop training
materials and train employees in the
new applications and procedures. ATA
states that delay of the compliance date
will enable carriers to complete these
preparations and achieve an orderly
transition to the automated methods.
RSPA agrees that delaying the
compliance date on this rulemaking is
in the public interest. Because there is
insufficient time to provide an
opportunity for public comment in

response to a notice of proposed
rulemaking, prior to the current
mandatory compliance date in the HMR,
we are publishing an interim final rule
in which we are delaying the
compliance date to April 1, 2005.

The Regulatory Policies and
Procedures of DOT (44 FR 1134;
February 29, 1979) provide that, to the
maximum extent possible, DOT
operating administrations should
provide an opportunity for public
comment on regulations issued without
prior notice. Accordingly, we encourage
persons to participate in this rulemaking
by submitting comments containing
relevant information, data, or views. We
will consider all comments received on
or before the closing date for comments.
We will consider late filed comments to
the extent practicable. This interim final
rule may be amended based on
comments received.

II. Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and was not
reviewed by the Office of Management
and Budget (OMB). This final rule is not
considered significant under the
Regulatory Policies and Procedures of
the Department of Transportation (44 FR
11034). This final rule amends a March
25, 2003 final rule by extending the
compliance date for the notification and
record retention requirements for air
carriers transporting hazardous
materials. The compliance date
extension adopted in this final rule does
not alter the cost-benefit analysis and
conclusions contained in the Regulatory
Evaluation prepared for the March 25,
2003 final rule.

B. Executive Order 13132

This final rule was analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). This rulemaking
preempts State, local and Indian tribe
requirements but does not impose any
regulation that has substantial direct
effects on the States, the relationship
between the national government and
the States, or the distribution of power
and responsibilities among the various
levels of government. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

Federal hazardous material
transportation law, 49 U.S.C. 5101—
5127, contains an express preemption
provision (49 U.S.C. 5125(b))
preempting State, local, and Indian tribe
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requirements on certain covered
subjects. Covered subjects are:

(1) The designation, description, and
classification of hazardous materials;

(2) The packing, repacking, handling,
labeling, marking, and placarding of
hazardous materials;

(3) The preparation, execution, and
use of shipping documents related to
hazardous materials and requirements
related to the number, contents, and
placement of those documents;

(4) The written notification,
recording, and reporting of the
unintentional release in transportation
of hazardous; or

(5) The design, manufacture,
fabrication, marking, maintenance,
reconditioning, repair, or testing of a
packaging or container represented,
marked, certified, or sold as qualified
for use in transporting hazardous
material.

The March 25, 2003 final rule
addressed covered subject item (3)
above and preempts State, local, or
Indian tribe requirements not meeting
the “substantively the same” standard.
Federal hazardous materials
transportation law provides at 49 U.S.C.
5125(b)(2) that, if RSPA issues a
regulation concerning any of the
covered subjects, RSPA must determine
and publish in the Federal Register the
effective date of Federal preemption.
The effective date may not be earlier
than the 90th day following the date of
issuance of this final rule and not later
than two years after the date of issuance.
This interim final rule does not change
the effective date of Federal preemption
of the March 25, 2003 final rule, which
was June 23, 2003.

C. Executive Order 13175

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13175 (“Consultation and Coordination
with Indian Tribal Governments”).
Because this final rule does not have
tribal implications, does not impose
substantial direct compliance costs on
Indian tribal governments, and does not
preempt tribal law, the funding and
consultation requirements of Executive
Order 13175 do not apply.

D. Regulatory Flexibility Act, Executive
Order 13272, and DOT Procedures and
Policies

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities. An agency must
conduct a regulatory flexibility analysis
unless it determines and certifies that a
rule is not expected to have a significant
impact on a substantial number of small

entities. This final rule applies to
businesses, some of whom are small
entities, that transport hazardous
materials by air. This final rule provides
an extension of the compliance date for
notification and record retention
requirements for air carriers. The
compliance date extension assures that
air carriers have sufficient time to
reprogram their systems to meet the new
requirements, test the reprogrammed
system, develop training materials and
train their employees. Therefore, I
certify this rule will not have a
significant economic impact on a
substantial number of small entities.

This final rule has been developed in
accordance with Executive Order 13272
(“Proper Consideration of Small Entities
in Agency Rulemaking”’) and DOT’s
procedures and policies to promote
compliance with the Regulatory
Flexibility Act to ensure that potential
impacts of draft rules on small entities
are properly considered.

E. Paperwork Reduction Act

This final rule does not impose new
information collection requirements.

F. Regulation Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document can be used
to cross-reference this action with the
Unified Agenda.

G. Unfunded Mandates Reform Act

This final rule does not impose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It does not result in costs of
$120.7 million or more to either State,
local or tribal governments, in the
aggregate, or to the private sector, and
is the least burdensome alternative that
achieves the objective of the rule.

H. Environmental Assessment

This final rule will improve
emergency response to hazardous
materials incidents involving aircraft by
ensuring information on the hazardous
materials involved in an emergency is
readily available. Improving emergency
response to aircraft incidents will
reduce environmental damage
associated with such incidents. We find
there are no significant environmental
impacts associated with this final rule.

L Privacy Act

Anyone is able to search the
electronic form of any written

communications and comments
received into any of our dockets by the
name of the individual submitting the
document (or signing the document, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477) or you may visit http://
dms.dot.gov.

List of Subjects in 49 CFR Part 171

Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Reporting and recordkeeping
requirements.

m In consideration of the foregoing, 49
CFR chapter I is amended as follows:

PART 171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

m 1. The authority citation for part 171
continues to read as follows:

Authority: 49 U.S.C. 5101-5127, 44701; 49
CFR 1.45 and 1.53; Pub. L. 101-410 section

4 (28 U.S.C. 2461 note); Pub. L. 104-134
section 31001.

§171.14 [Amended]
m 2. Amend § 171.14, paragraph (f), by
removing the wording “October 1, 2004”
and adding the wording “April 1, 2005”
in both places it appears.

Issued in Washington, DC on August 18,

2004, under the authority delegated in 49
CFR part 1.

Samuel G. Bonasso,

Deputy Administrator, Research and Special
Programs Administration.

[FR Doc. 04-19963 Filed 8—31-04; 8:45 am|]
BILLING CODE 4910-60—P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 541

[Docket No. NHTSA-2004-17359]

RIN 2127-AJ27

Final Theft Data; Motor Vehicle Theft
Prevention Standard

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.
ACTION: Publication of final theft data.

SUMMARY: This document publishes the
final data on thefts of model year (MY)
2002 passenger motor vehicles that
occurred in calendar year (CY) 2002.
The final 2002 theft data indicate a
decrease in the vehicle theft rate
experienced in CY/MY 2002. The final
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theft rate for MY 2002 passenger
vehicles stolen in calendar year 2002
(2.49 thefts per thousand vehicles)
decreased by 23.6 percent from the theft
rate for CY/MY 2001 (3.26 thefts per
thousand vehicles) when compared to
the theft rate experienced in CY/MY
2001. Publication of these data fulfills
NHTSA’s statutory obligation to
periodically obtain accurate and timely
theft data and publish the information
for review and comment.

FOR FURTHER INFORMATION CONTACT: Ms.
Deborah Mazyck, Office of International
Policy, Fuel Economy and Consumer
Programs, NHTSA, 400 Seventh Street,
SW., Washington, DC 20590. Ms.
Mazyck’s telephone number is (202)
366—0846. Her fax number is (202) 493—
2290.

SUPPLEMENTARY INFORMATION: NHTSA
administers a program for reducing
motor vehicle theft. The central feature
of this program is the Federal Motor
Vehicle Theft Prevention Standard, 49
CFR part 541. The standard specifies
performance requirements for inscribing
and affixing vehicle identification
numbers (VINs) onto certain major
original equipment and replacement
parts of high-theft lines of passenger
motor vehicles.

The agency is required by 49 U.S.C.
33104(b)(4) to periodically obtain, from
the most reliable source, accurate and
timely theft data and publish the data
for review and comment. To fulfill this
statutory mandate, NHTSA has
published theft data annually beginning
with MYs 1983/84. Continuing to fulfill
the § 33104(b)(4) mandate, this
document reports the final theft data for
CY 2002, the most recent calendar year
for which data are available.

In calculating the 2002 theft rates,
NHTSA followed the same procedures it
used in calculating the MY 2001 theft
rates. (For 2001 theft data calculations,
see 68 FR 54857, September 19, 2003.)
As in all previous reports, NHTSA’s
data were based on information
provided to NHTSA by the National
Crime Information Center (NCIC) of the
Federal Bureau of Investigation. The
NCIC is a government system that
receives vehicle theft information from
nearly 23,000 criminal justice agencies
and other law enforcement authorities
throughout the United States. The NCIC
data also include reported thefts of self-
insured and uninsured vehicles, not all
of which are reported to other data
sources.

The 2002 theft rate for each vehicle
line was calculated by dividing the
number of reported thefts of MY 2002
vehicles of that line stolen during
calendar year 2002 by the total number

of vehicles in that line manufactured for
MY 2002, as reported to the
Environmental Protection Agency
(EPA).

The final 2002 theft data show a
decrease in the vehicle theft rate when
compared to the theft rate experienced
in CY/MY 2001. The final theft rate for
MY 2002 passenger vehicles stolen in
calendar year 2002 decreased to 2.49
thefts per thousand vehicles produced,
a decrease of 23.6 percent from the rate
of 3.26 thefts per thousand vehicles
experienced by MY 2001 vehicles in CY
2001. For MY 2002 vehicles, out of a
total of 225 vehicle lines, 38 lines had
a theft rate higher than 3.5826 per
thousand vehicles, the established
median theft rate for MYs 1990/1991.
(See 59 FR 12400, March 16, 1994.) Of
the 38 vehicle lines with a theft rate
higher than 3.5826, 34 are passenger car
lines, three are multipurpose passenger
vehicle lines, and one is a light-duty
truck line.

On Tuesday, April 6, 2004, NHTSA
published the preliminary theft rates for
CY 2002 passenger motor vehicles in the
Federal Register (69 FR 18010). The
agency tentatively ranked each of the
MY 2002 vehicle lines in descending
order of theft rate. The public was
requested to comment on the accuracy
of the data and to provide final
production figures for individual
vehicle lines. The agency used written
comments to make the necessary
adjustments to its data. As a result of the
adjustments, some of the final theft rates
and rankings of vehicle lines changed
from those published in the April 2004
notice. The agency received written
comments from General Motors
Corporation (GM) and Volkswagen of
America, Inc. (VW).

In its comments, GM informed the
agency that the Pontiac Grand Am was
incorrectly listed as the “Grant Am” and
the GMC Safari Van was incorrectly
listed as the ““Safara Van.” The final
theft data has been revised to reflect the
correct nomenclature for the Pontiac
Grand Am and the GMC Safari Van.

GM also informed the agency that the
production volume for the Chevrolet
Cavalier, the Chevrolet Astro Van, and
the Saturn VUE is incorrect. In response
to this comment, the production volume
for the Chevrolet Cavalier, the Chevrolet
Astro Van, and the Saturn VUE has been
reviewed and the final theft list has
been revised to correct those production
errors. As a result of the correction, the
Chevrolet Cavalier previously ranked
No. 30 with a theft rate of 3.9232
remains ranked at No. 30 with a theft
rate of 3.8780. The Chevrolet Astro Van
previously ranked No. 119 with a theft
rate of 1.7072 is now ranked No. 120

with a revised theft rate of 1.7196. The
Saturn VUE previously ranked No. 188
with a theft rate of 0.6073 is now ranked
No. 189 with a revised theft rate of
0.5970. Additionally, GM informed the
agency that the production volume for
the General Motors Funeral Coach/
Hearse was listed incorrectly. As a
result of the agency’s review, the new
information provided by GM resulted in
no change to the ranking or theft rate for
this line. Additionally, further analysis
of the data revealed the Funeral Coach/
Hearse is a Cadillac Funeral Coach/
Hearse. The theft rate list has been
revised to reflect the correction in its
nomenclature.

Further reanalysis of the theft rate
data revealed that the Cadillac
Limousine, BMW M3 and BMW M5
were erroneously omitted from the April
6, 2004 publication of preliminary theft
data. The agency has corrected the final
theft data to include the theft rate
information for the Cadillac Limousine,
BMW M3 and BMW M5 vehicles. As a
result of this correction, the Cadillac
Limousine is ranked No. 213 with a
theft rate of 0.0000, the BMW M3 is
ranked No. 23 with a theft rate of 4.8012
and the BMW M5 is ranked No. 62 with
a theft rate of 2.7510.

VW also informed the agency that the
production volume for the Audi TT/
Quattro and the Bentley Arnage was
listed incorrectly. As a result of VW’s
comments, the production volume for
the Audi TT/Quattro and the Bentley
Arnage have been corrected and the
final theft list has been revised. The
Audi TT/Quattro previously ranked No.
136 with a theft rate of 1.4268 is now
ranked No. 148 with a theft rate of
1.2575. The Bentley Arnage previously
ranked No. 220 with a theft rate of
0.0000 is now ranked No. 221 with the
theft rate unchanged.

VW informed the agency that the S4/
Quattro ranked at No. 2 was incorrectly
listed as the ‘“24/Quattro.” Because the
S4 is a model within the A4 vehicle
line, production and theft totals have
been combined for the A4 vehicle line
and the theft data has been revised
accordingly. The Audi A4 is now
ranked No. 110 with a theft rate of
1.8970. Additionally, because the S6 is
a model within the A6 vehicle line,
production and theft totals have been
combined for the A6 vehicle line and
the theft data has been revised
accordingly. The Audi A6 vehicle line
is now ranked No. 188 with a theft rate
of 0.6303.

Further review of the final theft list
revealed that the Acura Integra was
erroneously listed. The Acura Integra
was not produced in MY 2002. The
correct name designation for the vehicle
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previously ranked No. 87 (Integra)
should be changed to the Acura RSX
now ranked No. 88. The final theft list
has been revised accordingly.

The following list represents
NHTSA'’s final calculation of theft rates
for all 2002 passenger motor vehicle
lines. This list is intended to inform the

public of calendar year 2002 motor

vehicle thefts of model year 2002
vehicles and does not have any effect on
the obligations of regulated parties
under 49 U.S.C. chapter 331, Theft
Prevention.

FINAL THEFT RATES OF MODEL YEAR 2002 PASSENGER MOTOR VEHICLES STOLEN IN CALENDAR YEAR 2002

2002 theft rate

: Thefts Production :

Number Manufacturer Make/model (line A er 1,000 vehi-

(line) 2002 (Mirs) 2002 | (PEr )
DAIMLERCHRYSLER ..................... CHRYSLER NEON* 1 24 41.6667
DAIMLERCHRYSLER ... DODGE INTREPID ...... 1,657 111,491 14.8622
DAIMLERCHRYSLER ... ... | DODGE STRATUS .. 1,254 106,771 11.7448
SUZUKI .o ESTEEM ..oocovviiieeeeeeee e 108 9,670 11.1686
DAIMLERCHRYSLER ..................... CHRYSLER SEBRING ................... 611 75,163 8.1290
DAIMLERCHRYSLER ... .. | DODGE NEON 959 119,253 8.0417
HONDA ... ACURA NSX ...... 2 254 7.8740
MITSUBISHI ..... .... | MONTERO ..... 206 27,266 7.5552
MITSUBISHI ..o GALANT oo 668 92,948 7.1868
MITSUBISHI ..o MIRAGE .....ooovieeeeeeeeeeeeeee e 60 9,240 6.4935
MITSUBISHI ............... MONTERO SPORT ....cccccceevveienes 350 57,457 6.0915
FORD MOTOR CO. ... FORD F150 PICKUP ........c..cccc....... 27 4,473 6.0362
AUDI oo S8 2 340 5.8824
MITSUBISHI .. ECLIPSE ....ccvveeeeeeeeeee e 239 41,334 5.7822
NISSAN ............ MAXIMA .o 490 86,036 5.6953
KIA MOTORS ............ OPTIMA oo 155 27,593 5.6174
FORD MOTOR CO. ...... FORD ESCORT ...coceeoveeeecieeree. 457 81,672 5.5956
GENERAL MOTORS .... .... | PONTIAC GRAND AM ........cc.c....... 838 154,306 5.4308
DAIMLERCHRYSLER ..................... CHRYSLER SEBRING CONVERT- 251 46,637 5.3820

IBLE.

MITSUBISHI ...coveeieeeeeeceece LANCER .....ocoiieeeeeeeeeeceece e 397 73,991 5.3655
DAIMLERCHRYSLER ... CHRYSLER CONCORDE .............. 194 37,131 5.2247
MITSUBISHI .................. DIAMANTE ...ooiiiiiieceeeeeeece e 96 19,707 4.8714
BMW ..o M3 e 46 9,581 4.8012
DAIMLERCHRYSLER ... CHRYSLER INTREPID ................... 6 1,254 4.7847
TOYOTA .o, COROLLA ..., 690 147,983 4.6627
DAIMLERCHRYSLER ... CHRYSLER 300M .....ccceevveveennnee 167 36,663 4.5550
GENERAL MOTORS .... OLDSMOBILE ALERO ................... 333 79,373 4.1954
KIA MOTORS ............... SPECTRA ..o 298 71,837 4.1483
KIA MOTORS ............... RIO e 227 57,292 3.9622
GENERAL MOTORS .... CHEVROLET CAVALIER ............... 1,017 262,251 3.8780
TOYOTA .o, LEXUS IS .o 93 24,079 3.8623
GENERAL MOTORS .... CADILLAC SEVILLE ......cccveeurene. 97 25,128 3.8602
SUZUKI ..o, VITARA/GRAND .....cccoovveeecieenee 232 60,318 3.8463
NISSAN ...ccooiiiieee SENTRA ..o 434 113,962 3.8083
GENERAL MOTORS .... PONTIAC SUNFIRE .....cc.cceeuvennee. 286 76,445 3.7413
DAIMLERCHRYSLER ... CHRYSLER PROWLER ................. 5 1,348 3.7092
GENERAL MOTORS .... CHEVROLET MONTE CARLO ...... 252 68,570 3.6751
FORD MOTOR CO. ...... LINCOLN TOWN CAR .......ccecvenneee 132 36,635 3.6031
GENERAL MOTORS .... CHEVROLET BLAZER S10/T10 .... 369 103,341 3.5707
GENERAL MOTORS .... CHEVROLET MALIBU .................... 495 144,946 3.4151
GENERAL MOTORS .... CHEVROLET PRIZM ..........ccceuvune.. 96 28,197 3.4046
NISSAN ...coovireeeeee ALTIMA oo 651 192,701 3.3783
HYUNDAI .. ACCENT .o 307 92,157 3.3313
JAGUAR .... XK8 oo 8 2,455 3.2587
MERCEDES-BENZ .... 129 (SL-CLASS) oo 9 2,776 3.2421
NTESTSTAV N INFINITI Q45 ..o 26 8,065 3.2238
MAZDA ....coeeeeeeene MILLENIA ..o 67 20,800 3.2212
DAIMLERCHRYSLER ... ... | DODGE CARAVAN/GRAND .......... 772 241,696 3.1941
ISUZU ..o, TROOPER ....ccovieieeeeee e, 40 12,638 3.1651
GENERAL MOTORS ......ccccceueeueee. OLDSMOBILE AURORA ................ 34 10,861 3.1305
JAGUAR ..o, S-TYPE ..o 38 12,319 3.0847
TOYOTA ..o CELICA ...cccoovveeee 79 25,683 3.0760
FORD MOTOR CO. ...... .... | MERCURY SABLE 322 105,415 3.0546
GENERAL MOTORS .....ccccevvvenen. PONTIAC GRAND PRIX ................ 434 144,654 3.0003
GENERAL MOTORS ......c.cccceeeunene CHEVROLET CAMARO ................ 121 40,383 2.9963
FORD MOTOR CO. ...... FORD FOCUS ......ccooeieieeeieees 753 252,987 2.9764
FORD MOTOR CO. ...... LINCOLN LS ..o 153 51,704 2.9592
GENERAL MOTORS .... CHEVROLET CORVETTE ............. 99 33,586 2.9477
DAEWOO .......ccccvvevrennn LANOS ... 19 6,452 2.9448
DAIMLERCHRYSLER ... CHRYSLER VOYAGER .................. 120 41,348 2.9022
HYUNDALI .....coeviveies SONATA e 225 80,049 2.8108
BMW ......... M5 6 2,181 2.7510
BMW o T e 50 18,222 2.7439
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Continued

2002 theft rate

: Thefts Production :

Number Manufacturer Make/model (line) 2002 (Mir's) 2002 (glgrs 16%)5)“::/22;-
GENERAL MOTORS ......cccccevennene PONTIAC FIREBIRD/FORMULA .... 81 29,687 2.7285
FORD MOTOR CO. ...... FORD TAURUS ......ccoooviiiieee 842 321,556 2.6185
FORD MOTOR CO. ...... MERCURY MOUNTAINEER .......... 196 77,787 2.5197
DAIMLERCHRYSLER ... JEEP CHEROKEE/GRAND ............ 533 211,786 2.5167
HYUNDALI ..o ELANTRA ..o 299 118,962 25134
JAGUAR ..ot XKR oo 4 1,595 2.5078
HONDA ..... PASSPORT ........... 15 5,999 2.5004
TOYOTA .o, TUNDRA PICKUP . 66 26,442 2.4960
GENERAL MOTORS .... .... | BUICK REGAL ...... 95 39,124 2.4282
NISSAN ... INFINITI G20 ..ceeeeieeieeiee e 31 12,788 2.4241
TOYOTA e 4RUNNER .....ccooiiieee 205 85,126 2.4082
GENERAL MOTORS .... OLDSMOBILE INTRIGUE .. 60 25,008 2.3992
TOYOTA .o, LEXUS SC ...oooviiieieenee. 61 25,683 2.3751
GENERAL MOTORS .... BUICK CENTURY ....coovrieriirieienne 331 141,818 2.3340
FORD MOTOR CO. MERCURY GRAND MARQUIS ...... 146 62,648 2.3305
FORD MOTOR CO. ....cceoevereinens FORD EXPLORER .....ccccceevriirinne 1,419 610,268 2.3252
...................... XTERRA ....ccoovreene 231 99,887 2.3126
.......................... 626 ..o 113 49,181 2.2976
GENERAL MOTORS .... CADILLAC DEVILLE ........cccccuvrnene. 209 91,057 2.2953
......................... AERIO ..o 31 13,666 2.2684
......................... ACURA 3.2CL ... 13 5,749 2.2613
GENERAL MOTORS .... SATURNLS ... 191 84,966 2.2480
.......................... PROTEGE .....coovveiieieeee e 219 97,882 2.2374
DAIMLERCHRYSLER ... CHRYSLER PT CRUISER ............. 377 169,559 2.2234
......................... ACURA RSX ..oiiiiieeieeeeeeeeeeee 95 42,809 2.2192
RAV4 e 212 96,489 2.1971
....... AXIOM ......cocceee 40 18,280 2.1882
.................... CAMRY/SOLARA ...... 1,027 472,030 2.1757
MERCEDES-BENZ .... 208 (CLK-CLASS) ...cceovevierirrieene 43 20,199 2.1288
..................... XUB e 5 2,354 2.1240
FORD MOTOR CO. ... FORD RANGER PICKUP ............... 499 238,558 2.0917
KIA MOTORS ............... SPORTAGE ..o 97 46,883 2.0690
DAIMLERCHRYSLER ... JEEP LIBERTY ..ot 429 207,991 2.0626
...................... NUBIRA ..o 11 5,351 2.0557
GENERAL MOTORS .... PONTIAC BONNEVILLE ................ 87 42,664 2.0392
...... C70 . 7 3,454 2.0266
D TP 38 18,842 2.0168
....................... ECHO ..o 65 32,495 2.0003
DAIMLERCHRYSLER ... JEEP WRANGLER .......cccooveiee. 133 66,565 1.9980
......................... FRONTIER PICKUP ....... 181 90,964 1.9898
GENERAL MOTORS .... CADILLAC ELDORADO .......cc...... 14 7,047 1.9867
MERCEDES-BENZ ....... 215 (CL-CLASS) ...ooeoereiiecerieneen 10 5,062 1.9755
MERCEDES-BENZ .... 220 (S-CLASS) ..o 53 26,918 1.9689
................... LEGANZA ............... 11 5,593 1.9667
....................... TACOMA PICKUP .....cccocveiireene 315 162,322 1.9406
GENERAL MOTORS .... CHEVROLET TRACKER ................ 88 45,793 1.9217
.............................. A4/A4 QUATTRO/SA ..o 73 38,482 1.8970
GENERAL MOTORS .... CHEVROLET IMPALA ..o 375 201,467 1.8613
TOYOTA oo LEXUS LS ..o 50 27,162 1.8408
FORD MOTOR CO. ... FORD ESCAPE .....cccccoiiiiiiieieeee. 291 159,322 1.8265
..... INFINITI QX4 ..... 29 15,943 1.8190
SUBARU ... IMPREZA ..o 108 59,391 1.8185
......................... PATHFINDER ......ccocooeiiiiiiiininne 107 59,409 1.8011
GENERAL MOTORS .... CHEVROLET S10/T10 PICKUP ..... 251 139,521 1.7990
.......................... B-SERIES PICKUP ......cccccovcvrinnenne. 40 22,275 1.7957
VOLKSWAGEN ............. GOLF/GTI e 55 31,640 1.7383
GENERAL MOTORS .... CHEVROLET ASTRO VAN ............ 67 38,963 1.7196
......................... S2000 ...eiiiiieie e 17 10,049 1.6917
GENERAL MOTORS .... GMC SONOMA PICKUP ................ 66 39,292 1.6797
ACCORD ...t 702 419,398 1.6738
S40 i 23 13,980 1.6452
MX=5 MIATA ..o 22 13,544 1.6243
S80 i 25 15,851 1.5772
ACURA B2 TL oo 95 60,860 1.5610
RODEO ..o 65 41,996 1.5478
CHRYSLER TOWN & COUNTRY 202 130,937 1.5427

MPV.

CIVIC .o 500 329,778 1.5162
VANDEN PLAS/SUPER V8 ............ 3 1,981 1.5144
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: 2002 theft rate

Number Manufacturer Make/model (line) Thefts Pro,d“Ct'on (per 1,000 vehi-

2002 (Mfr's) 2002 Cles produced)
MERCEDES-BENZ ..........ccccecvnunne. 170 (SLK-CLASS) ..o 12 7,954 1.5087
VOLKSWAGEN ............. v [JETTA 218 144,790 1.5056
GENERAL MOTORS .... SATURN SL 221 148,514 1.4881
GENERAL MOTORS .... .... | CHEVROLET TRAILBLAZER ......... 375 253,249 1.4808
FORD MOTOR CO. ....cccooerrerrrnens MERCURY COUGAR .......c.ccoceruenne. 35 24,485 1.4294
BMW e 146 102,574 1.4234
FORD MOTOR CO. ... 32 22,564 1.4182
PORSCHE ................. 17 12,034 1.4127
TOYOTA .o 25 17,863 1.3995
FORD MOTOR CO. ....cceovvveirenne FORD WINDSTAR VAN .....cccccoeeee. 204 146,274 1.3946
GENERAL MOTORS .......cccocveienne 42 31,913 1.3161
NISSAN ..o 40 30,604 1.3070
PORSCHE ... 13 9,975 1.3033
BMW . 45 39,445 1.2929
MERCEDES-BENZ ..........cccccvneee. 203 (C-CLASS) ..o 91 70,688 1.2873
VOLKSWAGEN ......cccoooinrireinennenn EUROVAN/CAMPER ........cccovvienene 7 5,472 1.2792
AUDI ..o weee | T e 14 11,133 1.2575
JAGUAR .... X-TYPE oot 44 35,659 1.2339
HYUNDAI .. SANTA FE ..ot 99 82,824 1.1953
VOLVO ...... SB0 e 48 40,884 1.1741
JAGUAR ... XIR 1 853 1.1723
TOYOTA .. oo | MR2 SPYDER ....oooeiiiiiiieceeee 6 5,335 1.1246
VOLVO ...cooeviiiieeeen, e | VD e 3 2,680 1.1194
GENERAL MOTORS .... PONTIAC AZTEK ....coovvieiiieee 20 17,886 1.1182
GENERAL MOTORS .... SATURN SC ..o 48 43,213 1.1108
SAAB ... e | 88233 s 20 18,055 1.1077
VOLKSWAGEN ............. oo | CABRIO ..o 13 11,749 1.1065
GENERAL MOTORS .... BUICK LESABRE .......ccccecvininnennee 148 137,737 1.0745
KIA MOTORS ............... SEDONA VAN ..o 53 49,731 1.0657
VOLKSWAGEN ............. PASSAT ..o 99 93,812 1.0553
GENERAL MOTORS .... v | GMC ENVOY .ot 112 108,650 1.0308
MERCEDES-BENZ ....... weer | 210 (E-CLASS) ..oovveiiieeereeeee 31 30,368 1.0208
TOYOTA .o weer | AVALON .o 69 67,772 1.0181
TOYOTA ..o PRIUS .. 23 22,737 1.0116
FORD MOTOR CO. ... LINCOLN CONTINENTAL .............. 19 18,804 1.0104
VOLKSWAGEN ... e | NEW BEETLE ..o 56 56,045 0.9992
TOYOTA ............. oo | SIENNA VAN i 82 85,417 0.9600
NISSAN ..... oo | QUEST VAN oo 20 21,099 0.9479
TOYOTA .......... veer | LEXUS RX oo 69 73,049 0.9446
LAND ROVER ............... ... | FREELANDER .....ccoooiiiiiiienieeene 15 16,268 0.9221
GENERAL MOTORS .... .... | GMC SAFARI VAN ....cccciiiirrnn 9 9,887 0.9103
FORD MOTOR CO. ...... FORD MUSTANG ......cccceovriiriirinnne 705 775,153 0.9095
MAZDA ..o TRIBUTE ..ot 45 49,561 0.9080
GENERAL MOTORS .... OLDSMOBILE BRAVADA .............. 25 28,658 0.8724
HONDA .....ccooviiiiene ACURA 35 RL oo 14 16,449 0.8511
GENERAL MOTORS .... BUICK RENDEZVOUS ............c...... 66 77,573 0.8508
GENERAL MOTORS .... CHEVROLET VENTURE VAN ....... 71 84,116 0.8441
TOYOTA .o HIGHLANDER ......ccoiiiirienienieniee 90 110,530 0.8143
TOYOTA oo LEXUS ES ..o 57 70,517 0.8083
GENERAL MOTORS .... PONTIAC MONTANA VAN ............ 35 45,558 0.7683
VOLVO ...... v | V70 e 9 12,144 0.7411
HONDA ... ceee | ACURA MDX ..o 36 48,998 0.7347
DAIMLERCHRYSLER ... .... | DODGE DAKOTA PICKUP ............ 106 145,238 0.7298
SUBARU .....ccceeiieinne wee. | FORESTER ..o 39 55,114 0.7076
QUANTUM TECH. ..... CHEVROLET CAVALIER ............... 1 1,483 0.6743
FORD MOTOR CO. ... .... | MERCURY VILLAGER VAN ........... 12 18,364 0.6535
AUDI v .... | A6/A6 QUATTRO/S6/AVANT ......... 14 22,212 0.6303
GENERAL MOTORS .... wer | SATURN VUE ..o 21 35,178 0.5970
SUBARU .....cooeviiereens .... | LEGACY/OUTBACK .... 47 88,790 0.5293
MAZDA ..o MPV VAN .. 13 25,122 0.5175
HONDA ..ot INSIGHT ..o 1 2,006 0.4985
FORD MOTOR CO. ... .... | FORD THUNDERBIRD ... 14 28,639 0.4888
BMW . ... | MINI COOPER .....coveieieieiinieene 8 17,033 0.4697
GENERAL MOTORS .... .... | OLDSMOBILE SILHOUETTE VAN 11 23,863 0.4610
HONDA ..o e | CR=V e 62 138,061 0.4491
BMW ...... M/IZ3 e 8 18,768 0.4263
SAAB ...... veee | BB235 e 6 15,339 0.3912
HONDA ..... ... | ODYSSEY VAN ...ooviiiiiiniieeiee 58 148,857 0.3896
VOLVO ..ottt XC ot 8 20,725 0.3860
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Number Manufacturer

Make/model (line)

GENERAL MOTORS
FORD MOTOR CO. ......
ASTON MARTIN

FERRARI ......coeviinee
GENERAL MOTORS

GENERAL MOTORS

LAMBORGHINI ...
LOTUS ..o
MASERATI ....

ROLLS-ROYCE
ROLLS-ROYCE
ROLLS-ROYCE
ROLLS-ROYCE
ROLLS-ROYCE
ROLLS-ROYCE
ROLLS-ROYCE

JAGUAR ...,

MITSUBISHI .........cccouenn

SATURN LW ...
FORD THINK NEIGHBOR ..
VANQUISH
VANTAGE ...

360

CADILLAC FUNERAL COACH/
HEARSE.

MURCIELAGO ...
ESPRIT
COUPE/SPIDER ...
NATIVAZ2
PARK WARD
SILVER SERAPH
BENTLEY ARNAGE ...
BENTLEY AZURE
BENTLEY CONTINENTAL R
BENTLEY CONTINENTAL T ..........
BENTLEY CORNICHE

Thefts Production (zg?% %'Sét \;g}]ei_
2002 (Mfr's) 2002 gles oduoad
produced)
4 11,273 0.3548
2 6,613 0.3024
0 127 0.0000
0 265 0.0000
0 672 0.0000
0 5,085 0.0000
0 687 0.0000
0 1,355 0.0000
0 684 0.0000
0 20 0.0000
0 208 0.0000
0 1,032 0.0000
0 875 0.0000
0 1,000 0.0000
0 98 0.0000
0 100 0.0000
0 492 0.0000
0 1,513 0.0000
0 12 0.0000
0 63 0.0000
0 256 0.0000
0 101 0.0000
0 31 0.0000
0 2 0.0000
0 37 0.0000

1This vehicle was manufactured under the Chrysler nameplate for sale in a U.S. Territory and only (Guam, American Samoa, Puerto Rico) and

the Virgin Islands (St. Thomas and St. Croix).

2This vehicle was manufactured for sale only in Puerto Rico and represents the U.S. version of the Montero Sport line.

Issued on: August 25, 2004.
Stephen R. Kratzke,
Associate Administrator for Rulemaking.
[FR Doc. 04-19962 Filed 8—31-04; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 600, 635, 648, 660, and
679

[Docket No. 040824244-4244-01; 1.D.
052804A]

RIN 0648—-AS44

Fishing Capacity Reduction; Fishing
Capacity Reduction Program for the
Crab Species Covered by the Fishery
Management Plan for the Bering Sea/
Aleutian Islands King and Tanner
Crabs; Implementation of the Shark
Finning Prohibition Act; Atlantic Highly
Migratory Species; Fisheries of the
Northeastern United States; Fisheries
Off West Coast States and in the
Western Pacific; Fisheries of the
Exclusive Economic Zone Off Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMF'S publishes this final
rule to reorganize, by redesignation, its
fishing capacity reduction program
(FCRP) regulations and FCRP fee system
regulations. To accomplish this, it is
also necessary to redesignate regulatory
provisions implementing the Shark
Finning Prohibition Act (Act). The
redesignation involves changing
subparts, renumbering regulatory
provisions, and revising regulatory
references. The substantive provisions
are not changed in any way; only the
old Code of Federal Regulations (CFR)
unit numbers are redesignated with new
CFR unit numbers. Also, one subpart
title and one section title are modified.
Several sections are reserved to ensure
a logical organization. The intent of this
rule is to improve understanding and
ease of use of FCRP regulations, and to
make additional sequential section
numbers available for future FCRP
regulations.

DATES: Effective September 1, 2004.
FOR FURTHER INFORMATION CONTACT:
Robert Gorrell, Office of Sustainable
Fisheries, NMFS headquarters, at 301—
713-2341.

SUPPLEMENTARY INFORMATION:
Electronic Access

This Federal Register document is
also accessible via the Internet at the
Office of the Federal Register’s Web site
at http://www.access.gpo.gov/su-docs/
aces/aces140.html.

Background
FCRP Framework Regulations

NMFS published its framework
regulations for fishing capacity
reduction programs on May 18, 2000 (65
FR 31443) as a new Subpart L—Fishing
Capacity Reduction under Part 600—
Magnuson-Stevens Act Provisions.
These regulations serve as a framework
that may be used in developing future
FCRPs for specific fisheries and include
provisions for fee payment and
collection in repaying reduction loans.
The section numbering of these
framework regulations begins with
§600.1000 and ends with § 600.1017.
The subpart title “Subpart L—Fishing
Capacity Reduction” is being renamed
“Subpart L—Fishing Capacity
Reduction Framework.” Also,
““§600.1018” is being redesignated as
“§600.1103” in a new subpart M
containing specific fishery program
regulations.
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In summary, the new subpart L of part
600 would be organized as follows:

Subpart L—Fishing Capacity
Reduction Framework

§§600.1000-600.1017
current provisions.

Unchanged from

Specific Fishery Program Regulations

The current “Subpart M—Shark
Finning”” will be redesignated as
“Subpart N—Shark Finning”’ to make
room for a new “Subpart M—Specific
Fishery or Program Fishing Capacity
Reduction Regulations.” This new
subpart will contain all FCRP codified
regulations specific to a fishery or
related fisheries, including any FCRP
fee system regulations for which FCRP
regulations were not codified for that
fishery (e.g., the Pacific groundfish
fishing capacity reduction program was
published as a notice (68 FR 42613, July
18, 2003) and not codified, while its fee
collection system will be codified under
subpart M at § 600.1102). The FCRP
regulations in the new subpart M will be
ordered chronologically by section
number. The first section (§ 600.1100)
will be reserved for purpose and scope,
and general information.

The Alaska inshore pollock fee
collection regulations currently
constituting subpart G to Part 679—
Fisheries of the Exclusive Economic
Zone off Alaska of title 50 will be
moved to §600.1101 of the new subpart
M. This was the first fishery-specific
FCRP with codified regulations (65 FR
5281, Feb. 3, 2000; 65 FR 6921, Feb. 11,
2000).

The Pacific groundfish fee collection
regulations (soon to be proposed in the
Federal Register) will be codified under
subpart M at § 600.1102. This would
establish a fee collection system for a
voluntary fishing capacity reduction
program implemented in 2003 for the
Pacific Coast groundfish trawl fishery
(except whiting catcher processors)(68
FR 42613, July 18, 2003).

The Bering Sea and Aleutian Islands
King and Tanner Crab fishing capacity
reduction program regulations (68 FR
69331, December 12, 2003) will be
moved to §600.1103 of the new subpart
M. This was the second fishery-specific
FCRP with codified regulations, but will
potentially be the third fishery to have
a codified fee collection system. The
readministered first referendum was
unsuccessful. Consequently, NMFS sent
a second invitation to bid and a second
bidding form/reduction contract to 281
qualified bidders. Once the second
round of bidding closes on September
24, 2004, NMFS will then hold a second
referendum on the results of the second

round of bidding. Assuming the second
referendum passes, a proposed fee
collection system could be published in
the Federal Register later this year. The
crab fee collection system would be
codified under subpart M at § 600.1104.
In summary, the new subpart M of

part 600 would be organized as follows:

Subpart M—Specific Fishery or
Program Fishing Capacity Reduction
Regulations

§600.1100 General. [Reserved]

§600.1101 Inshore Fee System for
Repayment of the Loan to Harvesters of
Pollock from the Directed Fishing
Allowance Allocated to the Inshore
Component Under Section 206(b)(1) of
the AFA. (Note: §§600.1101(a)—(g) were
moved from subpart G of part 679)

§600.1102 Pacific Groundfish fishing
capacity reduction fee collection system.
[Reserved]

§600.1103 Bering Sea and Aleutian Islands
(BSAI) Crab species program. (Note:
§600.1108 was moved from subpart L of
part 600)

§600.1104 Bering Sea and Aleutian Islands
(BSAI) Crab fee collection system.
[Reserved]

Shark Finning Regulations

The regulatory provisions governing
shark finning that are being
redesignated were published as a final
rule on February 11, 2002 (67 FR 6200).
Those regulations established a new
Subpart M-Shark Finning in 50 CFR part
600 containing §§600.1019 through
600.1023. By beginning the section
numbering sequence with § 600.1019,
subpart M left insufficient room for
Subpart L—Fishing Capacity Reduction
to expand (subpart L ended with
§600.1018). That rule prohibits persons
under U.S. jurisdiction from engaging in
shark finning, possessing shark fins
harvested on board a U.S. fishing vessel
without corresponding shark carcasses,
or landing shark fins harvested without
corresponding carcasses. That shark
finning rule also modified regulations
pertaining to shark conservation and
management for certain shark fisheries
set forth in parts 635 (for Federal
Atlantic Ocean, Gulf of Mexico, and
Caribbean shark fisheries), 648 (for
spiny dogfish fisheries), and 660 (for
fisheries off West Coast states and in the
western Pacific) of title 50 governing
those fisheries. Because references to
shark finning prohibitions in parts 635,
648, and 660 refer to subpart M of part
600, changes to parts 635, 648, and/or
660 are necessary as a result of
redesignating this old subpart M as a
new subpart N beginning with
§600.1200.

In summary, the new subpart N of
part 600 would be organized as follows:

Subpart N—Shark Finning

§§600.1200-600.1204 Unchanged from
current provisions.

Conforming changes will be made by
the Office of the Federal Register to the
Table of Contents for Part 600—
Magnuson-Stevens Act Provisions and
Part 679—Fisheries of the Exclusive
Economic Zone off Alaska.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), has determined
that this final rule is consistent with the
Magnuson-Stevens Fishery
Conservation and Management Act and
other applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B), the AA
finds good cause to waive prior notice
and opportunity for public comment
otherwise required by the section. The
AA finds that prior notice and comment
are unnecessary as this rule has a non-
substantive effect on the public. It
reorganizes, by redesignation, FCRP
regulations, FCRP fee system
regulations, and shark finning
regulations. That redesignation involves
changing subparts, renumbering
regulatory provisions, revising
regulatory references, and reserving
sections. The rule is designed to
improve understanding and ease of use
of FCRP regulations, and to make
additional sequential section numbers
available for future FCRP regulations.
No particular public interest exists in
this final rule for which there is the
need for prior notice and comment.

Because this final rule does not
institute any substantive obligations for
the public, the requirement for a 30-day
delay in the effective date of this action
pursuant to 5 U.S.C. 553(d) does not
apply.

Because prior notice and opportunity
for public comment are not required for
this rule by 5 U.S.C., or any other law,
the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are not applicable.

List of Subjects

50 CFR Part 600
Fisheries, Fishing.

50 CFR Part 635

Fisheries, Fishing, Fishing Vessels,
Foreign Relations, Intergovernmental
relations, Penalties, Reporting and
recordkeeping requirements, Statistics,
Treaties.

50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.
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50 CFR Part 660

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaiian Natives,
Indians, Northern Mariana Islands,
Reporting and recordkeeping
requirements.

50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: August 25, 2004.
William T. Hogarth,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

m For the reasons set out in the preamble,
50 CFR parts 600, 635, 648, 660 and 679
are amended as follows:

m 1. The authority citation for parts 600,
635, 648, 660, and 679 continues to read
as follows:

Authority: 16 U.S.C. 1801 et seq.

PART 600—MAGNUSON-STEVENS
ACT PROVISIONS

Subpart L—Fishing Capacity
Reduction Framework

m 2. The title of subpart L of part 600 is
revised to read as set forth above.

§§600.1019-600.1023 [Redesignated as
§§ 600.1200-600.1204]

m 3. Subpart M (§§600.1019-600.1023)
of part 600 is redesignated as subpart N
(§§ 600.1200-600.1204), as follows:

Part 600, subpart M,

Part 600, subpart N,

old section new section
§600.1019 .....ccccueeeee §600.1200.
§600.1020 ................. §600.1201.
§600.1020(a) §600.1201(a).
§600.1020 §600.1201(b).
§600.1020 §600.1201(c).
§600.1020(d) §600.1201(d).
§600.1021 §600.1202.

§600.1021(a) ...........
§600.1021(D) ...........
§600.1022 .................
§600.1022(a) ...........
§600.1022(b)(1) ........
§600.1022(b)(2) ........

§600.1202(a).
§600.1202(b).
§600.1203.
§600.1203(a).
§600.1203(b)(1).
§600.1203(b)(2).

§600.1023 ................. §600.1204.
§600.1023(a)(1) ........ §600.1204(a)(1).
§600.1023(a)(2) ....... §600.1204(a)(2).
§600.1023(D) ............ §600.1204(b).
§600.1023(C) ........... §600.1204(c).
§600.1023(d) ............ §600.1204(d).
§600.1023(€) ............ §600.1204(e).
§600.1023(f) ............. § 600.1204(f).
§600.1023(g) ............ §600.1204(g).
§600.1023(h) ........... §600.1204(h).
§600.1023(1) ............. §600.1204().
§600.1023()) ............. §600.1204().
§600.1023(K) ............ §600.1204(k).
§600.1023(1) ............. §600.1204().

CHAPTER VI—[AMENDED]

m 4. In 50 CFR Chapter VI, all references
to “§600.1022” are revised to read
““§600.1203.”

m 5. In 50 CFR Chapter VI, all references
to “§600.1023” are revised to read
“§600.1204.”

m 6. A new subpart M for part 600 is
added to read as follows:

Subpart M—Specific Fishery or
Program Fishing Capacity Reduction
Regulations

§600.1100 General [Reserved]

m 7. Section 600.1100 General of part
600, subpart M, is added and reserved.

PART 679—[AMENDED]

Subpart G of Part 679, §§679.70-
679.76—[Redesignated as §600.1101]

m 8. The heading of Subpart G is
redesignated as the heading of
§600.1101.

m 9. Sections 679.70 through 679.76 of
subpart G are redesignated as follows:

Part 679, subpart G, old section

Part 600, subpart M, new section

§679.70 section heading and tEXE ........coiiiiiiiiiieie e

§679.71 section heading .........ccoeeueee.
§679.71(a

2)()(A) .
2)(i)(B) ..
310 {(C) [P

§679.72
§679.72

~T R PR =

S

§600.1101(a) paragraph heading and text.
§600.1101(b) paragraph heading.
§600.1101(b)(1).
§600.1101(b)(2).
§600.1101(b)(3).
§600.1101(b)(4).
§600.1101(b)(5).

§600.1101(c) paragraph heading.
§600.1101(c)(1).
§600.1101(c)(1)(i).
§600.1101(c)(1)(ii).
§600.1101(c)(1)(ii)(A).
§600.1101(c)(1)(ii)(A)(1).
§600.1101(c)(1)(ii)(A)(2).
§600.1101(c)(1)(ii)(A)(3).
§600.1101(c)(1)(ii)(B).
§600.1101(c)(2).
§600.1101(c)(2)(i).
§600.1101(c)(2)(ii).
§600.1101(c)(3).
§600.1101(c)(3)(i).
§600.1101(c)(3)(i)(A).
§600.1101(c)(3)(i)(B).
§600.1101(c)(3)(i)(C).
§600.1101(c)(3)(i)(D).
§600.1101(c)(3)(ii).
§600.1101(c)(3)(ii)(A).
§600.1101(c)(3)(ii)(B).
§600.1101(c)(3)(ii)(C).
§600.1101(c)(3)(ii)(D).
§600.1101(c)(3)(ii)(E).
§600.1101(d) paragraph heading.
§600.1101(d)(1).
§600.1101(d)(2).
§600.1101(d)(3).
§600.1101(d)(4).
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Part 679, subpart G, old section

Part 600, subpart M, new section

§679.74 section heading and text
§679.75 section heading and text
§679.76 section heading

§679.76(8) vvvveeeeeeeeeeeeeeeeeeeeeeeeeeeeseeeee e
§679.76(2)(1) wvveeereeereeereeeeeseeeeeereeeeeeeeeseereeeee
§679.76(8)(2) wvveeoeeveeeereeereeeeeeeeeeeeseeeeereeeeeeee
§679.76(2)(3) wvverrrveereerreeeereeeeereeeeeeeee e
§679.76(2)(4) wvveereeeeeeeeeeereeeeeeeeeeeeeeeeeeeeee e
§679.76(2)(5) wvverrrreeererrreeeereeeeeereeeeeeeeee e
YA R IC [
§679.76(2)(7) wvverereeeeeereeeeeeeeeeeereeeeeeeee e
YA R C 1)
T () R

§600.1101(d)(4)(i)-
§600.1101(d)(4)(i)(A).
§600.1101(d)(4)(i)(B).
§600.1101(d)(4)(i)(C).
§600.1101(d)(4)(i)(D).
§600.1101(d)(4)(i)(E).
§600.1101(d)(4)(i)(F).
§600.1101(d)(4)(i)(G).
§600.1101(d)(4)(i)(H).
§600.1101(d)(4)(i)(I).
§600.1101(d)(4)(ii).
§600.1101(d)(4)(ii)(A).
§600.1101(d)(4)(ii)(B).
§600.1101(d)(4)(ii)(C).
§600.1101(d)(5).
§600.1101(d)(5)(i)-
§600.1101(d)(5)(ii).
§600.1101(d)(5)(iii).
§600.1101(d)(5)(iv).
§600.1101(d)(5)(v).
§600.1101(d)(5)(vi).
§600.1101(d)(5)(vii).
§600.1101(d)(6).
§600.1101(d)(7).
§600.1101(d)(8).
§600.1101(d)(9).
§600.1101(e) paragraph heading and text.
§600.1101(f) paragraph heading and text.
§600.1101(g) paragraph heading.
§600.1101(g)(1).
§600.1101(g)(1)(i)-
§600.1101(g)(1)(ii).
§600.1101(g)(1)(iii).
§600.1101(g)(1)(iv).
§600.1101(g)(1)(v).
§600.1101(g)(1)(vi).
§600.1101(g)(1)(vii).
§600.1101(g)(1)(viii).
§600.1101(g)(2).

CHAPTER VI—[AMENDED]

m 10. In Chapter VI, all references to
“§679.72” are revised to read
“§600.1101(c).”

PART 600—[AMENDED]

§600.1102 Pacific groundfish fee
collection system [Reserved]

W 11. Section 600.1102, Pacific

groundfish fee collection system, of part
600, subpart M, is added and reserved.

§600.1018 [Redesignated as §600.1103]
m 12. Section 600.1018 is redesignated as
§600.1103.

§600.1104 Bering Sea and Aleutian
Islands (BSAI) Crab fee collection system
[Reserved]

m 13. Section 600.1104 Bering Sea and
Aleutian Islands (BSAI) Crab fee

collection system of part 600, subpart M,

is added and reserved.

PART 635—[AMENDED]

§§635.30 and 635.31 [Amended]

m 14. In §§635.30(c)(1) through (3) and
635.31(c)(3) and 635.31(c)(5), all

references to “part 600, subpart M,” or to
“‘part 600 (subpart M),” are revised to
read ‘“‘part 600, subpart N.”

§635.71 [Amended]

m 15.In §635.71(d)(7), references to
““§600.1023” are revised to read
“§600.1204.”

PART 648—[AMENDED]
§648.14 [Amended]

m 16. In §648.14(aa)(4) the reference to
“§§600.1022 and 600.1023” is revised
to read “‘§ § 600.1203 and 600.1204, part
600, subpart N.”

§648.235 [Amended]

m 17.In §648.235(c) the reference to
“part 600, subpart M,” is revised to read
‘‘part 600, subpart N.”

PART 660—[AMENDED]

§660.1 [Amended]

m 18.In § 660.1(c) the reference to “part
600, subpart M,” is revised to read “part
600, subpart N.”

[FR Doc. 04—19866 Filed 8—31—-04; 8:45 am)]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 040429134-4135-01; I.D.
082604A]

Fisheries Off West Coast States and in
the Western Pacific; West Coast
Salmon Fisheries; Inseason Action #9
- Adjustment of the Commercial
Salmon Fishery from Humbug
Mountain, Oregon to the Oregon-
California Border

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
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Atmospheric Administration (NOAA),
Commerce.
ACTION: Closure; request for comments.

SUMMARY: NMFS announces that the
commercial salmon fishery in the area
from the Humbug Mountain, OR to the
Oregon-California Border was modified
to close at midnight on Wednesday,
August 4, 2004. This action was
necessary to conform to the 2004
management goals. The intended effect
of this action is to allow the fishery to
operate within the seasons and quotas
as specified in the 2004 annual
management measures.

DATES: Closure in the area from the
Humbug Mountain, OR to the Oregon-
California Border effective 2359 hours
local time (1.t.), August 4, 2004, after
which the fishery will remain closed
until opened through an additional
inseason action for the west coast
salmon fisheries, which will be
published in the Federal Register, or
until the effective date of the next
scheduled open period announced in
the 2004 annual management measures.
Comments will be accepted through
September 16, 2004.

ADDRESSES: Comments on this action
must be mailed to D. Robert Lohn,
Regional Administrator, Northwest
Region, NMFS, NOAA, 7600 Sand Point
Way N.E., Bldg. 1, Seattle, WA 98115—
0070; or faxed to 206—-526—6376; or Rod
MclInnis, Regional Administrator,
Southwest Region, NMFS, NOAA, 501
W. Ocean Blvd., Suite 4200, Long
Beach, CA 90802-4132; or faxed to 562—
980-4018. Comments can also be
submitted via e-mail at the
2004salmonIA9.nwr@noaa.gov address,
or through the internet at the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments
and include the docket number in the
subject line of the message. Information
relevant to this document is available
for public review during business hours
at the Office of the Regional
Administrator, Northwest Region,
NMFS.

FOR FURTHER INFORMATION CONTACT:
Christopher Wright, 206-526—6140.
SUPPLEMENTARY INFORMATION: The
Regional Administrator modified the
season for the commercial salmon
fishery in the area from the Humbug
Mountain, OR to the Oregon-California
Border to close at midnight on
Wednesday, August 4, 2004. On August
3, 2004, the Regional Administrator
determined that available catch and
effort data indicated that the quota of
2,500 chinook salmon would be reached
by midnight on Wednesday, August 4,

2004. Automatic season closures based
on quotas are authorized by regulations
at 50 CFR 660.409(a)(1).

In the 2004 annual management
measures for ocean salmon fisheries (69
FR 25026, May 5, 2004), NMFS
announced the commercial fishery for
all salmon except coho in the area from
Humbug Mountain, OR to the Oregon-
California Border would open March 15
through May 31; June 1 through the
earlier of June 30 or a 2,600—chinook
quota; July 1 through the earlier of July
31 or a 1,600—chinook quota; August 1
through the earlier of August 29 or a
2,500—chinook quota; and September 1
through the earlier of September 30 or
a 3,000—chinook quota.

The fishery in the area from Humbug
Mountain, OR to the Oregon-California
Border was modified by Inseason Action
14 to close at midnight on Saturday,
June 19, 2004 (69 FR 40817, July 7,
2004) because the available catch and
effort data indicated that the quota of
2,600 chinook salmon had been
achieved.

The fishery in the area from Humbug
Mountain, OR to the Oregon-California
Border was also modified by Inseason
Action 18 to close at midnight on
Monday, July 19, 2004 (69 FR 52449,
August 26, 2004), because the available
catch and effort data indicated that the
quota of 1,600 chinook salmon had been
achieved.

On August 3, 2004, the Regional
Administrator consulted with
representatives of the Pacific Fishery
Management Council and Oregon
Department of Fish and Wildlife by
conference call. Information related to
catch to date, the chinook catch rate,
and effort data indicated that it was
likely that the chinook quota would be
reached by Wednesday, August 4,
20004. As a result, the State of Oregon
recommended, and the Regional
Administrator concurred, that the area
from Humbug Mountain, OR to the
Oregon-California Border close effective
at midnight on Wednesday, August 4,
2004. All other restrictions that apply to
this fishery remained in effect as
announced in the 2004 annual
management measures.

The Regional Administrator
determined that the best available
information indicated that the catch and
effort data, and projections, supported
the above inseason action recommended
by the state. The states manage the
fisheries in state waters adjacent to the
areas of the U.S. exclusive economic
zone in accordance with this Federal
action. As provided by the inseason
notice procedures of 50 CFR 660.411,
actual notice to fishers of the above
described action was given prior to the

date this action was effective by
telephone hotline number 206-526—
6667 and 800—-662-9825, and by U.S.
Coast Guard Notice to Mariners
broadcasts on Channel 16 VHF-FM and
2182 kHz.

This action does not apply to other
fisheries that may be operating in other
areas.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds that good
cause exists for this notification to be
issued without affording prior notice
and opportunity for public comment
under 5 U.S.C. 553(b)(B) because such
notification would be impracticable. As
previously noted, actual notice of this
action was provided to fishers through
telephone hotline and radio notification.
This action complies with the
requirements of the annual management
measures for ocean salmon fisheries (69
FR 25026, May 5, 2004), the West Coast
Salmon Plan, and regulations
implementing the West Coast Salmon
Plan (50 CFR 660.409 and 660.411).
Prior notice and opportunity for public
comment was impracticable because
NMEFS and the state agency have
insufficient time to provide for prior
notice and the opportunity for public
comment between the time the fishery
catch and effort data are collected to
determine the extent of the fisheries,
and the time the fishery closure must be
implemented to avoid exceeding the
quota. Because of the rate of harvest in
this fishery, failure to close the fishery
upon attainment of the quota would
allow the quota to be exceeded,
resulting in fewer spawning fish and
possibly reduced yield of the stocks in
the future. For the same reasons, the AA
also finds good cause to waive the 30—
day delay in effectiveness required
under U.S.C. 553(d)(3).

This action is authorized by 50 CFR
660.409 and 660.411 and is exempt from
review under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: August 27, 2004.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04-19970 Filed 8-31—-04; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031125292-4061-02; 1.D.
082704B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 630 of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area
630 of the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the C season pollock total allowable
catch (TAC) for Statistical Area 630 of
the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), August 29, 2004, 2004,
through 1200 hrs, A.l.t., October 1,
2004.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The C season allowance of the pollock
TAC in Statistical Area 630 of the GOA
is 4,768 metric tons (mt) as established
by the final 2004 harvest specifications
for groundfish of the GOA (69 FR 9261,
February 27, 2004).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS, has determined that the C season
allowance of the pollock TAC in
Statistical Area 630 will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 4,718 mt, and is
setting aside the remaining 50 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 630 of the GOA.

After the effective date of this closure
the maximum retainable amounts at 50
CFR 679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the C season
pollock TAC in Statistical Area 630.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: August 27, 2004.

John H. Dunnigan,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 04-19950 Filed 8-27-04; 3:30 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031125292-4061-02; I.D.
082704A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 620 of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMF'S is prohibiting directed
fishing for pollock in Statistical Area
620 of the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the C season pollock total allowable
catch (TAC) for Statistical Area 620 of
the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), August 29, 2004, through
1200 hrs, A.Lt., October 1, 2004.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The C season allowance of the pollock
TAC in Statistical Area 620 of the GOA
is 3,380 metric tons (mt) as established
by the final 2004 harvest specifications
for groundfish of the GOA (69 FR 9261,
February 27, 2004).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS, has determined that the revised
C season allowance of the pollock TAC
in Statistical Area 620 will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 3,330 mt, and is
setting aside the remaining 50 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 620 of the GOA.

After the effective date of this closure
the maximum retainable amounts at 50
CFR 679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the C season
pollock TAC in Statistical Area 620.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
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the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 27, 2004.
John H. Dunnigan,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 04—19951 Filed 8—27-04; 3:30 pm]
BILLING CODE 3510-22-S
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Proposed Rules

Federal Register
Vol. 69, No. 169

Wednesday, September 1, 2004

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003-NM-119-AD]
RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-10-10, DC—-10-10F,
DC-10-15, DC-10-30, DC-10-30F (KC-
10A, KDC-10), DC-10-40, DC-10-40F,
MD-10-10F, and MD-10-30F

Airplanes; and Model MD-11, and MD-
11F Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Proposed rule; withdrawal.

SUMMARY: This action withdraws a
notice of proposed rulemaking (NPRM)
that proposed a new airworthiness
directive (AD), applicable to certain
McDonnell Douglas airplane models.
That action would have superseded an
existing AD to require that the repetitive
inspections of the numbers 1 and 2
electric motors of the auxiliary
hydraulic pump for electrical resistance,
continuity, mechanical rotation, and
associated airplane wiring resistance/
voltage; and corrective actions, if
necessary; be performed at reduced
intervals. Since the issuance of the
NPRM, the Federal Aviation
Administration (FAA) has determined
that the proposed inspection
requirements are identical to the
inspection requirements of another
existing AD. Accordingly, the proposed
rule is withdrawn.

FOR FURTHER INFORMATION CONTACT: Ken
Sujishi, Aerospace Engineer, Systems
and Equipment Branch, ANM-130L,
FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5353; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
add a new airworthiness directive (AD),

applicable to certain McDonnell
Douglas Model DC-10-10, DC-10-10F,
DC-10-15, DC-10-30, DC-10-30F (KC-
10A, KDC-10), DC-10—40, and DC-10—
40F airplanes; and Model MD-10-10F
and MD-10-30F airplanes, was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on January 22, 2004 (69 FR 3036). The
proposed rule would have superseded
AD 2001-14-08, amendment 39-12319
(66 FR 36441, July 12, 2001), to require
that the repetitive inspections of the
numbers 1 and 2 electric motors of the
auxiliary hydraulic pump for electrical
resistance, continuity, mechanical
rotation, and associated airplane wiring
resistance/voltage; and corrective
actions, if necessary; be performed at
reduced intervals (i.e., from 6,000 flight
hours to 2,500 flight hours). That action
was prompted by a report from Boeing
that the original compliance time was
not adequate, because another incident
of failure of an electric motor of the
auxiliary hydraulic pump had occurred
during the interval between repetitive
inspections. The proposed actions were
intended to prevent various failures of
electric motors of the auxiliary
hydraulic pump and associated wiring,
which could result in fire at the
auxiliary hydraulic pump and
consequent damage to the adjacent
electrical equipment and/or structure.

Actions That Occurred Since the NPRM
Was Issued

Since the issuance of that NPRM, we
issued AD 2004—-05—20, amendment 39—
13515 (69 FR 11504, March 11, 2004),
applicable to certain McDonnell
Douglas Model DC-10-10, DC-10-10F,
DC-10-15, DC-10-30, DC-10-30F (KC—
10A and KDC-10), DC-10-40, and DC—-
10—40F airplanes; Model MD-10-10F
and MD-10-30F airplanes; and Model
MD-11 and MD-11F airplanes. That AD
requires modification of the installation
wiring for the electric motor operated
auxiliary hydraulic pumps in the right
wheel well area of the main landing
gear, and repetitive inspections (at
intervals not to exceed 2,500 flight
hours) of the numbers 1 and 2 electric
motors of the auxiliary hydraulic pumps
for electrical resistance, continuity,
mechanical rotation, and associated
airplane wiring resistance/voltage; and
corrective actions if necessary. That
action was prompted by several reports
of failure of the auxiliary hydraulic

pump systems. The requirements of that
AD are intended to prevent failure of the
electric motors of the hydraulic pump
and associated wiring, which could
result in fire at the auxiliary hydraulic
pump and consequent damage to the
adjacent electrical equipment and/or
structure.

The repetitive inspections required by
AD 2004—-05-20 are identical to those
proposed in the NPRM.
Accomplishment of the modification
and repetitive inspections requirements
of AD 2004-05-20 adequately addresses
the identified unsafe condition.

FAA'’s Conclusions

Upon further consideration, we have
determined that the proposed
inspection requirements of the NPRM
are identical to the inspection
requirements of AD 2004—05-20.
Accordingly, the NPRM is hereby
withdrawn.

Withdrawal of this NPRM constitutes
only such action, and does not preclude
the agency from issuing another action
in the future, nor does it commit the
agency to any course of action in the
future.

Other Relevant Rulemaking

For the reasons discussed previously,
we are also planning on rescinding AD
2001-14-08 in a separate rulemaking
action.

Regulatory Impact

Since this action only withdraws a
notice of proposed rulemaking, it is
neither a proposed nor a final rule and
therefore is not covered under Executive
Order 12866, the Regulatory Flexibility
Act, or DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979).

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Withdrawal

Accordingly, the notice of proposed
rulemaking, Docket 2003-NM-119-AD,
published in the Federal Register on
January 22, 2004 (69 FR 3036), is
withdrawn.
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Issued in Renton, Washington, on August
20, 2004.

Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—19925 Filed 8—31-04; 8:45 am)]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 37 and 38
RIN 3038-AC14

Application Procedures for
Registration as a Derivatives
Transaction Execution Facility or
Designation as a Contract Market

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed rules.

SUMMARY: The Commodity Futures
Trading Commission (Commission or
CFTC) is proposing to revise the
application and review procedures for
registration as a Derivatives Transaction
Execution Facility (DTEF) or
designation as a Contract Market (DCM).
Specifically, the Commission is
proposing to eliminate the presumption
of automatic fast-track review of
applications and replace it with the
presumption that all applications will
be reviewed pursuant to the statutory
180-day timeframe and procedures
specified in Section 6(a) of the
Commodity Exchange Act (CEA or Act).
In lieu of the automatic fast-track review
(under which applicants were deemed
to be registered as DTEFs 30 days, or
designated as DCMs 60 days, after
receipt of an application), the
Commission is proposing to permit
applicants to request expedited review
and to be registered as a DTEF or
designated as a DCM by the Commission
not later than 90 days after the date of
receipt of the application. The
Commission is also proposing, among
other things, to more completely
identify application content
requirements; to provide that review
under the expedited review procedures
may be terminated if it appears that the
application is materially incomplete,
raises novel or complex issues that
require additional time for review, or
has undergone substantive amendment
or supplementation during the review
period; to reorganize the paragraphs
being revised; and to eliminate
duplication. The Commission is
proposing these amendments based
upon its experience in processing
applications and in light of
administrative practices that have been

implemented since the rules were first
adopted.

DATES: Comments must be received by
October 1, 2004.

ADDRESSES: Comments should be sent to
the Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581, attention: Office of the
Secretariat. Comments may be sent by
facsimile to (202) 418-5521, or by e-
mail to secretary@cftc.gov. Reference
should be made to “Application
Procedures.” Comments may also be
submitted to the Federal eRulemaking
Portal: http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Duane C. Andresen, Special Counsel,
(telephone (202) 418-5492, e-mail
dandresen@cftc.gov), Division of Market
Oversight, Three Lafayette Centre, 1155
21st Street, NW., Washington, DC
20581. This document is also available
at http://www.regulations.gov.
SUPPLEMENTARY INFORMATION: The
Commission adopted the application
procedures specified in Commission
Regulations 37.5 1 and 38.3 2 for boards
of trade applying to be registered as
DTEFs or designated as DCMs in 2001
when it first implemented the
Commodity Futures Modernization Act
of 2000 (CFMA).3 These procedures
presume that an application will be
submitted and reviewed pursuant to a
fast-track procedure under which a
board of trade is deemed to be
designated as a DCM 60 days after
submitting its application,* or registered
as a DTEF 30 days after submitting its
application,5 unless notified otherwise
during the respective review period.
These fast-track review periods are
substantially shorter than the 180-day
review period specified in Section 6(a)
of the Act for reviewing DCM and DTEF
applications.® The rules provide
procedures for terminating the fast-track
review, including termination by the
Commission if it appears that the
application’s form or substance fails to
meet the requirements of the
Commission’s regulations.?

Among other things, the application
procedures also generally identify
information required to be included in
applications for registration as a DTEF 8

117 CFR 37.5.

217 CFR 38.3.

3 See 66 FR 42256 (August 10, 2001). The CFMA,
Appendix E of Pub. L. 106-554, 114 Stat. 2763,
substantially revised the Commodity Exchange Act
(Act or CEA), 7 U.S.C. § 1 et. seq.

417 CFR 38.3(a)(1).

517 CFR 37.5(b).

6 See 7 U.S.C. 8(a).

717 CFR 37.5(d), 38.3(c).

817 CFR 37.5(b)(1)(iii).

or designation as a DCM,® require that
the applicant support requests for
confidential treatment of information
included in the application with
reasonable justification,? and identify
where additional guidance for
applicants can be found.1? The rules
also provide procedures for the
withdrawal of an application for
registration or vacation of registration as
a DTEF 12 and for the withdrawal of an
application for designation or vacation
of designation as a DCM,'3 and specify
the extent of the delegation of authority
from the Commission to the Director of
the Division of Market Oversight, with
the concurrence of the General Counsel,
with respect to the termination of
expedited review procedures.14

The Commission is proposing to
modify the application procedures in a
number of respects. With respect to the
timeliness of the review of applications
generally, it is proposing to establish the
presumption that all applications are
submitted for review under the 180-day
timeframe specified in Section 6(a) of
the Act.’5 An expedited 90-day review
could be requested by the applicant, in
which case the Commission would
register the applicant as a DTEF or
designate the applicant as a DCM during
or by the end of the 90-day period
unless the Commission terminated the
expedited review for certain specifically
identified reasons. In comparison to the
current rules, the Commission is
proposing to lengthen the expedited
review periods for DCM applications by
30 days and for DTEF applications by 60
days. The Commission believes, based
upon its extensive experience in
processing DCM applications and in
light of certain administrative practices
that have developed since these rules
were first adopted, that these potentially
longer review periods are necessary to
ensure a comprehensive review of
applications and to meet other public
policy objectives.

Specifically, the Commission has
reviewed seven DCM applications under
the fast-track review procedures and
none of these reviews has been
completed within the current fast-track
60-day review period. The applications

917 CFR 38.3(a)(1)(iii).
1017 CFR 37.5(b)(1)(v); 38.3(a)(1)(v).
1117 CFR 37.5(c); 38.3(b).
1217 CFR 37.5(e)
1317 CFR 38.3(d )

1417 CFR 37.5(f); 38.3(e).

15 Under the current rules, DCM and DTEF
applications are routinely reviewed under the fast-
track procedures unless the applicant instructs the
Commission in writing at the time of submission of
the application or during the review period to
review the application pursuant to the time
provisions of and procedures under section 6 of the
Act. See 17 CFR 37.5(b)(1)(vi); 38.3(a)(1)(vi).
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themselves are large and often contain
a number of regulatory and operational
outsourcing agreements, as well as the
technical documents describing
electronic order matching systems.16
The applications frequently need to be
substantially amended or supplemented
in various ways and unfailingly generate
a series of questions by Commission
staff responsible for reviewing the
applications. In addition, a new
Commission policy to promote
transparency in Commission operations,
implemented in August of 2003,
provides for the posting of all such
applications on the Commission’s Web
site for a period of at least 15 days for
public review and comment.1? This has
also lengthened the review process. The
proposed 90-day review period should
provide the Commission with sufficient
time to review these substantial
applications and to respond to any
public comments. The Commission
notes that the proposed 90-day review
period, while longer than the current
fast-track review periods, would
continue to be substantially shorter than
the 180-day review period established
under the Act.18

The Commission also is proposing to
modify its internal processing
procedures under which an applicant
would be registered as a DTEF or
designated as a DCM. Under the
proposal, an applicant would no longer
be deemed to be registered or designated
based upon the passage of time (30 days
for DTEFs, 60 days for DCMs). If the
applicant requested expedited review,
the Commission would take affirmative
action to register or designate the
applicant as a DTEF or DCM,
respectively, subject to conditions if
appropriate, not later than 90 days after
receipt of the application, unless the
Commission terminated the expedited
review. Thus, registration as a DTEF or
designation as a DCM would involve
affirmative action by the Commission,
which would normally be in the form of
issuance of a Commission order. It
should be noted that it would be

16In this regard, the initial application of one
DCM applicant included over 1300 pages of
supporting documents and thereafter the applicant
submitted hundreds of additional pages before
designation.

17 The Commission has recently proposed
revisions to Commission Regulation 40.8 to specify
which portions of an application for registration as
a DTEF or designation as a DCM will be made
public. See 69 FR 44981 (July 28, 2004).

18 Although the Commission has not yet reviewed
an application to become registered as a DTEF
under the fast track procedure, it anticipates that
such an application would likely also be sizeable
and require a similar amount of time to review.
Accordingly, the Commission is proposing to
conform the DTEF expedited review period to that
applicable to DCMs.

possible, under the proposed
procedures, for applicants who submit
applications that are complete and not
amended or supplemented during the
review period to be registered as a DTEF
or designated as a DCM in less than 90
days.

With respect to the termination of
expedited review, the rules provide that
fast-track review may be terminated
because the application’s form or
substance fails to meet the requirements
of part 37 or 38, as appropriate, or upon
written instruction of the applicant
during the review period. Based upon
its experience in reviewing applications
submitted to date and in light of its new
practice of posting all such applications
on the Commission’s Web site for public
review and comment, the Commaission
is proposing to clarify and expand the
rationale for terminating expedited
review. In addition to the reasons for
termination cited above, the
Commission is proposing that the
expedited review period be terminated
if the application is materially
incomplete or, as more fully described
below, undergoes major amendment or
supplementation. The Commission is
also proposing to provide for
termination of expedited review if an
application raises novel or complex
issues that require additional time for
review. This proposal is responsive to
the substantial public interest that the
Commission has witnessed to date with
respect to DCM applications.

The Commission is further proposing
to delete the provision of the rules that
would require the Commission, upon
terminating fast-track review, to
commence a proceeding to deny a DCM
or DTEF application upon the request of
the applicant. This procedure has
proved to be unnecessary to date, and
an analogous procedure is available
under the statutory review procedure.1®
Finally, the Commission is proposing to
amend the expedited review procedures
to expressly provide that expedited
review would be terminated if an
applicant so requests in writing. The
Commission stresses that if expedited
review were terminated for any of the
reasons cited above, the application
would continue to be reviewed pursuant
to the 180-day statutory procedure.

In order to further enhance the
application process, the Commission is
proposing to more completely identify
and expand the information required to
be provided by an applicant under both
the statutory 180-day and the expedited
90-day review procedures. The proposal
clarifies that the rules required to be
included in all applications are those

19 See 7 U.S.C. 8(a)

rules as defined in Commission
Regulation 40.1 and more clearly
identifies the documents required to be
provided pertaining to the applicant’s
legal status and governance structure.
The Commission anticipates that such
documents would include copies of
corporate charters, limited liability
corporation or partnership agreements,
and the like.20

The proposal would make it clear that
all applicants would be required to
submit for review an executed or
executable copy of any agreements or
contracts entered into or to be entered
into by the applicant that enable the
applicant to comply with a requirement
for trading or registration criterion
(DTEFs) or a designation criterion or
core principle (DCMs) and that final,
signed copies of such documents would
be required to be submitted prior to
registration or designation. The initial
application would be required to
include something more than a letter of
intent or draft contract or agreement,
such as a final contract or agreement
signed by at least one of the parties.
While the Commission is cognizant that
applicants generally prefer to defer the
finalization of contracts in order to defer
associated costs until registration or
designation, it must balance that
preference against the assurance that a
contract or agreement will actually be
executed prior to registration or
designation.

With respect to the additional
information that would be required to
be submitted as part of the
application,2? the proposal requires that
applicants submit a “regulatory chart”
that describes the manner in which the
items included in the application enable
the applicant to comply with each
requirement for trading and registration
criterion (DTEFSs) or with each
designation criterion and core principle
(DCMs). The proposal would also
require that the applicant identify any
item included in the application that
raises novel issues and explain how that
item satisfies the requirements for
trading or the registration criteria
(DTEFs) or the designation criteria or
the core principles (DCMs). In addition,
the proposal would require that the
applicant submit a copy of any manual
or other document describing the

20 The proposal adds the requirement that DTEF
application also must include a copy of any
documents describing the applicant’s legal status
and governance structure.

211t should be noted that the “additional
information” referred to herein is additional only in
the sense that the proposal specifically provides
that the information must be included in an
application. In fact, this information has been
requested as part of each of the DCM applications
that have been reviewed to date.
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manner in which the applicant will
conduct trade practice, market, and
financial surveillance. Based upon
experience in reviewing DCM
applications, the Commission
recognizes that this additional
information is necessary for
Commission review of the application
when determining whether the
applicant satisfies the requirements for
trading and registration criteria (DTEF's)
or the designation criteria and core
principles (DCMs). Finally, the proposal
would eliminate the requirement that
the applicant support requests for
confidential treatment of information
included in the application with
reasonable justification. The
Commission believes that the
procedures provided in Commission
Regulation 145.9, Petition for
confidential treatment of information
submitted to the Commission, should be
followed by all applicants.

Under the proposal, the items
required to be included in an
application to be reviewed under the
statutory 180-day review procedures are
identical to those required to be
included in an application to be
reviewed under the expedited review
procedures with the following
exceptions for the expedited review
procedure: (1) An applicant must
request expedited review, and (2) an
application submitted for expedited
review must not be amended or
supplemented by the applicant, except
as requested by the Commission or for
correction of typographical errors,
renumbering or other nonsubstantive
revisions. The proposal provides that
amending or supplementing an
application in a manner that is
inconsistent with the above provision
would result in termination of the
expedited review.

The Commission is also proposing to
modify the delegation of authority
provisions applicable to applications for
registration as a DTEF and for
designation as a DCM. Currently, the
rules provide for the delegation of
authority to the Director of the Division
of Market Oversight, with the
concurrence of the General Counsel, (1)
to terminate the fast-track review of both
types of applications and (2) to
designate an applicant as a DCM subject
to conditions. The Commission is
proposing to modify and standardize the
delegation of authority as it applies to
DTEF and DCM applicants. Thus, under
the proposal, the Commission would
also delegate to the Director of the
Division of Market Oversight, with the
concurrence of the General Counsel, the
authority to stay the running of the 180-
day statutory review period for both

types of applications if they are
materially incomplete, as is provided
under Section 6(a) of the Act. Because
one result of the proposed amendments
would be that registration as a DTEF
and designation as a DCM would
involve affirmative action on the part of
the Commission, the proposal would
rescind the delegation of the authority
to designate the applicant as a DCM
subject to conditions.

Finally, the Commission is proposing
to reorganize the sequence of paragraphs
in the rules where appropriate and to
make minor word changes and deletions
in order to clarify the application
requirements. The Commission is also
proposing to delete certain guidance
regarding applications for designation as
that information duplicates information
available elsewhere in part 38.22

The Commission continues to
encourage applicants to consult with
Commission staff prior to formally
submitting a DTEF or DCM application
to help ensure that an application, once
submitted, will be reviewed in a timely
manner. The Commission encourages
interested parties, particularly prior
applicants, to comment upon these
proposals.

Related Matters

A. The Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., requires Federal
agencies, in promulgating rules, to
consider the impact of those rules on
small entities. The rules adopted herein
would affect DCMs and DTEFs. The
Commission has previously established
certain definitions of small entities to be
used by the Commission in evaluating
the impact of its rules on small entities
in accordance with the RFA.23 In its
previous determinations, the
Commission has concluded that DCMs
and DTEFs are not small entities for the
purpose of the RFA.24

Accordingly, the Commission does
not expect the rules, as proposed herein,
to have a significant economic impact
on a substantial number of small
entities. Therefore, the Chairman, on
behalf of the Commission, hereby
certifies, pursuant to 5 U.S.C. 605(b),
that the proposed amendments will not
have a significant economic impact on
a substantial number of small entities.
The Commission invites the public to
comment on this finding and on its

22 The guidance provided in 17 CFR 38.3(b) is
discussed more completely in Appendices A and B
to part 38.

2347 FR 18618, 18618-21 (Apr. 30, 1982).

2447 FR 18618, 18619 (Apr. 30, 1982) (discussing
DCMs); 66 FR 42256, 42268 (Aug. 10, 2001)
(discussing DTEFs).

proposed determination that the trading
facilities covered by these rules would
not be small entities for purposes of the
RFA.

B. The Paperwork Reduction Act

This proposed rulemaking affects
information-collection requirements. As
required by the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507(d)), the
Commission has submitted a copy of
this section to the Office of Management
and Budget (OMB) for its review.

Collection of Information: Rules
Relating to part 37, Establishing
Procedures for Entities to be Registered
as Derivatives Transaction Execution
Facilities, OMB Control Number 3038—
0053. The proposed rules will not
change the burden previously approved
by OMB. The estimated burden was
calculated as follows:

Estimated number of respondents: 10.

Annual responses by each
respondent: 1.

Total annual responses: 10.

Estimated average hours per response:
200.

Annual reporting burden: 2,000.

Collection of Information: Rules
Relating to part 38, Establishing
Procedures for Entities to Become
Designated as Contract Markets, OMB
Control Number 3038-0052. The
proposed rules will not change the
burden previously approved by OMB.
The estimated burden was calculated as
follows:

Estimated number of respondents: 10.

Annual responses by each
respondent: 1.

Total annual responses: 10.

Estimated average hours per response:
300.

Annual reporting burden: 3,000.

Organizations and individuals
desiring to submit comments on the
information collection requirements
should direct them to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Room 10202, New Executive Office
Building, 725 17th Street, NW.,
Washington, DC 20503; Attention: Desk
Officer for the Commodity Futures
Trading Commission.

The Commission considers comments
by the public on this proposed
collection of information in:

Evaluating whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Commission, including
whether the information will have a
practical use;

Evaluating the accuracy of the
Commission’s estimate of the burden of
the proposed collection of information,
including the validity of the
methodology and assumptions used;
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Enhancing the quality, usefulness,
and clarity of the information to be
collected; and

Minimizing the burden of collecting
information on those who are to
respond, including through the use of
appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses.

OMB is required to make a decision
concerning the collection of information
contained in these proposed regulations
between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. This does not affect the
deadline for the public to comment to
the Commission on the proposed
regulations.

Copies of the information collection
submission to OMB are available from
the CFTC Clearance Officer, 1155 21st
Street, NW., Washington, DC 20581,
(202) 418-5160.

C. Cost Benefit Analysis

Section 15(a) of the Act requires the
Commission to consider the costs and
benefits of its action before issuing a
new regulation under the Act. By its
terms, section 15(a) does not require the
Commission to quantify the costs and
benefits of a new regulation or to
determine whether the benefits of the
proposed regulation outweigh its costs.
Rather, section 15(a) requires the
Commission to “consider the costs and
benefits” of the subject rule.

Section 15(a) further specifies that the
costs and benefits of the proposed rule
shall be evaluated in light of five broad
areas of market and public concern: (1)
Protection of market participants and
the public; (2) efficiency,
competitiveness, and financial integrity
of futures markets; (3) price discovery;
(4) sound risk management practices;
and (5) other public interest
considerations. The Commission may,
in its discretion, give greater weight to
any one of the five enumerated areas of
concern and may, in its discretion,
determine that, notwithstanding its
costs, a particular rule is necessary or
appropriate to protect the public interest
or to effectuate any of the provisions or
to accomplish any of the purposes of the
Act.

The proposed amendments are based
upon past experience in reviewing DCM
applications, and in light of the
Commission’s intention to post all such
applications on its Web site for public
review and comment, and are intended
to facilitate increased flexibility,

consistency and increased public input.
The proposed amendments impose
limited new submission obligations on
entities seeking designation as DCMs or
registration as DTEFs with the
Commission. The proposed
amendments establish the premise that
all designation and registration
applications are to be reviewed under
the statutory 180-day review process
unless otherwise requested and set new
parameters for the expedited review of
such applications and for the
termination of such expedited review.
These parameters create a useful and
forward-looking expedited review
process. Under the proposed rules, the
Commission will review and take
affirmative action upon designation and
registration applications in an
abbreviated time frame that adequately
protects the interests of all market
participants and the public. The
proposed rules establish flexible
expedited review procedures that allow
the Commission to efficiently terminate
expedited review when requested to do
so by the applicant, or when necessary
because of the submission of materially
incomplete, novel or complex, or
substantially amended or supplemented
applications.

After considering these factors, the
Commission has determined to propose
the revisions to parts 37 and 38 set forth
below. The Commission specifically
invites public comment on its
application of the criteria contained in
section 15(a) of the Act for
consideration. Commenters are also
invited to submit any quantifiable data
that they may have concerning the costs
and benefits of the proposed rule with
their comment letters.

List of Subjects

17 CFR Part 37

Commodity futures, Commodity
Futures Trading Commission.

17 CFR Part 38

Commodity futures, Commodity
Futures Trading Commission.

In consideration of the foregoing, and
pursuant to the authority contained in
the Act, and, in particular, sections 2, 3,
4, 4c, 5, 5a and 8a of the Act, the
Commission hereby proposes to amend
chapter I of title 17 of the Code of
Federal Regulations as follows:

PART 37—DERIVATIVES
TRANSACTION EXECUTION
FACILITIES

1. The authority citation for Part 37
continues to read as follows:

Authority: 7 U.S.C. 2, 5, 6, 6¢, 7a and 12a,
as amended by the Commodity Futures

Modernization Act of 2000, Appendix E of
Pub. L. 106554, 114 Stat. 2763 (2000).

2. Revise §37.5 to read as follows:

§37.5 Procedures for registration.

(a) Notification by contract markets.
(1) To operate as a registered derivatives
transaction execution facility pursuant
to Section 5a of the Act, a board of trade
that is designated as a contract market,
which is not a dormant contract market
as defined in Section 40.1 of this
chapter, must:

(i) Notify the Commission of its intent
to so operate by filing with the Secretary
of the Commission at its Washington,
DC, headquarters a copy of the facility’s
rules (as defined in Section 40.1 of this
chapter) or a list of the designated
contract market’s rules that apply to the
operation of the derivatives transaction
execution facility, and a certification by
the contract market that it meets:

(A) The requirements for trading of
Section 5a(b) of the Act; and

(B) The criteria for registration under
Section 5a(c) of the Act.

(ii) Comply with the core principles
for operation under Section 5a(d) of the
Act and the provisions of this part 37.

(2) Before using the notification
procedure of paragraph (a)(1)(i) of this
section for registration as a derivatives
transaction execution facility, a dormant
contract market, as defined in §40.1 of
this chapter, must reinstate its
designation under § 38.3(a)(3) of this
chapter.

(b) Application Procedures—(1)
Statutory (180-day) review procedures.
A board of trade desiring to be
registered as a derivatives transaction
execution facility shall file an
application for registration with the
Secretary of the Commission at its
Washington, DC, headquarters. Except
as provided under the 90-day review
procedures described in paragraph (b)(2)
of this section, the Commission will
review the application for registration as
a derivatives transaction execution
facility pursuant to the 180-day
timeframe and procedures specified in
Section 6(a) of the Act. The Commission
shall approve or deny the application
or, if deemed appropriate, register the
applicant as a derivatives transaction
execution facility subject to conditions.

(i) The applicant must demonstrate
that it satisfies the requirements for
trading and the criteria for registration
of sections 5a(b) and 5a(c) of the Act,
respectively, and the provisions of this
part 37.

(ii) The application must include the
following:

(A) The derivatives transaction
execution facility’s rules (as defined in
§40.1 of this chapter);
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(B) Any technical manuals and other
guides or instructions for users of such
facility, descriptions of any system test
procedures, tests conducted or test
results, descriptions of the trading
mechanism or algorithm used or to be
used by such facility, and contingency
or disaster recovery plans;

(C) A copy of any documents
describing the applicant’s legal status
and governance structure;

(D) An executed or executable copy of
any agreements or contracts entered into
or to be entered into by the applicant,
including partnership or limited
liability company, third-party regulatory
service, or member or user agreements,
that enable or empower the applicant to
comply with a requirement for trading
or a registration criterion (final,
executed copies of such documents
must be submitted prior to registration);

(E) A copy of any manual or other
document describing, with specificity,
the manner in which the applicant will
conduct trade practice, market, and
financial surveillance;

(F) A document that describes the
manner in which the applicable items in
§37.5(b)(1)(ii)(A)—(E) enable or
empower the applicant to comply with
each requirement for trading and
registration criterion (a regulatory
chart); and

(G) To the extent that any of the items
in § 37.5(b)(1)(ii)(A)—(E) raise issues that
are novel, or for which compliance with
a requirement for trading or condition
for registration is not self-evident, an
explanation of how that item and the
application satisfy the requirements for
trading and registration criteria.

(iii) The applicant must identify with
particularity information in the
application that will be subject to a
request for confidential treatment
pursuant to § 145.9 of this chapter.

(2) Ninety-day review procedures. A
board of trade desiring to be registered
as a derivatives transaction execution
facility may request that its application
be reviewed on an expedited basis and
that the applicant be registered as a
derivatives transaction execution
facility not later than 90 days after the
date of receipt of the application for
registration by the Secretary of the
Commission. The 90-day period shall
begin on the first business day (during
the business hours defined in §40.1 of
this chapter) that the Commission is in
receipt of the application. Unless the
Commission notifies the applicant
during the 90-day period that the
expedited review has been terminated
pursuant to § 37.5(c), the Commission
will register the applicant as a
derivatives transaction execution
facility during the 90-day period. If

deemed appropriate by the Commission,
the registration may be subject to such
conditions as the Commission may
stipulate.

(i) The applicant must demonstrate
that it satisfies the requirements for
trading and the criteria for registration
of Sections 5a(b) and 5a(c) of the Act,
respectively, and the provisions of this
part 37;

(ii) The application must include the
items described in Sections 37.5(b)(1)(ii)
and (iii); and

(iii) The applicant must not amend or
supplement the application, except as
requested by the Commission or for
correction of typographical errors,
renumbering or other nonsubstantive
revisions, during the 90-day review
period.

(c) Termination of 90-day review. (1)
During the 90-day period for review
pursuant to paragraph (b)(2) of this
section, the Commission shall notify the
applicant seeking registration that the
Commission is terminating review
under this section, and will review the
application under the 180-day time
period and procedures of Section 6(a) of
the Act, if it appears to the Commission
that the application: (i) is materially
incomplete, (ii) fails in form or
substance to meet the requirements of
this part, (iii) raises novel or complex
issues that require additional time for
review, or (iv) is amended or
supplemented in a manner that is
inconsistent with Section 37.5(b)(2)(iii)
above. The Commission shall also
terminate review under this section if
requested in writing to do so by the
applicant.

(2) The termination notification shall
identify the deficiencies in the
application that render it incomplete,
the manner in which the application
fails to meet the requirements of this
part, the novel or complex issues that
require additional time for review, or
the amendment or supplement that is
inconsistent with § 37.5(b)(2)(iii) above.

(d) Reinstatement of dormant
registration. Before listing products for
trading, a dormant derivatives
transaction execution facility as defined
in §40.1 must reinstate its registration
under the procedures of paragraphs
(a)(1), (b)(1) or (b)(2) of this section;
provided, however, that an application
for reinstatement may rely upon
previously submitted materials that still
pertain to, and accurately describe,
current conditions.

(e) Delegation of authority. (1) The
Commission hereby delegates, until it
orders otherwise, to the Director of the
Division of Market Oversight or such
other employee or employees as the
Director may designate from time to

time, with the concurrence of the
General Counsel or the General
Counsel’s delegate, authority to notify
the applicant seeking registration under
Section 6(a) of the Act that the
application is materially incomplete and
the running of the 180-day period is
stayed or that the 90-day review under
paragraph (b)(2) of this section is
terminated.

(2) The Director may submit to the
Commission for its consideration any
matter that has been delegated in this
paragraph.

(3) Nothing in this paragraph
prohibits the Commission, at its
election, from exercising the authority
delegated in paragraph (e)(1) of this
section.

(f) Request for withdrawal of
application for registration. An
applicant for registration may withdraw
its application submitted pursuant to
paragraphs (b)(1) or (b)(2) of this section
by filing such a request with the
Commission at its Washington, DC,
headquarters. Withdrawal of an
application for registration shall not
affect any action taken or to be taken by
the Commission based upon actions,
activities or events occurring during the
time that the application for registration
was pending with the Commission.

(g) Request for vacation of
registration. A registered derivatives
transaction execution facility may
vacate its registration under Section 7 of
the Act by filing such a request with the
Commission at its Washington, DC,
headquarters. Vacation of registration
shall not affect any action taken or to be
taken by the Commission based upon
actions, activities or events occurring
during the time that the facility was
registered by the Commission.

(h) Guidance for applicants.
Appendix A to this part provides
guidance on how the registration criteria
in Section 5a(c) of the Act can be
satisfied.

PART 38—DESIGNATED CONTRACT
MARKETS

1. The authority citation for part 38
continues to read as follows:

Authority: 7 U.S.C. 2, 5, 6, 6¢, 7 and 12a,
as amended by the Commodity Futures
Modernization Act of 2000, Appendix E of
Pub. L. 106554, 114 Stat. 2763 (2000).

2. Revise § 38.3 to read as follows:

§38.3 Procedures for designation.

(a) Application procedures—(1)
Statutory (180-day) review procedures.
A board of trade desiring to be
designated as a contract market shall file
an application for designation with the
Secretary of the Commission at its
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Washington, DC, headquarters. Except
as provided under the 90-day review
procedures described in paragraph (a)(2)
of this section, the Commission will
review the application for designation
as a contract market pursuant to the
180-day timeframe and procedures
specified in Section 6(a) of the Act. The
Commission shall approve or deny the
application or, if deemed appropriate,
designate the applicant as a contract
market subject to conditions.

(i) The applicant must demonstrate
compliance with the criteria for
designation of Section 5(b) of the Act,
the core principles for operation of
Section 5(d) of the Act and the
provisions of this part 38.

(ii) The application must include the
following:

(A) A copy of the applicant’s rules (as
defined in Section 40.1 of this chapter)
and any technical manuals, other guides
or instructions for users of, or
participants in, the market, including
minimum financial standards for
members or market participants;

(B) A description of the trading
system, algorithm, security and access
limitation procedures with a timeline
for an order from input through
settlement, and a copy of any system
test procedures, tests conducted, test
results and contingency or disaster
recovery plans;

(C) A copy of any documents
describing the applicant’s legal status
and governance structure, including
governance fitness information;

(D) An executed or executable copy of
any agreements or contracts entered into
or to be entered into by the applicant,
including partnership or limited
liability company, third-party regulatory
service, or member or user agreements,
that enable or empower the applicant to
comply with a designation criterion or
core principle (final, executed copies of
such documents must be submitted
prior to designation);

(E) A copy of any manual or other
document describing, with specificity,
the manner in which the applicant will
conduct trade practice, market, and
financial surveillance;

(F) A document that describes the
manner in which the applicable items in
§ 38.3(a)(1)(ii)(A) through (E) enable or
empower the applicant to comply with
each designation criterion and core
principle (a regulatory chart); and

(G) To the extent that any of the items
in § 38.3(a)(1)(ii)(A) through (E) raise
issues that are novel, or for which
compliance with a designation criterion
or a core principle is not self-evident, an
explanation of how that item and the
application satisfy the designation
criteria or the core principles.

(iii) The applicant must identify with
particularity information in the
application that will be subject to a
request for confidential treatment
pursuant to Section 145.9 of this
chapter.

(2) Ninety-day review procedures. A
board of trade desiring to be designated
as a contract market may request that its
application be reviewed on an
expedited basis and that the applicant
be designated as a contract market not
later than 90 days after the date of
receipt of the application for
designation by the Secretary of the
Commission. The 90-day period shall
begin on the first business day (during
the business hours defined in Section
40.1 of this chapter) that the
Commission is in receipt of the
application. Unless the Commission
notifies the applicant during the 90-day
period that the expedited review has
been terminated pursuant to § 38.3(b),
the Commission will designate the
applicant as a contract market during
the 90-day period. If deemed
appropriate by the Commission, the
designation may be subject to such
conditions as the Commission may
stipulate.

(i) The applicant must demonstrate
compliance with the criteria for
designation of section 5(b) of the Act,
the core principles for operation of
section 5(d) of the Act and the
provisions of this part 38;

(ii) The application must include the
items described in §§ 38.3(a)(1)(ii) and
(iii); and

(iii) The applicant must not amend or
supplement the application, except as
requested by the Commission or for
correction of typographical errors,
renumbering or other nonsubstantive
revisions, during the 90-day review
period.

(b) Termination of 90-day review. (1)
During the 90-day period for review
pursuant to paragraph (a)(2) of this
section, the Commission shall notify the
applicant seeking designation that the
Commission is terminating review
under this section, and will review the
application under the 180-day time
period and procedures of Section 6(a) of
the Act, if it appears to the Commission
that the application:

(i) Is materially incomplete,

(ii) Fails in form or substance to meet
the requirements of this part,

(iii) Raises novel or complex issues
that require additional time for review,
or

(iv) Is amended or supplemented in a
manner that is inconsistent with
§38.3(a)(2)(iii) above. The Commission
shall also terminate review under this

section if requested in writing to do so
by the applicant.

(2) The termination notification shall
identify the deficiencies in the
application that render it incomplete,
the manner in which the application
fails to meet the requirements of this
part, the novel or complex issues that
require additional time for review, or
the amendment or supplement that is
inconsistent with § 38.3(a)(2)(iii) above.

(c) Reinstatement of dormant
designation. Before listing or relisting
products for trading, a dormant
designated contract market as defined in
§40.1 of this chapter must reinstate its
designation under the procedures of
paragraph (a)(1) or (a)(2) of this section;
provided, however, that an application
for reinstatement may rely upon
previously submitted materials that still
pertain to, and accurately describe,
current conditions.

(d) Delegation of authority. (1) The
Commission hereby delegates, until it
orders otherwise, to the Director of the
Division of Market Oversight or such
other employee or employees as the
Director may designate from time to
time, with the concurrence of the
General Counsel or the General
Counsel’s delegate, authority to notify
the applicant seeking designation under
Section 6(a) of the Act that the
application is materially incomplete and
the running of the 180-day period is
stayed or that the 90-day review under
paragraph (a)(2) of this section is
terminated.

(2) The Director may submit to the
Commission for its consideration any
matter that has been delegated in this
paragraph.

(3) Nothing in this paragraph
prohibits the Commission, at its
election, from exercising the authority
delegated in paragraph (d)(1) of this
section.

(e) Request for withdrawal of
application for designation. An
applicant for designation may withdraw
its application submitted pursuant to
paragraphs (a)(1) or (a)(2) of this section
by filing such a request with the
Commission at its Washington, DC,
headquarters. Withdrawal of an
application for designation shall not
affect any action taken or to be taken by
the Commission based upon actions,
activities or events occurring during the
time that the application for designation
was pending with the Commission.

(f) Request for vacation of
designation. A designated contract
market may vacate its designation under
Section 7 of the Act by filing such a
request with the Commission at its
Washington, DC, headquarters. Vacation
of designation shall not affect any action
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taken or to be taken by the Commission
based upon actions, activities or events
occurring during the time that the
facility was designated by the
Commission.

(g) Guidance for applicants.
Appendix A to this part provides
guidance on how the criteria for
designation under section 5(b) of the
Act can be satisfied. Appendix B to this
part provides guidance on how the core
principles of section 5(d) of the Act can
be satisfied.

Issued in Washington, DC, this 26th day of
August, 2004, by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 04-19946 Filed 8—-31-04; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-124405-03]
RIN 1545-BC13

Optional 10-Year Writeoff of Certain
Tax Preferences; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking.

SUMMARY: This document contains
corrections to a notice of proposed
rulemaking that was published in the
Federal Register on July 20, 2004 (69 FR
43367), that provides guidance on the
time and manner of making an election
under section 59(e) of the Internal
Revenue Code.

FOR FURTHER INFORMATION CONTACT: Eric
B. Lee (202) 622—3120 (not a toll-free
number).
SUPPLEMENTARY INFORMATION:
Background

The notice of proposed rulemaking
(REG—124405—-03) that is the subject of

this correction is under section 59(e) of
the Internal Revenue Code.

Need for Correction

As published, REG-124405-03
contains errors that may prove to be
misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication of the
notice of proposed rulemaking (REG—
124405-03), that was the subject of FR
Doc. 04—16474, is corrected as follows:

1. On page 43368, column 2, in the
preamble under the paragraph heading
“Explanation of Provisions”, third
paragraph, line 18, the language,
“expenditures subject to the section
59(e)” is corrected to read
“Expenditures subject to the section
59(e) election”.

§1.59-1 [Corrected]

2. On page 43369, column 1, § 1.59—
1(b)(1), line 8, the language, ‘‘the section
59(e) begins. A taxpayer” is corrected to
read ‘“‘the section 59(e) election begins.
A taxpayer”.

3. On page 43369, column 1 §1.59—
1(b)(1), line 19, the language, ““section
59(e) begins. Additionally, the” is
corrected to read ‘“‘section 59(e) election
begins. Additionally, the”.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedure and
Administration).

[FR Doc. 04—19947 Filed 8—-31-04; 8:45 am]
BILLING CODE 4830-01-P

NATIONAL MEDIATION BOARD
29 CFR Part 1210

Administration of Arbitration Programs

AGENCY: National Mediation Board.
ACTION: Notice of proposed rulemaking.

SUMMARY: The National Mediation
Board (NMB) is extending the public
comment period for receipt of
comments on its notice of proposed
rulemaking entitled “Administration of
Arbitration Programs” that was
published in the Federal Register on
August 9, 2004 (69 FR 48177).

DATES: Comments must be in writing
and must be received by September 20,
2004.

ADDRESSES: Submit written comments
to: Roland Watkins, Director of
Arbitration/NRAB Administrator,
National Mediation Board, 1301 K
Street, NW., Suite 250—East,
Washington, DC 20005. Attn: NMB
Docket No. 2003—-01N. You may submit
your comments via letter, or
electronically through the Internet to the
following address: arb@nmb.gov. If you
submit your comments electronically,
please put the full body of your
comments in the text of the electronic
message and also as an attachment
readable in MS Word. Please include
your name, title, organization, postal
address, telephone number, and e-mail
address in the text of the message.
Comments may also be submitted via
facsimile to (202) 692—5086. Please cite

NMB Docket No. 2003—01N in your
comment.

FOR FURTHER INFORMATION CONTACT:
Roland Watkins, NRAB Administrator,
1301 K Street, NW., Suite 250 East,
Washington, DC 20005 (telephone: 202—
692-5000).

SUPPLEMENTARY INFORMATION: On
Monday, August 8, 2004, the National
Mediation Board published a notice of
proposed rulemaking requesting public
comment on the Board’s proposal to
establish a new Part 1210 in its rules
concerning the “Administration of
Arbitration Programs—National
Railroad Adjustment Board (NRAB),
Public Law Boards (PLBs) and Special
Boards of Adjustment (SBAs) (69 FR
48177). The closing date for receipt of
public comments was September 8,
2004.

After further consideration, the Board
is extending the comment period by
twelve (12) days. Therefore, the closing
date for receipt of public comments is
now September 20, 2004.

June D.W. King,

Acting National Railroad Adjustment Board
Administrator.

[FR Doc. 04—19878 Filed 8—31-04; 8:45 am)]
BILLING CODE 7550-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[CGD07-04-101]
RIN 1625-AA08

Special Local Regulations; Columbus
Day Regatta, Biscayne Bay, Miami, FL

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish permanent local regulations
for the Columbus Day Regatta. The
event is held annually from 10 a.m. to

5 p.m. on Saturday and Sunday of
Columbus Day weekend on Biscayne
Bay, Miami, Florida. The regulations
create a regulated area that temporarily
limits the movement of non-participant
vessels. These regulations are needed to
provide for the safety of life on
navigable waters during the event.
DATES: Comments and related material
must reach the Coast Guard on or before
October 1, 2004.

ADDRESSES: You may mail comments
and related material to Sector Miami,
100 MacArthur Causeway, Miami
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Beach, Florida 33139. Sector Miami
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
Sector Miami between 8 a.m. and 4
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:

BMC D. Vaughn, Coast Guard Sector
Miami, Miami Beach, Florida, (305)
535—4317.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD07-04-101),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8%z by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Sector Miami
at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

Columbus Day Regatta, Inc., sponsors
a sailboat race with approximately 500
sailboats, ranging in length from 20 to
60 feet, that participate in the event. The
race takes place in Biscayne Bay, from
Dinner Key to Soldier Key, Saturday
and Sunday during the second weekend
in October (Columbus Day Weekend).
Approximately 50 spectator craft, and
several hundred additional vessels,
transit the area for the annual event.
These regulations are intended to
provide for the safety of life on the
waters of Biscayne Bay during the event
by controlling traffic in the regulated
area.

Discussion of Proposed Rule

This rule creates a regulated area and
prohibits non-participant vessels from
entering the regulated area without the
permission of the Coast Guard Patrol
Commander. When the Coast Guard
Patrol Commander determines that it is
safe for vessels to transit the regulated
area, vessel traffic may resume normal
operations at the completion of the
scheduled races and exhibitions, and
between scheduled racing events. The
regulated area encompasses all waters
within the following points: (A) 25° 43’
24” N, 080° 12" 30” W; (B) 25° 43’ 24”
N, 080° 10" 30” W; (C) 25° 33" 00” N,
080° 11” 30” W; (D) 25° 33" 00” N, 080°
15’ 54” W; (E) 25° 40" 00” N, 080° 15’
00” W.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. Entry into the
regulated area is prohibited for only
limited time periods. Additionally,
when the Coast Guard Patrol
Commander determines that it is safe for
vessels to transit the regulated area,
vessel traffic may be allowed to resume
normal operations at the completion of
scheduled races and exhibitions and
between scheduled racing events. Also,
vessels may otherwise be allowed to
enter the regulated area with permission
of the Coast Guard Patrol Commander.
Finally, advance notifications to the
maritime community through marine
information broadcasts will allow
mariners to adjust plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: the owners or
operators of vessels intending to transit
or anchor in a portion of Biscayne Bay,
between Dinner Key and Soldier Key,
from 10 a.m. to 5 p.m., on the Saturday
and Sunday of Columbus Day weekend.
The regulations will only be in effect for
2 days in an area of limited commercial
traffic. Also, vessel traffic will be
allowed to resume normal operations at
the completion of scheduled races and
exhibitions, and between scheduled
racing events, when the Coast Guard
Patrol Commander determines it is safe
to do so. Vessels may otherwise be
allowed to enter the regulated area with
permission of the Coast Guard Patrol
Commander.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT. The Coast Guard will not
retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
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this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order, because
it is not a ““significant regulatory action”

under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-43701f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. Under figure 2—1,
paragraph (34)(h), of the Instruction, an
“Environmental Analysis Check List”
and a “Categorical Exclusion
Determination” are not required for this
rule. Comments on this section will be
considered before we make the final
decision on whether to categorically
exclude this rule from further
environmental review.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; Department of
Homeland Security Delegation No. 0170.1.

2. Add §100.729 to read as follows:

§100.729 Columbus Day Regatta,
Biscayne Bay, Miami, FL.

(a) Regulated area. A regulated area is
established for the Columbus Day
Regatta, Biscayne Bay, Miami, Florida.
The regulated area encompasses all
waters within the following points: (1)
25° 43’ 24” N, 080° 12 30” W; (2) 25°
43’ 24” N, 080° 10” 30” W; (3) 25° 33’
00” N, 080° 11” 30” W; (4) 25° 33" 00”

N, 080° 15" 54” W; (5) 25° 40" 00” N,
080° 15" 00" W

(b) Definitions. Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the Coast
Guard who has been designated by
Commanding Officer, Coast Guard
Station Miami Beach.

Law Enforcement Vessels are those
vessels that are clearly marked and
identifiable as being on government
non-commercial service and authorized
to that effect, including any boat
embarked on such vessels.

(c) Special local regulations. (1) All
vessels and persons with the exception
of those participating in the Columbus
Day Regatta are prohibited from entering
into the regulated area without
permission from the Coast Guard Patrol
Commander.

(2) Each day, at the completion of
scheduled races and exhibitions, and
departure of participants from the
regulated area, the Coast Guard Patrol
Commander may permit traffic to
resume normal operations.

(3) Between scheduled racing events,
the Coast Guard Patrol Commander may
permit traffic to resume normal
operations for a limited time.

(4) A succession of not fewer than 5
short whistle or horn blasts from a Coast
Guard patrol vessel will be the signal for
any and all vessels to take immediate
steps to avoid collision.

(5) The provisions in this paragraph
do not apply to law enforcement vessels
or their crews.

(d) Effective Period: This rule is
effective annually from 10 a.m. until 5
p.m. Saturday and Sunday during the
second weekend in October (Columbus
Day weekend).

Dated: August 10, 2004.
D.B. Peterman,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 04-19913 Filed 8—-31—-04; 8:45 am]|
BILLING CODE 4910-15-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD01-04-096]

RIN 1625-AA09

Drawbridge Operation Regulations;

Annisquam River, Danvers River, Fore
River, and Saugus River, MA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the drawbridge operating
regulations governing the operation of
four Massachusetts Highway
Department bridges; the Blynman
(SR127) Bridge, mile 0.0, across the
Annisquam River; the Kernwood Bridge,
mile 1.0, across the Danvers River; the
Quincy Weymouth SR3A Bridge, mile
2.8, across the Fore River; and the Fox
Hill (SR107) Bridge, mile 2.5, across the
Saugus River, Massachusetts. The bridge
owner requested that the four bridges
may operate on an advance notice basis
from noon to 6 p.m. on Thanksgiving
Day each year. This action is expected
to allow the draw tenders to spend the
holiday with their families while still
meeting the reasonable needs of
navigation.

DATES: Comments must reach the Coast
Guard on or before October 1, 2004.

ADDRESSES: You may mail comments to
Commander (obr), First Coast Guard
District Bridge Branch, One South
Street, Battery Park Building, New York,
New York 10004, or deliver them to the
same address between 7 a.m. and 3
p.-m., Monday through Friday, except
Federal holidays. The telephone number
is (212) 668—7165. The First Coast
Guard District, Bridge Branch,
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
the First Coast Guard District, Bridge
Branch, 7 a.m. to 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: Mr.
Gary Kassof, Bridge Administrator, First
Coast Guard District, (212) 668—7165.

SUPPLEMENTARY INFORMATION:
Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments or related material. If you do

so, please include your name and
address, identify the docket number for
this rulemaking (CGD01-04—-096),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 82 by 11 inches,
suitable for copying. If you would like
to know if they reached us, please
enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the First
Coast Guard District, Bridge Branch, at
the address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

Annisquam River and Blynman Canal

The Blynman (SR127) Bridge, mile
0.0, across the Annisquam River has a
vertical clearance of 7 feet at mean high
water and 16 feet at mean low water in
the closed position. The existing
operating regulations are listed at 33
CFR 117.586.

Danvers River

The Kernwood Bridge, at mile 1.0,
across the Danvers River has a vertical
clearance of 8 feet at mean high water
and 17 feet at mean low water in the
closed position. The existing operating
regulations are listed at 33 CFR
§117.595(c).

Fore River

The Quincy Weymouth (SR3A)
Bridge, at mile 2.8, across the Fore River
has a vertical clearance of 45 feet at
mean high water and 55 feet at mean
low water in the closed position. The
existing operating regulations are listed
at 33 CFR §117.621.

Saugus River

The Fox Hill (SR107) Bridge, at mile
2.5, across the Saugus River has a
vertical clearance of 6 feet at mean high
water and 16 feet at mean low water in
the closed position. The existing
operating regulations are listed at 33
CFR §117.618(c).

The owner of the bridges,
Massachusetts Highway Department
(MHD), requested a change to the

drawbridge operation regulations for the
above four bridges to allow the bridges
to operate on an advance notice basis on
Thanksgiving Day each year.

The existing drawbridge operation
regulations already allow the four
bridges to operate on an advance notice
basis on Christmas and New Years Day
each year. Therefore, it is expected that
adding Thanksgiving Day to that
existing requirement should not impact
navigation adversely since there have
been very few requests to open these
bridges on Thanksgiving Day in past
years.

The Coast Guard believes this rule is
reasonable because the bridges would
still open on demand at any time on
Thanksgiving Day after the advance
notice is given.

Discussion of Proposed Rule

Annisquam River and Blynman Canal

This proposed rule would revise 33
CFR 117.586, which details the
operating regulations for the Blynman
(SR127) Bridge. This proposed rule
would allow the bridge owner to require
a two-hour advance notice for bridge
openings on Thanksgiving Day from
noon to 6 p.m. each year.

Danvers River

This proposed rule amends 33 CFR
117.595 by revising paragraph (c),
which details the operating regulations
for the Kernwood Bridge.

This proposed rule would allow the
bridge owner to require a one-hour
advance notice for bridge openings from
noon to 6 p.m. on Thanksgiving Day
each year.

Fore River

This proposed rule amends 33 CFR
117.621 by revising paragraph (c),
which details the holiday operating
regulations for the Quincy Weymouth
SR3A Bridge.

This proposed rule would allow the
bridge owner to require a two-hour
advance notice for bridge openings from
noon to 6 p.m. on Thanksgiving Day
each year.

Saugus River

This proposed rule amends 33 CFR
117.618 by revising paragraph (c),
which details the operating regulations
for the Fox Hill SR107 Bridge. This
proposed rule would allow the bridge
owner to require a one-hour advance
notice for bridge openings from noon to
6 p.m. on Thanksgiving Day each year.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
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Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
6(a)(3) of that Order. The Office of
Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation, under the
regulatory policies and procedures of
DHS, is unnecessary.

This conclusion is based on the fact
that the bridges will continue to open
on signal at any time after the advance
notice is given.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under
section 5 U.S.C. 605(b), that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

This conclusion is based on the fact
that the bridges will continue to open
on signal at any time after the advance
notice is given.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact us in writing
at, Commander (obr), First Coast Guard
District, Bridge Branch, 408 Atlantic
Avenue, Boston, MA 02110-3350. The
telephone number is (617) 223—-8364.
The Coast Guard will not retaliate

against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under E.O.
12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,

because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This proposed rule
does not use technical standards.
Therefore, we did not consider the use
of voluntary consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environment
documentation because it has been
determined that the promulgation of
operating regulations or procedures for
drawbridges are categorically excluded.
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List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons set out in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Revise §117.586 to read as follows:

§117.586 Annisquam River and Blynman
Canal.

The draw of the Blynman (SR127)
Bridge shall open on signal, except that,
from noon to 6 p.m. on the fourth
Thursday in November (Thanksgiving
Day), 6 p.m. on December 24 to
midnight on December 25, and from 6
p.m. on December 31 to midnight on
January 1, the draw shall open on signal
if at least a two-hour advance notice is
given by calling the number posted at
the bridge.

3. Section 117.595 is amended by
revising paragraph (c) to read as follows:

§117.595 Danvers River.

* * * * *

(c) The Kernwood Bridge, at mile 1.0,
shall operate as follows:

(1) From May 1 through September
30, midnight to 5 a.m., and from
October 1 through April 30, 7 p.m.to 5
a.m., draw shall open on signal after at
least a one-hour advance notice is given
by calling the number posted at the
bridge.

(2) From noon to 6 p.m. on the fourth
Thursday in November (Thanksgiving
Day) and all day on December 25 and
January 1, the draw shall open on signal
after at least a one-hour advance notice
is given by calling the number posted at
the bridge.

4. Section 117.618 is amended by
revising paragraph (c) to read as follows:

§117.618 Saugus River.

* * * * *

(c) The Fox Hill (SR107) Bridge, at
mile 2.5, shall operate as follows:

(1) The draw shall open on signal,
except that, from October 1 through May
31, from 7 p.m. to 5 a.m., the draw shall
open after at least a one-hour advance
notice is given by calling the number
posted at the bridge.

(2) From noon to 6 p.m. on the fourth
Thursday in November (Thanksgiving

Day), and all day on December 25, and
January 1, the draw shall open on signal
after at least a one-hour advance notice
is given by calling the number posted at
the bridge.

5. Section 117.621 is amended by
revising paragraph (c) to read as follows:

§117.621 Fore River.

* * * * *

(c) From noon to 6 p.m. on the fourth
Thursday in November (Thanksgiving
Day), from 6 p.m. on December 24 to
midnight on December 25, and from 6
p.m. on December 31 to midnight on
January 1, the draw shall open on signal
after at least a two-hour advance notice
is given by calling the number posted at
the bridge.

Dated: August 23, 2004.
David P. Pekoske,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 04-19958 Filed 8—31-04; 8:45 am]|
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 51

[OAR-2003-0079; FRL-7802-1]

RIN 2060-AJ99

Draft Nitrogen Oxides Exemption
Guidance for Proposed Rule To

Implement the 8-Hour Ozone National
Ambient Air Quality Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of availability.

SUMMARY: Notice is hereby given that
the Environmental Protection Agency
(EPA) has developed draft guidance for
Nitrogen Oxides (NOx) Exemptions
under the 8-hour ozone standard to
accompany the proposed rule to
implement the 8-hour ozone National
Ambient Air Quality Standard
(NAAQS), which was published on June
2, 2003 (68 FR 32802). If, after notice
and comment, we adopt approaches
other than those reflected by the draft
guidance, the regulatory text we
promulgate at the time of our final
action will incorporate the approaches
we adopt.

DATES: Comments must be received on
or before October 1, 2004.

ADDRESSES: Comments may be
submitted electronically, by mail, by
facsimile, or through hand delivery/
courier. Follow the detailed instructions
as provided in the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT: Mr.
Doug Grano, Office of Air Quality
Planning and Standards, U.S.
Environmental Protection Agency, Mail
Code C539-02, Research Triangle Park,
NC 27711, phone number (919) 541—
3292 or by e-mail at:
grano.doug@epa.gov or Ms. Denise
Gerth, Office of Air Quality Planning
and Standards, U.S. Environmental
Protection Agency, Mail Code C539-02,
Research Triangle Park, NC 27711,
phone number (919) 541-5550 or by e-
mail at gerth.denise@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

The draft guidance for NOx
Exemptions under the 8-hour ozone
standard is intended to accompany the
June 2, 2003 proposed rule to
implement the 8-hour ozone NAAQS.
The draft guidance describes, in detail,
how to implement the NOx exemption
provisions contained in section 182(f) of
the Clean Air Act and EPA’s rationale.
The June 2, 2003 proposed rule contains
the background discussion for the
section 182(f) provisions.

A. How Can I Get Copies of This
Document and Other Related
Information?

The EPA has established an official
public docket for this action under
Docket ID No. OAR 2003-0079.
Documents in the official public docket
are listed in the index list in EPA’s
electronic public docket and comment
system, EDOCKET. Documents may be
available either electronically or in hard
copy. Electronic documents may be
viewed through EDOCKET. Hard copy
documents may be viewed at the EPA
Docket Center, (EPA/DC) EPA West,
Room B102, 1301 Constitution Ave.,
NW., Washington, DC. The EPA Docket
Center Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OAR
2003-0079 Docket is (202) 566—1742.

An electronic version of the public
docket is available through EDOCKET.
You may use EDOCKET at http://
www.epa.gov/edocket/ to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once in the
system, select “search,” then key in the
appropriate docket identification
number.

Certain types of information will not
be placed in the EDOCKET. Information
claimed as confidential business
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information (CBI) and other information
whose disclosure is restricted by statute,
which is not included in the official
public docket, will not be available for
public viewing in EPA’s electronic
public docket. EPA’s policy is that
copyrighted material will not be placed
in EPA’s electronic public docket but
will be available only in printed, paper
form in the official public docket.
Publicly available docket materials that
are not available electronically may be
viewed at the EPA Docket Center.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EPA’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket.

Public comments submitted on
computer disks that are mailed or
delivered to the docket will be
transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the Docket will
be scanned and placed in EPA’s
electronic public docket. Where
practical, physical objects will be
photographed, and the photograph will
be placed in EPA’s electronic public
docket along with a brief description
written by the docket staff.

The draft guidance for NOx
Exemptions under the 8-hour ozone
standard is also available for public
inspection at EPA’s Web site at http://
www.epa.gov/ttn/naags/ozone/
o3imp8hr. In addition, copies can be
obtained from the Ozone Policy and
Strategies Group, Office of Air Quality
Planning and Standards (C539-02), U.S.
Environmental Protection Agency,
Research Triangle Park, NC 27711.

B. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, by facsimile, or
through hand delivery/courier. To
ensure proper receipt by EPA, identify
the appropriate docket identification
number in the subject line on the first
page of your comment. Please ensure
that your comments are submitted
within the specified comment period.
Comments received after the close of the

’

comment period will be marked “late.
EPA is not required to consider these
late comments.

Electronically: If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit you comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

EPA Dockets: Your use of EPA’s
electronic public docket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EPA Dockets
at http://www.epa.gov/edocket, and
follow the outline instructions for
submitting comments. Once in the
system, select search, and then key in
Docket ID No. OAR 2003-0079. The
system is an anonymous access system,
which means EPA will not know your
identity, e-mail address, or other contact
information unless you provide it in the
body of your comment.

E-mail: Comments may be sent by
electronic mail (e-mail) to
grano.doug@epa.gov, Attention Docket
ID No. OAR 2003-0079. In contrast to
EPA'’s electronic public docket, EPA’s e-
mail system is not an anonymous access
system. If you send an e-mail comment
directly to the Docket without going
through EPA’s electronic public docket,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket, and
made available in EPA’s electronic
public docket.

Disk or CD ROM: You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified. These electronic submissions
will be accepted in WordPerfect or
ASCII file format. Avoid the use of

special characters and any form of
encryption.

By Mail: Send your comment to:
Nitrogen Oxides Exemption Guidance
for Proposed Rule to Implement the 8-
Hour Ozone National Ambient Air
Quality Standard, Environmental
Protection Agency, Mail code: 6102T,
1200 Pennsylvania Ave., NW.,
Washington, DC, 20460, Attention
Docket ID No. OAR 2003-0079.

By Hand Delivery or Courier: Deliver
your comments to: (EPA/DC) EPA West,
Room B102, 1301 Constitution Ave.,
NW., Washington, DC, Attention Docket
ID No. OAR-2003-0079. Such deliveries
are only accepted during the Docket’s
normal hours of operations.

By Facsimile: Fax your comments to:
(202) 566—1741, Attention Docket ID.
NO. OAR-2003-0079.

C. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically
through EPA’s electronic pubic docket
or by e-mail. Send or deliver
information identified as CBI only to the
following address: EPA, 109 TW
Alexander Dr., RTP, NC 27709, Attn:
Roberto Morales, MS C404-02,
Attention Docket ID No. OAR 2003-
0079. You may claim information that
you submit to EPA as CBI by marking
any part or all of that information as CBI
(if you submit CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
as CBI and then identify electronically
within the disk or CD ROM the specific
information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket and EPA’s electronic public
docket. If you submit the copy that does
not contain CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
clearly that it does not contain CBI.
Information not marked as CBI will be
included in the public docket and EPA’s
electronic public docket without prior
notice. If you have an questions about
CBI or the procedures for claiming CBI,
please consult the person identified in
the FOR FURTHER INFORMATION CONTACT
section.

D. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:
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1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate docket
identification number in the subject line
on the first page of your response. It
would also be helpful if you provided
the name, date, and Federal Register
citation related to your comments.

List of Subjects in 40 CFR Part 51

Environmental protection,
Administrative practice and procedure,
Air pollution control, Carbon monoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7408, 42 U.S.C. 7410,
42 U.S.C. 7501-7511f; 42 U.S.C. 7601(a)(1).

Dated: August 5, 2004.

Gregory A. Green,

Acting Director, Office of Air Quality Planning
and Standards.

[FR Doc. 04—19921 Filed 8—31-04; 8:45 am)]
BILLING CODE 6560-50-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[OAR-2004-0006, FRL-7808-3]

RIN 2060-AK32

National Emission Standards for

Hazardous Air Pollutants: Solvent
Extraction for Vegetable Oil Production

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule; amendments.

SUMMARY: On April 12, 2001 (66 FR
19006), the EPA issued national
emission standards for hazardous air
pollutants (NESHAP) for solvent
extraction for vegetable oil production
under section 112(d) of the Clean Air
Act (CAA). This action would amend
the compliance requirements for
vegetable oil production processes that
exclusively use a qualifying low-HAP

extraction solvent. The amendments are
being made to require only the
necessary recordkeeping and reporting
requirements for facilities using the low-
HAP extraction solvent compliance
option.

In the Rules and Regulations section
of this Federal Register, we are taking
direct final action on the proposed
amendments because we view the
amendments as noncontroversial and
anticipate no adverse comments. We
have explained our reasons for the
amendments in the direct final rule. If
we receive no significant adverse
comments, we will take no further
action on the proposed amendments. If
we receive significant adverse
comments, we will withdraw only those
provisions on which we received
significant adverse comments. We will
publish a timely withdrawal in the
Federal Register indicating which
provisions will become effective and
which provisions are being withdrawn.
If part or all of the direct final rule in
the Rules and Regulations section of
today’s Federal Register is withdrawn,
all comments pertaining to those
provisions will be addressed in a
subsequent final rule based on the
proposed amendments. We will not
institute a second comment period on
the subsequent final action. Any parties
interested in commenting must do so at
this time.

DATES: Written comments must be
received on or before October 1, 2004,
unless a hearing is requested by
September 13, 2004. If a timely hearing
request is submitted, we must receive
written comments on or before October
18, 2004.

ADDRESSES: Comments. Submit your
comments, identified by Docket ID No.
OAR-2004-0006, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

o Agency Web site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
systems, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

e E-mail: A-and-R-
Docket@epamail.epa.gov

e Fax: 202-566-1741

e Mail: (in duplicate, if possible) to
Air and Radiation Docket,
Environmental Protection Agency,
Mailcode: 6102T, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460.

e Hand Delivery: (in duplicate, if
possible) to: Air and Radiation Docket,
Attention Docket ID Number OAR—
2004-0006, U.S. EPA, 1301 Constitution

Avenue, NW., Room B-108,
Washington, DC 20460. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

We request that a separate copy also
be sent to the contact person listed
below (see FOR FURTHER INFORMATION
CONTACT).

Instructions: Direct your comments to
Docket ID No. OAR-2004—0006. EPA’s
policy is that all comments received
will be included in the public docket
without change and may be made
available online at http://www.epa.gov/
edocket, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
regulations.gov, or e-mail. The EPA
EDOCKET and the federal
regulations.gov websites are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket visit
EDOCKET on-line or see the Federal
Register of May 31, 2002 (67 FR 38102).
For additional instructions on
submitting comments, go to the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
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form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Docket, EPA/DC, EPA West,
Room B-102, 1301 Constitution Ave.,
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. A reasonable
fee may be charged for copying docket
materials. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
and Radiation Docket is (202) 566—1742.

Public Hearing. If a public hearing is
held, it will be held at 10 a.m. at the
EPA facility complex in Research
Triangle Park, North Carolina or at an
alternate site nearby.

FOR FURTHER INFORMATION CONTACT: Mr.
Greg Nizich, U.S. EPA, Waste and
Chemical Processes Group (C439-03),
Emission Standards Division, Office of
Air Quality Planning and Standards,
Research Triangle Park, North Carolina
27711, telephone number (919) 541—
3078, facsimile number (919) 541-3207,
electronic mail address:
nizich.greg@epa.gov. Questions

regarding the applicability of this action
to a particular entity should be directed
to the appropriate EPA Regional Office
representative.

SUPPLEMENTARY INFORMATION: Regulated
Entities. If your facility produces
vegetable oil from corn germ,
cottonseed, flax, peanuts, rapeseed (for
example, canola), safflower, soybeans,
or sunflower, it may be a “regulated
entity.”” Categories and entities
potentially regulated by this action
include those listed in the following
table:

Category SIC code NAICS Examples of regulated entities

INAUSETY oo 2074 311223 | Cottonseed oil mills.
2075 311222 | Soybean oil mills.
2076 311223 | Other vegetable oil mills, excluding soybeans and cottonseed mills.
2079 311223 | Other vegetable oil mills, excluding soybeans and cottonseed mills.
2048 311119 | Prepared feeds and feed ingredients for animals and fowls, excluding

dogs and cats.

2041 311211 | Flour and other grain mill product mills.
2046 311221 | Wet corn milling.

Federal government .........ccccocveviniienieniies | veeveieenieene | eereeeeeenine Not affected.

State/local/tribal government .........cccoccvvveees | covevivienis | e Not affected.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. To determine
whether your facility is regulated by this
action, you should examine the
applicability criteria in 40 CFR part 63,
subpart GGGG. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the individual described in the
preceding FOR FURTHER INFORMATION
CONTACT section.

Submitting Comments Containing
CBI. Do not submit this information to
EPA through EDOCKET, regulations.gov
or e-mail. Clearly mark the part or all of
the information that you claim to be
CBI. (For CBI information in a disk or
CD ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI). In
addition to one complete version of the
comment that includes information
claimed as GBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

Tips for Preparing Your Comments.
When submitting comments, remember
to:

e Identify the rulemaking by docket
number and other identifying

information (subject heading, Federal
Register date and page number).

¢ Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

e Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

e Describe any assumptions and
provide any technical information and/
or data that you used.

¢ If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

¢ Provide specific examples to
illustrate your concerns, and suggest
alternatives.

¢ Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

¢ Make sure to submit your
comments by the comment period
deadline identified.

Worldwide Web (WWW). In addition
to being available in the docket, an
electronic copy of this action will also
be available through the WWW.
Following signature, a copy of this
action will be posted on EPA’s
Technology Transfer Network (TTN)
policy and guidance page for newly
proposed or promulgated rules: http://
www.epa.gov/ttn/oarpg. The TTN at
EPA’s Web site provides information
and technology exchange in various
areas of air pollution control. If more
information regarding the TTN is

needed, call the TTN HELP line at (919)
541-5384.

Public Hearing. Persons interested in
presenting oral testimony or inquiring
as to whether a hearing is to be held
should contact Ms. Willie Russell,
Waste and Chemical Processes Group,
Emissions Standards Division, (C439—
04), Research Triangle Park, NC 27711,
telephone number (919) 541-5034, at
least 2 days in advance of the potential
date of the public hearing. Persons
interested in attending the public
hearing must also call Ms. Russell to
verify the time, date, and location of the
hearing. The public hearing will provide
interested parties the opportunity to
present data, views, or arguments
concerning these proposed emissions
standards.

Direct Final Rule. A direct final rule
identical to the proposal is published in
the Rules and Regulations section of
today’s Federal Register. If we receive
any significant adverse comment
pertaining to the amendments in the
proposal, we will publish a timely
notice in the Federal Register informing
the public that the amendments are
being withdrawn due to adverse
comment. We will address all public
comments concerning the withdrawn
amendments in a subsequent final rule.
If no relevant adverse comments are
received, no further action will be taken
on the proposal and the direct final rule
will become effective as provided in
that notice.
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The regulatory text for this proposal is
identical to that for the direct final rule
published in the Rules and Regulations
section of today’s Federal Register. For
further supplementary information, see
the direct final rule.

Statutory and Executive Order
Reviews. The Regulatory Flexibility Act
(RFA), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA), 5 U.S.C.
601 et seq., generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the Agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s proposed rule amendments
on small entities, a small entity is
defined as: (1) A small business whose
parent company has fewer than 750
employees; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; or (3) a small organization
that is any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.

We believe there will be little or no
impact on small entities because the
purpose of today’s proposed
amendments is to simplify the rule by
limiting the recordkeeping and
reporting requirements for facilities
utilizing a low-HAP extraction solvent
exclusively in the vegetable oil
production process. The Administrator
certifies that this action will not have a
significant economic impact on a
substantial number of small entities.

For information regarding other
administrative requirements for this
action, please see the direct final rule
located in the Rules and Regulations
section of today’s Federal Register.

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: August 25, 2004.
Michael O. Leavitt,
Administrator.
[FR Doc. 04-19920 Filed 8—-31-04; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CG Docket No. 03—123; FCC 04-137]

Telecommunication Relay Services
and Speech-to-Speech Services for
Individuals With Hearing and Speech
Disabilities

AGENCY: Federal Communications
Commission.

ACTION: Proposed rules.

SUMMARY: This document seeks public
comment on various matters concerning
Internet Protocol (IP) Relay and Video
Relay Service (VRS), including the
appropriate cost recovery methodology
for VRS, possible mechanisms to
determine which IP Relay and VRS calls
are intrastate and which are interstate
for purposes of reimbursement, whether
IP Rely and VRS should become
mandatory TRS services, whether IP
Relay and VRS should be required to be
offered 7 days a week, 24 hours a day,
and whether, when, and how we should
apply the speed of answer rule to the
provision of VRS. We also seek
comment on redefining the
composition, functions, and
responsibilities of TRS Advisory
Council, and on issues relating to the
abuse of CAs by persons using TRS.

DATES: Comments are due on or before
October 18, 2004 and reply comments
are due on or before November 15, 2004.
ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20054.

FOR FURTHER INFORMATION CONTACT:
Cheryl King, of the Consumer &
Government Affairs Bureau at (202)
418-2284 (voice), (202) 418-0416 (TTY)
or e-mail Cheryl.King@fcc.gov.
SUPPLEMENTARY INFORMATION: This
Further Notice of Proposed Rulemaking
(FNPRM), Telecommunications Relay
Services and Speech-to-Speech Services
for Individuals with Hearing and Speech
Disabilities, CG Docket No. 03—-123, FCC
04—134, does not contain proposed
information collection requirement
subject to the Paperwork Reduction Act
(PRA) of 1995, Public Law 104-13. This
is a summary of the Commission’s
FNPRM, adopted June 10, 2004, and
released June 30, 2004. Pursuant to
§§1.415 and 1.419 of the Commission’s
rules, 47 CFR 1.415 and 1.419,
interested parties may file comments on
or before 45 days after Federal Register
publication, and reply comments on or
before 75 days after Federal Register
publication. Comments may be filed
using the Commission’s Electronic

Comment Filing System (ECFS) or by
filing paper copies. See Electronic Filing
of Documents in Rulemaking
Proceedings, 63 FR 24121, May 1, 1998.
Comments filed through the ECFS can
be sent as an electronic file via the
Internet to http://www.fcc.gov/e-file/
ecfs.html. Generally, only one copy of
an electronic submission must be filed.
If multiple docket or rulemaking
numbers appear in the caption of this
proceeding, however, commenters must
transmit one electronic copy of the
comments to each docket or rulemaking
number referenced in the caption. In
completing the transmittal screen,
commenters should include their full
name, Postal Service mailing address,
and the applicable docket or rulemaking
number. Parties may also submit an
electronic comment by Internet e-mail.
To get filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov and should
include the following words in the body
of the message, “get form <your e-mail
address>.” A sample form and
directions will be sent in reply. Parties
who choose to file by paper must file an
original and four copies of each filing.
If more than one docket or rulemaking
number appears in the caption of this
proceeding, commenters must submit
two additional copies for each
additional docket or rulemaking
number. Filings can be sent by hand or
messenger delivery, by electronic
media, by commercial overnight courier,
or by first-class or overnight U.S. Postal
Services mail (although we continue to
experience delays in receiving U.S.
Postal Service mail). The Commission’s
contractor, Natek, Inc. will receive
hand-delivered or messenger-delivered
paper filings or electronic media for the
Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building. Commercial and
electronic media sent by overnight mail
(other than U.S. Postal Service Express
Mail and Priority Mail) must be sent to
9300 East Hampton Drive, Capitol
Heights, MD 20743. U.S. Postal Service
first-class mail, Express Mail, and
Priority Mail should be addressed to 445
12th Street, SW., Washington, DC
20554. All filings must be addressed to
the Commission’s Secretary, Marlene H.
Dortch, Office of the Secretary, Federal
Communications Commission, 445 12th
Street, SW., Room TW-B204,
Washington, DC 20554. Parties who
choose to file by paper should also
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submit their comments on diskette.
These diskettes should be submitted to:
Dana Jackson, Federal Communications
Commission, 445 12th Street, SW.,
Room 6-C410, Washington, DC 20554.
Such a submission should be on a 3.5
inch diskette formatted in an IBM
compatible format using Word 97 or
compatible software. The diskette
should be accompanied by a cover letter
and should be submitted in ‘“read only”
mode. The diskette should be clearly
labeled with the commenter’s name,
proceeding (including the lead docket
number in this case, CG Docket No. 03—
123, type of pleading (comment or reply
comment), date of submission, and the
name of the electronic file on the
diskette. The label should also include
the following phrase ‘“Disk Copy—Not
an Original.” Each diskette should
contain only one party’s pleadings,
preferably in a single electronic file. In
addition, commenters must send
diskette copies to the Commission’s
copy contractor, Best Copy and Printing
(BCPI), Inc., Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554. Copies of any subsequently filed
documents in this matter will be
available for public inspection and
copying during regular business hours
at the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC 20554.
The complete text of this FNPRM may
be purchased from the Commission’s
duplication contractor, BCPI, Inc.,
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554.
Customer may contact BCPI, Inc. at their
Web site: www.bcpiweb.com. To request
materials in accessible formats for
people with disabilities (Braille, large
print, electronic files, audio format),
send an e-mail to fcc504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at (202) 418—0530 (voice), (202)
418-0432 (TTY). This FNPRM can also
be downloaded in Word and Portable
Document Format (PDF) at: http://
www.fcc.gov/cgb/dro.

Initial Paperwork Reduction Act of
1995 Analysis

This FNPRM does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden ‘“for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4) .

Synopsis

In this FNPRM, the Commission
addresses a number of outstanding
issues with respect to VRS IP Relay
including: (1) The appropriate cost
recovery methodology for VRS; (2) what
type of mechanism the Commission
might adopt to determine which IP
Relay and VRS calls are interstate and
which are intrastate; (3) whether IP
Relay and/or VRS should become
mandatory forms of TRS; (4) whether IP
Relay and/or VRS should be required to
be offered 7 days a week, 24 hours a
day; and (5) whether the Commission
should adopt a speed of answer
requirement for VRS, and if so, what
should it be and how should it be
phased-in. The Commission also raises
the issues of whether there should be
separate compensation rates for
traditional TRS and IP Relay, and
whether the compensation payments for
VRS should be established for a two-
year period instead of a one-year period.
Further, the Commission seeks
additional comment on issues
concerning the certification and
oversight of OP Relay and VRS
providers. The Commission also seeks
comment on the TRS Advisory Council,
including its composition and the role
it plays in advising the TRS Fund
Administrator on TRS issues. Finally,
the Commission raises issues with
regard to recurring problems with the
abuse of CAs by callers who seek to
either harass the CA, or harass a called
party, behind the apparent anonymity of
IP Relay call. As in the past, the
Commission goal is to continue to
ensure that functionally equivalent TRS
services are available to consumers, and
to ensure the ongoing integrity of the
Interstate TRS Fund.

Initial Regulatory Flexibility Analysis
(CG Docket No. 03-123)

As required by the Regulatory
Flexibility Act (RFA), (see 5 U.S.C. 603;
the RFA, see 5 U.S.C. 601-612, has been
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), Public Law 104-121,
Title II, 110 Statute 857 (1996)), the
Commission has prepared this present
Initial Regulatory Flexibility Analysis
(IFRA) of the possible significant
economic impact on small entities by
the policies and rules proposed in this
FNPRM. See 5 U.S.C. 603. We also
expect that we could certify this action
under 5 U.S.C. 605, because it appears
that only one TRS provider is likely a
small entity (because it is a non-profit
organization). Therefore, there are not a
substantial number of small entities that
may be affected by our action. Written

public comments are requested on this
IFRA. Comments must be identified as
responses to the JFRA and must be filed
by the deadlines for comments on the
FNPRM. The Commission will send a
copy of the FNPRM, including this
IFRA, to the Chief Counsel for Advocacy
of the Small Business Administration.
See 5 U.S.C. 603 (a). In addition, the
FNPRM and IFRA (or summaries
thereof) will be published in the Federal
Register.

Need for, and Objectives of, the FNPRM

The Commission is issuing this
FNPRM to seek comment on cost
recovery methodology for VRS, what
type of mechanism the Commission
might adopt to determine which IP
Relay and VRS calls are interstate and
which are intrastate, whether IP Relay
and VRS should become mandatory
forms of TRS and offered 24/7; the
appropriate composition and role of the
TRS Advisory Council; certification and
oversight of IP Relay and VRS providers;
and the issue of abuse and harassment
of TRS CAs. In doing so, the
Commission hopes to enhance the
quality of TRS, and broaden the
potential universe of TRS users in a
manner that will be consistent with
Congress’ mandate under 47 U.S.C.
225(d)(2) that TRS regulations
encourage the use of existing technology
and not discourage or impair the
development of improved technology.

Specifically, the FNPRM seeks
comment on several IP Relay related
issues, including: (1) What type of
mechanism the Commission may adopt
to determine whether IP Relay calls are
intrastate or interstate (so that States
would be required to pay for intrastate
IP Relay calls and the Interstate TRS
Fund would continue to reimburse
interstate IP Relay calls); (2) whether IP
Relay should be a mandatory service
and be offered 24/7; and (3) whether
there should be separate compensation
rates for traditional TRS and IP Relay.
The Commission also seeks comment on
several VRS related issues including: (1)
The appropriate cost recovery
methodology for VRS; (2) what type of
mechanism the Commission might
adopt to determine which VRS calls are
interstate and which are intrastate, (3)
whether VRS should be a mandatory
form of TRS and be offered 24/7; (4)
whether a speed of answer rule specific
to VRS should be adopted, and (5)
whether the data reporting period for
VRS should be different from the
present one-year period. Additionally,
the FNPRM seeks comment on
certification and oversight of IP Relay
and VRS providers. The Commission
also seeks comment on whether the
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composition of the TRS Advisory
Council should be changed or expanded
to include parties that represent the
Interstate TRS Fund or any relevant
interests not currently represented by
the Council. Finally, the FNPRM seeks
comment on whether the Commission
should adopt TRS rules to curb abusive
calls directed at the CA or the called

party.
Legal Basis

The authority for actions proposed in
this FNPRM may be found in sections 1,
4 (i) and (j), 201205, 218 and 225 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154 (i), 154 (j),
201-205, 218 and 225.

Description and Estimate of the Number
of Small Entities to Which the Proposed
Rule Will Apply

The RFA directs agencies to provide
a description of and, where feasible, an
estimate of the number of small entities
that may be affected by rules adopted
herein. 5 U.S.C. 604(a)(3). The RFA
defines the term “‘small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and ‘“small governmental jurisdiction.”
5 U.S.C. 601(6). In addition, the term
“small business” has the same meaning
as the term ‘‘small business concern”
under the Small Business Act. 5 U.S.C.
601(3) (incorporating by reference the
definition of “small business concern”
in 15 U.S.C. 632). Pursuant to the 5
U.S.C. 601(3), the statutory definition of
small business applies “unless an
agency, after consultation with the
Office of Advocacy of the Small
Business Administration and after
opportunity for public comment,
establishes one or more definitions of
such term which are appropriate to the
activities of the agency and publishes
such definition(s) in the Federal
Register.” A small business concern is
one which: (1) Is independently owned
and operated; (2) is not dominant in its
field of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).
15 U.S.C. 632. A small organization is
generally “any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field. 5 U.S.C. 601(4).

Below, we further describe and
estimate the number of small entity
licensees and regulates that, in theory,
may be affected by these rules. For some
categories, the most reliable source of
information available at this time is data
the Commission publishes in its Trends
in Telephone Service Report. FCC,
Wireline Competition Bureau, Industry
Analysis and Technology Division,

“Trends in Telephone Service” at Table
5.3, Page 5-5 (August 2003) (Trends in
Telephone Service). This source uses
data that are current as of December 31,
2001.

Incumbent Local Exchange Carriers:
Neither the Commission nor the SBA
has developed a small business size
standard specifically directed toward
providers of incumbent local exchange
service. The closest applicable size
standard under the SBA rules is for
Wired Telecommunications Carriers. 13
CFR 121.201, NAICS Code 517110. This
provides that such a carrier is small
entity if it employs no more than 1,500
employees. Commission data from 2001
indicate that there are 1,337 incumbent
local exchange carriers, total, with
approximately 1,032 having 1,500 or
fewer employees. Trends in Telephone
Service at Table 5.3. The small carrier
number is an estimate and might
include some carriers that are not
independently owned and operated; we
are therefore unable at this time to
estimate with greater precision the
number of these carriers that would
qualify as small businesses under SBA’s
size standard. Consequently, we
estimate that there are no more than
1,032 ILECS that are small businesses
possibly affected by our action.

Small Incumbent Local Exchange
Carriers: We have included small
incumbent local exchange carriers in
this present RFA analysis. As noted
above, a ‘“small business” under the
RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a telephone communications
business having 1,500 or fewer
employees), and ““is not dominant in its
field of operation.” 15 U.S.C. 632. The
SBA'’s Office of Advocacy contends that,
for RFA purposes, small incumbent
local exchange carriers are not dominant
in their field of operation because any
such dominance is not “national” in
scope. Letter from Jere W. Glover, Chief
Counsel for Advocacy, SBA, to William
E. Kennard, Chairman, FCC (May 27,
1999). The Small Business Act contains
a definition of “small-business
concern,” which the RFA incorporates
into its own definition of “small
business.” See 15 U.S.C. 632(a) (Small
Business Act); 5 U.S.C. 601(3) (RFA).
SBA regulations interpret ‘“small
business concern” to include the
concept of dominance on a national
basis. 13 CFR 121.102(b). We have
therefore included small incumbent
local exchange carriers in this RFA
analysis, although we emphasize that
this RFA action has no effect on
Commission analyses and
determinations in other, non-RFA
contexts.

Interexchange Carriers: Neither the
Commission nor the SBA has developed
a small business size standard
specifically directed toward providers of
interexchange service. The closest
applicable size standard under the SBA
rules is for Wired Telecommunications
Carriers. 13 CFR 121.201, NAICS Code
517110. This provides that such a
carrier is small entity if it employs no
more than 1,500 employees.
Commission data from 2001 indicate
that there are 261 interexchange
carriers, total, with approximately 223
having 1,500 or fewer employees.
Trends in Telephone Service at Table
5.3. The small carrier number is an
estimate and might include some
carriers that are not independently
owned and operated; we are therefore
unable at this time to estimate with
greater precision the number of these
carriers that would qualify as small
businesses under SBA’s size standard.
Consequently, we estimate that there are
no more that 223 interexchange carriers
that are small businesses possibly
affected by our action.

TRS Providers: Neither the
Commission nor the SBA has developed
a definition of “small entity”
specifically directed toward providers of
telecommunications relay services
(TRS). Again, the closest applicable size
standard under the SBA rules is for
Wired Telecommunications Carriers. 13
CFR 121.201, NAICS Code 517110.
Currently, there are 10 interstate TRS
providers, which consist of
interexchange carriers, local exchange
carriers, State-managed entities, and
non-profit organizations. Approximately
five or fewer of these entities are small
businesses. See National Association for
State Relay Administration (NASRA)
Statistics. These numbers are estimates
because of recent and pending mergers
and partnerships in the
telecommunications industry. The FCC
notes that these providers include
several large interexchange carriers and
incumbent local exchange carriers.
Some of these large carriers may only
provide TRS service in a small area but
they nevertheless are not small business
entities. The FCC estimates that there is
at least one TRS provider that is a small
entity that may be affected by our
action.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

This FNPRM seeks comment on the
adoption of a cost recovery methodology
for VRS, and the possible means for
determining which IP Relay and VRS
calls are interstate and which are
intrastate. The adoption of a cost
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recovery methodology for VRS other
than the current per minute
compensation methodology may require
VRS providers to maintain different
records, although there would be no
new reporting requirements. The
adoption of a mechanism to determine
which IP Relay and VRS calls are
interstate and which are intrastate
would require providers to keep records
of interstate and intrastate calls; it may
also change the type of reports and
recordkeeping that IP Relay and VRS
providers maintain, depending upon
how IP Relay and VRS providers are
currently maintaining their records.
Presently, IP Relay and VRS providers
report their costs for all calls and their
record of minutes provided to the
Interstate TRS Fund Administrator. If a
mechanism were adopted to determine
which IP Relay and VRS calls were
interstate and which were intrastate, IP
Relay and VRS providers would need a
database to keep a record of calls and
minutes of use that differentiate
between interstate and intrastate calls.

Steps Taken To Minimize the
Significant Economic Impact on Small
Entities, and Significant Alternatives
Considered

The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives: (1) The
establishment of differing compliance or
reporting requirements or timetables
that take (among others) into account
the resources available to small entities;
(2) the clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for such small entities. 5 U.S.C. 603.

The proposals in the FNPRM, and the
comments the Commission seeks
regarding them, results from the
Commission’s role with respect to the
implementation and operation of
nationwide TRS for persons with
hearing and speech disabilities. See,
e.g., 47 U.S.C. 225. The guiding
principle shaping these proposals is
Congress’s requirement that TRS keep
pace with advancing technology and
that the Commission’s rules should not
discourage the implementation of
technological advances or
improvements, as well as the mandate
that TRS services be functionally
equivalent to voice telephone services.
The majority of TRS service is provided
by large interexchange carriers and
incumbent local exchange carriers.

Because we believe that the number of
small entities would be impacted by
these proposals, and that the impact, if
any, would be minor, it is premature to
propose specific alternative that would
minimize significant economic impact
on small businesses. Further, since we
believe the essence of the rules we may
adopt pursuant to this proceeding will
confer the benefits of a more
streamlined approach to administering
TRS on all entities, including small
entities, we are further persuaded that it
would be premature to consider
alternative to the conferral of such
benefits. However, we invite comment
on specific alternative that may
minimize the economic impact of the
proposed rules on small businesses.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

None.
Ordering Clauses

Pursuant to the authority contained in
sections 1, 2, 4(i), 4(j), 201-205, 218,
and 225 of the Communications Act of
1934, as amended, 47 U.S.C 151, 152,
154(i), 154(j), 201-205, 218, and 225,
this further notice of proposed
rulemaking is adopted.

The Commission’s Consumer &
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this further notice of proposed
rulemaking, including the Initial
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 64
Individuals with disabilities,

Telecommunications.

Federal Communications Commission.

William F. Caton,

Deputy Secretary.

[FR Doc. 04-18551 Filed 8—31-04; 8:45 am]

BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

49 CFR Part 10
[Docket No. OST-1996-1437]
RIN 2105-AD22 and RIN 2105-AD23

Withdrawal of Proposed Rulemaking
Actions

AGENCY: Department of Transportation
(DOT), Office of the Secretary.

ACTION: Withdrawal of notices of
proposed rulemaking.

SUMMARY: This document withdraws
two Office of the Secretary (OST)
notices of proposed rulemaking (NPRM)
that have been superseded by the
transfer to the Department of Homeland
Security (DHS) of the Transportation
Security Administration (TSA). We
inadvertently did not transfer this
rulemaking to TSA when TSA moved to
the Department of Homeland Security.
FOR FURTHER INFORMATION CONTACT:
Jennifer Abdul-Wali, Office of the
General Counsel, 400 Seventh Street,
SW., Washington, DC 20590; (202) 366—
4723; fax: (202) 366—9313; e-mail:
Jennifer.Abdul-Wali@ost.dot.gov.
ADDRESSES: You may obtain a copy of
this notice from the DOT public docket
through the Internet at http://
dms.dot.gov, docket number OST—
1996—1437. If you do not have access to
the Internet, you may obtain a copy of
the notice by United States mail from
the Docket Management System, U.S.
Department of Transportation, Room
PL401, 400 Seventh Street, SW.,
Washington, DC 20590. You must
identify docket number OST—-1996-1437
and request a copy of the notice entitled
“Withdrawal of Proposed Rulemaking
Actions.”

You may also review the public
docket in person in the Docket office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket office is on the plaza level
of the Department of Transportation.
Additionally, you can also get a copy of
this document from the Federal Register
Web site at http://www.gpo.gov.
SUPPLEMENTARY INFORMATION: Under the
Privacy Act of 1974, as amended, an
agency that maintains a system of
records may exempt that system from
some of the provisions of the Privacy
Act; the decision to do so is subject to
5 U.S.C. 553, requiring notice and
opportunity for public comment. When
TSA was part of DOT, we published
rulemaking proposals to exempt a
number of systems of records
maintained by TSA from provisions of
the Privacy Act. When TSA moved to
DHS (March 1, 2003), those rulemaking
proceedings had not been completed;
they were started anew and finished by
DHS.

The Privacy Act record systems
whose exemption proposals are affected
by this action are:

1. The Transportation Security
Enforcement Record System (TSER),
which would have enabled TSA to
maintain a civil enforcement and
inspections system for all modes of
transportation for which TSA has
security-related duties. This system
would have covered information
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regarding violations and potential
violations of TSA security regulations
(TSRs), and would have been used,
generally, to review, analyze,
investigate, and prosecute violations of
TSRs.

2. To facilitate TSA’s performance of
employment investigations for
transportation workers, as required by
49 U.S.C. 114 and 44936, a system to be
known as the Transportation Workers
Employment Investigations system.

3. To facilitate TSA’s performance of
employment investigations for its own
workers, a system to be known as the
Personnel Background Investigation
Files System.

4. Aviation Security-Screening
Records would have enabled the TSA to
maintain a security-screening system for
air transportation. This system would
have contained information regarding
TSA’s conduct of risk assessments
required by 49 U.S.C. 114 and 44903.
The system would have been used,
generally, to review, analyze, and assess
threats to transportation security and
respond accordingly.

For the reason outlined above, the
Department is withdrawing these
proposals.

Issued in Washington, DC on July 19, 2004.
Norman Y. Mineta,

Secretary of Transportation.
[FR Doc. 04—19957 Filed 8—31-04; 8:45 am)]
BILLING CODE 4910-62-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 395

[Docket No. FMCSA-2004-18940]
RIN-2126—-AA89

Electronic On-Board Recorders for
Hours-of-Service Compliance

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.
ACTION: Advance notice of proposed
rulemaking; request for comments.

SUMMARY: The Federal Motor Carrier
Safety Administration (FMCSA)
requests comments on potential
amendments to its regulations
concerning the use of on-board
recording devices to document
compliance with the Federal hours-of-
service rules. Because our current
regulations do not reflect the
considerable advances in the technology
used in current-generation recording
devices (also known as electronic on-
board recorders, or EOBRs), we seek

information concerning issues that
should be considered in the
development of improved performance
specifications for these recording
devices. Our purpose is to ensure that
any future requirements would be
appropriate as well as reflect state-of-
the-art communication and information
management technologies.

DATES: Comments must be received on
or before November 30, 2004.

ADDRESSES: You may submit comments,
identified by DOT DMS Docket Number
FMCSA-2004-17286, by any of the
following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.

¢ Agency Web Site: http://
dms.dot.gov. Follow the instructions for
submitting comments on the DOT
electronic docket site.

e Fax: 1-202—493-2251.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—-401, Washington, DC 20590—
0001.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Instructions: All submissions must
include the agency name and docket
number for this notice. All comments
received will be posted without change
to http://dms.dot.gov, including any
personal information provided. Please
see the Privacy Act heading for further
information.

Docket: For access to the docket to
read background documents including
those referenced in this document, or to
read comments received, go to http://
dms.dot.gov and/or Room PL—401 on
the Plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Privacy Act: Anyone may search the
electronic form of all comments
received into any of DOT’s dockets by
the name of the individual submitting
the comment (or of the person signing
the comment, if submitted on behalf of
an association, business, labor union, or
other entity). You may review DOT’s
complete Privacy Act Statement in the
Federal Register (65 FR 19477, Apr. 11,
2000). This statement is also available at
http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: Ms.
Deborah M. Freund, Office of Bus and
Truck Standards and Operations, (202)
366—4009, Federal Motor Carrier Safety
Administration, 400 Seventh Street,
SW., Washington, DC 20590-0001.

Office hours are 7:45 a.m. to 4:15 p.m.,
e.s.t., Monday through Friday, except
Federal holidays.

SUPPLEMENTARY INFORMATION:

Legal Basis for the Rulemaking

The Motor Carrier Act of 1935
provides that “[t]he Secretary of
Transportation may prescribe
requirements for—(1) Qualifications and
maximum hours of service of employees
of, and safety of operation and
equipment of, a motor carrier; and (2)
qualifications and maximum hours of
service of employees of, and standards
of equipment of, a motor private carrier,
when needed to promote safety of
operation” (49 U.S.C. 31502(b)).

This advance notice of proposed
rulemaking (ANPRM) deals with “safety
of operation and equipment” of motor
carriers and ‘“‘standards of equipment”’
of motor private carriers, and, as such,
is well within the authority of the 1935
Act. FMCSA has allowed the use of
automatic on-board recording devices to
track drivers’ hours of service since
1988 (49 CFR 395.15). The recorders
authorized by § 395.15 are mostly
mechanical in design. Rapid
developments in electronic technology
have made them increasingly obsolete.
This ANPRM therefore addresses the
possibility of allowing motor carriers to
use modern EOBRs to document drivers’
compliance with the hours-of-service
requirements. In order to meet the
requirements of the 1935 Act, EOBRs
must reliably and accurately perform
the functions for which they are
designed. The ANPRM seeks
information on a wide variety of
questions related to that issue.

The Motor Carrier Safety Act of 1984
provides concurrent authority to
regulate drivers, motor carriers, and
vehicle equipment. It requires the
Secretary to “prescribe regulations on
commercial motor vehicle safety. The
regulations shall prescribe minimum
safety standards for commercial motor
vehicles. At a minimum, the regulations
shall ensure that—(1) Commercial motor
vehicles are maintained, equipped,
loaded, and operated safely; (2) the
responsibilities imposed on operators of
commercial motor vehicles do not
impair their ability to operate the
vehicles safely; (3) the physical
condition of operators of commercial
motor vehicles is adequate to enable
them to operate the vehicles safely; and
(4) the operation of commercial motor
vehicles does not have a deleterious
effect on the physical condition of the
operators” (49 U.S.C. 31136(a)).

This ANPRM is concerned primarily
with section 31136(a)(2) and (3). The
hours-of-service regulations are
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designed to ensure that driving time—
one of the principal ‘“responsibilities
imposed on the operators of commercial
motor vehicles”—does “not impair their
ability to operate the vehicles safely.”
EOBRs that are properly designed,
maintained, and used would enable
motor carriers to track their drivers’ on-
duty and driving hours very accurately,
thus permitting them to better prevent
regulatory violations or excessive driver
fatigue, but also allowing them to
schedule vehicle and driver operations
more efficiently. Driver compliance
with the hours-of-service rules would
help to ensure that “the physical
condition of [commercial motor vehicle
drivers] is adequate to enable them to
operate the vehicles safely.” In short,
FMCSA is attempting to evaluate the
suitability of EOBRs to demonstrate
compliance with and enforcement of the
hours-of-service regulations, which in
turn have major implications for the
welfare of drivers and the safe operation
of commercial motor vehicles (CMVs).

In addition, Sec. 408 of the ICC
Termination Act of 1995 (Public Law
104-88, 109 Stat. 803, at 958) required
the agency to issue an ANPRM “dealing
with a variety of fatigue-related issues
pertaining to commercial motor vehicle
safety (including * * * automated and
tamper-proof recording devices * * *)
not later than March 1, 1996.” The
ANPRM was published on November 5,
1996 (61 FR 57252), the NPRM on May
2, 2000 (65 FR 25540), and the final rule
on April 28, 2003 (68 FR 22456).
FMCSA decided not to adopt EOBR
regulations in 2003 but noted that it
planned ““to continue research on
EOBRs and other technologies, seeking
to stimulate innovation in this
promising area” (68 FR 22488).

On July 16, 2004, the United States
Court of Appeals for the District of
Columbia Circuit vacated the 2003 final
rule (Public Citizen et al. v. FMCSA, No.
03-1165) for reasons unrelated to
EOBRs. In dicta, however, the court said
that Sec. 408 of the ICC Termination Act
“required the agency, at a minimum, to
collect and analyze data on the costs
and benefits of requiring EOBRs” [slip
opinion, at 19]. This ANPRM, which has
been under development for some time,
is an effort to do just that.

Background

Ensuring safe driving of commercial
motor vehicles is at the heart of the
Federal hours-of-service regulations (49
CFR Part 395). The hours-of-service
regulations apply to drivers of
commercial motor vehicles, as defined
in 49 CFR 390.5. One of the most
important goals of the rules is to ensure
that commercial vehicle operators do

not drive for long periods without
opportunities to obtain restorative sleep.
Adequate sleep is an important
contributor to human health. From the
standpoint of highway safety, adequate
sleep is necessary to ensure that a
person is alert behind the wheel and
able to respond appropriately to changes
in the driving environment. Therefore,
the hours-of-service rules prohibit CMV
drivers from driving or being directed to
drive more than a specified amount of
time between mandatory off-duty
periods.

The regulations also prohibit driving
after a specific amount of cumulative
on-duty time on both a daily and
multiday basis. On-duty time is time
spent driving and performing other
duties at a motor carrier’s direction.
Under § 395.8, all motor carriers and
drivers must keep records to track on-
duty and off-duty time. FMCSA uses
these records to carry out safety
oversight activities, as do State agencies
enforcing compatible State laws and
regulations. Under an exception at
§395.1(e), a motor carrier whose drivers
operate within a 100 air-mile radius of
the normal work-reporting location may
use ‘‘time records,” or time cards, to
satisfy the hours-of-service
recordkeeping requirement.

The methods of recording and
documenting hours of service have been
modified several times over the years.
The Interstate Commerce Commission
(ICC) first established a requirement for
a “Driver’s Daily Log” in 1940. In 1952,
the ICC revised the format in Ex Parte
No. MC—-40, which reduced the number
of drivers’ duty status categories from 15
to 4 (17 FR 4422 at 4488, May 15, 1952).
This latter revision added the familiar
graph-grid recording format to the
driver’s log. In 1982, the document’s
name changed to “Driver’s Record of
Duty Status (RODS)” and additional
minor changes were made (47 FR 53389,
Nov. 26, 1982). Other additional minor
revisions were made in subsequent
years.

Current Regulations and Guidance on
Automatic On-Board Recording Devices

Motor carriers began to look to
automated methods of recording drivers’
duty status records in the mid-1980s as
a way to save drivers time and improve
the efficiency of their compliance-
assurance procedures. In April 1985 (50
FR 15269, Apr. 17, 1985), the Federal
Highway Administration (FHWA), the
predecessor agency to FMCSA within
the U.S. Department of Transportation
(DOT),! granted a waiver to Frito-Lay,

110n December 9, 1999, the President signed the
Motor Carrier Safety Improvement Act of 1999

Inc. to allow it to use on-board
computers in lieu of requiring drivers to
complete handwritten RODS. Nine other
motor carriers were subsequently
granted waivers.

In 1986, the Insurance Institute for
Highway Safety (IIHS) petitioned FHWA
to require the installation and use of
automatic on-board recordkeeping
systems. The petition was denied, and
ITHS petitioned for reconsideration in
February 1987.

In July 1987 (52 FR 26289, Jul. 13,
1987), FHWA published an advance
notice of proposed rulemaking
concerning on-board recording devices.
FHWA followed with a notice of
proposed rulemaking in March 1988 (53
FR 8228, Mar. 14, 1988) and a final rule
in September of the same year (53 FR
38666, Sep. 30, 1988). The rule revised
part 395 of the Federal Motor Carrier
Safety Regulations by allowing motor
carriers the flexibility to equip CMVs
with an automatic on-board recording
device (AOBRD) in lieu of requiring
drivers to complete handwritten RODS.
The term automatic on-board recording
device was defined under § 395.2 as:

* * * an electric, electronic,
electromechanical, or mechanical device
capable of recording driver’s [sic] duty status
information accurately and automatically as
required by § 395.15. The device must be
integrally synchronized with specific
operations of the commercial motor vehicle
in which it is installed. At a minimum, the
device must record engine use, road speed,
miles driven, the date, and time of day.

The regulations at 49 CFR 395.15
cover a motor carrier’s authority to
require use of the devices; information
requirements; the duty status and
additional information that must be
recorded; and the manner of recording
change of duty status location. Entries
must be made only by the driver.
Drivers are required to note any failures
in the performance of the device and to
reconstruct records of their duty on
blank RODS forms. For the benefit of
both drivers and safety officials,
especially law enforcement officers, an
instruction sheet describing the
operation of the automatic on-board
recording device must be present in the
vehicle.

Requirements for submission to the
motor carrier of the RODS generated by
automatic on-board recording devices
are similar to those for handwritten
RODS, except that the driver is not
required to sign the record. Submission

(MCSIA) (Public Law 106—159, 113 Stat. 1748). The
statute established the Federal Motor Carrier Safety
Administration within DOT. On January 4, 2000,
the Secretary redelegated to FMCSA the motor
carrier and driver authority previously delegated to
FHWA (65 FR 220).
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of the record(s) constitutes certification
that all entries made are true and
correct.

Performance requirements for
AOBRDs (at 49 CFR 395.15(i)) are
straightforward. The manufacturer must
certify that the design of the device “has
been sufficiently tested to meet the
requirements of this section and under
the conditions it will be used.”
§395.15(i)(1) The design must permit
duty status to be updated only when the
vehicle is at rest, unless the driver is
registering the crossing of a State
boundary. The AOBRD and support
systems must be tamperproof “to the
maximum extent practicable.” The
AOBRD must provide a visual and/or
audible warning to the driver if it ceases
to function, and any sensor failures and
edited data must be identified in the
RODS printed from the device.

Finally, the AOBRD must be
maintained and recalibrated according
to the manufacturer’s specifications;
drivers must be adequately trained in
the proper operation of the device; and
the motor carrier must maintain a
second (backup) copy of electronic
hours-of-service files in a separate
location.

In part because on-board recorder
technology was so new and such a
significant departure from paper RODS
when the final rule was developed 16
years ago, the rule included at
§ 395.15(j) a provision to rescind a
motor carrier’s authority to use an
AOBRD. Under this provision, the
agency may order any motor carrier or
driver to revert to using paper hours-of-
service records if it determines that the
carrier poses certain safety management
control issues.

Although the 1988 final rule
addressed the possibility that some
tachographs 2 could conceivably comply
with the provisions of § 395.15 (53 FR
38666, at 38669, “This new definition is
sufficiently broad to include computers
and tachographs.”), FHWA
subsequently determined that
conventional mechanical tachographs
do not comply with these requirements.
The agency explained its decision in a
letter of September 23, 1991, to Abbott
Tachograph. A copy of this letter is in
the docket, along with copies of all
reports, memoranda of understanding,
and letters referenced in this document.

At the time § 395.15 was issued, the
technology to allow on-board recorders
to communicate data wirelessly between

2 The Dictionary of Mechanical Engineering
defines a tachograph as an “‘electronic device that
records vehicle usage relative to time.” (Naylor,
G.H. F., Dictionary of Mechanical Engineering, 4th
edition. Society of Automotive Engineers, Inc.,
Warrendale, Pennsylvania)

the CMV and the motor carrier’s base of
operations did not exist on a
widespread commercial basis. Thanks to
emerging technologies used in these
devices, the narrowly crafted on-board
recorder regulation now needs to be
revised. Various communications
technologies, many of which include
vehicle tracking using global positioning
system (GPS)-based technologies, allow
real-time transmission of a vehicle’s
location and other operational
information. We call these current-
generation recording EOBRs. By taking
advantage of these technologies, a motor
carrier can improve not only its
scheduling of vehicles and drivers but
also its asset management and customer
service. In fact, some system providers
offer applications for real-time hours-of-
service monitoring that build upon the
time- and location-tracking functions
included in the providers’ hardware and
software products.

To bridge the gap between the current
regulations and state-of-the-art
technology, FMCSA has relied upon
interpretations, regulatory guidance,
pilot demonstration programs, and,
most recently, exemptions concerning
the use of on-board recorders.

Interpretations and Regulatory
Guidance

A comprehensive update of regulatory
guidance published on April 4, 1997 (65
FR 16369, at 16426) included two
interpretations concerning AOBRDs.
The first clarified that backup electronic
records are not required if a paper
record of duty status document is
printed. The second underscored the
prohibition against a driver’s using an
AOBRD to amend his or her duty status
during a trip.

We recently added an interpretation
concerning the use of algorithms in
AOBRD:s to identify the location of a
change of duty status relative to the
nearest city, town, or village. Added to
the Motor Carrier Regulatory Guidance
and Interpretation System (MCREGIS) in
March 2003, this interpretation specifies
that algorithms must be sufficiently
accurate to ensure, through the on-board
recorder’s integral connection to the
vehicle’s systems, correlation between
the driving time and distance traveled.
Also, the location description for the
duty status change must be sufficiently
precise to enable enforcement personnel
to quickly determine the CMV’s
geographic location on a standard map
or road atlas. This regulatory
interpretation is available on FMCSA’s
Web site at http://www.fmcsa.dot.gov/
rulesregs/fmcsr/fmcesrguide.htm.

GPS Technologies: Notice of
Interpretation and Request for
Participation

On April 6, 1998, FHWA published a
notice of interpretation on GPS
technology (63 FR 16697). The notice
also announced a voluntary program
whereby motor carriers using GPS and
related safety management computer
systems could enter into an agreement
with the agency to use the systems in
lieu of handwritten RODS or a
conventional AOBRD. This program was
offered as a pilot demonstration project
consistent with the President’s
initiatives on reinventing government
and regulatory reform. The project’s
intent was to demonstrate whether use
of this technology by the motor carrier
industry could improve compliance
with the hours-of-service requirements
while increasing operational efficiency
and reducing paperwork burden. In June
1998, Werner Enterprises, Inc. (Werner)
entered into a Memorandum of
Understanding (MOU) with the agency
to test the use of its system under such
a pilot project.

At the time we entered into the MOU
with Werner, certain features of GPS
technology, wireless communications,
and related computer systems were not
readily adaptable to the provisions of
§395.15. However, the GPS-based
systems that Werner proposed to pilot
had other capabilities that would satisfy
or go beyond these requirements. Table
1 of the notice of interpretation (63 FR
16697, at 16698, Apr. 6, 1998) describes
these capabilities in relation to specific
provisions of § 395.15. One notable
difference was that, rather than being
integrally linked to the vehicle to record
driving time, the GPS system software
employed algorithms that set on-duty
and off-duty times using
preprogrammed assumptions.

In a 1999 letter to FHWA, a safety
advocacy organization stated that, based
on information received from drivers,
Werner’s system did not appear to
provide an accurate accounting of
drivers’ duty status under certain
conditions, such as prolonged low
speeds in traffic congestion. After an in-
depth assessment, we concluded that
under certain conditions the Werner
system indeed failed to provide an
accurate reporting of duty status or
times. The agency required Werner to
modify its GPS tracking and recording
systems to ensure accurate
documentation of drivers’ duty status as
mandated by 49 CFR Part 395.

In March 2002, FMCSA revised its
MOU with Werner to address recording
methods and the use of algorithms in
the recording and reporting processes.
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The changes included eliminating
certain default duty status entries as
well as revising the method of recording
CMV speed and, more important,
distance traveled. According to item 13
of the revised MOU:

Both Werner and the FMCSA acknowledge
that the FMCSA does not find the current
Werner GPS-based (point-to-point)
methodology of recording mileage
acceptable. Werner’s GPS methodology
consistently understates the distance
traveled. Werner agrees to identify and
implement an accurate means of determining
distance traveled, within 120 days of the
signing of this agreement.

In effect, the revised MOU required
Werner to obtain engine data through
the tractor’s electronic communications
network in order to provide an “integral
synchronization” with the vehicle’s
operation.

In December 2003 (68 FR 69117, Dec.
11, 2003), FMCSA published a notice of
intent to grant an exemption to Werner
Enterprises, Inc., thereby allowing the
carrier to use GPS technology and
complementary computer software
programs to monitor and record its
drivers’ hours of service. The terms and
conditions for the proposed exemption
were the same as those of the revised
MOU for the Werner pilot
demonstration project, with a few
exceptions. The need to rely on an
exemption to allow Werner’s use of
these advanced technologies for RODS
purposes underscores the importance of
aligning EOBR performance
specifications with state-of-the-art
technologies.

The comment period for this notice of
intent ended on January 12, 2004.
Comments may be viewed at http://
dms.dot.gov, Docket number 15818.

Proposal To Mandate On-Board
Recording Devices

Both the 1988 final rule and the 1998
notice of interpretation allowed the use
of automated recording systems as an
alternative to handwritten RODS.
However, the prospect of a mandatory
use requirement for these systems has
provoked concern and debate.

On February 5, 1990, FHWA received
from the National Transportation Safety
Board (NTSB) Safety Recommendation
H-90-28: “Require automatic/tamper-
proof on-board recording devices such
as tachographs or computerized logs to
identify commercial truck drivers who
exceed hours-of-service regulations.”
The NTSB classified this safety
recommendation “Closed—
Unacceptable Action” on July 7, 1998.
While conceding that FHWA’s
“deliberately paced research and
symposium approach may yield useful

information,” the NTSB found ‘“‘no
indication of aggressive research and
prompt action to develop and require
advanced technical solutions to address
the intent of Safety Recommendation H-
90-28.”

On August 3, 1995, ITHS, Advocates
for Highway and Auto Safety, and
several other highway safety and
advocacy organizations petitioned
FHWA to require on-board recorders in
CMVs. The petitioners believed the
mandated use of these devices would
improve hours-of-service compliance,
thereby reducing the number of fatigued
drivers and fatigue-related crashes.

The DOT Office of Inspector General
also referred to FHWA'’s proposed
requirement for EOBRs in its report, Top
Ten Management Issues (Report
Number PT-2001-017, January 18,
2001, available at http://
www.oig.dot.gov/control_numbers.php).
The Office of Inspector General report
stated:

Driver hours-of-service violations and
falsified driver logs continue to pose
significant safety concerns. Research has
shown that fatigue is a major factor in
commercial vehicle crashes. During roadside
safety inspections, the most frequent
violation cited for removing a driver from
operation is exceeding allowed hours of
service. Use of electronic recorders and other
technologies to manage the hours-of-service
requirements has significant safety value.
FMCSA’s April 2000 proposed rulemaking
would revise the hours of service by reducing
the driving time allowed within a 24-hour
period and by phasing in, over a period of
years, the use of on-board electronic
recorders to document drivers’ hours of
service. The Congress prohibited the
Department from adopting a final rule during
FY 2001. FMCSA management should use
this time to consider all of the comments
received and revise the proposed rule as
appropriate.

In the final rule published in April
2003, however, the proposal for
mandatory use of EOBRs was
withdrawn (68 FR 22456, at 22488—
22489, Apr. 28, 2003). We concluded
that insufficient economic and safety
data, coupled with a lack of support
from the transportation community at
large, did not justify an EOBR
requirement at that time. We based
these conclusions on the following:

(1) Neither the costs nor the benefits
of EOBR systems were adequately
ascertainable, and the benefits were
easier to assume than to accurately
estimate.

(2) The EOBR proposal was drafted as
a performance standard, but
enforcement officials generally preferred
the concept of a design standard in
order to facilitate data accessibility.

(3) There was considerable opposition
to the proposal to phase in the EOBR

requirement, starting with large long-
haul motor carriers—those having more
than 50 power units. Large carriers
argued that this was irrational because
small carriers generally have higher
crash rates. Major operators also
complained that the phase-in schedule
would force them to pay high initial
prices for EOBRs, while carriers allowed
to defer the requirement would benefit
from lower costs associated with
increased demand, competition, and
economies of scale.

(4) There was considerable concern
about the potential use of EOBR data for
purposes other than hours-of-service
compliance.

The final rule on drivers’ hours of
service did contain assurances that
research related to EOBRs and other
technologies would continue. This
ongoing research would include
evaluation of ways to encourage or
provide incentives for their use. Key
research factors would include:

(1) Ability to identify the individual
driver;

(2) Tamper resistance;

(3) Ability to produce records for
audit;

(4) Ability of roadside enforcement
personnel to access the hours-of-service
information quickly and easily;

(5) Level of protection afforded other
personal, operational, or proprietary
information;

(6) Cost; and

(7) Driver acceptability.

FMCSA requests comments on these
research factors. In your view, are we
considering the appropriate criteria for
our research into EOBRs?

Since publishing the final rule, we
have concluded that we need
additional, up-to-date information
relating to the costs and benefits of
using EOBRs. As a safety agency, we
have a responsibility to evaluate the
potential costs and benefits associated
with requiring the use of these devices,
even if we ultimately decide that
voluntary use or incentives are better
alternatives. In today’s notice, we are
requesting comments on the costs and
benefits of a requirement to use EOBRs,
including the relative costs and benefits
of an industrywide requirement versus
a more limited mandate on certain
industry sectors, such as long-haul
carriers. We are specifically interested
in factors such as hardware acquisition
(including modules for CMVs,
equipment for communications between
the CMV and the home terminal,
vehicle-location-reference systems, and
use of satellite transponder channels);
training of drivers and back-office
personnel; equipment installation,
maintenance, repair, and replacement;
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and preservation of both electronic
records and backup paper RODS, if
necessary. In addition, we are interested
in information relating to potential
reductions in personnel costs derived
from reduced checking and storage of
RODS. Although we recognize that
precise estimates might not be possible
from motor carriers that have not
adopted EOBR or related technologies,
we would like to know their best
estimates based on conversations they
may have had with potential equipment
or service vendors.

With reference to hours-of-service
violations, we are especially interested
in hearing from motor carriers using
EOBRs (or AOBRDs) instead of paper
RODS. Any information such carriers
could supply concerning their violation
and out-of-service rates would be
valuable for purposes of comparison
with those rates at carriers not using
EOBRs or AOBRDs.

As important, we are requesting
comments on the need to revise the
general EOBR performance
requirements, as provided in § 395.15.
In addition, we request information and
comments concerning potential
revisions to § 395.15 for the purpose of
developing a comprehensive,
performance-based specification for
EOBRs that would ensure maintenance
of data integrity throughout all
recording, transmission, storage,
retrieval, and display processes. Our
objective is to assess recording methods
to improve hours-of-service compliance
and oversight through the use of
automated—including electronic—duty
status records. This complements
FMCSA’s ongoing research into the
potential of various technologies to
assure that drivers are fit and alert

behind the wheel.

Potential Contents of an EOBR
Specification

This advance notice of proposed
rulemaking begins a process leading to
clearer points of reference for EOBR
system developers and users. We
recognize the need to consider the ways
that motor carriers’ use of EOBRs could
affect how they maintain documents on
their operations. We also will consider
how our compliance-assurance
procedures, and those used by State and
local enforcement officials, would need
to change.

Clarification of Terminology

Today’s notice requests comments on
potential new definitions for a
performance-based specification for on-
board recording devices. As noted
previously, since most if not all of the
current generation of on-board recorders

collect, store, and display data
electronically, we will call those devices
EOBRs. However, many recording
devices developed before the
introduction of electronically controlled
engines in the early 1990s may collect
some data via mechanical sensors,
transform the mechanical signal to an
electrical one, and transmit the signal
electronically.

For the purpose of this rulemaking,
we will use the generic term “EOBR.”
This would encompass any new devices
as well as the AOBRDs that comply with
the current definition at § 395.2 and
operational requirements at § 395.15.
However, we use the term “AOBRD” by
itself to refer to the earlier-generation
devices designed to comply with the
current requirements.

Core Issues

Electronic systems, although
relatively costly to design and maintain
compared with paper-based systems,
have the capacity to eliminate a
substantial amount of time-consuming
manual data entry and review. We
recognize the many challenges in
gathering and recording data that is both
accurate and sufficient in scope and
detail to determine motor carriers’ and
CMYV drivers’ compliance with the
hours-of-service regulations. One such
challenge is verification of non-driving
duty status information.

As noted previously, this rulemaking
is but one element of FMCSA’s
multipronged research effort concerning
EOBRSs. For example, § 395.15 should
establish specific guidelines for
ensuring accuracy, integrity, and
security of data in the recording and
storage of driving time information.
Development of such guidelines could
potentially entail: (1) A requirement for
a means to identify system defaults
impacting the accuracy and
completeness of driving time records;
(2) ready methods to pinpoint tampering
(either during the recording process or
after the fact) associated with capture
and recording of driving time; and (3) a
requirement for a means to ensure
reliable identification of the particular
driver whose driving time is being
captured and recorded, including
distinguishing between team drivers.

Another core issue concerns the
requirement in the current regulation for
a device that is integrally synchronized
with specific operations of the CMV in
which it is installed. The intent is that
the device provide “ground truth” for
on-duty-driving. The on-board recorder
must identify who drove the CMV and
for how long. It must facilitate accurate
entry of other duty status categories.
Further, it must be designed to prevent

duty status activity and time entries
from being modified after the fact, while
allowing drivers to enter explanatory
information in the Remarks section.

FMCSA recently conducted a study
published as On-Board Recorders:
Literature and Technology Review
(Report No. FMCSA-RT-02-040, July
2002). Through interviews with
technology vendors and engine
manufacturers, we learned that a
number of products on the market
provide some or all of the functions
required under § 395.15. Nevertheless,
few vendors actively market these
features or have developed products
specifically to provide the hours-of-
service recordkeeping function. The
study attributed this fact both to lack of
market demand and to vendors’
uncertainty regarding the Federal
requirements. Interviews conducted
with FMCSA staff as part of the study
revealed concerns about:

e Technology limitations—
particularly regarding the ability of a
single system to capture all data
perceived as important;

¢ The need to clearly define current
performance requirements, and whether
the requirements are well understood by
the motor carrier industry; and

e The extent to which the
enforcement community is prepared to
rely on on-board devices for
determining hours-of-service
compliance.

A second study, Hours of Service
(HOS) Research and Analysis Modules
(January 2003), addressed in greater
detail the potential for developing
performance specifications for EOBRs.
The five research modules cover data
record structure and data security,
engine control module and transmission
control module use, georeferenced data,
paper backup systems, and high-level
architectures.

To increase our understanding of how
on-board recorders might be more
efficiently designed and used, FMCSA
requests comments on the issues
discussed below. We also will
appreciate your responses to the
questions included on some of the
issues. Issue sections are designated A
through O, and questions within
sections are numbered. Please reference
these letter and number keys in your
responses.

A. Synchronization of Recorder to a
Vehicle Operation Parameter

As noted previously, ensuring safe
driving of commercial motor vehicles is
at the heart of the hours-of-service
regulations. An EOBR must be able to
capture the data necessary to establish
when a driver’s duty status is “on duty,
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driving.” The earliest AOBRDs captured
this data using sensors—such as the
speedometer or odometer circuit, or the
tail shaft (output or drive shaft from an
engine)—that reflected changes in
vehicle motion. This data was combined
with data from an internal clock to
derive driving time. Advances in engine
electronics allowed the data to be
collected directly from the engine,
presenting an opportunity to use the
J1708 databus 3 to transmit it to an
EOBR. One manufacturer, Delphi
Corporation, asked FMCSA if this
method complied with the Federal
Motor Carrier Safety Regulations. In a
December 2003 letter to Delphi
Corporation, we affirmed that it would.

Some systems that track vehicle
location using GPS technologies collect
and record vehicle-position data only,
inferring duty status based on software
algorithms. As discussed earlier under
GPS Technologies: Notice of
Interpretation and Request for
Participation, FMCSA became aware of
at least one system that, in certain
limited instances, did not provide
accurate driving status information
because of a combination of long polling
intervals and preset system defaults.
Thus, even though location data may be
transmitted and recorded accurately, a
motor carrier’s or system operator’s
assumptions concerning changes in
vehicle location between polling
intervals, or data collection cycles
(instances when vehicle location
information is captured, along with the
date and time), could result in incorrect
duty status recordings. This would be
particularly true if a driver failed to
make entries in his or her on-board
system to indicate that driving had
begun. For example, a CMV moving
slowly in a traffic stream through a
construction zone might be traveling at
less than a presumed driving speed, so
that the duty status might be recorded
as “‘on-duty, not driving.” Although
drivers would presumably have an
opportunity to correct their entries, they
might not do so consistently.

We request comments concerning the
need for synchronization and possible
alternatives to the current regulatory
language.

B. Amendment of Records

As noted earlier, the current
regulatory guidance for § 395.15
(available on FMCSA’s Web site at http:
//'www.fmesa.dot.gov/rulesregs/fmcsr/
fmesrguide.htm) covers three issues:

3 SAE standard, Serial Data Communications
Between Microprocessor Systems in Heavy-Duty
Vehicle Applications. Copyright 1993, Society of
Automotive Engineers, Inc.

maintenance of a second electronic copy
of files, amendment of a completed
record by the driver, and use of
algorithms to identify the location of the
driver’s change in duty status. The
agency’s current guidance on the second
issue is as follows:

Question 2: May a driver who uses an
automatic on-board recording device amend
his/her record of duty status during a trip?

Guidance: No. Section 395.15(i)(3) requires
[that] automatic on-board recording devices,
to the maximum extent possible, be
tamperproof and preclude the alteration of
information collected concerning a driver’s
hours of service. If drivers who use automatic
on-board recording devices were allowed to
amend their record of duty status while in
transit, legitimate amendments could not be
distinguished from falsifications. Records of
duty status maintained and generated by an
automatic on-board recording device may
only be amended by a supervisory motor
carrier official to accurately reflect the
driver’s activity. Such supervisory motor
carrier official must include an explanation
of the mistake in the remarks section of either
the original or amended record of duty status.
The motor carrier must retain both the
original and amended record of duty status.

We are reevaluating this guidance in
the light of current EOBR capabilities.
The guidance reflects two assumptions:
that amendments would likely be made
to change information already entered;
and that the time the revision is made
(and the times and duty status being
revised) would be erased from the
EOBR’s memory. The second
assumption does not account for the
EOBR’s ability (an ability probably
shared by many AOBRDs) to maintain
an internal audit log.4 If the EOBR can
accurately record the date and time of
an entry, it could be programmed to
prompt the driver to enter duty status or
comments at any time the vehicle is
stopped, the driver leaves the vehicle (if
the vehicle has a door sensor), or the
ignition is turned on or off. The EOBR
also could prompt the driver to enter the
time the work shift began and whether
it included off-duty periods. We believe
question 2 of the regulatory guidance
may need to be revised to allow the
driver to amend the duty status record,
provided the system maintains both the
original and amended records.

From a software perspective, this
might be achieved through use of
parallel data streams. One data stream
would record the operation of the CMV
using data and information contained in
and extracted from other systems and
devices on the vehicle. Examples
include engine use information derived

4 The hardware-based data download requirement

of 49 CFR § 395.15(b)(3) supports that assessment.
See the discussion of this requirement later in this
document.

from engine control module (ECM) time
and throttle position data; vehicle speed
data, derived from throttle position and
engine-on data; data on miles driven,
from the odometer reading and time;
and date and time data, from either the
ECM clock or the internal clock on the
recording unit. A second, overlying data
stream would include the four
categories of driver’s duty status, along
with remarks and other information
used in the duty status reporting.

FMCSA requests comments on this
issue. We would particularly appreciate
responses to the following questions:

(1) Should FMCSA revise its
definition of “amend” in the regulatory
guidance for § 395.15 to include or
exclude certain specific activities? For
example, should a driver be able to
annotate the Remarks section to provide
details of an activity being performed
while he or she is in an on-duty-not-
driving status? Should a driver be able
to revise a record to change the amount
of on-duty driving time recorded over a
very short period (for example, while
dropping a trailer at the home terminal)?
Should a driver be able to revise a
record to change the amount of driving
time if he or she exits a vehicle while
it is stopped in traffic upstream of a
crash?

(2) Should drivers be allowed to
amend the duty status record if the
system maintains both the original and
amended records?

(3) Should the agency maintain the
blanket prohibition against drivers’
amending a RODS generated by an
AOBRD?

C. Duty Status Categories When the
CMV Is Not Moving

A significant number of hours-of-
service violations are related to the on-
duty-not-driving status, which onboard
recorders are not designed to capture
automatically (that is, without a driver’s
input). We understand that at least one
commercial system defaults to an on-
duty-not-driving status when the CMV
is stopped. The previously mentioned
Werner system also was modified to
default the driver’s duty status to “on-
duty not driving” when the vehicle is
stationary and the driver has not made
an entry.

We request comments on this issue,
and would particularly appreciate
responses to the following question:

If a driver is away from a parked CMV
but has not entered a change in duty
status immediately upon stopping the
vehicle, how might the driver correct
the entry, other than by printing a hard
copy of the day’s RODS and making a
handwritten entry?
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D. Ensuring That Drivers Are Properly
Identified

Establishing and enforcing
appropriate use and documentation
requirements could improve linkage of
operational data to the specific driver’s
activities. A fundamental requirement
would be to ensure that duty status data
accurately identifies the driver. Many
information technology applications use
personal identification numbers and/or
smart cards. In some situations where
the need for identification and
verification is critical for security
reasons, some types of biometric
identifiers are being used and others are
being explored. FMCSA requests
comments on this issue.

E. Reporting and Presentation (Display)
Formats

A standardized reporting format is
important for ensuring a clear and
unambiguous duty status record. This
helps establish the sequence and timing
of events and facilitates verification of
regulatory compliance. Although State
roadside enforcement officials
conducting vehicle and driver
inspections generally review only a
single driver’s (or a pair of team
drivers’) records at a time, these safety
personnel work under time constraints
and often-stressful conditions. We have
received numerous reports of State
enforcement officials who purposely
avoid reviewing EOBR and electronic
records because they are unfamiliar
with their appearance and unsure they
can review them accurately and
efficiently.

Reviews of driver records by motor
carrier safety officials responsible for
assuring fleet compliance, as well as
those conducted by enforcement
officials at a carrier’s business office,
differ from those conducted by roadside
inspectors. During onsite reviews, safety
or enforcement officials consider both
individual and collective driving
records in order to determine whether
patterns of noncompliance may exist.

The intent of § 395.15 is to require
that an electronically produced record
of duty status contain the same
information as a handwritten record.
The 13 items required by regulation for
AOBRD-generated duty status records
(§395.15(c) and (d)) are identical to
those required for manually produced
RODS (§395.8 (b), (c), and (d)), with two
exceptions. Section 395.15 does not
include a requirement for a driver’s
certification and signature, nor does it
explicitly provide for a Remarks section.
The driver’s signature is unnecessary
because, under § 395.15(h)(3),
submission of the record certifies that

all entries made are true and correct. A
Remarks section is not mandatory
because there is no practical means for
the driver to enter miscellaneous
comments or information into an on-
board recorder.

FMCSA is interested in developing a
performance-oriented reporting
standard that would serve officials
conducting roadside inspections and
compliance reviews. Since motor
carriers and the traveling public would
benefit from the prevention of
regulatory violations, this reporting
standard should help motor carriers
facilitate their own internal review
activities. Your comments on the
following two issues would assist us in
developing such a standard:

(1) Visual record—Although
§395.15(i)(5) does not specify details of
how information is displayed on the
screen of an AOBRD, § 395.15(b)(3)
requires information support systems—
separate from the on-board device—to
comply with the requirements of
§395.8(d), including the use of a graph
grid. We request comments on potential
performance-oriented specifications for
the display on the EOBR as well as for
support systems that would provide a
clear visual record while affording
greater flexibility to those who design
and use EOBRs. Comments from the law
enforcement community would be
especially helpful.

(2) Data interchange standards—
Section 395.15(b)(3) states that EOBR
support systems should meet the
information interchange requirements of
“American National Standard Code for
Information Interchange EIARS-232/
CCITT V.24 port.” This refers to the RS—
232 serial communications standard °
that was state-of-the-practice in the
1980s. Although some devices continue
to use this interface, it has been
supplanted in many applications.
Furthermore, as a hardware
communications standard, it does not
address data formatting or content. We
request suggestions concerning current
and emerging data interchange
standards for hardwired and wireless
communications that would ensure the
integrity of both data content and data
formats. Your comments on other issues
related to recording, reporting, and
presentation (display) formats also
would be helpful.

5RS-232C is a long-established standard (“C” is
the current version) that describes the physical
interface and protocol for relatively low speed serial
data communication between computers and
related devices. It was defined by an industry trade
group, the Electronic Industries Association (EIA),
originally for teletypewriter devices. (Source:
http://searchnetworking.techtarget.com)

F. Audit Trail

In connection with the necessity for
tamper resistance in an EOBR, we are
carefully considering the process of
recording and identifying information in
the form of an audit trail or event log.
An important design feature would be
user-friendly interface(s) to support not
only motor carriers’ internal reviews,
but also reviews by FMCSA safety
officials and roadside inspections by our
State partners under the Motor Carrier
Safety Assistance Program. The
information from an EOBR—including
audit trail data—may need to be made
available at a motor carrier’s place of
business on demand (as during a
compliance review).

An audit trail must reflect the driver’s
activities while on duty and tie them to
the specific CMV(s) the driver operated.
Its design must balance privacy
considerations with the need for a
verifiable record. The audit trail should
automatically record a number of
events, including (1) Any authorized or
unauthorized modifications to the duty
status records, such as duty status
category, dates, times, or locations, and
(2) any “down” period ‘““for example,
one caused by the onset of device
malfunction. In addition, the system
should provide a gateway for electronic
or satellite polling of CMVs in
operation, or for reviewing electronic
records already downloaded into a
central system. This capability would
permit reviewers to obtain a detailed set
of records to verify time and location
data for a particular CMV.

The presentation should include audit
trail markers to alert safety officials, and
personnel in the motor carrier’s safety
department, to records that have been
modified. The markers would be
analogous to margin notes and use
highlighted code.

FMCSA requests comments on this
issue.

G. Ability To Interface With Third-Party
Software for Compliance Verification

It has been suggested that EOBR
systems should be capable of interfacing
with third-party auditing software
packages, such as those used to verify
point-to-point roadway distances.
Others have suggested that hours-of-
service compliance be verified instead
through direct access to driver and
motor carrier routing and scheduling
data. Those favoring the latter method
believe it could be most useful in the
context of a compliance review, where
safety officials must request the motor
carrier’s direct assistance and
cooperation to access the carrier’s
systems. A special set of interfaces,
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including views of specific information
relevant to compliance, might be needed
to enable safety officials to review the
information they require.

We request responses to the following
questions, as well as comments on other
concerns related to the use of third-
party software for compliance
verification:

(1) What experience have motor
carriers and roadside enforcement
officials had using third-party software
for compliance verification?

(2) What experience have motor
carriers had using third-party software
for purposes of scheduling, hours-of-
service compliance review, and
auditing?

(3) What experience have motor
carriers had assisting FMCSA with
extensive reviews of records of duty
status that are maintained only in
electronic form? Would third-party
software have helped or hindered the
process?

H. Verification of Proper Operation

Some electronic devices and systems
on vehicles (such as antilock brake
systems on cars and trucks) perform a
power-on self-test. It might be possible
to develop such a preprogrammed in-
service test protocol for EOBRs that
could be performed by safety officials at
roadside. A test of this type might
provide a limited amount of “go/no-go”
information “‘such as whether the
communications line between the
vehicle and the recorder is intact,
whether the clock has been reset, and
the status of other specific system
elements.

FMCSA requests responses to the
following questions, as well as
comments on other issues related to
verification of proper operation:

(1) What experience have roadside
enforcement officials had using third-
party software for compliance
verification?

(2) How would a driver, a supervisor
reviewing records, or a safety official
verify that a recorder and the systems to
which it is linked are operating
properly?

(3) How would a roadside safety
official or FMCSA compliance official
perform that verification?

(4) Should a device be able to produce
the results of its original and/or most
recent acceptance or certification tests?

(5) Could a device be configured to
produce an “electronic audit” on
demand?

(6) How would audits be performed
on disabled or inoperable units?

(7) How long should a driver be
allowed to operate a CMV while the

EOBR is not functioning, provided the
driver is maintaining paper RODS?

(8) How would downtime, repair, and
recalibration be documented?

(9) Should a unit be marked with its
calibration data/record? If so, how
should the unit be marked?

I. Testing and Certification Procedures

We are considering whether there is a
need for the agency to establish detailed
functional specifications for EOBRs,
rather than continuing to rely upon the
current generic performance standards
under § 395.15(i). In addition, we are
considering whether the current process
of manufacturers’ self-certification
should be continued. The functional
specifications would include standard
performance criteria and compliance
test procedures. If manufacturers (or
independent third parties) were to
perform tests according to FMCSA’s
compliance testing procedures, the
agency could then offer to certify certain
devices “or possibly designs for devices
““as complying with the functional
specifications. Parties performing the
certification would need to obtain a
device (or a sufficiently advanced
prototype) to test.

This raises two issues: the propriety
of FMCSA’s rejecting a device, and the
circumstances under which
enforcement action should be taken.

If, during initial testing, the device
were found not to meet the
requirements of a published functional
specification, FMCSA could
unquestionably reject it. If, on the other
hand, FMCSA certified an EOBR (and/
or software) to which the manufacturer
later made design changes, and the
manufacturer’s modifications diverged
from one or more of the agency’s
functional specifications, the EOBR
and/or software would no longer
comply with our requirements. In such
a case, immediate enforcement action
against motor carriers found to be using
the modified EOBR (or software) might
not be appropriate. FMCSA might
instead publish a Federal Register
notice describing the noncompliance
situation, and giving motor carriers an
opportunity to check and recalibrate the
affected EOBRs (or to otherwise ensure
the devices operate within specified
parameters). Any motor carriers that
failed to comply with the terms of the
Federal Register notice could then be
subject to enforcement action, whether
by FMCSA alone or in concert with
other Federal agencies. One possible
approach might be a public interest
exclusion (PIE) similar to that used in
49 CFR part 40, subpart R. The purpose
of a PIE is to protect the public interest

from serious noncompliance with the
requirements.

The European Union (EU) Type
Specification for Electronic
Tachographs, European Union Directive
2135/98,5 provides an extensive and
complex design specification for the
hardware, software, and data storage
and auditing functions of an electronic
on-board recorder. While some
characteristics of the design
specification, particularly the basic
recording and data storage
requirements, may lend themselves to
adaptation, the software design and
recording media requirements were
developed to respond to the EU’s desire
for an integrated system for on-vehicle
recorders and recordkeeping systems
and, as such, are highly prescriptive and
complex. In addition, although the type
specification for these devices was
finalized in 1998, the date for
mandatory installation of the electronic
tachographs in new commercial
vehicles, originally set for August 2002,
has repeatedly been revised. It currently
is set for August 2005.

Furthermore, the EU enforcement
community expressed a number of
concerns about perceived differences,
incompatibilities, and inconsistencies
between the current manual-tachograph
regulation and the proposed electronic-
tachograph regulation. There have also
been concerns about the published
requirements for data downloading and
the utility of the devices for roadside
enforcement. See D. M. Freund,
Working Paper, On-board automated
recording for commercial motor vehicle
drivers’ hours-of-service compliance: the
European experience, August 2001.

We request responses to the following
questions concerning testing and
certification procedures. We also
welcome any other comments relevant
to this issue.

(1) Who could perform certification
tests? Should they be done by FMCSA,
by another Federal agency, or by an
independent third party according to
procedures and documentation
requirements set forth in regulation?

(2) Should FMCSA continue to allow
manufacturers of these devices to self-
certify them? Why, or why not?

(3) Should FMCSA develop a list of
approved devices, similar to the
Conforming Products List maintained by

6 Council Regulation (EC) No. 2135/98 of 24
September 1998 amending Regulation (EEC) No.
3821/85 on recording equipment in road transport
and Directive 88/599/EEC concerning the
application of Regulations (EEC) No. 3820/84 and
(EEC) No. 3821/85. This regulation is available on
the Internet at http://europa.eu.int/eur-lex/en/lif/
reg/en_register_07204020.html, where it is
identified by the number 31998R2135.
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the National Highway Traffic Safety
Administration? 7

(4) As noted above, FMCSA is aware
of the European Union’s detailed design
specification that is part of Regulation
2135/98 for electronic tachographs. At
this time, we believe the extraordinarily
detailed database specification in the
Appendix to Regulation 2135/98 would
be too complex and costly, both for
motor carriers and their EOBR suppliers
to implement and for FMCSA to review.
What are your views on this matter?

J. EOBR Maintenance and Repair

The current regulation (§ 395.15(i)(4))
requires the AOBRD to provide the
driver with an audible and/or visible
warning when it ceases to function.
However, the types or degree of
malfunction (such as loss of power
source, loss of linkage to sensors, loss of
ability to record, loss of ability to
display) are not specified. While the
requirement at § 395.15(i)(7) for the on-
board recording device/system to
identify “sensor failures and edited data
when reproduced in printed form”
[emphasis added] does address the
question of data integrity, it
nevertheless omits any requirement that
such data be identified in an electronic
record (i.e., one that is not printed).

We request responses to the following
questions related to EOBR maintenance
and repair:

(1) Is it feasible to design the EOBR to
record the malfunction event (including
its nature, date, and time) automatically
“that is, within the EOBR’s memory?

(2) Are there circumstances that could
prevent automatic capturing of this
information? Please describe them. In
such cases, should the driver record the
malfunction event on a paper RODS?

(3) Section 395.15(i)(8) of the current
regulations addresses maintenance and
calibration of AOBRDs. It states that
these devices “must be maintained and
recalibrated in accordance with the
manufacturer’s specifications.” Is this
requirement sufficient? Should the
agency consider requiring that repair
and recalibration be performed only by
an approved source? Who should certify
repair stations, and how could this be
done?

(4) The current regulations do not
address EOBR maintenance records.
Motor carriers’ CMV maintenance
records must document installation,
malfunction, failure, repair, and
recalibration. Since the initial
manufacturer places an identification

7 The National Highway Traffic Safety
Administration maintains its Conforming Products
List under the designation NTI-131. See 69 FR
42237 (July 14, 2004) for the most recent
amendment.

and certification plate on the device,
should installation, repair, and
recalibration activities be documented
by the approved source (see question 3),
the motor carrier, or both? Should
entities authorized to perform repair
and maintenance be required to comply
with FMCSA requests for access to their
facilities and to documents concerning
their work performed for motor carrier
clients?

(5) Although the current regulations
do not address how long a CMV
equipped with an EOBR could continue
to be operated after the device failed,
they do require drivers to reconstruct
the RODS for the current day and the
past 7 days (less any days for which
drivers have records), and to continue to
prepare a handwritten record of all
subsequent duty status until the device
is again operational (§ 395.15(f)). Should
FMCSA require repair or replacement of
an EOBR within a specific number of
days?

(6) Manufacturers and suppliers:
What types of periodic maintenance and
calibration do AOBRDs and EOBRs
require? How often do they require such
maintenance, and what is the typical
direct cost?

(7) Manufacturers and suppliers:
What is the typical lifespan of an
AOBRD? What is the typical lifespan of
an EOBR? Is there any salvage value to
either device?

K. Development of “Basic”” EOBRs To
Promote Increased Carrier Acceptance

Motor carriers and drivers expend a
significant amount of time, effort, and
money to complete, file, review, and
store paper RODS. According to the
most recent FMCSA estimate, it takes
6.5 minutes for a CMV driver to
complete a RODS and an additional 3
minutes for a motor carrier to review it.
Because more than 4.2 million CMV
drivers must complete and file their
RODS, drivers spend more than 110
million hours each year completing
these records. Motor carriers must
devote another 51 million hours
annually to reviewing and storing the
records. The agency estimates the cost
of completing, filing, reviewing, and
maintaining these records at $63.3
million annually.

Many commercially available on-
board recorders and support systems
offer drivers and motor carriers the
opportunity to better plan their
schedules and routes, monitor the
performance of their vehicles, and use
this information to improve safety and
operational productivity.

However, many of these advanced
systems may come with a high price tag,
perhaps too high for most small motor

carriers and independent drivers. For
this reason, we are interested in
exploring the development of a
performance-based specification for a
minimally compliant EOBR. A
minimally compliant device would
provide the electronic-data equivalent of
an accurate RODS yet be more
affordable for small motor carriers and
independent drivers.

We request comments on the concept
of such a performance specification.

L. Definitions—Basic Requirements

FMCSA requests comments on the
following possible definitions of terms,
including proposed basic requirements:

(1) AOBRD means an automatic on-
board recording device as defined in 49
CFR 395.2.

(2) EOBR means an electronic on-
board recorder used to record a CMV
driver’s hours of service in order to
provide documentation to determine
compliance with 49 CFR Part 395. An
EOBR has features providing additional
functions beyond those of an AOBRD. It
must provide a means to record and
store the date and time of each data
entry, the status of the engine (on/off),
and the location of the CMV. The EOBR
also must calculate and display the
distance traveled and the road speed.
Definitions of these data elements
follow.

(3) Date and time: The date and time
must be obtained via a signal that
cannot be altered by a motor carrier or
driver. The signal may be obtained from
a source that is internal or external to
the CMV.

(4) Engine on/off: The signal
indicating whether the engine is on or
off must be taken from the ECM on
those engines so equipped. On vehicles
not equipped with an ECM (i.e., those
manufactured before the late 1980s), the
signal must be taken from the tail shaft.
The engine status must be monitored
and recorded at intervals of 1 second or
less, as well as when an engine on/off
event occurs.

(5) Location: The physical location of
a CMV. At a minimum, the location
must be recorded at each change of duty
status. The location description for the
duty status change must be sufficiently
precise to enable enforcement personnel
to quickly determine the vehicle’s
geographic location on a standard map
or road atlas. The location data must be
entered by the driver or via signal(s)
received from an independent source
external to the vehicle. FMCSA seeks
comment on how frequently such an
external signal determines the vehicle
location entry, and whether specific
events such as ignition shutoff should
automatically trigger a signal.
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(6) Distance traveled: Miles traveled
that day for each driver operating the
CMV. The EOBR must derive the
distance traveled from a source internal
to the vehicle (for example, tail shaft
data recorded on the ECM).

(7) Road speed: Must be derived using
distance-traveled data from a source
internal to the CMV (usually the ECM).
The data must be monitored and
recorded at intervals of 1 second or less.
An AOBRD or EOBR is deemed to be
integrally synchronized when it receives
and records the engine and date/time
information from a source or sources
internal to the CMV.

M. Potential Benefits and Costs

Benefits. In general, motor carriers
could be expected to derive both safety
compliance and operational
productivity benefits from EOBRs.
Fundamentally, the use of EOBRs could
improve hours-of-service compliance,
potentially increasing highway safety.
This could be accomplished in several
ways. First, because these devices
document driving hours more
accurately and precisely than can paper
RODS, they could help deter excessive
hours behind the wheel. Second, EOBR
data can be made more readily available
to motor carriers to improve their
efficiency of assigning drivers to
particular runs, and to ensure those
drivers’ compliance throughout the trip.
Third, the presence of EOBRs would
serve as a tangible reminder to both
motor carriers and drivers that
compliance with the hours-of-service
regulations is taken seriously. Last,
increased use of the devices could set a
positive example for the industry, and
counteract the proclivity of some
carriers to compete on the basis of
noncompliance with the hours-of-
service regulations.

Another potential benefit of EOBR use
would be to improve motor carriers’
operational productivity. Use of these
devices, especially in conjunction with
appropriate automated review and
monitoring software, could provide for
more accurate documentation of vehicle
and driver operations in a form that is
amenable to automated review. FMCSA
estimates that these automatic on-board
recording devices reduce substantially,
by as much as 90 percent, the time
involved in preparing, filing and storing
paper. Additionally, on-board recording
devices could be integrated with other
operations or logistics management
systems. They also may be installed as
an accessory to some vehicle
productivity and safety monitoring
systems, as well as take advantage of
interfaces with real-time
communications systems.

Costs. On the other hand, there may
be a number of concerns and potential
limitations regarding the adaptability of
state-of-the-art EOBRs to hours-of-
service compliance assurance. Currently
available devices cannot discriminate
among the myriad activities that
constitute on-duty-not-driving, nor can
they differentiate on-duty-not-driving
and off-duty activities.

Further, many motor carriers have
expressed substantial concerns about
costs and benefits of current on-board
recorders. EOBRs can be costly both to
purchase and to operate. Estimates of
installed costs per unit range from $500,
for hardware supplied to an original
equipment manufacturer for installation
in a new vehicle, to $3,000 for
installation of a retrofit unit in an in-
service CMV. The cost, particularly at
the lower end of the scale, does not
include back-office systems for data
tracking, verification, and information
management, or training for drivers and
others.

In the 1990s, FHWA engaged the
University of Michigan Transportation
Research Institute to study the
applicability of on-board recorders to
motor carrier operations. Motor carrier
fleet response rates for this study were
very low, possibly because of early
adverse industry commentary on the
study. The study, completed in late
1998, found that: (1) Large fleets were
far likelier to use on-board recorders,
and (2) mandatory on-board recorder
use was overwhelmingly viewed as
requiring extremely high expenditures
for minimal operational benefits.
Significantly, FMCSA data indicate that
90 percent of motor carriers operate
fewer than nine trucks or buses.

The degree of benefit provided by an
EOBR depends upon whether and how
it is used. Motor carriers will not benefit
merely from installing an EOBR; they
must use and act upon the EOBR data.
If a motor carrier has not made the
fundamental commitment to operate
safely and fails to review and act upon
the EOBR data, the potential safety
influence of the device will be limited.

FMCSA requests responses to the
following questions concerning benefits
and costs:

(1) What have been the safety,
operational, and compliance benefits
experienced by motor carriers with
actual use of AOBRDs or EOBRs?

(2) What have been the driver hours-
of-service violation rates, out-of-service
rates, and crash experience of motor
carriers using AOBRDs or EOBRs?

(3) What cost savings have motor
carriers using AOBRDs or EOBRs
experienced as a result of paperwork

reduction, reduced time in reviewing
RODs, and other efficiencies?

(4) In general, how is training on
EOBR use presented to drivers,
dispatchers, and other motor carrier
employees? How many hours of training
are typically required for drivers? Please
estimate the direct costs of this training.
How many hours of training are
typically required for dispatchers and
other back-office staff? Please estimate
the direct costs of this training.

(5) What would be the typical cost of
a typical EOBR that is minimally
compliant with the current regulations?
Would there be differences in the cost
for a device installed at the time of the
vehicle’s manufacture and the cost of an
aftermarket product? Please describe.

(6) What do manufacturers of on-
board computer and communications
systems typically charge motor carriers
to incorporate in their systems EOBR
capabilities satisfying the requirements
of § 395.157 Please also include
estimates of the costs of back-office
systems.

N. Incentives To Promote EOBR Use

FMCSA believes EOBRs have the
potential to improve motor carriers’
compliance with the hours-of-service
regulations, and to provide for more
efficient, effective, and economical
documentation and review of drivers’
records of duty status. FMCSA requests
comments on what other incentives
could help to promote the use of EOBRs.

0. Miscellaneous Questions

We also request responses to the
following questions:

(1) Should FMCSA propose requiring
that motor carriers in general, or only
certain types of motor carrier
operations, use EOBRs?

(2) How reliable are current-
generation EOBRs?

(3) What is the minimum information
FMCSA should require an automatic or
electronic on-board recorder to capture
automatically, without any input from
the driver or external sources?

(4) What information should drivers
be required to enter into the on-board
recorder, and how could that
information be verified?

(5) For EOBRs that receive location
information or raw latitude and
longitude information via electronic
signals from GPS technologies or a
similar system, what minimum level of
accuracy should FMCSA require with
regard to the likely distance between the
indicated and actual location of the
CMV?

(6) What types of technology should
be used to verify, to the greatest extent
practicable, the identity of the person
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who is operating the vehicle when the
EOBR is recording the time as driving
time?

(7) Should FMCSA require that if a
memory storage device such as a smart
card is used, the on-board system also
must store information about the
driver’s identity and provide
information concerning the times the
storage device was entered and
removed, what information was
accessed, and by whom?

(8) Should the use of a particular file
transfer protocol (XML or other) be
considered for data capture? Should any
such requirement specify use of an
open-source protocol?

(9) What regulatory changes could
FMCSA initiate to encourage greater
usage of EOBRs in the trucking and
motorcoach industries? For example,
should we reduce our record retention
requirement for motor carriers that use
EOBRs?

(10) Manufacturers and suppliers:
Approximately how many AOBRDs and
EOBRs are currently in use? Describe
the general characteristics of motor
carriers (size, commodities transported,
and geographical scope of operations)
that use devices with limited
functionality and of those using devices
with comprehensive functionality.

(11) Manufacturers and suppliers:
What types of data would it be
inappropriate for an EOBR to record?
That is, should any data be off-limits?

(12) Manufacturers and suppliers:
When AOBRDs and EOBRs are
manufactured or repaired, are solvents
or other substances used that could have
environmental or driver health
consequences if they are not disposed of
properly? Do the devices contain
components or materials (including
hazardous materials) that could generate
adverse environmental or driver health
consequences if not disposed of
properly?

(13) How are EOBRSs typically
disposed of?

Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory

Policies and Procedures

FMCSA believes that this rulemaking
is a significant regulatory action within
the meaning of E.O. 12866, and is
significant within the meaning of the
U.S. Department of Transportation’s
regulatory policies and procedures
(DOT Order 2100.5, May 22, 1980; 44
FR 11034, February 26, 1979) because of
significant public interest in issues
related to motor carrier compliance with
the Federal hours-of-service regulations.

The Office of Management and Budget
has reviewed this advance notice of
proposed rulemaking under E.O. 12866.
We would appreciate responses from
the public to our questions on the
potential costs and benefits of this
rulemaking. This will help us better
determine the level of significance of
any subsequent rule regarding EOBR
performance specifications and use.

Regulatory Flexibility Act

To meet the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612), FMCSA will evaluate the
effects of this rulemaking action on
small entities and make a preliminary
determination that a regulation arising
from this proceeding would have a
significant economic impact on a
substantial number of small entities.

Although this document does not
make any specific proposal, we believe
it could lead to a proposed rule with a
significant potential impact on small
motor carriers. FMCSA requests small
entities to comment on the questions
asked in this advance notice
(specifically, questions related to the
costs and benefits of compliance) so that
we may accurately determine the
economic impacts any proposal would
have on small entities. In addition, we
request small entities to comment on
other issues that are of particular
concern to them, such as the timeframe
for implementation. This will help us to
minimize any such impacts.

Executive Order 13132 (Federalism)

FMCSA has analyzed this ANPRM in
accordance with the principles and
criteria in Executive Order 13132
(Federalism). We have determined that
this ANPRM does not have a substantial
direct effect on States, nor would it limit
the policymaking discretion of the
States. Nothing in this document
preempts any State law or regulation.
Should FMCSA decide to issue a notice
of proposed rulemaking dealing with
electronic on-board recorders, the
agency would evaluate any federalism
implications of the proposal.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.217,
Motor Carrier Safety. The regulations
implementing Executive Order 12372
regarding intergovernmental
consultation on Federal programs and
activities do not apply to this program.

Paperwork Reduction Act

Under the Office of Management and
Budget (OMB) regulations, at 5 CFR part
1320, Controlling Paperwork Burdens

on the Public (1995), FMCSA is required
to estimate the burden that new
regulations would impose in the course
of generating, maintaining, retaining,
disclosing, or providing information to
or for the agency. We believe that
rulemaking action in response to
information submitted to the docket
could effect changes that would
substantially reduce the collection of
information requirements that are
currently approved.

On March 4, 2002, OMB approved the
agency’s request to renew or revise the
information collection (IC) for the
Driver’s Record of Duty Status. This
approval includes the driver’s record of
duty status under 49 CFR 395.8 and the
time card alternative under 49 CFR
395.1(e). OMB assigned control number
2126—0001 to this information
collection. FMCSA estimated the annual
burden of this information collection to
be 161,364,492 hours, at a cost to the
public of $63.7 million.

In anticipation of a regulatory action
making certain motor carriers of
passengers subject to the requirements
of part 395 (among other regulations),
FMCSA submitted a request to OMB to
revise this information collection. OMB
approved this revision on December 20,
2002, with an expiration date of
December 31, 2005. The revised
estimated annual time burden was
162,200,492 hours, and the revised
annual cost was estimated at $64
million. OMB approved FMCSA’s most
recent request to revise this information
collection on April 29, 2003, and it will
expire on April 30, 2006. The latest
revised estimated annual time burden is
160,376,492 hours, with an estimated
annual cost of $63.3 million. This
revision was due to the agency’s
implementation of a final rule, entitled
“Hours of Service of Drivers: Driver Rest
and Sleep for Safe Operations,” that
resulted in an estimated 48,000 fewer
drivers being subject to the drivers’
requirements covered by this
information collection. In addition, the
title of this IC has been changed from
Driver’s Record of Duty Status to Hours-
of-Service of Drivers Regulations. This
change was proposed in the NPRM, and
no comments regarding the name
change were received.

If this advance notice of proposed
rulemaking leads to a rule that increases
motor carriers’ use of EOBRs, the annual
time burden should decrease because
the time required to create each record
is considerably lower for electronic
records than for paper records.

Background of Past OMB Approvals
OMB Control Number: 2126—0001.
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Title: [O1d]: Driver’s Record of Duty
Status (RODS). [New]: Hours-of-Service
of Drivers Regulations.

As indicated earlier in the “Legal
Basis” section, both the Motor Carrier
Act of 1935 and the Motor Carrier Safety
Act of 1984 allow the Secretary of
Transportation (Secretary) to
promulgate regulations that establish
maximum hours of service of drivers
employed by motor carriers. The
Secretary has adopted regulations that
require information to be recorded in a
specified manner. FMCSA regulations
allow motor carriers to make electronic
records produced through the use of
automatic on-board recording devices,
in lieu of keeping paper records. FMCSA
estimates that these automatic on-board
recording devices reduce substantially,
by as much as 90 percent, the time
involved in preparing, filing and storing
paper. FMCSA believes that the use of
automatic on-board recorders continues
to be uncommon and is unlikely to grow
significantly under the current
regulations.

The RODS must be maintained with
all supporting documents for a period of
6 months from the date of the record.
FMCSA believes the recordkeeping
requirements are necessary for motor
carriers and drivers to properly monitor
compliance with the hours-of-service
regulations. They also are necessary for
Federal, State and local officials who are
charged with monitoring and enforcing
hours-of-service regulations. The hours-
of-service regulations were promulgated
to promote the safe operation of CMVs,
and we believe this recordkeeping
requirement is not duplicative of
information that would otherwise be
reasonably accessible to FMCSA.

FMCSA estimates there are 6,410,430
commercial motor vehicle drivers who
are subject to the hours-of-service
regulations. However, not all of these
drivers are necessarily subject to the
RODS paperwork requirement. For
instance, FMCSA estimates that 25
percent of Local Delivery drivers are
eligible to use the 100-air-mile-radius
exception in § 395.1(e) in lieu of
preparing paper RODS as required
under § 395.8. This group of drivers is
unlikely to use EOBRs since their
recordkeeping requirements can be met
with time cards. Therefore, we assume
here that the remaining 75 percent of
Local Delivery drivers who are subject
to the hours-of-service regulations
would be potential users of automated
on-board recorders. Below is a
breakdown of the total number of CMV
drivers subject to the hours-of-service
regulations and, for the purposes of this
ANPRM, the estimated percentage of
drivers within each category who would

be potential users of automated on-
board recorders:

Long-Haul Drivers: 366,304 (100
percent are assumed to be potential
EOBR users).

Regional Drivers: 834,363 (100
percent are assumed to be potential
EOBR users).

Local Delivery Drivers: 3,997,023 (75
percent, or 2,997,767, are assumed to be
potential EOBR users).

Local, Services Drivers: 1,190,740
(zero percent are assumed to be
potential EOBR users).

Long-Haul Commercial Van Drivers:
22,000 (100 percent are assumed to be
potential EOBR users).

Multiplying the above estimates of
drivers in each group by the estimated
percentages constituting potential EOBR
users yields a total of 4,220,434 CMV
drivers. This is FMCSA'’s estimate of the
number of CMV drivers subject to the
RODS paperwork requirement and, for
the purposes of this ANPRM, the
number we assume would be potential
EOBR users. (More information on the
above driver estimates is available at 67
FR 1396 (Jan. 10, 2002) under Docket
number FMCSA-2001-9688.) FMCSA
welcomes comments and alternative
estimates regarding the number of
applicable CMV drivers discussed
above.

Recordkeepers/Respondents:
Approximately 4,220,434 CMV drivers.

Average Burden per Response: 6.5
minutes for drivers to prepare the daily
record of duty status; 3 minutes for
motor carriers to review and file records
of duty status and all supporting
documents.

Estimated Total Annual Burden: The
estimated total annual burden is
160,376,492 hours.

Collection of Information Frequency:
RODS: Every day of the year. Two or
more days off duty may be kept on one
record. Supporting documents:
Collection must occur during every
workday.

Estimated Annual Hour Burden for
the Information Collection: Interested
parties are invited to send comments
regarding any aspect of these
information collection requirements,
including but not limited to (1) Whether
the collection of information is
necessary for the performance of
FMCSA functions, including whether
the information has practical utility; (2)
the accuracy of the estimated burden;
(3) ways to enhance the quality, utility,
and clarity of the collected information;
and (4) ways to minimize the collection
burden without reducing the quality of
the information collected.

If you submit comments to the Office
of Management and Budget concerning

the information collection requirements
of this document, your comments will
be most useful if received at OMB by
November 30, 2004. You must mail,
hand deliver, or fax your comments to:
Attention: Desk Officer for the
Department of Transportation, Docket
Library, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Room 10102,
725 17th Street, NW., Washington, DC
20503; fax: (202) 395-6566.

National Environmental Policy Act

The National Environmental Policy
Act of 1969 (NEPA), (42 U.S.C. 4321 et
seq., as amended) requires Federal
agencies to consider the consequences
of, and prepare a detailed statement on,
all major Federal actions significantly
affecting the quality of the human
environment. Accordingly, FMCSA has
prepared a Preliminary Environmental
Assessment (PEA) for this advance
notice of proposed rulemaking. The PEA
is available in the docket. We invite all
interested parties to submit public
comments on this PEA.

List of Subjects in 49 CFR Part 395
Global positioning systems, Highway
safety, Highways and roads, Intelligent
Transportation Systems, Motor carriers,
Motor vehicle safety, Reporting and
recordkeeping requirements.
Issued on: August 27, 2004.
Warren E. Hoemann,
Deputy Administrator.
[FR Doc. 04-19907 Filed 8-27—-04; 1:30 pm]
BILLING CODE 4910-EX-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 679 and 680
[1.D. 082504A]
RIN 0648-AS47

Fisheries of the Exclusive Economic
Zone Off Alaska; Voluntary Three-pie
Cooperative Program; Allocation of
Bering Sea and Aleutian Islands King
and Tanner Crab Fishery Resources

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability of
amendments to a fishery management
plan; request for comments.

SUMMARY: The U.S. Congress amended
the Magnuson-Stevens Fishery
Conservation and Management Act
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(Magnuson-Stevens Act) to require the
Secretary of Commerce (Secretary) to
approve the Voluntary Three-Pie
Cooperative Program (Program). The
Program is necessary to allocate
specified Bering Sea/Aleutian Islands
(BSAI) crab resources among harvesters,
processors, and coastal communities.
This Program will be implemented by
Amendment 18 to the Fishery
Management Plan for BSAI King and
Tanner Crabs (FMP). Additionally, the
North Pacific Fishery Management
Council (Council) has submitted
Amendment 19 to the FMP for
Secretarial review, which represents
minor changes necessary to implement
the Program. This action is intended to
promote the goals and objectives of the
Magnuson-Stevens Act, the FMP, and
other applicable laws.

DATES: Comments on the amendments
must be submitted on or before
November 1, 2004.

ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Lori Durall. Comments may be
submitted by:

e Mail to P.O. Box 21668, Juneau, AK
99802;

eHand delivery to the Federal
Building, 709 West 9th Street, Room
420A, Juneau, AK;

¢ FAX to 907-586-7557;

e E-mail to KTC18-NOA-0648-
AS47@noaa.gov. Include in the subject
line of the e-mail the following
document identifier: 18 19 NOA. E-mail
comments, with or without attachments,
are limited to 5 megabytes; or

e Webform at the Federal eRulemaking
Portal: www.regulations.gov. Follow the
instructions at that site for submitting
comments.

Copies of Amendments 18 and 19 and
the Environmental Impact Statement
(EIS) for this action may be obtained
from the NMFS Alaska Region at the
address above or from the Alaska Region
website at http://www.fakr.noaa.gov/
sustainablefisheries/crab/eis/
default.htm.

FOR FURTHER INFORMATION CONTACT:
Gretchen Harrington, 907-586—7228 or
gretchen.harrington@noaa.gov.

SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Act requires that
each regional fishery management
council submit any FMP amendment it
prepares to NMFS for review and
approval, disapproval, or partial
approval by the Secretary. The
Magnuson-Stevens Act also requires
that NMFS, upon receiving an FMP
amendment, immediately publish a

notice in the Federal Register
announcing that the amendment is
available for public review and
comment.

In January 2004, the U.S. Congress
amended section 313 of the Magnuson-
Stevens Act through the Consolidated
Appropriations Act of 2004 (Pub. L. No.
108-199, section 801), by adding
paragraph (j). As amended, section
313(j)(1) requires the Secretary to
approve, by January 1, 2005, the
Voluntary Three-Pie Cooperative
Program (Program), as it was approved
by the Council between June 2002 and
April 2003, and all trailing
amendments, including those reported
to Congress on May 6, 2003. The
Program allocates BSAI crab resources
among harvesters, processors, and
coastal community interests. The
Program, as it will be implemented by
Amendments 18 and 19 to the FMP, is
described below.

Voluntary Three-Pie Cooperative
Program - Amendment 18

The Council developed the Program
over a 6—year period to fit the specific
dynamics and needs of the BSAI crab
fisheries. The Program is a limited
access system that balances the interests
of several groups that depend on these
fisheries. The Program will address
conservation and management issues
associated with the current derby
fishery and will reduce bycatch and
associated discard mortality. The
Program is also designed to improve the
safety of crab fishermen by ending the
race for fish. Share allocations to
harvesters and processors, together with
incentives to participate in fishery
cooperatives, are intended to increase
efficiencies, provide economic stability,
and facilitate compensated reduction of
excess capacities in the harvesting and
processing sectors. Community interests
are protected by Community
Development Quota (CDQ) allocations
and regional landing and processing
requirements, as well as by several
community protection measures.

The Program encompasses the
following BSAI crab fisheries: Bristol
Bay red king crab (Paralithodes
camtschaticus), Western Aleutian
Islands (Adak) golden king crab
(Lithodes aequispinus) - West of 174°
W., Eastern Aleutian Islands (Dutch
Harbor) golden king crab - East of 174°
W., Western Aleutian Islands (Adak) red
king crab - West of 179° W., Pribilof
Islands blue king crab (P. platypus) and
red king crab, St. Matthew Island blue
king crab, Bering Sea snow crab
(Chionoecetes opilio), and Bering Sea
Tanner crab (C. bairdi). In this
document, the phrase “crab fisheries”

refers to these fisheries, unless
otherwise specified.

Harvest Sector

Qualified harvesters would be
allocated quota share (QS) in each crab
fishery. To receive a QS allocation, a
harvester must hold a valid, permanent,
fully transferable license limitation
program (LLP) license endorsed for that
crab fishery. Quota share represents an
exclusive but revokable privilege that
provides the QS holder with an annual
allocation to harvest a specific
percentage of the total allowable catch
(TACQ) from a fishery. The annual
allocations of TACs, in pounds, are
referred to as individual fishing quotas
(IFQs). Using LLP licenses for defining
eligibility in the Program would
maintain current fishery participation.
A harvester’s allocation of QS for a
fishery would be based on the landings
made by his or her vessel in that fishery.
Specifically, each allocation is the
harvester’s average annual portion of the
total qualified catch during a specific
qualifying period. Qualifying periods
were selected to balance historical and
recent participation. Different periods
were selected for different fisheries to
accommodate closures and other
circumstances in the fisheries in recent
years.

Quota share would be designated as
either catcher vessel (CV) shares or
catcher/processor (C/P) shares,
depending on whether the vessel
processed the qualifying harvests on
board. In addition, catcher vessel QS
would be designated by landing region.
Catcher vessel IFQ would be issued in
two classes. Crabs harvested with class
A TFQ would require delivery to a
processor holding unused processing
quota. Class A IFQ harvests also would
be subject to a regional delivery
requirement. Under this regional
requirement, harvests would be
delivered either in a North or in a South
region (in most fisheries). Crabs
harvested with class B IFQ could be
delivered to any processor (except C/Ps
operating as C/Ps) and would not be
regionally designated. Harvests in
excess of IFQ would be forfeited in all
cases. Class B IFQs are intended to
provide ex-vessel price negotiating
leverage to harvesters. For each region
of each fishery, the allocation of Class
B IFQ would be 10 percent of the total
allocation of IFQ to the CV sector.

Transfer of quota share and IFQ ,
either by sale or lease, would be
allowed, subject to limits including caps
on the amount of shares a person may
hold or use. Leasing would mean the
use of IFQs on a vessel in which the
holder of the underlying QS holds less
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than a 10 percent ownership interest or
on which the underlying QS holder is
not present. To be eligible to receive
transferred QS or IFQ, a person would
be required to be a U.S. citizen with at
least 150 days of sea time in any U.S.
commercial fishery. A corporate entity
would be eligible to receive transferred
QS or IFQ only if it were at least 20
percent owned by a U.S. citizen with at
least 150 days of sea time in any U.S.
commercial fishery. Initial recipients of
QS, CDQ groups, and community
entities would be exempt from these
transfer eligibility criteria.

Separate caps would be imposed to
limit the amount of QS and IFQs a
person could hold and to limit the use
of IFQs onboard a vessel. These caps are
intended to prevent negative impacts
from what can be described as excessive
consolidation of shares. Excessive share
holdings are prohibited by the
Magnuson-Stevens Act. Different caps
are chosen for the different fisheries
because fleet characteristics and
dependence differ across fisheries.
Separate caps on QS holdings are
established for CDQ groups, which
represent rural western Alaska
communities. Processor holdings of
harvest shares would also be limited by
caps on vertical integration. Quota share
holders could retain and use initial
allocations of QS above the caps.

Captains Shares (C Shares)

To protect their interests in the
fisheries, qualifying captains would be
allocated 3 percent of the qualifying
catch history as C shares. These shares
are intended to provide long term
benefits to captains and crew. The
allocation to captains would be based
on the same qualifying years and
computational method used for quota
share allocations to LLP holders. To
ensure that C shares benefit at-sea
participants in the fisheries, the IFQ
derived from C shares could be used
only when the C share holder is on
board the vessel.

To be eligible to receive an allocation,
an individual would be required to have
historic and recent participation.
Historic participation would be
demonstrated by at least one landing in
each of three of the qualifying years.
Recent participation would be
demonstrated by at least one landing in
two of the three most recent seasons
before June 10, 2002, except for the
fisheries that were closed in this period.
For these fisheries (Adak red king crab,
the Pribilof Islands red and blue king
crab, the St. Matthew Island blue king
crab, and the Tanner crab fisheries),
recent participation would be
demonstrated by at least one landing in

two of the three most recent seasons
preceding June 10, 2002, in the snow
crab, Bristol Bay red king crab, or one
of the Aleutian Islands golden king crab
fisheries. The recent participation
requirement would be waived for
captains who died in fishing-related
incidents if the captain’s estate applies
for QS.

C shares would be required to be
delivered to shore-based or floating
processors for processing. During the
first 3 years a fishery is open after
implementation, C shares would not be
subject to specific delivery
requirements. After 3 years, C shares
would be subject to the Class A IFQ/
Class B IFQ distinction with
commensurate regional delivery
requirements unless the Council
determines, after review, not to apply
those designations.

To be eligible to receive transferred C
shares, a person would be required to be
a U.S. citizen with at least 150 days sea
time in a U.S. commercial fishery in a
harvest capacity. In addition, the person
would be required to be an “active
participant” in the BSAI crab fisheries,
demonstrated by a landing in a crab
fishery during the 365 days before the
transfer application. Evidence of
participation could be either a State of
Alaska fish ticket, an affidavit from the
vessel owner, or other verifiable
evidence.

Leasing of C shares in each fishery
would be permitted in the first three
seasons a fishery is prosecuted after
implementation of the Program. After
the first three seasons the fishery is
prosecuted, leasing would be permitted
only in the case of a documented
hardship (such as a medical hardship or
loss of vessel) for the term of the
hardship, subject to a maximum of 2
years over a 10—year period.

Individual C share use and holdings
would be capped at the same level as
the vessel use caps applicable to QS.
Initial allocations of C shares in excess
of the cap could be retained. C shares
would not be considered in determining
a vessel’s compliance with the vessel
use caps on QQS. Landings with C shares
would be subject to the IFQQ fee program.

C/P captains would be allocated C/P
C shares that include a harvesting and
on-board processing privilege. Harvests
with C/P C shares also could be
delivered to shore-based or floating
Pprocessors.

Processing Sector

A processing privilege, analogous to
the harvesting privilege allocated to
harvesters, would be allocated to
processors. Qualified processors would
be allocated processor quota share (PQS)

in each crab fishery. PQS represent an
exclusive but revocable privilege to
receive deliveries of a specific portion of
the annual TAC from a fishery. An
annual allocation of PQS is referred to
as IPQ and expressed in pounds of crab.
IPQs would be issued for 90 percent of
the allocated harvests, corresponding to
the 90—percent allocation of Class A
IFQ. Processor privileges would not
apply to the remaining 10 percent of the
TAC allocated as Class B IFQ. IPQs
would be regionally designated for
processing in a North or a South region
(corresponding to the regional
designation of the Class A IFQ).

PQS allocations would be based on
processing history during a specified
qualifying period for each fishery. A
processor’s allocation in a fishery would
equal its share of all qualified pounds of
crab processed in the qualifying period
(i.e., pounds processed by the processor
divided by pounds processed by all
qualified processors). Processor shares
would be transferable, including the
leasing of IPQ)s and the sale of PQS,
subject to caps and to community
protection measures. IPQs could be used
without transfer at any facility or plant
operated by a processor. New processors
could enter the fishery by purchasing
PQS or IPQ or by purchasing crab
harvested with Class B IFQ or crab
harvested by CDQ groups.

Processors would be limited to
holding 30 percent of the PQS issued for
a fishery, except that initial allocations
of shares above this limit could be
retained and used. In addition, in the
snow crab fishery, no processor would
be permitted to use or hold in excess of
60 percent of the IPQs issued for the
Northern region.

Catcher/Processors

C/Ps have a unique position in the
Program because they participate in
both the harvest and processing sectors.
Persons who caught and processed crab
on the same vessel would be allocated
C/P QS. These shares would represent a
harvest privilege and an on-board
processing privilege. To be eligible for
C/P shares, a person would be required
to hold a permanent fully transferable
C/P LLP license. In addition, a person
must have processed crab on board the
C/P in either 1998 or 1999. Persons
meeting these qualification
requirements would be allocated G/P QS
in accordance with the allocation rules
for harvest shares for all qualified catch
that was processed on board. Catcher/
Processor QS would not have regional
designations.
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Regionalization

The regional designation of QS is
intended to preserve the historic
geographic distribution of landings in
the fisheries. Communities in the
Pribilof Islands are the prime
beneficiaries of this regionalization
provision. Two regional designations
would be created in most fisheries. The
North region would be all areas in the
Bering Sea north of 56°20” N latitude.
The South region would be all other
areas. Catcher vessel QS, Class A IFQ,
PQS, and IPQ would be regionally
designated. Crab harvested with
regionally designated IFQ would be
required to be delivered to a processor
in the designated region. Likewise, a
processor with regionally designated
shares would be required to accept
delivery of and process crab in the
designated region. Catcher vessel QS
and PQS would be designated based on
the location of the activity that gave rise
to the allocation. For example, qualified
catch delivered in a region would result
in CV QS designated for that region.

The Program has two exceptions to
the North/South regional designations.
In the western Aleutian Islands (Adak)
golden king crab fishery, 50 percent of
the CV QS and PQS would be
designated as western shares to be
delivered west of 174° W. longitude.
The remaining 50 percent of the Class
A TFQ allocation would have no
regional designation and would not be
subject to a regional delivery
requirement. This designation would be
applied to all allocations regardless of
the historic location of landings in the
fishery. A second exception is the
Bering Sea Tanner crab fishery, which
would have no regional designation.
This fishery is anticipated to be
conducted primarily as a concurrent
fishery with the regionalized Bristol Bay
red king crab and Bering Sea snow crab
fisheries, making the regional
designation of Tanner crab landings
unnecessary.

Cooperatives

Harvesters may form voluntary
cooperatives associated with one or
more processors holding PQS. A
minimum membership of four unique
CV QS holders would be required for
cooperative formation. The cooperative
would receive the sum of the annual
IFQ allocations of its members in the
applicable crab fisheries. A cooperative
would be required to submit annually a
cooperative agreement to NMFS before
NMFS would set aside the cooperative’s
IFQ allocation for its exclusive use.
Cooperative members would be allowed
to leave a cooperative at any time after

one season. Departing members would
retain their QS, but a departing
member’s IFQ would remain with the
cooperative for the duration of the
cooperative’s IFQ permit. Vessels on
which cooperative shares were fished
would not be subject to use caps. IFQ
could also be transferred between
cooperatives, subject to NMFS’
approval.

Only processors that hold IPQ could
associate with a cooperative. Processors
that associate with cooperatives would
not be members of the cooperatives but
would remain independent. A
cooperative would not be bound to
deliver its harvests to an associated
processor, provided that the cooperative
complies with the delivery requirements
associated with the harvest and
processing shares. Processors that do
not hold IPQ would not be able to
associate with a cooperative.

Binding Arbitration

BSAI crab fisheries have a history of
contentious price negotiations.
Harvesters have often acted collectively
to negotiate an ex-vessel price with
processors, at times delaying fishing to
pressure price concessions from
processors. Participants in both sectors
are interested in ending that practice,
but are concerned that market power
could be altered by the rationalization of
the fisheries. The Program would create
a system with a one-to-one relationship
of harvest and processing shares that
would limit the pool of persons with
whom a QS holder may transact. The
concern is most acute for the last QS
holders from each sector to commit their
shares because of the one-to-one
relationship of IPQ to Class A IFQ. The
last Class A IFQ holder to contract
deliveries will have a single IPQ holder
to contract with, effectively limiting any
ability to use other processor markets
for negotiating leverage. To ensure fair
price negotiations, the Program includes
a provision for binding arbitration to
resolve price disputes between
harvesters and processors.

The system of binding arbitration
would apply to IPQ, Class A IFQ, and
C shares when those shares are subject
to IPQ landing requirements. Under the
system, the arbitrator would establish a
finding that preserves the historic
division of revenues while considering
other relevant factors, including current
ex-vessel prices, location and timing of
deliveries, and vessel safety.

The arbitration process would begin
pre-season with a market report for each
fishery prepared by an independent
market analyst and the establishment of
a non-binding fleet wide benchmark
price by an arbitrator who has consulted

with both fleet representatives and
processors. Information provided by the
sectors would be historical in nature. In
determining this benchmark price, the
arbitrator would consider the highest
arbitrated price that applied to at least

7 percent of the IPQ in the fishery in the
preceding year. This non-binding price
is intended to help guide price
negotiations and inform later arbitration
proceedings. After a negotiating period,
a Class A IFQ holder could initiate a
single arbitration proceeding with one
or more IPQ holders before the fishing
season. Proceedings may be initiated by
one or more IFQ holders prior to the
season after committing to deliver crab
to the IPQ holder. For a brief period of
time prior to the commencement of
hearings, an IFQ holder could join the
proceeding by unilaterally committing
deliveries to the IPQ holder.

The arbitration would be in a last best
(or final) offer format. The IPQ holder
would submit a single offer. Each IFQ
holder could submit an offer, or a
cooperative could submit a collective
offer. For each IFQ holder or
cooperative, the arbitrator would select
between the IFQ holder’s (or
cooperative’s) offer and the IPQ holder’s
offer. An IFQ holder with uncommited
IFQ may opt-in to any contract that
results from a competitive arbitration by
accepting all terms of the arbitration
decision (assuming that the IPQ holder
held adequate shares to accept the
deliveries).

Community Protection Measures

The Program includes several
provisions intended to protect
communities from adverse impacts that
could result from the Program.
Communities would be defined as
boroughs, if an organized borough
exists, or as first or second class cities,
if no organized borough exists.
Communities eligible for the community
protection measures would be those
with 3 percent or more of the qualified
landings in any crab fishery included in
the Program. Based on these criteria,
NMFS has preliminarily determined
that the eligible crab communities are as
follows: Adak, Akutan, Dutch Harbor,
Kodiak, King Cove, False Pass, St.
George, St. Paul, and Port Moeller.

“Cooling off” provision. During the
first two years of fishing under the
Program, any PQS based on processing
history from an eligible community
could not be transferred from that
community.

“Cooling off” provision exemptions.
Three exemptions exist to the cooling
off provision. Tanner crab PQS would
be exempt from the “cooling off”
provision because that fishery is



Federal Register/Vol. 69, No. 169/ Wednesday, September 1, 2004 /Proposed Rules

53401

expected to be a concurrent fishery with
the Bristol Bay red king crab and snow
crab fisheries. Western Aleutian Islands
red king crab PQS would also be exempt
from the “cooling off” provision
because that fishery was closed for
several years leading up to development
of the Program. Western Aleutian
Islands golden king crab PQS would
also be exempt from the “cooling off”
provision because the West
regionalization landing requirements are
inconsistent with the historic
distribution of landings that would be
established by the “cooling off”
provision.

Individual processing quota caps. IPQ
caps would be established to limit the
annual issuance of IPQs in seasons
when the TAC exceeds a threshold
amount. When the Bristol Bay red king
crab TAC is greater than 20 million
pounds, IPQs would not be issued for
the amount of the TAC in excess of 20
million pounds. When the snow crab
TAC is greater than 175 million pounds,
IPQs would not be issued for the
amount of the TAC in excess of 175
million pounds. Under these
circumstances, Class A IFQ) issued in
excess of these thresholds would not be
subject to the IPQ landing requirements
but would be subject to the regional
landing requirements.

Sea time waiver. Sea time eligibility
requirements for the purchase of QS
would be waived for CDQ groups and
community entities in eligible
communities, allowing those
communities to build and maintain
local interests in harvesting. CDQ
groups and community entities would
be eligible to purchase PQS. CDQ
groups and community entities would
not be permitted to purchase C shares.

Right of first refusal for processor
quota share. Eligible communities
would have a right of first refusal on the
transfer of PQS and IPQ originating from
processing history in the community if
the transfer would result in relocation of
the shares outside the community. Adak
would not be eligible for the right of
first refusal provision because Adak
would receive a direct allocation of
western Aleutian Islands golden king
crab. The right of first refusal would be
granted to CDQ groups in CDQ
communities. In addition, eligible
communities in the Gulf of Alaska
(GOA) north of 56°20” would have a
right of first refusal on the transfer of
PQS and IPQ from communities in the
GOA with less than 3 percent of the
qualified landings in any crab fishery
included in the Program.

Community Development Quota
Program and Community Allocations

Community development quota
program. The CDQ program would be
broadened to include the eastern
Aleutian Islands golden king crab
fishery and the western Aleutian Islands
red king crab fishery. In addition, the
CDQ allocations in all crab fisheries
covered by the Program would be
increased from 7.5 to 10 percent of the
TAC. The increase would not apply in
the Norton Sound crab fisheries, which
are excluded from the Program. CDQ
groups would be required to deliver at
least 25 percent of their allocation to
shore based processors. The CDQ
allocations would be managed
independently from the Program and
would not be subject to the Program’s
share designations and landing
requirements.

Community purchase. Any non-CDQ
community in which 3 percent or more
of any crab fishery was processed could
form a non-profit entity to receive QS,
IFQ, PQ and IPQ transfers on behalf of
the community.

Adak allocation. An allocation of 10
percent of the TAC of western Aleutian
Islands golden king crab fishery would
be made to the community of Adak. The
allocation to Adak would be made to a
nonprofit entity representing the
community, with a board of directors
elected by the community. Oversight of
the use of the allocation for ““fisheries
related purposes” would be deferred to
the State of Alaska under the FMP.
NMFS would have no direct role in
oversight of the use of this allocation.
The State of Alaska would provide an
implementation review to the Council to
ensure that the benefits derived from the
allocation accrue to the community and
achieve the goals of the fisheries
development plan. This allocation
would not be part of the crab IFQ
fisheries, but would be managed as a
separate commercial fishery by the State
of Alaska in a manner similar to
management of the crab CDQ fisheries.

Crew Loan Program

To aid captains and crew in
purchasing QS, a low interest loan
program (similar to the loan program
under the halibut and sablefish IFQ
program) would be created. This
program would be funded by 25 percent
of the cost recovery fees required by
section 304 of the Magnuson-Stevens
Act. Loan money would be accessible
only to active participants and could be
used to purchase either C shares or QS.
Quota share purchased with loan money
would be subject to all use and leasing

restrictions applicable to C shares for
the term of the loan.

Protections for Participants in Other
Fisheries

The Program would affect the fishing
patterns of current participants and
could allow BSAI crab fishermen to
increase participation in other fisheries.
To protect participants in GOA
groundfish fisheries, restrictions would
apply to vessels that participate in the
snow crab fishery. The restrictions, also
called sideboards, would restrict a
vessel’s harvests to its historic harvests
in all GOA groundfish fisheries (except
the sablefish fishery). Vessels with less
than 100,000 pounds of total snow crab
harvests and more than 500 metric tons
(mt) of total Pacific cod harvests in the
GOA during the qualifying years would
be exempt from the restrictions. In
addition, vessels with less than 50 mt of
total groundfish landings in the GOA
during the qualifying period would be
prohibited from harvesting Pacific cod
from the GOA. Restrictions would be
applied to vessels but also would
restrict harvests made using a
groundfish LLP license derived from the
history of a vessel so restricted, even if
that LLP license is used on another
vessel.

Additional Program Elements

Annual reports and Program review.
NMFS, in conjunction with the State of
Alaska, would produce annual reports
on the Program. Eighteen months after
implementation of the Program, the
Council would review the processor
quota share and binding arbitration
components. After 3 years, the Council
would conduct a preliminary review of
the Program. A full review of the
Program would be undertaken at the
first Council meeting in the fifth year
after implementation. These reviews are
intended to objectively measure the
success of the Program in achieving the
goals and objectives specified in the
Council’s problem statement and the
Magnuson-Stevens Act standards. These
reviews would examine the impacts of
the Program on vessel owners, captains,
crew, processors, and communities, and
include an assessment of options to
mitigate negative impacts. Additional
reviews would be conducted every 5
years.

Data collection. The Program includes
a comprehensive socio-economic data
collection program to aid the Council
and NMFS in assessing the success of
the Program and developing
amendments necessary to mitigate any
unintended consequences. Cost,
revenue, ownership, and employment
data would be collected regularly from



53402

Federal Register/Vol. 69, No. 169/ Wednesday, September 1, 2004 /Proposed Rules

the harvesting and processing sectors.
The data would be used to study the
economic and social impacts of the
Program on harvesters, processors, and
communities. Participation in the data
collection program would be mandatory
for all participants in the fisheries.

Monitoring and enforcement. NMFS
and the State of Alaska would
coordinate monitoring and enforcement
of this Program. Harvesting and
processing activity would need to be
monitored for compliance with the
implementing regulations. Methods for
catch accounting and catch monitoring
plans for cooperatives would generate
data to provide accurate and reliable
estimates of the total catch and landings
to manage quota share accounts, prevent
overages of IFQ and IPQ), and determine
regionalization requirements.
Monitoring would include landed catch
weight and species composition,
bycatch, and deadloss to estimate total
fishery removals.

Cost Recovery. NMFS would establish
a cost recovery fee system, required by
section 304(d)(2) of the Magnuson-
Stevens Act, to recover actual costs
directly related to the management and
enforcement of the Program. The crab
cost recovery fee would be paid in equal
shares by the harvesting and processing
sectors and would be based on the ex-
vessel value of all crab harvested under
the Program, including CDQ crab and
Adak crab. NMFS also would enter into
a cooperative agreement with the State
of Alaska to use IFQ cost recovery funds
in State management and observer
programs for BSAI crab fisheries. The
crab cost recovery fee is prohibited from
exceeding 3 percent of the annual ex-
vessel value. However, the collection of
up to 133 percent of the actual costs of
management and enforcement under the

Program would be authorized, which
would provide for up to 100 percent of
management costs after allocation of 25
percent of the cost recovery fees to the
loan program.

Amendment 19

The amended Magnuson-Stevens Act
provides the Council the authority to
recommend to the Secretary subsequent
amendments to the Program and
provides the Secretary with the
discretion to approve these amendments
by January 1, 2005. In June 2004, the
Council reviewed the public comments
received on the Draft EIS and
determined that changes to the Program
were warranted. The Council
recommended changes to three
components of the Program: binding
arbitration, cooperative sideboard
management, and program review.
These changes are contained in
Amendment 19 to the FMP.

The first change would limit
information sharing among participants
involved in binding arbitration to
minimize the exposure of these
participants to antitrust liability. The
second change would remove a
provision that directs cooperatives to
limit their aggregate Pacific cod catch in
both federal and state waters because
this provision is not practical or
enforceable. Thus, groundfish
sideboards in the GOA would be
managed by NMFS through fleet-wide
sideboard directed fishing closures for
federal waters and the parallel fishery in
state waters.

The Council also directed its staff to
prepare an analysis of captain share (C
share) landings for consideration by the
Council 18 months after fishing begins
under the Program. The purpose of the
analysis is to examine landings patterns
of C shares to determine whether the

distribution of landings among
processors and communities of C shares
differs from the distribution of landings
of the general harvest share pool. After
receiving the analysis, the Council will
consider whether to remove the 90/10
Class A/Class B split from C shares,
which is scheduled to take effect 3 years
after fishing under the Program begins.

An EIS was prepared for Amendments
18 and 19 that describes the
management background, the purpose
and need for action, the management
alternatives, and the environmental and
socio-economic impacts of the
alternatives (see ADDRESSES). The EIS
contains as appendices the Regulatory
Impact Review/Initial Regulatory
Flexibility Analysis and the Social
Impact Assessment prepared for this
action.

Public comments are being solicited
on proposed Amendments 18 and 19
through the end of the comment period
stated (see DATES). All comments
received by the end of the comment
period on the amendments will be
considered in the approval/disapproval
decision. Comments received after that
date will not be considered in the
approval/disapproval decision 