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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 04—036—2]

Pine Shoot Beetle; Additions to
Quarantined Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the pine shoot beetle
regulations by adding Decatur, Jennings,
and Ripley Counties, IN, and Franklin
County, NY, to the list of quarantined
areas. As a result of that action, the
interstate movement of regulated
articles from those areas is restricted.
The interim rule was necessary to
prevent the spread of pine shoot beetle,
a pest of pine products, into noninfested
areas of the United States.

EFFECTIVE DATE: The interim rule
became effective on June 7, 2004.

FOR FURTHER INFORMATION CONTACT: Dr.
Weyman Fussell, Program Manager, Pest
Detection and Management Programs,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1231; (301) 734—
5705.

SUPPLEMENTARY INFORMATION:
Background

In an interim rule effective and
published in the Federal Register on
June 7, 2004 (69 FR 31723-31725,
Docket No. 04-036-1), we amended the
pine shoot beetle regulations contained
in 7 CFR 301.50 through 301.50-10 by
adding Decatur, Jennings, and Ripley
Counties, IN, and Franklin County, NY,
to the list of quarantined areas in
§ 301.50-3. That action was necessary to

prevent the spread of pine shoot beetle
into noninfested areas of the United
States.

Comments on the interim rule were
required to be received on or before
August 6, 2004. We did not receive any
comments. Therefore, for the reasons
given in the interim rule, we are
adopting the interim rule as a final rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12988, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived its
review under Executive Order 12866.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

m Accordingly, we are adopting as a final
rule, without change, the interim rule
that amended 7 CFR part 301 and that
was published at 69 FR 31723-31725 on
June 7, 2004.

Authority: 7 U.S.C. 7701-7772; 7 CFR 2.22,
2.80, and 371.3.

Section 301.75—15 also issued under Sec.
204, Title II, Pub. L. 106—113, 113 Stat.
1501A—-293; sections 301.75-15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.
L. 106—-224, 114 Stat. 400 (7 U.S.C. 1421
note).

Done in Washington, DG, this 26th day of
August 2004.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04-19930 Filed 8—-31-04; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 21

[Docket No. FAA-2001-11133; Amendment
No. 21-85]

RIN 2120-AH19
Certification of Aircraft and Airmen for

the Operation of Light-Sport Aircraft;
Correction

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; correction.

SUMMARY: The FAA is correcting an
inadvertent error to a final regulation
published in the Federal Register of
Tuesday, July 27, 2004 (69 FR 44772).
The regulation related to the
certification of aircraft and airmen for
the operation of light-sport aircraft. The
correction is to the section concerning
experimental certificates.

DATES: The regulation is effective
September 1, 2004.

FOR FURTHER INFORMATION CONTACT:
Susan Gardner, Flight Standards
Service, General Aviation and
Commercial Division (AFS—-800),
Federal Aviation Administration, 800
Independence Ave., SW., Washington,
DC 20591; telephone 907-271-2034, or
202-267-8212.

SUPPLEMENTARY INFORMATION: In the
preamble to FAA'’s final rule
“Certification of Aircraft and Airmen for
the Operation of Light-Sport Aircraft,”
the agency stated that it reissued
exemptions from 14 CFR part 103 to the
Experimental Aircraft Association
(EAA), the United States Ultralight
Organization (USUA) and Aero Sports
Connection (ASC) to permit flight
training in ultralight vehicles. These
exemptions will expire on January 31,
2008. As stated in the preamble to the
final rule, this date coincides with the
date established to transition existing
ultralight training vehicles and single-
and two-place ultralight-like aircraft to
the provisions of the final rule.

This document changes a date that
was incorrectly provided in the
preamble discussion and rule text of
paragraph (i)(1) of § 21.191
Experimental certificates. This change is
being made to make the rule consistent
with the January 31, 2008 date. The
changes are as follows:
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In FR Doc. 04-16577 appearing on
page 44772 in the Federal Register of
Tuesday, July 27, 2004, make the
following corrections:

1. On page 44807, in the third
column, in the 15th and 16th lines from
the bottom of the page, “August 31,
2007” is corrected to read “January 31,
2008.”

2. On page 44808, in the third
column, in the 15th and 16th lines from
the bottom of the page, “August 31,
2007” is corrected to read ‘‘January 31,
2008.”

3. On page 44859, in the first column,
in the 12th line from the bottom of the
page, “August 31, 2007” is corrected to
read ““January 31, 2008.”

§21.191 [Corrected]

4. On page 44862, in the third
column, in §21.191(i)(1), “August 31,
2007 is corrected to read “January 31,
2008.”

Issued in Washington, DC, on August 27,
2004.

Anthony F. Fazio,

Director, Office of Rulemaking.

[FR Doc. 04—19937 Filed 8—27-04; 1:33 pm]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-18978; Directorate
Identifier 2004—-NM-127-AD; Amendment
39-13780; AD 2001-14-08 R1]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-10 Series
Airplanes, Model MD-10 Series
Airplanes, and Model MD-11 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; rescission.

SUMMARY: The FAA is rescinding an
existing airworthiness directive (AD)
that applies to certain McDonnell
Douglas Model DG-10 series airplanes,
Model MD-10 series airplanes, and
Model MD-11 series airplanes. That AD
requires repetitive inspections of the
numbers 1 and 2 electric motors of the
auxiliary hydraulic pump for electrical
resistance, continuity, mechanical
rotation, and associated wiring
resistance/voltage; and corrective
actions, if necessary. We issued that AD
to prevent various failures of electric
motors of the auxiliary hydraulic pump
and associated wiring, which could

result in fire at the auxiliary hydraulic
pump and consequent damage to the
adjacent electrical equipment and/or
structure. Since we issued that AD, we
have determined that the inspection
requirements are identical to the
inspection requirements of another
existing AD.

DATES: Effective September 1, 2004.
ADDRESSES: Use one of the following
addresses to submit comments on this
rescission.

¢ DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand delivery: room PL—401 on the
plaza level of the Nassif Building, 400
Seventh Street, SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., room PL—-401, on the plaza level of
the Nassif Building, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Ken
Sujishi, Aerospace Engineer, Systems
and Equipment Branch, ANM-130L,
FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5353; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION: On ]uly 2,
2001, the FAA issued AD 2001-14-08,
amendment 39-12319 (66 FR 36441,
July 12, 2001), which applies to certain
McDonnell Douglas Model DC-10 series
airplanes, Model MD-10 series
airplanes, and Model MD-11 series
airplanes. That AD requires repetitive
inspections (at intervals not to exceed
6,000 flight hours) of the numbers 1 and
2 electric motors of the auxiliary
hydraulic pump for electrical resistance,
continuity, mechanical rotation, and
associated wiring resistance/voltage;
and corrective actions, if necessary.
That action was prompted by reports
that, during ground operations or when
powered in flight by the air driven
generator, the electric motors of the
auxiliary hydraulic pump and
associated motor feeder cables failed.
The actions required by that AD are
intended to prevent various failures of

electric motors of the auxiliary
hydraulic pump and associated wiring,
which could result in fire at the
auxiliary hydraulic pump and
consequent damage to the adjacent
electrical equipment and/or structure.

Actions Since Previous AD Was Issued

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to add a new airworthiness
directive (AD), applicable to certain
McDonnell Douglas Model DC-10-10,
DC-10-10F, DC-10-15, DC-10-30, DC-
10-30F (KC-10A, KDC-10), DC-10-40,
and DC-10—40F airplanes; and Model
MD-10-10F and MD-10-30F airplanes,
was published in the Federal Register
as a notice of proposed rulemaking
(NPRM) on January 22, 2004 (69 FR
3036). The NPRM, Docket 2003—-NM—
119-AD, would supersede AD 2001-14—
08 to require that the repetitive
inspections of the numbers 1 and 2
electric motors of the auxiliary
hydraulic pump for electrical resistance,
continuity, mechanical rotation, and
associated airplane wiring resistance/
voltage; and corrective actions, if
necessary, be performed at reduced
intervals (i.e., from 6,000 flight hours to
2,500 flight hours). That action was
prompted by a report from Boeing that
the original compliance time was not
adequate, because another incident of
failure of an electric motor of the
auxiliary hydraulic pump had occurred
during the interval between repetitive
inspections. The proposed actions are
intended to prevent various failures of
electric motors of the auxiliary
hydraulic pump and associated wiring,
which could result in fire at the
auxiliary hydraulic pump and
consequent damage to the adjacent
electrical equipment and/or structure.

Since the issuance of AD 2001-14-08,
we also issued AD 2004—-05-20,
amendment 39-13515 (69 FR 11504,
March 11, 2004), applicable to certain
McDonnell Douglas Model DC-10-10,
DC-10-10F, DC-10-15, DC-10-30, DC—
10-30F (KC-10A and KDC-10), DC-10—
40, and DC-10—40F airplanes; Model
MD-10-10F and MD-10-30F airplanes;
and Model MD-11 and MD-11F
airplanes. That AD requires
modification of the installation wiring
for the electric motor operated auxiliary
hydraulic pumps in the right wheel well
area of the main landing gear, and
repetitive inspections (at intervals not to
exceed 2,500 flight hours) of the
numbers 1 and 2 electric motors of the
auxiliary hydraulic pumps for electrical
resistance, continuity, mechanical
rotation, and associated airplane wiring
resistance/voltage; and corrective
actions if necessary. That action was
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prompted by several reports of failure of
the auxiliary hydraulic pump systems.
The requirements of that AD are
intended to prevent failure of the
electric motors of the hydraulic pump
and associated wiring, which could
result in fire at the auxiliary hydraulic
pump and consequent damage to the
adjacent electrical equipment and/or
structure.

The repetitive inspections required by
AD 2004-05-20 and proposed in NPRM,
Docket 2003-NM-119-AD, are identical
to those in AD 2001-14-08, but at
different intervals. Accomplishment of
the modification and the 2,500 flight-
hour inspections requirements of AD
2004-05-20 adequately addresses the
identified unsafe condition.

FAA’s Determination

Upon further consideration, we have
determined that we need to rescind AD
2001-14-08 to prevent operators from
performing duplicate actions.

Since this action rescinds a
requirement to perform a duplicate
action, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore,
providing notice and opportunity for
public comment is unnecessary before
this AD is issued, and this AD may be
made effective in less than 30 days after
it is published in the Federal Register.

Other Relevant Rulemaking

For the reasons discussed previously,
we are also planning to withdraw
NPRM, Docket 2003-NM-119-AD, in a
separate rulemaking action.

Comments Invited

Although this is a final rule that was
not preceded by notice and an
opportunity for public comment, we
invite you to submit any written
relevant data, views, or arguments
regarding this AD. Send your comments
to an address listed under ADDRESSES.
Include ‘“Docket No. FAA-2004-18978;
Directorate Identifier 2004-NM-127—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the AD. We will consider all comments
received by the closing date and may
amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of our docket web site,
anyone can find and read the comments

in any of our dockets, including the
name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You can review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78), or you can visit
http://dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications with
you. You can get more information
about plain language at http://www/
faa.gov/language and http://
www.plainlanguage.gov.

The Rescission

m Accordingly, according to the
authority delegated to me by the
Administrator, the FAA amends part 39
of the Federal Aviation Regulations (14
CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by
removing amendment 39-12319 (66 FR
36441, July 12, 2001).

2001-14-08 R1 McDonnell Douglas:
Amendment 39-13780. Docket No.
2004-NM-127-AD.

Effective Date

(a) This AD becomes effective September 1,
2004.

Affected ADs

(b) This action rescinds AD 2001-14—-08,
Amendment 39-12319.
Applicability

(c) This action applies to Model DC-10 and
MD-10 series airplanes, as listed in
McDonnell Douglas Alert Service Bulletin
DC10-29A142, Revision 01, dated October
21, 1999; and Model MD-11 series airplanes,
as listed in McDonnell Douglas Alert Service
Bulletin MD11-29A057, Revision 01, dated
October 21, 1999; certificated in any
category.

Issued in Renton, Washington, on August
20, 2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-19924 Filed 8—31-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

[Docket No. FAA—-2001-11133; Amendment
No. 91-282]

RIN 2120-AH19

Certification of Aircraft and Airmen for
the Operation of Light-Sport Aircraft;
Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: The FAA is correcting an
inadvertent error in a correction
published in the Federal Register on
Wednesday, August 18, 2004 (69 FR
51162). The correction related to a final
regulation published in the Federal
Register of Tuesday, July 27, 2004 (69
FR 44772) on the certification of aircraft
and airmen for the operation of light-
sport aircraft.
DATES: The regulation is effective
September 1, 2004.
FOR FURTHER INFORMATION CONTACT:
Susan Gardner, Flight Standards
Service, General Aviation and
Commercial Division (AFS—-800),
Federal Aviation Administration, 800
Independence Ave., SW., Washington,
DC 20591; telephone 907—-271-2034, or
202-267-8212.
SUPPLEMENTARY INFORMATION: In FR Doc.
04-18904 appearing on page 51162 in
the Federal Register of Wednesday,
August 18, 2004, which corrected an
amendment to §91.319, in the DATES
caption, “The regulation is effective
September 4, 2004” is corrected to read
“The regulation is effective September
1, 2004.”

Issued in Washington, DC, on August 27,
2004.
Anthony F. Fazio,
Director, Office of Rulemaking.
[FR Doc. 04—19936 Filed 8—27-04; 1:33 pm]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117
[CGD01-04-105]

Drawbridge Operation Regulations:
Connecticut River, CT

AGENCY: Coast Guard, DHS.
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ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the Route 82 Bridge, mile
16.8, across the Connecticut River at
East Haddam, Connecticut. This
deviation from the regulations allows
the bridge to open every two hours on
the odd hour, from August 17, 2004,
through October 15, 2004. The bridge
shall open on signal at all times for
commercial vessels after at least a two-
hour advance notice is given. This
deviation is necessary in order to
facilitate necessary repairs at the bridge.

DATES: This deviation is effective from
August 17, 2004, through October 15,
2004.

FOR FURTHER INFORMATION CONTACT: ]udy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668—7195.

SUPPLEMENTARY INFORMATION: The Route
82 Bridge, at mile 16.8, across the
Connecticut River has a vertical
clearance in the closed position of 22
feet at mean high water and 25 feet at
mean low water. The existing
drawbridge operating regulations are
listed at 33 CFR 117.205(c).

The owner of the bridge, Connecticut
Department of Transportation, requested
a temporary deviation from the
drawbridge operating regulations to
facilitate maintenance repairs at the
bridge.

This deviation to the operating
regulations allows the Route 82 Bridge
to open every two hours on the odd
hour, from August 17, 2004, through
October 15, 2004. The bridge shall open
on signal at all times for commercial
vessels after at least a two-hour advance
notice is given.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: August 24, 2004.
David P. Pekoske,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 04-19959 Filed 8—-31-04; 8:45 am]|
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[OAR-2004-0006, FRL-7808-4]
RIN 2060-AK32

National Emission Standards for
Hazardous Air Pollutants: Solvent
Extraction for Vegetable Oil Production

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule; amendments.

SUMMARY: On April 12, 2001, the EPA
issued national emission standards for
hazardous air pollutants for solvent
extraction for vegetable oil production
(Vegetable Oil Production NESHAP)
under section 112 of the Clean Air Act
(CAA). This action will amend the
compliance requirements for vegetable
oil production processes that
exclusively use a qualifying low-
hazardous air pollutants (HAP)
extraction solvent. The amendments are
being made to require only the
necessary recordkeeping and reporting
requirements for facilities using the low-
HAP extraction solvent compliance
option. We are making the amendments
by direct final rule, without prior
proposal, because we view the revisions
as noncontroversial and anticipate no
adverse comments.

DATES: The direct final rule is effective
on November 1, 2004 without further
notice, unless EPA receives adverse
written comment by October 1, 2004 or
if a public hearing is requested by
September 13, 2004. If EPA receives
such comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register indicating which
provisions will become effective and

which provisions are being withdrawn
due to adverse comment.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. OAR-2004-0006. All documents in
the docket are listed in the EDOCKET
index at http://www.epa.gov/edocket.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the Air
and Radiation Docket EPA/DC, EPA
West, Room B102, 1301 Constitution
Ave., NW, Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Air and Radiation
Docket is (202) 566—1742. See the
Proposed Rules section in this Federal
Register for the proposed rule which
contains more information.

FOR FURTHER INFORMATION CONTACT: Mr.
Greg Nizich, U.S. EPA, Waste and
Chemical Processes Group (C439-03),
Emission Standards Division, Office of
Air Quality Planning and Standards,
Research Triangle Park, North Carolina
27711, telephone number (919) 541—
3078, facsimile number (919) 541-3207,
electronic mail address:
nizich.greg@epa.gov. Questions
regarding the applicability of this action
to a particular entity should be directed
to the appropriate EPA Regional Office
representative.

SUPPLEMENTARY INFORMATION: Regulated
Entities. If your facility produces
vegetable oil from corn germ,
cottonseed, flax, peanuts, rapeseed (for
example, canola), safflower, soybeans,
or sunflower, it may be a “regulated
entity.” Categories and entities
potentially regulated by this action
include:

Category SIC code | NAICS Examples of regulated entities

INAUSEIY oo 2074 | 311223 | Cottonseed oil mills.
2075 | 311222 | Soybean oil mills.
2076 | 311223 | Other vegetable oil mills, excluding soybeans and cottonseed mills.
2079 | 311223 | Other vegetable oil mills, excluding soybeans and cottonseed mills.
2048 | 311119 | Prepared feeds and feed ingredients for animals and fowls, excluding dogs

and cats.

2041 | 311211 | Flour and other grain mill product mills.
2046 | 311221 | Wet corn milling.

Federal government ............ccccceeiiiiiinnenns Not affected.

State/local/tribal government .................... Not affected.
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This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. To determine
whether your facility is regulated by this
action, you should examine the
applicability criteria in 40 CFR part 63,
subpart GGGG. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the individual described in the
preceding FOR FURTHER INFORMATION
CONTACT section.

Comments. We are publishing the
direct final rule without prior proposal
because we view the amendments as
noncontroversial and do not anticipate
adverse comments. We consider the
changes to be noncontroversial because
the only effect is to eliminate
recordkeeping and reporting that is
unnecessary for determining
compliance for facilities using a low-
HAP extraction solvent in the
production process. Compliance with
the rule is assured merely by properly
documenting use of the low-HAP
extraction solvent. In the Proposed
Rules section of this Federal Register,
we are publishing a separate document
that will serve as the proposal to make
the amendments to the Vegetable Oil
Production NESHAP set forth in the
direct final rule in the event that timely
and significant adverse comments are
received.

If we receive any relevant adverse
comments on the amendments, we will
publish a timely withdrawal in the
Federal Register informing the public
which provisions will become effective
and which provisions are being
withdrawn due to adverse comment. We
will address all public comments in a
subsequent final rule based on the
proposed rule. Any of the distinct
amendments in today’s rule for which
we do not receive adverse comment will
become effective on the date set out
above. We will not institute a second
comment period on the direct final rule.
Any parties interested in commenting
must do so at this time.

Worldwide Web (WWW). In addition
to being available in the docket, an
electronic copy of this action will also
be available through the WWW.
Following signature, a copy of this
action will be posted on EPA’s
Technology Transfer Network (TTN)
policy and guidance page for newly
proposed or promulgated rules: http://
www.epa.gov/ttn/oarpg. The TTN at
EPA’s web site provides information
and technology exchange in various
areas of air pollution control. If more
information regarding the TTN is
needed, call the TTN HELP line at (919)
541-5384.

Judicial Review. Under section
307(b)(1) of the CAA, judicial review of
the direct final rule is available only by
filing a petition for review in the U.S.
Court of Appeals for the District of
Columbia Circuit by November 1, 2004.
Under section 307(d)(7)(B) of the CAA,
only an objection to the direct final rule
that was raised with reasonable
specificity during the period for public
comment can be raised during judicial
review. Moreover, under section
307(b)(2) of the CAA, the requirements
established by the direct final rule may
not be challenged separately in any civil
or criminal proceedings brought by the
EPA to enforce these requirements.

Outline. The following outline is
provided to aid in reading this preamble
to the direct final rule.

I. Background
II. Technical Amendment to the Solvent
Extraction for Vegetable Oil Production
NESHAP
A. How are compliance requirements being
revised for low-HAP extraction solvent
operations?
III. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children from Environmental Health
Risks and Safety Risks
H. Executive Order 13211: Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use
I. National Technology Transfer and
Advancement Act
J. Congressional Review Act

I. Background

On April 12, 2001, the Federal
Register published EPA’s National
Emission Standards for Hazardous Air
Pollutants for Solvent Extraction for
Vegetable Oil Production (Vegetable Oil
Production NESHAP), 40 CFR part 63,
subpart GGGG (66 FR 19006). The
NESHAP contains regulatory provisions
for documenting certain parameters in
the vegetable oil production process:
oilseed use and solvent use, HAP
content of the solvent, and determining
compliance based on a ratio of actual
versus allowable HAP loss for the
applicable types of oilseeds. Today’s
direct final rule amendments eliminate
the recordkeeping and reporting
requirements that are unnecessary for
determining compliance at vegetable oil
production facilities that exclusively
use a qualifying low-HAP extraction
solvent.

II. Technical Amendment to the
Vegetable Oil Production NESHAP

The Vegetable Oil Production
NESHAP require that certain parameters
be documented and that actual versus
allowable HAP use be compared to
determine compliance. Today’s direct
final amendment specifies, only for
facilities that use a low-HAP extraction
solvent, the recordkeeping and reporting
requirements necessary to assure
compliance with the NESHAP.

A. How Are Compliance Requirements
Being Revised for Low-HAP Extraction
Solvent Operations?

When we promulgated the Vegetable
Oil Production NESHAP, the rule
required compliance to be demonstrated
by calculating a compliance ratio that
was a comparison of the actual versus
allowable amount of HAP loss from the
production process. Determination of
the compliance ratio required the
facility owner or operator to document,
on a monthly basis, the following
parameters in the solvent extraction
process: the quantity of each type of
oilseed used, the quantity of solvent
loss, and the volume fraction of each
HAP exceeding 1 percent in the
extraction solvent used. By inputting
this information into the equations in
the rule, the compliance ratio, and thus
compliance, is determined. If the
facility’s compliance ratio is one or less,
the facility is in compliance. During the
approximately 3 year period since the
NESHAP were promulgated, a solvent
has been developed where none of the
HAP constituents are present in an
amount greater than 1 percent by
volume. We refer to this solvent as
“low-HAP extraction solvent.” The
extraction solvent available until
recently, and the one the equations in
the NESHAP are based on, was
comprised of, on average, 64 percent
HAP, primarily n-hexane. When
facilities using a low-HAP extraction
solvent determine their compliance
ratio in accordance with the equations
in the NESHAP, the result will always
be zero. This is true because the volume
fraction of each HAP comprising more
than 1 percent in the extraction solvent
used is zero. Since a facility with a
compliance ratio below one is in
compliance, any facility with a
compliance ratio of zero will always be
in compliance with the NESHAP.
Neither quantity and/or type of oilseed
processed, nor the amount of solvent
loss, has any bearing on the compliance
determination. Therefore, it is no longer
necessary to measure these production-
related parameters to determine
compliance. The direct final
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amendment adds language to 40 CFR
63.2840 specifying that, for facilities
using the low-HAP extraction solvent in
their processes, we are requiring only
the necessary recordkeeping and
reporting requirements to assure that the
solvent used meets the low-HAP
criteria.

III. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
5173, October 4, 1993), the EPA must
determine whether the regulatory action
is “significant” and, therefore, subject to
Office of Management and Budget
(OMB) review and the requirements of
the Executive Order. The Executive
Order defines “significant regulatory
action” as one that is likely to result in
standards that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect, in a material way, the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlement, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that the amendments do not constitute
a “‘significant regulatory action” because
they do not meet any of the above
criteria. Consequently, this action was
not submitted to OMB for review under
Executive Order 12866.

B. Paperwork Reduction Act

The information collection
requirements in subpart GGGG were
submitted to and approved by OMB
under the Paperwork Reduction Act, 44
U.S.C. 3501 et seq. and assigned OMB
control No. 2060-0433. Today’s action
does not impose any new information
collection requirements on industry or
EPA. For that reason, we have not
revised the ICR for the Vegetable Oil
Production NESHAP.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act of

1996 (SBREFA), 5 U.S.C. 601 et seq.,
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedures Act or any
other statute, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. The EPA has
determined that the amendments will
not have a significant economic impact
on a substantial number of small
entities. For purposes of assessing the
impact of today’s technical amendments
on small entities, small entities are
defined as: (1) A small business that has
fewer than 750 employees; (2) a small
governmental jurisdiction that is a
government ofa city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s direct final rule
amendments on small entities, the EPA
has concluded that this action will not
have a significant impact on a
substantial number of small entities.
The direct final rule amendments will
not impose any new requirements on
small entities.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
the EPA generally must prepare a
written statement, including a cost-
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any 1 year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires the EPA
to identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows the EPA to adopt an alternative
other than the least costly, most cost-
effective, or least burdensome
alternative if the Administrator
publishes with the final rule an
explanation of why that alternative was

not adopted. Before the EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potential affected
small governments, enabling officials of
affected small governments to have
meaningful and timely input in the
development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

The EPA has determined that the
direct final rule amendments do not
contain a Federal mandate that may
result in expenditures of $100 million or
more for State, local, and tribal
governments, in aggregate, or the private
sector in any 1 year, nor does the rule
significantly or uniquely impact small
governments, because it contains no
requirements that apply to such
governments or impose obligations
upon them. Thus, the requirements of
the UMRA do not apply to the direct
final rule amendments.

E. Executive Order 13132: Federalism

Executive Order 13132,(64 FR 43255,
August 10, 1999) requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

The direct final amendments do not
have federalism implications. The
amendments only clarify a compliance
option and eliminate unnecessary
recordkeeping and reporting
requirements for that option. This
change does not modify existing or
create new responsibilities among EPA
Regional Offices, States, or local
enforcement agencies. The technical
amendments will not have new
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, Executive
Order 13132 does not apply to the direct
final rule amendments.
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F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Government

Executive Order 13175 (65 FR 67249,
November 9, 2000), requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” The direct final rule
amendments do not have tribal
implications as specified in Executive
Order 13175. They would not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to the direct final rule
amendments.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. The direct final rule
amendments are not subject to
Executive Order 13045 because they do
not establish an environmental standard
intended to mitigate health or safety
risks.

H. Executive Order 13211: Actions That
Significantly Affect Energy, Supply,
Distribution, or Use

The direct final rule amendments are
not subject to Executive Order 13211 (66
FR 28355, May 22, 2001) because they
are not a significant regulatory action
under Executive Order 13211.

L National Technology Transfer and
Advancement Act

Because today’s action contains no
new test methods, sampling procedures

or other technical standards, there is no
need to consider the availability of
voluntary consensus standards.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. The direct final rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: August 25, 2004.
Michael O. Leavitt,
Administrator.

m For the reasons set out in the preamble,
title 40, chapter I, part 63 of the Code of
Federal Regulations is amended as
follows:

PART 63—[AMENDED]

m 1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.
Subpart GGGG—[Amended]

m 2. Section 63.2840 is amended by
adding introductory text and adding
paragraphs (e) and (f) to read as follows:

§63.2840 What emission requirements
must | meet?

For each facility meeting the
applicability criteria in §63.2832, you
must comply with either the
requirements specified in paragraphs (a)
through (d), or the requirements in
paragraph (e) of this section.

(a)(1) * * *

(e) Low-HAP solvent option. For all
vegetable oil production processes
subject to this subpart, you must
exclusively use solvent where the
volume fraction of each HAP comprises
1 percent or less by volume of the
solvent (low-HAP solvent) in each
delivery, and you must meet the

requirements in paragraphs (e)(1)
through (5) of this section. Your
vegetable oil production process is not
subject to the requirements in
§§63.2850 through 63.2870 unless
specifically referenced in paragraphs
(e)(1) through (5) of this section.

(1) You shall determine the HAP
content of your solvent in accordance
with the specifications in
§63.2854(b)(1).

(2) You shall maintain documentation
of the HAP content determination for
each delivery of the solvent at the
facility at all times.

(3) You must submit an initial
notification for existing sources in
accordance with §63.2860(a).

(4) You must submit an initial
notification for new and reconstructed
sources in accordance with §63.2860(b).

(5) You must submit an annual
compliance certification in accordance
with §63.2861(a). The certification
should only include the information
required under § 63.2861(a)(1) and (2),
and a certification indicating whether
the source complied with all of the
requirements in paragraph (e) of this
section.

(f) You may change compliance
options for your source if you submit a
notice to the Administrator at least 60
days prior to changing compliance
options. If your source changes from the
low-HAP solvent option to the
compliance ratio determination option,
you must determine the compliance
ratio for the most recent 12 operating
months beginning with the first month
after changing compliance options.

* * * * *

[FR Doc. 04-19919 Filed 8-31-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 170

[OPP-2003-0169; FRL-7352-3]

RIN 2070-AC93

Pesticide Worker Protection Standard;
Glove Liners, and Chemical-Resistant

Glove Requirements for Agricultural
Pilots

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is amending the 1992
Pesticide Worker Protection Standard to
permit optional use of separable glove
liners beneath chemical-resistant gloves.
This amendment also makes optional
the provision that agricultural pilots
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wear gloves when entering or leaving
aircraft. All other provisions of the
Worker Protection Standard are
unaffected by this rule. EPA believes
that these changes will reduce the cost
of compliance and will increase
regulatory flexibility without increasing
potential risks.

DATES: This final rule is effective on
November 1, 2004.

ADDRESSES: EPA has established a
docket for this action under Docket ID
number OPP-2003-0169. All
documents in the docket are listed in
the EDOCKET index at http://
www.epa.gov/edocket/. Although listed
in the index, some information is not
publicly available, i.e., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA., Monday through Friday,
excluding legal holidays. The Docket
telephone number is (703) 305—-5805.

FOR FURTHER INFORMATION CONTACT:
Donald Eckerman, Field and External
Affairs Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: 703—305-5062;
fax number: 703—-305-2962; e-mail
address: eckerman.donald@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
employer, including an employer in a
farm as well as a nursery, forestry, or
greenhouse establishment, who is
subject to the Worker Protection
Standards. Potentially affected entities
may include, but are not limited to:

¢ Greenhouse, nursery, and
floriculture production, NAICS 111, i.e.,
industries growing crops mainly for
food and fiber (farms, orchards, groves,
greenhouses, and nurseries, primarily
engaged in growing crops, plants, vines,
or trees and their seeds).

e Support activities for agriculture
and forestry, NAICS 115, i.e.,
agricultural employers (farms).

e Timber tract operations, NAICS
1131, i.e., establishments primarily
engaged in the operation of timber tracts

for the purpose of selling standing
timber.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
40 CFR part 170. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the ‘“Federal Register” listings
athttp://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 170 is available at E-CFR
Beta Site Two athitp://
www.gpoaccess.gov/ecfr/.

II. Background

A. What Action is the Agency Taking?

This action amends the pesticide
Worker Protection Standard at 40 CFR
170.112 and 170.240 to permit optional
use of separable glove liners beneath
chemical-resistant gloves and to make
optional the wearing of gloves by
agricultural pilots when entering or
leaving aircraft. In both cases, the
pesticide product labeling may specify
otherwise. All other provisions of the
Worker Protection Standard are
unaffected by this rule.

B. What is the Agency’s Authority for
Taking this Action?

This final rule is issued under the
authority of section 25(a) of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA), 7 U.S.C. section 136-136y,
in order to carry out the provisions of
FIFRA, including FIFRA section 3, 7
U.S.C. 136a.

C. What did the Agency Propose?

In the Federal Register of September
9, 1997 (62 FR 47543) (FRL-5598-9),
EPA proposed two changes to the
Worker Protection Standard (WPS) for
agricultural pesticides. The first
proposed change would allow separable
glove liners to be worn beneath

chemical-resistant gloves. The second
change EPA proposed was to delete the
requirement (40 CFR 170.240(d)(6)(i))
that pilots must wear chemical-resistant
gloves when entering and leaving
aircraft used to apply pesticides. All
other Worker Protection Standard
provisions concerning glove liners and
chemical-resistant gloves were
unaffected by this proposal. The Agency
believed that these proposed changes
would reduce the costs of compliance
and increase regulatory flexibility
without increasing potential risks.

II1. Comments

Comments on the two major
provisions of the proposed amendment,
the use of separable glove liners and the
wearing of gloves when entering or
exiting aircraft, are discussed below.

A. Separable Glove Liners

EPA proposed to allow agricultural
workers to wear separable glove liners
beneath their chemical-resistant gloves.
The decision to use separable glove
liners was to be at the discretion of the
pesticide user and chemical-resistant
gloves could continue to be used
without liners. EPA’s proposal
contained restrictions to assure that
contaminated liners would not remain
in use. To assure that contaminated
liners were not reused, all liners would
have to be discarded immediately after
8 hours of use within any 24-hour
period and liners could not be
laundered and reused. The glove liners
could not be any longer than the
chemical-resistant gloves under which
they are worn to prevent absorption of
pesticides. The glove liners that came
into contact with pesticides would have
to be discarded immediately and
replaced with new liners. Discarding
glove liners immediately is necessary to
ensure that contaminated gloves are not
reused, accidentally or otherwise.

Of the 12 individuals and
organizations who commented
specifically on this particular proposal,
10 strongly supported the change. These
supporters included agricultural
employers and their representative
organizations, members of the lawn care
industry, State departments of
agriculture, academic researchers, and
the National Institute for Occupational
Safety and Health (NIOSH).

In its comments, NIOSH agreed with
EPA that permitting workers to wear
glove liners under their chemical-
resistant gloves should result in
increased compliance with the
standards and decreased exposure to
pesticides. NIOSH commented further
that permitting workers to wear glove
liners might also reduce the risk of
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allergic reactions to certain glove
materials.

In general, the supporters of the
Agency’s proposal said that workers
often do not wear chemical-resistant
gloves because of the discomfort they
experience. Several testified to
witnessing the discomfort that can
result from the wearing of unlined
chemical-resistant gloves. The major
discomfort is profuse sweating in the
summer and extreme cold during cooler
months. One commenter cited his
experiences with workers who had
developed severe hand dermatitis as a
result of wearing chemical-resistant
gloves without liners. This commenter
also stated that he believed that EPA’s
prohibition against the use of separable
glove liners was increasing the
incidence of dermatitis.

Several of the commenters in support
of glove liners requested the option of
reusable liners that could be laundered.
Other commenters stated their support
for disposable liners as contained in the
proposal. Two of the commenters
requested that liner use be extended to
10 hours from the proposed 8 hours, but
with discarding still required at the end
of a 24-hour period. These commenters
were the Hawaii Agriculture Research
Center, which represents farmers who
grow and harvest sugar on about 70,000
acres in Hawaii, and the Hawaiian
Commercial & Sugar Company, Hawaii’s
largest producer of raw sugar,
accounting for more than 60% of all of
the State’s sugar and producing more
than 200,000 tons of raw sugar annually.
Both stated that their industry workers
often have shifts up to 10 hours and
believed no benefit was derived from
requiring an extra set of liners for an
extra 2 hours of use.

EPA believes that the request to
extend glove use in a given 24-hour
period from 8 to 10 hours is reasonable.
It was the intention of the proposed rule
to permit the use of separable glove
liners for the duration of the shift, but
also to ensure that glove liners were
discarded at the end of a shift or when
contaminated. Comments were received
indicating that shifts can be up to 10
hours long. In light of the proposed
requirement that glove liners be
replaced when contaminated, the fact
that a shift may be 10 hours long rather
than 8 hours should not lead to the use
of contaminated gloves in the period
beyond 8 hours. Thus, to require
employers utilizing shifts slightly in
excess of 8 hours to replace gloves
during that period, when no
contamination has occurred, is an
unnecessary burden with no significant
increase in worker protection, and

would respond to no added risk of
concern.

Two comments addressing the glove
liner proposal were not in favor of
permitting the use of liners. One
comment, submitted jointly by the
Farmworker Justice Fund, Inc., the
Farmworker Association of Florida, the
Migrant Farmworker Justice Project, the
Teamsters Local 890, and California
Rural Legal Assistance Foundation (the
“Farmworker Comment”), argued that
the use of glove liners could negatively
affect worker dexterity, that liners
would not substantially increase worker
comfort, and that the proposed
limitations on use of gloves after
contamination or a specified time
period would be difficult for lay people
to follow, difficult to enforce, and
unlikely to be observed. This comment
also took issue with the use of personal
protective equipment (PPE) generally.
The second comment, submitted by a
private citizen, stated that the necessary
research had not been done on this issue
prior to publication of the proposed
amendment. The commenter did not,
however, identify what additional
research would have been useful.

EPA, however, agrees with
commenters who supported the view
that permitting use of comfortable glove
liners will increase the overall use of
chemical-resistant gloves. Several
commenters pointed out that workers
are more likely to comply with the
requirement to wear chemical-resistant
gloves if separable glove liners are
included. Those finding that glove
liners are not useful, are uncomfortable,
limit dexterity, or have other non-risk
related negative consequences may
continue to use unlined chemical-
resistant gloves. EPA believes that
permitting reusable glove liners with a
laundering requirement would be
difficult to enforce and would not
assure the desired degree of protection.
Specifically, it would be difficult, if not
impossible, to ascertain when gloves
had been laundered. Further, permitting
re-use of glove liners, even if laundered,
would not ensure adequate protection.
The Agency feels that re-laundered
liners are not sufficiently protective,
because there is no certainty that
laundering a glove liner would remove
all contaminants. Information reviewed
by the Agency indicates that, although
careful laundering has the potential to
reduce pesticide residue levels on
gloves, it can be difficult to eliminate
pesticide residues from gloves, even
after repeated washing. EPA believes
that disposable glove liners assure that
the worker has a non-contaminated liner
and does not place an undue financial
burden on the employers. Disposable

glove liners are inexpensive and readily
available. In EPA’s experience and
based on its judgment, worker comfort
and dexterity are improved and workers
are more likely to comply with the
requirement to wear chemical-resistant
gloves if there is an option to wear
comfortable separable glove liners with
them.

EPA does not believe that more
research is necessary regarding this
issue prior to the adoption of the
modification. EPA also disagrees with
the view that questions over the broader
issue of whether to require PPE at all
support denying the option to use
disposable glove liners, which would
facilitate the use of chemical-resistant
gloves, a form of PPE that is in fact
required by current regulations. Finally,
EPA does not believe that the
requirement to replace glove liners after
contamination or a specified time of use
would be difficult to enforce. On the
contrary, enforcement could be readily
effectuated through on-site inspection.
Moreover, those encountering difficulty
with the timely replacement of glove
liners could always choose the option of
not using liners at all.

After careful consideration of
comments from the Hawaii Agriculture
Research Center and the Hawaiian
Commercial & Sugar Company
discussed above, EPA is adopting the
original proposal with the modification
that glove liners can be used for up to
10 hours in a 24-hour period. This
revision is consistent with EPA’s
original intent to limit use of individual
glove liners to a single shift. The
provisions of the proposal requiring
disposal of glove liners at the end of a
24-hour period and in the event of
contamination are being retained in the
final rule. Additionally, EPA has added
language that contaminated glove liners
must be disposed of in accordance with
Federal, State, or local regulations.

B. Pilots Entering or Exiting Airplane

EPA proposed to remove the
requirement that pilots of aircraft
applying pesticides wear gloves when
entering or exiting the cockpit.
Comments were received from the
National Agricultural Aviation
Association, Agricultural Retailers
Association, aerial application firms,
growers, and state officials in support of
the proposal to permit agricultural
aviators to enter or exit the cockpit of
aircraft without chemical-resistant
gloves. The major point made by the
commenters in favor of the proposal was
that the introduction of contaminated
gloves into the confined area of the
cockpit would create a hazard far in
excess of any hazard caused by the
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minimal hand contact with the aircraft
occurring when entering or exiting the
cockpit. Also mentioned by the National
Agricultural Aviation Association and
some individual agricultural aviators
was the use of gloves by pilots when
adjusting spray equipment. This
appropriate use of gloves can result in
significant pesticide residues on the
gloves. Therefore, gloves used by pilots
should not be assumed to be lightly
used and thus free of significant
pesticide residues. Ideally, gloves that
have been worn to perform pesticide-
related tasks outside the airplane should
be discarded, but if they are brought
into the cockpit, they must be stored in
an enclosed container to prevent
contamination of the inside of the
cockpit, as stated in the current
regulation. As long as gloves brought
into the cockpit are stored properly,
they should generally present no risk of
concern.

Two commenters did not support this
proposal. The Farmworker Justice Fund,
Inc. stated that the body of the aircraft
becomes contaminated with pesticides
and that the wearing of gloves when
entering or exiting the aircraft was a
minor burden. The second commenter,
an individual, did not believe EPA had
adequately established its case that the
potential for contamination was
minimal.

EPA agrees with commenters that
requiring pilots to wear gloves when
entering and exiting the cockpit is
unnecessary in typical situations. Our
experience with chemical risk
assessments and regulations since the
implementation of the worker
protection standard, e.g., in conjunction
with the registration and reregistration
programs, indicates that not wearing
gloves when entering and exiting the
cockpit does not present a risk of
concern. Since before proposal of this
rule in 1997, the Agency has been
performing risk assessments assuming
that no gloves were worn when entering
the cockpit. These risk assessments
were performed on chemicals with a
wide variety of toxicological
characteristics throughout both the
registration process and under the
Agency’s pesticide reregistration
program and have not identified
concern for exposure at the levels
evaluated without gloves. Consequently,
EPA has concluded that there is not a
routine need for pilots to wear gloves
when entering and exiting the cockpit.
The Agency may, however, determine
on a case-by-case basis that some
pesticide/use combinations could
trigger the need for gloves or the need
to prohibit the use of gloves when
entering or exiting the cockpit. The

Agency expects that such
determinations would be followed by
requirements to revise product labeling.
The amended regulation does not
require agriculture aviators to wear
gloves when entering or exiting an
aircraft. The option of whether to wear
gloves is at the discretion of the pilot,
subject to the Agency’s authority, as
stated above, to determine on a case-by-
case basis when the use of gloves should
be required or prohibited on the
pesticide product labeling. The Agency
emphasizes that today’s action is not
intended to alter the requirement of 40
CFR 170.240 for wearing gloves during
loading, mixing, and other pesticide-
handling operations associated with
aircraft used to apply pesticides.

IV. Final Rule

After considering the comments
received in response to the proposed
rule, the Agency is issuing this final rule
because EPA believes that these changes
will reduce the costs of compliance and
will increase regulatory flexibility
without increasing potential risks. Only
two modifications to the original
proposal have been made: (1) To allow
glove liners to be used for up to 10
hours in a 24-hour period, rather than
the 8 hours in the proposed rule; and (2)
to add language that contaminated
gloves must be disposed of in
accordance with Federal, State, or local
requirements.

V. FIFRA Review Requirements

In accordance with FIFRA section
25(a), this final rule was submitted to
the FIFRA Scientific Advisory Panel
(SAP), the Secretary of the U.S.
Department of Agriculture (USDA), and
appropriate Congressional Committees.
The SAP has waived its review of this
final rule, and no comments were
received from USDA or any of the
Congressional Committees.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866

Under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993),
this action is not a ““significant
regulatory action” subject to review by
the Office of Management and Budget
(OMB) because it does not meet any of
the criteria in section 3(f) of the
Executive Order. The option provided
under this rule is intended to provide a
reduced burden alternative to the
existing requirement. As such, if
utilized it is not expected to increase
requirements which would increase
costs to any person.

An economic analysis was not
performed for this rule because the
Agency determined that because the
rule is not a “significant regulatory
action,” performing an economic
analysis would involve considerable
time and resources and would not add
measurable value to the decisionmaking
process involved in this rulemaking.

B. Paperwork Reduction Act

This action does not contain any
information collection requirements
which require approval by OMB under
the Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
In determining whether a rule has a
significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the rule
on small entities.” 5 U.S.C. 603 and 604.
Thus, an agency may certify that a rule
will not have a significant economic
impact on a substantial number of small
entities if the rule relieves regulatory
burden, or otherwise has a positive
economic effect on all of the small
entities subject to the rule. EPA has
determined that this regulatory action
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does not impose any adverse economic
impacts on any small entities because
this rule provides regulatory relief and
regulatory flexibility. In addition, if
utilized by a business, the
implementation of the one option for
glove liners would not constitute a
significant cost to anyone, small or
large.

D. Unfunded Mandates Reform Act

Under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4), this action does not
contain a Federal mandate that may
result in expenditures of $100 million or
more for State, local, and tribal
governments, in the aggregate, or the
private sector in any 1 year. The costs
associated with this action are described
in the Executive Order 12866 section,
above. Therefore, this action is not
subject to the requirements of sections
202 and 205 of the UMRA.

E. Executive Order 13132

Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” This
final rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of governments specified in
Executive Order 13132. Thus, Executive
Order 13132 does not apply to this rule.

F. Executive Order 13175

As required by Executive Order
13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
6, 2000), EPA has determined that this
final rule does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175.

G. Executive Order 13211

This final rule is not subject to
Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) because it is not designated as
an ‘“‘economically significant”
regulatory action as defined by
Executive Order 12866, nor is it likely
to have any significant adverse effect on
the supply, distribution, or use of
energy.

H. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997) does
not apply to this final rule because this
action is not designated as an
“economically significant” regulatory
action as defined by Executive Order
12866 (see Unit XI.A.), nor does it
establish an environmental standard, or
otherwise have a disproportionate effect
on children.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act 0f 1995 (NTTAA), (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
and sampling procedures) that are
developed or adopted by voluntary
consensus standards bodies. This final
rule does not impose any technical
standards that would require EPA to
consider any voluntary consensus
standards.

J. Executive Order 12898

This rule does not have an adverse
impact on the environmental and health
conditions in low-income and minority
communities. Therefore, under
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994), the Agency has not
considered environmental justice-
related issues.

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and the Comptroller General of

the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).
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List of Subjects in 40 CFR Part 170

Environmental protection,
Administrative practice and procedure,
Labeling, Occupational safety and
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health, Pesticides and pests, Reporting
and recordkeeping requirements.

Dated: August 25, 2004.
Michael O. Leavitt,
Administrator.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 170—[AMENDED]

m 1. The authority citation for part 170
continues to read as follows:

Authority: 7 U.S.C. 136a, 136w.

m 2. Section 170.112 is amended by
revising paragraph (c)(4)(vii) to read as
follows:

§170.112 Entry restrictions.

* * * * *

(C) *  x %

(4) * % %

(vii)(A) Gloves shall be of the type
specified on the pesticide product
labeling. Gloves made of leather, cotton,
or other absorbent materials must not be
worn for early-entry activities, unless
gloves made of these materials are listed
as acceptable for such use on the
product labeling. If chemical-resistant
gloves with sufficient durability and
suppleness are not obtainable, leather
gloves may be worn on top of chemical-
resistant gloves. However, once leather
gloves have been worn for this use, they
shall not be worn thereafter for any
other purpose, and they shall only be
worn over chemical-resistant gloves.

(B) Separable glove liners may be
worn beneath chemical-resistant gloves,
unless the pesticide product labeling
specifically prohibits their use.
Separable glove liners are defined as
separate glove-like hand coverings made
of lightweight material, with or without
fingers. Work gloves made from
lightweight cotton or poly-type material
are considered to be glove liners if worn
beneath chemical-resistant gloves.
Separable glove liners may not extend
outside the chemical-resistant gloves
under which they are worn. Chemical-
resistant gloves with non-separable
absorbent lining materials are
prohibited.

(C) If used, separable glove liners
must be discarded immediately after a
total of no more than 10 hours of use or
within 24 hours of when first put on,
whichever comes first. The liners must
be replaced immediately if directly
contacted by pesticide. Used glove
liners shall not be reused. Contaminated
liners must be disposed of in
accordance with any Federal, State, or

local regulations.
* * * * *

m 3. Section 170.240 is amended by
revising paragraphs (c)(5) and (d)(6)(i) to
read as follows:

§170.240 Personal protective equipment.
* * * * *

(C] * * *

(5)(i) Gloves shall be of the type
specified on the pesticide product
labeling. Gloves made of leather, cotton,
or other absorbent materials may not be
worn while mixing, loading, applying,
or otherwise handling pesticides, unless
gloves made of these materials are listed
as acceptable for such use on the
product labeling.

(ii) Separable glove liners may be
worn beneath chemical-resistant gloves,
unless the pesticide product labeling
specifically prohibits their use.
Separable glove liners are defined as
separate glove-like hand coverings,
made of lightweight material, with or
without fingers. Work gloves made from
lightweight cotton or poly-type material
are considered to be glove liners if worn
beneath chemical-resistant gloves.
Separable glove liners may not extend
outside the chemical-resistant gloves
under which they are worn. Chemical-
resistant gloves with non-separable
absorbent lining materials are
prohibited.

(iii) If used, separable glove liners
must be discarded immediately after a
total of no more than 10 hours of use or
within 24 hours of when first put on,
whichever comes first. The liners must
be replaced immediately if directly
contacted by pesticide. Used glove
liners shall not be reused. Contaminated
liners must be disposed of in
accordance with any Federal, State, or

local regulations.
* * * * *

(d) * * *

(6) Aerial application—(i) Use of
gloves. The wearing of chemical-
resistant gloves when entering or
leaving an aircraft used to apply
pesticides is optional, unless such
gloves are required on the pesticide
product labeling. If gloves are brought
into the cockpit of an aircraft that has
been used to apply pesticides, the
gloves shall be kept in an enclosed
container to prevent contamination of
the inside of the cockpit.

* * * * *

[FR Doc. 04-19923 Filed 8—-31-04; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CC Docket Nos. 90-571 and 98-67; FCC
04-137]

Telecommunications Relay Services
and Speech-to-Speech Services for
Individuals With Hearing and Speech
Disabilities

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission addresses cost recovery
and other matters relating to the
provision of telecommunications relay
services (TRS) pursuant to Title IV of
the Americans with Disabilities Act of
1990 (ADA). This document is intended
to improve the overall effectiveness of
TRS to ensure that persons with hearing
and speech disabilities have access to
telecommunications networks that is
consistent with the goal of functional
equivalency mandated by Congress.

DATES: Effective October 1, 2004 except
for the amendment to § 64.604 (a)(4) of
the Commission’s rules, which contains
information collection requirements
under the Paperwork Reduction Act
(PRA) that are not effective until
approved by Office of Management and
Budget (OMB). Written comments by
the public on the new and modified
information collections are due
November 1, 2004. The Commission
will publish a document in the Federal
Register announcing the effective date
for that section.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554. In addition to
filing comments with the Secretary, a
copy of any comments on the
Paperwork Reduction Act (PRA)
information collection requirements
contained herein should be submitted to
Judith B. Herman, Federal
Communications Commission, Room 1—
C804, 445 12th Street, SW., Washington,
DC 20554, or via the Internet to Judith-
B.Herman@fcc.gov, and to Kristy L.
LaLoonde, OMB Desk Officer, Room
10234 NEOB, 725 17th Street, NW.,
Washington, DC 20503, via the Internet
to Kristy_L._LaLonde@omb.eop.gov, or
via fax at (202) 395-5167.

FOR FURTHER INFORMATION CONTACT:
Cheryl King, of the Consumer &
Governmental Affairs Bureau at (202)
418-2284 (voice), (202) 418-0416
(TTY), or e-mail Cheryl.King@fcc.gov.
For additional information concerning
the PRA information collection
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requirements contained in this
document, contact Judith B. Herman at
(202) 418-0214, or via the Internet at
Judith-B.Herman®@fcc.gov.

SUPPLEMENTARY INFORMATION: This
Report and Order, Order on
Reconsideration contains new or
modified information collection
requirements subject to the PRA of
1995, Public Law 104-13. These will be
submitted to the Office of Management
and Budget (OMB) for review under
section 3507(d) of the PRA. OMB, the
general public, and other Federal
agencies are invited to comment on the
new or modified information collection
requirements contained in this
proceeding. The Report and Order
addresses issues arising from
Telecommunications Relay Services and
Speech-to-Speech Services for
Individuals with Hearing and Speech
Disabilities, Cost Recovery
Memorandum Opinion and Order and
Further Notice of Proposed Rulemaking,
(TRS Cost Recovery MO&0O & FNPRM),
CC Docket No. 98-67, FCC 01-371, 16
FCC Rcd 22948, December 21, 2001;
published at 67 FR 4203, January 29,
2002 and 67 FR 4227, January 29, 2002;
Telecommunications Relay Services and
Speech-to-Speech Services for
Individuals with Hearing and Speech
Disabilities, Declaratory Ruling and
Further Notice of Proposed Rulemaking,
(IP Relay Declaratory Ruling & FNPRM),
CC Docket No. 98-67, FCC 02—-121, 17
FCC Rcd 7779, April 22, 2002;
published at 67 FR 39863 , June 11,
2002 and 67 FR 39929, June 11, 2002;
Telecommunications Relay Services and
Speech-to-Speech Services for
Individuals with Hearing and Speech
Disabilities, Second Report and Order
and Notice of Proposed Rulemaking,
(Second Improved TRS Order & NPRM),
CC Docket 98-67,CG Docket 03—-123,
FCC 03-112, 18 FCC Rcd 12379, June
17, 2003; published at 68 FR 50973,
August 25, 2003 and 68 FR 50993,
August 25, 2003; Telecommunications
Relay Services and Speech-to-Speech
Services for Individuals with Hearing
and Speech Disabilities, (VRS Waiver
Order), CC Docket 98-67, DA 01-3029,
17 FCC Red 157, December 31, 2001;
Sprint Petition for Declaratory Ruling,
(711 Petition), CC Docket 98—67, filed
May 27, 2003; Hands on Sign Language
Services, Inc., Application for
Certification as an Eligible VRS
Provider, Request for Expedited
Processing and Request for Temporary
Certification During Processing (Hands
on Application), CC Docket 98-67, filed
August 30, 2002; and Communication
Services for the Deaf, Petition for
Limited Waiver and Request for

Expedited Relief, (CSD Petition), CC
Docket 98-67, filed June 12, 2003. The
Order on Reconsideration resolves
petitions filed against the
Telecommunications Relay Services and
Speech-to-Speech Services for
Individuals with Hearing and Speech
Disabilities, (Bureau TRS Order), CC
Docket 98-67, DA 03-2111, 18 FCC Rcd
12823, June 30, 2003; Second Improved
TRS Order & NPRM; and the
Telecommunications Relay Services and
the Americans with Disabilities Act of
1990, (Coin Sent-Paid Fifth Report and
Order), CC Docket 90-571, FCC 02-269,
17 FCC Rcd 21233, October 25 2003;
published at 68 FR 6352, February 7,
2003 and 68 FR 8553, February 24,
2003. Copies of any subsequently filed
documents in this matter will be
available for public inspection and
copying during regular business hours
at the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC 20554.
The complete text of this decision may
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc. (BCPI), Portals II, 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554. Customers may
contact BCPI, Inc. at their Web site:
http://www.bcpiweb.com or call 1-800—
378-3160. To request materials in
accessible formats for people with
disabilities (Braille, large print,
electronic files, audio format), send an
e-mail to fcc504@fcc.gov or call the
Consumer & Governmental Affairs
Bureau at (202) 418—0530 (voice) or
(202) 418-0432 (TTY). This Report and
Order, Order on Reconsideration can
also be downloaded in Word and
Portable Document Format (PDF) at:
http://www.fcc.gov/cgb/dro.

Paperwork Reduction Act of 1995
Analysis

This Report and Order, Order on
Reconsideration contains new or
modified information collection
requirements. The Commission, as part
of its continuing effort to reduce
paperwork burdens, invites the general
public to comment on the information
collection requirements contained in the
Report and Order, Order on
Reconsideration as required by the
Paperwork Reduction Act (PRA) of
1995, Public Law 104—13. Public and
agency comments are due November 1,
2004. In addition, the Commission notes
that pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we previously sought specific comment
on how to Commission might “further
reduce the information collection
burden for small business concerns with

fewer than 25 employees.” In this
present document, we have assessed the
effects of the new rule changes that
clarify many of the current requirements
for TRS providers which impose new
and/or modified reporting requirements
for TRS providers, and find that most
TRS providers are not small entities,
and are either interexchange carriers or
incumbent local exchange carriers, with
very few exceptions. The Commission
refrained from requiring features such as
interrupt functionality and talking
return call because comments expressed
concern that such features might be cost
prohibitive, and might be unduly
burdensome to the TRS provider and
the TRS user. This Report and Order
adopts rules that will improve the
effectiveness of TRS and ensure access
to telecommunications networks for
persons with hearing and speech
disabilities while imposing the least
necessary regulation. Because such cost-
prohibitive and unduly burdensome
measures were rejected by the
Commission, no arbitrary and unfair
burdens are thereby imposed on smaller
entities.

Synopsis

In this Report and Order, Order on
Reconsideration, the Commission
addresses cost recovery and other
matters relating to the provision of
telecommunications relay services
(TRS) pursuant to Title IV of the
Americans with Disabilities Act of 1990
(ADA). The Report and Order addresses:
(1) Cost recovery issues arising from the
TRS Cost Recovery MO&O &FNPRM; (2)
cost recovery issues arising from the IP
Relay Declaratory Ruling & FNPRM,; (3)
issues arising from the Notice of
Proposed Rulemaking contained in the
Second Improved TRS Order & NPRM;
(4) petitions seeking extension of the
waivers set forth in the VRS Waiver
Order; (5) the 711 Petition; (6) the
petition by a provider of VRS for
“certification” as a TRS provider
eligible to receive compensation from
the Interstate TRS Fund; and (7) the
petition for limited waiver concerning
Video Relay Service (VRS) and
interpreting in state legal proceedings.
The Order on Reconsideration addresses
petitions for reconsideration of three
TRS matters: (1) the petitions for
reconsideration of the June 30, 2003
Bureau TRS Order with respect to the
per-minute compensation rate for VRS;
(2) the Second Improved TRS Order &
NPRM; and (3) the Coin Sent-Paid Fifth
Report & Order.
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Final Regulatory Flexibility Analysis
(CG Docket No. 03-123)

As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), (see 5 U.S.C. 603; the RFA, see
5 U.S.C. 601-612, has been amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA), Public Law 14—-121, Title II,
110 Statute 857 (1996)), an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated in the notice of
proposed rulemaking (NPRM) to which
this Report and Order responds.
Telecommunication Relay Services and
Speech-to-Speech Services for
Individuals with Hearing and Speech
Disabilities, Second Report and Order,
Order on Reconsideration, and Notice of
Proposed Rulemaking, CC Docket No.
98-67, CG Docket No. 03—123, FCC 03—
112, 18 FCC Red 12379 (June 17, 2003)
(Second Improved TRS Order & NPRM).
The Commission sought written public
comment on the proposals in the NPRM
section of the Second Improved TRS
Order & NPRM, including comment on
the IRFA incorporated in that
proceeding. The comments we have
received discuss only the general
recommendations, not the IRFA. This
present Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA.
See 5 U.S.C. 604. We also expect that we
could certify the Report and Order
under 5 U.S.C. 605 because it appears
that only one TRS provider is likely a
small entity (because it is a non-profit
organization). Therefore, there are not a
substantial number of small entities that
may be affected by our action.

Need for, and Objective of, This Report
and Order

This proceeding was generally
initiated to establish technological
advancements that could improve the
level and quality of service provided
through TRS for the benefit of the
community of TRS users. This
proceeding would ensure compliance
with the requirement that
telecommunications relay services
(TRS) users have access to telephone
services that are functionally equivalent
to those available to individuals without
hearing or speech disabilities. The
intent of the proposed rules is to
improve the overall effectiveness of
TRS, and to improve the Commission’s
oversight of certified state TRS programs
and our ability to compel compliance
with the federal mandatory minimum
standards for TRS.

The Commission issued the NPRM in
the Second Improved TRS Order &
NPRM to seek public comment on
technological advances that could

improve the level and quality of service
provided through TRS for the benefit of
TRS users. In doing so, the Commission
sought to enhance the quality of TRS
and broaden the potential universe of
TRS users, consistent with Congress’s
direction under 47 U.S.C. 225(d)(2) that
TRS regulations encourage the use of
existing technology and not discourage
or impair the development of improved
technology. The Commission sought
comment on: (1) Whether, in times of
emergency, TRS services should be
made available on the same basis as
telephone services for the general
public, and whether the Commission’s
rules should be amended to provide for
continuity of operation for TRS facilities
in the event of an emergency; (2)
whether additional requirements were
necessary for ensuring the security of IP
Relay transmissions; (3) how TRS
facilities might determine the
appropriate PSAP to call when receiving
an emergency 711 call via a wireless
device; (4) whether wireless carriers
should be required to transmit Phase I
or Phase II E-911 information to TRS
facilities; (5) whether certain additional
features, services, or requirements
should be required, namely non-shared
language TRS, speed of answer and call
set-up times for the various forms of
TRS, use of communication access real-
time translation (CART), interrupt
functionality, LEC offerings, talking
return call, speech recognition
technology, improved transmission
speeds, and additional TTY protocols;
(6) issues concerning increasing public
access to information and outreach; and
(7) procedures for determining
eligibility payments from the Interstate
TRS Fund. The intent of the proposed
rules is to improve the overall
effectiveness of TRS, and to improve the
Commission’s oversight of certified state
TRS programs and our ability to compel
compliance with the federal mandatory
minimum standards for TRS.

In this Report and Order, the
Commission establishes new rules and
amends existing rules governing TRS to
further advance the functional
equivalency mandate of section 225.
First, the Commission adopts the per
minute reimbursement methodology for
IP Relay. Second, the Commission
requires that TRS providers offer
anonymous call rejection, call
screening, and preferred call-forwarding
to the extent that such features are
provided by the subscriber’s LEC and
the TRS facility possesses the necessary
technology to pass through the
subscriber’s Caller ID information to the
LEC. Third, the Commission grants VRS
waiver requests of the following TRS

mandatory minimum requirements: (1)
Types of calls that must be handled; (2)
emergency call handling; (3) speed of
answer; (4) equal access to
interexchange carriers; (5) pay-per-call
services; (6) voice initiated calls—VCO
and HCO; (7) provision of STS and
Spanish Relay. Fourth, the Commission
amends the definition of “711” by
deleting the words “all types of”’ from
the definition, in order to clarify its
meaning. Fifth, in the Order on
Reconsideration, the Commission
adopts the interim TRS compensation
rates for traditional TRS, IP Relay and
STS that were established in the Bureau
TRS Order. See Bureau TRS Order. The
Commission also adopts a compensation
rate for VRS that increases the interim
rate established in the Bureau TRS
Order. Sixth, the Commaission has
amended the definition for an
“appropriate” PSAP to be either a PSAP
that the caller would have reached if he
had dialed 911 directly, or a PSAP that
is capable of enabling the dispatch of
emergency services to the caller in an
expeditious manner. These amended
and new rules will improve the overall
effectiveness of TRS to ensure that
persons with hearing and speech
disabilities have access to
telecommunications networks that is
consistent with the goal of functional
equivalency mandated by Congress. No
changes were made to the following
items proposed in the NPRM: (1)
Whether, in times of emergency, TRS
services should be made available on
the same basis as telephone services for
the general public, and whether the
Commission’s rules should be amended
to provide for continuity of operation
for TRS facilities in the event of an
emergency; (2) whether additional
requirements are necessary for ensuring
the security of IP Relay transmissions;
(3) whether wireless carriers should be
required to transmit Phase I or Phase II
E—-911 information to TRS facilities; (4)
whether certain additional features,
services or requirements should be
required for non-shared language TRS,
speed of answer and call set-up times
for the various forms of TRS, use of
communication access real-time
translation (CART), interrupt
functionality, talking return call, speech
recognition technology, improved
transmission speeds, and additional
TTY protocols; (5) issues concerning
increasing public access to information
and outreach; and (6) procedures for
determining eligibility payments from
the Interstate TRS Fund.
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Summary of Significant Issues Raised by
Public Comments in Response to the
IRFA

No comments were filed directly in
response to the IRFA in this proceeding.
Furthermore, no small business issues
were raised in the comments. The
Commission has nonetheless considered
the potential significant economic
impact of the rules on small entities
and, as discussed below, has concluded
that the rules adopted may impose some
economic burden on at least one small
entity that is a TRS provider.
Accordingly, in consideration of this
small entity and other small entities that
may be similarly situated, we issue this
final regulatory flexibility analysis
rather than issue a final regulatory
flexibility certification.

Description and Estimate of the Number
of Small Entities to Which the Rules
Will Apply

The RFA directs agencies to provide
a description of and, where feasible, an
estimate of the number of small entities
that may be affected by the rules
adopted herein. 5 U.S.C. 604(a)(3). The
RFA defines the term “small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and ‘“small governmental jurisdiction.”
5 U.S.C. 601(6). In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act. 5 U.S.C.
601(3) (incorporating by reference the
definition of “small business concern”
in 15 U.S.C. 632). Pursuant to the 5
U.S.C. 601(3), the statutory definition of
a small business applies ‘“‘unless an
agency, after consultation with the
Office of Advocacy of the Small
Business Administration and after
opportunity for public comment,
establishes one or more definitions of
such term which are appropriate to the
activities of the agency and publishes
such definition(s) in the Federal
Register.” A small business concern is
one which: (1) Is independently owned
and operated; (2) is not dominant in its
field of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).
15 U.S.C. 632. A small organization is
generally “any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.” 5 U.S.C. 601(4).

Below, we further describe and
estimate the number of small entity
licensees and regulatees that, in theory,
may be affected by these rules. For some
categories, the most reliable source of
information available at this time is data
the Commission publishes in its Trends

in Telephone Service Report. FCC,
Wireline Competition Bureau, Industry
Analysis and Technology Division,
“Trends in Telephone Service” at Table
5.3, Page 5-5 (Aug. 2003) (Trends in
Telephone Service). This source uses
data that are current as of December 31,
2001.

Incumbent Local Exchange Carriers.
Neither the Commission nor the SBA
has developed a size standard
specifically directed toward providers of
incumbent local exchange service. The
closest applicable size standard under
the SBA rules is for Wired
Telecommunications Carriers. 13 CFR
121.201, NAICS Code 517110. This
provides that such a carrier is small
entity if it employs no more than 1,500
employees. Commission data from 2001
indicate that there are 1,337 incumbent
local exchange carriers, total, with
approximately 1,032 having 1,500 or
fewer employees. Trends in Telephone
Service at Table 5.3. The small carrier
number is an estimate and might
include some carriers that are not
independently owned and operated; we
are therefore unable at this time to
estimate with greater precision the
number of these carriers that would
qualify as small businesses under
SBA’s. Therefore, the majority of
entities in these categories are small
entities.

Small Incumbent Local Exchange
Carriers. We have included small
incumbent local exchange carriers in
this present RFA analysis. As noted
above, a “small business” under the
RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a telephone communications
business having 1,500 or fewer
employees), and “‘is not dominant in its
field of operation.” 15 U.S.C. 632. The
SBA’s Office of Advocacy contends that,
for RFA purposes, small incumbent
local exchange carriers are not dominant
in their field of operation because any
such dominance is not “national” in
scope. Letter from Jere W. Glover, Chief
Counsel for Advocacy, SBA, to William
E. Kennard, Chairman, FCC (May 27,
1999). The Small Business Act contains
a definition of “small-business
concern,” which the RFA incorporates
into its own definition of ‘“‘small
business.” See 15 U.S.C. 632(a) (Small
Business Act); 5 U.S.C. 601(3) (RFA).
SBA regulations interpret “small
business concern” to include the
concept of dominance on a national
basis. 13 CFR 121.102(b). We have
therefore included small incumbent
local exchange carriers in this RFA
analysis, although we emphasize that
this RFA action has no effect on
Commission analyses and

determinations in other, non-RFA
contexts.

Interexchange Carriers. Neither the
Commission nor the SBA has developed
a small business size standard
specifically directed toward providers of
interexchange service. The closest
applicable size standard under the SBA
rules is for Wired Telecommunications
Carriers. 13 CFR 121.201, NAICS Code
517110. This provides that such a
carrier is small entity if it employs no
more than 1,500 employees.
Commission data from 2001 indicate
that there are 261 interexchange
carriers, total, with approximately 223
having 1,500 or fewer employees.
Trends in Telephone Service at Table
5.3. The small carrier number is an
estimate and might include some
carriers that are not independently
owned and operated; we are therefore
unable at this time to estimate with
greater precision the number of these
carriers that would qualify as small
businesses under SBA’s size standard.
Consequently, we estimate that there are
no more than 223 interexchange carriers
that are small businesses possibly
affected by our action.

TRS Providers. Neither the
Commission nor the SBA has developed
a definition of “small entity”
specifically directed toward providers of
telecommunications relay services
(TRS). Again, the closest applicable size
standard under the SBA rules is for
Wired Telecommunications Carriers. 13
CFR 121.201, NAICS Code 517110.
Currently, there are 10 interstate TRS
providers, which consist of
interexchange carriers, local exchange
carriers, state-managed entities, and
non-profit organizations. The
Commission estimates that at least one
TRS provider is a small entity under the
applicable size standard. The FCC notes
that these providers include several
large interexchange carriers and
incumbent local exchange carriers.
Some of these large carriers may only
provide TRS service in a small area but
they nevertheless are not small business
entities. MCI (WorldCom), for example,
provides TRS in only a few states but is
not a small business. Consequently, the
FCC estimates that at least one TRS
provider is a small entity that may be
affected by our action.

Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

Reporting and Recordkeeping. This
Report and Order may involve new
mandatory reporting requirements.
First, the Commission requires that TRS
providers offer anonymous call
rejection, call screening, and preferred
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call-forwarding to the extent that such
features are provided by the subscriber’s
LEC and the TRS facility possesses the
necessary technology to pass through
the subscriber’s Caller ID information to
the LEC. However, the Commission does
not adopt specific requirements for the
functionality of these features. We
anticipate that TRS providers will offer
these features to the extent, and in a
manner, that is best suited to their
facilities. Second, the Commission
granted waiver requests of the
Commission’s mandatory minimum
standards for VRS, providing that VRS
providers submit annual reports to the
Commission. The report must be in
narrative form detailing; (1) the
provider’s plan or general approach to
meeting the waiver standards; (2) any
additional costs that would be required
to meet the standards; (3) the
development of any new technology
that may affect the particular waivers;
(4) the progress made by the provider to
meet the standard; (5) the specific steps
taken to resolve any technical problems
that prohibit the provider from meeting
the standards; and (6) any other factors
relevant to whether the waivers should
continue in effect. The report may be
combined with the existing VRS/IP
Relay reporting requirements scheduled
to be submitted annually to the
Commission on April 16th of each year.
All such compliance requirements will
affect small and large entities equally,
with no arbitrary, unfair or undue
burden for small entities.

Other Compliance Requirements. The
rules adopted in this Report and Order
require that TRS facilities route
emergency TRS calls to either a PSAP
that the caller would have reached if he
had dialed 911 directly, or a PSAP that
is capable of enabling the dispatch of
emergency services to the caller in an
expeditious manner to the designated
PSAP to which a direct voice call from
a non-TRS number would be delivered.
Furthermore, the rules require that TRS
facilities provide certain technological
features including: anonymous call
rejection, call screening, and preferred
call-forwarding. These rules will affect
TRS providers. All such compliance
requirements will affect small and large
entities equally, with no arbitrary,
unfair or undue burden for small
entities.

Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among

others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. See 5 U.S.C.
603(c)(1)—(c)(4).

One of the main purposes of this
Report and Order and Order on
Reconsideration is to clarify many of the
current requirements for TRS providers.
The Report and Order and Order on
Reconsideration impose new and/or
modified reporting requirements for
TRS providers. In addition, they impose
new service requirements. Because
these new service requirements are
similar to services currently being
offered, the Commission expects a
minimal impact on small business.
First, the Commission permanently
adopts the per minute reimbursement
methodology for IP Relay. The per-
minute reimbursement methodology
simplifies the compliance and reporting
requirements for small entities by
permanently adopting the interim
methodology. Second, the Commission
requires that TRS providers offer
anonymous call rejection, call
screening, and preferred call-forwarding
to the extent that such features are
provided by the subscriber’s LEC and to
the extent that the TRS facility will
possess the necessary technology to pass
through the subscriber’s Caller ID
information to the LEC. This new
requirement does not adversely impact
small business entities because these
features are only required where it is
technologically feasible to do so; the
Commission does not require providers
to purchase new equipment or upgrade
their equipment to accommodate these
new requirements. Third, the
Commission grants waiver requests of
several TRS mandatory minimum
requirements for VRS service. These
standards were waived because the
Commission determined that they were
either technologically infeasible,
extremely difficult to comply with given
the infancy of the service, or they were
more closely related to verbal
communication, as opposed to a visual
service. Furthermore, these waivers
consolidate the reporting requirements
for providers, and ensure that VRS
facilities are only responsible for those
rules that are technologically feasible.
Therefore, these waivers have no
adverse impact on small businesses.

Fourth, the Commission amends the
definition of “711” by deleting the
words “all types of”” from the definition,
in order to clarify its meaning. This rule
clarifies the definition of 711, thereby
simplifying the application of the rule
for TRS providers. This clarification has
no adverse impact on small entities but,
on the contrary, will benefit all entities
equally. Fifth, in the Order on
Reconsideration, the Commission
adopts the interim TRS compensation
rates for traditional TRS, IP Relay, and
STS for the 2003-2004 fund year that
were established in the Bureau TRS
Order, and are effective from June 30,
2003, through the June 30, 2004, end of
fund year. The Commission also adopts
a compensation rate for VRS that
increases the interim rate established in
the Bureau TRS Order; the new rate is
effective from September 1, 2003,
through June 30, 2004. The new VRS
compensation rate was established after
review of supplemental expense and
service data filed with the TRS
administrator. The per-minute
reimbursement methodology takes into
account the projected cost and demand
data of all TRS providers for a given
service. Therefore, it does not unduly
burden small businesses. Sixth, the
Commission has amended the definition
for an “appropriate”” PSAP to be either
a PSAP that the caller would have
reached if he had dialed 911 directly, or
a PSAP that is capable of enabling the
dispatch of emergency services to the
caller in an expeditious manner. The
revision of this rule simplifies the
ability of TRS providers to comply with
the Commission’s emergency call
handling requirement for TRS. The
revision has no adverse impact on small
entities.

Currently, most TRS providers are not
small entities, and are either
interexchange carriers or incumbent
local exchange carriers, with very few
exceptions. The Commission refrained
from requiring features such as interrupt
functionality and talking return call
because commenters expressed concern
that such features might be cost
prohibitive, and might be unduly
burdensome to the TRS provider and
the TRS user. This Report and Order
adopts rules that will improve the
effectiveness of TRS and ensure access
to telecommunications networks for
persons with hearing and speech
disabilities while imposing the least
necessary regulation. Because such cost-
prohibitive and unduly burdensome
measures were rejected by the
Commission, no arbitrary and unfair
burdens are thereby imposed on smaller
entities.
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Report to Congress

The Commission will send a copy of
the Report and Order, Order on
Reconsideration, including this FRFA,
in a report to be sent to Congress
pursuant to the Congressional Review
Act. See 5 U.S.C. 801(a)(1)(A). In
addition, the Commission will send a
copy of the Report and Order, including
this FRFA, to the Chief Counsel for
Advocacy of the Small Business
Administration. A copy of the Report
and Order, Order on Reconsideration
and FRFA (or summaries thereof) will
also be published in the Federal
Register. See 5 U.S.C. 604(b).

Ordering Clauses

Accordingly, pursuant to the
authority contained in sections 1,2, 4(i),
4(j), 201-205, 218, and 225 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, 154(i),
154(j), 201-205, 218, and 225, this
Report and Order, Order on
Reconsideration are adopted, and part
64 of Commission’s rules is amended as
set forth in the rule changes.

Hamilton’s Petition for Waiver
Extension is granted to the extent
indicated herein.

Hands On’s Petition for Waiver is
granted to the extent indicated herein.

Sprint’s Petition for Declaratory
Ruling, CC Docket No. 98-67 (filed May
27, 2003) (711 Petition) is granted as
provided herein.

Hands On’s Application for
Certification as an Eligible VRS Provider
(filed August 30, 2002) (Hands On
Application) is dismissed without
prejudice.

Communication Services for the Deaf,
Petition for Limited Waiver and Request
for Expedited Relief, CC Docket 98—67
(filed June 12, 2003) (CSD Petition) is
denied as provided herein.

The petitions of AT&T, CSD, Hands
On, Sorenson, and Sprint for
reconsideration of the Bureau TRS
Order are denied.

The Interstate TRS Fund shall
compensate VRS providers at the rate of
$8.854 per completed interstate or
intrastate conversation minute, which
rate shall apply to the provision of
eligible VRS services by eligible VRS
providers effective September 1, 2003.

Interim per-minute compensation
rates set forth in the Bureau TRS Order
for traditional TRS, IP Relay, and STS
are hereby adopted as the final
compensation rates for such services for
the period July 1, 2003, through June 30,
2004. These rates are $1.368 per
completed interstate conversation
minute for traditional TRS and per
completed interstate or intrastate

conversation minute for IP Relay; and
$2.445 per completed interstate
conversation minute for STS.

Except as otherwise specifically
provided herein, the Bureau TRS Order
is affirmed.

Petitions for reconsideration of
Telecommunication Relay Services and
the Americans with Disabilities Act of
1990, Fifth Report and Order, CC Docket
No. 90-571, FCC 02-269, 17 FCC Rcd
21233 (Oct. 25, 2002) (Coin Sent-Paid
Fifth Report & Order) are denied as
provided herein.

Petitions for reconsideration of
Telecommunication Relay Services and
Speech-to-Speech Services for
Individuals with Hearing and Speech
Disabilities, Second Report and Order,
CC Docket No. 98-67, FCC 03—-112, 18
FCC Rcd 12379 (June 17, 2003) (Second
Improved TRS Order) are granted to the
extent indicated herein.

Amendments to §§ 64.601 through
64.605 of the Commission’s rules are
adopted, effective October 1, 2004
except § 64.604 (a)(4) of the
Commission’s rules which contains
information collection requirement
under the Paperwork Reduction Act
(PRA), that are not effective until
approved by Office of Management and
Budget (OMB). The Commission will
publish a document in the Federal
Register announcing the effective date
for that section.

The Commission’s Consumer &
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order, Order on
Reconsideration, including the Final
Regulatory Flexibility Analysis to the
Chief Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 64

Telecommunications, Individuals
with disabilities, Reporting and
recordkeeping requirements.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the
preamble, the Federal Communications
amends 47 CFR part 64 as follows:

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

m 1. The authority citation for part 64
continues to read as follows:

Authority: 47 U.S.C. 154, 254(k); secs.
403(b)(2)(B), (c), Public Law 104-104, 110
Stat. 56. Interpret or apply 47 U.S.C. 201,
218, 225, 226, 228, and 254(k) unless
otherwise noted.

m 2. Section 64.601 is amended by
revising paragraph (1) to read as follows:

§64.601 Definitions.

* * * * *

(1) 711. The abbreviated dialing code
for accessing relay services anywhere in
the United States.

* * * * *

m 3. Section 64.604 is amended by
revising paragraphs (a)(4), (c)(5)(iii)(B)
and (c)(5)(iii)(I) to read as follows:

§64.604 Mandatory minimum standards.

* * * * *

(a) * % %

(4) Handling of emergency calls.
Providers must use a system for
incoming emergency calls that, at a
minimum, automatically and
immediately transfers the caller to the
nearest Public Safety Answering Point
(PSAP). An appropriated PSAP is either
a PSAP that the caller would have
reached if he had dialed 911 directly, or
a PSAP that is capable of enabling the
dispatch of emergency services to the
caller in an expeditious manner.

* * * * *

(C) * Kk %
(5) * *x %
(111) * % %

(B) Contribution computations.
Contributors’ contribution to the TRS
fund shall be the product of their
subject revenues for the prior calendar
year and a contribution factor
determined annually by the
Commission. The contribution factor
shall be based on the ratio between
expected TRS Fund expenses to
interstate end-user telecommunications
revenues. In the event that contributions
exceed TRS payments and
administrative costs, the contribution
factor for the following year will be
adjusted by an appropriate amount,
taking into consideration projected cost
and usage changes. In the event that
contributions are inadequate, the fund
administrator may request authority
from the Commission to borrow funds
commercially, with such debt secured
by future years’ contributions. Each
subject carrier must contribute at least
$25 per year. Carriers whose annual
contributions total less than $1,200
must pay the entire contribution at the
beginning of the contribution period.
Service providers whose contributions
total $1,200 or more may divide their
contributions into equal monthly
payments. Carriers shall complete and
submit, and contributions shall be based
on, a “Telecommunications Reporting
Worksheet” (as published by the
Commission in the Federal Register).
The worksheet shall be certified to by an
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officer of the contributor, and subject to
verification by the Commission or the
administrator at the discretion of the
Commission. Contributors’ statements
in the worksheet shall be subject to the
provisions of section 220 of the
Communications Act of 1934, as
amended. The fund administrator may
bill contributors a separate assessment
for reasonable administrative expenses
and interest resulting from improper
filing or overdue contributions. The
Chief of the Consumer & Governmental
Affairs Bureau may waive, reduce,
modify or eliminate contributor
reporting requirements that prove
unnecessary and require additional
reporting requirements that the Bureau
deems necessary to the sound and
efficient administration of the TRS
Fund.

* * * * *

(I) Information filed with the
administrator. The administrator shall
keep all data obtained from contributors
and TRS providers confidential and
shall not disclose such data in
company-specific form unless directed
to do so by the Commission. Subject to
any restrictions imposed by the Chief of
the Consumer & Governmental Affairs
Bureau, the TRS Fund administrator
may share data obtained from carriers
with the administrators of the universal
support mechanisms (See 47 CFR
54.701 of this chapter), the North
American Numbering Plan
administration cost recovery (See 47
CFR 52.16 of this chapter), and the long-
term local number portability cost
recovery (See 47 CFR 52.32 of this
chapter). The TRS Fund administrator
shall keep confidential all data obtained
from other administrators. The
administrator shall not use such data
except for purposes of administering the
TRS Fund, calculating the regulatory
fees of interstate common carriers, and
aggregating such fee payments for
submission to the Commission. The
Commission shall have access to all data
reported to the administrator, and
authority to audit TRS providers.
Contributors may make requests for
Commission nondisclosure of company-
specific revenue information under
§0.459 of this chapter by so indicating
on the Telecommunications Reporting
Worksheet at the time that the subject
data are submitted. The Commission
shall make all decisions regarding
nondisclosure of company-specific
information.

* * * * *

m 4. Section 64.605 is amended by
revising paragraph (a) to read as follows:

§64.605 State certification.

(a) State documentation. Any state,
through its office of the governor or
other delegated executive office
empowered to provide TRS, desiring to
establish a state program under this
section shall submit, not later than
October 1, 1992, documentation to the
Commission addressed to the Federal
Communications Commission, Chief,
Consumer & Governmental Affairs
Bureau, TRS Certification Program,
Washington, DC 20554, and captioned
“TRS State Certification Application.”
All documentation shall be submitted in
narrative form, shall clearly describe the
state program for implementing
intrastate TRS, and the procedures and
remedies for enforcing any requirements
imposed by the state program. The
Commission shall give public notice of
states filing for certification including

notification in the Federal Register.
* * * * *

[FR Doc. 04-19955 Filed 8—31—-04; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[ET Docket No. 01-75; FCC 02-298]
Broadcast Auxiliary Service Rules

AGENCY: Federal Communications
Commission.

ACTION: Correcting amendment.

SUMMARY: On November 13, 2002, the
Commission released a Report and
Order in the matter of Broadcast
Auxiliary Service Rules. This document
contains corrections to the final
regulations that appeared in the Federal
Register of March 17, 2003 (68 FR
12744). A “correcting amendment” also
appeared in the Federal Register of July
22,2004 (69 FR 43772).

DATES: Effective September 1, 2004.

FOR FURTHER INFORMATION CONTACT: Ted
Ryder, Office of Engineering and
Technology, (202) 418-2803.

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are the
subject of this correction relate to
Broadcast Auxiliary Service Rules under
§73.3598 of the rules.

Need for Correction

As published, the final regulations
contain an error, which requires
immediate correction.

List of Subjects in 47 CFR Part 73

Communications equipment, Radio,
Reporting and recordkeeping
requirements, Television.

m Accordingly, 47 CFR part 73 is
corrected by making the following
correcting amendment:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

m 2. Section 73.3598 is amended by
revising paragraph (a) to read as follows:

§73.3598 Period of construction.

(a) Each original construction permit
for the construction of a new TV, AM,
FM or International Broadcast; low
power TV; TV translator; TV booster;
FM translator; or FM booster station, or
to make changes in such existing
stations, shall specify a period of three
years from the date of issuance of the
original construction permit within
which construction shall be completed
and application for license filed. Each
original construction permit for the
construction of a new LPFM station
shall specify a period of eighteen
months from the date of issuance of the
construction permit within which
construction shall be completed and

application for license filed.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 04—-19894 Filed 8—31—04; 8:45 am]|
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 171
[Docket No. RSPA-00-7762 (HM—206C)]
RIN 2137-AD29

Hazardous Materials: Availability of
Information for Hazardous Materials
Transported by Aircraft

AGENCY: Research and Special Programs
Administration (RSPA), Department of
Transportation (DOT).

ACTION: Interim Final Rule; extension of
compliance date.

SUMMARY: This interim final rule
extends the compliance date of the
notification and record retention
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requirements for aircraft operators
transporting hazardous materials. On
March 25, 2003 RSPA published a final
rule that requires an aircraft operator
transporting a hazardous material to
assure that information on the
hazardous material carried aboard the
aircraft is available to emergency
responders through sources other than
the flight crew. This interim final rule
extends the October 1, 2004 mandatory
compliance date to April 1, 2005.

DATES: Effective Date: The effective date
of these amendments is September 1,
2004.

Comments: Submit comments by
October 1, 2004. To the extent possible,
we will consider late-filed comments as
we develop a final rule.

ADDRESSES: You may submit comments
[identified by DOT DMS Docket Number
RSPA 00-7762 (HM—-206C)] by any of
the following methods:

e Web Site: http://dms.dot.gov.
Follow the instructions for submitting
comments on the DOT electronic docket
site.

e Fax: (202) 493-2251.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
PL—-401, Washington, DC 20590-0001.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Identifcation
Number (RIN) for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
Public Participation heading of the
SUPPLEMENTARY INFORMATION section of
this document. Note that all comments
received will be posted without change,
to http://dms.dot.gov, including any
personal information provided. Please
see the Privacy Act heading under
Regulatory Analyses and Notices.

Docket: For access to the docket to
read background documents and
comments received, go to http://
dms.dot.gov at any time or to Room PL—
401 on the plaza level of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT: ]ohn
A. Gale or Gigi Corbin, Office of
Hazardous Materials Standards,

telephone (202) 366—8553, Research and
Special Programs Administration, U.S.
Department of Transportation, 400
Seventh Street, SW., Washington, DC
20590-0001.

SUPPLEMENTARY INFORMATION:
I. Background

On March 25, 2003, the Research and
Special Programs Administration
(RSPA, we) published a final rule under
this docket (68 FR 14341) amending the
Hazardous Materials Regulations to
require an aircraft operator to: (1) Place
a telephone number, that can be
contacted during an in-flight emergency
to obtain information about any
hazardous materials aboard the aircraft,
on the notification of pilot-in-command
or in the cockpit of the aircraft; (2)
retain and provide upon request a copy
of the notification of pilot-in-command,
or the information contained in it, at the
aircraft operator’s principal place of
business, or the airport of departure, for
90 days, and at the airport of departure
until the flight leg is completed; and (3)
make readily accessible, and provide
upon request, a copy of the notification
of pilot-in-command, or the information
contained in it, at the planned airport of
arrival until the flight leg is completed.
Currently under the HMR, the
notification and record retention
requirements become mandatory on
October 1, 2004.

On June 22, 2004 the Air Transport
Association (ATA) requested that RSPA
extend the compliance date from
October 1, 2004 to April 1, 2005 to
allow its member air carriers additional
time to prepare for and implement these
new requirements. ATA stated that most
of its members have decided to
automate the notification and record
retention requirements of Docket HM—
206C because automation will better
serve the safety purposes of the rule.
ATA goes on to say that automation
requires extensive reprogramming of air
carriers’ existing systems as well as a
significant initial investment of time
and resources; that, once programming
solutions are devised, they must be
tested by the carrier over its nation-wide
or world-wide system; and that air
carriers must also develop training
materials and train employees in the
new applications and procedures. ATA
states that delay of the compliance date
will enable carriers to complete these
preparations and achieve an orderly
transition to the automated methods.
RSPA agrees that delaying the
compliance date on this rulemaking is
in the public interest. Because there is
insufficient time to provide an
opportunity for public comment in

response to a notice of proposed
rulemaking, prior to the current
mandatory compliance date in the HMR,
we are publishing an interim final rule
in which we are delaying the
compliance date to April 1, 2005.

The Regulatory Policies and
Procedures of DOT (44 FR 1134;
February 29, 1979) provide that, to the
maximum extent possible, DOT
operating administrations should
provide an opportunity for public
comment on regulations issued without
prior notice. Accordingly, we encourage
persons to participate in this rulemaking
by submitting comments containing
relevant information, data, or views. We
will consider all comments received on
or before the closing date for comments.
We will consider late filed comments to
the extent practicable. This interim final
rule may be amended based on
comments received.

II. Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and was not
reviewed by the Office of Management
and Budget (OMB). This final rule is not
considered significant under the
Regulatory Policies and Procedures of
the Department of Transportation (44 FR
11034). This final rule amends a March
25, 2003 final rule by extending the
compliance date for the notification and
record retention requirements for air
carriers transporting hazardous
materials. The compliance date
extension adopted in this final rule does
not alter the cost-benefit analysis and
conclusions contained in the Regulatory
Evaluation prepared for the March 25,
2003 final rule.

B. Executive Order 13132

This final rule was analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). This rulemaking
preempts State, local and Indian tribe
requirements but does not impose any
regulation that has substantial direct
effects on the States, the relationship
between the national government and
the States, or the distribution of power
and responsibilities among the various
levels of government. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

Federal hazardous material
transportation law, 49 U.S.C. 5101—
5127, contains an express preemption
provision (49 U.S.C. 5125(b))
preempting State, local, and Indian tribe



53354

Federal Register/Vol. 69, No. 169/ Wednesday, September 1, 2004 /Rules and Regulations

requirements on certain covered
subjects. Covered subjects are:

(1) The designation, description, and
classification of hazardous materials;

(2) The packing, repacking, handling,
labeling, marking, and placarding of
hazardous materials;

(3) The preparation, execution, and
use of shipping documents related to
hazardous materials and requirements
related to the number, contents, and
placement of those documents;

(4) The written notification,
recording, and reporting of the
unintentional release in transportation
of hazardous; or

(5) The design, manufacture,
fabrication, marking, maintenance,
reconditioning, repair, or testing of a
packaging or container represented,
marked, certified, or sold as qualified
for use in transporting hazardous
material.

The March 25, 2003 final rule
addressed covered subject item (3)
above and preempts State, local, or
Indian tribe requirements not meeting
the “substantively the same” standard.
Federal hazardous materials
transportation law provides at 49 U.S.C.
5125(b)(2) that, if RSPA issues a
regulation concerning any of the
covered subjects, RSPA must determine
and publish in the Federal Register the
effective date of Federal preemption.
The effective date may not be earlier
than the 90th day following the date of
issuance of this final rule and not later
than two years after the date of issuance.
This interim final rule does not change
the effective date of Federal preemption
of the March 25, 2003 final rule, which
was June 23, 2003.

C. Executive Order 13175

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13175 (“Consultation and Coordination
with Indian Tribal Governments”).
Because this final rule does not have
tribal implications, does not impose
substantial direct compliance costs on
Indian tribal governments, and does not
preempt tribal law, the funding and
consultation requirements of Executive
Order 13175 do not apply.

D. Regulatory Flexibility Act, Executive
Order 13272, and DOT Procedures and
Policies

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities. An agency must
conduct a regulatory flexibility analysis
unless it determines and certifies that a
rule is not expected to have a significant
impact on a substantial number of small

entities. This final rule applies to
businesses, some of whom are small
entities, that transport hazardous
materials by air. This final rule provides
an extension of the compliance date for
notification and record retention
requirements for air carriers. The
compliance date extension assures that
air carriers have sufficient time to
reprogram their systems to meet the new
requirements, test the reprogrammed
system, develop training materials and
train their employees. Therefore, I
certify this rule will not have a
significant economic impact on a
substantial number of small entities.

This final rule has been developed in
accordance with Executive Order 13272
(“Proper Consideration of Small Entities
in Agency Rulemaking”’) and DOT’s
procedures and policies to promote
compliance with the Regulatory
Flexibility Act to ensure that potential
impacts of draft rules on small entities
are properly considered.

E. Paperwork Reduction Act

This final rule does not impose new
information collection requirements.

F. Regulation Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document can be used
to cross-reference this action with the
Unified Agenda.

G. Unfunded Mandates Reform Act

This final rule does not impose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It does not result in costs of
$120.7 million or more to either State,
local or tribal governments, in the
aggregate, or to the private sector, and
is the least burdensome alternative that
achieves the objective of the rule.

H. Environmental Assessment

This final rule will improve
emergency response to hazardous
materials incidents involving aircraft by
ensuring information on the hazardous
materials involved in an emergency is
readily available. Improving emergency
response to aircraft incidents will
reduce environmental damage
associated with such incidents. We find
there are no significant environmental
impacts associated with this final rule.

L Privacy Act

Anyone is able to search the
electronic form of any written

communications and comments
received into any of our dockets by the
name of the individual submitting the
document (or signing the document, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477) or you may visit http://
dms.dot.gov.

List of Subjects in 49 CFR Part 171

Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Reporting and recordkeeping
requirements.

m In consideration of the foregoing, 49
CFR chapter I is amended as follows:

PART 171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

m 1. The authority citation for part 171
continues to read as follows:

Authority: 49 U.S.C. 5101-5127, 44701; 49
CFR 1.45 and 1.53; Pub. L. 101-410 section

4 (28 U.S.C. 2461 note); Pub. L. 104-134
section 31001.

§171.14 [Amended]
m 2. Amend § 171.14, paragraph (f), by
removing the wording “October 1, 2004”
and adding the wording “April 1, 2005”
in both places it appears.

Issued in Washington, DC on August 18,

2004, under the authority delegated in 49
CFR part 1.

Samuel G. Bonasso,

Deputy Administrator, Research and Special
Programs Administration.

[FR Doc. 04-19963 Filed 8—31-04; 8:45 am|]
BILLING CODE 4910-60—P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 541

[Docket No. NHTSA-2004-17359]

RIN 2127-AJ27

Final Theft Data; Motor Vehicle Theft
Prevention Standard

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.
ACTION: Publication of final theft data.

SUMMARY: This document publishes the
final data on thefts of model year (MY)
2002 passenger motor vehicles that
occurred in calendar year (CY) 2002.
The final 2002 theft data indicate a
decrease in the vehicle theft rate
experienced in CY/MY 2002. The final
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theft rate for MY 2002 passenger
vehicles stolen in calendar year 2002
(2.49 thefts per thousand vehicles)
decreased by 23.6 percent from the theft
rate for CY/MY 2001 (3.26 thefts per
thousand vehicles) when compared to
the theft rate experienced in CY/MY
2001. Publication of these data fulfills
NHTSA’s statutory obligation to
periodically obtain accurate and timely
theft data and publish the information
for review and comment.

FOR FURTHER INFORMATION CONTACT: Ms.
Deborah Mazyck, Office of International
Policy, Fuel Economy and Consumer
Programs, NHTSA, 400 Seventh Street,
SW., Washington, DC 20590. Ms.
Mazyck’s telephone number is (202)
366—0846. Her fax number is (202) 493—
2290.

SUPPLEMENTARY INFORMATION: NHTSA
administers a program for reducing
motor vehicle theft. The central feature
of this program is the Federal Motor
Vehicle Theft Prevention Standard, 49
CFR part 541. The standard specifies
performance requirements for inscribing
and affixing vehicle identification
numbers (VINs) onto certain major
original equipment and replacement
parts of high-theft lines of passenger
motor vehicles.

The agency is required by 49 U.S.C.
33104(b)(4) to periodically obtain, from
the most reliable source, accurate and
timely theft data and publish the data
for review and comment. To fulfill this
statutory mandate, NHTSA has
published theft data annually beginning
with MYs 1983/84. Continuing to fulfill
the § 33104(b)(4) mandate, this
document reports the final theft data for
CY 2002, the most recent calendar year
for which data are available.

In calculating the 2002 theft rates,
NHTSA followed the same procedures it
used in calculating the MY 2001 theft
rates. (For 2001 theft data calculations,
see 68 FR 54857, September 19, 2003.)
As in all previous reports, NHTSA’s
data were based on information
provided to NHTSA by the National
Crime Information Center (NCIC) of the
Federal Bureau of Investigation. The
NCIC is a government system that
receives vehicle theft information from
nearly 23,000 criminal justice agencies
and other law enforcement authorities
throughout the United States. The NCIC
data also include reported thefts of self-
insured and uninsured vehicles, not all
of which are reported to other data
sources.

The 2002 theft rate for each vehicle
line was calculated by dividing the
number of reported thefts of MY 2002
vehicles of that line stolen during
calendar year 2002 by the total number

of vehicles in that line manufactured for
MY 2002, as reported to the
Environmental Protection Agency
(EPA).

The final 2002 theft data show a
decrease in the vehicle theft rate when
compared to the theft rate experienced
in CY/MY 2001. The final theft rate for
MY 2002 passenger vehicles stolen in
calendar year 2002 decreased to 2.49
thefts per thousand vehicles produced,
a decrease of 23.6 percent from the rate
of 3.26 thefts per thousand vehicles
experienced by MY 2001 vehicles in CY
2001. For MY 2002 vehicles, out of a
total of 225 vehicle lines, 38 lines had
a theft rate higher than 3.5826 per
thousand vehicles, the established
median theft rate for MYs 1990/1991.
(See 59 FR 12400, March 16, 1994.) Of
the 38 vehicle lines with a theft rate
higher than 3.5826, 34 are passenger car
lines, three are multipurpose passenger
vehicle lines, and one is a light-duty
truck line.

On Tuesday, April 6, 2004, NHTSA
published the preliminary theft rates for
CY 2002 passenger motor vehicles in the
Federal Register (69 FR 18010). The
agency tentatively ranked each of the
MY 2002 vehicle lines in descending
order of theft rate. The public was
requested to comment on the accuracy
of the data and to provide final
production figures for individual
vehicle lines. The agency used written
comments to make the necessary
adjustments to its data. As a result of the
adjustments, some of the final theft rates
and rankings of vehicle lines changed
from those published in the April 2004
notice. The agency received written
comments from General Motors
Corporation (GM) and Volkswagen of
America, Inc. (VW).

In its comments, GM informed the
agency that the Pontiac Grand Am was
incorrectly listed as the “Grant Am” and
the GMC Safari Van was incorrectly
listed as the ““Safara Van.” The final
theft data has been revised to reflect the
correct nomenclature for the Pontiac
Grand Am and the GMC Safari Van.

GM also informed the agency that the
production volume for the Chevrolet
Cavalier, the Chevrolet Astro Van, and
the Saturn VUE is incorrect. In response
to this comment, the production volume
for the Chevrolet Cavalier, the Chevrolet
Astro Van, and the Saturn VUE has been
reviewed and the final theft list has
been revised to correct those production
errors. As a result of the correction, the
Chevrolet Cavalier previously ranked
No. 30 with a theft rate of 3.9232
remains ranked at No. 30 with a theft
rate of 3.8780. The Chevrolet Astro Van
previously ranked No. 119 with a theft
rate of 1.7072 is now ranked No. 120

with a revised theft rate of 1.7196. The
Saturn VUE previously ranked No. 188
with a theft rate of 0.6073 is now ranked
No. 189 with a revised theft rate of
0.5970. Additionally, GM informed the
agency that the production volume for
the General Motors Funeral Coach/
Hearse was listed incorrectly. As a
result of the agency’s review, the new
information provided by GM resulted in
no change to the ranking or theft rate for
this line. Additionally, further analysis
of the data revealed the Funeral Coach/
Hearse is a Cadillac Funeral Coach/
Hearse. The theft rate list has been
revised to reflect the correction in its
nomenclature.

Further reanalysis of the theft rate
data revealed that the Cadillac
Limousine, BMW M3 and BMW M5
were erroneously omitted from the April
6, 2004 publication of preliminary theft
data. The agency has corrected the final
theft data to include the theft rate
information for the Cadillac Limousine,
BMW M3 and BMW M5 vehicles. As a
result of this correction, the Cadillac
Limousine is ranked No. 213 with a
theft rate of 0.0000, the BMW M3 is
ranked No. 23 with a theft rate of 4.8012
and the BMW M5 is ranked No. 62 with
a theft rate of 2.7510.

VW also informed the agency that the
production volume for the Audi TT/
Quattro and the Bentley Arnage was
listed incorrectly. As a result of VW’s
comments, the production volume for
the Audi TT/Quattro and the Bentley
Arnage have been corrected and the
final theft list has been revised. The
Audi TT/Quattro previously ranked No.
136 with a theft rate of 1.4268 is now
ranked No. 148 with a theft rate of
1.2575. The Bentley Arnage previously
ranked No. 220 with a theft rate of
0.0000 is now ranked No. 221 with the
theft rate unchanged.

VW informed the agency that the S4/
Quattro ranked at No. 2 was incorrectly
listed as the ‘“24/Quattro.” Because the
S4 is a model within the A4 vehicle
line, production and theft totals have
been combined for the A4 vehicle line
and the theft data has been revised
accordingly. The Audi A4 is now
ranked No. 110 with a theft rate of
1.8970. Additionally, because the S6 is
a model within the A6 vehicle line,
production and theft totals have been
combined for the A6 vehicle line and
the theft data has been revised
accordingly. The Audi A6 vehicle line
is now ranked No. 188 with a theft rate
of 0.6303.

Further review of the final theft list
revealed that the Acura Integra was
erroneously listed. The Acura Integra
was not produced in MY 2002. The
correct name designation for the vehicle
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previously ranked No. 87 (Integra)
should be changed to the Acura RSX
now ranked No. 88. The final theft list
has been revised accordingly.

The following list represents
NHTSA'’s final calculation of theft rates
for all 2002 passenger motor vehicle
lines. This list is intended to inform the

public of calendar year 2002 motor

vehicle thefts of model year 2002
vehicles and does not have any effect on
the obligations of regulated parties
under 49 U.S.C. chapter 331, Theft
Prevention.

FINAL THEFT RATES OF MODEL YEAR 2002 PASSENGER MOTOR VEHICLES STOLEN IN CALENDAR YEAR 2002

2002 theft rate

: Thefts Production :

Number Manufacturer Make/model (line A er 1,000 vehi-

(line) 2002 (Mirs) 2002 | (PEr )
DAIMLERCHRYSLER ..................... CHRYSLER NEON* 1 24 41.6667
DAIMLERCHRYSLER ... DODGE INTREPID ...... 1,657 111,491 14.8622
DAIMLERCHRYSLER ... ... | DODGE STRATUS .. 1,254 106,771 11.7448
SUZUKI .o ESTEEM ..oocovviiieeeeeeee e 108 9,670 11.1686
DAIMLERCHRYSLER ..................... CHRYSLER SEBRING ................... 611 75,163 8.1290
DAIMLERCHRYSLER ... .. | DODGE NEON 959 119,253 8.0417
HONDA ... ACURA NSX ...... 2 254 7.8740
MITSUBISHI ..... .... | MONTERO ..... 206 27,266 7.5552
MITSUBISHI ..o GALANT oo 668 92,948 7.1868
MITSUBISHI ..o MIRAGE .....ooovieeeeeeeeeeeeeee e 60 9,240 6.4935
MITSUBISHI ............... MONTERO SPORT ....cccccceevveienes 350 57,457 6.0915
FORD MOTOR CO. ... FORD F150 PICKUP ........c..cccc....... 27 4,473 6.0362
AUDI oo S8 2 340 5.8824
MITSUBISHI .. ECLIPSE ....ccvveeeeeeeeeee e 239 41,334 5.7822
NISSAN ............ MAXIMA .o 490 86,036 5.6953
KIA MOTORS ............ OPTIMA oo 155 27,593 5.6174
FORD MOTOR CO. ...... FORD ESCORT ...coceeoveeeecieeree. 457 81,672 5.5956
GENERAL MOTORS .... .... | PONTIAC GRAND AM ........cc.c....... 838 154,306 5.4308
DAIMLERCHRYSLER ..................... CHRYSLER SEBRING CONVERT- 251 46,637 5.3820

IBLE.

MITSUBISHI ...coveeieeeeeeceece LANCER .....ocoiieeeeeeeeeeceece e 397 73,991 5.3655
DAIMLERCHRYSLER ... CHRYSLER CONCORDE .............. 194 37,131 5.2247
MITSUBISHI .................. DIAMANTE ...ooiiiiiieceeeeeeece e 96 19,707 4.8714
BMW ..o M3 e 46 9,581 4.8012
DAIMLERCHRYSLER ... CHRYSLER INTREPID ................... 6 1,254 4.7847
TOYOTA .o, COROLLA ..., 690 147,983 4.6627
DAIMLERCHRYSLER ... CHRYSLER 300M .....ccceevveveennnee 167 36,663 4.5550
GENERAL MOTORS .... OLDSMOBILE ALERO ................... 333 79,373 4.1954
KIA MOTORS ............... SPECTRA ..o 298 71,837 4.1483
KIA MOTORS ............... RIO e 227 57,292 3.9622
GENERAL MOTORS .... CHEVROLET CAVALIER ............... 1,017 262,251 3.8780
TOYOTA .o, LEXUS IS .o 93 24,079 3.8623
GENERAL MOTORS .... CADILLAC SEVILLE ......cccveeurene. 97 25,128 3.8602
SUZUKI ..o, VITARA/GRAND .....cccoovveeecieenee 232 60,318 3.8463
NISSAN ...ccooiiiieee SENTRA ..o 434 113,962 3.8083
GENERAL MOTORS .... PONTIAC SUNFIRE .....cc.cceeuvennee. 286 76,445 3.7413
DAIMLERCHRYSLER ... CHRYSLER PROWLER ................. 5 1,348 3.7092
GENERAL MOTORS .... CHEVROLET MONTE CARLO ...... 252 68,570 3.6751
FORD MOTOR CO. ...... LINCOLN TOWN CAR .......ccecvenneee 132 36,635 3.6031
GENERAL MOTORS .... CHEVROLET BLAZER S10/T10 .... 369 103,341 3.5707
GENERAL MOTORS .... CHEVROLET MALIBU .................... 495 144,946 3.4151
GENERAL MOTORS .... CHEVROLET PRIZM ..........ccceuvune.. 96 28,197 3.4046
NISSAN ...coovireeeeee ALTIMA oo 651 192,701 3.3783
HYUNDAI .. ACCENT .o 307 92,157 3.3313
JAGUAR .... XK8 oo 8 2,455 3.2587
MERCEDES-BENZ .... 129 (SL-CLASS) oo 9 2,776 3.2421
NTESTSTAV N INFINITI Q45 ..o 26 8,065 3.2238
MAZDA ....coeeeeeeene MILLENIA ..o 67 20,800 3.2212
DAIMLERCHRYSLER ... ... | DODGE CARAVAN/GRAND .......... 772 241,696 3.1941
ISUZU ..o, TROOPER ....ccovieieeeeee e, 40 12,638 3.1651
GENERAL MOTORS ......ccccceueeueee. OLDSMOBILE AURORA ................ 34 10,861 3.1305
JAGUAR ..o, S-TYPE ..o 38 12,319 3.0847
TOYOTA ..o CELICA ...cccoovveeee 79 25,683 3.0760
FORD MOTOR CO. ...... .... | MERCURY SABLE 322 105,415 3.0546
GENERAL MOTORS .....ccccevvvenen. PONTIAC GRAND PRIX ................ 434 144,654 3.0003
GENERAL MOTORS ......c.cccceeeunene CHEVROLET CAMARO ................ 121 40,383 2.9963
FORD MOTOR CO. ...... FORD FOCUS ......ccooeieieeeieees 753 252,987 2.9764
FORD MOTOR CO. ...... LINCOLN LS ..o 153 51,704 2.9592
GENERAL MOTORS .... CHEVROLET CORVETTE ............. 99 33,586 2.9477
DAEWOO .......ccccvvevrennn LANOS ... 19 6,452 2.9448
DAIMLERCHRYSLER ... CHRYSLER VOYAGER .................. 120 41,348 2.9022
HYUNDALI .....coeviveies SONATA e 225 80,049 2.8108
BMW ......... M5 6 2,181 2.7510
BMW o T e 50 18,222 2.7439
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Continued

2002 theft rate

: Thefts Production :

Number Manufacturer Make/model (line) 2002 (Mir's) 2002 (glgrs 16%)5)“::/22;-
GENERAL MOTORS ......cccccevennene PONTIAC FIREBIRD/FORMULA .... 81 29,687 2.7285
FORD MOTOR CO. ...... FORD TAURUS ......ccoooviiiieee 842 321,556 2.6185
FORD MOTOR CO. ...... MERCURY MOUNTAINEER .......... 196 77,787 2.5197
DAIMLERCHRYSLER ... JEEP CHEROKEE/GRAND ............ 533 211,786 2.5167
HYUNDALI ..o ELANTRA ..o 299 118,962 25134
JAGUAR ..ot XKR oo 4 1,595 2.5078
HONDA ..... PASSPORT ........... 15 5,999 2.5004
TOYOTA .o, TUNDRA PICKUP . 66 26,442 2.4960
GENERAL MOTORS .... .... | BUICK REGAL ...... 95 39,124 2.4282
NISSAN ... INFINITI G20 ..ceeeeieeieeiee e 31 12,788 2.4241
TOYOTA e 4RUNNER .....ccooiiieee 205 85,126 2.4082
GENERAL MOTORS .... OLDSMOBILE INTRIGUE .. 60 25,008 2.3992
TOYOTA .o, LEXUS SC ...oooviiieieenee. 61 25,683 2.3751
GENERAL MOTORS .... BUICK CENTURY ....coovrieriirieienne 331 141,818 2.3340
FORD MOTOR CO. MERCURY GRAND MARQUIS ...... 146 62,648 2.3305
FORD MOTOR CO. ....cceoevereinens FORD EXPLORER .....ccccceevriirinne 1,419 610,268 2.3252
...................... XTERRA ....ccoovreene 231 99,887 2.3126
.......................... 626 ..o 113 49,181 2.2976
GENERAL MOTORS .... CADILLAC DEVILLE ........cccccuvrnene. 209 91,057 2.2953
......................... AERIO ..o 31 13,666 2.2684
......................... ACURA 3.2CL ... 13 5,749 2.2613
GENERAL MOTORS .... SATURNLS ... 191 84,966 2.2480
.......................... PROTEGE .....coovveiieieeee e 219 97,882 2.2374
DAIMLERCHRYSLER ... CHRYSLER PT CRUISER ............. 377 169,559 2.2234
......................... ACURA RSX ..oiiiiieeieeeeeeeeeeee 95 42,809 2.2192
RAV4 e 212 96,489 2.1971
....... AXIOM ......cocceee 40 18,280 2.1882
.................... CAMRY/SOLARA ...... 1,027 472,030 2.1757
MERCEDES-BENZ .... 208 (CLK-CLASS) ...cceovevierirrieene 43 20,199 2.1288
..................... XUB e 5 2,354 2.1240
FORD MOTOR CO. ... FORD RANGER PICKUP ............... 499 238,558 2.0917
KIA MOTORS ............... SPORTAGE ..o 97 46,883 2.0690
DAIMLERCHRYSLER ... JEEP LIBERTY ..ot 429 207,991 2.0626
...................... NUBIRA ..o 11 5,351 2.0557
GENERAL MOTORS .... PONTIAC BONNEVILLE ................ 87 42,664 2.0392
...... C70 . 7 3,454 2.0266
D TP 38 18,842 2.0168
....................... ECHO ..o 65 32,495 2.0003
DAIMLERCHRYSLER ... JEEP WRANGLER .......cccooveiee. 133 66,565 1.9980
......................... FRONTIER PICKUP ....... 181 90,964 1.9898
GENERAL MOTORS .... CADILLAC ELDORADO .......cc...... 14 7,047 1.9867
MERCEDES-BENZ ....... 215 (CL-CLASS) ...ooeoereiiecerieneen 10 5,062 1.9755
MERCEDES-BENZ .... 220 (S-CLASS) ..o 53 26,918 1.9689
................... LEGANZA ............... 11 5,593 1.9667
....................... TACOMA PICKUP .....cccocveiireene 315 162,322 1.9406
GENERAL MOTORS .... CHEVROLET TRACKER ................ 88 45,793 1.9217
.............................. A4/A4 QUATTRO/SA ..o 73 38,482 1.8970
GENERAL MOTORS .... CHEVROLET IMPALA ..o 375 201,467 1.8613
TOYOTA oo LEXUS LS ..o 50 27,162 1.8408
FORD MOTOR CO. ... FORD ESCAPE .....cccccoiiiiiiieieeee. 291 159,322 1.8265
..... INFINITI QX4 ..... 29 15,943 1.8190
SUBARU ... IMPREZA ..o 108 59,391 1.8185
......................... PATHFINDER ......ccocooeiiiiiiiininne 107 59,409 1.8011
GENERAL MOTORS .... CHEVROLET S10/T10 PICKUP ..... 251 139,521 1.7990
.......................... B-SERIES PICKUP ......cccccovcvrinnenne. 40 22,275 1.7957
VOLKSWAGEN ............. GOLF/GTI e 55 31,640 1.7383
GENERAL MOTORS .... CHEVROLET ASTRO VAN ............ 67 38,963 1.7196
......................... S2000 ...eiiiiieie e 17 10,049 1.6917
GENERAL MOTORS .... GMC SONOMA PICKUP ................ 66 39,292 1.6797
ACCORD ...t 702 419,398 1.6738
S40 i 23 13,980 1.6452
MX=5 MIATA ..o 22 13,544 1.6243
S80 i 25 15,851 1.5772
ACURA B2 TL oo 95 60,860 1.5610
RODEO ..o 65 41,996 1.5478
CHRYSLER TOWN & COUNTRY 202 130,937 1.5427

MPV.

CIVIC .o 500 329,778 1.5162
VANDEN PLAS/SUPER V8 ............ 3 1,981 1.5144
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: 2002 theft rate

Number Manufacturer Make/model (line) Thefts Pro,d“Ct'on (per 1,000 vehi-

2002 (Mfr's) 2002 Cles produced)
MERCEDES-BENZ ..........ccccecvnunne. 170 (SLK-CLASS) ..o 12 7,954 1.5087
VOLKSWAGEN ............. v [JETTA 218 144,790 1.5056
GENERAL MOTORS .... SATURN SL 221 148,514 1.4881
GENERAL MOTORS .... .... | CHEVROLET TRAILBLAZER ......... 375 253,249 1.4808
FORD MOTOR CO. ....cccooerrerrrnens MERCURY COUGAR .......c.ccoceruenne. 35 24,485 1.4294
BMW e 146 102,574 1.4234
FORD MOTOR CO. ... 32 22,564 1.4182
PORSCHE ................. 17 12,034 1.4127
TOYOTA .o 25 17,863 1.3995
FORD MOTOR CO. ....cceovvveirenne FORD WINDSTAR VAN .....cccccoeeee. 204 146,274 1.3946
GENERAL MOTORS .......cccocveienne 42 31,913 1.3161
NISSAN ..o 40 30,604 1.3070
PORSCHE ... 13 9,975 1.3033
BMW . 45 39,445 1.2929
MERCEDES-BENZ ..........cccccvneee. 203 (C-CLASS) ..o 91 70,688 1.2873
VOLKSWAGEN ......cccoooinrireinennenn EUROVAN/CAMPER ........cccovvienene 7 5,472 1.2792
AUDI ..o weee | T e 14 11,133 1.2575
JAGUAR .... X-TYPE oot 44 35,659 1.2339
HYUNDAI .. SANTA FE ..ot 99 82,824 1.1953
VOLVO ...... SB0 e 48 40,884 1.1741
JAGUAR ... XIR 1 853 1.1723
TOYOTA .. oo | MR2 SPYDER ....oooeiiiiiiieceeee 6 5,335 1.1246
VOLVO ...cooeviiiieeeen, e | VD e 3 2,680 1.1194
GENERAL MOTORS .... PONTIAC AZTEK ....coovvieiiieee 20 17,886 1.1182
GENERAL MOTORS .... SATURN SC ..o 48 43,213 1.1108
SAAB ... e | 88233 s 20 18,055 1.1077
VOLKSWAGEN ............. oo | CABRIO ..o 13 11,749 1.1065
GENERAL MOTORS .... BUICK LESABRE .......ccccecvininnennee 148 137,737 1.0745
KIA MOTORS ............... SEDONA VAN ..o 53 49,731 1.0657
VOLKSWAGEN ............. PASSAT ..o 99 93,812 1.0553
GENERAL MOTORS .... v | GMC ENVOY .ot 112 108,650 1.0308
MERCEDES-BENZ ....... weer | 210 (E-CLASS) ..oovveiiieeereeeee 31 30,368 1.0208
TOYOTA .o weer | AVALON .o 69 67,772 1.0181
TOYOTA ..o PRIUS .. 23 22,737 1.0116
FORD MOTOR CO. ... LINCOLN CONTINENTAL .............. 19 18,804 1.0104
VOLKSWAGEN ... e | NEW BEETLE ..o 56 56,045 0.9992
TOYOTA ............. oo | SIENNA VAN i 82 85,417 0.9600
NISSAN ..... oo | QUEST VAN oo 20 21,099 0.9479
TOYOTA .......... veer | LEXUS RX oo 69 73,049 0.9446
LAND ROVER ............... ... | FREELANDER .....ccoooiiiiiiienieeene 15 16,268 0.9221
GENERAL MOTORS .... .... | GMC SAFARI VAN ....cccciiiirrnn 9 9,887 0.9103
FORD MOTOR CO. ...... FORD MUSTANG ......cccceovriiriirinnne 705 775,153 0.9095
MAZDA ..o TRIBUTE ..ot 45 49,561 0.9080
GENERAL MOTORS .... OLDSMOBILE BRAVADA .............. 25 28,658 0.8724
HONDA .....ccooviiiiene ACURA 35 RL oo 14 16,449 0.8511
GENERAL MOTORS .... BUICK RENDEZVOUS ............c...... 66 77,573 0.8508
GENERAL MOTORS .... CHEVROLET VENTURE VAN ....... 71 84,116 0.8441
TOYOTA .o HIGHLANDER ......ccoiiiirienienieniee 90 110,530 0.8143
TOYOTA oo LEXUS ES ..o 57 70,517 0.8083
GENERAL MOTORS .... PONTIAC MONTANA VAN ............ 35 45,558 0.7683
VOLVO ...... v | V70 e 9 12,144 0.7411
HONDA ... ceee | ACURA MDX ..o 36 48,998 0.7347
DAIMLERCHRYSLER ... .... | DODGE DAKOTA PICKUP ............ 106 145,238 0.7298
SUBARU .....ccceeiieinne wee. | FORESTER ..o 39 55,114 0.7076
QUANTUM TECH. ..... CHEVROLET CAVALIER ............... 1 1,483 0.6743
FORD MOTOR CO. ... .... | MERCURY VILLAGER VAN ........... 12 18,364 0.6535
AUDI v .... | A6/A6 QUATTRO/S6/AVANT ......... 14 22,212 0.6303
GENERAL MOTORS .... wer | SATURN VUE ..o 21 35,178 0.5970
SUBARU .....cooeviiereens .... | LEGACY/OUTBACK .... 47 88,790 0.5293
MAZDA ..o MPV VAN .. 13 25,122 0.5175
HONDA ..ot INSIGHT ..o 1 2,006 0.4985
FORD MOTOR CO. ... .... | FORD THUNDERBIRD ... 14 28,639 0.4888
BMW . ... | MINI COOPER .....coveieieieiinieene 8 17,033 0.4697
GENERAL MOTORS .... .... | OLDSMOBILE SILHOUETTE VAN 11 23,863 0.4610
HONDA ..o e | CR=V e 62 138,061 0.4491
BMW ...... M/IZ3 e 8 18,768 0.4263
SAAB ...... veee | BB235 e 6 15,339 0.3912
HONDA ..... ... | ODYSSEY VAN ...ooviiiiiiniieeiee 58 148,857 0.3896
VOLVO ..ottt XC ot 8 20,725 0.3860
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Number Manufacturer

Make/model (line)

GENERAL MOTORS
FORD MOTOR CO. ......
ASTON MARTIN

FERRARI ......coeviinee
GENERAL MOTORS

GENERAL MOTORS

LAMBORGHINI ...
LOTUS ..o
MASERATI ....

ROLLS-ROYCE
ROLLS-ROYCE
ROLLS-ROYCE
ROLLS-ROYCE
ROLLS-ROYCE
ROLLS-ROYCE
ROLLS-ROYCE

JAGUAR ...,

MITSUBISHI .........cccouenn

SATURN LW ...
FORD THINK NEIGHBOR ..
VANQUISH
VANTAGE ...

360

CADILLAC FUNERAL COACH/
HEARSE.

MURCIELAGO ...
ESPRIT
COUPE/SPIDER ...
NATIVAZ2
PARK WARD
SILVER SERAPH
BENTLEY ARNAGE ...
BENTLEY AZURE
BENTLEY CONTINENTAL R
BENTLEY CONTINENTAL T ..........
BENTLEY CORNICHE

Thefts Production (zg?% %'Sét \;g}]ei_
2002 (Mfr's) 2002 gles oduoad
produced)
4 11,273 0.3548
2 6,613 0.3024
0 127 0.0000
0 265 0.0000
0 672 0.0000
0 5,085 0.0000
0 687 0.0000
0 1,355 0.0000
0 684 0.0000
0 20 0.0000
0 208 0.0000
0 1,032 0.0000
0 875 0.0000
0 1,000 0.0000
0 98 0.0000
0 100 0.0000
0 492 0.0000
0 1,513 0.0000
0 12 0.0000
0 63 0.0000
0 256 0.0000
0 101 0.0000
0 31 0.0000
0 2 0.0000
0 37 0.0000

1This vehicle was manufactured under the Chrysler nameplate for sale in a U.S. Territory and only (Guam, American Samoa, Puerto Rico) and

the Virgin Islands (St. Thomas and St. Croix).

2This vehicle was manufactured for sale only in Puerto Rico and represents the U.S. version of the Montero Sport line.

Issued on: August 25, 2004.
Stephen R. Kratzke,
Associate Administrator for Rulemaking.
[FR Doc. 04-19962 Filed 8—31-04; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 600, 635, 648, 660, and
679

[Docket No. 040824244-4244-01; 1.D.
052804A]

RIN 0648—-AS44

Fishing Capacity Reduction; Fishing
Capacity Reduction Program for the
Crab Species Covered by the Fishery
Management Plan for the Bering Sea/
Aleutian Islands King and Tanner
Crabs; Implementation of the Shark
Finning Prohibition Act; Atlantic Highly
Migratory Species; Fisheries of the
Northeastern United States; Fisheries
Off West Coast States and in the
Western Pacific; Fisheries of the
Exclusive Economic Zone Off Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMF'S publishes this final
rule to reorganize, by redesignation, its
fishing capacity reduction program
(FCRP) regulations and FCRP fee system
regulations. To accomplish this, it is
also necessary to redesignate regulatory
provisions implementing the Shark
Finning Prohibition Act (Act). The
redesignation involves changing
subparts, renumbering regulatory
provisions, and revising regulatory
references. The substantive provisions
are not changed in any way; only the
old Code of Federal Regulations (CFR)
unit numbers are redesignated with new
CFR unit numbers. Also, one subpart
title and one section title are modified.
Several sections are reserved to ensure
a logical organization. The intent of this
rule is to improve understanding and
ease of use of FCRP regulations, and to
make additional sequential section
numbers available for future FCRP
regulations.

DATES: Effective September 1, 2004.
FOR FURTHER INFORMATION CONTACT:
Robert Gorrell, Office of Sustainable
Fisheries, NMFS headquarters, at 301—
713-2341.

SUPPLEMENTARY INFORMATION:
Electronic Access

This Federal Register document is
also accessible via the Internet at the
Office of the Federal Register’s Web site
at http://www.access.gpo.gov/su-docs/
aces/aces140.html.

Background
FCRP Framework Regulations

NMFS published its framework
regulations for fishing capacity
reduction programs on May 18, 2000 (65
FR 31443) as a new Subpart L—Fishing
Capacity Reduction under Part 600—
Magnuson-Stevens Act Provisions.
These regulations serve as a framework
that may be used in developing future
FCRPs for specific fisheries and include
provisions for fee payment and
collection in repaying reduction loans.
The section numbering of these
framework regulations begins with
§600.1000 and ends with § 600.1017.
The subpart title “Subpart L—Fishing
Capacity Reduction” is being renamed
“Subpart L—Fishing Capacity
Reduction Framework.” Also,
““§600.1018” is being redesignated as
“§600.1103” in a new subpart M
containing specific fishery program
regulations.
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In summary, the new subpart L of part
600 would be organized as follows:

Subpart L—Fishing Capacity
Reduction Framework

§§600.1000-600.1017
current provisions.

Unchanged from

Specific Fishery Program Regulations

The current “Subpart M—Shark
Finning”” will be redesignated as
“Subpart N—Shark Finning”’ to make
room for a new “Subpart M—Specific
Fishery or Program Fishing Capacity
Reduction Regulations.” This new
subpart will contain all FCRP codified
regulations specific to a fishery or
related fisheries, including any FCRP
fee system regulations for which FCRP
regulations were not codified for that
fishery (e.g., the Pacific groundfish
fishing capacity reduction program was
published as a notice (68 FR 42613, July
18, 2003) and not codified, while its fee
collection system will be codified under
subpart M at § 600.1102). The FCRP
regulations in the new subpart M will be
ordered chronologically by section
number. The first section (§ 600.1100)
will be reserved for purpose and scope,
and general information.

The Alaska inshore pollock fee
collection regulations currently
constituting subpart G to Part 679—
Fisheries of the Exclusive Economic
Zone off Alaska of title 50 will be
moved to §600.1101 of the new subpart
M. This was the first fishery-specific
FCRP with codified regulations (65 FR
5281, Feb. 3, 2000; 65 FR 6921, Feb. 11,
2000).

The Pacific groundfish fee collection
regulations (soon to be proposed in the
Federal Register) will be codified under
subpart M at § 600.1102. This would
establish a fee collection system for a
voluntary fishing capacity reduction
program implemented in 2003 for the
Pacific Coast groundfish trawl fishery
(except whiting catcher processors)(68
FR 42613, July 18, 2003).

The Bering Sea and Aleutian Islands
King and Tanner Crab fishing capacity
reduction program regulations (68 FR
69331, December 12, 2003) will be
moved to §600.1103 of the new subpart
M. This was the second fishery-specific
FCRP with codified regulations, but will
potentially be the third fishery to have
a codified fee collection system. The
readministered first referendum was
unsuccessful. Consequently, NMFS sent
a second invitation to bid and a second
bidding form/reduction contract to 281
qualified bidders. Once the second
round of bidding closes on September
24, 2004, NMFS will then hold a second
referendum on the results of the second

round of bidding. Assuming the second
referendum passes, a proposed fee
collection system could be published in
the Federal Register later this year. The
crab fee collection system would be
codified under subpart M at § 600.1104.
In summary, the new subpart M of

part 600 would be organized as follows:

Subpart M—Specific Fishery or
Program Fishing Capacity Reduction
Regulations

§600.1100 General. [Reserved]

§600.1101 Inshore Fee System for
Repayment of the Loan to Harvesters of
Pollock from the Directed Fishing
Allowance Allocated to the Inshore
Component Under Section 206(b)(1) of
the AFA. (Note: §§600.1101(a)—(g) were
moved from subpart G of part 679)

§600.1102 Pacific Groundfish fishing
capacity reduction fee collection system.
[Reserved]

§600.1103 Bering Sea and Aleutian Islands
(BSAI) Crab species program. (Note:
§600.1108 was moved from subpart L of
part 600)

§600.1104 Bering Sea and Aleutian Islands
(BSAI) Crab fee collection system.
[Reserved]

Shark Finning Regulations

The regulatory provisions governing
shark finning that are being
redesignated were published as a final
rule on February 11, 2002 (67 FR 6200).
Those regulations established a new
Subpart M-Shark Finning in 50 CFR part
600 containing §§600.1019 through
600.1023. By beginning the section
numbering sequence with § 600.1019,
subpart M left insufficient room for
Subpart L—Fishing Capacity Reduction
to expand (subpart L ended with
§600.1018). That rule prohibits persons
under U.S. jurisdiction from engaging in
shark finning, possessing shark fins
harvested on board a U.S. fishing vessel
without corresponding shark carcasses,
or landing shark fins harvested without
corresponding carcasses. That shark
finning rule also modified regulations
pertaining to shark conservation and
management for certain shark fisheries
set forth in parts 635 (for Federal
Atlantic Ocean, Gulf of Mexico, and
Caribbean shark fisheries), 648 (for
spiny dogfish fisheries), and 660 (for
fisheries off West Coast states and in the
western Pacific) of title 50 governing
those fisheries. Because references to
shark finning prohibitions in parts 635,
648, and 660 refer to subpart M of part
600, changes to parts 635, 648, and/or
660 are necessary as a result of
redesignating this old subpart M as a
new subpart N beginning with
§600.1200.

In summary, the new subpart N of
part 600 would be organized as follows:

Subpart N—Shark Finning

§§600.1200-600.1204 Unchanged from
current provisions.

Conforming changes will be made by
the Office of the Federal Register to the
Table of Contents for Part 600—
Magnuson-Stevens Act Provisions and
Part 679—Fisheries of the Exclusive
Economic Zone off Alaska.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), has determined
that this final rule is consistent with the
Magnuson-Stevens Fishery
Conservation and Management Act and
other applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B), the AA
finds good cause to waive prior notice
and opportunity for public comment
otherwise required by the section. The
AA finds that prior notice and comment
are unnecessary as this rule has a non-
substantive effect on the public. It
reorganizes, by redesignation, FCRP
regulations, FCRP fee system
regulations, and shark finning
regulations. That redesignation involves
changing subparts, renumbering
regulatory provisions, revising
regulatory references, and reserving
sections. The rule is designed to
improve understanding and ease of use
of FCRP regulations, and to make
additional sequential section numbers
available for future FCRP regulations.
No particular public interest exists in
this final rule for which there is the
need for prior notice and comment.

Because this final rule does not
institute any substantive obligations for
the public, the requirement for a 30-day
delay in the effective date of this action
pursuant to 5 U.S.C. 553(d) does not
apply.

Because prior notice and opportunity
for public comment are not required for
this rule by 5 U.S.C., or any other law,
the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are not applicable.

List of Subjects

50 CFR Part 600
Fisheries, Fishing.

50 CFR Part 635

Fisheries, Fishing, Fishing Vessels,
Foreign Relations, Intergovernmental
relations, Penalties, Reporting and
recordkeeping requirements, Statistics,
Treaties.

50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.
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50 CFR Part 660

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaiian Natives,
Indians, Northern Mariana Islands,
Reporting and recordkeeping
requirements.

50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: August 25, 2004.
William T. Hogarth,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

m For the reasons set out in the preamble,
50 CFR parts 600, 635, 648, 660 and 679
are amended as follows:

m 1. The authority citation for parts 600,
635, 648, 660, and 679 continues to read
as follows:

Authority: 16 U.S.C. 1801 et seq.

PART 600—MAGNUSON-STEVENS
ACT PROVISIONS

Subpart L—Fishing Capacity
Reduction Framework

m 2. The title of subpart L of part 600 is
revised to read as set forth above.

§§600.1019-600.1023 [Redesignated as
§§ 600.1200-600.1204]

m 3. Subpart M (§§600.1019-600.1023)
of part 600 is redesignated as subpart N
(§§ 600.1200-600.1204), as follows:

Part 600, subpart M,

Part 600, subpart N,

old section new section
§600.1019 .....ccccueeeee §600.1200.
§600.1020 ................. §600.1201.
§600.1020(a) §600.1201(a).
§600.1020 §600.1201(b).
§600.1020 §600.1201(c).
§600.1020(d) §600.1201(d).
§600.1021 §600.1202.

§600.1021(a) ...........
§600.1021(D) ...........
§600.1022 .................
§600.1022(a) ...........
§600.1022(b)(1) ........
§600.1022(b)(2) ........

§600.1202(a).
§600.1202(b).
§600.1203.
§600.1203(a).
§600.1203(b)(1).
§600.1203(b)(2).

§600.1023 ................. §600.1204.
§600.1023(a)(1) ........ §600.1204(a)(1).
§600.1023(a)(2) ....... §600.1204(a)(2).
§600.1023(D) ............ §600.1204(b).
§600.1023(C) ........... §600.1204(c).
§600.1023(d) ............ §600.1204(d).
§600.1023(€) ............ §600.1204(e).
§600.1023(f) ............. § 600.1204(f).
§600.1023(g) ............ §600.1204(g).
§600.1023(h) ........... §600.1204(h).
§600.1023(1) ............. §600.1204().
§600.1023()) ............. §600.1204().
§600.1023(K) ............ §600.1204(k).
§600.1023(1) ............. §600.1204().

CHAPTER VI—[AMENDED]

m 4. In 50 CFR Chapter VI, all references
to “§600.1022” are revised to read
““§600.1203.”

m 5. In 50 CFR Chapter VI, all references
to “§600.1023” are revised to read
“§600.1204.”

m 6. A new subpart M for part 600 is
added to read as follows:

Subpart M—Specific Fishery or
Program Fishing Capacity Reduction
Regulations

§600.1100 General [Reserved]

m 7. Section 600.1100 General of part
600, subpart M, is added and reserved.

PART 679—[AMENDED]

Subpart G of Part 679, §§679.70-
679.76—[Redesignated as §600.1101]

m 8. The heading of Subpart G is
redesignated as the heading of
§600.1101.

m 9. Sections 679.70 through 679.76 of
subpart G are redesignated as follows:

Part 679, subpart G, old section

Part 600, subpart M, new section

§679.70 section heading and tEXE ........coiiiiiiiiiieie e

§679.71 section heading .........ccoeeueee.
§679.71(a

2)()(A) .
2)(i)(B) ..
310 {(C) [P

§679.72
§679.72

~T R PR =

S

§600.1101(a) paragraph heading and text.
§600.1101(b) paragraph heading.
§600.1101(b)(1).
§600.1101(b)(2).
§600.1101(b)(3).
§600.1101(b)(4).
§600.1101(b)(5).

§600.1101(c) paragraph heading.
§600.1101(c)(1).
§600.1101(c)(1)(i).
§600.1101(c)(1)(ii).
§600.1101(c)(1)(ii)(A).
§600.1101(c)(1)(ii)(A)(1).
§600.1101(c)(1)(ii)(A)(2).
§600.1101(c)(1)(ii)(A)(3).
§600.1101(c)(1)(ii)(B).
§600.1101(c)(2).
§600.1101(c)(2)(i).
§600.1101(c)(2)(ii).
§600.1101(c)(3).
§600.1101(c)(3)(i).
§600.1101(c)(3)(i)(A).
§600.1101(c)(3)(i)(B).
§600.1101(c)(3)(i)(C).
§600.1101(c)(3)(i)(D).
§600.1101(c)(3)(ii).
§600.1101(c)(3)(ii)(A).
§600.1101(c)(3)(ii)(B).
§600.1101(c)(3)(ii)(C).
§600.1101(c)(3)(ii)(D).
§600.1101(c)(3)(ii)(E).
§600.1101(d) paragraph heading.
§600.1101(d)(1).
§600.1101(d)(2).
§600.1101(d)(3).
§600.1101(d)(4).
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Part 679, subpart G, old section

Part 600, subpart M, new section

§679.74 section heading and text
§679.75 section heading and text
§679.76 section heading

§679.76(8) vvvveeeeeeeeeeeeeeeeeeeeeeeeeeeeseeeee e
§679.76(2)(1) wvveeereeereeereeeeeseeeeeereeeeeeeeeseereeeee
§679.76(8)(2) wvveeoeeveeeereeereeeeeeeeeeeeseeeeereeeeeeee
§679.76(2)(3) wvverrrveereerreeeereeeeereeeeeeeee e
§679.76(2)(4) wvveereeeeeeeeeeereeeeeeeeeeeeeeeeeeeeee e
§679.76(2)(5) wvverrrreeererrreeeereeeeeereeeeeeeeee e
YA R IC [
§679.76(2)(7) wvverereeeeeereeeeeeeeeeeereeeeeeeee e
YA R C 1)
T () R

§600.1101(d)(4)(i)-
§600.1101(d)(4)(i)(A).
§600.1101(d)(4)(i)(B).
§600.1101(d)(4)(i)(C).
§600.1101(d)(4)(i)(D).
§600.1101(d)(4)(i)(E).
§600.1101(d)(4)(i)(F).
§600.1101(d)(4)(i)(G).
§600.1101(d)(4)(i)(H).
§600.1101(d)(4)(i)(I).
§600.1101(d)(4)(ii).
§600.1101(d)(4)(ii)(A).
§600.1101(d)(4)(ii)(B).
§600.1101(d)(4)(ii)(C).
§600.1101(d)(5).
§600.1101(d)(5)(i)-
§600.1101(d)(5)(ii).
§600.1101(d)(5)(iii).
§600.1101(d)(5)(iv).
§600.1101(d)(5)(v).
§600.1101(d)(5)(vi).
§600.1101(d)(5)(vii).
§600.1101(d)(6).
§600.1101(d)(7).
§600.1101(d)(8).
§600.1101(d)(9).
§600.1101(e) paragraph heading and text.
§600.1101(f) paragraph heading and text.
§600.1101(g) paragraph heading.
§600.1101(g)(1).
§600.1101(g)(1)(i)-
§600.1101(g)(1)(ii).
§600.1101(g)(1)(iii).
§600.1101(g)(1)(iv).
§600.1101(g)(1)(v).
§600.1101(g)(1)(vi).
§600.1101(g)(1)(vii).
§600.1101(g)(1)(viii).
§600.1101(g)(2).

CHAPTER VI—[AMENDED]

m 10. In Chapter VI, all references to
“§679.72” are revised to read
“§600.1101(c).”

PART 600—[AMENDED]

§600.1102 Pacific groundfish fee
collection system [Reserved]

W 11. Section 600.1102, Pacific

groundfish fee collection system, of part
600, subpart M, is added and reserved.

§600.1018 [Redesignated as §600.1103]
m 12. Section 600.1018 is redesignated as
§600.1103.

§600.1104 Bering Sea and Aleutian
Islands (BSAI) Crab fee collection system
[Reserved]

m 13. Section 600.1104 Bering Sea and
Aleutian Islands (BSAI) Crab fee

collection system of part 600, subpart M,

is added and reserved.

PART 635—[AMENDED]

§§635.30 and 635.31 [Amended]

m 14. In §§635.30(c)(1) through (3) and
635.31(c)(3) and 635.31(c)(5), all

references to “part 600, subpart M,” or to
“‘part 600 (subpart M),” are revised to
read ‘“‘part 600, subpart N.”

§635.71 [Amended]

m 15.In §635.71(d)(7), references to
““§600.1023” are revised to read
“§600.1204.”

PART 648—[AMENDED]
§648.14 [Amended]

m 16. In §648.14(aa)(4) the reference to
“§§600.1022 and 600.1023” is revised
to read “‘§ § 600.1203 and 600.1204, part
600, subpart N.”

§648.235 [Amended]

m 17.In §648.235(c) the reference to
“part 600, subpart M,” is revised to read
‘‘part 600, subpart N.”

PART 660—[AMENDED]

§660.1 [Amended]

m 18.In § 660.1(c) the reference to “part
600, subpart M,” is revised to read “part
600, subpart N.”

[FR Doc. 04—19866 Filed 8—31—-04; 8:45 am)]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 040429134-4135-01; I.D.
082604A]

Fisheries Off West Coast States and in
the Western Pacific; West Coast
Salmon Fisheries; Inseason Action #9
- Adjustment of the Commercial
Salmon Fishery from Humbug
Mountain, Oregon to the Oregon-
California Border

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
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Atmospheric Administration (NOAA),
Commerce.
ACTION: Closure; request for comments.

SUMMARY: NMFS announces that the
commercial salmon fishery in the area
from the Humbug Mountain, OR to the
Oregon-California Border was modified
to close at midnight on Wednesday,
August 4, 2004. This action was
necessary to conform to the 2004
management goals. The intended effect
of this action is to allow the fishery to
operate within the seasons and quotas
as specified in the 2004 annual
management measures.

DATES: Closure in the area from the
Humbug Mountain, OR to the Oregon-
California Border effective 2359 hours
local time (1.t.), August 4, 2004, after
which the fishery will remain closed
until opened through an additional
inseason action for the west coast
salmon fisheries, which will be
published in the Federal Register, or
until the effective date of the next
scheduled open period announced in
the 2004 annual management measures.
Comments will be accepted through
September 16, 2004.

ADDRESSES: Comments on this action
must be mailed to D. Robert Lohn,
Regional Administrator, Northwest
Region, NMFS, NOAA, 7600 Sand Point
Way N.E., Bldg. 1, Seattle, WA 98115—
0070; or faxed to 206—-526—6376; or Rod
MclInnis, Regional Administrator,
Southwest Region, NMFS, NOAA, 501
W. Ocean Blvd., Suite 4200, Long
Beach, CA 90802-4132; or faxed to 562—
980-4018. Comments can also be
submitted via e-mail at the
2004salmonIA9.nwr@noaa.gov address,
or through the internet at the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments
and include the docket number in the
subject line of the message. Information
relevant to this document is available
for public review during business hours
at the Office of the Regional
Administrator, Northwest Region,
NMFS.

FOR FURTHER INFORMATION CONTACT:
Christopher Wright, 206-526—6140.
SUPPLEMENTARY INFORMATION: The
Regional Administrator modified the
season for the commercial salmon
fishery in the area from the Humbug
Mountain, OR to the Oregon-California
Border to close at midnight on
Wednesday, August 4, 2004. On August
3, 2004, the Regional Administrator
determined that available catch and
effort data indicated that the quota of
2,500 chinook salmon would be reached
by midnight on Wednesday, August 4,

2004. Automatic season closures based
on quotas are authorized by regulations
at 50 CFR 660.409(a)(1).

In the 2004 annual management
measures for ocean salmon fisheries (69
FR 25026, May 5, 2004), NMFS
announced the commercial fishery for
all salmon except coho in the area from
Humbug Mountain, OR to the Oregon-
California Border would open March 15
through May 31; June 1 through the
earlier of June 30 or a 2,600—chinook
quota; July 1 through the earlier of July
31 or a 1,600—chinook quota; August 1
through the earlier of August 29 or a
2,500—chinook quota; and September 1
through the earlier of September 30 or
a 3,000—chinook quota.

The fishery in the area from Humbug
Mountain, OR to the Oregon-California
Border was modified by Inseason Action
14 to close at midnight on Saturday,
June 19, 2004 (69 FR 40817, July 7,
2004) because the available catch and
effort data indicated that the quota of
2,600 chinook salmon had been
achieved.

The fishery in the area from Humbug
Mountain, OR to the Oregon-California
Border was also modified by Inseason
Action 18 to close at midnight on
Monday, July 19, 2004 (69 FR 52449,
August 26, 2004), because the available
catch and effort data indicated that the
quota of 1,600 chinook salmon had been
achieved.

On August 3, 2004, the Regional
Administrator consulted with
representatives of the Pacific Fishery
Management Council and Oregon
Department of Fish and Wildlife by
conference call. Information related to
catch to date, the chinook catch rate,
and effort data indicated that it was
likely that the chinook quota would be
reached by Wednesday, August 4,
20004. As a result, the State of Oregon
recommended, and the Regional
Administrator concurred, that the area
from Humbug Mountain, OR to the
Oregon-California Border close effective
at midnight on Wednesday, August 4,
2004. All other restrictions that apply to
this fishery remained in effect as
announced in the 2004 annual
management measures.

The Regional Administrator
determined that the best available
information indicated that the catch and
effort data, and projections, supported
the above inseason action recommended
by the state. The states manage the
fisheries in state waters adjacent to the
areas of the U.S. exclusive economic
zone in accordance with this Federal
action. As provided by the inseason
notice procedures of 50 CFR 660.411,
actual notice to fishers of the above
described action was given prior to the

date this action was effective by
telephone hotline number 206-526—
6667 and 800—-662-9825, and by U.S.
Coast Guard Notice to Mariners
broadcasts on Channel 16 VHF-FM and
2182 kHz.

This action does not apply to other
fisheries that may be operating in other
areas.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds that good
cause exists for this notification to be
issued without affording prior notice
and opportunity for public comment
under 5 U.S.C. 553(b)(B) because such
notification would be impracticable. As
previously noted, actual notice of this
action was provided to fishers through
telephone hotline and radio notification.
This action complies with the
requirements of the annual management
measures for ocean salmon fisheries (69
FR 25026, May 5, 2004), the West Coast
Salmon Plan, and regulations
implementing the West Coast Salmon
Plan (50 CFR 660.409 and 660.411).
Prior notice and opportunity for public
comment was impracticable because
NMEFS and the state agency have
insufficient time to provide for prior
notice and the opportunity for public
comment between the time the fishery
catch and effort data are collected to
determine the extent of the fisheries,
and the time the fishery closure must be
implemented to avoid exceeding the
quota. Because of the rate of harvest in
this fishery, failure to close the fishery
upon attainment of the quota would
allow the quota to be exceeded,
resulting in fewer spawning fish and
possibly reduced yield of the stocks in
the future. For the same reasons, the AA
also finds good cause to waive the 30—
day delay in effectiveness required
under U.S.C. 553(d)(3).

This action is authorized by 50 CFR
660.409 and 660.411 and is exempt from
review under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: August 27, 2004.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04-19970 Filed 8-31—-04; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031125292-4061-02; 1.D.
082704B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 630 of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area
630 of the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the C season pollock total allowable
catch (TAC) for Statistical Area 630 of
the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), August 29, 2004, 2004,
through 1200 hrs, A.l.t., October 1,
2004.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The C season allowance of the pollock
TAC in Statistical Area 630 of the GOA
is 4,768 metric tons (mt) as established
by the final 2004 harvest specifications
for groundfish of the GOA (69 FR 9261,
February 27, 2004).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS, has determined that the C season
allowance of the pollock TAC in
Statistical Area 630 will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 4,718 mt, and is
setting aside the remaining 50 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 630 of the GOA.

After the effective date of this closure
the maximum retainable amounts at 50
CFR 679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the C season
pollock TAC in Statistical Area 630.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: August 27, 2004.

John H. Dunnigan,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 04-19950 Filed 8-27-04; 3:30 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031125292-4061-02; I.D.
082704A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 620 of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMF'S is prohibiting directed
fishing for pollock in Statistical Area
620 of the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the C season pollock total allowable
catch (TAC) for Statistical Area 620 of
the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), August 29, 2004, through
1200 hrs, A.Lt., October 1, 2004.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The C season allowance of the pollock
TAC in Statistical Area 620 of the GOA
is 3,380 metric tons (mt) as established
by the final 2004 harvest specifications
for groundfish of the GOA (69 FR 9261,
February 27, 2004).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS, has determined that the revised
C season allowance of the pollock TAC
in Statistical Area 620 will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 3,330 mt, and is
setting aside the remaining 50 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 620 of the GOA.

After the effective date of this closure
the maximum retainable amounts at 50
CFR 679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the C season
pollock TAC in Statistical Area 620.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
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the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 27, 2004.
John H. Dunnigan,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 04—19951 Filed 8—27-04; 3:30 pm]
BILLING CODE 3510-22-S
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Proposed Rules

Federal Register
Vol. 69, No. 169

Wednesday, September 1, 2004

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003-NM-119-AD]
RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-10-10, DC—-10-10F,
DC-10-15, DC-10-30, DC-10-30F (KC-
10A, KDC-10), DC-10-40, DC-10-40F,
MD-10-10F, and MD-10-30F

Airplanes; and Model MD-11, and MD-
11F Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Proposed rule; withdrawal.

SUMMARY: This action withdraws a
notice of proposed rulemaking (NPRM)
that proposed a new airworthiness
directive (AD), applicable to certain
McDonnell Douglas airplane models.
That action would have superseded an
existing AD to require that the repetitive
inspections of the numbers 1 and 2
electric motors of the auxiliary
hydraulic pump for electrical resistance,
continuity, mechanical rotation, and
associated airplane wiring resistance/
voltage; and corrective actions, if
necessary; be performed at reduced
intervals. Since the issuance of the
NPRM, the Federal Aviation
Administration (FAA) has determined
that the proposed inspection
requirements are identical to the
inspection requirements of another
existing AD. Accordingly, the proposed
rule is withdrawn.

FOR FURTHER INFORMATION CONTACT: Ken
Sujishi, Aerospace Engineer, Systems
and Equipment Branch, ANM-130L,
FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5353; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
add a new airworthiness directive (AD),

applicable to certain McDonnell
Douglas Model DC-10-10, DC-10-10F,
DC-10-15, DC-10-30, DC-10-30F (KC-
10A, KDC-10), DC-10—40, and DC-10—
40F airplanes; and Model MD-10-10F
and MD-10-30F airplanes, was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on January 22, 2004 (69 FR 3036). The
proposed rule would have superseded
AD 2001-14-08, amendment 39-12319
(66 FR 36441, July 12, 2001), to require
that the repetitive inspections of the
numbers 1 and 2 electric motors of the
auxiliary hydraulic pump for electrical
resistance, continuity, mechanical
rotation, and associated airplane wiring
resistance/voltage; and corrective
actions, if necessary; be performed at
reduced intervals (i.e., from 6,000 flight
hours to 2,500 flight hours). That action
was prompted by a report from Boeing
that the original compliance time was
not adequate, because another incident
of failure of an electric motor of the
auxiliary hydraulic pump had occurred
during the interval between repetitive
inspections. The proposed actions were
intended to prevent various failures of
electric motors of the auxiliary
hydraulic pump and associated wiring,
which could result in fire at the
auxiliary hydraulic pump and
consequent damage to the adjacent
electrical equipment and/or structure.

Actions That Occurred Since the NPRM
Was Issued

Since the issuance of that NPRM, we
issued AD 2004—-05—20, amendment 39—
13515 (69 FR 11504, March 11, 2004),
applicable to certain McDonnell
Douglas Model DC-10-10, DC-10-10F,
DC-10-15, DC-10-30, DC-10-30F (KC—
10A and KDC-10), DC-10-40, and DC—-
10—40F airplanes; Model MD-10-10F
and MD-10-30F airplanes; and Model
MD-11 and MD-11F airplanes. That AD
requires modification of the installation
wiring for the electric motor operated
auxiliary hydraulic pumps in the right
wheel well area of the main landing
gear, and repetitive inspections (at
intervals not to exceed 2,500 flight
hours) of the numbers 1 and 2 electric
motors of the auxiliary hydraulic pumps
for electrical resistance, continuity,
mechanical rotation, and associated
airplane wiring resistance/voltage; and
corrective actions if necessary. That
action was prompted by several reports
of failure of the auxiliary hydraulic

pump systems. The requirements of that
AD are intended to prevent failure of the
electric motors of the hydraulic pump
and associated wiring, which could
result in fire at the auxiliary hydraulic
pump and consequent damage to the
adjacent electrical equipment and/or
structure.

The repetitive inspections required by
AD 2004—-05-20 are identical to those
proposed in the NPRM.
Accomplishment of the modification
and repetitive inspections requirements
of AD 2004-05-20 adequately addresses
the identified unsafe condition.

FAA'’s Conclusions

Upon further consideration, we have
determined that the proposed
inspection requirements of the NPRM
are identical to the inspection
requirements of AD 2004—05-20.
Accordingly, the NPRM is hereby
withdrawn.

Withdrawal of this NPRM constitutes
only such action, and does not preclude
the agency from issuing another action
in the future, nor does it commit the
agency to any course of action in the
future.

Other Relevant Rulemaking

For the reasons discussed previously,
we are also planning on rescinding AD
2001-14-08 in a separate rulemaking
action.

Regulatory Impact

Since this action only withdraws a
notice of proposed rulemaking, it is
neither a proposed nor a final rule and
therefore is not covered under Executive
Order 12866, the Regulatory Flexibility
Act, or DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979).

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Withdrawal

Accordingly, the notice of proposed
rulemaking, Docket 2003-NM-119-AD,
published in the Federal Register on
January 22, 2004 (69 FR 3036), is
withdrawn.



Federal Register/Vol. 69, No. 169/ Wednesday, September 1, 2004 /Proposed Rules

53367

Issued in Renton, Washington, on August
20, 2004.

Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—19925 Filed 8—31-04; 8:45 am)]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 37 and 38
RIN 3038-AC14

Application Procedures for
Registration as a Derivatives
Transaction Execution Facility or
Designation as a Contract Market

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed rules.

SUMMARY: The Commodity Futures
Trading Commission (Commission or
CFTC) is proposing to revise the
application and review procedures for
registration as a Derivatives Transaction
Execution Facility (DTEF) or
designation as a Contract Market (DCM).
Specifically, the Commission is
proposing to eliminate the presumption
of automatic fast-track review of
applications and replace it with the
presumption that all applications will
be reviewed pursuant to the statutory
180-day timeframe and procedures
specified in Section 6(a) of the
Commodity Exchange Act (CEA or Act).
In lieu of the automatic fast-track review
(under which applicants were deemed
to be registered as DTEFs 30 days, or
designated as DCMs 60 days, after
receipt of an application), the
Commission is proposing to permit
applicants to request expedited review
and to be registered as a DTEF or
designated as a DCM by the Commission
not later than 90 days after the date of
receipt of the application. The
Commission is also proposing, among
other things, to more completely
identify application content
requirements; to provide that review
under the expedited review procedures
may be terminated if it appears that the
application is materially incomplete,
raises novel or complex issues that
require additional time for review, or
has undergone substantive amendment
or supplementation during the review
period; to reorganize the paragraphs
being revised; and to eliminate
duplication. The Commission is
proposing these amendments based
upon its experience in processing
applications and in light of
administrative practices that have been

implemented since the rules were first
adopted.

DATES: Comments must be received by
October 1, 2004.

ADDRESSES: Comments should be sent to
the Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581, attention: Office of the
Secretariat. Comments may be sent by
facsimile to (202) 418-5521, or by e-
mail to secretary@cftc.gov. Reference
should be made to “Application
Procedures.” Comments may also be
submitted to the Federal eRulemaking
Portal: http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Duane C. Andresen, Special Counsel,
(telephone (202) 418-5492, e-mail
dandresen@cftc.gov), Division of Market
Oversight, Three Lafayette Centre, 1155
21st Street, NW., Washington, DC
20581. This document is also available
at http://www.regulations.gov.
SUPPLEMENTARY INFORMATION: The
Commission adopted the application
procedures specified in Commission
Regulations 37.5 1 and 38.3 2 for boards
of trade applying to be registered as
DTEFs or designated as DCMs in 2001
when it first implemented the
Commodity Futures Modernization Act
of 2000 (CFMA).3 These procedures
presume that an application will be
submitted and reviewed pursuant to a
fast-track procedure under which a
board of trade is deemed to be
designated as a DCM 60 days after
submitting its application,* or registered
as a DTEF 30 days after submitting its
application,5 unless notified otherwise
during the respective review period.
These fast-track review periods are
substantially shorter than the 180-day
review period specified in Section 6(a)
of the Act for reviewing DCM and DTEF
applications.® The rules provide
procedures for terminating the fast-track
review, including termination by the
Commission if it appears that the
application’s form or substance fails to
meet the requirements of the
Commission’s regulations.?

Among other things, the application
procedures also generally identify
information required to be included in
applications for registration as a DTEF 8

117 CFR 37.5.

217 CFR 38.3.

3 See 66 FR 42256 (August 10, 2001). The CFMA,
Appendix E of Pub. L. 106-554, 114 Stat. 2763,
substantially revised the Commodity Exchange Act
(Act or CEA), 7 U.S.C. § 1 et. seq.

417 CFR 38.3(a)(1).

517 CFR 37.5(b).

6 See 7 U.S.C. 8(a).

717 CFR 37.5(d), 38.3(c).

817 CFR 37.5(b)(1)(iii).

or designation as a DCM,® require that
the applicant support requests for
confidential treatment of information
included in the application with
reasonable justification,? and identify
where additional guidance for
applicants can be found.1? The rules
also provide procedures for the
withdrawal of an application for
registration or vacation of registration as
a DTEF 12 and for the withdrawal of an
application for designation or vacation
of designation as a DCM,'3 and specify
the extent of the delegation of authority
from the Commission to the Director of
the Division of Market Oversight, with
the concurrence of the General Counsel,
with respect to the termination of
expedited review procedures.14

The Commission is proposing to
modify the application procedures in a
number of respects. With respect to the
timeliness of the review of applications
generally, it is proposing to establish the
presumption that all applications are
submitted for review under the 180-day
timeframe specified in Section 6(a) of
the Act.’5 An expedited 90-day review
could be requested by the applicant, in
which case the Commission would
register the applicant as a DTEF or
designate the applicant as a DCM during
or by the end of the 90-day period
unless the Commission terminated the
expedited review for certain specifically
identified reasons. In comparison to the
current rules, the Commission is
proposing to lengthen the expedited
review periods for DCM applications by
30 days and for DTEF applications by 60
days. The Commission believes, based
upon its extensive experience in
processing DCM applications and in
light of certain administrative practices
that have developed since these rules
were first adopted, that these potentially
longer review periods are necessary to
ensure a comprehensive review of
applications and to meet other public
policy objectives.

Specifically, the Commission has
reviewed seven DCM applications under
the fast-track review procedures and
none of these reviews has been
completed within the current fast-track
60-day review period. The applications

917 CFR 38.3(a)(1)(iii).
1017 CFR 37.5(b)(1)(v); 38.3(a)(1)(v).
1117 CFR 37.5(c); 38.3(b).
1217 CFR 37.5(e)
1317 CFR 38.3(d )

1417 CFR 37.5(f); 38.3(e).

15 Under the current rules, DCM and DTEF
applications are routinely reviewed under the fast-
track procedures unless the applicant instructs the
Commission in writing at the time of submission of
the application or during the review period to
review the application pursuant to the time
provisions of and procedures under section 6 of the
Act. See 17 CFR 37.5(b)(1)(vi); 38.3(a)(1)(vi).
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themselves are large and often contain
a number of regulatory and operational
outsourcing agreements, as well as the
technical documents describing
electronic order matching systems.16
The applications frequently need to be
substantially amended or supplemented
in various ways and unfailingly generate
a series of questions by Commission
staff responsible for reviewing the
applications. In addition, a new
Commission policy to promote
transparency in Commission operations,
implemented in August of 2003,
provides for the posting of all such
applications on the Commission’s Web
site for a period of at least 15 days for
public review and comment.1? This has
also lengthened the review process. The
proposed 90-day review period should
provide the Commission with sufficient
time to review these substantial
applications and to respond to any
public comments. The Commission
notes that the proposed 90-day review
period, while longer than the current
fast-track review periods, would
continue to be substantially shorter than
the 180-day review period established
under the Act.18

The Commission also is proposing to
modify its internal processing
procedures under which an applicant
would be registered as a DTEF or
designated as a DCM. Under the
proposal, an applicant would no longer
be deemed to be registered or designated
based upon the passage of time (30 days
for DTEFs, 60 days for DCMs). If the
applicant requested expedited review,
the Commission would take affirmative
action to register or designate the
applicant as a DTEF or DCM,
respectively, subject to conditions if
appropriate, not later than 90 days after
receipt of the application, unless the
Commission terminated the expedited
review. Thus, registration as a DTEF or
designation as a DCM would involve
affirmative action by the Commission,
which would normally be in the form of
issuance of a Commission order. It
should be noted that it would be

16In this regard, the initial application of one
DCM applicant included over 1300 pages of
supporting documents and thereafter the applicant
submitted hundreds of additional pages before
designation.

17 The Commission has recently proposed
revisions to Commission Regulation 40.8 to specify
which portions of an application for registration as
a DTEF or designation as a DCM will be made
public. See 69 FR 44981 (July 28, 2004).

18 Although the Commission has not yet reviewed
an application to become registered as a DTEF
under the fast track procedure, it anticipates that
such an application would likely also be sizeable
and require a similar amount of time to review.
Accordingly, the Commission is proposing to
conform the DTEF expedited review period to that
applicable to DCMs.

possible, under the proposed
procedures, for applicants who submit
applications that are complete and not
amended or supplemented during the
review period to be registered as a DTEF
or designated as a DCM in less than 90
days.

With respect to the termination of
expedited review, the rules provide that
fast-track review may be terminated
because the application’s form or
substance fails to meet the requirements
of part 37 or 38, as appropriate, or upon
written instruction of the applicant
during the review period. Based upon
its experience in reviewing applications
submitted to date and in light of its new
practice of posting all such applications
on the Commission’s Web site for public
review and comment, the Commaission
is proposing to clarify and expand the
rationale for terminating expedited
review. In addition to the reasons for
termination cited above, the
Commission is proposing that the
expedited review period be terminated
if the application is materially
incomplete or, as more fully described
below, undergoes major amendment or
supplementation. The Commission is
also proposing to provide for
termination of expedited review if an
application raises novel or complex
issues that require additional time for
review. This proposal is responsive to
the substantial public interest that the
Commission has witnessed to date with
respect to DCM applications.

The Commission is further proposing
to delete the provision of the rules that
would require the Commission, upon
terminating fast-track review, to
commence a proceeding to deny a DCM
or DTEF application upon the request of
the applicant. This procedure has
proved to be unnecessary to date, and
an analogous procedure is available
under the statutory review procedure.1®
Finally, the Commission is proposing to
amend the expedited review procedures
to expressly provide that expedited
review would be terminated if an
applicant so requests in writing. The
Commission stresses that if expedited
review were terminated for any of the
reasons cited above, the application
would continue to be reviewed pursuant
to the 180-day statutory procedure.

In order to further enhance the
application process, the Commission is
proposing to more completely identify
and expand the information required to
be provided by an applicant under both
the statutory 180-day and the expedited
90-day review procedures. The proposal
clarifies that the rules required to be
included in all applications are those

19 See 7 U.S.C. 8(a)

rules as defined in Commission
Regulation 40.1 and more clearly
identifies the documents required to be
provided pertaining to the applicant’s
legal status and governance structure.
The Commission anticipates that such
documents would include copies of
corporate charters, limited liability
corporation or partnership agreements,
and the like.20

The proposal would make it clear that
all applicants would be required to
submit for review an executed or
executable copy of any agreements or
contracts entered into or to be entered
into by the applicant that enable the
applicant to comply with a requirement
for trading or registration criterion
(DTEFs) or a designation criterion or
core principle (DCMs) and that final,
signed copies of such documents would
be required to be submitted prior to
registration or designation. The initial
application would be required to
include something more than a letter of
intent or draft contract or agreement,
such as a final contract or agreement
signed by at least one of the parties.
While the Commission is cognizant that
applicants generally prefer to defer the
finalization of contracts in order to defer
associated costs until registration or
designation, it must balance that
preference against the assurance that a
contract or agreement will actually be
executed prior to registration or
designation.

With respect to the additional
information that would be required to
be submitted as part of the
application,2? the proposal requires that
applicants submit a “regulatory chart”
that describes the manner in which the
items included in the application enable
the applicant to comply with each
requirement for trading and registration
criterion (DTEFSs) or with each
designation criterion and core principle
(DCMs). The proposal would also
require that the applicant identify any
item included in the application that
raises novel issues and explain how that
item satisfies the requirements for
trading or the registration criteria
(DTEFs) or the designation criteria or
the core principles (DCMs). In addition,
the proposal would require that the
applicant submit a copy of any manual
or other document describing the

20 The proposal adds the requirement that DTEF
application also must include a copy of any
documents describing the applicant’s legal status
and governance structure.

211t should be noted that the “additional
information” referred to herein is additional only in
the sense that the proposal specifically provides
that the information must be included in an
application. In fact, this information has been
requested as part of each of the DCM applications
that have been reviewed to date.
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manner in which the applicant will
conduct trade practice, market, and
financial surveillance. Based upon
experience in reviewing DCM
applications, the Commission
recognizes that this additional
information is necessary for
Commission review of the application
when determining whether the
applicant satisfies the requirements for
trading and registration criteria (DTEF's)
or the designation criteria and core
principles (DCMs). Finally, the proposal
would eliminate the requirement that
the applicant support requests for
confidential treatment of information
included in the application with
reasonable justification. The
Commission believes that the
procedures provided in Commission
Regulation 145.9, Petition for
confidential treatment of information
submitted to the Commission, should be
followed by all applicants.

Under the proposal, the items
required to be included in an
application to be reviewed under the
statutory 180-day review procedures are
identical to those required to be
included in an application to be
reviewed under the expedited review
procedures with the following
exceptions for the expedited review
procedure: (1) An applicant must
request expedited review, and (2) an
application submitted for expedited
review must not be amended or
supplemented by the applicant, except
as requested by the Commission or for
correction of typographical errors,
renumbering or other nonsubstantive
revisions. The proposal provides that
amending or supplementing an
application in a manner that is
inconsistent with the above provision
would result in termination of the
expedited review.

The Commission is also proposing to
modify the delegation of authority
provisions applicable to applications for
registration as a DTEF and for
designation as a DCM. Currently, the
rules provide for the delegation of
authority to the Director of the Division
of Market Oversight, with the
concurrence of the General Counsel, (1)
to terminate the fast-track review of both
types of applications and (2) to
designate an applicant as a DCM subject
to conditions. The Commission is
proposing to modify and standardize the
delegation of authority as it applies to
DTEF and DCM applicants. Thus, under
the proposal, the Commission would
also delegate to the Director of the
Division of Market Oversight, with the
concurrence of the General Counsel, the
authority to stay the running of the 180-
day statutory review period for both

types of applications if they are
materially incomplete, as is provided
under Section 6(a) of the Act. Because
one result of the proposed amendments
would be that registration as a DTEF
and designation as a DCM would
involve affirmative action on the part of
the Commission, the proposal would
rescind the delegation of the authority
to designate the applicant as a DCM
subject to conditions.

Finally, the Commission is proposing
to reorganize the sequence of paragraphs
in the rules where appropriate and to
make minor word changes and deletions
in order to clarify the application
requirements. The Commission is also
proposing to delete certain guidance
regarding applications for designation as
that information duplicates information
available elsewhere in part 38.22

The Commission continues to
encourage applicants to consult with
Commission staff prior to formally
submitting a DTEF or DCM application
to help ensure that an application, once
submitted, will be reviewed in a timely
manner. The Commission encourages
interested parties, particularly prior
applicants, to comment upon these
proposals.

Related Matters

A. The Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., requires Federal
agencies, in promulgating rules, to
consider the impact of those rules on
small entities. The rules adopted herein
would affect DCMs and DTEFs. The
Commission has previously established
certain definitions of small entities to be
used by the Commission in evaluating
the impact of its rules on small entities
in accordance with the RFA.23 In its
previous determinations, the
Commission has concluded that DCMs
and DTEFs are not small entities for the
purpose of the RFA.24

Accordingly, the Commission does
not expect the rules, as proposed herein,
to have a significant economic impact
on a substantial number of small
entities. Therefore, the Chairman, on
behalf of the Commission, hereby
certifies, pursuant to 5 U.S.C. 605(b),
that the proposed amendments will not
have a significant economic impact on
a substantial number of small entities.
The Commission invites the public to
comment on this finding and on its

22 The guidance provided in 17 CFR 38.3(b) is
discussed more completely in Appendices A and B
to part 38.

2347 FR 18618, 18618-21 (Apr. 30, 1982).

2447 FR 18618, 18619 (Apr. 30, 1982) (discussing
DCMs); 66 FR 42256, 42268 (Aug. 10, 2001)
(discussing DTEFs).

proposed determination that the trading
facilities covered by these rules would
not be small entities for purposes of the
RFA.

B. The Paperwork Reduction Act

This proposed rulemaking affects
information-collection requirements. As
required by the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507(d)), the
Commission has submitted a copy of
this section to the Office of Management
and Budget (OMB) for its review.

Collection of Information: Rules
Relating to part 37, Establishing
Procedures for Entities to be Registered
as Derivatives Transaction Execution
Facilities, OMB Control Number 3038—
0053. The proposed rules will not
change the burden previously approved
by OMB. The estimated burden was
calculated as follows:

Estimated number of respondents: 10.

Annual responses by each
respondent: 1.

Total annual responses: 10.

Estimated average hours per response:
200.

Annual reporting burden: 2,000.

Collection of Information: Rules
Relating to part 38, Establishing
Procedures for Entities to Become
Designated as Contract Markets, OMB
Control Number 3038-0052. The
proposed rules will not change the
burden previously approved by OMB.
The estimated burden was calculated as
follows:

Estimated number of respondents: 10.

Annual responses by each
respondent: 1.

Total annual responses: 10.

Estimated average hours per response:
300.

Annual reporting burden: 3,000.

Organizations and individuals
desiring to submit comments on the
information collection requirements
should direct them to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Room 10202, New Executive Office
Building, 725 17th Street, NW.,
Washington, DC 20503; Attention: Desk
Officer for the Commodity Futures
Trading Commission.

The Commission considers comments
by the public on this proposed
collection of information in:

Evaluating whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Commission, including
whether the information will have a
practical use;

Evaluating the accuracy of the
Commission’s estimate of the burden of
the proposed collection of information,
including the validity of the
methodology and assumptions used;
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Enhancing the quality, usefulness,
and clarity of the information to be
collected; and

Minimizing the burden of collecting
information on those who are to
respond, including through the use of
appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses.

OMB is required to make a decision
concerning the collection of information
contained in these proposed regulations
between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. This does not affect the
deadline for the public to comment to
the Commission on the proposed
regulations.

Copies of the information collection
submission to OMB are available from
the CFTC Clearance Officer, 1155 21st
Street, NW., Washington, DC 20581,
(202) 418-5160.

C. Cost Benefit Analysis

Section 15(a) of the Act requires the
Commission to consider the costs and
benefits of its action before issuing a
new regulation under the Act. By its
terms, section 15(a) does not require the
Commission to quantify the costs and
benefits of a new regulation or to
determine whether the benefits of the
proposed regulation outweigh its costs.
Rather, section 15(a) requires the
Commission to “consider the costs and
benefits” of the subject rule.

Section 15(a) further specifies that the
costs and benefits of the proposed rule
shall be evaluated in light of five broad
areas of market and public concern: (1)
Protection of market participants and
the public; (2) efficiency,
competitiveness, and financial integrity
of futures markets; (3) price discovery;
(4) sound risk management practices;
and (5) other public interest
considerations. The Commission may,
in its discretion, give greater weight to
any one of the five enumerated areas of
concern and may, in its discretion,
determine that, notwithstanding its
costs, a particular rule is necessary or
appropriate to protect the public interest
or to effectuate any of the provisions or
to accomplish any of the purposes of the
Act.

The proposed amendments are based
upon past experience in reviewing DCM
applications, and in light of the
Commission’s intention to post all such
applications on its Web site for public
review and comment, and are intended
to facilitate increased flexibility,

consistency and increased public input.
The proposed amendments impose
limited new submission obligations on
entities seeking designation as DCMs or
registration as DTEFs with the
Commission. The proposed
amendments establish the premise that
all designation and registration
applications are to be reviewed under
the statutory 180-day review process
unless otherwise requested and set new
parameters for the expedited review of
such applications and for the
termination of such expedited review.
These parameters create a useful and
forward-looking expedited review
process. Under the proposed rules, the
Commission will review and take
affirmative action upon designation and
registration applications in an
abbreviated time frame that adequately
protects the interests of all market
participants and the public. The
proposed rules establish flexible
expedited review procedures that allow
the Commission to efficiently terminate
expedited review when requested to do
so by the applicant, or when necessary
because of the submission of materially
incomplete, novel or complex, or
substantially amended or supplemented
applications.

After considering these factors, the
Commission has determined to propose
the revisions to parts 37 and 38 set forth
below. The Commission specifically
invites public comment on its
application of the criteria contained in
section 15(a) of the Act for
consideration. Commenters are also
invited to submit any quantifiable data
that they may have concerning the costs
and benefits of the proposed rule with
their comment letters.

List of Subjects

17 CFR Part 37

Commodity futures, Commodity
Futures Trading Commission.

17 CFR Part 38

Commodity futures, Commodity
Futures Trading Commission.

In consideration of the foregoing, and
pursuant to the authority contained in
the Act, and, in particular, sections 2, 3,
4, 4c, 5, 5a and 8a of the Act, the
Commission hereby proposes to amend
chapter I of title 17 of the Code of
Federal Regulations as follows:

PART 37—DERIVATIVES
TRANSACTION EXECUTION
FACILITIES

1. The authority citation for Part 37
continues to read as follows:

Authority: 7 U.S.C. 2, 5, 6, 6¢, 7a and 12a,
as amended by the Commodity Futures

Modernization Act of 2000, Appendix E of
Pub. L. 106554, 114 Stat. 2763 (2000).

2. Revise §37.5 to read as follows:

§37.5 Procedures for registration.

(a) Notification by contract markets.
(1) To operate as a registered derivatives
transaction execution facility pursuant
to Section 5a of the Act, a board of trade
that is designated as a contract market,
which is not a dormant contract market
as defined in Section 40.1 of this
chapter, must:

(i) Notify the Commission of its intent
to so operate by filing with the Secretary
of the Commission at its Washington,
DC, headquarters a copy of the facility’s
rules (as defined in Section 40.1 of this
chapter) or a list of the designated
contract market’s rules that apply to the
operation of the derivatives transaction
execution facility, and a certification by
the contract market that it meets:

(A) The requirements for trading of
Section 5a(b) of the Act; and

(B) The criteria for registration under
Section 5a(c) of the Act.

(ii) Comply with the core principles
for operation under Section 5a(d) of the
Act and the provisions of this part 37.

(2) Before using the notification
procedure of paragraph (a)(1)(i) of this
section for registration as a derivatives
transaction execution facility, a dormant
contract market, as defined in §40.1 of
this chapter, must reinstate its
designation under § 38.3(a)(3) of this
chapter.

(b) Application Procedures—(1)
Statutory (180-day) review procedures.
A board of trade desiring to be
registered as a derivatives transaction
execution facility shall file an
application for registration with the
Secretary of the Commission at its
Washington, DC, headquarters. Except
as provided under the 90-day review
procedures described in paragraph (b)(2)
of this section, the Commission will
review the application for registration as
a derivatives transaction execution
facility pursuant to the 180-day
timeframe and procedures specified in
Section 6(a) of the Act. The Commission
shall approve or deny the application
or, if deemed appropriate, register the
applicant as a derivatives transaction
execution facility subject to conditions.

(i) The applicant must demonstrate
that it satisfies the requirements for
trading and the criteria for registration
of sections 5a(b) and 5a(c) of the Act,
respectively, and the provisions of this
part 37.

(ii) The application must include the
following:

(A) The derivatives transaction
execution facility’s rules (as defined in
§40.1 of this chapter);
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(B) Any technical manuals and other
guides or instructions for users of such
facility, descriptions of any system test
procedures, tests conducted or test
results, descriptions of the trading
mechanism or algorithm used or to be
used by such facility, and contingency
or disaster recovery plans;

(C) A copy of any documents
describing the applicant’s legal status
and governance structure;

(D) An executed or executable copy of
any agreements or contracts entered into
or to be entered into by the applicant,
including partnership or limited
liability company, third-party regulatory
service, or member or user agreements,
that enable or empower the applicant to
comply with a requirement for trading
or a registration criterion (final,
executed copies of such documents
must be submitted prior to registration);

(E) A copy of any manual or other
document describing, with specificity,
the manner in which the applicant will
conduct trade practice, market, and
financial surveillance;

(F) A document that describes the
manner in which the applicable items in
§37.5(b)(1)(ii)(A)—(E) enable or
empower the applicant to comply with
each requirement for trading and
registration criterion (a regulatory
chart); and

(G) To the extent that any of the items
in § 37.5(b)(1)(ii)(A)—(E) raise issues that
are novel, or for which compliance with
a requirement for trading or condition
for registration is not self-evident, an
explanation of how that item and the
application satisfy the requirements for
trading and registration criteria.

(iii) The applicant must identify with
particularity information in the
application that will be subject to a
request for confidential treatment
pursuant to § 145.9 of this chapter.

(2) Ninety-day review procedures. A
board of trade desiring to be registered
as a derivatives transaction execution
facility may request that its application
be reviewed on an expedited basis and
that the applicant be registered as a
derivatives transaction execution
facility not later than 90 days after the
date of receipt of the application for
registration by the Secretary of the
Commission. The 90-day period shall
begin on the first business day (during
the business hours defined in §40.1 of
this chapter) that the Commission is in
receipt of the application. Unless the
Commission notifies the applicant
during the 90-day period that the
expedited review has been terminated
pursuant to § 37.5(c), the Commission
will register the applicant as a
derivatives transaction execution
facility during the 90-day period. If

deemed appropriate by the Commission,
the registration may be subject to such
conditions as the Commission may
stipulate.

(i) The applicant must demonstrate
that it satisfies the requirements for
trading and the criteria for registration
of Sections 5a(b) and 5a(c) of the Act,
respectively, and the provisions of this
part 37;

(ii) The application must include the
items described in Sections 37.5(b)(1)(ii)
and (iii); and

(iii) The applicant must not amend or
supplement the application, except as
requested by the Commission or for
correction of typographical errors,
renumbering or other nonsubstantive
revisions, during the 90-day review
period.

(c) Termination of 90-day review. (1)
During the 90-day period for review
pursuant to paragraph (b)(2) of this
section, the Commission shall notify the
applicant seeking registration that the
Commission is terminating review
under this section, and will review the
application under the 180-day time
period and procedures of Section 6(a) of
the Act, if it appears to the Commission
that the application: (i) is materially
incomplete, (ii) fails in form or
substance to meet the requirements of
this part, (iii) raises novel or complex
issues that require additional time for
review, or (iv) is amended or
supplemented in a manner that is
inconsistent with Section 37.5(b)(2)(iii)
above. The Commission shall also
terminate review under this section if
requested in writing to do so by the
applicant.

(2) The termination notification shall
identify the deficiencies in the
application that render it incomplete,
the manner in which the application
fails to meet the requirements of this
part, the novel or complex issues that
require additional time for review, or
the amendment or supplement that is
inconsistent with § 37.5(b)(2)(iii) above.

(d) Reinstatement of dormant
registration. Before listing products for
trading, a dormant derivatives
transaction execution facility as defined
in §40.1 must reinstate its registration
under the procedures of paragraphs
(a)(1), (b)(1) or (b)(2) of this section;
provided, however, that an application
for reinstatement may rely upon
previously submitted materials that still
pertain to, and accurately describe,
current conditions.

(e) Delegation of authority. (1) The
Commission hereby delegates, until it
orders otherwise, to the Director of the
Division of Market Oversight or such
other employee or employees as the
Director may designate from time to

time, with the concurrence of the
General Counsel or the General
Counsel’s delegate, authority to notify
the applicant seeking registration under
Section 6(a) of the Act that the
application is materially incomplete and
the running of the 180-day period is
stayed or that the 90-day review under
paragraph (b)(2) of this section is
terminated.

(2) The Director may submit to the
Commission for its consideration any
matter that has been delegated in this
paragraph.

(3) Nothing in this paragraph
prohibits the Commission, at its
election, from exercising the authority
delegated in paragraph (e)(1) of this
section.

(f) Request for withdrawal of
application for registration. An
applicant for registration may withdraw
its application submitted pursuant to
paragraphs (b)(1) or (b)(2) of this section
by filing such a request with the
Commission at its Washington, DC,
headquarters. Withdrawal of an
application for registration shall not
affect any action taken or to be taken by
the Commission based upon actions,
activities or events occurring during the
time that the application for registration
was pending with the Commission.

(g) Request for vacation of
registration. A registered derivatives
transaction execution facility may
vacate its registration under Section 7 of
the Act by filing such a request with the
Commission at its Washington, DC,
headquarters. Vacation of registration
shall not affect any action taken or to be
taken by the Commission based upon
actions, activities or events occurring
during the time that the facility was
registered by the Commission.

(h) Guidance for applicants.
Appendix A to this part provides
guidance on how the registration criteria
in Section 5a(c) of the Act can be
satisfied.

PART 38—DESIGNATED CONTRACT
MARKETS

1. The authority citation for part 38
continues to read as follows:

Authority: 7 U.S.C. 2, 5, 6, 6¢, 7 and 12a,
as amended by the Commodity Futures
Modernization Act of 2000, Appendix E of
Pub. L. 106554, 114 Stat. 2763 (2000).

2. Revise § 38.3 to read as follows:

§38.3 Procedures for designation.

(a) Application procedures—(1)
Statutory (180-day) review procedures.
A board of trade desiring to be
designated as a contract market shall file
an application for designation with the
Secretary of the Commission at its
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Washington, DC, headquarters. Except
as provided under the 90-day review
procedures described in paragraph (a)(2)
of this section, the Commission will
review the application for designation
as a contract market pursuant to the
180-day timeframe and procedures
specified in Section 6(a) of the Act. The
Commission shall approve or deny the
application or, if deemed appropriate,
designate the applicant as a contract
market subject to conditions.

(i) The applicant must demonstrate
compliance with the criteria for
designation of Section 5(b) of the Act,
the core principles for operation of
Section 5(d) of the Act and the
provisions of this part 38.

(ii) The application must include the
following:

(A) A copy of the applicant’s rules (as
defined in Section 40.1 of this chapter)
and any technical manuals, other guides
or instructions for users of, or
participants in, the market, including
minimum financial standards for
members or market participants;

(B) A description of the trading
system, algorithm, security and access
limitation procedures with a timeline
for an order from input through
settlement, and a copy of any system
test procedures, tests conducted, test
results and contingency or disaster
recovery plans;

(C) A copy of any documents
describing the applicant’s legal status
and governance structure, including
governance fitness information;

(D) An executed or executable copy of
any agreements or contracts entered into
or to be entered into by the applicant,
including partnership or limited
liability company, third-party regulatory
service, or member or user agreements,
that enable or empower the applicant to
comply with a designation criterion or
core principle (final, executed copies of
such documents must be submitted
prior to designation);

(E) A copy of any manual or other
document describing, with specificity,
the manner in which the applicant will
conduct trade practice, market, and
financial surveillance;

(F) A document that describes the
manner in which the applicable items in
§ 38.3(a)(1)(ii)(A) through (E) enable or
empower the applicant to comply with
each designation criterion and core
principle (a regulatory chart); and

(G) To the extent that any of the items
in § 38.3(a)(1)(ii)(A) through (E) raise
issues that are novel, or for which
compliance with a designation criterion
or a core principle is not self-evident, an
explanation of how that item and the
application satisfy the designation
criteria or the core principles.

(iii) The applicant must identify with
particularity information in the
application that will be subject to a
request for confidential treatment
pursuant to Section 145.9 of this
chapter.

(2) Ninety-day review procedures. A
board of trade desiring to be designated
as a contract market may request that its
application be reviewed on an
expedited basis and that the applicant
be designated as a contract market not
later than 90 days after the date of
receipt of the application for
designation by the Secretary of the
Commission. The 90-day period shall
begin on the first business day (during
the business hours defined in Section
40.1 of this chapter) that the
Commission is in receipt of the
application. Unless the Commission
notifies the applicant during the 90-day
period that the expedited review has
been terminated pursuant to § 38.3(b),
the Commission will designate the
applicant as a contract market during
the 90-day period. If deemed
appropriate by the Commission, the
designation may be subject to such
conditions as the Commission may
stipulate.

(i) The applicant must demonstrate
compliance with the criteria for
designation of section 5(b) of the Act,
the core principles for operation of
section 5(d) of the Act and the
provisions of this part 38;

(ii) The application must include the
items described in §§ 38.3(a)(1)(ii) and
(iii); and

(iii) The applicant must not amend or
supplement the application, except as
requested by the Commission or for
correction of typographical errors,
renumbering or other nonsubstantive
revisions, during the 90-day review
period.

(b) Termination of 90-day review. (1)
During the 90-day period for review
pursuant to paragraph (a)(2) of this
section, the Commission shall notify the
applicant seeking designation that the
Commission is terminating review
under this section, and will review the
application under the 180-day time
period and procedures of Section 6(a) of
the Act, if it appears to the Commission
that the application:

(i) Is materially incomplete,

(ii) Fails in form or substance to meet
the requirements of this part,

(iii) Raises novel or complex issues
that require additional time for review,
or

(iv) Is amended or supplemented in a
manner that is inconsistent with
§38.3(a)(2)(iii) above. The Commission
shall also terminate review under this

section if requested in writing to do so
by the applicant.

(2) The termination notification shall
identify the deficiencies in the
application that render it incomplete,
the manner in which the application
fails to meet the requirements of this
part, the novel or complex issues that
require additional time for review, or
the amendment or supplement that is
inconsistent with § 38.3(a)(2)(iii) above.

(c) Reinstatement of dormant
designation. Before listing or relisting
products for trading, a dormant
designated contract market as defined in
§40.1 of this chapter must reinstate its
designation under the procedures of
paragraph (a)(1) or (a)(2) of this section;
provided, however, that an application
for reinstatement may rely upon
previously submitted materials that still
pertain to, and accurately describe,
current conditions.

(d) Delegation of authority. (1) The
Commission hereby delegates, until it
orders otherwise, to the Director of the
Division of Market Oversight or such
other employee or employees as the
Director may designate from time to
time, with the concurrence of the
General Counsel or the General
Counsel’s delegate, authority to notify
the applicant seeking designation under
Section 6(a) of the Act that the
application is materially incomplete and
the running of the 180-day period is
stayed or that the 90-day review under
paragraph (a)(2) of this section is
terminated.

(2) The Director may submit to the
Commission for its consideration any
matter that has been delegated in this
paragraph.

(3) Nothing in this paragraph
prohibits the Commission, at its
election, from exercising the authority
delegated in paragraph (d)(1) of this
section.

(e) Request for withdrawal of
application for designation. An
applicant for designation may withdraw
its application submitted pursuant to
paragraphs (a)(1) or (a)(2) of this section
by filing such a request with the
Commission at its Washington, DC,
headquarters. Withdrawal of an
application for designation shall not
affect any action taken or to be taken by
the Commission based upon actions,
activities or events occurring during the
time that the application for designation
was pending with the Commission.

(f) Request for vacation of
designation. A designated contract
market may vacate its designation under
Section 7 of the Act by filing such a
request with the Commission at its
Washington, DC, headquarters. Vacation
of designation shall not affect any action
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taken or to be taken by the Commission
based upon actions, activities or events
occurring during the time that the
facility was designated by the
Commission.

(g) Guidance for applicants.
Appendix A to this part provides
guidance on how the criteria for
designation under section 5(b) of the
Act can be satisfied. Appendix B to this
part provides guidance on how the core
principles of section 5(d) of the Act can
be satisfied.

Issued in Washington, DC, this 26th day of
August, 2004, by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 04-19946 Filed 8—-31-04; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-124405-03]
RIN 1545-BC13

Optional 10-Year Writeoff of Certain
Tax Preferences; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking.

SUMMARY: This document contains
corrections to a notice of proposed
rulemaking that was published in the
Federal Register on July 20, 2004 (69 FR
43367), that provides guidance on the
time and manner of making an election
under section 59(e) of the Internal
Revenue Code.

FOR FURTHER INFORMATION CONTACT: Eric
B. Lee (202) 622—3120 (not a toll-free
number).
SUPPLEMENTARY INFORMATION:
Background

The notice of proposed rulemaking
(REG—124405—-03) that is the subject of

this correction is under section 59(e) of
the Internal Revenue Code.

Need for Correction

As published, REG-124405-03
contains errors that may prove to be
misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication of the
notice of proposed rulemaking (REG—
124405-03), that was the subject of FR
Doc. 04—16474, is corrected as follows:

1. On page 43368, column 2, in the
preamble under the paragraph heading
“Explanation of Provisions”, third
paragraph, line 18, the language,
“expenditures subject to the section
59(e)” is corrected to read
“Expenditures subject to the section
59(e) election”.

§1.59-1 [Corrected]

2. On page 43369, column 1, § 1.59—
1(b)(1), line 8, the language, ‘‘the section
59(e) begins. A taxpayer” is corrected to
read ‘“‘the section 59(e) election begins.
A taxpayer”.

3. On page 43369, column 1 §1.59—
1(b)(1), line 19, the language, ““section
59(e) begins. Additionally, the” is
corrected to read ‘“‘section 59(e) election
begins. Additionally, the”.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedure and
Administration).

[FR Doc. 04—19947 Filed 8—-31-04; 8:45 am]
BILLING CODE 4830-01-P

NATIONAL MEDIATION BOARD
29 CFR Part 1210

Administration of Arbitration Programs

AGENCY: National Mediation Board.
ACTION: Notice of proposed rulemaking.

SUMMARY: The National Mediation
Board (NMB) is extending the public
comment period for receipt of
comments on its notice of proposed
rulemaking entitled “Administration of
Arbitration Programs” that was
published in the Federal Register on
August 9, 2004 (69 FR 48177).

DATES: Comments must be in writing
and must be received by September 20,
2004.

ADDRESSES: Submit written comments
to: Roland Watkins, Director of
Arbitration/NRAB Administrator,
National Mediation Board, 1301 K
Street, NW., Suite 250—East,
Washington, DC 20005. Attn: NMB
Docket No. 2003—-01N. You may submit
your comments via letter, or
electronically through the Internet to the
following address: arb@nmb.gov. If you
submit your comments electronically,
please put the full body of your
comments in the text of the electronic
message and also as an attachment
readable in MS Word. Please include
your name, title, organization, postal
address, telephone number, and e-mail
address in the text of the message.
Comments may also be submitted via
facsimile to (202) 692—5086. Please cite

NMB Docket No. 2003—01N in your
comment.

FOR FURTHER INFORMATION CONTACT:
Roland Watkins, NRAB Administrator,
1301 K Street, NW., Suite 250 East,
Washington, DC 20005 (telephone: 202—
692-5000).

SUPPLEMENTARY INFORMATION: On
Monday, August 8, 2004, the National
Mediation Board published a notice of
proposed rulemaking requesting public
comment on the Board’s proposal to
establish a new Part 1210 in its rules
concerning the “Administration of
Arbitration Programs—National
Railroad Adjustment Board (NRAB),
Public Law Boards (PLBs) and Special
Boards of Ad