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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. 98-054-3]
RIN 0579-AB02

Importation of Unmanufactured Wood
Articles From Mexico

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations to add restrictions on the
importation of pine and fir logs and
lumber, as well as other
unmanufactured wood articles, from
Mexican States adjacent to the United
States/Mexico border. This rule requires
that these wood articles meet certain
treatment and handling requirements to
be eligible for importation into the
United States. This action is necessary
to prevent the introduction into the
United States of plant pests, including
forest pests, with unmanufactured wood
articles from Mexico.

DATES: Effective September 27, 2004.

FOR FURTHER INFORMATION CONTACT: Mr.
Hesham Abuelnaga, Import Specialist,
Phytosanitary Issues Management, PPQ,
APHIS, 4700 River Road Unit 140,
Riverdale, MD 20737-1236; (301) 734—
5334.

SUPPLEMENTARY INFORMATION:
Background

The regulations in “Subpart—Logs,
Lumber, and Other Unmanufactured
Wood Articles” (7 CFR 319.40-1
through 319.40-11, referred to below as
the regulations) are intended to mitigate
the plant pest risk presented by the
importation of logs, lumber, and other
unmanufactured wood articles.

The regulations have provided, in
part, that unmanufactured wood articles
may be imported into the United States
from Canada and from Mexican States
adjacent to the United States/Mexico
border® under a general permit, while
unmanufactured wood articles from
Mexican States that are not adjacent to
the United States/Mexico border are
subject to more rigorous requirements.
The less restrictive importation
requirements for unmanufactured wood
articles imported into the United States
from Canada and from Mexican States
adjacent to the United States/Mexico
border were based on the premise that
the forests in the United States share a
common forested boundary with Canada
and adjacent States in Mexico and,
therefore, share, to a reasonable degree,
the same forest pests. However, a Forest
Service pest risk assessment published
in February 1998 showed that a
significant pest risk exists in the
movement of raw wood material into
the United States from the adjacent
States of Mexico.2 This conclusion was
later confirmed by United States
Department of Agriculture (USDA)
inspectors during inspections at ports of
entry along the United States/Mexico
border.

In response to these findings, on June
11, 1999, we published in the Federal
Register (64 FR 31512—-31518, Docket
No. 98-054—-1) a proposal to amend the
regulations by adding restrictions on the
importation of pine and fir logs and
lumber, as well as other
unmanufactured wood articles, from the
northern border States of Mexico. We
proposed to amend the regulations to
provide that pine and fir logs and
lumber, as well as other
unmanufactured wood articles,
imported into the United States from
Mexican States adjacent to the United
States/Mexico border would be subject
to the same requirements as Mexican
States that are not adjacent to the United
States/Mexico border.

1The Mexican States adjacent to the United
States/Mexico border are Baja California Norte,
Chihuahua, Coahuila, Nuevo Leon, Sonora, and
Tamaulipas.

2Copies of “Pest Risk Assessment of the
Importation Into the United States of Unprocessed
Pinus and Abies Logs From Mexico,” may be
obtained from the person listed under FOR FURTHER
INFORMATION CONTACT or viewed on the Internet at
http://www.fpl.fs.fed.us/documnts/fplgtr/
fplgtr104.pdf.

Specifically, for unmanufactured
wood articles from Mexico, we
proposed to limit the scope of the
general permit under § 319.40-3(a) to
cover only the importation, from the
northern border States, of
unmanufactured mesquite wood for
cooking, unmanufactured wood for
firewood, and small, noncommercial
packages of unmanufactured wood for
personal cooking or personal medicinal
purposes. We proposed several
miscellaneous changes, including
requiring that the pressure treatment for
railroad ties required by § 319.40-5(f) be
conducted at a U.S. facility under
compliance agreement with the Animal
and Plant Health Inspection Service
(APHIS); removing the provision in
§ 319.40-3(a) that the importer
document required by that paragraph
must state that the articles have never
been moved outside Canada or the
northern border States of Mexico; and
specifying that an importer document is
necessary only for commercial
shipments of unmanufactured wood
articles imported into the United States
under a general permit.

We also proposed to amend § 319.40—
5 to add methyl bromide fumigation as
an additional treatment option for cross-
ties and pine and fir lumber from all of
Mexico. However, upon further
consideration, we have determined that
it is not necessary to provide for the use
of methyl bromide fumigation for cross-
ties and pine and fir lumber from all of
Mexico. To date, Mexican States that are
not adjacent to the United States/
Mexico border have been able to export
cross-ties and pine and fir lumber to the
United States in accordance with the
existing regulations. Therefore, these
States do not appear to need the
alternative treatment of methyl bromide
fumigation. In contrast, kiln drying
capacity is very limited in the Mexican
States adjacent to the United States/
Mexico border, and we expect that it
will take some time for new kilns to be
built in those States. Given the limited
kiln drying capacity and the fact that all
of the quarantine pests identified in the
pest risk assessment can be mitigated by
methyl bromide fumigation, we believe
it is reasonable to add methyl bromide
fumigation as an alternative treatment
for cross-ties and pine and fir lumber
from Mexican States adjacent to the
United States/Mexico border.
Accordingly, paragraph (1) of § 319.40—
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5 in this final rule adds methyl bromide
fumigation as an alternative treatment
for cross-ties and pine and fir lumber
from Mexican States adjacent to the
United States/Mexico border. In
addition, we have added a footnote to
indicate that cross-ties from these States
may also be imported if pressure treated
with a preservative or heat treated. As
additional kilns are built in the Mexican
States adjacent to the United States/
Mexico border, we expect that kiln
drying will become the preferred
method of treatment because it increases
the commercial value of
unmanufactured wood while satisfying
phytosanitary treatment requirements.

We solicited comments concerning
our proposal for 60 days ending on
August 10, 1999. We received 21
comments by that date. They were from
various timber industry representatives,
environmental groups, State
representatives, and other interested
individuals. Although the commenters
generally supported our efforts to close
a potential pathway for the introduction
of dangerous plant pests into the United
States, some commenters expressed
concern about specific provisions of the
proposal. These are discussed by subject
below.

Lumber and Cross-Ties

Comment: For cross-ties and pine and
fir lumber, APHIS should require
mandatory fumigation immediately
prior to importation and heat or
pressure treatment within 30 days
following importation. The proposal’s
provision to limit treatment only to
methyl bromide fumigation prior to
importation does not adequately address
the pest risk associated with the
importation of these articles.

Response: We do not agree that both
fumigation with methyl bromide and
heat or pressure treatment should be
required as a condition of entry for
cross-ties and pine and fir lumber.
Methyl bromide fumigation was
proposed merely as an alternative
treatment for cross-ties and pine and fir
lumber from Mexico. We are confident
that requiring that lumber and cross-ties
be completely free of bark and treated
with only one of these treatment options
affords the adequate level of pest
protection needed to allow entry of
these articles from Mexican States
adjacent to the United States/Mexico
border.

Comment: The proposed requirements
for lumber and cross-ties from Mexico
should apply to all other countries.

Response: We do not agree that the
proposed alternative methyl bromide
treatment for cross-ties and pine and fir
lumber from Mexico should be

expanded to other countries. Indeed, in
this final rule, we have limited the
proposed alternative methyl bromide
treatment to only cross-ties and pine
and fir lumber from Mexican States
adjacent to the United States/Mexico
border. We proposed methyl bromide
fumigation as an alternative treatment
based upon the results of an extensive
pest risk assessment of wood from
Mexico conducted by the U.S. Forest
Service. All of the quarantine pests
identified in the pest risk assessment
can be mitigated by methyl bromide
fumigation. This is not true for all pests
known to exist in other countries.

Comment: APHIS should require
cross-ties from Mexico imported into
the United States to be treated at the
point of origin in Mexico, not treated
after arrival in the United States. The
provision that allows cross-ties from
Mexico to enter the United States
untreated if they will be treated within
30 days of importation presents a high
pest risk and requires less stringent
importation measures for Mexico than
for other countries with less diverse
populations of forest pests.

Response: The provisions of § 319.40—
5(f) that allow cross-ties to enter the
United States untreated as long as they
are completely free of bark and pressure
treated within 30 days following
importation are not new, nor do they
apply only to cross-ties from Mexico.
Rather, those provisions, since they
became effective on August 23, 1995,
have applied to cross-ties from all
places except places in Asia that are east
of 60° East Longitude and north of the
Tropic of Cancer. Thus, the importation
measures for Mexico are no different
than those for other countries from
which cross-ties may be imported into
the United States.

Consistent with what we discussed in
the proposed rule, we are amending
§319.40-5(f) in this final rule to add the
requirement that the post-importation
pressure treatment for cross-ties be
conducted at a U.S. facility that is
operating under a compliance
agreement.

Comment: APHIS needs to add
provisions to the proposal that will help
prevent lumber and cross-ties imported
by rail or truck from Mexico from being
reinfested, or infesting U.S. forests,
during transport. Such provisions may
include sealed containers, requiring rail
doors to remain closed, and trucks to be
securely covered. The provisions should
apply to movement to and within the
United States.

Response: We believe the
requirements in this rule and the
applicable permits are sufficient to
prevent the reinfestation of articles

treated prior to shipment to the United
States, as well as the infestation of U.S.
forests, during transport. Lumber and
cross-ties treated in Mexico are at low
risk of reinfestation, or infesting U.S.
forests, during transport to and within
the United States. Therefore, there is
little need for additional safeguards.
Moreover, there is reduced risk of
infestation from untreated cross-ties and
lumber from Mexico due to the
requirements for debarking, inspection,
restrictions on commingling of regulated
articles, and direct transport to a
treatment facility.

Comment: It appears that the proposal
would not require an import permit for
cross-ties entering the United States
from Mexico. This is inconsistent with
the current regulations. APHIS should
require an import permit for cross-ties
from Mexico to ensure that APHIS
personnel and State officials can
identify, and place under compliance
agreement, mills that will process the
ties.

Response: This rule amends the
regulations to provide that, with the
exception of certain articles covered by
general permit, unmanufactured wood
articles imported into the United States
from Mexican States adjacent to the
United States/Mexico border are subject
to substantially the same requirements
that apply to those articles imported
from Mexican States that are not
adjacent to the United States/Mexico
border. (We say ‘“‘substantially the
same” due to our inclusion of
fumigation as a treatment option for
cross-ties and pine and fir lumber from
Mexican States adjacent to the United
States/Mexico border; otherwise, the
requirements are the same.) Specifically,
for articles from Mexico, this rule limits
the use of a general permit under
§ 319.40-3(a) to the importation, from
Mexican States adjacent to the United
States/Mexico border, of
unmanufactured mesquite wood for
cooking, unmanufactured wood for
firewood, and small, noncommercial
packages of unmanufactured wood for
personal cooking or personal medicinal
purposes. Accordingly, specific permits
under § 319.40-2(a) will, in fact, be
required for the importation of regulated
articles from Mexico, including cross-
ties.

Comment: According to the proposed
text of § 319.40-5(1), cross-ties from
Mexico may only be imported into the
United States if they are 100 percent
bark-free and have been fumigated
according to the T312 treatment
schedule. APHIS should also allow heat
or pressure treatment of these articles.

Response: We currently allow cross-
ties to be imported from all places,
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except certain places in Asia, if they are
pressure treated with a preservative in
accordance with § 319.40-5(f). In this
final rule, we have amended paragraph
(f) of § 319.40-5 to specify that cross-ties
must be pressure treated “with a
preservative.” This has always been the
way § 319.40-5(f) has been interpreted;
however, we are adding, for clarification
purposes, the words “with a
preservative.” We also currently allow
heat treatment of cross-ties from all
places, in accordance with § 319.40—
7(c). For clarification, we have amended
paragraph (f) of § 319.40-5 in this final
rule to indicate that cross-ties from
Mexico may be imported if pressure
treated with a preservative or heat
treated.

As previously noted, this final rule
provides an alternative treatment for
cross-ties from Mexican States adjacent
to the United States/Mexico border. For
clarification, we have amended
paragraph (1) of § 319.40-5 in this final
rule to indicate that cross-ties from
Mexican States adjacent to the United
States/Mexico border may be imported
if pressure treated with a preservative,
heat treated, or fumigated.

Comment: Do the proposed changes
for lumber apply to finished lumber,
raw lumber, or both?

Response: The regulations do not
define finished or raw lumber. The
regulations in the subpart apply to
regulated articles, including lumber,
that are unprocessed or have received
only primary processing, such as
cleaning (removal of soil, limbs, and
foliage), debarking, rough sawing
(bucking or squaring), rough shaping,
spraying with fungicide or insecticide
sprays, and fumigation. Hence, for
example, the regulations would apply to
commercial types of lumber, such as 2
x 4’s, but would not apply to processed
articles such as plywood or veneer.

Comment: APHIS should require
additional handling measures (besides
segregation from domestic stock) for
U.S. processing mills handling lumber
from Mexico. Such requirements would
help protect forests adjacent to these
processing mills.

Response: Currently, U.S. processing
facilities enter into compliance
agreements. These compliance
agreements specify the requirements
necessary to prevent the spread of plant
pests from the facility.

Methyl Bromide Fumigation

Comment: APHIS should not propose
methyl bromide fumigation as a
treatment option for the importation of
unmanufactured wood articles from
Mexico because there are effective and
available alternative treatments, such as

heat treatment. The continued use of
methyl bromide as a quarantine
treatment to control pests is allowed
under the Montreal Protocol and the
Clean Air Act; however, this does not
necessarily mean that this treatment
should be added as an option when
other effective treatments exist. For
example, Decisions VI/11 and VII/5 of
the Meetings of the Parties to the
Montreal Protocol urge all countries to
refrain from the use of methyl bromide
in quarantine applications and to use
non-ozone depleting technologies
wherever possible. Allowing the use of
methyl bromide for quarantine
treatment of Mexican wood articles
when other effective treatments exist
would be inconsistent with these
decisions.

Response: On January 2, 2003, the
U.S. Environmental Protection Agency
(EPA) published in the Federal Register
a final rule titled “Protection of
Stratospheric Ozone: Process for
Exempting Quarantine and Preshipment
Applications of Methyl Bromide”
which, among other things, sets forth
the parameters for the quarantine
exemption. In that final rule, the EPA
stated that, “For commodities imported
to, exported from, and transported
within the U.S., the exemption for
quarantine applications will apply
when: (1) Methyl bromide is identified
within quarantine regulations as the
unique treatment option for specific
quarantine pests; (2) methyl bromide is
identified within quarantine regulations
as one among a list of treatment options
for specific quarantine pests; and (3)
methyl bromide is required for an
emergency quarantine application” (68
FR 242). We believe that APHIS’
adoption of methyl bromide fumigation
as an alternative treatment for cross-ties
and pine and fir lumber from Mexican
States adjacent to the United States/
Mexico border falls within these
parameters.

APHIS is committed to finding
environmentally acceptable alternative
treatments to methyl bromide
fumigation. However, we are also
committed to fulfilling our certain
obligations under international
agreements to recognize efficacious and
economically feasible quarantine
treatments to control pests. In this
instance, we have determined that
allowing methyl bromide fumigation as
an alternative treatment option for
imported cross-ties and pine and fir
lumber from Mexican States adjacent to
the United States/Mexico border would
provide the necessary level of pest
protection with minimal impact on the
environment.

This determination is supported by an
environmental impact statement (EIS)
titled “Rule for the Importation of
Unmanufactured Wood Articles From
Mexico, With Consideration for
Cumulative Impact of Methyl Bromide
Use,” which considered the potential
cumulative impact on the environment
of methyl bromide use that could result
if the proposed rule was adopted.? The
EIS calculates that a realistic worst case
scenario would be an increase in annual
methyl bromide use of 24 metric tons
(MT) 4 and the emissions from this
increase would be 21 MT, and notes that
24 MT is less than one-tenth of 1
percent of the annual current total
worldwide methyl bromide
consumption (63,960 MT). The EIS
further notes that the actual increase in
methyl bromide use most likely would
be much less than 24 MT because it is
believed that most suppliers of
unmanufactured wood articles from
Mexican border States would choose
heat treatment over methyl bromide
treatment because heat treated wood is
preferred for commercial purposes.

Comment: APHIS needs to assess, not
presume, the efficacy of the proposed
methyl bromide treatments for lumber
and cross-ties from Mexico. One of the
proposed treatment schedules, T404,
was developed to address the pest risk
presented by wood boring insects. Its
efficacy against other pests is unknown.
The other proposed treatment schedule,
T312, was developed to treat logs
infested with oak root fungus. Its
efficacy against other pests is also
unknown. Any assessment of these
proposed treatment schedules should
include an analysis of each treatment’s
effectiveness against a complex of pests
in a variety of hard and soft woods.

Response: Methyl bromide fumigation
has a long history of use for treatment
of logs and other wood articles because
of its high volatility, ability to rapidly
penetrate most materials, and broad
toxicity against a wide variety of plant
pests (all life stages of insects, mites,
and ticks; nematodes, including cysts;
snails and slugs; and fungi, such as oak
wilt fungus). Yet there is little specific

3 Copies of the EIS may be obtained from the
person listed under FOR FURTHER INFORMATION
CONTACT. The EIS may also be viewed on the
Internet at http://www.aphis.usda.gov/ppd/es/
mb.html.

4 The EIS notes that the 1998 environmental
assessment for the proposed rule estimated that the
amount of methyl bromide required to fumigate
wood articles was 72 MT, rather than 24 MT. The
EIS clarifies that the 72 MT figure was based on
potentially fumigating every unmanufactured wood
article imported into the United States from
Mexico, whereas the 24 MT figure is a more likely
estimate of methyl bromide use on unmanufactured
wood articles from only the Mexican border States.
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scientific information available about
the efficacy of methyl bromide
fumigation against many pests and
pathogens.

APHIS’ Plant Protection and
Quarantine (PPQ) Treatment Manual,
which is incorporated by reference in
the regulations, provides two methyl
bromide fumigation schedules for wood
products: T404 and T312. Treatment
schedule T404 is a generic treatment for
general insect control, while treatment
schedule T312 is a more rigorous
treatment that has been demonstrated to
be effective in eradicating oak wilt
disease. This final rule adds methyl
bromide fumigation in accordance with
treatment schedule T312 as an
additional treatment option for
imported cross-ties and pine and fir
lumber from Mexican States adjacent to
the United States/Mexico border;
treatment schedule T404 was not
offered as a treatment option in the
proposed rule and is not included in
this final rule.

We believe that treatment schedule
T312 will be efficacious against all
quarantine pests of concern identified
by the pest risk assessment. We are
confident that this dose will be
sufficient to mitigate any other pests of
concern in or on the wood. This dose of
methyl bromide has been effective in
eradicating oak wilt fungus, and a much
lower dose of methyl bromide
(treatment schedule T404) has been
effective against wood boring insects.

Comment: APHIS needs to develop a
focused program to eliminate the use of
methyl bromide. Currently, APHIS
appears to be more concerned with
economics and the facilitation of
imports to the United States than with
taking a proactive position regarding
methyl bromide. The proposal only
serves to enhance this impression.

Response: Through collaborative
research agreements with the USDA’s
Agricultural Research Service, we
continue to study alternatives to the use
of methyl bromide as a phytosanitary
measure. In recent years, we have
approved several alternative treatments
including hot forced air, hot water
treatment, and irradiation.

Solid Wood Packing Material (SWPM)

As previously noted, this rule amends
the regulations by providing that most
unmanufactured wood articles,
including SWPM, imported into the
United States from Mexican States
adjacent to the United States/Mexico
border are subject to substantially the
same requirements that apply to those
articles imported from Mexican States
that are not adjacent to the United
States/Mexico border. Therefore, under

the regulations, all SWPM entering the
United States from Mexico must now be
totally free from bark and apparently
free from live plant pests or must have
been heat treated, fumigated, or treated
with preservatives (§ 319.40-3(b)).

Comment: APHIS needs to impose
stricter import requirements on SWPM
from Mexico. At the very least, APHIS
should require that all SWPM entering
the United States from Mexico be
debarked before importation. As a more
complete solution, APHIS should adopt
the North American Plant Protection
Organization’s standards for risk
mitigation of SWPM.

Response: As noted in the paragraph
preceding this comment, SWPM from
all areas of Mexico will now have to
satisfy the requirements of § 319.40-
3(b), which provides for debarking and/
or treatment of SWPM as a condition of
entry. These phytosanitary requirements
for the entry of SWPM from Mexico are
consistent with the requirements that
apply to SWPM from the rest of the
world, except for Canada and China.
Nevertheless, we note that on May 20,
2003, we published in the Federal
Register (68 FR 27480-27491, Docket
No. 02—032-2) a proposal to amend the
regulations for the importation of
unmanufactured wood articles to adopt
an international standard entitled
“Guidelines for Regulating Wood
Packaging Material in International
Trade” that was approved by the
Interim Commission on Phytosanitary
Measures of the International Plant
Protection Convention on March 15,
2002.

Comment: APHIS should prohibit,
under the provisions of a gradual phase-
out program, the importation of SWPM
from Mexico. There are alternatives to
SWPM that would not harbor pests.

Response: While a prohibition on
SWPM from Mexico would eliminate
the pest risks associated with those
articles, we cannot justify such a
restrictive measure given the availability
of effective and less restrictive
mitigation measures.

Comment: Additional treatment
options, such as treatment with an EPA-
registered borate product, should be
allowed for SWPM from Mexico. These
products do not affect the strength of the
wood and offer natural protection
against most common wood-destroying
insects and decay fungi when applied
through dip diffusion. Further, due to
their retention in wood, borates provide
protection against reinfestation for the
life of the SWPM.

Response: We do not agree that
treatment with an EPA-registered borate
product should be allowed for SWPM
from Mexico. As noted in the EIS, borate

is a chemical that has been used to
protect lumber from decay, fungi, and
beetles during shipment. Borate
treatments work best when the wood is
kept moist during the diffusion period.
Although generally considered to
diffuse readily into green wood, borate
may not be able to migrate through the
larger dimension materials of less
permeable species in the timeframes
typical of imported wood products.
Furthermore, borate treatments may not
be effective against all life stages of
insects and some fungi.

Comment: For the movement of
certain commodities, such as food,
chemical treatment of SWPM may not
be acceptable to other Federal agencies.
Therefore, it would be best not to allow
the chemical treatment of any SWPM
imported into the United States.

Response: Any treatment of SWPM
must be in accordance with the PPQ
Treatment Manual and any other
applicable Federal laws and regulations,
including the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), as amended.

Comment: SWPM made of reused
wood consistently has a moisture
content of less than 20 percent and,
therefore, greater resistance to pest
infestation. APHIS should allow this
type of SWPM to be marked and be
exempt from the proposed regulations.
This change would be in accordance
with §319.40-3(b)(4)(ii) of the current
regulations.

Response: Current § 319.40-3(b)(4)
contains specific provisions regarding
the importation of pallets moved as
cargo, and thus does not apply to the
SWPM referred to by the commenter.
Because SWPM is very often re-used,
recycled, or remanufactured, the true
origin of any piece of SWPM is difficult
to determine and thus its phytosanitary
status cannot be ascertained. As
previously noted, on May 20, 2003, we
published in the Federal Register (68
FR 27480-27491, Docket No. 02-032-2)
a proposal to amend the regulations for
the importation of unmanufactured
wood articles to adopt an international
standard entitled “Guidelines for
Regulating Wood Packaging Material in
International Trade.”

Comment: The provisions of the
proposed rule that relate to the
importation of SWPM from Mexico are
not cost-effective. The proposed changes
will raise costs for the Mexican business
community and result in Mexico adding
requirements for U.S. exports to that
country, which will mean added costs
for U.S. businesses and U.S. consumers.
This proposal will also result in costly
delays at U.S. ports of entry. Also, if
more contract inspectors are hired to
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meet demand, the proposal could result
in the inconsistent enforcement of
regulatory requirements. Further, this
proposal could result in a shift from
affordable SWPM to non-wood
substitutes, thereby creating potential
environmental and disposal problems
for U.S. businesses. Because whatever
changes APHIS decides to make to the
importation of SWPM from Mexico will
likely be costly and disruptive, a 5-year
phase-in period should be allowed.

Response: This rule amends the
regulations by providing that
unmanufactured wood articles,
including SWPM, imported into the
United States from Mexican States
adjacent to the United States/Mexico
border are subject to substantially the
same requirements that apply to those
articles from Mexican States that are not
adjacent to the United States/Mexico
border. The economic analysis in the
proposed rule noted that a negligible
amount of SWPM that is untreated or
not free of bark has historically entered
the United States from the northern
border States of Mexico. Indeed, the
economic analysis went on to note that
nearly all SWPM from Mexico’s border
States already meets the entry
requirements that will be imposed by
this rule.

Accordingly, we do not anticipate that
this rule will raise costs for the Mexican
business community such that Mexico
will add requirements for U.S. exports
to Mexico, resulting in added costs for
U.S. businesses and consumers.
Furthermore, since nearly all SWPM
from Mexico’s border States already
meets the entry requirements that will
be imposed by this rule, we do not
expect that this rule will result in costly
delays at U.S. ports of entry,
inconsistent enforcement by inspectors,
or the use of non-wood substitutes for
SWPM. Finally, we do not agree that a
5-year phase-in of these regulations is
necessary. As previously noted, nearly
all SWPM from Mexico’s border States
already meets the entry requirements
that will be imposed by this rule.
Therefore, we do not expect that this
rule will be costly and disruptive,
necessitating a 5-year phase-in of the
regulations.

Firewood and Small Quantities of Wood
for Personal Use

Comment: APHIS should ensure that
any commercial or noncommercial
shipments of mesquite wood for cooking
and firewood, and small,
noncommercial shipments of
unmanufactured wood for personal
cooking or medicinal purposes,
imported into the United States under
general permit from Mexico are: From

Mexican border States, inspected for the
presence of dangerous insects, and
subject to appropriate remedial
measures if suspicious organisms are
found.

Response: We agree that it is
important to inspect and determine the
origin of noncommercial shipments of
mesquite wood for cooking and
firewood, and small, noncommercial
shipments of unmanufactured wood for
personal cooking or medicinal purposes.
Accordingly, we have amended
§319.40-3 in this final rule to indicate
that noncommercial shipments would
be subject to inspection and other
requirements of § 319.40-9 and must be
accompanied by an importer document
or oral declaration stating that they are
derived from trees harvested in States in
Mexico adjacent to the United States
border. In the proposed rule, we
acknowledged that it would not be
administratively feasible to require an
importer document for such
noncommercial shipments. However, by
allowing oral declarations, we anticipate
that APHIS will have the resources to
carry out this added requirement. We
note that all shipments are subject to
inspection upon entry into the United
States and mitigation if quarantine
significant pests are intercepted.

Comment: Diseases and insects can be
transported on firewood and small
quantities of wood for personal use.
Therefore, APHIS should not retain
provisions to allow such articles from
Mexico to enter the United States under
general permit.

Response: As noted in the proposed
rule, we do not believe that firewood
and small quantities of unmanufactured
wood for personal use pose a significant
pest risk. Firewood does not pose a
significant pest risk because of its
limited distribution and consumption
near the United States/Mexico border.
Similarly, small, noncommercial
packages of unmanufactured wood to be
used for personal cooking or personal
medicinal purposes does not pose a
significant pest risk because the
packages are limited in quantity and
therefore easily inspected, and likely
will be distributed and consumed near
the border.

Wood Chips

Comment: APHIS should establish
treatment requirements, such as steam
heat or fumigation, for the phytosanitary
treatment of wood chips from Mexico,
as well as wood chips from other
countries.

Response: Such treatment
requirements are already in place.
Specifically, § 319.40-6(c) of the current
regulations contains the entry

requirements, including treatments, for
wood chips from all parts of the world,
except for certain places in Asia.

Systems Approach

Comment: APHIS should use a
systems approach to mitigate the risk of
introducing dangerous pests into the
United States in unmanufactured wood
articles from Mexico. The steps of the
approach could include targeting certain
pests, rather than articles, in Mexico;
establishing programs to control the
presence of these pests in Mexico; and
cooperating with Mexican authorities to
monitor pest outbreaks and to apply
specific measures to prevent the
introduction of these pests into the
United States. Such an approach would
be beneficial to U.S. businesses,
consumers, and forest resources.

Response: We believe the
phytosanitary measures used as entry
requirements for unmanufactured wood
articles afford the United States the
appropriate level of protection against
plant pests and are the least restrictive
of trade. However, we would consider
any specific suggestions for alternative
phytosanitary measures, including a
systems approach, for unmanufactured
wood articles.

Environmental Analysis

Comment: APHIS’ environmental
assessment that accompanied the
proposal omits important information,
uses outdated information to analyze
the proposal’s effects (including the
effects that the methyl bromide
treatment option would have on our
environment), and presents an
inadequate comparison of alternatives.

Response: As noted previously, we
prepared an EIS titled “Rule for the
Importation of Unmanufactured Wood
Articles From Mexico, With
Consideration for Cumulative Impact of
Methyl Bromide Use” following the
publication of the proposed rule to
consider the increase in methyl bromide
use for wood imports from Mexico that
could result from the adoption of the
proposed rule. The focus of the EIS is
the incremental contribution of methyl
bromide use from the proposed action
when added to other methyl bromide
uses for the cumulative impact on the
environment. The EIS discusses
alternatives to the proposed rule, the
environmental consequences of methyl
bromide on the environment, and the
potential cumulative impact of methyl
bromide use associated with the
proposed rule.

Economic Analysis

Comment: It is untrue that the
majority of firms likely to be impacted
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by this rule are located in the
southwestern United States.
Unmanufactured wood articles from
Mexico can be shipped wherever there
is a U.S. market for them.

Response: In our economic analysis,
we did not definitively state that the
majority of small entities likely to be
affected would be located in the
southwestern United States, we only
presumed that would be the case. This
presumption was based on the
geographic proximity of the
southwestern United States to exporting
Mexican border States, and considered
the small fraction of the U.S. supply of
unmanufactured wood articles imported
from Mexico, and the even smaller
percentage originating in the Mexican
border States. If unmanufactured wood
articles from Mexico are shipped
throughout the United States, the effects
on small entities in the United States
would be so spread out as to be
considered negligible.

Miscellaneous

Comment: APHIS should establish
adequate compliance monitoring to
ensure that unmanufactured wood
articles from Mexico entering the United
States under permit to be treated later or
heat treated prior to importation are
indeed treated and handled in
conformance with the regulations.

Response: We believe the current
monitoring program is sufficient to
ensure compliance with the regulations.
For wood articles treated prior to entry,
inspectors review treatment
documentation at the ports of entry for
compliance with the regulations. For
untreated wood articles, inspectors
verify that all applicable requirements
in the regulations have been met and
that all required import documentation
is in order before allowing the articles
to move to approved processing
facilities. An approved processing
facility must enter into a compliance
agreement before it can receive
untreated wood articles from Mexico.
These compliance agreements contain
stipulations relating to proper
compliance with the regulations. The
facilities are inspected prior to entering
into the compliance agreement and
undergo random monitoring visits. All
of these provisions are designed to
ensure compliance with the regulations.

Comment: APHIS should describe
how kiln drying will provide adequate
protection from pest infestation,
particularly fungi.

Response: We are confident that kiln
drying will provide sufficient protection
from pest infestation. The effectiveness
of dry heat against wood boring insects
is well-documented in the Dry Kiln

Operator’s Manual, which is
incorporated by reference in the
regulations, as well as in many
published articles. Moisture reduction,
such as kiln drying, is also effective for
fungi. Since fungi require a moist
environment in which to grow, moisture
reduction deprives the fungi of the
necessary wetness to grow while the
elevated temperature makes it difficult
for fungal spores to survive. Although it
could be argued that heat penetration is
more efficient under moist
environments, we believe that requiring
moist heat would cause damage, such as
warping, to the wood being treated.

Comment: Kiln drying capacity in
Mexico is very limited. Therefore, until
more kiln drying facilities are built in
Mexico, few articles will be able to be
kiln dried there.

Response: Pretreatment of wood
articles by kiln drying is not the only
option allowed under the regulations.
Heat treatments, including kiln drying,
are allowed to be completed after entry
into the United States. Also, this rule
allows methyl bromide fumigation as an
option for imported cross-ties and pine
and fir lumber from Mexican States
adjacent to the United States/Mexico
border.

Comment: Since previous
assumptions of risk levels have been
shown to be in error, it may be time for
APHIS to review the risk associated
with Canadian unmanufactured wood
articles.

Response: Given the pest risk
assessment that found that a significant
pest risk exists in the movement of raw
wood material into the United States
from the adjacent States of Mexico, we
agree that we need to determine the pest
risk associated with unmanufactured
wood articles from Canada.
Accordingly, we have initiated a pest
risk assessment for unmanufactured
wood articles from Canada.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be significant for the
purposes of Executive Order 12866 and,
therefore, has been reviewed by the
Office of Management and Budget.

For this final rule, we have prepared
an economic analysis that provides a
cost-benefit analysis as required by
Executive Order 12866, as well as an
analysis of the potential economic
effects of this rule on small entities as

required by the Regulatory Flexibility
Act. The economic analysis is
summarized below. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT.

We are amending the regulations to
add restrictions on the importation of
pine and fir logs and lumber, as well as
other unmanufactured wood articles,
from the northern border States of
Mexico. This rule requires that these
wood articles meet certain treatment
and handling requirements to be eligible
for importation into the United States.
This action is necessary to prevent the
introduction into the United States of
plant pests, including forest pests, with
unmanufactured wood articles from
Mexico.

Specifically, we are amending the
regulations as follows:

¢ By limiting the applicability of the
general permit in § 319.40-3 for
unmanufactured wood articles from
Mexican States adjacent to the United
States/Mexico border to
unmanufactured mesquite wood for
cooking, unmanufactured wood for
firewood, and small, noncommercial
packages of unmanufactured wood for
personal cooking or personal medicinal
purposes.

¢ By making all other
unmanufactured wood articles imported
from Mexican States adjacent to the
United States/Mexico border subject to
substantially the same entry
requirements that apply to those articles
from the rest of Mexico.

¢ By adding methyl bromide
fumigation as a treatment option for
debarked pine and fir lumber imports
and railroad cross-ties imported from
Mexican States adjacent to the United
States/Mexico border.

Alternatives to the rule would be to
not make any changes at all, prohibit
unmanufactured wood articles from
Mexican States adjacent to the United
States/Mexico border, or not include
methyl bromide fumigation as a
treatment alternative. If the regulations
are left unchanged, pest risks identified
in the Forest Service risk assessment
would not be addressed. Risks to U.S.
agricultural and forestry resources
would remain at their current
unacceptable level. By placing
unmanufactured wood imports from
Mexican States adjacent to the United
States/Mexico border under
substantially the same phytosanitary
restrictions as the rest of Mexico, the
border Mexican States will be able to
continue to export these commodities to
the United States.

Prohibition of unmanufactured wood
imports from Mexican States adjacent to
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the United States/Mexican border
would be inconsistent with APHIS’
position that effective means of pest risk
mitigation are available. Not including
methyl bromide fumigation as a
treatment option could limit
unmanufactured wood imports from
Mexican States adjacent to the United
States/Mexico border if alternative
means of treatment in the region are of
insufficient capacity. Insufficient kiln
drying capacity is possible because
unmanufactured wood articles currently
enter the United States from Mexican
States adjacent to the United States/
Mexico border under general permit and
phytosanitary treatment is not required.
In sum, the amended regulations, in
providing a set of balanced, science-
based requirements in response to
identified pest risks, is the preferred
alternative.

Approximated percentages of
unmanufactured softwood imports that
originate in Mexican States adjacent to
the United States/Mexico border are
used to evaluate the impact of the
regulatory amendments. In its pest risk
assessment, the Forest Service used pine
and fir pests as surrogates for
determining overall pest risks.
Similarly, this analysis focuses on
softwood imports, since they comprise
over 90 percent, by value, of lumber and
wood molding imported by the United
States from Mexico and globally.

Molding is the most significant of
softwood imports from Mexico,
comprising over 60 percent. This
commodity group includes both
manufactured and unmanufactured
articles. Available statistics do not allow
for the two categories of softwood
molding imports to be distinguished.
Since only unmanufactured wood
articles are affected by this rule, two
analyses are performed, one including
and one excluding softwood molding.

We approximate that between 35 and
40 percent, by value, of softwood
articles imported from Mexico originate
in Mexican States adjacent to the United
States/Mexico border. When molding is
not included in the analysis, the total
annual value of articles originating in
Mexican States adjacent to the United
States/Mexico border is about $19.3
million. When softwood molding is
included, the total value is about $53.9
million.

The significance of these values can
be put in perspective by comparing
them to overall U.S. import and supply
levels. Unmanufactured wood articles
include a variety of commodities, but
the main U.S. import, softwood lumber,
provides a reasonable basis for
comparison. Global imports contribute
about one-fourth of the U.S. softwood

lumber supply, and imports from
Mexico comprise about 0.8 percent of
total imports. Thus, Mexico’s share of
the U.S. supply is only about 0.2
percent. Given that about 35 to 40
percent of Mexico’s softwood lumber
shipments to the United States
originates in Mexican States adjacent to
the United States/Mexico border,
shipments from these border Mexican
States represent about 0.3 percent of
softwood lumber imports by the United
States, and less than 0.1 percent of U.S.
supply.

Including softwood molding articles
in the analysis increases the level of
imports from Mexico (and the
approximated import level from
Mexican States adjacent to the United
States/Mexico border) by a factor of
about 2.8. Mexico’s share of U.S.
imports of softwood lumber and
softwood molding is about 2.1 percent.
Shipments from Mexican States
adjacent to the United States/Mexico
border of these principal softwood
articles represent about 0.8 percent of
U.S. imports (35 to 40 percent of 2.1
percent). Since at least some softwood
molding articles are manufactured, this
percentage exceeds the amount of
softwood imports affected by the
regulatory amendments, but serves here
as an upper bound. Thus, between 0.3
percent and 0.8 percent of U.S. imports
of unmanufactured wood articles
originate in Mexican States adjacent to
the United States/Mexico border.

The most common method used to
treat unmanufactured wood articles

entering the United States is kiln drying.

The cost of kiln drying, based on recent
prices for green and kiln-dried framing
lumber in the United States, ranges
between $23 and $30 per thousand
board feet. This cost range is equivalent
to between $9.75 and $12.71 per cubic
meter (m3). Methyl bromide fumigation
costs in the United States average about
$400 to $600 per standard container.
This range in fumigation costs for
lumber shipments, assuming containers
are loaded 80 to 90 percent of capacity,
converts to $6.13 to $10.34 per m3 of
lumber.

Kiln drying and methyl bromide
fumigation costs in Mexico may differ
from those in the United States, but any
difference in the relative costs of the
two treatment methods is not thought to
be significant. APHIS does not know the
extent to which either method will be
used to treat unmanufactured wood
articles imported from Mexican States
adjacent to the United States/Mexico
border. The decision will depend not
only on relative costs, but also on the
value added through kiln drying and on

the availability of kiln drying capacity
in the border Mexican States.

In the United States, kiln-dried
softwood lumber is commercially
preferred, and temperatures attained in
the kiln drying process exceed those
required for heat treatment with
moisture reduction. Kiln drying of
unmanufactured wood imports thus
serves to increase its commercial value
while satisfying phytosanitary treatment
requirements. Importers are likely to
choose kiln drying as the preferred
treatment method when treatment costs
are similar.

The advantage of kiln drying over
methyl bromide fumigation presupposes
sufficient kiln drying capacity within
the region. Kiln drying facilities are not
as likely to be found in Mexican States
adjacent to the United States/Mexico
border as they are in other Mexican
States where phytosanitary treatment of
unmanufactured wood articles exported
to the United States has been required.
Pine and fir lumber imports from
Mexican States adjacent to the United
States/Mexico border would be
constrained if there is insufficient kiln
drying capacity and if heat treatments
with or without moisture reduction
were the only phytosanitary treatment
alternatives (not considering other
options of using kiln drying facilities
elsewhere in Mexico or in the United
States within 30 days following
importation). Inclusion of methyl
bromide fumigation as a treatment
alternative lessens the possibility that
pine and fir lumber imports from
Mexican States adjacent to the United
States/Mexico border may be impeded
due to insufficient kiln drying capacity
in the region, as firms adjust to the new
treatment requirements.

Economic effects of the treatment
requirements for U.S. importers will be
minor, given the small quantity of
unmanufactured wood articles imported
from Mexican States adjacent to the
United States/Mexico border and the
minor costs of treatment. The value of
unmanufactured softwood articles
imported annually from Mexican States
adjacent to the United States/Mexico
border ranges between $19.3 million
and $53.9 million, depending on the
portion of softwood molding that is
unmanufactured. These values represent
from 0.3 to 0.8 percent of the value of
all U.S. imports of these articles.

Costs of kiln drying and methyl
bromide fumigation are small when
compared to the value of the wood
articles treated. The average price of
softwood lumber imported from Mexico
in 1999 and 2000 was about $343 per
m 3. Methyl bromide fumigation costs of
about $6 to $10 per m 3 and kiln drying
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costs of about $10 to $13 per m 3 are
equivalent to about 2 to 4 percent of this
import price. Assuming that treatment
costs are equal to 4 percent of the value
of the commodities imported and that
importers bear the full cost of treatment,
the combined treatment cost for U.S.
importers of unmanufactured wood
articles from Mexican States adjacent to
the United States/Mexico border would
total between $773,000 and $2,157,000
per year, depending on the percentage
of wood molding imports that is
unmanufactured.

This expenditure is an acceptable cost
when one considers possible adverse
impacts for the Nation’s agriculture and
forests if unmanufactured wood articles
are allowed to continue to enter from
Mexican States adjacent to the United
States/Mexico border under general
permit. The possibility of pest
introductions that could cost the United
States tens of millions of dollars a year
necessitates that these imports be
subject to substantially the same
mitigation measures as are required of
unmanufactured wood articles imported
from the rest of Mexico.

As a part of the rulemaking process,
APHIS evaluates whether new
regulations are likely to have a
significant economic impact on a
substantial number of small entities.
Entities that import unmanufactured
wood articles that originate in Mexican
States adjacent to the United States/
Mexico border will be directly affected.
The impact will be the cost of newly
required phytosanitary treatments.

Principal industries affected by the
new regulations will be (by North
American Industry Classification
System category): Sawmills and Wood
Preservation; Lumber, Plywood,
Millwork, and Wood Panel Merchant
Wholesalers; Other Miscellaneous
Durable Goods Merchant Wholesalers;
and Construction of Buildings. The
Small Business Administration has
established criteria for determining
whether an establishment may be
considered small with respect to the
Regulatory Flexibility Act. Nearly all
establishments that will be affected are
small entities.

The impact of additional costs of
treatment for U.S. small entities will be
minor, given that only between 0.3 and
0.8 percent of unmanufactured wood
articles imported by the United States
come from Mexican States adjacent to
the United States/Mexico border, and
costs of treatment are equal to between
2 and 4 percent of the value of the
imported articles. Moreover,
commercial benefits of kiln drying will
be realized when that treatment
alternative is used. A substantial

number of small entities will not be
significantly affected by the regulatory
amendments. Small as well as large U.S.
entities will benefit from reduced risks
of pest introduction.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Use of Methyl Bromide

The United States is fully committed
to the objectives of the Montreal
Protocol, including the reduction and
ultimately the elimination of reliance on
methyl bromide for quarantine and pre-
shipment uses in a manner that is
consistent with the safeguarding of U.S.
agriculture and ecosystems. APHIS
reviews its methyl bromide policies and
their effect on the environment in
accordance with the National
Environmental Policy Act of 1969, as
amended (42 U.S.C. 4321 et seq.) and
Decision XI/13 (paragraph 5) of the 11th
Meeting of the Parties to the Montreal
Protocol, which calls on the Parties to
review their ‘“national plant, animal,
environmental, health, and stored
product regulations with a view to
removing the requirement for the use of
methyl bromide for quarantine and pre-
shipment where technically and
economically feasible alternatives
exist.”

The United States Government
encourages methods that do not use
methyl bromide to meet phytosanitary
standards where alternatives are
deemed to be technically and
economically feasible. In some
circumstances, however, methyl
bromide continues to be the only
technically and economically feasible
treatment against specific quarantine
pests. In addition, in accordance with
Montreal Protocol Decision XI/13
(paragraph 7), APHIS is committed to
promoting and employing gas recapture
technology and other methods
whenever possible to minimize harm to
the environment caused by methyl
bromide emissions.

National Environmental Policy Act

On September 20, 2002, the U.S.
Environmental Protection Agency (EPA)
published in the Federal Register (67
FR 59284-59285) a notice of availability
of the final environmental impact
statement (EIS) titled ‘“Rule for the
Importation of Unmanufactured Wood
Articles From Mexico, With
Consideration for Cumulative Impact of
Methyl Bromide Use.” The EIS
considers the incremental increase in
methyl bromide use for wood imports
from Mexico that could result from our
adoption of the proposed rule as a final
rule.? The EIS was prepared in
accordance with: (1) The National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.), (2) regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Pursuant to the implementing
regulations for NEPA, in cases requiring
an EIS, APHIS must prepare a record of
decision at the time of its decision. This
final rule constitutes the required record
of decision for the EIS.

The NEPA implementing regulations
require that a record of decision state
what decision is being made; identify
alternatives considered in the
environmental impact statement
process; specify the environmentally
preferable alternative; discuss
preferences based on relevant factors—
economic and technical considerations,
as well as national policy
considerations, where applicable; and
state how all of the factors discussed
entered into the decision. In addition,
the record of decision must indicate
whether the ultimate decision has been
designed to avoid or minimize
environmental harm and, if not, why
not.

The Decision

APHIS has decided, in this final rule,
to amend its regulations to provide that
pine and fir logs and lumber, as well as
other unmanufactured wood articles,
imported into the United States from

5 Copies of the EIS are available for public
inspection at USDA, room 1141, South Building,
14th Street and Independence Avenue SW.,
Washington, DC, between 8 a.m. and 4:30 p.m.,
Monday through Friday, except holidays. Persons
wishing to inspect copies are requested to call
ahead on (202) 690-2817 to facilitate entry into the
reading room. In addition, the EIS may be viewed
on the Internet at http://www.aphis.usda.gov/ppd/
es/mb.html, and copies may be obtained by writing
to the individual listed under FOR FURTHER
INFORMATION CONTACT.
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Mexican States adjacent to the United
States/Mexico border will be subject to
substantially the same requirements as
Mexican States not adjacent to the
United States. Methyl bromide
fumigation has been added as an
optional treatment for railroad cross-ties
and pine and fir lumber from Mexican
States adjacent to the United States/
Mexico border.

Alternatives Considered in the Impact
Statement Process

The EIS, which focuses mainly on
cumulative effects of methyl bromide
use, considers a reasonable range of
alternatives, including: (1) No action,
essentially maintaining the exemption
from treatment requirements for
importation of unmanufactured wood
articles from Mexican States that border
the United States, (2) removal of the
Mexican border State exemption,
requiring the same treatments for
similar commodities as non-border
Mexican States, (3) permitting use of
methyl bromide as a treatment option
for railroad cross-ties and pine and fir
lumber from Mexico, (4) a combination
of alternatives (2) and (3), above, and (5)
prohibiting the importation of
unmanufactured wood articles from
Mexico.

Environmentally Preferable Alternative

The environmentally preferable
alternative would be to prohibit
importation of unmanufactured wood
articles from Mexico, which would
virtually eliminate all associated pest
risks, as well as the need to use methyl
bromide. However, APHIS believes that
this alternative would be more trade
restrictive than necessary to prevent the
introduction into the United States of
plant pests from Mexico.

Preferences Among Alternatives

There is a preference for the approach
taken in this final rule, which we adopt
herein (alternative (4), above). Among
all of the alternatives considered, APHIS
believes that this alternative best
satisfies all of our international and
domestic obligations, including the
North American Free Trade Agreement
(NAFTA), the Montreal Protocol, the
Plant Protection Act (PPA), NEPA, and
the Clean Air Act.

Factors in the Decision

APHIS is guided by the PPA, under
which the detection, control,
eradication, suppression, prevention,
and retardation of the spread of plant
pests or noxious weeds have been
determined by Congress to be necessary
and appropriate for the protection of the
agriculture, environment, and economy

of the United States. The PPA also has
been designed to facilitate exports,
imports, and interstate commerce in
agricultural products and other
commodities. In order to achieve these
objectives, use of pesticides, including
methyl bromide, has often been
prescribed.

Methyl bromide is an ozone depleting
substance that is strictly regulated under
the Montreal Protocol and the Clean Air
Act. While the goal of these authorities
and agreements is to limit and
ultimately phase out all ozone depleting
substances, certain exemptions and
exclusions are recognized, including an
exemption for methyl bromide use for
plant quarantine and pre-shipment
purposes, including the purposes
provided for in this final rule. The
exemption is not unconditional,
however. The United States, like other
signatories to the Montreal Protocol,
must review its national plant health
regulations with a view to removing the
requirement for the use of methyl
bromide for quarantine and
preshipment application where
technically and economically feasible
alternatives exist.

By authorizing and encouraging
limited use of methyl bromide—only so
much as is necessary to meet the
mandates of the PPA—for imports from
Mexican border States, the Agency is
achieving the purposes of its enabling
legislation, while promoting the goals of
the Montreal Protocol, the Clean Air
Act, NEPA, and other applicable
authorities or agreements.

Avoid or Minimize Environmental Harm

The environment can be harmed by
using methyl bromide, in which case
recovery of the ozone layer may be
delayed, or by not using methyl
bromide, in which case agriculture and
forested ecosystems, among other
aspects of environmental quality, could
be devastated. By assuring that use of
methyl bromide is limited only to those
situations in which substitute materials
are not available and only in those
amounts necessary to eliminate pest
threats to agriculture and ecosystems,
the Agency strikes a proper balance in
its efforts to minimize environmental
harm. APHIS is committed to
monitoring these efforts through the
NEPA process, and otherwise. (See, for
example, the final EIS titled
“Importation of Solid Wood Packing
Material, Final Environmental Impact
Statement” for which a notice of
availability was published in the
Federal Register (68 FR 54900-54901)
on September 19, 2003.) Furthermore,
where appropriate, measures—gas
recapture technology, for example—to

minimize harm to environmental
quality caused by methyl bromide
emissions have been, and will continue
to be, put in place by APHIS.

Other

Methyl bromide used in quarantine
applications prescribed by the United
States contributes just a small fraction of
total anthropogenic bromine released
into the atmosphere. Nevertheless, the
Montreal Protocol is action-forcing in
the sense that signatories must review
their national plant health regulations
with a view to finding alternatives to
exempted uses of methyl bromide. The
EPA has also cautioned that, regardless
of the incremental contribution, it is
important to recognize that any
additional methyl bromide releases
would delay recovery of the ozone layer.

A considerable amount of research
and development on methyl bromide
alternatives has been conducted within
the USDA and continues today. Under
the Clean Air Act, EPA has also
established a program to identify
alternatives to ozone depleting
substances, including methyl bromide.
But EPA’s listing of an acceptable
alternative does not always adequately
address its suitability for a particular
use. We must not put agriculture and
ecosystems at risk based on unproven
technology.

APHIS is firmly committed to the
objectives of the Montreal Protocol to
reduce and ultimately eliminate reliance
on methyl bromide for quarantine uses,
consistent with its responsibilities to
safeguard this country’s agriculture and
ecosystems. Searching for cost-effective
alternatives to major quarantine and
pre-shipment uses of methyl bromide,
then, is an Agency—indeed, a
worldwide—priority. In order to achieve
the twin objectives of reducing and
ultimately eliminating methyl bromide
emissions while safeguarding
agriculture and ecosystems in the most
expeditious, cost-effective way possible,
research, developmental, and testing
efforts within the Federal Government
must be closely coordinated. APHIS is
determined to cooperate actively with
the Agricultural Research Service, EPA,
the Office of Management and Budget,
and others involved in this effort to find
effective alternatives to quarantine
methyl bromide uses.

In a letter dated October 25, 2002,
EPA stated that it has no objections to
the alternative selected by APHIS.
Copies of the EPA letter may be
obtained from the person listed under
FOR FURTHER INFORMATION CONTACT.
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Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0049.

Government Paperwork Elimination
Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this rule, please contact Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734-7477.

List of Subjects in 7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Logs, Nursery stock, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Rice, Vegetables.

m Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319-FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450 and 7701-7772; 21
U.S.C. 136 and 136a; 7 CFR 2.22, 2.80, and
371.3.

§319.40-2 [Amended]

m 2. Section 319.40-2 is amended by
adding, at the end of the section, the
following:

“(Approved by the Office of Management and
Budget under control number 0579-0049)".

m 3. Section 319.40-3 is amended as
follows:

m a. By revising paragraph (a) to read as
set forth below.

m b. By adding, at the end of the section,
the following:

“(Approved by the Office of Management and
Budget under control number 0579-0049)".

§319.40-3 General permits; articles that
may be imported without a specific permit;
articles that may be imported without either
a specific permit or an importer document.
(a) Canada and Mexico. (1) The
following articles may be imported into
the United States under general permit:
(i) From Canada: Regulated articles,
other than regulated articles of the

subfamilies Aurantioideae, Rutoideae,
and Toddalioideae of the botanical
family Rutaceae; and

(ii) From States in Mexico adjacent to
the United States: Commercial and
noncommercial shipments of mesquite
wood for cooking; commercial and
noncommercial shipments of
unmanufactured wood for firewood; and
small, noncommercial packages of
unmanufactured wood for personal
cooking or personal medicinal purposes.

(2) Commercial shipments allowed in
paragraph (a)(1) of this section are
subject to the inspection and other
requirements in § 319.40-9 and must be
accompanied by an importer document
stating that they are derived from trees
harvested in Canada or States in Mexico
adjacent to the United States border.

(3) Noncommercial shipments
allowed in paragraph (a)(1) of this
section are subject to inspection and
other requirements of § 319.40-9 and
must be accompanied by an importer
document or oral declaration stating
that they are derived from trees
harvested in Canada or States in Mexico
adjacent to the United States border.

* * * * *

§319.40-4 [Amended]

m 4. Section 319.40—4 is amended by
adding, at the end of the section, the
following:

“(Approved by the Office of Management and
Budget under control number 0579-0049)".

m 5. Section 319.40-5 is amended as
follows:

m a. By revising paragraph (f) to read as
set forth below.

m b. By adding a new paragraph (1) to
read as set forth below.

m c. By adding, at the end of the section,
the following:

“(Approved by the Office of Management and
Budget under control numbers 0579-0049
and 0579-0135)".

§319.40-5 Importation and entry
requirements for specified articles.
* * * * *

(f) Cross-ties (railroad ties) from all
places, except places in Asia that are
east of 60° East Longitude and north of
the Tropic of Cancer, may be imported
if completely free of bark and
accompanied by an importer document
stating that the cross-ties will be
pressure treated with a preservative
within 30 days following the date of
importation at a U.S. facility under
compliance agreement. Cross-ties
(railroad ties) may also be imported if
heat treated in accordance with
§319.40-7(c).

* * * * *

(1) Cross-ties (railroad ties) and pine
and fir lumber from Mexican States
adjacent to the United States/Mexico
border.? Cross-ties (railroad ties) 8
inches or less at maximum thickness
and lumber derived from pine and fir
may be imported from Mexican States
adjacent to the United States/Mexico
border into the United States if they:

(1) Originate from Mexican States
adjacent to the United States/Mexico
border;

(2) Are 100 percent free of bark; and
(3) Are fumigated prior to arrival in
the United States. The regulated article

and the ambient air must be at a
temperature of 5 °C or above throughout
fumigation. The fumigation must be
conducted using schedule T312
contained in the Treatment Manual. In
lieu of the schedule T312 methyl
bromide concentration, fumigation may
be conducted with an initial methyl
bromide concentration of at least

240 g/m3 with exposure and
concentration levels adequate to provide
a concentration-time product of at least
17,280 gram-hours calculated on the
initial methyl bromide concentration.

§319.40-6 [Amended]

m 6. Section 319.40-6 is amended by
adding, at the end of the section, the
following:

“(Approved by the Office of Management and
Budget under control number 0579-0049)".

§319.40-7 [Amended]

m 7. Section 319.40-7 is amended by
adding, at the end of the section, the
following:

“(Approved by the Office of Management and
Budget under control number 0579-0049)".

§319.40-8 [Amended]

m 8. Section 319.40-8 is amended by
adding, at the end of the section, the
following:

“(Approved by the Office of Management and
Budget under control number 0579-0049)".

§319.40-9 [Amended]

m 9. Section 319.40-9 is amended as
follows:

m a. By redesignating footnotes 3 and 4
as footnotes 4 and 5, respectively.

m b. By adding, at the eng of the section,
the following:

“(Approved by the Office of Management and
Budget under control number 0579-0049)”.
§319.40-10 [Amended]

m 10.In § 319.40-10, footnote 5 is
redesignated as footnote 6.

3 Cross-ties (railroad ties) may also be imported in
accordance with paragraph (f) of this section, or
may be imported if heat treated in accordance with
§319.40-7(c).
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Done in Washington, DG, this 20th day of
August 2004.

Bill Hawks,

Under Secretary for Marketing and Regulatory
Programs.

[FR Doc. 04-19519 Filed 8-25-04; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 78
[Docket No. 01-015-2]

Brucellosis in Cattle; State and Area
Classifications; Missouri

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the brucellosis regulations
concerning the interstate movement of
cattle by changing the classification of
Missouri from Class A to Class Free. The
interim rule was based on our
determination that Missouri meets the
standards for Class Free status. The
interim rule relieved certain restrictions
on the interstate movement of cattle
from Missouri.

DATES: Effective Date: The interim rule
became effective on February 26, 2004.
FOR FURTHER INFORMATION CONTACT: Dr.
Debra A. Donch, National Brucellosis
Epidemiologist, National Center for
Animal Health Programs, VS, APHIS,
4700 River Road Unit 43, Riverdale, MD
20737-1231; (301) 734—6954.
SUPPLEMENTARY INFORMATION:

Background

In an interim rule effective February
26, 2004, and published in the Federal
Register on March 2, 2004 (69 FR 9747—
9749, Docket No. 01-015-1), we
amended the brucellosis regulations in
9 CFR part 78 (referred to below as the
regulations) concerning the interstate
movement of cattle by changing the
classification of Missouri from Class A
to Class Free. The interim rule was
based on our determination that
Missouri meets the standards for Class
Free status. The interim rule relieved
certain restrictions on the interstate
movement of cattle from Missouri.

Comments on the interim rule were
required to be received on or before May
3, 2004. We received one comment by
that date, from a private citizen. This
commenter was opposed to the change
in Missouri’s classification. The issues

raised by the commenter are discussed
below.

The commenter objected to the use of
the word “free” to describe a State or
area designated as Class Free for
brucellosis on the basis that our
regulations do not require every animal
in a State or area be tested; the
commenter asserted, therefore, that we
cannot be certain that a State or area
classified as Class Free is free of
brucellosis.

The regulations provide a system for
classifying States or areas of States
according to the rate of Brucella
infection present and the general
effectiveness of a brucellosis control and
eradication program. To attain and
maintain Class Free status, a State or
area must, among other requirements,
(1) remain free from field strain Brucella
abortus infection for 12 consecutive
months or longer; (2) trace back at least
90 percent of all brucellosis reactors
found in the course of Market Cattle
Identification (MCI) testing to the farm
of origin; (3) successfully close at least
95 percent of the MCI reactor cases
traced to the farm of origin during the
consecutive 12-month period
immediately prior to the most recent
anniversary of the date the State or area
was classified Class Free; and (4) have
a specified surveillance system, as
described above, including an approved
individual herd plan in effect within 15
days of locating the source herd or
recipient herd. A full listing of the
standards that a State must meet to be
classified as Class Free may be found in
the definition of Class Free State in
§78.1 of the regulations. We have no
evidence that testing every animal, as
the commenter suggests, would increase
the accuracy of the classification system
to a degree that would warrant the
massive additional burden of testing
every animal in a State or area.

The last brucellosis-infected cattle
herd in Missouri was depopulated in
October 2002. Since then, no
brucellosis-affected herds have been
detected. After reviewing the brucellosis
program records for Missouri, we have
concluded that this State meets the
standards for Class Free status.
Accordingly, the interim rule designated
Missouri as a Class Free State for
brucellosis, thereby relieving certain
restrictions on the interstate movement
of cattle from Missouri. We have no
evidence that Missouri should not have
been classified Class Free and the
commenter did not provide any such
evidence. We are making no changes in
response to this comment.

The commenter asserted that our
immediate action to change the

classification of Missouri from Class A
to Class Free was not warranted.

It is important to reclassify States
when they have met the criteria for
reclassification as Class Free. This
encourages cooperation and compliance
with the brucellosis control and
eradication program and regulations by
relieving certain restrictions on the
interstate movement of cattle when they
are determined to be no longer
necessary. We have no evidence
indicating that Missouri does not meet
the standards for being declared Class
Free, and the commenter did not
provide any such evidence. We are
making no changes in response to this
comment.

Therefore, for the reasons given in the
interim rule and in this document, we
are adopting the interim rule as a final
rule without change.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12988, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived its
review under Executive Order 12866.

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

PART 78—BRUCELLOSIS

m Accordingly, we are adopting as a final
rule, without change, the interim rule
that amended 9 CFR part 78 and that was
published at 69 FR 9747-9749 on March
2, 2004.

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

Done in Washington, DG, this 19th day of
August, 2004.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04-19517 Filed 8-25—-04; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9154]
RIN 1545-BD64

Extension of Time To Elect Method for
Determining Allowable Loss

AGENCY: Internal Revenue Service (IRS),
Treasury.
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ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations under section
1502 of the Internal Revenue Code of
1986. The temporary regulations extend
the time for consolidated groups to elect
to apply a method for determining
allowable loss on a disposition of
subsidiary stock, and permit
consolidated groups to revoke such
elections. The temporary regulations
affect corporations filing consolidated
returns, both during and after the period
of affiliation, and also affect purchasers
of the stock of members of a
consolidated group. The text of these
temporary regulations serves as the text
of the proposed regulations set forth in
the notice of proposed rulemaking on
this subject in the Proposed Rules
section in this issue of the Federal
Register.

DATES: Effective Date: These regulations
are effective August 26, 2004.

Applicability Date: For dates of
applicability, see § 1.1502—-20T(i)(6)(v).
FOR FURTHER INFORMATION CONTACT:
Theresa Abell (202) 622—7700 or Martin
Huck (202) 622—-7750 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these regulations has been
previously reviewed and approved by
the Office of Management and Budget
under control number 1545-1774.
Responses to this collection of
information are required to obtain a
benefit. This collection of information is
revised by these regulations. These
amended regulations are being issued
without prior notice and public
procedure pursuant to the
Administrative Procedure Act (5 U.S.C.
553). For this reason, the revised
collection of information contained in
these regulations has been reviewed
and, pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget under
control number 1545-1774.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

For further information concerning
this collection of information, and
where to submit comments on the
collection of information and the
accuracy of the estimated burden, and
suggestions for reducing this burden,
please refer to the preamble of the cross-
referencing notice of proposed

rulemaking published in the Proposed
Rules section of this issue of the Federal
Register.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any Internal Revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background and Explanation of
Provisions

On March 7, 2002, the IRS and
Treasury Department issued regulations
(the 2002 regulations) permitting
consolidated groups to calculate
allowable loss or the basis reduction
required on certain dispositions and
deconsolidations of subsidiary stock by
applying § 1.1502-20 in its entirety,
§1.1502-20 without regard to the
duplicated loss factor of the loss
disallowance formula, or § 1.337(d)-2T.
If a consolidated group chose to apply
either § 1.1502—-20 without regard to the
duplicated loss factor of the loss
disallowance formula, or § 1.337(d)-2T,
the 2002 regulations required the
consolidated group to file an election
under § 1.1502—20T(i) to apply the
chosen provision. The 2002 regulations
also included several correlative rules to
address cases in which, as a result of the
election, additional losses became
available to the subsidiary the stock of
which was disposed of.

Concurrently with the publication of
these temporary regulations, the IRS and
Treasury Department are publishing
Notice 2004-58 (2004—-39 I.R.B.)
(September 27, 2004). That Notice sets
forth a method that the IRS will accept
for determining whether subsidiary
stock loss is disallowed and subsidiary
stock basis is reduced under §1.337(d)—
2T.

Given the availability of the method
described in Notice 2004-58, the IRS
and Treasury Department are publishing
these temporary regulations to permit
taxpayers to make, amend, or revoke
elections under § 1.1502—20T(i). These
temporary regulations give taxpayers the
ability to take the Notice into account in
choosing a method for determining
allowable loss. In general these
regulations allow taxpayers to elect into,
or out of, the application of § 1.1502—-20
in its entirety, § 1.1502—20 without
regard to the duplicated loss factor of
the loss disallowance formula, or
§1.337(d)-2T. Under these regulations,
a taxpayer that was permitted to make
an election under § 1.1502—20T(i), but
did not previously make such an
election, may make an election to apply
either § 1.1502—20 without regard to the

duplicated loss factor, or § 1.337(d)-2T.
These regulations also permit a taxpayer
that previously made an election to
apply § 1.1502—20 without regard to the
duplicated loss factor to revoke the
election and apply § 1.1502-20 in its
entirety, or to amend the election in
order to apply § 1.337(d)-2T. In
addition, these regulations permit a
taxpayer that previously made an
election to apply §1.337(d)-2T to
revoke the election and apply § 1.1502—
20 in its entirety or to amend the
election in order to apply § 1.1502—20
without regard to duplicated loss factor.
Finally, these regulations extend relief
to acquiring groups by amending

§ 1.1502-32T(b)(4)(b)(vii)(C) to change
its date of applicability from May 7,
2003, to August 26, 2004.

If a group revokes an election to apply
either § 1.1502—20 without regard to the
duplicated loss factor, or § 1.337(d)-2T,
and applies § 1.1502—-20 in its entirety,
no election under § 1.1502—-20(g) will be
available, even if the group had
previously made an election under
§ 1.1502-20(g) to reattribute losses of
the subsidiary the stock of which was
disposed of.

Pursuant to these regulations, an
election under § 1.1502—20T(i) must be
made, amended, or revoked by
including the statement required with a
timely filed (including extensions)
original return for a taxable year that
includes any date on or before August
26, 2004, or with or as part of an
amended return filed before the date the
original return for the taxable year that
includes August 26, 2004, is due
(including any extensions). The new
election or the revocation or amendment
of a prior election, however, only will
affect open years.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required.
These temporary regulations provide
relief to consolidated groups by
extending the time to elect a method for
determining allowable loss. The
extension of time allows taxpayers to
take into account concurrent guidance
in choosing a method for determining
allowable loss. It is necessary to provide
the extension of time immediately.
Accordingly, good cause is found for
dispensing with prior notice and
comment pursuant to 5 U.S.C. 553(b)
and for dispensing with a delayed
effective date pursuant to 5 U.S.C.
553(d). For applicability of the
Regulatory Flexibility Act (5 U.S.C.
chapter 6), see the notice of proposed
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rulemaking on this subject in the
Proposed Rules section of this issue of
the Federal Register. The IRS and
Treasury Department request comments
from small entities that believe they
might be adversely affected by these
regulations. Pursuant to section 7805(f)
of the Internal Revenue Code, these
temporary regulations will be submitted
to the Chief Counsel for the Advocacy
of the Small Business Administration
for comment on their impact.

Drafting Information

The principal authors of these
regulations are Theresa Abell and
Martin Huck of the Office of Associate
Chief Counsel (Corporate). However,
other personnel from the Treasury
Department and the IRS participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Amendments to the Regulations

m Accordingly, 26 CFR part 1 amended
as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation for
part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.1502—-20T(i) is

amended by:

m 1. Revising the first sentence of

paragraph (i)(4).

m 2. Redesignating paragraph (i)(6) as

@(?).

m 3. Adding new paragraph (i)(6).
The revision and addition read as

follows:

§1.1502-20T Disposition or
deconsolidation of subsidiary stock
(temporary).

* * * * *

(i) * % %

(4) Time and manner of making the
election. An election to determine
allowable loss or basis reduction by
applying the provisions described in
paragraph (i)(2)(i) or (ii) of this section
is made by including the statement
required by this paragraph with or as
part of any timely filed (including any
extensions) original return for a taxable
year that includes any date on or before
August 26, 2004, or with or as part of
an amended return filed before the date
the original return for the taxable year
that includes August 26, 2004, is due
(including any extensions). * * *

* * * * *

(6) Revocation or amendment of prior

elections—(i) In general.

Notwithstanding anything to the
contrary in this paragraph (i), ifa
consolidated group made an election
under paragraph (i) of this section to
apply the provisions described in
paragraph (i)(2)(i) or (ii) of this section,
the consolidated group may revoke or
amend that election as provided in this
paragraph (i)(6).

(ii) Time and manner of revoking or
amending an election. An election to
apply the provisions described in
paragraph (i)(2)(i) or (ii) of this section
is revoked or amended by including the
statement required by paragraph
(1)(6)(iii) of this section with or as part
of any timely filed (including any
extensions) original return for a taxable
year that includes any date on or before
August 26, 2004, or with or as part of
an amended return filed before the date
the original return for the taxable year
that includes August 26, 2004, is due
(including any extensions).

(iii) Required statement—(A)
Revocation. To revoke an election to
apply the provisions described in
paragraph (i)(2)(i) or (ii) of this section,
the consolidated group must file a
statement entitled ‘“Revocation of
Election Under Section 1.1502—-20T(i).”
The statement must include the name
and employer identification number
(E.IN.) of the subsidiary and of the
member(s) that disposed of the
subsidiary stock.

(B) Amendment. To amend an
election to apply the provisions
described in paragraph (i)(2)(i) or (ii) of
this section, the consolidated group
must file a statement entitled
“Amendment of Election Under Section
1.1502-20T(i).” The statement must
include the following information—

(1) The name and employer
identification number (E.I.N.) of the
subsidiary and of the member(s) that
disposed of the subsidiary stock; and

(2) The provision the taxpayer elects
to apply to determine allowable loss or
basis reduction (described in paragraph
(1)(2)(@) or (ii) of this section).

(iv) Special rule. If a consolidated
group revokes an election made under
paragraph (i) of this section, an election
described in § 1.1502-20(g) to
reattribute losses will not be respected,
even if such election was filed with the
group’s return for the year of the
disposition.

(v) This paragraph (i)(6) is applicable
on and after August 26, 2004.

* * * * *

m Par. 3. Section § 1.1502—
32T(b)(4)(vii)(C) is amended by
removing the language “May 7, 2003”

and adding the language “August 25,
2004” each time it appears.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: August 19, 2004.
Gregory F. Jenner,

Acting Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. 04—19476 Filed 8—25-04; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Parts 40, 41, 44, 45, 46, 70, and
275

[T.D. TTB-16]
RIN 1513-AA20

Importation of Tobacco Products and
Cigarette Papers and Tubes;
Recodification of Regulations;
Administrative Changes Due to the
Homeland Security Act of 2002
(2000R-546P)

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau (TTB), Treasury.

ACTION: Final rule; Treasury decision.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau (TTB) is recodifying
its regulations pertaining to the
importation of tobacco products and
cigarette papers and tubes. We are also
making administrative changes to these
regulations to reflect TTB’s new name
and organizational structure resulting
from changes made by the Homeland
Security Act of 2002. This document
does not include any substantive
regulatory changes.

DATES: This rule is effective on August
26, 2004.

FOR FURTHER INFORMATION CONTACT: N.
A. Sutton, Regulations and Procedures
Division, Alcohol and Tobacco Tax and
Trade Bureau, telephone 415-271-1254
or e-mail: nancy.sutton@ttb.gov.

SUPPLEMENTARY INFORMATION:
Background

As a part of its continuing efforts to
reorganize chapter I of title 27 of the
Code of Federal Regulations (27 CFR
chapter I), the Alcohol and Tobacco Tax
and Trade Bureau (TTB) is removing all
of part 275, Importation of Tobacco
Products and Cigarette Papers and
Tubes, from subchapter M, Alcohol,
Tobacco and Other Excise Taxes, and
recodifying it as part 41 in subchapter
B, Tobacco. This change merely
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improves the organization of chapter I of

title 27. The table below shows from
which section of part 275 the
requirements of part 41 are derived.

In addition, section 1111 of the
Homeland Security Act of 2002 (Public
Law 107-296, 116 Stat. 2135) divided
the Bureau of Alcohol, Tobacco and
Firearms, Department of the Treasury,
into two separate agencies, the Bureau
of Alcohol, Tobacco, Firearms and
Explosives in the Department of Justice,
and TTB which remains in the
Department of the Treasury. This
reorganization requires us to amend
each of the CFR parts under our
jurisdiction to reflect our Bureau’s new
name and organizational structure. This
document makes the appropriate
administrative, nonsubstantive changes
to the newly redesignated part 41.

DERIVATION TABLE FOR PART 41

DERIVATION TABLE FOR PART 41—

DERIVATION TABLE FOR PART 41—

The requirements of Are derived from

section section

Subpart A

A1 e ‘ 275.1

Subpart B

L O ‘275.11

Subpart C

275.21
275.22
275.23
275.24
275.25
275.26
275.27
275.28
275.29

275.30
275.31
275.32
275.33
275.34
275.35
275.37
275.38
275.39
275.40
275.41
275.50
275.60
275.62
275.63

275.71
275.72
275.72a
275.72b
275.72c
275.73
275.74

Continued
The requirements of Are derived from The requirements of Are derived from
section section section
275.75 R TRT: < R 275.183
275.81 275.190
275.82 275.191
275.83 275.192
275.85 . . .. | 275.193
275.85a 41194 i, 275.194
275.86 275.195
275.196
275.197
275.198
275.101 275.199
275.105 275.200
275.106 275.201
275.107 275.202
275.108 275.203
275.109 275.204
275.110 275.205
275.111 275.206
275.112 275.207
275.113 275.208
275.114
275.114a Subpart L
275.115
275.115a 41.220 ..o 275.220
275.116 275.221
275.117 275.222
275.118 275.223
275.119 275.224
275.120 275.225
275.121 275.226
275.122 275.227
275.123 275.228
275.124
275.125 Regulatory Flexibility Act
275.126
275.127 Because no notice of proposed
275.128 rulemaking is required for this final rule
275.129 under 5 U.S.C. 553, the provisions of the
g;glgg Regulatory Flexibility Act (5 U.S.C. 601
: et seq. .
7o 13y q.) do not apply
275.138 Executive Order 12866
g;glzg This final rule is not a significant
575 141 regulatory action as defined in
: Executive Order 12866. Accordingly,
this final rule is not subject to the
analysis requirement of this Executive
275.151- Order.
275.153
Inapplicability of Prior Notice and
Comment and Delayed Effective Date
Requirements
275.161 o
575.162 Because this final rule merely makes
275.163 organizational and technical or
275.165 conforming nonsubstantive
275.170 amendments to improve the layout of
275171 the regulations and to reflect the new
275172 name and organizational structure of
275.173 TTB, no notice of proposed rulemaking
275.174 and public comment period are required
under 5 U.S.C. 553(b)(B). For the same
reasons, this final rule is not subject to
................................ 275.181 the delayed effective date requirement
................................ 275.182 of 5 U.S.C. 553(d).
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Drafting Information

The principal author of this document
is N. A. Sutton, Regulations and
Procedures Division, Alcohol and
Tobacco Tax and Trade Bureau.

List of Subjects
27 CFR Part 40

Cigars and cigarettes, Claims,
Electronic funds transfers, Excise taxes,
Imports, Labeling, Packaging and
containers, Reporting and recordkeeping
requirements, Surety bonds, Tobacco.

27 CFR Part 41

Cigars and cigarettes, Claims, Customs
duties and inspection, Electronic funds
transfers, Excise taxes, Imports,
Labeling, Packaging and containers,
Puerto Rico, Reporting and
recordkeeping requirements, Surety
bonds, Tobacco, Virgin Islands,
Warehouses.

27 CFR Part 44

Aircraft, Armed forces, Cigars and
cigarettes, Claims, Customs duties and
inspection, Excise taxes, Exports,
Foreign trade zones, Labeling, Packaging
and containers, Reporting and
recordkeeping requirements, Surety
bonds, Tobacco, Vessels, Warehouses.

27 CFR Part 45

Cigars and cigarettes, Excise taxes,
Labeling, Packaging and containers,
Reporting and recordkeeping
requirements, Tobacco.

27 CFR Part 46

Cigars and cigarettes, Claims, Excise
taxes, Penalties, Reporting and
recordkeeping requirements, Seizures
and forfeitures, Surety bonds, Tobacco.

27 CFR Part 70

Administrative practice and
procedure, Claims, Excise taxes,
Freedom of information, Law
enforcement, Penalties, Reporting and
recordkeeping requirements, Surety
bonds.

27 CFR Part 275

Cigars and cigarettes, Claims, Customs
duties and inspection, Electronic funds
transfers, Excise taxes, Imports,
Labeling, Packaging and containers,
Puerto Rico, Reporting and
recordkeeping requirements, Surety
bonds, Tobacco, Virgin Islands,
Warehouses.

Amendments to the Regulations
m For the reasons stated in the preamble,

TTB amends chapter 1 of title 27 of the
Code of Federal Regulations as follows:

PART 40—MANUFACTURE OF
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES

m 1. The authority citation for 27 CFR
part 40 continues to read as follows:

Authority: 26 U.S.C. 5142, 5143, 5146,
5701, 5703-5705, 5711-5713, 5721-5723,
5731, 5741, 5751, 5753, 5761-5763, 6061,
6065, 6109, 6151, 6301, 6302, 6311, 6313,
6402, 6404, 6423, 6676, 6806, 7011, 7212,
7325, 7342, 7502, 7503, 7606, 7805; 31 U.S.C.
9301, 9303, 9304, 9306.

§40.165a [Amended]

m 2. Amend the first sentence of
paragraphs (a)(1), (b)(1) and (b)(3) of
§40.165a by removing the reference to
“parts 275 and 285" and adding, in its
place, a reference to “part 41”.

§§40.236, 40.357 and 40.452 [Amended]

m 3. Remove the reference to “part 275"
and add, in its place, a reference to “part
41” in the following places:

m a. Section 40.236;

m b. Section 40.357 (a)(1), (b)(1), and
(b)(3); and

m c. Section 40.452.

PART 44—EXPORTATION OF
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES,
WITHOUT PAYMENT OF TAX, OR WITH
DRAWBACK OF TAX

m 4. The authority citation for 27 CFR
part 44 continues to read as follows:
Authority: 26 U.S.C. 5142, 5143, 5146,
5701, 5703-5705, 5711-5713, 5721-5723,
5731, 5741, 5751, 5754, 6061, 6065, 6151,
6402, 6404, 6806, 7011, 7212, 7342, 7606,
7805; 31 U.S.C. 9301, 9303, 9304, 9306.

§44.11 [Amended]

m 5. Amend the definition of ““Sale
price” in § 44.11 by removing the
reference to “275.39” and adding, in its
place, a reference to “41.39”.

PART 45—REMOVAL OF TOBACCO
PRODUCTS AND CIGARETTE PAPERS
AND TUBES, WITHOUT PAYMENT OF
TAX, FOR USE OF THE UNITED
STATES

m 6. The authority citation for 27 CFR
part 45 continues to read as follows:
Authority: 26 U.S.C. 5703, 5704, 5705,
5723, 5741, 5751, 5762, 5763, 6313, 7212,
7342, 7606, 7805, 44 U.S.C. 3504(h).

§45.11 [Amended]

m 7. Amend the definition of ““Sale
price” in § 45.11 by removing the
reference to “275.39” and adding, in its
place, a reference to “41.39”.

PART 46—MISCELLANEOUS
REGULATIONS RELATING TO
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES

m 8. The authority citation for 27 CFR
part 46 continues to read as follows:

Authority: 18 U.S.C. 2341-2346, 26 U.S.C.
5704, 5708, 5751, 5754, 5761-5763, 6001,
6601, 6621, 6622, 7212, 7342, 7602, 76086,
7805, 44 U.S.C. 3504(h), 49 U.S.C. 782,
unless otherwise noted.

§46.72 [Amended]

m 9. Amend the definition of ““Sale
price” in §46.72 by removing the
reference to “275.39” and adding, in its
place, a reference to ““41.39”.

§46.166 [Amended]

m 10. Amend § 46.166 as follows:

m a. In paragraph (a), first sentence,
remove the reference to “parts 270 and
275" and add, in its place, a reference to
“parts 40 and 41”".

m b. In paragraph (c) remove the
reference to ““§275.83" and add, in its
place, a reference to “§41.83.”

§46.167 [Amended]

m 11. Amend § 46.167 by removing the
reference to “parts 40 and 275"’ each
place it appears, and add, in each place,
a reference to “parts 40 and 41”.

§46.255 [Amended]

m 12. Amend paragraph (d) of § 46.255 by
removing the reference to “part 275’ and
adding, in its place, a reference to ““part
41,

PART 70—PROCEDURE AND
ADMINISTRATION

m 13. The authority citation for 27 CFR
part 70 continues to read as follows:

Authority: 5 U.S.C. 301 and 552; 26 U.S.C.
4181, 4182, 5146, 5203, 5207, 5275, 5367,
5415, 5504, 5555, 5684(a), 5741, 5761(b),
5802, 6020, 6021, 6064, 6102, 6155, 6159,
6201, 6203, 6204, 6301, 6303, 6311, 6313,
6314, 6321, 6323, 6325, 6326, 6331-6343,
6401-6404, 6407, 6416, 6423, 6501-6503,
6511, 6513, 6514, 6532, 6601, 6602, 6611,
6621, 6622, 6651, 6653, 6656—6658, 6665,
6671, 6672, 6701, 6723, 6801, 6862, 6863,
6901, 7011, 7101, 7102, 7121, 7122, 7207,
7209, 7214, 7304, 7401, 7403, 7406, 7423,
7424, 7425, 7426, 7429, 7430, 7432, 7502,
7503, 7505, 7506, 7513, 7601-7606, 7608—
7610, 7622, 7623, 7653, 7805.

§70.431 [Amended]

m 14. Amend § 70.431(b)(3) by removing
the reference to “Part 275" and adding,
in its place, a reference to ‘“‘Part 41”.

§70.461 [Amended]

m 15. Amend § 70.461 by removing the
reference to “part 275" and adding, in its
place, a reference to “‘part 41”.
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PART 275—IMPORTATION OF
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES

m 16. The authority citation for 27 CFR
part 275 continues to read as follows:

Authority: 18 U.S.C. 2342; 26 U.S.C. 5701,
5703, 5704, 5705, 5708, 5712, 5713, 5721,
5722,5723,5741, 5754, 5761, 5762, 5763,
6301, 6302, 6313, 6404, 7101, 7212, 7342,
7606, 7651, 7652, 7805; 31 U.S.C. 9301, 9303,
9304, 9306.

PART 275—[REDESIGNATED AS PART
41]

m 17. Transfer 27 CFR part 275 from
chapter I, subchapter M, to chapter I,
subchapter B, and redesignate as 27 CFR
part 41.

PART 41—IMPORTATION OF
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES

m 18. Revise the authority citation for the
newly redesignated 27 CFR part 41 to
read as follows:

Authority: 18 U.S.C. 2342; 26 U.S.C. 5701,
5703, 5704, 5705, 5708, 5712, 5713, 5721—
5723, 5741, 5754, 5761-5763, 6301, 6302,
6313, 6404, 7101, 7212, 7342, 7606, 7651,
7652, 7805; 31 U.S.C. 9301, 9303, 9304, 9306.

§41.11 [Amended]
m 19. Amend §41.11 as follows:

m a. Add, in alphabetical order, a

definition of “Administrator” to read as

set forth below:

m b. Remove the definition of

“Appropriate ATF officer” and add, in

its place, the definition of “Appropriate

TTB officer” to read as set forth below:

m c. Remove the definitions of

‘“Associate Director (Compliance

Operations),” “ATF,” “ATF officer,” and

“Chief, Puerto Rico Operations.”

m d. In the definition of “Computation or

computed” remove the reference to “an

ATF officer” and add, in its place, a

reference to “‘the appropriate TTB

officer”.

m e. Remove the definitions of ““Director”

and “District director.”

m f. In paragraph (3)(v) of the definition

of “Records” remove the reference to

“ATF” each place it appears, and add, in

each place, a reference to “TTB”.

m g. Remove the definitions of “Region,”

and ‘“Regional Director (compliance).”

m h. In the definition of “Sale price”,

remove the reference to “§275.39” and

add, in its place, a reference to “§41.39”.
The additions to §41.11 read as

follows:

§41.11 Meaning of terms.

* * * * *
Administrator. The Administrator,

Alcohol and Tobacco Tax and Trade

Bureau, Department of the Treasury,

Washington, DC.

Appropriate TTB officer. An officer or
employee of the Alcohol and Tobacco
Tax and Trade Bureau (TTB) authorized
to perform any functions relating to the
administration or enforcement of this
part by TTB Order 1135.41, Delegation
of the Administrator’s Authorities in 27
CFR Part 41, Importation of Tobacco
Products and Cigarette Papers and
Tubes.

* * * * *

§41.21 [Amended]

m 20. Amend §41.21 as follows:

m a. In paragraph (a) remove the word
“Director” and add, in its place, the word
“Administrator”.

m b. Revise paragraph (b) to read as
follows:

§41.21 Forms prescribed.

* * * * *

(b) Forms prescribed by this part are
available for printing through the TTB
Web site (http://www.tth.gov/) or by
mailing a request to the Alcohol and
Tobacco Tax and Trade Bureau,
National Revenue Center, 550 Main
Street, Room 1516, Cincinnati, OH
45202.

§§41.22, 41.23, 41.24, 41.25, 41.26 and 41.27
[Amended]

m 21. Amend the sections listed above as
follows:

Amend:

By removing the reference to:

And replacing it with:

§41.22
§41.23, section heading ..
§41.23
§41.23 (two times) ....
§41.24
§41.25
§41.26, introductory text (two times) ...
§41.26, concluding text

§41.26, concluding text (three times)
§41.27, introductory text
§41.27, concluding text ....
§41.27, concluding text

§41.27, concluding text

any ATF officer ..
ATF
any ATF officer ..
any ATF officer
any ATF officer
ATF
Director
to the regional director (compliance) for trans-
mittal to the Director.
Director
Director
judgment of the Director
to the regional director (compliance) for trans-
mittal to the Director.

the Director under this section

any appropriate TTB officer.
TTB.

any appropriate TTB officer.
any appropriate TTB officer.
any appropriate TTB officer.
TTB.

appropriate TTB officer.

to the appropriate TTB officer.

appropriate TTB officer.

appropriate TTB officer.

judgment of the appropriate TTB Officer.
to the appropriate TTB officer.

the appropriate TTB officer under this section.

§41.29 [Amended]
m 22. Revise § 41.29 to read as follows:

§41.29 Delegations of the Administrator.

The regulatory authorities of the
Administrator contained in this part are
delegated to appropriate TTB officers.
These TTB officers are specified in TTB

Order 1135.41, Delegation of the
Administrator’s Authorities in 27 CFR
Part 41, Importation of Tobacco
Products and Cigarette Papers and
Tubes. You may obtain a copy of this
order by accessing the TTB Web site
(http://www.tth.gov/) or by mailing a
request to the Alcohol and Tobacco Tax

and Trade Bureau, National Revenue
Center, 550 Main Street, Room 1516,
Cincinnati, OH 45202.
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§§41.31, 41.40, 41.63, 41.71, 41.72c, 41.73,
41.74, 41.75, 41.81, 41.82, 41.83, 41.85,
41.85a, 41.86, 41.101, 41.105, 41.106, 41.109,
41.110, 41.111, 41.112, 41.113, 41.114,
41.114a, 41.115, 41.115a, 41.116, 41.121,
41.122, 41.123, 41.124, 41.125, 41.126,
41.127, 41.128, 41.129, 41.161, 41.163,
41.165, 41.170, 41.171, 41.172, 41.173,
41.174, 41.181, 41.182, 41.190, 41.191,
41.192, 41.193, 41.194, 41.195, 41.196,
41.197, 41.198, 41.199, 41.200, 41.201,
41.202, 41.203, 41.206, 41.207, 41.208,
41.220, 41.221, 41.222, 41.223, 41.224,
41.225, 41.226, 41.227, and 41.228
[Amended]

m 23. Amend the sections listed above as
follows:

By removing the reference to:

And replacing it with:

§41.72c(b) ....
§41.72C(C) evrvvreeeieee
§41.73, introductory text ..
SAT.74 oo

§41.81(c)(4)(iv) ..
§41.81(d)(1)
§41.81(d)(3) ....
§41.82 (i) .........
§41.82()) covorereeeeeerenn.
§41.83, introductory text ..
§41.85(2) .oovreeeiieeene
§41.85(a) (two times) ....
§41.85a(C) oovevereennne
§41.86(Q) «vevvevereirearinens
§41.86(a) (tWO tiMeS) ...cceevverviriiriciericceeeee
§41.86(b) (SiX IMES) wevveveeevieee e
§41.86(c) (three times) ....
§41.86(d) (four times) ......
§41.101(C) wovvrvereereerne.
§41.105 oo
§41.106(a)(3)
§41.106(a
§41.106(b) (two times) ..
§41.109 .ooeiiiiiie
§41.109 ....
§41.110(c) ....
§41.111(b)
§41.112 (two times) ..
§41.112 oo
§41.112 ...
§A1.112 oo

§41.
§41.
§41.
§41.
§41.
§41.
§41.
F O I B - T
§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.

§275.39 oo,
§275.11 ...
§275.17 oo,
§275.75 oooeeeeeeeeeeeeeeeeeeeeeeee e,
§275.72b(b) ....
§275.72b(a) ....

§§275.85 and 275.85a ....
§275.31 oo
§§275.85, 275.85a, or 275.135 ...
§275.157 oo
§275.83 ...
§275.83 oo,
§275.82(b) and (c) ....
§275.86 ....
ATF .........
§275.86 ..ooeeeeeerrann
§§275.85 or 275.85a ...

regional director (compliance) ...
§275.112 o
275.30 through 275.35 .
ATF e,
ATF e
Chief, Puerto Rico Operations ...
§275.114 e
Regional Director (compliance), Bureau of Al-
cohol, Tobacco and Firearms, Atlanta, GA.
§275.114 .o
§275.115 ...
§275.115a ...
§275.1158 .o
office of the Chief, Puerto Rico Operations .....
§275.114 e
regional director (compliance)
27 CFR 275.114

regional director (compliance) ...
§275.115a ..o
Chief, Puerto Rico Operations ...
§275.115 Lo

§41.39

§41.11

§41.11

§41.75

§41.72b(b)

§41.72b(a)

§41.75

§41.75

§41.50

§41.82

§§41.85 and 41.85a
§41.31

§§41.85, 41.85a, or 41.135
§41.151

§41.83

§41.83

§41.82(b) and (c)
§41.86

TTB

§41.86

§§41.85 or 41.85a
TTB

TTB

TTB

TTB

§41.105

TTB

§§41.30 through 41.35
TTB

TTB

appropriate TTB officer
§41.112

§§41.30 through 41.35
TTB

TTB

appropriate TTB officer
§41.114

appropriate TTB officer

§41.114

§41.115

§41.115a

§41.115a

appropriate TTB officer
§41.114

appropriate TTB officer
27 CFR 41.114
§41.121

§41.114

§41.116

§41.121

appropriate TTB officer
§41.115a

appropriate TTB officer
§41.115
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Amend By removing the reference to: And replacing it with:

§41.115a(D)(1) wevreeeeieeee e the regional director (compliance), for each | the appropriate TTB officer

region in which taxes are paid.

§41.115a(b)(2) §275.105 ..o §41.105

§41.115a(b)(2) §275.114 . §41.114

§41.115a(b)(3) §275.115 Lo §41.115

§41.115a(b)(3) regional director (compliance) appropriate TTB officer

§41.115a(C)(1) oervrrreenen. Chief, Puerto Rico Operations .... appropriate TTB officer

§41

§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.

§41
§41

§41.

§41

§41.

§41.

§41.
§41.

§41.

§41

§41.
§41.
§41.

§41
§41
§41
§41

§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.

.115a(e) (two times) ....

128 ...
129

161

170, section heading ...
.170(a)

.170(b)
.170(b) (two times)
.171, section heading
A71

172(b)
.172(b) (two times)
.173, section heading ....
173

ATF
regional director (compliance)
§275.111
ATF-prescribed document
§275.121
§275.123
regional director (compliance) ....
§275.121
§275.114a
regional director (compliance) ....
§275.136
any ATF officer
regional director (compliance) ....
§275.127
regional director (compliance)
§275.128
§275.127 .
§275.120
regional director (compliance)
satisfaction of the regional director (compli-
ance).
filed with the regional director (compliance) for
the region in which the tax or liability was
assessed.
satisfactory to the regional director (compli-
ance).
§275.165
§§275.170 and 275.171 or §§275.172 and
275.173.
regional director (compliance) for the region in
which the tax was paid, or, where the tax
was paid in more than one region, with the
regional director (compliance) for any one
of the regions in which the tax was paid.
§275.163
regional director (compliance) ....
ATF
§275.163 .
regional director (compliance) for the region in
which the tobacco products and cigarette
papers and tubes are assembled.

regional director (compliance)
regional director (compliance) may assign an
ATF officer to.
regional director (compliance) may authorize
§275.163
regional director (compliance) for the region in
which the tobacco products and cigarette
papers and tubes are assembled.
§275.22
ATF
regional director (compliance)
regional director (compliance) may assign an
ATF officer to.
regional director (compliance) may authorize
an ATF officer
The ATF officer .
§275.39 ...
§275.81 ...
ATF
§275.181
regional director (compliance) ....
any ATF officer
§275.22

TTB

appropriate TTB officer
§41.111

TTB-prescribed document
§41.121

§41.123

appropriate TTB officer
§41.121

§41.114a

appropriate TTB officer
§41.136

the appropriate TTB officer
appropriate TTB officer
§41.127

appropriate TTB officer
§41.128

§41.127

§41.120

appropriate TTB officer
satisfaction of the appropriate TTB officer

filed with the appropriate TTB officer

satisfactory to the appropriate TTB officer

§41.165

§§41.170 and 41.171
41173

appropriate TTB officer

or §§41.172 and

§41.163
appropriate TTB officer
TTB

appropriate TTB officer
appropriate TTB officer may

appropriate TTB officer may authorize
§41.163
appropriate TTB officer

§41.22

TTB

appropriate TTB officer
appropriate TTB to officer may

appropriate TTB officer may authorize
the appropriate TTB officer

The appropriate TTB officer

§41.39

§41.181

appropriate TTB officer
the appropriate TTB officer
§41.22
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By removing the reference to:

And replacing it with:

§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.
§41.197 (three times) ..
§41.198
§41.199 (three times) ..
§41.200 (two times)
§41.201(a)
§41.201(b)
§41.202 (two times)
§41.203
§41.206(a) ....
§41.206(d) ....
§41.206(d)
§41.207 (two times)
§41.208(a) (two times)

§41.225 (two times) ..
§41.225
§41.225 ...

§275.192 ..

ATF
§275.191 ..
ATF
§275.191 ..
ATF
§275.194 ..
ATF
ATF ...
ATF ...
ATF ...
ATF
§275.192 ..

ATF ...

ATF oo,
§275.205 ..
§275.206 ..
ATF
§275.226 ..
§275.196 ..

Signed: July 6, 2004.
Arthur J. Libertucci,
Administrator.

Approved: August 2, 2004.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
[FR Doc. 04-19418 Filed 8-25—-04; 8:45 am]|
BILLING CODE 4810-31-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R05—OAR-2004-IN-0003; FRL-7806-5]

Approval and Promulgation of
Implementation Plans Indiana: Revised
Mobile Source Inventories and Motor
Vehicle Emissions Budgets for 2005
and 2007 Using MOBILE6

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving Indiana’s
August 6, 2004, submittal of revised
mobile emission inventories and 2005
and 2007 motor vehicle emissions
budgets (MVEBs) which have been
developed using MOBILE6, an updated
model for calculating mobile emissions
of ozone precursors. These inventories
and associated motor vehicle emissions
budgets are part of the 1-hour ozone
attainment plan approved for the
Northwest Indiana area. The Northwest
Indiana area consists of Lake and Porter
Counties in Indiana. The State’s
submittal meets a commitment by the
State of Indiana to revise and resubmit
the MVEBs using MOBILE6 methods
within two years following EPA’s
release of MOBILES, provided that
transportation conformity is not
determined without adequate MOBILE®-
based MVEBs during the second year.
The lack of approved motor vehicle
emissions budgets has resulted in an
administrative freeze on transportation
conformity in this area. The approval of
these budgets will allow transportation

conformity determinations to be made
in Northwest Indiana.

DATES: This “direct final” rule is
effective on October 12, 2004, unless
EPA receives adverse written comments
by September 27, 2004. If adverse
comment is received, EPA will publish
a timely withdrawal of the rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Submit comments,
identified by Docket ID No. RO5-OAR~
2004-IN-0003 by one of the following
methods: Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

E-mail: bortzer.jay@epa.gov.

Fax: (312) 886—5824.

Mail: You may send written
comments to: J. Elmer Bortzer, Chief,
Air Programs Branch, (AR-18]),
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Illinois 60604.

Hand delivery: Deliver your
comments to: J. Elmer Bortzer, Chief,
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Air Programs Branch (AR-18]), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
18th floor, Chicago, Illinois 60604.

Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m. excluding Federal holidays.

Instructions: Direct your comments to
Docket ID No. RO5-OAR-2004-IN—
0003. EPA’s policy is that all comments
received will be included in the public
docket without change, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through regulations.gov, or e-
mail. The federal regulations.gov Web
site is an ““‘anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I of
the SUPPLEMENTARY INFORMATION section
of the related proposed rule which is
published in the Proposed Rules section
of this Federal Register.

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information is
not publicly available, i.e., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Publicly available
docket materials are available either
electronically in EDOCKET or in hard
copy at Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604. (We recommend
that you telephone Patricia Morris,
Environmental Scientist, at (312) 353—

8656 before visiting the Region 5 office.)
This facility is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Patricia Morris, Environmental
Scientist, Criteria Pollutant Section, Air
Programs Branch (AR-18]), EPA Region
5, 77 West Jackson Boulevard, Chicago,
Ilinois 60604, (312) 353—-8656.
morris.patricia@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information
A. Does This Action Apply To Me?
B. How Can I Get Copies of This Document
and Other Related Information?
C. How and To Whom Do I Submit
Comments?

II. What Is the Background for This Action?

III. What Action Is EPA Taking Today?

IV. What Changes Were Made to the
Northwest Indiana 1-Hour Ozone
MVEBs?

V. What is Transportation Conformity?

VI. What is a MVEB?

VII. How Does This Action Change
Implementation of Transportation
Conformity for the Northwest Indiana
Area?

VIII. What Is the Action?

IX. Did Indiana Hold A Public Hearing?

X. Statutory and Executive Order Review

I. General Information
A. Does This Action Apply To Me?

This action is rulemaking on a non-
regulatory planning document intended
to ensure the continued progress toward
good air quality in the Northwest
Indiana (Lake and Porter Counties)
Area. This action will allow
transportation planning to proceed in
Northwest Indiana.

B. How Can I Get Copies of This
Document and Other Related
Information?

1. The Regional Office has established
an electronic public rulemaking file
available for inspection on EDOCKET
and a hard copy file which is available
for inspection at the Regional Office.
EPA has established an official public
rulemaking file for this action under
Docket ID No. R0O5—-OAR-2004-IN—
0003. The official public file consists of
the documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public rulemaking
file does not include Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. The official public
rulemaking file is the collection of
materials that is available for public
viewing at the Air Programs Branch, Air
and Radiation Division, EPA Region 5,

77 West Jackson Boulevard, Chicago,
Illinois 60604. EPA requests that if at all
possible, you contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday, 8:30 a.m. to 4:30 p.m.
excluding Federal holidays.

2. Electronic Access. You may access
this Federal Register document
electronically through the
regulations.gov Web site located at
http://www.regulations.gov where you
can find, review, and submit comments
on Federal rules that have been
published in the Federal Register, the
Government’s legal newspaper, and are
open for comment.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

C. How and To Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text “Public comment on
proposed rulemaking Region 5 Air
Docket “R05—OAR-2004-IN-0003” in
the subject line on the first page of your
comment. Please ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked “late.” EPA is not
required to consider these late
comments.

For detailed instructions on
submitting public comments and on
what to consider as you prepare your
comments see the ADDRESSES section
and the section I General Information of
the SUPPLEMENTARY INFORMATION section
of the related proposed rule which is
published in the Proposed Rules section
of this Federal Register.
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II. What Is the Background for This
Action?

In November of 1999, EPA issued two
memoranda ! to articulate its policy
regarding states that incorporated
MOBILE5-based interim Tier 2
standard 2 benefits into their State
Implementation Plans (SIPs) and
MVEBs. Although these memoranda
primarily targeted certain serious and
severe ozone nonattainment areas, EPA
has implemented this policy in all other
areas that have made use of federal Tier
2 benefits in air quality plans from
EPA’s April 2000 MOBILES5 guidance,
“MOBILES5 Information Sheet #8: Tier 2
Benefits Using MOBILE5.” All states
whose attainment demonstrations or
maintenance plans include interim
MOBILE5-based estimates of the Tier 2
standards were required to make a
commitment to revise and resubmit
their MVEBs within either one or two
years of the final release of MOBILES6 in
order to gain SIP approval.

EPA officially released the MOBILE6
motor vehicle emissions factor model on
January 29, 2002 (67 FR 4254). Thus, the
effective date of that Federal Register
action constituted the start of the two-
year time period in which Indiana was
required to revise the maintenance plan
SIPs using the MOBILE6 model.

MOBILES5D, as released, did not allow
the user to estimate the emission
reduction credits for the Tier 2/Low
Sulfur rule. This situation existed since
the Tier 2 rule was promulgated after
the release of MOBILESbD. Therefore, in
order to allow areas that wanted to
claim emission reduction credit for the
Tier 2/Low Sulfur rule to estimate the
benefits, EPA provided a method to
estimate those reductions. This
MOBILE5b approximation methodology
represented the information available
for use in on-road mobile source
modeling at that time when MOBILE5b
was the approved model. EPA
recognized these approximations could
change as more data are analyzed and
incorporated into the next version of the
MOBILE model, MOBILE6. EPA

required areas that used the MOBILE5b
approximation method to resubmit
MVEBs recalculated with MOBILES.
Specifically, EPA established a policy
that MVEBs would not be approved as
being adequate for purposes of
conformity unless the SIP also included
an enforceable commitment to revise
and resubmit the MVEBs using
MOBILE6 methods within one year after
the EPA released MOBILES6 or,
alternatively, within two years
following the release of MOBILES,
provided that transportation conformity
is not determined in the area without
adequate MOBILE6-based MVEBs
during the second year. Based on this
policy, EPA required Indiana to update
the MVEBs in the 1-hour ozone
attainment demonstration for Northwest
Indiana within two years after the
release of MOBILES. In addition, any
new conformity analysis in the area
cannot be found to conform during the
second year until MVEBs based on
MOBILES calculations are found
adequate (November 13, 2001, 66 FR
56944). For a more detailed explanation
of EPA’s rationale for this policy, please
refer to the January 18, 2002, “Policy
Guidance on the Use of MOBILES for
SIP Development and Transportation
Conformity” (http://www.epa.gov/otaq/
models/mobile6/m6policy.pdf).

ITI. What Action Is EPA Taking Today?

EPA is approving revisions to the
Indiana SIP submitted by the Indiana
Department of Environmental
Management (IDEM). The SIP revision
request was originally submitted on July
2, 2004, with a request to parallel
process the draft revision. The state
public comment period ended on July
30, 2004, and IDEM submitted the final
SIP revision request on August 6, 2004.
The State’s revisions update the MVEBs
for the years 2005 and 2007 and also
update the projected mobile source
emissions (upon which the MVEBs are
based) using MOBILE6 for Lake and
Porter Counties in Indiana, which are
part of the Chicago 1-hour severe ozone

nonattainment area. These revisions
meet the requirements established in the
final approval of the attainment
demonstration (November 13, 2001, 66
FR 56944). These revisions also meet
the criteria in the January 18, 2002,
Guidance document, “Policy Guidance
on the Use of MOBILE6 for SIP
Development and Transportation
Conformity.”

IV. What Changes Were Made to the
Northwest Indiana 1-Hour Ozone
MVEBs?

Indiana revised MVEBs and mobile
source emissions using MOBILE®.2, the
current version of MOBILE6, and using
the latest population and transportation
model updates. The revised 2005 MVEB
for the Lake and Porter County area is
15.18 tons per summer day (tpd) for
Volatile Organic Compounds (VOC).
The revised 2007 MVEBs for the Lake
and Porter County area are 12.37 tpd
VOC and 63.33 tpd for Nitrogen Oxides
(NOx) (Please refer to the table below for
details.)

Table 1 below summarizes the revised
motor vehicle emissions inventories for
VOC for the Lake and Porter County
area in pounds (Ibs) per summer day.
These revised inventories were
developed using the latest planning
assumptions, including vehicle
registration data, vehicle miles traveled
(VMT), speeds, fleet mix, and SIP
emission control measures. These
inventories meet the Rate of Progress
(ROP) targets for the Lake and Porter
County area. Indiana was required to
reduce VOC emissions by nine percent
between 2002 to 2005. In the original
ROP Plan, Indiana had additional
emission reductions above and beyond
what was required. The approved ROP
Plan had an extra reduction of 7,852 lbs.
per summer day. The extra creditable
reductions were primarily from the
shutdown of certain steel operations.
The Indiana ROP Plan was approved as
part of the attainment demonstration
approval on November 13, 2001, (66 FR
56944).

NORTHWEST INDIANA ANTHROPOGENIC EMISSIONS

State Source category %%% g(%% ;/(%%
Indiana 350,771 98,560 99,579
83,821 65,669 66,595
71,560 30,351 24,738
23,367 16,611 13,326

1 Memoranda, ‘“Guidance on Motor Vehicle
Emissions Budgets in 1-Hour Ozone Attainment
Demonstrations,” issued November 3, 1999, and ““1-
Hour Ozone Attainment Demonstrations and Tier2/
Sulfur Rulemaking,” issued November 8, 1999.

Copies of these memoranda are on EPA’s Web site

at http://www.epa.gov/otaq/transp/traqconf.htm.
2The final rule on Tier 2 Motor Vehicle

Emissions Standards and Gasoline Sulfur Control

Requirements (“Tier 2 standards”) for passenger
cars, light trucks, and larger passenger vehicles was
published on February 10, 2000 (65 FR 6698).
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NORTHWEST INDIANA ANTHROPOGENIC EMISSIONS—Continued
State Source category Y&?QC(:) ;/(%% g(%%
TOMAL oo | s 529,519 211,191 204,238

The Indiana submittal also addresses
the 6% ROP emission reduction needed
for the years 2005 to 2007. Again,
Indiana had additional VOC emissions
in the originally approved ROP Plan.
These additional emissions are above
and beyond the 3% contingency
requirements which were also met and
approved. Indiana has used the
additional, excess emissions reductions
by allocating them to the mobile source
sector for the emissions budgets. By
using the excess emission reductions,
Indiana no longer has additional excess
ROP emissions in the approved ROP
Plan.

IDEM and EPA also reviewed
planning assumptions for the point,
area, and nonroad source categories to
ensure there have been no major
changes since approval of the
attainment demonstration. The
emissions for point, area, and nonroad
source categories are shown in Table 1,
in addition to the mobile source
emissions.

EPA has articulated its policy
regarding the use of MOBILE6 in SIP
development in its “Policy Guidance on
the Use of MOBILES6 for SIP
Development and Transportation
Conformity” 3 and “Clarification of
Policy Guidance for MOBILE6 in Mid-
course Review Areas.” 4

Consistent with this policy guidance,
Indiana’s August 6, 2004, submittal
includes urban airshed modeling results
to show that its 1-Hour Ozone
Attainment Demonstration Plan
continues to demonstrate attainment
using revised MOBILES6 inventories for
the Northwest Indiana area and the
entire Lake Michigan area. The State’s
methodology for the urban airshed
modeling consisted of modeling the
critical episode from 1995 with the
increased emissions in Northwest
Indiana to determine if attainment will
still be predicted by the established
2007 attainment date. The emissions
were increased by a 5% margin to
assure that, even with extra emissions,

3Memorandum, ‘Policy Guidance on the Use of
MOBILESG for SIP development and Transportation
Conformity,” issued January 18, 2002. A copy of
this memorandum can be found on EPA’s Web site
at http://www.epa.gov/otaq/transp/tragconf.htm.

4Memorandum, “Clarification of Policy Guidance
for MOBILE6 SIPs in Mid-course Review Areas,”
issued February 12, 2003. A copy of this
memorandum can be found on EPA’s Web site at
http://www.epa.gov/otaq/transp/traqconf.htm.

the area would demonstrate attainment.
The modeling showed that the regional
strategy met the three benchmarks in
EPA’s 1-hour attainment test
(“Guidance on Use of Modeled Results
to Demonstrate Attainment of the Ozone
NAAQS”, June 1996). The benchmarks
set limits on the number of modeled
exceedance days. All three of the
benchmarks were met by the modeling
that considered increased emissions.

Indiana’s August 6, 2004 submittal
satisfies the conditions outlined in
EPA’s MOBILES6 Policy guidance, and
demonstrates that the new levels of
motor vehicle emissions calculated
using MOBILES6 continue to support
achievement of the projected attainment
of the 1-Hour Ozone NAAQS by the
attainment date of November 15, 2007,
for the Northwest Indiana area.

V. What Is Transportation Conformity?

Transportation conformity means that
the level of emissions from the
transportation sector (i.e., cars, trucks
and buses) must be consistent with the
requirements in the SIP to attain and
maintain the National Ambient Air
Quality Standard (NAAQS). The Clean
Air Act, in section 176(c), requires
conformity of transportation plans,
programs and projects to a SIP’s purpose
of attaining and maintaining the
NAAQS. On November 24, 1993, EPA
published a final rule establishing
criteria and procedures for determining
if transportation plans, programs and
projects funded or approved under Title
23 United States Code or the Federal
Transit Act conform to the SIP. EPA
revised the Transportation Conformity
Rule on August 7, 1995 (60 FR 40098),
November 14, 1995 (60 FR 57179), and
August 15, 1997 (62 FR 43780), and
codified the revisions under 40 CFR part
51, subpart T and 40 CFR part 93,
subpart A—Conformity to State or
Federal Implementation Plans of
Transportation Plans, Programs, and
Projects Developed, Funded or
Approved Under Title 23 United States
Code or the Federal Transit Laws (62 FR
43780). The transportation conformity
rules require the comparison of an
ozone nonattainment area to the actual
projected emissions from cars, trucks
and buses on the highway network, to
the MVEB established by the SIP. The
Northwest Indiana area has an approved
attainment demonstration. EPA’s

approval of the attainment
demonstration on November 13, 2001,
(66 FR 56944) established interim
MVEBs for transportation conformity
purposes. These SIP revisions revise the
MVEBs and reestablish the MVEBs for
transportation conformity purposes.

VI. What Is a MVEB?

A MVEB is the projected level of
controlled emissions from the
transportation sector (mobile sources)
that is estimated in the SIP. The SIP
controls emissions through regulations,
for example, on fuels and exhaust levels
for cars. The MVEB concept is further
explained in the preamble to the
November 24, 1993, transportation
conformity rule (58 FR 62188). The
preamble also describes how to
establish the MVEB in the SIP and
revise the MVEB. The transportation
conformity rule allows the MVEB to be
changed as long as the total level of
emissions from all sources remains
below the attainment level of emissions.

VII. How Does This Action Change
Implementation of Transportation
Conformity for the Northwest Indiana
Area?

In today’s action, EPA is approving
revisions to the 2005 and 2007 MVEBs
for the Indiana portion of the Chicago
1-hour ozone nonattainment area. The
revised 2005 MVEB for the Northwest
Indiana area is 15.18 tpd for VOC. The
revised 2007 MVEBs for the Lake and
Porter County area are 12.37 tpd for
VOC and 63.33 tpd for NOx.

As aresult of these findings, the
Northwest Indiana area must use the
revised 2005 and 2007 MVEBs for future
conformity determinations effective on
the date of this action. EPA’s approval
of the MVEBs removes the
administrative freeze on transportation
conformity on the area and allows the
area to demonstrate conformity.

VIII. What Is the Action?

EPA is approving Indiana’s SIP
revisions because they meet all of the
requirements of section 110 of the Clean
Air Act, as interpreted by EPA policy
and guidance. Additionally, these SIP
revisions meet the applicable
requirements of the Transportation
Conformity Rule.
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IX. Did Indiana Hold a Public Hearing?

Indiana held a public hearing on July
28, 2004 in Merrillville, Indiana. The
public comment period extended until
July 30, 2004. No comments were
received during the comment period
including at the public hearing.

X. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget.

Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

For this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001).

Regulatory Flexibility Act

This action merely approves state law
as meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000).

Executive Order 13132: Federalism

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
States, on the relationship between the

national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.

Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This rule also is not subject to
Executive Order 13045 ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

National Technology Transfer
Advancement Act

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.

This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 25, 2004.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Volatile
organic compounds, Ozone.

Dated: August 12, 2004.
Steve Rothblatt,
Acting Regional Administrator, Region 5.

m Part 52, chapter, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart P—Indiana

m 2. Section 52.777 is amended by
adding paragraph (aa) to read as follows:

§52.777 Control strategy: photochemical
oxidants (hydrocarbons).

* * * * *

(aa) Approval—On August 6, 2004,
Indiana submitted a revision to the 1-
hour ozone attainment plan for Lake
and Porter Counties. The revision
consists of new motor vehicle emission
estimates and new MOBILE6 based
motor vehicle emissions budgets. The
motor vehicle emissions budget for
volatile organic compounds (VOCs) for
Lake and Porter Counties, Indiana for
the 2005 interim Rate of Progress year
is now 15.18 tons per summer day (tpd).
The 2007 motor vehicle emissions
budgets for the Lake and Porter
Counties, Indiana are now 12.37 tpd
VOC and 63.33 tpd oxides of nitrogen.

[FR Doc. 04-19434 Filed 8-25-04; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 287-0445; FRL-7804-2]

Revisions to the California State
Implementation Plan, Antelope Valley
Air Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing a limited
approval and limited disapproval of
revisions to the Antelope Valley Air
Quality Management District’s
(AVAQMD) portion of the California
State Implementation Plan (SIP). This
action was proposed in the Federal
Register on June 21, 2004 and concerns
volatile organic compound (VOC)
emissions from architectural coatings.
Under authority of the Clean Air Act as

amended in 1990 (CAA or the Act), this

action approves a local rule that

regulates these emission sources.

DATES: Effective Date: This rule is

effective on September 27, 2004.

ADDRESSES: You can inspect copies of

the administrative record for this action

at EPA’s Region IX office during normal
business hours by appointment. You
can inspect copies of the submitted SIP
revisions by appointment at the
following locations:

Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901.

Air and Radiation Docket and
Information Center, U.S.
Environmental Protection Agency,
Room B-102, 1301 Constitution
Avenue, NW., (Mail Code 6102T),
Washington, DC 20460.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1001 “I” Street,
Sacramento, CA 95814.

Antelope Valley Air Quality
Management District, 43301 Division
Street, Suite 206, Lancaster, CA
93535—-4649.

A copy of the rule may also be
available via the Internet at http://
www.arb.ca.gov/drdb/drdbltxt.htm.
Please be advised that this is not an EPA
Web site and may not contain the same
version of the rule that was submitted
to EPA.

FOR FURTHER INFORMATION CONTACT:
Francisco Donez, EPA Region IX, (415)
972-3956, Donez.Francisco@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

I. Proposed Action

On June 21, 2004 (69 FR 34323), EPA
proposed a limited approval and limited
disapproval of the following rule that
was submitted for incorporation into the
California SIP.

Local agency

Rule No.

Rule title

Adopted Submitted

AVAQMD ......cccocviiiiiiiiicici,

1113

Architectural Coatings ........cccoveerieirieinieenins

03/18/03 06/05/03

We proposed a limited approval
because we determined that this rule
improves the SIP and is largely
consistent with the relevant CAA
requirements. We simultaneously
proposed a limited disapproval because
some rule provisions conflict with
section 110 and part D of the Act. This
rule was modeled on the California Air
Resources Board’s (CARB) Suggested
Control Measure for Architectural
Coatings (SCM), and contains many of
the same deficiencies as that measure.
These deficiencies relate to the
averaging provisions incorporated into
the rule. The deficiencies in AVAQMD
Rule 1113 include the following:

1. Because emissions from coatings
sold under the sell-through provisions
cannot be distinguished (based on the
information explicitly required to be
maintained under the rule) from
emissions from coatings sold under an
averaging program, the enforceability of
the rule may be compromised by
manufacturers claiming that a certain
portion of emissions from coatings sold
under the sell-through provision should
be excluded from averaged emissions.

2. The requirement that
manufacturers describe the records
being used to calculate coating sales
under averaging programs is not
sufficiently specific and represents
executive officer discretion.

3. The rule’s language regarding how
violations of the averaging compliance

option shall be determined is
ambiguous.

4. The rule allows manufacturers to
average coatings based on statewide or
district-specific data, which makes
enforceability more difficult and
conflicts with other rule provisions
which imply that averaging will only be
implemented by CARB and conducted
on a statewide basis.

5. The rule grants the Executive
Officer of CARB authority to approve or
disapprove initial averaging programs,
program renewals, program
modifications, and program
terminations. This raises jurisdictional
issues and creates enforceability
problems, since CARB has not been
granted authority by the state
Legislature under the California Health
and Safety Code to regulate architectural
coatings.

Our proposed action contains more
information on the basis for this
rulemaking and on our evaluation of the
submittal.

I1. Public Comments and EPA
Responses

EPA’s proposed action provided a 30-
day public comment period. We
received no comments during this
period.

III. EPA Action

No comments were submitted that
change our assessment of the rule as
described in our proposed action.

Therefore, as authorized in sections
110(k)(3) and 301(a) of the Act, EPA is
finalizing a limited approval of the
submitted rule. This action incorporates
the submitted rule into the California
SIP, including those provisions
identified as deficient. As authorized
under section 110(k)(3), EPA is
simultaneously finalizing a limited
disapproval of the rule. However,
sanctions will not be imposed under
section 179 of the Act according to 40
CFR 52.31, even if EPA does not
approve subsequent SIP revisions that
correct the rule deficiencies within 18
months of the effective date of this
action because, according to specific
language incorporated into the rule, the
deficient provisions will expire in
January 2005, in advance of the end of
the 18-month period allowed to correct
the deficiencies. Similarly, EPA will not
promulgate a Federal implementation
plan (FIP) under section 110(c) if
subsequent SIP revisions that correct the
rule deficiencies are not approved
within 24 months. Note that the
submitted rule has been adopted by the
Antelope Valley Air Quality
Management District, and EPA’s final
limited disapproval does not prevent
the local agency from enforcing it.
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IV. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.)

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities.

Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

D. Unfunded Mandates Reform Act

Under sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”’), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives

of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

E. Executive Order 13132, Federalism

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves a State rule
implementing a Federal standard, and
does not alter the relationship or the

distribution of power and
responsibilities established in the Clean
Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This final rule does not
have tribal implications, as specified in
Executive Order 13175. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes.
Thus, Executive Order 13175 does not
apply to this rule.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

L. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
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(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘‘voluntary
consensus standards’’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective September 27, 2004.

K. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 25, 2004.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: August 3, 2004.
Wayne Nastri,
Regional Administrator, Region IX.
m Part 52, chapter ], title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraph (c)(316)(i)(F) to read as
follows:

§52.220 Identification of plan.
* * * * *

(C] * % %

(316) * % %

(i) * % %

(F) Antelope Valley Air Quality
Management District.

(1) Rule 1113, adopted on March 18,
2003.
* * * * *
[FR Doc. 04-19523 Filed 8—25-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2004-0195; FRL-7371-2]
Pyrimethanil; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances as follows: For residues of
pyrimethanil, 4,6-dimethyl-N-phenyl-2-
pyrimidinamine, in or on almond;
almond, hulls; apple, wet pomace;
banana; citrus oil; fruit, citrus, group 10
(post-harvest); fruit, pome, group 11
(pre-harvest and post-harvest); fruit,
stone (except cherry), group 12; grape;
grape, raisin; onion, dry bulb; onion,
green; pistachio; strawberry; tomato;
and vegetable, tuberous and corm,
subgroup 1C; for residues of
pyrimethanil and its metabolite, 4-[4,6-
dimethyl-2-pyrimidinyl)amino]phenol
in or on cattle, fat; cattle, kidney; cattle,
meat; cattle meat-by-products (except
kidney); goat, fat; goat, kidney; goat,
meat; goat meat-by-products (except
kidney); horse, fat; horse, kidney; horse,
meat; horse, meat-by-products (except
kidney); sheep, fat; sheep, kidney;
sheep, meat; and sheep, meat-by-
products (except kidney); and for

residues of pyrimethanil and its
metabolite 4,6-dimethyl-2-
(phenylamino)-5-pyrimidinol in milk.
Bayer Crop Science and Janssen
Pharmaceutica, Inc. requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA), as
amended by the Food Quality Protection
Act of 1996 (FQPA).

DATES: This regulation is effective
August 26, 2004. Objections and
requests for hearings must be received
on or before October 25, 2004.
ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VIII. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket ID
number OPP-2004-0195. All
documents in the docket are listed in
the EDOCKET index at http://
www.epa.gov/edocket. Although listed
in the index, some information is not
publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB),
Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Mary L. Waller, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—-9354; e-mail address:
waller.mary@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

¢ Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
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greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

e Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/. To access the
OPPTS Harmonized Guidelines
referenced in this document, go directly
to the guidelines at http://www.epa.gpo/
opptsfrs/home/guidelin.htm/.

II. Background and Statutory Findings

In the Federal Register of February
14, 2003 (68 FR 7548) (FRL-7289-1),
and March 5, 2003 (68 FR 10458) (FRL—
7291-2), EPA issued notices pursuant to
section 408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of
pesticide petitions (PP 2F6480, 2F6439,
and 9E6054) by Janssen Pharmaceutica
Inc., Plant and Material Protection
Division, 1125 Trenton-Harbouton
Road, Titusville, NJ 08560, and Bayer
Crop Science, 2 T.W. Alexander Drive,
Research Triangle Park, NC 27709.
These notices included a summary of
the petitions prepared by Janseen
Pharmaceutica Inc., and Bayer Crop
Science, the registrants. There were no
comments received in response to these
notices of filing.

The petitions requested that 40 CFR
180.518 be amended by establishing
tolerances for residues of the fungicide
pyrimethanil, 4,6-dimethyl-N-phenyl-2-
pyrimidinamine, in or on citrus fruits

(calamondin, citrus citron, citrus
hybrids, grapefruit, kumquat, lemon,
lime, mandarin, sour and sweet oranges,
pummelo and satsuma mandarin) at 6
parts per million (ppm); pome fruit
(apples, pears, oriental pears,
crabapples, loquats, mayhaws, and
quince) wet pomace at 12 ppm; and
pome fruit (apples, pears, oriental pears,
crabapples, loquats, mayhaws, and
quince) at 3 ppm 2F6480; tree nut,
nutmeat, group at 0.25 ppm; tree nut,
hulls, group at 12 ppm; fruit, pome,
group at 0.20 ppm; apple, wet pomace
at 0.75 ppm; fruit, stone, group at 3.0
ppm; grape at 3.0 ppm; grape, dry
pomace at 20 ppm,; grape, wet pomace
at 7.0 ppm; grape, raisen waste at 50
Ppm; grape, raisin at 5.0 ppm; vegetable,
bulb, group at 2.0 ppm; vegetable,
tuberous and corm, subgroup at 0.05
ppm; strawberry at 3.0 ppm; tomato at
0.50 ppm; wheat, rotational at 0.05 ppm;
cattle, meat at 0.1 ppm; cattle, meat-by-
products at 0.1 ppm; and milk at 0.03
ppm 2F6439;, and banana at 0.10 ppm
9E6054.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. * * *”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of FFDCA
and a complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances
November 26, 1997 (62 FR 62961) (FRL—
5754-7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for tolerances as follows: (1) For
residues of pyrimethanil on almond at
0.20 ppm; almond, hulls at 12 ppm;
apple, wet pomace at 12 ppm; banana at
0.10 ppm; citrus oil at 150 ppm; fruit,
citrus, group 10 (post-harvest) at 10
ppm; fruit, pome, group 11 (pre-harvest
and post-harvest) at 3.0 ppm; fruit, stone
(except cherry), group 12 at 3.0 ppm;
grape at 5.0 ppm; grape, raisin at 8.0
ppm; onion, dry bulb at 0.10 ppm;
onion, green at 2.0 ppm; pistachio at
0.20 ppm; strawberry at 3.0 ppm; tomato
at 0.50 ppm; and vegetable, tuberous
and corm, subgroup 1C at 0.05 ppm; (2)
for residues of pyrimethanil and its
metabolite, 4-[4,6-dimethyl-2-
pyrimidinyl)amino]phenol on cattle, fat
at 0.01 ppm; cattle, kidney at 0.30 ppm;
cattle, meat at 0.01 ppm; cattle, meat-by-
products (except kidney) at 0.01 ppm;
goat, fat at 0.01 ppm; goat, kidney at
0.30 ppm; goat, meat at 0.01 ppm; goat,
meat-by-products (except kidney) at
0.01 ppm; horse, fat at 0.01 ppm; horse,
kidney at 0.30 ppm; horse, meat at 0.01
ppm; horse, meat-by-products (except
kidney) at 0.01 ppm; sheep, fat at 0.01
ppm; sheep, kidney at 0.30 ppm; sheep,
meat at 0.01 ppm; and sheep, meat-by-
products (except kidney) at 0.01 ppm;
and (3) for residues of pyrimethanil and
its metabolite, 4,[6-dimethyl-2-
(phenyllamino)-5-pyrimidinol in milk at
0.03 ppm. EPA’s assessment of
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by pyrimethanil are
discussed in Table 1 of this unit as well
as the no observed adverse effect level
(NOAEL) and the lowest observed
adverse effect level (LOAEL) from the
toxicity studies reviewed.



52436

Federal Register/Vol. 69, No. 165/ Thursday, August 26, 2004 /Rules and Regulations

TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER TOXICITY

Guideline No.

Study Type

Results

870.3100

90-Day oral toxicity-ro-
dents (rat)

NOAEL = 54.5 milligrams/kilogram/day (mg/kg/day) male (M), 66.7 mg/kg/day fe-
male (F)

LOAEL = 529.1 mg/kg/day M, 625.9 mg/kg/day F decreased body weights (20%),
body weight gain (30%), food consumption, brown urine, increased urinary protein;
decreased absolute heart, adrenal, spleen, thymus weights; increased relative
liver kidney, gonad weights, liver, thyroid hypertrophy

870.3100

90-Day oral toxicity-ro-
dents (mouse)

NOAEL = 139 mg/kg/day M, 203 mg/kg/day F

LOAEL = 1,864 mg/kg/day M, 2,545 mg/kg/day F based on decreased body-weight
gain (7—12%); increased cholesterol, bilirubin F/M, dark thyroids, increased rel-
ative liver weights, kidney, thyroid, bladder histopathology

870.3150

90-Day oral toxicity-non-
rodents

NOAEL = 80 mg/kg/day
LOAEL = 1,000/800 mg/kg/day based on decreased water consumption, vomiting,
diarrhea, salivation, hypoactivity

870.3700

Prenatal developmental-
rodents

Maternal

NOAEL = 85 mg/kg/day

Maternal

LOAEL = 1,000 mg/kg/day based on decreased body weight, and body weight gain

Developmental

NOAEL = 85 mg/kg/day

Developmental

LOAEL = 1,000 mg/kg/day based on decrease in mean litter weight and mean fetal
weight

870.3700

Prenatal developmental-
nonrodents

Maternal

NOAEL = 45 mg/kg/day

Maternal

LOAEL = 300 mg/kg/day based on deaths, decreased body weights, body weight
gain, food consumption, production and size of fecal pellets

Developmental

NOAEL = 45 mg/kg/day

Developmental

LOAEL = 300 mg/kg/day based on death, decreased body weight, body weight gain,
food consumption, production and size of fecal pellets; decreased fetal weight, in-
creased fetal runts, retarded ossification, 13 thoracic vertebrae and pairs of ribs

870.3800

2-Generation reproduction
and fertility effects (rats)

Parental/systemic

NOAEL = 23.1 mg/kg/day M, 27.4 mg/kg/day F

Parental/systemic

LOAEL = 294 mg/kg/day M, 343 mg/kg/day F based on decreased body weight (11—
13%), and body weight gain (11-17%)

Reproductive

NOAEL = 294/343 mg/kg/day

Reproductive

Offspring

NOAEL = 23.1 mg/kg/day M, 27.4 mg/kg/day F

Offspring

LOAEL = 294 mg/kg/day based on decreased pup body weights on PND 21

870.4100

Chronic toxicity - dogs

NOAEL = 30 mg/kg/day
LOAEL = 250 mg/kg/day based on decreased body weight, food and water con-
sumption, food efficiency, increased neutrophils, decreased clotting time

870.4200

Carcinogenicity mice

NOAEL = 210.9 mg/kg/day M, 253.8 mg/kg/day F
No toxicologically significant effects were found

870.4300

Combined Chronic/car-
cinogenicity (rats)

NOAEL = 17 mg/kg/day M, 22 mg/kg/day F

LOAEL = 221 mg/kg/day M, 291 mg/kg/day F based on decreased body-weight gain
(5-15% M, 15-45% F) 10—-15% at 6 months; increased serum cholesterol, gamma
glutamyl transferase, relative liver weights; liver, thyroid histopathology increased
thyroid adenomas

870.5100

Gene mutation

There was no evidence of induced mutant colonies over background

870.5300

Cytogenetics

There was no clear evidence of biologically significant induction of mutant colonies
over background

870.5375

Chromosome aberration

There was no evidence of chromosome aberrations induced over background
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TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER ToxICITY—Continued

Guideline No. Study Type Results
870.5395 Mammalian erythrocyte There was no statistically significant increase in the frequency of micronucleated pol-
micronucleus test in ychromatic erythrocytes in mouse bone marrow at any dose or harvest time
mice
870.5550 Unscheduled DNA syn- Negative in inducing unscheduled DNA synthesis in rat hepatocytes as a result of in
thesis in mammalian vivo gastric intubation
culture
870.6200 Acute neurotoxicity NOAEL = 100 mg/kg/day M, 100 mg/kg/day F
screening battery (rat) LOAEL = 1,000 mg/kg/day M, 1,000 mg/kg/day F based on decreased motor activ-
ity, ataxia, and decreased body temperature in both sexes, decreased hind limb
grip strength in males, and increased dilated pupils in females on Day 1
870.6200 Subchronic neurotoxicity NOAEL = 44.3 mg/kg/day F
screening battery (rat) LOAEL = 429.9 mg/kg/day F, greater than 391.9 mg/kg/day M based on decreased
body weight (8%), body weight gain (21%), food consumpton (9-15%) F. No ef-
fects in males

B. Toxicological Endpoints

The dose at which the NOAEL from
the toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which LOAEL of concern is
identified is sometimes used for risk
assessment if no NOAEL was achieved
in the toxicology study selected. An
uncertainty factor (UF) is applied to
reflect uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. An UF of 100 is routinely
used, 10X to account for interspecies
differences and 10X for intraspecies
differences.

Three other types of safety or UFs
may be used: “Traditional UF” the
“special FQPA safety factor; ” and the
“default FQPA safety factor.” By the
term “traditional UF”” EPA is referring
to those additional UFs used prior to
FQPA passage to account for data base
deficiencies. These traditional UFs have
been incorporated by the FQPA into the
additional safety factor for the
protection of infants and children. The
term ‘‘special FQPA safety factor” refers
to those safety factors that are deemed
necessary for the protection of infants

and children primarily as a result of the
FQPA. The “default FQPA safety factor”
is the additional 10X safety factor that

is mandated by the statute unless it is
decided that there are reliable data to
choose a different additional factor
(potentially a traditional UF or a special
FQPA safety factor).

For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (aRfD or cRID) where the RID is
equal to the NOAEL divided by an UF
of 100 to account for interspecies and
intraspecies differences and any
traditional UFs deemed appropriate
(RfD = NOAEL/UF). Where a special
FQPA safety factor or the default FQPA
safety factor is used, this additional
factor is applied to the RfD by dividing
the RfD by such additional factor. The
acute or chronic Population Adjusted
Dose (aPAD or cPAD) is a modification
of the RfD to accommodate this type of
safety factor.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the LOC. For example, when
100 is the appropriate UF (10X to
account for interspecies differences and
10X for intraspecies differences) the
LOC is 100. To estimate risk, a ratio of
the NOAEL to exposures (margin of

exposure (MOE) = NOAEL/exposure) is
calculated and compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk). An example of how such a
probability risk is expressed would be to
describe the risk as one in one hundred
thousand (1 X 10-5), one in a million (1
X 10-6), or one in ten million (1 X 10-7).
Under certain specific circumstances,
MOE calculations will be used for the
carcinogenic risk assessment. In this
non-linear approach, a “point of
departure” is identified below which
carcinogenic effects are not expected.
The point of departure is typically a
NOAEL based on an endpoint related to
cancer effects though it may be a
different value derived from the dose
response curve. To estimate risk, a ratio
of the point of departure to exposure
(MOEcancer = point of departure/
exposures) is calculated.

A summary of the toxicological
endpoints for pyrimethanil used for
human risk assessment is shown in the
following Table 2.

TABLE 2.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR PYRIMETHANIL FOR USE IN HUMAN RISK

ASSESSMENT

Exposure Scenario

Dose Used in Risk Assessment,
Interspecies and Intraspecies and
any Traditional UF

ment

Special FQPA SF and Level
of Concern for Risk Assess-

Study and Toxicological Effects

Acute dietary (Females 13-50

years of age) UF =100

NOAEL = 45 mg/kg/day

Acute RfD = 0.45 mg/kg/day

Special FQPA SF = 1
aPAD = aRfD + Special

FQPA SF = 0.45 mg/kg/day

Developmental toxicity - rabbit

LOAEL = 300 mg/kg/day based on in-
creased in fetuses with 13 thoracic
vertebrae and 13 pairs of ribs
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TABLE 2.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR PYRIMETHANIL FOR USE IN HUMAN RISK

ASSESSMENT—Continued

Exposure Scenario

Dose Used in Risk Assessment,
Interspecies and Intraspecies and
any Traditional UF

ment

Special FQPA SF and Level
of Concern for Risk Assess-

Study and Toxicological Effects

Acute dietary (general popu-
lation including infants and
children)

UF =100

NOAEL = 100 mg/kg/day

aRfD = 1 mg/kg/day

Special FQPA SF = 1
aPAD = aRfD + Special

FQPA SF = 1 mg/kg/day

Acute neurotoxicity - rat

LOAEL = 1,000 mg/kg/day based on
decreased motor activity, ataxia, de-
creased body temperature, hind lim
grip strength, and dilated pupils

Chronic dietary (All popu-

lations) UF =100

NOAEL= 17 mg/kg/day

Chronic RfD = 0.17 mg/kg/day

Special FQPA SF = 1

cPAD = chronic RfD + Special
FQPA SF = 0.17 mg/kg/day

Chronic toxicity - rat

LOAEL = 221 mg/kg/day based on de-
creased body-weight gains, increased
serum cholesterol and GGT, in-
creased relative liver/body-weight ra-
tios, necropsy and histopathological
findings in the liver and thyroid

Cancer (oral, dermal, inhala-
tion)

Pyrimethanil was classified as a Group
C carcinogen based on thyroid fol-
licular cell tumors in both sexes of the
2—year rat study (NOAEL = 17 mg/kg/
day). The Agency’s Cancer Peer Re-
view Committee recommended a
threshold or Margin of Exposure
(MOE) approach because the thyroid
tumors associated with administration
of pyrimethanil in Sprague-Dawley
rats may be due to a disruption in the
thyroid-pituitary status.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.518) for the
residues of pyrimethanil, in or on
imported wine grapes. Risk assessments
were conducted by EPA to assess
dietary exposures from pyrimethanil
plus the metabolites, 4-[4,6-dimethyl-2-
pyrimidinyl)amino]phenol and 4,6-
dimethyl-2-(phenylamino)-5-
pyrimidinol, in food as follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide, if a toxicological study
has indicated the possibility of an effect
of concern occurring as a result of a 1—
day or single exposure.

In conducting the acute dietary risk
assessment EPA used the Dietary
Exposure Evaluation Model software
with the Food Commodity Intake
Database (DEEMT™.-FCID), which
incorporates food consumption data as
reported by respondents in the United
States Department of Agriculture
(USDA) 1994-1996 and 1998
Nationwide Continuing Surveys of Food
Intake by Individuals (CSFII), and
accumulated exposure to the chemical
for each commodity. The following
assumptions were made for the acute
exposure assessments: The acute
analysis assumed tolerance level
residues, 100% crop treated, and
DEEM™ (ver. 7.76) default processing

factors for all proposed commodities.
Percent crop treated (PCT) data and
anticipated residues were not used.

ii. Chronic exposure. In conducting
the chronic dietary risk assessment EPA
used the DEEM software with the FCID,
which incorporates food consumption
data as reported by respondents in the
USDA 1994-1996 and 1998 Nationwide
CSFII, and accumulated exposure to the
chemical for each commodity. The
following assumptions were made for
the chronic exposure assessments: The
chronic analyses assumed tolerance
level residues for ruminant tissues and
milk and was refined through the use of
average crop field trial residues for all
crops. Conservative projected PCT
estimates were used.

iii. Cancer. In conducting the cancer
dietary risk assessment, EPA used the
Dietary Exposure Evaluation Model
software with the Food Commodity
Intake Database (DEEM-FCID™), which
incorporates food consumption data as
reported by respondents in the USDA
1994-1996 and 1998 Nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII), and accumulated
exposure to the chemical for each
commodity. The cancer risk assessment
used the MOE methodology (MOE
equals NOAEL (17 mg/kg/day) divided
by chronic exposure). The following
assumptions were made for the cancer
exposure assessment: The cancer

analyses assumed tolerance level
residues for ruminant tissues and milk
and was refined through the use of
average crop field trial residues for all
crops. Conservative projected percent
crop treated estimates were used.

iv. Anticipated residue and PCT
information. Section 408(b)(2)(E) of
FFDCA authorizes EPA to use available
data and information on the anticipated
residue levels of pesticide residues in
food and the actual levels of pesticide
chemicals that have been measured in
food. If EPA relies on such information,
EPA must require that data be provided
5 years after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. Following the initial
data submission, EPA is authorized to
require similar data on a time frame it
deems appropriate. As required by
section 408(b)(2)(E) of FFDCA, EPA will
issue a Data-Call-In for information
relating to anticipated residues to be
submitted no later than 5 years from the
date of issuance of this tolerance.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if the
Agency can make the following
findings: Condition 1, that the data used
are reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
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contain such pesticide residue;
Condition 2, that the exposure estimate
does not underestimate exposure for any
significant subpopulation group, and
Condition 3, if data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area. In addition, the
Agency must provide for periodic
evaluation of any estimates used. To
provide for the periodic evaluation of
the estimate of PCT as required by
section 408(b)(2)(F) of FFDCA, EPA may
require registrants to submit data on
PCT.

The Agency used projected PCT
(PPCT) information for the following
crops: almonds, apples (field use),
grapes, onions, pear (field use), peach/
stone fruit, potatoes, strawberries,
tomatoes, post harvest pome fruit, and
post-havest citrus. A 100% crop treated
estimate was assumed for bananas,
tuberous and corm vegetables
(excluding potatoes), milk, meat and
meat-by-products. These PPCT values
are based on projected market share
information. The registrants provided
the Agency with their anticipated
market share projections. The Agency
estimated market share projections by
comparing the efficacy spectrum of the
registered alternatives to the efficacy
spectrum of pyrimethanil. In conducting
its risk assessment, the Agency utilized
EPA-derived estimates. As to Condition
1, the Agency believes that this
approach is conservative and will
overestimate the potential risk. To
further ensure the reliability of these
data, as a condition of registration, the
registrant will be required to provide
annual reports on the market
penetration and market share of
pyrimethanil for each of the registered
crops. As to Conditions 2 and 3,
regional consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available information on the
regional consumption of food to which

pyrimethanil may be applied in a
particular area.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
pyrimethanil and its major metabolite,
2-amino-4,6-dimethylpyrimidine in
drinking water. Because the Agency
does not have comprehensive
monitoring data, drinking water
concentration estimates are made by
reliance on simulation or modeling
taking into account data on the physical
characteristics of pyrimethanil and 2-
amino-4,6-dimethylpyrimidine.
Pyrimethanil is expected to have low
mobility in the environment, and 2-
amino-4,6,-dimethylpyrimidine is
expected to be moderately mobile and
more persistent in the environment.

The Agency uses the Generic
Estimated Environmental Concentration
(GENEEC) or the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) to estimate
pesticide concentrations in surface
water and SCI-GROW, which predicts
pesticide concentrations in ground
water. In general, EPA will use GENEEC
(a Tier 1 model) before using PRZM/
EXAMS (a Tier 2 model) for a screening-
level assessment for surface water. The
GENEEC model is a subset of the PRZM/
EXAMS model that uses a specific high-
end runoff scenario for pesticides.
GENEEC incorporates a farm pond
scenario, while PRZM/EXAMS
incorporate an index reservoir
environment in place of the previous
pond scenario. The PRZM/EXAMS
model includes a percent crop area
factor as an adjustment to account for
the maximum percent crop coverage
within a watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
screen for sorting out pesticides for
which it is unlikely that drinking water
concentrations would exceed human
health levels of concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs), which are the
model estimates of a pesticide’s
concentration in water. EECs derived
from these models are used to quantify
drinking water exposure and risk as a
percent referance dose (%R{D) or
percent population adjusted dose

(%PAD). Instead drinking water levels
of comparison (DWLOCs) are calculated
and used as a point of comparison
against the model estimates of a
pesticide’s concentration in water.
DWLOCs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to pyrimethanil
and 2-amino-4,6-dimethylpyrimidine
they are further discussed in the
aggregate risk sections in Unit IIL

Based on the PRZM/EXAMS and SCI-
GROW models, the EECs of
pyrimethanil and 2-amino-4,6-
dimethylpyrimidine for acute exposures
are estimated to be 37.8 parts per billion
(ppb) for surface water and 4.8 ppb for
ground water. The EECs for chronic
exposures are estimated to be 5.1 ppb
for surface water and 4.8 ppb for ground
water. All EECs were adjusted for
regional percent cropped area and all
EECs were developed using the
strawberry use pattern which represents
the worst case scenario (highest single
and seasonal application rates).

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Pyrimethanil is not registered for use
on any sites that would result in
residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
pyrimethanil and any other substances
and pyrimethanil does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that pyrimethanil has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s OPP concerning
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common mechanism determinations
and procedures for cumulating effects
from substances found to have a
common mechanism on EPA’s web site
at http://www.epa.gov/pesticides/
cumulative/.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety
(MQOS) for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines based on reliable data that a
different MOS will be safe for infants
and children. MOS are incorporated
into EPA risk assessments either
directly through use of a MOE analysis
or through using UF's (safety) in
calculating a dose level that poses no
appreciable risk to humans. In applying
this provision, EPA either retains the
default value of 10X when reliable data
do not support the choice of a different
factor, or, if reliable data are available,
EPA uses a different additional safety
factor value based on the use of
traditional UFs and/or special FQPA
safety factors, as appropriate.

2. Prenatal and postnatal sensitivity.
EPA determined that there are no
residual concerns for pyrimethanil for
prenatal and postnatal toxicologically
based on the following:

e There is no evidence of qualitative
or quantitative increased susceptibility
following prenatal or postnatal
eXposures.

e There are no concerns or residual
uncertainties for prenatal and/or
postnatal toxicity following exposure to
pyrimethanil.

¢ Because a decrease in thyroid
hormones may cause neurotoxicity in
the young exposed prior to birth or early
in life, the Agency considered the
possible need for a comparative thyroid
assay and reviewed the evidence for
thyroid toxicity in the data base. The
Agency concluded that a comparative
thyroid assay in young and adult rats is
not required.

¢ Based on the weight-of-evidence
presented, the Agency concluded that a
developmental neurotoxicity study is
not required for pyrimethanil since
there is no evidence of neuropathology
and no neurotoxic signs up to 400 mg/
kg/day in a subchronic neurotoxicity
study in rats; the only evidence of
neurotoxicity occurs after an acute dose

level (1,000 mg/kg) much higher than
those used to establish endpoints for
risk assessment (100 mg/kg for acute
exposures; approximately 20 mg/kg/day
for repeated exposures), the 1,000 mg/
kg/day dose is also higher than the
doses tested or than those used in the
reproduction study, which had a high
dose of 343 mg/kg/day.

e The Agency noted, as seen in the
CPRC report, that the effects on the
thyroid-pituitary status were associated
with the large increase in uridine
diphosphate glucuronosyl transferases
seen in the 14—day dietary rat study.
The effects seen in the thyroid and the
liver, while treatment-related, are not
severe in nature; in each of these studies
there is a wide dose spread
(approxiamately 10—fold difference
between NOAELs and LOAELs) which
provides a measure of protection for any
potential effects reflecting increased
sensitivity or susceptibility in offspring.
Additionally, the endpoints selected for
risk assessment will cover any concern
for thyroid or liver effects seen at higher
doses.

e The Agency has a complete
database on rat thyroid tumors. The
mode of action in thyroid tumors in rats
is well understood.

3. Conclusion. There is a complete
toxicity data base for pyrimethanil and
exposure data are complete or are
estimated based on data that reasonably
accounts for potential exposures. The
FQPA factor is removed because of the
completeness of the data base and the
lack of concern for prenatal and
postnatal toxicity. EPA concluded that
reliable data shows an additional safety
factor of 10X is not needed for the
protection of infants and children.

E. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against EECs.
DWLOC values are not regulatory
standards for drinking water. DWLOCs
are theoretical upper limits on a
pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water e.g., allowable chronic water
exposure (mg/kg/day) = cPAD - (average

food + residential exposure). This
allowable exposure through drinking
water is used to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the EPA’s Office of Water are
used to calculate DWLOCs: 2 liter (L)/
70 kg (adult male), 2 L/60 kg (adult
female), and 1 L/10 kg (child). Default
body weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOCs. Generally, a DWLOC is
calculated for each type of risk
assessment used: Acute, short-term,
intermediate-term, chronic, and cancer.

When EECs for surface water and
ground water are less than the
calculated DWLOCs, EPA concludes
with reasonable certainty that exposures
to the pesticide in drinking water (when
considered along with other sources of
exposure for which EPA has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because EPA considers the
aggregate risk resulting from multiple
exposure pathways associated with a
pesticide’s uses, levels of comparison in
drinking water may vary as those uses
change. If new uses are added in the
future, EPA will reassess the potential
impacts of residues of the pesticide in
drinking water as a part of the aggregate
risk assessment process.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food to pyrimethanil plus
the metabolites, 4-[4,6-dimethyl-2-
pyrimidinyl)amino]phenol and 4,6-
dimethyl-2-(phenylamino)-5-
pyrimidinol will occupy 10% of the
aPAD for the U.S. population, 16% of
the aPAD for females 13-49 years old,
15% of the aPAD for all infants less than
1 year old, and 31% of the aPAD for
children 1-2 years old. In addition, there
is potential for acute dietary exposure to
pyrimethanil and 2-amino-4, 6-
dimethylpyrimidine in drinking water.
After calculating DWLOCs and
comparing them to the EECs for surface
and ground water, EPA does not expect
the aggregate exposure to exceed 100%
of the aPAD, as shown in the following
Table 3.
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TABLE 3.—AGGREGATE RISK ASSESSMENT FOR ACUTE EXPOSURE TO PYRIMETHANIL PLUS THE METABOLITES, 4-[4,6-
DIMETHYL-2-PYRIMIDINYL)AMINO]PHENOL AND 4,6-DIMETHYL-2-(PHENYLAMINO)-5-PYRIMIDINOL

Population Subgroup aPAEg)(mg/ WE’F%%S)D WitlerIaEEC Wgtr:rugcéc De\(/;IL_JtOeC
(ppb) (ppb) (ppb)
General U.S. population 1 10 37.8 4.8 31,000
All infants less than (1 year old) 1 15 37.8 4.8 8,500
Children (1-2 years old) 1 31 37.8 4.8 6,900
Females (13-49 years old) 0.45 16 37.8 4.8 33,000

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to pyrimethanil plus the
metabolites, 4-[4,6-dimethyl-2-
pyrimidinyl)amino]phenol and 4,6-
dimethyl-2-(phenylamino)-5-
pyrimidinol from food will utilize 1% of
the cPAD for the U.S. population, 4.5%
of the cPAD for all infants less than 1

year old, less than 1% of the cPAD for
females 13-49 years old and 5.3% of the
cPAD for children 1-2 years old. There
are no residential uses for pyrimethanil
that result in chronic residential
exposure to pyrimethanil. Based on the
use pattern, chronic residential
exposure to residues of pyrimethanil is
not expected. In addition, there is
potential for chronic dietary exposure to

pyrimethanil and 2-amino-4,6-
dimethylpyrimidine in drinking water.
After calculating DWLOCs and
comparing them to the EECs for surface
water and ground water, EPA does not
expect the aggregate exposure to exceed
100% of the cPAD, as shown in the
following Table 4.

TABLE 4.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON- CANCER) EXPOSURE TO PYRIMETHANIL PLUS THE
METABOLITES, 4-[4,6-DIMETHYL-2- PYRIMIDINYL)AMINO]PHENOL AND 4,6-DIMETHYL-2-(PHENYLAMINO)-5- PYRIMIDINOL

cPAD ma/ Surface Ground Chronic
Population Subgroup kg/dayg %cPAD (Food) Water EEC | Water EEC DWLOC
(ppb) (ppb) (ppb)
U.S. population 0.17 1 5.1 4.8 5,900
All infants less than (1 year old) 0.17 4.5 5.1 4.8 1,600
Females (13-49 years old) 0.17 less than 1 5.1 4.8 5,100
Children (1-2 years) 0.17 5.3 5.1 4.8 1,600

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Pyrimethanil is not registered for use
on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which do not exceed
the Agency’s level of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

Pyrimethanil is not registered for use
on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which do not exceed
the Agency’s level of concern.

5. Aggregate cancer risk for U.S.
population. Pyrimethanil was classified
as a Group C chemical (possible human
carcinogen) and a non-linear
methodology MOE was applied for the

estimation of human cancer risk. The
chronic dietary food analyses resulted
in MOEs for the U.S. population of
greater than 9,000. The estimated cancer
aggregate MOE for the U.S. population
is 9,200.

Generally, for threshold cancer effects
where the mode of action is well
understood, like thyroid carcinogens
such as pyrimethanil, the general
margin of exposure that indicates a
reasonable certainty of no harm would
be 100 (representing 2 factors of 10 for
inter-species and intra-species
extrapolation). The question of an
acceptable MOE for threshold cancer
effects is a relatively recent issue;
however, given that the MOE here is
9,200, there is no question that this
margin demonstrates that there is a
reasonable certainty of no harm from
cancer effects resulting from exposure to
pyrimethanil.

EPA has asked for an additional
cancer study in the mouse because even
at the highest dose tested there were no
adverse effects. Given the dose levels
used in the first mouse cancer study,

EPA does not expect that even if the
second study was positive it would
result in a cancer risk estimate any
higher than the current risk estimate.
For example, the NOAEL and LOAEL
from the 2 year combined chronic/
carcinogenicity study in rats are 17 mg/
kg/day and 221mg/kg/day, respectively.
The NOAEL (highest dose tested) from
the first mouse cancer study was 210
mg/kg/day which is comparable to the
LOAEL of 221 mg/kg/day in rat.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to pyrimethanil
plus the metabolites, 4-[4,6-dimethyl-2-
pyrimidinyl)amino]phenol and 4,6-
dimethyl-2-(phenylamino)-5-
pyrimidinol residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodologies
(gas chromatography/mass spectrometry
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(GS/MS) and high performance liquid
chromatography/ultraviolet (HPLC-UV))
are available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

There are no established or proposed
CODEX or Mexican maximum residue
limits (MRL). There is an established
Canadian MRL for residues on grapes
which is consistent with the
recommended tolerance for grapes in
this rule.

C. Conditions

1. Plantback intervals will be required
for all crops other than those with
registered uses.

2. Additional clarifying data will be
required for Guideline 860.1300 Nature
of the Residue - Livestock and 860.1380
Storage Stability.

3. A carcinogenicity study-mice
(Guideline 870.4200(b) will be required
because the high dose in the existing
study was judged to be inadequate for
assessing the carcinogenic potential of
pyrimethanil.

V. Conclusion

Therefore, tolerances are established
(1) for residues of pyrimethanil on
almond at 0.20 ppm; almond, hulls at 12
ppm; apple, wet pomace at 12 ppm;
banana at 0.10 ppmy; citrus oil at 150
ppm; fruit, citrus, group 10 (post-
harvest) at 10 ppm; fruit, pome, group
11 (pre-harvest and post-harvest) at 3.0
ppm; fruit, stone (except cherry), group
12 at 3.0 ppm; grape at 5.0 ppm; grape,
raisin at 8.0 ppm; onion, dry bulb at
0.10 ppm; onion, green at 2.0 ppm;
pistachio at 0.20 ppm; strawberry at 3.0
ppm; tomato at 0.50 ppm; and vegetable,
tuberous and corm, subgroup 1C at 0.05
ppm; (2) for residues of pyrimethanil
and its metabolite 4-[4,6-dimethyl-2-
pyrimidinyl)amino]phenol on cattle, fat
at 0.01 ppm; cattle, kidney at 0.30 ppm;
cattle, meat at 0.01 ppm; cattle, meat-by-
products (except kidney) at 0.01 ppm;
goat, fat at 0.01 ppm; goat, kidney at
0.30 ppm; goat, meat at 0.01 ppm; goat,
meat-by-products (except kidney) at
0.01 ppm; horse, fat at 0.01 ppm; horse,
kidney at 0.30 ppm; horse, meat at 0.01
ppm; horse, meat-by-products (except
kidney) at 0.01 ppm; sheep, fat at 0.01
ppm; sheep, kidney at 0.30 ppm; sheep,
meat at 0.01 ppm; and sheep, meat-by-
products (except kidney) at 0.01 ppm;
and (3) for residues of pyrimethanil and
its metabolite 4,6-dimethyl-2-

(phenylamino)-5-pyrimidinol in milk at
0.03 ppm.

VI. Objections and Hearing Requests

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of FFDCA. However, the period for
filing objections is now 60 days, rather
than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2004-0195 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before October 25, 2004.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900C),
Environmental Protection Agency, 1200

Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC. The Office of the
Hearing Clerk is open from 8 a.m. to 4
p-m., Monday through Friday, excluding
legal holidays. The telephone number
for the Office of the Hearing Clerk is
(202) 564—-6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VLA., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-2004-0195, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in
ADDRESSES. You may also send an
electronic copy of your request via e-
mail to: opp-docket@epa.gov. Please use
an ASCII file format and avoid the use
of special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VIL. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
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been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires

EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.”*‘Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIIL Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “‘major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 13, 2004.
Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter Iis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.518 is amended by
adding text to paragraph (a), and by
removing paragraph (e). Paragraph (a)
reads as follows:

§180.518 Pyrimethanil; tolerances for
residues.

(a) General. (1) Tolerances are
established for the residues of the
fungicide pyrimethanil 4,6-dimethyl-N-
phenyl-2-pyrimidinamine in or on the
following raw agricultural commodities:

Commodity Parts per million
FaX L1 1] o T TSRO P PO PP STUPPRPRPTO 0.20
g T oo TR o VU 1 PRSPPI 12
APPIE, WEL POMEBCE ...ttt ettt e e et e ekt e e ek bt e e sabe e e e amn e e e e neeeeaabeeeeenbeeeaanneeeannneeeanneeeannnes 12
Banana 0.10
Citrus oil 150
Fruit, citrus, group 10 (POSE-NAIVESE) ....cc.eiiiiiiei e e nne s 10
Fruit, pome, group 11 (pre-harvest and post-harvest) ... e 3.0
Fruit, stone (except cherry), group 12 3.0
GraPE oot 5.0
[T =TT = 113 o USRS 8.0
(@01 Te] o T[4V o1 |« PSPPSR 0.10
Onion, green 2.0
Pistachio .......... 0.20
=11 o 1=T PP TR 3.0



52444 Federal Register/Vol. 69, No. 165/ Thursday, August 26, 2004 /Rules and Regulations

Commodity Parts per million
TOMAO ..ttt h ettt e et e s bt e et e e e he e e b e e b e e e e bt nae e e Rt e e hb e e b e e e a e e e bt e nae e et e e e b e e nneeeeas 0.50
Vegetable, tuberous and corm, subgroup 1C 0.05

(2) Tolerances are established for the
combined residues of the fungicide
pyrimethanil 4,6-dimethyl-N-phenyl-2-

pyrimidinamine and its metabolite 4-
[4,6-dimethyl-2-

pyrimidinyl)amino]phenol in or on the
following commodities:

Commodity Parts per million
(07 4 ([T 7= SRS PP ORI 0.01
Cattle, kidney .... 0.30
Cattle, meat ........cceevveieenen. 0.01
Cattle, mbyp (except kidney) . 0.01
Goat, fat .....cccceeeveeeiiiiiiieeeeen, 0.01
Goat, kidney .......... 0.30
Goat, meat ......cc.eeeeeirieeeeennn. 0.01
Goat, mbyp (except kidney) ...... 0.01
Horse, fat ......cccoeevveeeeeeeecnnns 0.01
Horse, kidney ... 0.30
Horse, meat .......cccocevveeeennnns 0.01
Horse, mbyp (except kidney) . 0.01
ST TS o T - USRS 0.01
SHEEP, KIANGY ...ttt ettt b e r ekt e e bt e e Rt e e e s Rt e s e e e R e e e e e e R e s e e n R e eee e r e e e renanenrenae 0.30
ST A=Y= o T4 Y- | USRS 0.01
Sheep, mbyp (except kidney) 0.01

(3) Tolerances are established for the = pyrimidinamine and its metabolite 4,6-  pyrimidinol in or on the following

combined residues of the fungicide dimethyl-2-(phenylamino)-5- commodity:
pyrimethanil 4,6-dimethyl-N-phenyl-2-

Commodity Parts per million
IV ettt b R R R e Rk R R R e a e R R e R e R e e e Rt R e R e R e s reaeer e e e e s 0.03
* * * * *

[FR Doc. 04-19525 Filed 8—25-04; 8:45 am)]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[WC Docket No. 03—225; FCC 04-182]

Default Compensation Rate for Dial-
Around Calls From Payphones
Increased to $.494

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: By this document, the
Commission approves an increase from
$.24 to $.494 in the default
compensation rate for dial-around calls
from payphones. This is the first
increase in the dial-around default rate
in over five years. The intended effect
of this order is to ensure the widespread
deployment of payphones and to
provide fair compensation to payphone
service providers.

DATES: Effective September 27, 2004.

ADDRESSES: All filings must be sent to

the Commission’s Secretary, Marlene H.

Dortch, Office of the Secretary, Federal
Communications Commission, Room
TW-A325, 445 Twelfth Street SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT: ]On
Stover, Wireline Competition Bureau,

Pricing Policy Division, (202) 418-0390.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order (Order), adopted on August
12, 2004. The complete text of this
Order is available for public inspection
Monday through Thursday from 8 a.m.
to 4:30 p.m. and Friday from 8 a.m. to
11:30 a.m. in the Commission’s
Consumer and Governmental Affairs
Bureau, Reference Information Center,
Room CY-A257, 445 Twelfth Street,
SW., Washington, DC 20554. The
complete text is available also on the
Commission’s Internet site at http://
www.fcc.gov. Alternative formats are
available to persons with disabilities by
contacting Brian Millin at (202) 418—
7426 or TTY (202) 418-7365. The
complete text of the Order may be
purchased from the Commission’s
duplicating contractor, Best Copy and

Printing Inc., Room CY-B402, 445
Twelfth Street, SW., Washington, DC
20554, telephone 202-488-5300,
facsimile 202-488-5563 or e-mail at
FCC@BCPIweb.com.

Synopsis of Final Rule

1. The Order approves an increase
from $.24 to $.494 in the payphone dial-
around default rate based on cost
evidence submitted by the American
Public Communications Council
(APCC), the RBOC Payphone Coalition
(BellSouth Public Communications,
Inc., SBC Communications, Inc., and the
Verizon telephone companies) and
numerous interexchange (long-distance)
carriers. The new rate of $.494 ensures
that all payphone service providers
(PSPs) are fairly compensated for each
and every completed call as mandated
by 47 U.S.C. 276.

2. According to cost studies submitted
by APCC and the RBOC Payphone
Coalition and the Commission’s analysis
of those cost studies, per-payphone
costs have not changed dramatically
since 1998, but falling call volumes at
payphones have caused a major increase
in per-call costs at marginal payphones.
Thus, the Commission concluded that
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the current dial-around compensation
rate is no longer adequate to ensure
widespread deployment of payphones
because $0.24 no longer provides cost
recovery for PSPs.

3. The proposed rate increase was
opposed by six interexchange carriers
(IXCs) and the Attorney General of the
State of Texas. They contended that the
Commission should not change the
default compensation rate because
market forces by themselves are able to
determine the appropriate level of
payphone deployment. The Commission
found that these IXCs did not
persuasively demonstrate how PSPs can
be effectively compensated in a fully
deregulated market.

4. The Commission received
comments both on the general issue of
whether to prescribe a different
payphone compensation rate and on the
specific issue of the amount of the rate.
The Commission also received
comments on the APCC and RBOC
Payphone Coalition (Coalition) cost
studies. Further, the Commission
received comments on whether the
methodologies reflected in those studies
are consistent with the rate
methodology the Commission used in
Implementation of the Pay Telephone
Reclassification and Compensation
Provisions of the Telecommunications
Act of 1996, CC Docket No. 96-128,
Third Report and Order, 64 FR 13701,
March 22, 1999. The Commission also
received comments on whether the cost
information presented in those studies
accurately represents the costs currently
incurred by payphone service providers.
The Commission did not receive
comments refuting the overwhelming
majority of the information presented in
the APCC and Coalition studies.

6. In the Order, the Commission again
concluded that the methodology the
Commission adopted in the Third
Report and Order is the appropriate
methodology to use in reevaluating the
default dial-around compensation rate.
The decision to use that methodology
was affirmed by the United States Court
of Appeals for the D.C. Circuit.

7. Based on the evidence in the
record, the Commission concluded that
an increase in the dial-around rate
would is not so elastic that an increase
in dial-around rates will suppress
demand to the point of decreasing
revenues. Moreover, the Commission
found that the IXCs failed to present
sufficient evidence to determine
elasticities. Also, because monthly call
volume is a key driver in determining
the per-call compensation rate, the
Commission sought comment on the
efficacy and merit of the use in the
APCC and Coalition cost studies of

marginal payphone monthly call
volumes of 233.9 and 219, respectively.
Based on the evidentiary record, the
Commission concluded that use of the
APCC and Coalition volumes was
reasonable.

8. The Commission sought comment
on whether the particular inputs the
Commission adopted in the Third
Report and Order for various cost
categories continued to be appropriate
or whether there are changed conditions
that warrant modifications of the
particular inputs used in 1999. After
reviewing the record, the Commission
concluded that use of the Third Report
and Order cost inputs for setting the rate
in this proceeding was reasonable.

9. The Commission sought comment
on whether additional cost categories
are needed beyond those identified in
the Third Report and Order.
Specifically, the APCC and Coalition
cost studies add an element for
collection costs specific to dial-around
compensation, and the Coalition study
adds an element for uncollectibles. In
the Third Report and Order, the
Commission declined to include these
costs in setting the dial-around rate,
finding that the record in that docketed
proceeding contained insufficient
information to determine the extent to
which administration costs vary when
the number of coinless calls increases
relative to coin calls. AT&T and others
argue that the Third Report and Order
methodology precludes the inclusion of
an element for bad debt. Upon
reviewing the record evidence, the
Commission concluded that the
addition of cost inputs reflecting
collection costs and bad debt was
reasonable.

10. The Commission sought comment
on whether and how the Commission
should consider the revenues and costs
associated with the provision of
additional services and activities in
conjunction with payphones, such as
Internet access or rental of advertising
space. The Commission decided that
these “incidental” revenues are relevant
and should be subtracted from the the
overall payphone revenue requirement.

11. Sprint urged the Commission to
reconsider adopting a “caller-pays”
compensation scheme, in which the
caller would deposit coins or other
forms of advance payment before
making a dial-around call. In the Third
Report and Order, the Commission
noted that some economists would
argued that a caller-pays methodology
forms the basis for the purest market-
based approach. The Commission
rejected this approach based on
evidence that Congress disapproved of a
caller-pays methodology. For this

reason, the Commission tentatively
concluded in this NPRM that it should
not adopt a “caller-pays” methodology.
The Commission sought comment on
this tentative conclusion.

12. In concluding that while it was
legally possible to fashion a caller-pays
system, the Commission decided that it
did not make sense to increase the
inconvenience to consumers of dial-
around calling (by requiring the deposit
of coins), and that nothing in Section
276 superseded 47 U.S.C. 226(e)
effective prohibition of any form of an
advance payment system. Thus, even if
the convenience of coinless calling may
come at a high price to the consumer,
the Commission found that the record
was devoid of any evidence supporting
a new impediment to toll free calling.

Paperwork Reduction Act Analysis

13. This Order contains no new or
modified information collections subject
to the Paperwork Reduction Act of 1995,
Pub. L. 104-13.

Congressional Review Act

14. The Commission will send a copy
of this Report and Order in a report to
be sent to Congress and the Government
Accountability Office (GAO) pursuant to
the Congressional Review Act, see 5
U.S.C. 801 (a)(1)(A).

Final Regulatory Flexibility Act
Analysis

15. As required by the Regulatory
Flexibility Act (RFA), 5 U.S.C. 603, the
Commission incorporated an Initial
Regulatory Flexibility Analysis (IRFA)
of the possible significant economic
impact on small entities by the policies
and rule(s) in the Notice of Proposed
Rulemaking (NPRM). No public
comments were submitted on this IRFA.

16. This present Final Regulatory
Flexibility Act analysis conforms to the
RFA, as amended. See 5 U.S.C. 604. The
RFA, 5 U.S.C. 601 et seq., has been
amended by the Contract with America
Advancement Act of 1996, Pub. L. 104—
121, 110 Stat. 847 (1996) (CWAA). Title
1I of the CWAA is the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA). The Commission will
send a copy of this Order, including this
RFA, to the Chief Counsel for Advocacy
of the Small Business Administration.
See 5 U.S.C. 604(b).

Need for, and Objective of the Rule

17. In adopting section 276 in 1996,
Public Law 104-104, 110 Stat. 56 (1996)
(codified at 47 U.S.C. 276), Congress
mandated inter alia that the
Commission “‘establish a per call
compensation plan to ensure that all
payphone service providers are fairly
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compensated for each and every
completed intrastate and interstate call
using their payphone * * * .” In this
Order, the Commission reexamined the
default payphone compensation rate the
Commission prescribed in 1999, and
prescribed a new default payphone
compensation rate of $.494.

Legal Basis

18. The proposed action is supported
by 47 U.S.C. 151, 152, 154(i)—(j), 201,
226 and 276, as well as 47 CFR 1.1, 1.48,
1.411, 1.412, 1.415, 1.419, and 1.1200-
1216.

Description and Estimate of the Number
of Small Entities to Which Rule Applies

19. The RFA directs agencies to
provide a description of, and an
estimate of, the number of small entities
that may be affected by the rule adopted
herein, where feasible. 5 U.S.C.
604(a)(3). The RFA generally defines
“small entity” as having the same
meaning as the terms “small business,”
“small organization,” and “small
governmental jurisdiction.” 5 U.S.C.
601(6). In addition, the term ‘““small
business” has the same meaning as the
term ““small business concern’” under
the Small Business Act, unless the
Commission has developed one or more
definitions that are more appropriate to
its activities. 5 U.S.C. 601(3)
(incorporating by reference the
definition of “small business concern”
in 5 U.S.C. 632). Under the Small
Business Act, a “small business
concern’ is one that: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) meets any additional criteria
established by the Small Business
Administration (SBA). 5 U.S.C. 632.
Pursuant to 5 U.S.C. 601(3), the
statutory definition of a small business
applies ‘“‘unless an agency after
consultation with the Office of
Advocacy of the Small Business
Administration and after opportunity
for public comment, establishes one or
more definitions of such term which are
appropriate to the activities of the
agency and publishes such definition in
the Federal Register.”

20. The Commission included small
incumbent local exchange carriers
(LECs) in this IRFA analysis. As noted
above, a “small business” under the
RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a telephone communications
business having 1,500 or fewer
employees), and ‘“‘is not dominant in its
field of operation.” 5 U.S.C. 601(3). The
SBA’s Office of Advocacy contends that,
for RFA purposes, small incumbent
LECs are not dominant in their field of

operation because any such dominance
is not “national in scope. See Letter
from Jere W. Glover, Chief Counsel for
Advocacy, SBA, to Chairman William E.
Kennard, FCC (May 27, 1999). The
Small Business Act contains a definition
of “small business concern,” which the
RFA incorporates into its own definition
of “small business.” See 5 U.S.C. 632(a)
(Small Business Act); 5 U.S.C. 601(3)
(RFA). SBA regulations interpret “small
business concern” to include the
concept of dominance on a national
basis. 13 CFR 121.102(b). The
Commission therefore included small
incumbent LECs in this RFA analysis,
although the Commission emphasizes
that this RFA has no effect on the
Commission’s analyses and
determinations in other, non-RFA
contexts.

21. Wired Telecommunications
Carriers. The SBA has developed a
small business size standard for Wired
Telecommunications Carriers, which
consists of all such companies having
1,500 or fewer employees. 13 CFR
121.201, NAICS code 513310 (changed
to 717110 in October of 2002).
According to Census Bureau data for
1997, there were 2,225 firms in this
category, total, that operated for the
entire year. U.S. Census Bureau, 1997
Economic Census, Subject Series:
Information, “Establishment and Firm
Size (Including Legal Form of
Organization),” Table 5, NAICS code
513310 (issued October of 2000). Of this
total, 2,201 firms had employment of
999 or fewer employees, and an
additional 24 firms had employment of
1,000 employees or more. Id. The
Commission notes that the census data
do not provide a more precise estimate
of the number of firms that have
employment of 1,500 or fewer
employees; the largest category
provided is “Firms with 1,000
employees or more.” Under the size
standard of 1,500 or fewer employees,
the great majority of Wired
Telecommunications Carriers can be
considered small.

22. Incumbent Local Exchange
Carriers. Neither the Commission nor
the SBA has developed a size standard
for small businesses specifically
applicable to incumbent local exchange
services. The closest applicable size
standard under the SBA rules is for
Wired Telecommunications Carriers.
Under that size standard, such a
business is small if it has 1,500 or fewer
employees. 13 CFR 121.201, North
American Industry Classification
System (NAICS) code 513310 (changed
to 517110 in October of 2002).
According to Commission data, 1,329
carriers reported that they were engaged

in the provision of local exchange
services. FCC, Wireline Competition
Bureau, Industry Analysis and
Technology Division, Trends in
Telephone Service (May 2002)
(hereinafter Telephone Trends Report),
Table 5.3. Of these 1,329 carriers, an
estimated 1,024 have 1,500 or fewer
employees and 305 have more than
1,500 employees. Id. Consequently, the
Commission estimates that most
providers of local exchange service are
small businesses that may be affected by
the rule(s) and policies proposed herein.

23. Competitive Local Exchange
Carriers (CLECs). Neither the
Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to providers of
competitive local exchange services or
to competitive access providers (CAPs)
or to “Other Local Exchange Carriers,”
all of which are discrete categories
under which Telecommunications Relay
Service (TRS) data are collected. The
closest applicable size standard under
the SBA rules is for Wired
Telecommunications Carriers. Under
that SBA size standard, such a business
is small if it has 1,500 or fewer
employees. 13 CFR 121.201, NAICS
code 513310 (changed to 517110 in
October of 2002). According to
Commission data, 532 companies
reported that they were engaged in the
provision of either competitive access
provider services or competitive local
exchange carrier services. Telephone
Trends Report, Table 5.3. Of these 532
companies, an estimated 411 have 1,500
or fewer employees and 121 have more
than 1,500 employees. Id. In addition,
55 carriers reported that they were
“Other Local Exchange Carriers.” Id. Of
the 55 “Other Local Exchange Carriers,”
an estimated 53 have 1,500 or fewer
employees and two have more than
1,500 employees. Id. Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
and “Other Local Exchange Carriers”
are small entities that may be affected
by the rule(s) and policies proposed
herein.

24. Local Resellers. The SBA has
developed a size standard for small
businesses within the category of
Telecommunications Resellers. Under
that SBA size standard, such a business
is small if it has 1,500 or fewer
employees. 13 CFR 121.201, NAICS
code 513330 (changed to 517310 in
October of 2002). According to the
Commission data, 134 companies
reported that they were engaged in the
provision of local resale services.
Telephone Trends Report, Table 5.3. Of
these 134 companies, an estimated 131
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have 1,500 or fewer employees and
three have more than 1,500 employees.
Id. Consequently, the Commission
estimates that the great majority of local
resellers are small entities that may be
affected by the rules and policies
proposed herein.

25. Toll Resellers. The SBA has
developed a size standard for small
businesses within the category of
Telecommunications Resellers. Under
that SBA size standard, such a business
is small if it has 1,500 or fewer
employees. 13 CFR 121.201, NAICS
code 513330 (changed to 517310 in
October of 2002). According to the
Commission’s most recent Telephone
Trends Report data, 576 companies
reported that they were engaged in the
provision of toll resale services.
Telephone Trends Report, Table 5.3. Of
these 576 companies, an estimated 538
have 1,500 or fewer employees and 38
have more than 1,500 employees. Id.
Consequently, the Commission
estimates that the great majority of toll
resellers are small entities that may be
affected by the rules and policies
proposed herein.

26. Payphone Service Providers.
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
payphone service providers (PSPs). The
closest applicable size standard under
the SBA rules is for Wired
Telecommunications Carriers. Under
that standard, such a business is small
if it has 1,500 or fewer employees. 13
CFR 121.201, NAICS code 513310
(changed to 517110 in October of 2002).
According to the Commission’s most
recent Telephone Trends Report data,
936 PSPs reported that they were
engaged in the provision of payphone
services. Telephone Trends Report,
Table 5.3. Of these 936 PSPs, an
estimated 933 have 1,500 or fewer
employees and three have more than
1,500 employees. Id. Consequently, the
Commission estimates that the great
majority of PSPs are small entities that
may be affected by the rules and
policies proposed herein.

27. Interexchange Carriers (IXCs).
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
providers of interexchange services. The
closest applicable size standard under
the SBA rules is for Wired
Telecommunications Carriers. Under
that standard, such a business is small
if it has 1,500 or fewer employees. 13
CFR 121.201, NAICS code 513310
(changed to 517110 in October of 2002).
According to Commission data, 229
carriers reported that their primary
telecommunications service activity was

the provision of interexchange services.
Telephone Trends Report, Table 5.3. Of
these 229 companies, an estimated 181
have 1,500 or fewer employees and 48
have more than 1,500 employees. Id.
Consequently, the Commission
estimates that the majority of
interexchange carriers are small entities
that may be affected by the rules and
policies proposed herein.

28. Operator Service Providers.
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
operator service providers. The closest
applicable size standard under the SBA
rules is for Wired Telecommunications
Carriers. Under that standard, such a
business is small if it has 1,500 or fewer
employees. 13 CFR 121.201, NAICS
code 513310 (changed to 517110 in
October of 2002). According to
Commission data, 22 companies
reported that they were engaged in the
provision of operator services.
Telephone Trends Report, Table 5.3. Of
these 22 companies, an estimated 20
have 1,500 or fewer employees and two
have more than 1,500 employees. Id.
Consequently, the Commission
estimates that the great majority of
operator service providers are small
entities that may be affected by the rules
and policies proposed herein.

29. Prepaid Calling Card Providers.
The SBA has developed a size standard
for small businesses within the category
of Telecommunications Resellers. Under
that SBA size standard, such a business
is small if it has 1,500 or fewer
employees. 13 CFR 121.201, NAICS
code 513330 (changed to 517310 in
October of 2002). According to
Commission data, 32 companies
reported that they were engaged in the
provision of prepaid calling cards.
Telephone Trends Report, Table 5.3. Of
these 32 companies, an estimated 31
have 1,500 or fewer employees and one
has more than 1,500 employees. Id.
Consequently, the Commission
estimates that the great majority of
prepaid calling card providers are small
entities that may be affected by the rules
and policies proposed herein.

30. Other Toll Carriers. Neither the
Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to “Other Toll
Carriers.” This category includes toll
carriers that do not fall within the
categories of interexchange carriers,
operator service providers, prepaid
calling card providers, satellite service
carriers, or toll resellers. The closest
applicable size standard under the SBA
rules is for Wired Telecommunications
Carriers. Under that standard, such a
business is small if it has 1,500 or fewer

employees. 13 CFR 121.201, NAICS
code 513310 (changed to 517110 in
October of 2002). According to
Commission data, 42 companies
reported that their primary
telecommunications service activity was
the provision of “Other Toll” services.
Telephone Trends Report, Table 5.3. Of
these 42 companies, an estimated 37
have 1,500 or fewer employees and five
have more than 1,500 employees. Id.
Consequently, the Commission
estimates that most “Other Toll
Carriers” are small entities that may be
affected by the rules and policies
proposed herein.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

31. The Commission finds that the
new rate adopted herein does not
increase existing reporting,
recordkeeping or other compliance
requirements.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

32. The RFA requires an agency to
describe any significant, specifically
small business, alternatives that it has
considered in reaching its proposed
approach, which may include the
following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. 5 U.S.C. 603(c).

33. The overall objective of this
proceeding was to evaluate whether
changes needed to be made to the
current default rate of compensation for
dial-around calls originating at
payphones, in order to ensure that
payphone service providers are fairly
compensated, promote payphone
competition, and promote the
widespread deployment of payphone
services. The Order solely adopted a
new level of dial-around compensation.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

34. None.

Ordering Clauses

35. Accordingly, it is ordered that,
pursuant to the authority contained in
47 U.S.C. 151, 154, 201-205, 215, 218,
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219, 220, 226, 276 and 405, that this
Report and Order is adopted.

36. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility Analysis, to
the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects in 47 CFR Part 64

Communications common carriers,
Telecommunications, Telephone.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rules Changes

m The Federal Communications
Commission amends 47 CFR part 64 as
follows:

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

m 1. The authority citation for part 64
continues to read as follows:

Authority: 47 U.S.C. 154, 254(k); secs.
403(b)(2)(B), (c), Pub. L. 104-104, 110 Stat.
56. Interpret or apply 47 U.S.C. 201, 218, 225,
226, 228, and 254(k) unless otherwise noted.

m 2. Revise §64.1300(c) to read as
follows:

§64.1300 Payphone compensation
obligation.
* * * * *

(c) In the absence of an agreement as
required by paragraph (a) of this section,
the carrier is obligated to compensate
the payphone service provider at a per-
call rate of $.494.

[FR Doc. 04-19464 Filed 8—25—04; 8:45 am]|
BILLING CODE 6712-01-P

ACTION: Modification of fishing season;
request for comments.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 040429134-4135-01; .D.
081704C]

Fisheries Off West Coast States and in
the Western Pacific; West Coast
Salmon Fisheries; Inseason Action #7
- Adjustments of the Recreational
Fishery from the Queets River,
Washington to Cape Falcon, Oregon

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

SUMMARY: NMFS announces that the
recreational fishery in the area from the
Queets River, WA to Cape Falcon, OR
was modified to be open seven days per
week, with a modified daily bag limit of
all salmon, two fish per day, and all
retained coho must have a healed
adipose fin clip, effective Friday, July
23, 2004. This action was necessary to
conform to the 2004 management goals.
The intended effect of this action was to
allow the fishery to operate within the
seasons and quotas specified in the 2004
annual management measures.

DATES: Adjustment for the area from the
Queets River, WA to Cape Falcon, OR
effective 0001 hours local time (1.t.), July
23, 2004, until the chinook quota or
coho quota are taken, or 2359 hours 1.t.,
September 30, 2004, whichever is
earlier; after which the fishery will
remain closed until opened through an
additional inseason action for the west
coast salmon fisheries, which will be
published in the Federal Register, or
until the effective date of the next
scheduled open period announced in
the 2005 annual management measures.
Comments will be accepted through
September 10, 2004.

ADDRESSES: Comments on these actions
must be mailed to D. Robert Lohn,
Regional Administrator, Northwest
Region, NMFS, NOAA, 7600 Sand Point
Way N.E., Bldg. 1, Seattle, WA 98115—
0070; or faxed to 206-526—6376; or Rod
McInnis, Regional Administrator,
Southwest Region, NMFS, NOAA, 501
W. Ocean Blvd., Suite 4200, Long
Beach, CA 90802—4132; or faxed to 562—
980—4018. Comments can also be
submitted via e-mail at the
2004salmonIA7.nwr@noaa.gov address,
or through the internet at the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments,
and include [Docket No. 040429134—
4135-01] in the subject line of the
message. Information relevant to this
document is available for public review
during business hours at the Office of
the Regional Administrator, Northwest
Region, NMFS.

FOR FURTHER INFORMATION CONTACT:
Christopher Wright, 206-526—6140.
SUPPLEMENTARY INFORMATION: The
NMFS Regional Administrator (RA)
modified the season for the recreational
fishery in the area from the Queets
River, WA to Cape Falcon, OR to be
open seven days per week, with a
modified daily bag limit of all salmon,
two fish per day, and all retained coho
must have a healed adipose fin clip,

effective Friday, July 23, 2004. On July
16 the Regional Administrator had
determined available catch and effort
data indicated that the catch was less
than anticipated preseason and that
provisions designed to slow the catch of
chinook could be modified.

All other restrictions remain in effect
as announced for 2004 ocean salmon
fisheries. This action was necessary to
conform to the 2004 management goals.
Modification of recreational bag limits
and recreational fishing days per
calendar week is authorized by
regulations at 50 CFR 660.409(b)(1)(iii).

In the 2004 annual management
measures for ocean salmon fisheries (69
FR 25026, May 5, 2004), NMFS
announced the recreational fisheries for
all salmon in the area from the Queets
River to Leadbetter Point, WA (Westport
Subarea) would open June 27 through
the earlier of September 19 or a 74,900
coho subarea quota with a subarea
guideline of 30,800 chinook, and the
area from Leadbetter Point, WA to Cape
Falcon, OR (Columbia River Subarea)
would open June 27 through the earlier
of September 30 or a 101,250 coho
subarea quota with a subarea guideline
of 8,000 chinook. Both the Westport and
Columbia River Subareas were
scheduled to be open Sunday through
Thursday, except there was a provision
that there may be a conference call no
later than July 28 to consider opening
seven days per week. In addition, both
subarea’s bag limits were for all salmon,
two fish per day, no more than one of
which may be a chinook, with all
retained coho required to have a healed
adipose fin clip.

On July 16, 2004, the RA consulted
with representatives of the Pacific
Fishery Management Council,
Washington Department of Fish and
Wildlife, and Oregon Department of
Fish and Wildlife by conference call.
Information related to catch to date, the
chinook catch rate, and effort data
indicated that the catch was less than
anticipated preseason and that
provisions designed to slow the catch of
chinook could be modified, relaxing the
open days and bag limit provisions. As
a result, on July 16 the states
recommended, and the RA concurred,
that both the Westport and Columbia
River Subareas be open seven days per
week, with a modified daily bag limit of
all salmon, two fish per day, and all
retained coho must have a healed
adipose fin clip, effective Friday, July
23, 2004. All other restrictions that
apply to this fishery remain in effect as
announced in the 2004 annual
management measures.

The RA determined that the best
available information indicated that the
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catch and effort data, and projections,
supported the above inseason action
recommended by the states. The states
manage the fisheries in state waters
adjacent to the areas of the U.S.
exclusive economic zone in accordance
with these Federal actions. As provided
by the inseason notice procedures of 50
CFR 660.411, actual notice to fishers of
the already described action was given,
prior to the date the action was
effective, by telephone hotline number
206-526—6667 and 800-662—9825, and
by U.S. Coast Guard Notice to Mariners
broadcasts on Channel 16 VHF-FM and
2182 kHz.

This action does not apply to other
fisheries that may be operating in other
areas.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds that good
cause exists for this notification to be
issued without affording prior notice
and opportunity for public comment
under 5 U.S.C. 553(b)(B) because such
notification would be impracticable. As
previously noted, actual notice of this
action was provided to fishers through

telephone hotline and radio notification.

This action complies with the
requirements of the annual management
measures for ocean salmon fisheries (69
FR 25026, May 5, 2004), the West Coast
Salmon Plan, and regulations
implementing the West Coast Salmon
Plan 50 CFR 660.409 and 660.411. Prior
notice and opportunity for public
comment was impracticable because
NMEFS and the state agencies had
insufficient time to provide for prior
notice and the opportunity for public
comment between the time the fishery
catch and effort data were collected to
determine the extent of the fisheries,
and the time the fishery modifications
had to be implemented in order to allow
fishers access to the available fish at the
time the fish were available. The AA
also finds good cause to waive the 30—
day delay in effectiveness required
under U.S.C. 553(d)(3), as a delay in
effectiveness of these actions would
limit fishers appropriately controlled
access to available fish during the
scheduled fishing season as
unnecessarily maintaining two
restrictions. The action immediately
expanded the recreational fishery from
5 days per week to 7 days per week, and
thus provides fishers with two
additional days per week to fish for
salmon. The action also allowed fishers
to land up to two of any species of
salmon, previously only one of the two-
fish bag limit could be a chinook
salmon.

This action is authorized by 50 CFR
660.409 and 660.411 and are exempt
from review under Executive Order
12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 20, 2004.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04—19558 Filed 8—25—-04; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 040429134-4135-01; I.D.
081704D]

Fisheries Off West Coast States and in
the Western Pacific; West Coast
Salmon Fisheries; Inseason Action #8
- Adjustment of the Commercial
Salmon Fishery from Humbug
Mountain, Oregon to the Oregon-
California Border

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure; request for comments.

SUMMARY: NMFS announces that the
commercial salmon fishery in the area
from the Humbug Mountain, OR to the
Oregon-California Border was modified
to close at midnight on Monday, July 19,
2004. This action was necessary to
conform to the 2004 management goals.
The intended effect of this action is to
allow the fishery to operate within the
seasons and quotas as specified in the
2004 annual management measures.
DATES: Closure in the area from the
Humbug Mountain, OR to the Oregon-
California Border effective 2359 hours
local time (1.t.), July 19, 2004, after
which the fishery will remain closed
until opened through an additional
inseason action for the west coast
salmon fisheries, which will be
published in the Federal Register, or
until the effective date of the next
scheduled open period announced in
the 2004 annual management measures.
Comments will be accepted through
September 10, 2004.

ADDRESSES: Comments on this action
must be mailed to D. Robert Lohn,
Regional Administrator, Northwest
Region, NMFS, NOAA, 7600 Sand Point
Way N.E,, Bldg. 1, Seattle, WA 98115—
0070; or faxed to 206-526—6376; or Rod
McInnis, Regional Administrator,

Southwest Region, NMFS, NOAA, 501
W. Ocean Blvd., Suite 4200, Long
Beach, CA 90802-4132; or faxed to 562—
980-4018. Comments can also be
submitted via e-mail at the
2004salmonIA8.nwr@noaa.gov address,
or through the internet at the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments
and include the docket number in the
subject line of the message. Information
relevant to this document is available
for public review during business hours
at the Office of the Regional
Administrator, Northwest Region,
NMFS.

FOR FURTHER INFORMATION CONTACT:
Christopher Wright, 206-526—6140.
SUPPLEMENTARY INFORMATION: The
NMFS Regional Administrator modified
the season for the commercial salmon
fishery in the area from the Humbug
Mountain, OR to the Oregon-California
Border to close at midnight on Monday,
July 19, 2004. On July 19, the Regional
Administrator determined that available
catch and effort data indicated that the
quota of 1,600 chinook salmon would be
reached by midnight on Monday, July
19, 2004. Automatic season closures
based on quotas are authorized by
regulations at 50 CFR 660.409(a)(1).

In the 2004 annual management
measures for ocean salmon fisheries (69
FR 25026, May 5, 2004), NMFS
announced the commercial fishery for
all salmon except coho in the area from
Humbug Mountain, OR to the Oregon-
California Border would open March 15
through May 31; June 1 through the
earlier of June 30 or a 2,600—chinook
quota; July 1 through the earlier of July
31 or a 1,600—chinook quota; August 1
through the earlier of August 29 or a
2,500—chinook quota; and September 1
through the earlier of September 30 or
a 3,000—chinook quota.

The fishery in the area from Humbug
Mountain, OR to the Oregon-California
Border was modified by Inseason Action
14 to close at midnight on Saturday,
June 19, 2004, (69 FR 40817, July 7,
2004) because the available catch and
effort data indicated that the quota of
2,600 chinook salmon had been
achieved.

On July 19, 2004, the Regional
Administrator consulted with
representatives of the Pacific Fishery
Management Council and Oregon
Department of Fish and Wildlife by
conference call. Information related to
catch to date, the chinook catch rate,
and effort data indicated that it was
likely that the chinook quota would be
reached by Monday, July 19. As a result,
the State of Oregon recommended, and
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the Regional Administrator concurred,
that the area from Humbug Mountain,
OR, to the Oregon-California Border
close effective at midnight on Monday,
July 19, 2004. All other restrictions that
apply to this fishery remained in effect
as announced in the 2004 annual
management measures.

The Regional Administrator
determined that the best available
information indicated that the catch and
effort data, and projections, supported
the above inseason action recommended
by the state. The states manage the
fisheries in state waters adjacent to the
areas of the U.S. exclusive economic
zone in accordance with this Federal
action. As provided by the inseason
notice procedures of 50 CFR 660.411,
actual notice to fishers of the above
described action was given prior to the
time this action was effective by
telephone hotline number 206-526—
6667 and 800—662—9825, and by U.S.
Coast Guard Notice to Mariners
broadcasts on Channel 16 VHF-FM and
2182 kHz.

This action does not apply to other
fisheries that may be operating in other
areas.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds that good
cause exists for this notification to be
issued without affording prior notice
and opportunity for public comment
under 5 U.S.C. 553(b)(B) because such
notification would be impracticable. As
previously noted, actual notice of this
action was provided to fishers through

telephone hotline and radio notification.

This action complies with the
requirements of the annual management
measures for ocean salmon fisheries (69
FR 25026, May 5, 2004), the West Coast
Salmon Plan, and regulations
implementing the West Coast Salmon
Plan 50 CFR 660.409 and 660.411. Prior
notice and opportunity for public
comment was impracticable because
NMFS and the state agency have
insufficient time to provide for prior
notice and the opportunity for public

comment between the time the fishery
catch and effort data are collected to
determine the extent of the fisheries,
and the time the fishery closure must be
implemented to avoid exceeding the
quota. Because of the rate of harvest in
this fishery, failure to close the fishery
upon attainment of the quota would
allow the quota to be exceeded,
resulting in fewer spawning fish and
possibly reduced yield of the stocks in
the future. For the same reasons, the AA
also finds good cause to waive the 30—
day delay in effectiveness required
under U.S.C. 553(d)(3).

This action is authorized by 50 CFR
660.409 and 660.411 and is exempt from
review under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: August 20, 2004.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04-19557 Filed 8—-25-04; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 71

[Docket No. 00-094-1]

RIN 0579-AB84

Interstate Movement of Sheep and
Goats; Approved Livestock Facilities,

Identification and Recordkeeping
Requirements

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations regarding the interstate
movement of animals to require
livestock facilities that handle sheep or
goats in interstate commerce to be
approved by us. This would include
stockyards, livestock markets, buying
stations, concentration points, or any
other premises where sheep or goats in
interstate commerce are assembled. Our
approval would be contingent on the
facility operator meeting certain
minimum standards and other
conditions relating to the receipt,
handling, and release of sheep and goats
at the facility, as well as complying with
certain animal identification and
recordkeeping requirements. The
proposed standards and other
conditions would be based, in part, on
recently implemented regulations
relating to the interstate movement of
sheep and goats in order to control the
spread of scrapie, a serious disease of
sheep and goats. This proposed rule
would provide for the establishment of
standards for the approval of livestock
facilities that handle sheep or goats in
interstate commerce.
DATES: We will consider all comments
that we receive on or before October 25,
2004.
ADDRESSES: You may submit comments
by any of the following methods:

e Postal Mail/Commercial Delivery:
Please send four copies of your

comment (an original and three copies)
to Docket No. 00-094—-1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road,
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 00-094—-1.

e E-mail: Address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and “Docket
No. 00-094—1" on the subject line.

o Agency Web Site: Go to http://
www.aphis.usda.gov/ppd/rad/
cominst.html for a form you can use to
submit an e-mail comment through the
APHIS Web site.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for locating this docket
and submitting comments.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information, including the names of
groups and individuals who have
commented on APHIS dockets, on the
Internet at http://www.aphis.usda.gov/
ppd/rad/webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Diane Sutton, Senior Staff Veterinarian,
National Center for Animal Health
Programs, VS, APHIS, 4700 River Road,
Unit 43, Riverdale, MD 20737-1235;
(301) 734-6954.

SUPPLEMENTARY INFORMATION:

Background

The Animal and Plant Health
Inspection Service (APHIS), U.S.
Department of Agriculture (USDA),
regulates the interstate movement of
certain animals (including poultry) and
animal products to prevent the spread of
livestock and poultry diseases within
the United States. The regulations are
contained in 9 CFR chapter [,
subchapter C, parts 70 through 89. The

regulations in part 71 contain general
provisions covering the interstate
transportation of animals and animal
products. The regulations in part 71 also
provide the standards and other
requirements that livestock facilities,
including stockyards, livestock markets,
buying stations, concentration points, or
any other premises where livestock in
interstate commerce are assembled,
must follow in order to be approved by
APHIS. The approval of facilities by
APHIS is intended to ensure that such
facilities are constructed and operated
in a manner that will help prevent the
interstate transmission of livestock
diseases. Such facilities are subject to
State or Federal veterinary supervision.
We presently require the approval of
livestock facilities that handle horses,
cattle, bison, or swine in interstate
commerce.

The regulations in part 79 contain
certain restrictions and other
requirements regarding the interstate
movement of sheep and goats in order
to control the spread of scrapie within
the United States. Scrapie is a
degenerative and eventually fatal
disease affecting the central nervous
systems of sheep and goats. It is a
member of a class of diseases called
transmissible spongiform
encephalopathies. Its control is
complicated because the disease has an
extremely long incubation period
without clinical signs of disease. APHIS
also administers the Scrapie Flock
Certification Program (SFCP), described
at 9 CFR part 54, and produces a
program standards document entitled
“Program Standards—Voluntary Scrapie
Flock Certification Program,” which is
available on the Internet at http://
www.aphis.usda.gov/vs/scrapie/umr. A
copy of the program standards also may
be obtained by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT.

On August 21, 2001, we published in
the Federal Register (66 FR 43964—
44003, Docket No. 97-093-5) a final
rule amending part 79 by providing
additional restrictions for the interstate
movement of sheep and goats. We also
added new requirements with regard to
the identification, recordkeeping, and
health status of sheep and goats in order
to provide a more effective national
program for surveillance of scrapie and
for the tracing of animals affected with
scrapie. In our August 2001 final rule,
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we also amended part 54 by reinstating
a scrapie indemnification program for
sheep and goats. The recent changes to
parts 54 and 79 were designed, in part,
to provide a national standard for the
control and eradication of scrapie.
These changes also reflect our
commitment to eliminating scrapie from
the United States.

For the scrapie eradication program to
be effective, it is imperative that the
identification, recordkeeping, and other
requirements in part 79 be carried out
at livestock facilities that handle sheep
and goats in interstate commerce. The
regulations in part 79 do contain
requirements relating to identification,
recordkeeping, and handling of sheep
and goats that must be followed by
approved livestock markets. However, at
this time, the regulations in part 71 do
not provide for the approval of facilities
that handle sheep and goats as they do
for facilities that handle cattle and
bison, swine, and horses. Therefore, it is
imperative that an approval process be
added to our regulations to ensure that
certain uniform practices relating to
identification, recordkeeping, and
handling of sheep or goats be followed
at these facilities in order to help
minimize the risk of the spread of
scrapie.

Therefore, we are proposing to amend
the regulations in part 71 by requiring
that livestock facilities handling sheep
or goats in interstate commerce would
have to be approved by APHIS and be
subject to State or Federal veterinary
supervision. Providing such approval
would be contingent on the facility
agreeing to comply with certain
standards and conditions, which we
would add to § 71.20 of the regulations.

Changes to Part 71

The regulations in § 71.20(a) contain
an agreement that sets out the
requirements that livestock facilities
handling certain classes of livestock in
interstate commerce, i.e., cattle and
bison, swine, and horses, must agree to
follow in order to be designated as an
approved livestock facility. (We note
that, although sheep are included in the
definition of livestock in § 71.1, the
agreement in § 71.20(a) contains no
sheep-related provisions.) In that
agreement, paragraphs (a)(1) through
(a)(13) provide certain general
requirements relating to oversight,
recordkeeping, animal identification,
cleaning and disinfection, and facility
and equipment standards. These
requirements include:

¢ Providing the State animal health
official and the APHIS area veterinarian
in charge a schedule of the facility’s sale
days that indicates the types of animals

that will be handled at the facility on
each sale day;

o Ensuring that an accredited
veterinarian, State representative, or
APHIS representative is on the facility
premises on sale days to perform duties
in accordance with State and Federal
regulations;

¢ Allowing State representatives and
APHIS representatives access to the
facility during normal business hours to
evaluate whether the facility and its
operations are in compliance with
applicable regulations;

e Providing immediate notification to
an APHIS representative, a State
representative, or an accredited
veterinarian of any livestock at the
facility that are known to be infected,
exposed, or suspect, or that show signs
of possibly being infected, with any
infectious, contagious, or communicable
disease;

¢ Placing reactor, suspect, or exposed
livestock in quarantined pens apart from
all other livestock while such animals
are at the facility;

e Prohibiting the sale of any reactor,
suspect, or exposed livestock, and any
livestock that show signs of being
infected with any communicable
disease, except when authorized by an
APHIS representative, State
representative, or accredited
veterinarian;

e Maintaining documents such as
weight tickets, sales slips, and records
of origin, identification, and destination
relating to livestock handled by the
facility for a period of 5 years. Such
documentation is subject to review by
APHIS representatives and State
representatives;

e Ensuring that all livestock are
officially identified in accordance with
the applicable regulations;

e Maintaining the facility, including
all yards, docks, pens, alleys, sale rings,
chutes, scales, means of conveyance,
and other associated equipment, in a
clean and sanitary condition in
accordance with the regulations. The
facility also must maintain an adequate
supply of disinfectant and serviceable
equipment for cleaning and
disinfection;

e Maintaining the facility and
equipment in good repair. The facility
must provide well-constructed and
well-lighted livestock handling chutes,
pens, alleys, and sales rings for the
inspection, identification, vaccination,
testing, and branding of livestock.
Electrical outlets also must be provided
at the chute area for branding purposes;
and

¢ Ensuring that quarantined pens are
clearly marked as such and are cleaned
and disinfected in accordance with the

regulations in part 71 before being used
to pen livestock that are not reactor,
suspect, or exposed animals. The
quarantined pens also must have
adequate drainage, and the floors and
other parts of the quarantined pens with
which reactor, suspect, or exposed
livestock, or their excrement or
discharges, may have contact must be
constructed of materials that are
substantially impervious to moisture
and able to withstand continuing
cleaning and disinfection.

We propose to amend the agreement
in § 71.20(a) so that livestock facilities
handling sheep or goats in interstate
commerce also would be specified as
being subject to the general standards
just discussed.

In the agreement in § 71.20,
paragraphs (a)(14), (a)(15), and (a)(16)
provide specific additional handling
and identification standards applicable
to cattle and bison, swine, and horses,
respectively, that approved livestock
facilities must comply with to help
prevent the spread of certain animal
diseases specific to those livestock
species. We would amend the
agreement in § 71.20(a) to provide
specific additional standards applicable
to sheep and goats that livestock
facilities receiving sheep or goats in
interstate commerce would have to
follow in order to minimize the risk in
the spread of scrapie. A number of
additional conditions would be based
on requirements appearing in part 79 of
the regulations.

This proposed rule would provide for
the establishment of standards for the
approval of livestock facilities that
handle sheep or goats in interstate
commerce, and would facilitate our
enforcement of existing animal
identification and recordkeeping
requirements in part 79 of the
regulations. A more detailed discussion
of the proposed changes to part 71 of the
regulations follows.

Definitions

We are proposing to add definitions to
§ 71.1 of the regulations for the terms
consistent States and inconsistent
States. Both of these terms would be
used in conjunction with the approval
of livestock facilities handling sheep or
goats, as discussed below. Consistent
States would be defined as those States
listed as consistent States in 9 CFR 79.1
because they meet certain standards, as
provided in part 79, for conducting an
active State scrapie program that
involves the identification of scrapie in
sheep and goats for the purpose of
controlling the spread of scrapie.
Inconsistent States would be defined as
those States not included in the list of
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consistent States appearing in § 79.1.
Inconsistent States would generally
include those States that do not
consider scrapie a reportable disease or
do not require the quarantine of infected
flocks or source flocks, or that otherwise
do not meet the requirements in 9 CFR
79.6. Section 79.6 sets forth the
standards for States to qualify as
consistent States. We note that, under
the regulations in § 79.1, all 50 States
currently hold consistent State status.

We also would amend the definition
of livestock in § 71.1 of the regulations
by adding goats, cervids, and camelids
to the current list of animals that
includes horses, cattle, bison, sheep,
and swine.

Interstate Movement of Diseased
Animals

Section 71.3 of the regulations covers
the interstate movement of diseased
animals and poultry. Paragraph (a) of
§ 71.3 provides that animals or poultry
affected with a communicable disease
endemic to the United States cannot be
moved interstate except as provided in
paragraphs (c), (d), and (e) of that same
section. Scrapie is listed among the
diseases endemic to the United States in
§ 71.3(a). Paragraphs (c) and (d) of § 71.3
authorize the interstate movement of
certain classes of livestock affected with
particular diseases under specific
circumstances, while in § 71.3(e), the
Administrator is authorized to grant
exceptions in specific cases involving
individual animals being moved to a
designated diagnostic or research
facility.

Section 71.3 of the regulations does
not provide a specific exception from
the general interstate movement
prohibition for animals affected with
scrapie. However, the scrapie
regulations in part 79 do allow for the
interstate movement of sheep and goats
with scrapie status designations under
certain conditions. Since part 79 does
authorize the restricted movement of
animals with scrapie status
designations, we would amend § 71.3 of
the regulations and add a new
paragraph (c)(5) that would stipulate
that sheep and goats designated, with
regard to scrapie, as exposed, high-risk,
suspect, or scrapie-positive animals, as
those terms are defined in part 79 of the
regulations, may be moved interstate in
accordance with the regulations in part
79.

Approval of Livestock Facilities

The regulations in § 71.20(a) provide
the standards and other conditions that
livestock facilities handling horses,
cattle, bison, or swine in interstate
commerce must follow in order to be

approved by us. These standards and
conditions are intended, in part, to
ensure that the facilities are constructed
and operated in a manner that will
prevent the transmission of livestock
diseases in interstate commerce. Some
of the standards and conditions
provided in § 71.20(a) apply to all
approved livestock facilities, while
other standards and conditions apply
only to those facilities that handle
specific classes of livestock.

To be designated as an approved
livestock facility, the facility operator
must execute a livestock facility
agreement that indicates his or her
intention to comply with all applicable
standards and conditions provided in
§71.20(a). The facility operator also
must indicate, by initialing the
appropriate paragraphs of the
agreement, the class or classes of
livestock that will be handled at the
facility. Paragraph (b) of § 71.20 sets
forth the basis and procedures for
APHIS withdrawing or denying
approval of a livestock facility.

We would amend § 71.20(a) to require
that livestock facilities handling sheep
or goats in interstate commerce would
now have to be approved by APHIS.
APHIS approval would be contingent on
the facility meeting certain standards
and conditions, as provided in
§71.20(a), that would relate to facility
construction, maintenance, and
equipment, as well as other
requirements relating to the receipt,
handling, and release of animals.
Facility operators also would be subject
to certain identification and
recordkeeping requirements relating to
sheep and goats handled at the facility.

In broadening the applicability of
§71.20(a) to cover those livestock
facilities that handle sheep or goats in
interstate commerce, we would amend
§71.20(a) to include those particular
animal health-status designations
covering sheep and goats affected with
scrapie. We also would amend
§ 71.20(a) by referencing the
applicability of the scrapie regulations
in part 79, where appropriate.

Paragraph (a)(3) of § 71.20 provides
that State representatives and APHIS
representatives must be granted access
to an approved livestock facility during
normal business hours to evaluate
whether the facility and its operations
are in compliance with the livestock
facility agreement, as well as with other
applicable provisions in 9 CFR parts 71,
75, 78, and 85. Part 75 contains
additional restrictions with regard to the
interstate movement of horses, asses,
ponies, mules, and zebras with
communicable diseases; part 78
contains additional interstate movement

restrictions for animals with brucellosis;
and part 85 contains additional
interstate movement restrictions for
animals with pseudorabies.

In broadening the scope of § 71.20 to
include the approval of livestock
facilities handling sheep and goats, we
would amend § 71.20(a)(3) by adding a
reference to the scrapie regulations in
part 79. With this change, livestock
facilities approved to handle sheep or
goats under part 71 of the regulations
also would be subject to the
requirements in part 79, which include
movement restrictions, identification
and recordkeeping requirements, and
other conditions affecting the interstate
movement of sheep and goats in order
to control the spread of scrapie.

Paragraph (a)(4) of § 71.20 provides
that an APHIS representative, a State
representative, or an accredited
veterinarian shall be immediately
notified of the presence at the facility of
any livestock that are known to be
infected, exposed, or suspect, or that
show signs of possibly being infected,
with any infectious, contagious, or
communicable disease. We are
proposing to amend § 71.20(a)(4) to
clarify the applicability of this provision
to all animal health-status designations
involving scrapie. As discussed
previously, sheep and goats with scrapie
disease classifications are classified as
exposed, high-risk, suspect, or scrapie-
positive animals in accordance with
part 79 of the regulations. The term
scrapie-positive would be covered by
the term infectious. So, to cover
classifications relating to scrapie, we
would amend § 71.20(a)(4) by adding
the scrapie status designation “high-
risk.”

Paragraph (a)(5) of § 71.20 provides
that any reactor, suspect, or exposed
livestock shall be held in quarantined
pens apart from all other livestock at an
approved livestock facility. We require
the separation of animals affected with
communicable livestock diseases as a
further safeguard against the spread of
such diseases. To emphasize the
applicability of the quarantine
requirements in § 71.20(a)(5) to animals
subject to scrapie, we would amend
§71.20(a)(5) and add references to
“high-risk’” and “‘scrapie-positive”
alongside the existing animal health-
status designations of reactor, suspect,
or exposed livestock. We would qualify
this change, however, by noting that the
quarantine requirements would not
apply to those sheep or goats designated
as scrapie-exposed or high risk animals
that will be moved directly to slaughter
in accordance with parts 71 and 79. We
would provide this exception since
these particular slaughter animals
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would pose a negligible risk for the
spread of scrapie.

Paragraph (a)(6) of § 71.20 provides
that no reactor, suspect, or exposed
livestock, nor any livestock that show
signs of being infected with any
infectious, contagious, or communicable
disease, may be sold at an approved
livestock facility, except as authorized
by an APHIS representative, State
representative, or an accredited
veterinarian. We would make a number
of changes to this provision. First, we
would expand the coverage of
§71.20(a)(6) to apply not only to the
sale of livestock, but also to any other
situation in which the animals are
moved from the facility. To clarify the
regulatory basis for allowing the sale or
movement of such animals, we would
provide that such sale or movement
from the facility must be in accordance
with 9 CFR parts 71, 75, 78, 79, or 85.
Referring to those specific regulatory
authorities would provide additional
guidance as to when affected animals
could be sold or moved from the
facility. Finally, in order to broaden the
applicability of § 71.20(a)(6) to cover
livestock facilities with sheep or goats,
we would add references to the scrapie
health-status designations “high-risk”
and “‘scrapie-positive.” This would
mean that sheep and goats designated as
suspect, exposed, high-risk, or scrapie-
positive animals could not be sold at or
moved from an approved livestock
facility except in accordance with 9 CFR
parts 71 and 79.

Paragraph (a)(7) of § 71.20 provides
that documents such as weight tickets,
sales slips, and records of origin,
identification, and destination that
relate to livestock that are in, or that
have been in, the facility shall be
maintained by the facility for a period
of 2 years. APHIS representatives and
State representatives must be permitted
to review and copy those documents
during normal business hours. We
would amend § 71.20(a)(7) to require
that facilities must maintain documents
relating to sheep or goats for a period of
5 years. These documents are used to
trace a positive animal back to its flock
of origin, so the additional 3 years are
necessary because the incubation period
for scrapie is between 2 and 5 years.

Paragraph (a)(8) of § 71.20 provides
that all livestock must be officially
identified in accordance with the
applicable regulations in 9 CFR parts 71,
75, 78, and 85 at the time of, or prior
to, entry into an approved livestock
facility. As noted previously, parts 75,
78, and 85 include requirements not
covered in the general provisions of part
71 of the regulations with regard to the
interstate movement of particular

classes of livestock that are affected
with certain communicable livestock
diseases. Identification and
recordkeeping requirements relating to
the interstate movement of sheep and
goats are provided in part 79. Therefore,
to enlarge the scope of part 71 to cover
approved livestock facilities handling
sheep or goats, we would amend
§71.20(a)(8) by adding a reference to
part 79 so that operators of approved
livestock facilities handling sheep or
goats in interstate commerce would be
subject to the identification and
recordkeeping requirements found in
part 79 of the regulations.

Paragraph (a)(11) of § 71.20 provides
that quarantined pens at approved
livestock facilities must be clearly
labeled with paint or placarded with the
word “Quarantined”” or the name of the
disease of concern, and must be cleaned
and disinfected in accordance with the
regulations in part 71 before the pens
may be used to hold livestock that are

not reactor, suspect, or exposed animals.

In order for this provision to be
applicable to facilities handling sheep
or goats affected with scrapie, we would
amend § 71.20(a)(11) and insert
references to the animal health-status
designations “high-risk” and “‘scrapie-
positive” alongside the existing
designations of reactor, suspect, and
exposed. In addition, because the
regulations in 9 CFR part 54, “Control
of Scrapie,” contain specific cleaning
and disinfection procedures related to
scrapie, we would also amend
paragraph (a)(11) so that it specifies that
quarantined pens used to hold animals
affected with scrapie would have to be
cleaned and disinfected in accordance
with 9 CFR 54.7(e)(2), which contains
specific procedures on the cleaning and
disinfection of non-earth surfaces of
premises used to hold animals affected
with scrapie.

Paragraph (a)(12) of § 71.20 provides
that quarantined pens shall have
adequate drainage, and the floors and
those parts of the walls of the
quarantined pens with which reactor, or
suspect, or exposed livestock, or their
excrement or discharges, may have
contact shall be constructed of materials
that are substantially impervious to
moisture and able to withstand
continued cleaning and disinfection.
Similar to changes proposed elsewhere
in part 71 of the regulations, we would
amend § 71.20(a)(12) by adding
references to the animal health-status
designations of “high-risk” and
‘““scrapie-positive”” alongside the
references to reactor, suspect, or
exposed livestock in order to cover
sheep and goats affected with scrapie.

Paragraphs (a)(14) through (a)(16) of
§ 71.20 provide additional standards
that operators of approved livestock
facilities must follow in order for their
facility to handle particular classes of
livestock, i.e., cattle and bison, swine,
and horses. We are proposing to add a
new paragraph (a)(17) that would list
additional standards and conditions that
operators of approved livestock facilities
handling sheep or goats in interstate
commerce would have to follow in
order for their facility to handle sheep
or goats in interstate commerce. To add
this paragraph at § 71.20(a)(17), we
would redesignate existing paragraphs
(a)(17) through (a)(20) as paragraphs
(a)(18) through (a)(21).

Under proposed § 71.20(a)(17), the
facility operator would have to indicate
in the livestock facility agreement
whether the facility would be handling
sheep or goats; and if so, whether those
animals would be breeding or slaughter
animals. The operator also would have
to indicate in the agreement whether the
facility would be receiving sheep or
goats classified as scrapie-positive,
exposed, high-risk, or suspect animals;
and if so, whether those particular
animals are breeding animals or for
slaughter only.

Under proposed § 71.20(a)(17) of the
regulations, operators of livestock
facilities handling sheep or goats in
interstate commerce also would have to
adhere to the following operating
practices:

e The facility would have to receive,
handle, and release sheep and goats in
accordance with parts 71 and 79 of the
regulations;

e The facility operator would have to
officially identify all sheep and goats
handled at the facility, including
whether the animals are from consistent
or inconsistent States, and maintain
relevant records pertaining to those
animals in accordance with part 79 of
the regulations;

¢ Breeding and slaughter animals
would have to remain separated at all
times while at the facility, so that no
contact will occur;

e Any breeding sheep or goats that
are designated, with regard to scrapie, as
exposed, high-risk, suspect, or scrapie-
positive animals, or any slaughter sheep
or goats that are designated as scrapie-
positive or suspect animals, would have
to be held in quarantined pens while at
the facility;

e Any sheep or goats that are
designated as scrapie-exposed or high-
risk animals could be consigned from
the facility only in accordance with part
79 of the regulations; and

e Any sheep or goats that are
designated as scrapie-positive or suspect
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animals would have to be reported
immediately by the facility operator to
a State representative, an APHIS
representative, or an accredited
veterinarian. Such animals could be
released or consigned from the facility
only if accompanied by a permit issued
by a State representative, an APHIS
representative, or an accredited
veterinarian, allowing movement of the
animals to an approved disposal site or
research facility in accordance with
parts 71 and 79 of the regulations.

Miscellaneous Changes

We would make miscellaneous
nonsubstantive changes in §71.1 to the
definitions of accredited veterinarian,
area veterinarian in charge, interstate
commerce, State, State animal health
official, and State representative, to be
consistent with how these terms appear
elsewhere in the regulations, as well as
to be consistent with the Government
Printing Office Style Manual.

We also would amend § 71.6(a) to
include a specific reference to goats
among the listed animals subject to this
provision on cleaning and disinfecting
of conveyances used in the interstate
transportation of affected with or
infected with a livestock or poultry
disease.

The proposed addition of paragraph
(a)(17) to § 71.20 would require several
nonsubstantive changes in §71.20 to
include a reference to that paragraph or
to update references to other paragraphs
that would be redesignated as a result of
the addition of paragraph (a)(17). We
also would amend § 71.20(a)(18) to refer
to part 79 in addition to parts 71, 75, 78,
and 85.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be significant
for the purposes of Executive Order
12866 and, therefore, has been reviewed
by the Office of Management and
Budget.

We have prepared an economic
analysis for this rule, which is set out
below. The economic analysis provides
a cost-benefit analysis as required by
Executive Order 12866 and an analysis
of the potential economic effects on
small entities as required by the
Regulatory Flexibility Act.

We do not have enough data for a
comprehensive analysis of the economic
effects of this proposed rule on small
entities. Therefore, in accordance with 5
U.S.C. 603, we have performed an initial
regulatory flexibility analysis for this
proposed rule. We are inviting
comments about this proposed rule as it

relates to small entities. In particular,
we are interested in determining the
number and kind of small entities who
may incur benefits or costs from
implementation of this proposed rule
and the economic effect of those
benefits or costs. Based on the
information we have, there is no basis
to conclude that this rule will result in
any significant economic effect on a
substantial number of small entities.

Under the Animal Health Protection
Act (7 U.S.C. 8301-8317), USDA is
authorized to conduct programs for the
control of communicable animal
diseases and to regulate the interstate
movement of animals that may spread
disease. The regulations are contained
in 9 CFR chapter I, subchapter C, parts
70 through 89. The regulations in part
71 (referred to below as the regulations)
contain general provisions covering the
interstate transportation of animals and
animal products. The regulations also
set forth requirements that livestock
facilities handling certain classes of
livestock in interstate commerce,
including cattle and bison, swine, and
horses, must follow in order to be
designated by us as approved livestock
facilities.

This proposed rule would establish a
means for APHIS approval of livestock
facilities that handle sheep or goats in
interstate commerce. The conditions for
approval would be based, in part, on
recently implemented regulations
relating to the interstate movement of
sheep and goats in order to control the
spread of scrapie.

To be designated as an approved
livestock facility for handling sheep or
goats, the facility would have to enter
into an agreement in which it agrees to
follow certain identification,
recordkeeping, and handling practices
with respect to animals under its control
in accordance with 9 CFR parts 71 and
79. Any reactor, suspect, exposed,
scrapie high-risk, or scrapie-positive
livestock would have to be held in
quarantined pens apart from all other
livestock at the facility. The quarantined
pens holding such animals would have
to be clearly marked, and would have to
be cleaned and disinfected before being
used by other animals not affected with
disease. The quarantined pens also
would have to have proper drainage and
be constructed of materials that are
substantially impervious to moisture
and able to withstand continued
cleaning and disinfection.

To be approved, such facilities would
have to provide access to accredited
veterinarians, State representatives, and
APHIS representatives, as well as
comply with certain notification
requirements with respect to livestock

known to be infected, exposed, or
suspect, or that show signs of being
infected with a communicable disease.
Such facilities also would have to keep
State animal health officials and APHIS
informed of upcoming sale days at the
facility.

This proposed rule, if implemented,
would strengthen scrapie control
programs on the national level, reduce
the losses that scrapie causes to the
sheep and goat industries, and prevent
the further spread of scrapie. Proper
handling and identification of animals
that may be infected with scrapie is
essential for an effective scrapie
eradication program. States do not have
uniform requirements for markets
handling sheep and goats in interstate
commerce. Therefore, it is imperative
that a process for approving livestock
facilities that handle sheep or goats in
interstate commerce be established to
ensure that such livestock facilities
follow certain identification,
recordkeeping, and handling practices
and procedures designed to prevent the
spread of scrapie and other
communicable diseases.

The primary alternative to the
proposed rule would be to make no
changes at all to the existing regulations.
The regulations in part 79 already
include certain requirements to be
followed by approved livestock markets
with respect to the identification,
recordkeeping, and handling of sheep
and goats in interstate commerce.
However, the regulations in part 71 do
not specify the process by which these
facilities are to be approved. Therefore,
it is imperative that an approval process
be added to our regulations.

We considered how we could
consolidate or simplify the compliance
and reporting requirements contained in
this proposal. We believe we
accomplish this objective by including
the approval standards for sheep and
goat facilities in part 71 amongst the
existing requirements for approval of
livestock facilities handling other
classes of livestock. In this way, many
of the same requirements for approving
sheep and goat facilities would parallel
those requirements for approving
facilities handling other classes of
livestock.

Overview of U.S. Sheep and Goat
Industry Operations, Inventory, and
Trade

As of January 1, 2004, there were 6.09
million sheep and lambs in the United
States, valued at approximately $721
million. This represented a 3 percent
decline from the level on January 1,
2003. The above total of 6.09 million
sheep and lambs consists of 4.48 million
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breeding sheep and lambs and 1.61
million market sheep. There were
approximately 64,170 operations that
produced sheep and lambs in 2002,
which is 1.5 percent less than the
previous year.!

Sheep are produced in all parts of the
United States, although stock levels vary
from State to State. Ten States
(California, Colorado, Idaho, Iowa,
Montana, Oregon, South Dakota, Texas,
Utah, and Wyoming) account for nearly

69 percent of the total inventory, mostly
in the Mountain, North Central, and
South Central States. The northeastern
and southeastern States have the
smallest sheep populations, accounting
only for 5.2 percent of the total.

TABLE 1.—Sheep and Lambs: Farms and Inventory by Size, 2003

Number of Percent of farms Inventory of Percent of sheep

Number of sheep/lambs per farm farms with (based on total sheep and and lambs (based

sheep/lambs number of farms) lambs on total inventory)

10 90 et e e nnee s 58,909 91.8 1,820,910 29.9
T00 10 499 . e 4,299 6.7 1,449,420 23.8
500 10 4,999 ...t era e 898 1.4 2,015,790 33.1
5,000 OF MOFE ...oiiiiiiieeeieie et ettt e e e e e e e s e e e ene e e eneeeenee 65 0.1 803,880 13.2
TOMAL ettt 64,170 100 6,090,000 100

Source: USDA/NASS, Sheep and Goats, January 2004.

About 92 percent of the producers
had fewer than 100 animals each, but
these accounted only for about 30
percent of the total inventory of sheep
and lambs. On the other hand, large
sheep operations with 5,000 sheep or
more each represented less than 1
percent of the farms but accounted for
about 13 percent of the total inventory.
The overall average size of a flock was
95 animals in 2003; therefore, most
sheep operations would be classified as
small entities with annual sales of
$750,000 or less. The average size of a
flock on large operations of 5,000 sheep
or more was 12,367 animals, while that
of small operations was 82 animals. Of
the total number of operations, about 60
percent of producers were full owners,
about 32 percent were part owners, and
8 percent were tenants.

A total of about 5.65 million sheep
and lambs were marketed in 2003. A
little over 85 percent of these were
lambs and the rest were mature sheep.
Marketing includes animals for
slaughter market, younger animals
shipped to other States for feeding and
breeding purposes, and some exports.
Approximately 81 percent of sheep and
lambs are marketed, involving the
crossing of State lines in most cases.2

A total of 3.042 million sheep and
lambs were slaughtered in 2003, of
which 95.2 percent were lambs.3 Most
of the sheep and lambs shipped for
immediate slaughter would not be
affected by this proposed rule since they
would not be handled by a livestock
market or other assembly point en route
to the slaughter facility.

In 1997 (the latest year for which data
are available for all States), there were

1USDA/NASS, Sheep and Goats, January 2004.

57,925 goat operations in the United
States, which raised about 1.99 million
goats, valued at approximately $74
million, a decline of about 21 percent
from the 1992 level. About 40.7 percent
were Angora goats, about 7.4 percent
were milk goats, and about 52 percent
were goats other than Angora or milk
goats. The number of Angora goats
declined from about 1.8 million in 1992
to about 0.8 million in 1997, as many
mohair producers shifted from
producing Angora goats to meat type
goats because of the repeal of the Wool
and Mohair Act in October 1993. The
State of Texas accounted for about 64.3
percent of the goat inventory. Other
important goat-raising States are
Arizona, California, Georgia, New
Mexico, North Carolina, Oklahoma, and
Tennessee. These States together
represented another 14.2 percent of the
U.S. goat holdings. Goat holdings vary
in size and degree of commercialization,
with many producers relying on other
sources of income. With an average
holding of about 35 goats, most, if not
all, goat operations are relatively small,
and would be classified as small entities
with annual sales of $750,000 or less.

There are currently about 1,300
livestock facilities that handle cattle and
calves, swine, or sheep and goats
moving in interstate commerce. Of this
total, about 126 handle sheep or goats.

The United States produced about 204
million pounds of lamb and mutton in
2003, a decline of about 8 percent from
the previous year. Imports of lamb and
mutton increased from 162.8 million
pounds in 2002 to 170.9 million pounds
in 2003, an increase of about 5 percent.

2USDA/NASS, Meat Animals Production,

Disposition, and Income: 2003 Summary, April
2004.

An increasing proportion of domestic
demand for lamb and mutton is met by
imports. The share of imports in
domestic consumption of lamb and
mutton increased from about 11 percent
in 1991 to about 46.5 percent in 2003.
Even with such increased imports both
total consumption as well as per capita
consumption of lamb declined. Total
consumption declined from about 396
million pounds to 367.5 million
pounds, a decline of about 7.2 percent.
Per capita consumption (based on
carcass weight equivalent) of lamb and
mutton slightly declined from 1.6
pounds per person in 1991 to 1.1
pounds per person in 2002. This decline
in sheep meat consumption is not
unique to the United States but is a
worldwide phenomenon.

The United States has a limited
foreign trade both in live sheep and
goats and their products. Both the
sources of imports and destinations of
exports are concentrated in a few
countries. During calendar year 2003,
the United States exported 172,726 head
of sheep valued at $10.273 million (see
table 2). Most exports were to Mexico
(170,595 head). Other sheep markets
were Ecuador (878 head), Trinidad and
Tobago (463 head), Dominican Republic
(277 head), Canada (257 head),
Netherlands (233 head), Venezuela (15
head) and Japan (8 head). The United
States also exported 29,579 goats valued
at $1.615 million in 2003. The primary
importers were Mexico (25,202 head),
China (4,112 head), Canada (133 head),
Netherlands (81 head), and Jamaica (33
head) in 2003. Other destinations
included Grenada (6 head), Philippines
(6 head), and Japan (6 head).

3USDA/NASS, Livestock Slaughter: 2003
Summary, March 2004.
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TABLE 2.—Sheep and Goats: Imports and Exports, 2003

ltem Number of Value of imports Number of Value of exports
imports (in millions) exports (in millions)
SHEEP .o s 67,778 $7.106 172,726 $10.273
[ To T 1 PSR USRRRUR 7,453 0.578 29,579 1.615
TOMAI e e e 75,231 7.684 202,305 11.888

SOURCE: World Trade Atlas, Global Trade Information Services, Inc., U.S. Edition, March 2004.

In 2003, the United States imported
67,778 sheep valued at $7.106 million.
All sheep imports in 2003 were from
Canada (67,766 head) and Australia (12
head). Additionally, the United States
imported 7,453 goats valued at $0.578
million in 2003, of which 5,967 were
from Canada and 1,486 were from
Australia. In 2003, the United States
imported 170.9 million pounds of sheep
and goat meat, valued at $353 million
and exported 7.4 million pounds of
sheep and goat meat valued at $7.9
million. Most lamb and mutton imports
came from Australia and New Zealand.

Cost-Benefit Analysis

This proposed rule, if implemented,
could result in additional administrative
burdens and costs for livestock facilities
handling sheep or goats in interstate
commerce in order to qualify for and
maintain their status as approved
livestock facilities.

There are currently 126 facilities that
handle sheep and goats moving in
interstate commerce. These facilities
would have to provide access to
accredited veterinarians, State
representatives, and APHIS
representatives, as well as comply with
certain notification requirements with
respect to livestock known to be
infected, exposed, or suspect, or that
show signs of being infected with a
communicable disease. Such facilities
also would have to keep State animal
health officials and APHIS informed of
upcoming sale days at the facility. Some
of the livestock facilities covered by this
rule, if implemented, are already subject
to these requirements as approved
livestock facilities handling other
classes of livestock.

To be approved, such livestock
facilities also would have to follow
certain identification, recordkeeping,
and handling practices with respect to
sheep or goats under their control as
provided in 9 CFR parts 71 and 79.
Documents such as weight tickets, sales
slips, and records of origin,
identification, and destination relating
to livestock at the facility would have to
be maintained by the facility for a
period of 5 years. Some of these
requirements are already provided for

elsewhere in the regulations, and thus
would not represent a new burden.
However, any new paperwork and
administrative burdens may result in
additional costs to facility operators
who find it necessary to adjust their
operations to meet the new
requirements. We do not expect that this
will be a significant issue for most
facilities.

The livestock facility and equipment
would have to be maintained in a state
of good repair. Chutes, pens, alleys, and
sales rings would have to be well-
constructed and well-lighted for the
inspection, identification, vaccination,
testing and branding of livestock.
Electrical outlets would have to be
provided at the chute area for branding
purposes. The facility, including all
yards, docks, pens, alleys, sale rings,
chutes, scales, means of conveyance and
their associated equipment would have
to be maintained in a clean and sanitary
condition. The operator of the facility
would be responsible for maintaining an
adequate supply of disinfectant and
serviceable equipment for cleaning and
disinfection. Meeting these standards
could entail additional costs for some
livestock facilities seeking to qualify as
approved livestock facilities. However,
we do not expect this to be a significant
issue as a number of these conditions
represent good business practices that
most facilities already follow. In
addition, some of these facilities would
already be complying with these
conditions as approved livestock
facilities handling other classes of
livestock. So the additional changes in
this proposed rule should not have a
significant effect on facilities
conducting their businesses.

In addition, as a condition of
approval, reactor, suspect, exposed,
scrapie high-risk, or scrapie-positive
livestock would have to be held in
quarantined pens apart from all other
livestock at the facility. The quarantined
pens in which such animals are held
would have to be clearly marked and
would have to be cleaned and
disinfected before being used to hold
other animals not affected with diseases.
The quarantined pens also would have
to have proper drainage and be

constructed of materials that are
substantially impervious to moisture
and able to withstand continued
cleaning and disinfection. The
regulations in § 71.20(a)(5) already
require that approved livestock facilities
hold any reactor, suspect, or exposed
livestock in quarantined pens apart from
all other livestock at the facility;
facilities handling sheep or goats that do
not have quarantined pens would likely
incur a one time capital investment of
about $3,000 to $5,000 to install such a
pen. Otherwise, we expect that the
number of reactor, suspect, exposed,
scrapie high-risk, or scrapie-positive
livestock handled by approved livestock
facilities to be very small, and thus
quarantining of such animals should not
have a significant effect on facility
operations or economic activity.

Producers who are engaged in
intrastate and interstate marketing also
may pay higher consignment fees as
approved livestock facilities pass their
increased costs of providing services to
affected producers. Other costs to
producers of this proposed action could
result for those animals requiring
special handling at approved livestock
facilities.

This proposal, if implemented, could
result in a small increase in the time
that APHIS and State representatives
would spend monitoring livestock
facilities. In those cases where a facility
is already operating as approved
livestock facility for other classifications
of livestock, and APHIS or State
representatives (as opposed to an
accredited veterinarian) are already on
site, the addition of sheep and goats to
the classifications of livestock covered
by the agreement is unlikely to
substantially increase the workload for
those representatives. In those cases
where a facility handling sheep and
goats is not already an approved
livestock facility, APHIS or State
representatives are also present in order
to monitor compliance with the
identification requirements of the
scrapie regulations in part 79. Thus, we
believe that any additional monitoring
responsibilities on the part of State or
Federal representatives that may result
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from implementation of this proposed
rule could be handled by existing staff.

In spite of the potential burdens to
facility operators and producers, we
believe that the long-term avoided costs
of coping with losses associated with
scrapie by the U.S. sheep and goat
industry far exceed the potential costs of
this proposed rule. This includes the
avoidance of those veterinary and
associated costs for managing scrapie-
affected flocks. A recent agency estimate
showed that scrapie costs the U.S. sheep
industry about $24 million per year in
direct losses. This includes an estimated
$10 million in lost breeding stock and
embryo sales, $10.5 million in disposal
costs for offal, and $2.8 million in lost
meat sales and of bone meal sales from
non-federally inspected plants.

Accelerating the eradication of scrapie
in the United States also could facilitate
the U.S. sheep and goat industry to once
again become competitive both in the
domestic and global market, particularly
in the export of live sheep and goats.
Currently, producers in countries such
as Australia and New Zealand have a
competitive advantage over U.S.
producers, based in part on the absence
of scrapie in those countries. The
achievement of ““scrapie-free” status in
the United States could neutralize the
competitive advantage of such
countries.

Since both actual product quality as
well as purchaser’s perception of quality
contribute to continued market
acceptance, efforts to eradicate scrapie
and secure the health of U.S. sheep and
goats will continue to serve the
economic interests of the industry and
the Nation.

This proposed rule should not affect
the interstate flow of sheep and goats.
The interstate movement of sheep and
goats is important as it reduces
interstate price differences faced by
consumers of livestock products and it
allows movement of sheep and goats
from areas of surplus to areas of deficit.
A majority of sheep and goats moving
across State lines are slaughter animals.
Although we do not have specific data,
based on our observation of livestock
markets and the sheep and goat
industry, we believe that most of these
slaughter animals move directly to the
slaughterhouse and bypass the types of
livestock facilities that are the subject of
this proposed rule. In addition, the
operators of livestock facilities that
agree to handle animals affected by
scrapie would be most impacted under
this proposed rule. However, the
number of sheep or goats affected by
scrapie and handled by these livestock
facilities is likely to be very small. So
this proposed rule should not pose a

significant burden on operators of
livestock facilities or producers so as to
reduce interstate commerce or retard
economic activity.

Initial Regulatory Flexibility Analysis

Agencies are required under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) to evaluate the potential
economic effects of proposed rules on
small entities. We do not have enough
information to fully evaluate the
potential effect of this proposed rule on
small entities. As such, we are inviting
comments addressing this issue. In
particular, we are interested in
determining the number and kinds of
small entities that may incur benefits or
costs from implementation of this
proposed rule, and if there are any
special issues relating to the business
practices of these small entities that
would make them particularly different
from larger firms in their ability to
comply with this proposed rule. We also
are interested whether any other costs
may result from implementation of this
proposed rule that are not discussed in
this analysis. Based on what
information we have, we have made
some initial conclusions.

The changes in this proposed rule
would directly affect livestock facilities
that handle sheep or goats in interstate
commerce. This would include
stockyards, livestock markets, buying
stations, concentration points, or any
other premises under State or Federal
veterinary supervision where sheep or
goats have been assembled. Producers of
sheep or goats also could be affected by
the proposed rule if livestock facilities
pass their increased costs of providing
services to affected producers.

The Small Business Administration
(SBA) has established guidelines for
determining which types of firms are to
be considered small under the
Regulatory Flexibility Act. Facilities
that handle livestock such as
stockyards, livestock markets, buying
stations, concentration points, or any
other premises under State or Federal
veterinary supervision where livestock
are assembled are considered small if
they have 100 or fewer employees.
There are currently about 1,300
livestock facilities that handle cattle and
calves, swine, or sheep and goats
moving in interstate commerce. Of this
total, about 126 handle sheep or goats.
Of those livestock facilities that handle
sheep and goats, only 1 facility may be
considered to be large and all other
facilities are small entities of 100
employees or less.

Livestock facilities that are considered
small entities would have to meet the
same standards as other larger firms.

This would include following certain
identification, recordkeeping, and
handling practices with respect to sheep
or goats. Some of these requirements are
already provided in part 79 of the
regulations, and thus would not
represent a new burden. In addition, a
certain number of these facilities
already comply with many of the
conditions in this proposed rule in
operating as approved livestock
facilities for other classes of livestock.

We considered the feasibility of
exempting small entities from some or
all of the requirements in this proposed
rule or establishing differing compliance
or reporting requirements that take into
account the resources available to small
entities. However, one of the aims of an
effective national program to control
and eradicate scrapie is to establish
uniform standards that will be followed
by all livestock facilities handling sheep
or goats in interstate commerce.
Programs relating to disease
surveillance and control do not lend
themselves to different compliance
standards based on the size of the entity
subject to regulation. Also, the
requirements in part 79 pertaining to
identification, recordkeeping, and
handling of sheep and goats make no
distinction as to the size of producer or
other livestock facility handling the
animals.

As discussed above, producers who
are engaged in intrastate and interstate
marketing may be indirectly affected by
this proposed rule if they have to pay
higher consignment fees as livestock
facilities pass their increased costs of
providing services. Other costs to
producers of this proposed action could
result for those animals requiring
special handling at approved livestock
facilities. An establishment engaged in
sheep or goat production is considered
small if it has annual sales of less than
$750,000. As discussed previously, the
vast majority of sheep and goat
producers would be considered small
entities based on such criteria. Based on
our initial analysis, the potential costs
to sheep and goat producers considered
small entities should not be significant.

In sum, it is reasonable to expect that
both small and large entities would
benefit from this proposed rule, which
would strengthen scrapie control
programs resulting in long-term avoided
costs of coping with market losses
associated with scrapie to the U.S.
sheep and goat industry, currently
estimated as high as $24 million per
year in direct losses to the U.S. sheep
industry alone. We expect any costs to
operators of livestock facilities or to
producers to be more than offset by the
added benefits to the industry at large



Federal Register/Vol. 69, No. 165/ Thursday, August 26,

2004 /Proposed Rules 52459

in providing a more effective scrapie
eradication program.

This proposed rule would entail
information collection requirements.
These requirements are described in this
document under the heading
“Paperwork Reduction Act.”

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are in conflict with this
rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

National Environmental Policy Act

An environmental assessment has
been prepared for this proposed rule.
The assessment provides a basis for the
conclusion that Animal and Plant
Health Inspection Service approval of
livestock facilities that handle sheep or
goats in interstate commerce under the
conditions specified in this proposed
rule would not have a significant impact
on the quality of the human
environment.

The environmental assessment was
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Copies of the environmental
assessment are available for public
inspection in our reading room
(information on the location and hours
of the reading room is provided under
the heading ADDRESSES at the beginning
of this docket). In addition, copies may
be obtained by writing to the individual
listed under FOR FURTHER INFORMATION
CONTACT.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping

requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please state that your comments
refer to Docket No. 00-094—-1. Please
send a copy of your comments to: (1)
Docket No. 00-094-1, Regulatory
Analysis and Development, PPD,
APHIS, suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238,
and (2) Clearance Officer, OCIO, USDA,
room 404—W, 14th Street and
Independence Avenue, SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proFosed rule.

We are proposing that livestock
facilities that handle sheep or goats in
interstate commerce would have to meet
certain standards and follow certain
operating practices in order to be
approved by us. Complying with the
proposed standards and other
conditions described in this proposed
rule would necessitate the use of several
information collection activities,
including (1) executing a livestock
facility agreement that provides the
conditions under which the facility
must operate in order to be approved by
us, (2) notifying an APHIS or State
representative or accredited veterinarian
concerning the presence of any sick
animal at the facility, (3) completing an
application for permit in order for the
facility to release certain sheep and
goats affected with scrapie, and (4)
maintaining records relating to the
identity of sheep handled at the facility.
We note that much of the information
that would be requested under the
proposed rule is already being recorded
by livestock facility owners/operators as
part of their routine business practices.
In addition, much of the information
requested is currently required by our
regulations in 9 CFR parts 54, 71, and
79, and is thus already being provided
by many of the respondents who would
be affected by the proposed regulations.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the

validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.5068226 hours
per response.

Respondents: Owners/operators of
certain livestock facilities that handle
sheep or goats moving interstate,
accredited veterinarians, and State
animal health authorities.

Estimated annual number of
respondents: 1,026.

Estimated annual number of
responses per respondent: 1.

Estimated annual number of
responses: 1,026.

Estimated total annual burden on
respondents: 520 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734—7477.

Government Paperwork Elimination
Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this proposed rule, please contact Mrs.
Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 734—
7477.

List of Subjects in 9 CFR Part 71

Animal diseases, Livestock, Poultry
and poultry products, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we propose to amend 9
CFR part 71 as follows:

PART 71—GENERAL PROVISIONS
1. The authority citation for part 71
would continue to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.
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2. Section 71.1 would be amended by
revising the definitions of Accredited
Veterinarian, Area Veterinarian in
Charge, interstate commerce, livestock,
State, State animal health official, State
representative and by adding, in
alphabetical order, new definitions for
consistent States and inconsistent
States, to read as follows:

§71.1 Definitions.

* * * * *

Accredited veterinarian. A
veterinarian who is approved by the
Administrator, in accordance with part
161 of this chapter, to perform official
animal health work of the Animal and
Plant Health Inspection Service
specified in subchapters A, B, C, and D
of this chapter; and to perform work
required by cooperative State-Federal
disease control and eradication

programs.
* * * * *

Area veterinarian in charge. The
veterinary official of APHIS who is
assigned by the Administrator to
supervise and perform the official
animal health work of the Animal and
Plant Health Inspection Service in the

State concerned.
* * * * *

Consistent States. Those States listed
as consistent States in § 79.1 of this
subchapter because they meet certain
standards, as provided in § 79.6 of this
subchapter, for conducting an active
State scrapie program involving the
identification of scrapie in sheep and
goats for the purpose of controlling the

spread of scrapie.
* * * * *

Inconsistent States. Those States not
included in the list of consistent States
appearing in § 79.1 of this subchapter.

* * * * *

Interstate commerce. Trade, traffic,
transportation, or other commerce
between a place in a State and any place
outside of that State, or between points
within a State but through any place
outside of that State.

* * * * *

Livestock. Horses, cattle, bison,
cervids, camelids, sheep, goats, and
swine.

* * * * *

State. Any of the 50 States, the
Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mariana
Islands, the District of Columbia, and
any territories and possessions of the
United States.

State animal health official. The State
official responsible for livestock and
poultry disease control and eradication
programs.

State representative. An individual
employed in animal health work by a
State or a political subdivision thereof
and authorized by such State or political
subdivision to perform the function

involved.
* * * * *

3. Section 71.3 would be amended by
adding a new paragraph (c)(5) to read as
follows:

§71.3 Interstate movement of diseased
animals and poultry generally prohibited.
* * * * *

(C] N

(5) Sheep or goats designated, with
regard to scrapie, as exposed animals,
high-risk animals, suspect animals, or
scrapie-positive animals, as those terms
are defined in part 79 of this chapter,
may be moved interstate only in
accordance with part 79 of this chapter.

* * * * *

§71.6 [Amended]

4.In §71.6, paragraph (a), the first
sentence would be amended by adding
the word “‘goats,” immediately after the
word ‘‘sheep,”.

§71.19 [Amended]

5.In § 71.19, paragraph (d), the
introductory text would be amended by
removing the words “Area Veterinarian
in Charge” and adding the words “‘area
veterinarian in charge” in their place.

6. Section § 71.20 would be amended
as follows:

a. In paragraph (a)(3), by adding the
number “79,” immediately after the
number “78,”.

b. In paragraph (a)(4), by adding the
words “high-risk”” immediately after the
word “exposed,”.

c¢. By revising paragraphs (a)(5), (a)(6),
(a)(7), and (a)(11) to read as set forth
below.

d. In paragraph (a)(8), by adding the
number “79,” immediately after the
number “78,”.

e. In paragraph (a)(12), by removing
the words ““or suspect, or exposed” and
adding in their place the words
“suspect, exposed, high-risk, or scrapie-
positive”.

f. By redesignating paragraphs (a)(17)
through (a)(20) as paragraphs (a)(18)
through (a)(21), respectively, and adding
a new paragraph (a)(17) before the
undesignated center heading
“Approvals” to read as set forth below.

g. By revising newly redesignated
paragraph (a)(18) to read as set forth
below.

§71.20 Approval of livestock facilities.
* * * * *

(5) Any reactor, suspect, exposed,
high-risk, or scrapie-positive livestock

shall be held in quarantined pens apart
from all other livestock at the facility.
This requirement shall not apply to
sheep or goats designated under 9 CFR
part 79 as exposed or high-risk animals
that will be moved directly to slaughter
in accordance with 9 CFR parts 71 and
79.

(6) No reactor, suspect, exposed, high-
risk, or scrapie-positive livestock, nor
any livestock that show signs of being
infected with any infectious, contagious,
or communicable disease, may be sold
at or moved from the facility, except in
accordance with 9 CFR parts 71, 75, 78,
79, and 85.

Records

(7) Documents such as weight tickets,
sales slips, and records of origin,
identification, and destination that
relate to livestock that are in, or that
have been in, the facility shall be
maintained by the facility for a period
of 2 years, or for a period of 5 years in
the case of sheep or goats. APHIS
representatives and State
representatives shall be permitted to
review and copy those documents

during normal business hours.
* * * * *

(11) Quarantined pens shall be clearly
labeled with paint or placarded with the
word “Quarantined” or the name of the
disease of concern, and shall be cleaned
and disinfected in accordance with 9
CFR part 71, as well as 9 CFR 54.7(e)(2)
if the disease of concern is scrapie,
before being used to pen livestock that
are not reactor, suspect, exposed, high-
risk, or scrapie-positive animals.

(17) Sheep and goats:

—This facility will handle breeding
sheep or goats: [Initials of operator,
date]

—This facility will handle slaughter
sheep or goats: [Initials of operator,
date]

—This facility will handle scrapie-
exposed or high-risk sheep or goats:
[Initials of operator, date]

—This facility will handle scrapie-
exposed or high-risk sheep or goats
for slaughter only: [Initials of
operator, date]

—This facility will not handle scrapie-
exposed, high-risk, suspect, or
scrapie-positive sheep or goats, nor
permit such animals to enter the
facility: [Initials of operator, date]

(i) All sheep and goats must be
received, handled, and released by the
facility only in accordance with 9 CFR
parts 71 and 79.

(ii) All sheep and goats at the facility
must be officially identified and
relevant records relating to those
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identified animals must be maintained
by the facility operator, as required
under 9 CFR part 79.

(iii) The identity of sheep and goats
from consistent States and inconsistent
States must be maintained by the
facility operator.

(iv) Breeding and slaughter animals
must be separated at all times so that no
contact will occur.

(v) Any breeding sheep or goats that
are designated, with regard to scrapie, as
exposed, high risk, suspect, or scrapie-
positive animals, or any slaughter sheep
or goats that are designated as scrapie-
positive or suspect animals, must be
held in quarantined pens while at the
facility.

(vi) Any sheep or goats that are
designated as scrapie-exposed or high-
risk animals must be consigned from the
facility only in accordance with 9 CFR
part 79.

(vii) Any sheep or goats that are
designated as scrapie-positive or suspect
animals must be reported immediately
by the facility operator to a State
representative, an APHIS representative,
or an accredited veterinarian. Such
animals may be released or consigned
from the facility only if accompanied by
a permit issued by a State, an APHIS
representative, or an accredited
veterinarian, allowing movement of the
animals to an approved disposal site or
research facility in accordance with 9
CFR parts 71 and 79.

Approvals

(18) Request for approval:

I hereby request approval for this
facility to operate as an approved
livestock facility for the classes of
livestock indicated in paragraphs (14)
through (17) of this agreement. I
acknowledge that I have received a copy
of 9 CFR parts 71, 75, 78, 79, and 85,
and acknowledge that I have been
informed and understand that failure to
abide by the provisions of this
agreement and the applicable provisions
of 9 CFR parts 71, 75, 78, 79, and 85
constitutes a basis for the withdrawal of
this approval. [Printed name and
signature of operator, date of signaturel]

Done in Washington, DG, this 20th day of
August, 2004.
Bill Hawks,

Under Secretary for Marketing and Regulatory
Programs.

[FR Doc. 04-19516 Filed 8—25-04; 8:45 am]
BILLING CODE 3410-34-P

FEDERAL ELECTION COMMISSION

11 CFR Part 100
[NOTICE 2004-12]

Rulemaking Petition: Exception for the
Promotion of Political Documentary
Films From “Electioneering
Communications”

AGENCY: Federal Election Commission.

ACTION: Rulemaking petition: notice of
availability.

SUMMARY: On July 20, 2004, the
Commission received a Petition for
Rulemaking (‘“Petition”) from Mr.
Robert F. Bauer (“Petitioner”’). The
Petition asks the Commission to revise
its regulations by exempting the
promotion of political documentary
films that may otherwise meet the
requirements of an electioneering
communication within the meaning of
the Federal Election Campaign Act of
1971, as amended (the “Act”). The
Petition is available for inspection in the
Commission’s Public Records Office,
through its Faxline service, and on its
Web site, http://www.fec.gov. Further
information is provided in the
supplementary information that follows.
DATES: Statements in support of, or in
opposition to, the Petition must be
submitted on or before September 27,
2004.

ADDRESSES: All comments should be
addressed to Mr. Brad C. Deutsch,
Assistant General Counsel, and must be
submitted in either electronic or written
form. Commenters are strongly
encouraged to submit comments
electronically to ensure timely receipt
and consideration. Electronic mail
comments should be send to
ECADSNOAR@fec.gov and must include
the full name, electronic mail address,
and postal service address of the
commenter. Electronic mail comments
that do not contain the full name,
electronic mail address, and postal
service address of the commenter will
not be considered. If the electronic mail
comments include an attachment, the
attachment must be in the Adobe
Acrobat (.pdf) or Microsoft Word (.doc)
format. Faxed comments should be sent
to (202) 219-3923, with printed copy
follow-up to ensure legibility. Written
comments and printed copies of faxed
comments should be sent to the Federal
Election Commission, 999 E Street,
NW., Washington, DC 20463. The
Commission will post public comments
on its Web site.

FOR FURTHER INFORMATION CONTACT: Mr.
Brad C. Deutsch, Assistant General
Counsel, or Ms. Amy L. Rothstein,

Attorney, 999 E Street, NW.,
Washington, DC 20463, (202) 694—1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Federal Election Commission
(“Commission”) has received a Petition
for Rulemaking from Mr. Robert F.
Bauer, acting on his own behalf and not
on behalf of any client or other
interested party. Petitioner asks the
Commission to revise 11 CFR 100.29(c)
to exempt from the term “‘electioneering
communications” any communication
appearing in a promotion for a political
documentary film “by corporations and
other entities established and operating
for such purpose in the ordinary course
of their businesses,” provided that the
promotion does not “promote, support,
attack or oppose’ a candidate for federal
office within the meaning of 2 U.S.C.
431(20)(A)(iii). Petitioner seeks to have
any such protections also apply to the
promotion, in the ordinary course of
business, of “books, plays, and other
forms of political expression that may
involve references to Federal
candidates.”

The Commission seeks comments on
whether the Commission should initiate
a rulemaking on “electioneering
communications’ and on whether there
are other issues regarding the
electioneering communications rules
that should also be addressed in a
rulemaking at this time.1

Copies of the Petition are available for
public inspection at the Commission’s
Public Records Office, 999 E Street,
NW., Washington, DC 20463, Monday
though Friday between the hours of 9
a.m. and 5 p.m., and on the
Commission’s Web site, http://
www.fec.gov. Interested persons may
also obtain a copy of the Petition at any
time by dialing the Commission’s
Faxline service at (202) 501—3413 and
requesting document # 257.

Consideration of the merits of the
Petition will be deferred until the close
of the comment period. If the
Commission decides that the Petition
has merit, it may begin a rulemaking
proceeding. Any subsequent action
taken by the Commission will be
announced in the Federal Register.

Dated: August 20, 2004.
Bradley A. Smith,
Chairman, Federal Election Commaission.
[FR Doc. 04—19526 Filed 8—25-04; 8:45 am)]
BILLING CODE 6715-01-P

1Certain aspects of the Commission’s regulations
regarding electioneering communications are the
subject of a pending lawsuit in the United States
District Court for the District of Columbia. Shays
and Meehan v. FEC, Civ. Act. 02-CV-1984.
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-135898—04]
RIN 1545-BD63

Extension of Time To Elect Method for
Determining Allowable Loss

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations.

SUMMARY: This document contains
proposed regulations under section
1502 of the Internal Revenue Code of
1986. The proposed regulations extend
the time for consolidated groups to elect
to apply a method for determining
allowable loss on a disposition of
subsidiary stock, and permit
consolidated groups to revoke such
elections. The proposed regulations
affect corporations filing consolidated
returns, both during and after the period
of affiliation, and also affect purchasers
of the stock of members of a
consolidated group. The text of the
temporary regulations published in this
issue of the Federal Register serves as
the text of these proposed regulations.
DATES: Written or electronic comments
must be received by November 24, 2004.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-135898-04), room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered between the
hours of 8 a.m. and 4 p.m. to
CC:PA:LPD:PR (REG-135898-04),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC, or sent
electronically, via the IRS Internet site
at http://www.irs.gov/regs or via the
Federal eRulemaking Portal at http://
www.regulations.gov (IRS and REG—
135898-04).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Theresa Abell (202) 622—7700 or Martin
Huck, (202) 622-7750; concerning
submissions of comments, Robin Jones,
(202) 622—7180 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44

U.S.C. 3507(d)). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
SE:W:CAR:MP:T:T:SP, Washington, DC
20224. Comments on the collection of
information should be received by
October 25, 2004. Comments are
specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the IRS,
including whether the information will
have practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

The collection of information in this
proposed regulation was previously
approved and reviewed by the Office of
Management and Budget under control
number 1545-1774. The collection of
information is required to allow the
taxpayer to make certain elections to
determine the amount of allowable loss
under § 1.1502-20 in its entirety,
§1.1502—20 without regard to the
duplicated loss factor, or § 1.337(d)-2T;
to allow the taxpayer to reapportion a
section 382 limitation in certain cases;
to allow the taxpayer to waive certain
loss carryovers; and to ensure that loss
is not disallowed under § 1.337—2T and
basis is not reduced under§ 1.337(d)-2T
to the extent that the taxpayer
establishes that the loss or basis is not
attributable to the recognition of built-
in gain on the disposition of an asset.

This collection of information is
modified with respect to §§1.1502—-20T
and 1.1502-32T. Regarding § 1.1502—
20T, the collection of information also
is necessary to allow the common
parent of the selling group to
reapportion a separate, subgroup or
consolidated section 382 limitation
when the acquiring group amends its
§1.1502—32(b)(4) election. With respect
to §1.1502-32T, the collection of
information also is necessary to allow
the acquiring group to amend its

previous § 1.1502—32(b)(4) election, so
that it may use previously waived losses
of its subsidiary.

The collection of information is
required to obtain a benefit. The likely
respondents are corporations that file
consolidated income tax returns.

Estimated total annual reporting and/
or recordkeeping burden: 36,720 hours.

Estimated average annual burden per
respondent: 2 hours.

Estimated number of respondents:
18,360.

Estimated annual frequency of
responses: Once.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background and Explanation of
Provisions

Temporary regulations in the rules
and regulations section of this issue of
the Federal Register amend the Income
Tax Regulations (26 CFR Part 1) relating
to section 1502. The temporary
regulations extend the time for
consolidated groups to elect to apply a
method for determining allowable loss
on a disposition of subsidiary stock, and
permit consolidated groups to revoke
such elections. The temporary
regulations affect corporations filing
consolidated returns, both during and
after the period of affiliation, and also
affect purchasers of the stock of
members of a consolidated group. The
text of those regulations serves as the
text for these proposed regulations. The
preamble to the temporary regulations
explains the amendments and these
proposed regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
is hereby certified that these proposed
regulations will not have a significant
economic impact on a substantial
number of small entities. This
certification is based on the fact that the
regulations provide relief to
consolidated groups by extending the
time in which a group may make, or
allowing a group to revoke, certain
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elections of methods for determining
allowable loss. In addition, members of
consolidated groups are generally large
corporations rather than small
businesses. Therefore, the Regulatory
Flexibility Act (5 U.S.C. chapter 6) does
not apply. Nevertheless, the IRS and
Treasury Department request comments
from small entities that believe they
might be adversely affected by these
regulations. Pursuant to section 7805(f)
of the Internal Revenue Code, this
notice of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on the
impact of these regulations.

Comments and Public Hearing

Before the proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) or electronic comments
that are submitted timely to the IRS. The
IRS and Treasury Department request
comments on the clarity of the proposed
rules and how they can be made easier
to understand. All comments will be
made available for public inspection
and copying. A public hearing may be
scheduled. If a public hearing is
scheduled, notice of the date, time, and
place for the public hearing will be
published in the Federal Register.

Drafting Information

The principal authors of these
regulations are Theresa Abell and
Martin Huck of the Office of Associate
Chief Counsel (Corporate). However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.1502—-20 is amended
by:
1. Revising the first sentence of
paragraph (i)(4).

2. Redesignating paragraph (i)(6) as
(@)().

3. Adding new paragraph (i)(6).

The revisions and addition read as
follows:

§1.1502-20 Disposition or
deconsolidation of subsidiary stock.
* * * * *

(i) * *x %

(4) [The text of proposed § 1.1502—
20(i)(4) is the same as the text of
§1.1502-20T(i)(4) published elsewhere

in this issue of the Federal Register.]

(6) [The text of proposed § 1.1502—
20(i)(6) is the same as the text of
§1.1502-20T(i)(6) published elsewhere
in this issue of the Federal Register.]

Par. 3. Section 1.1502-32(b)(4)(vii)(C)
is amended by removing the language
“May 7, 2003” and adding the language
“August 25, 2004” each time it appears.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 04—19477 Filed 8—25—-04; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RO5-OAR-2004-IN-0003; FRL-7806-6]
Approval and Promulgation of
Implementation Plans; Indiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve Indiana’s August 6, 2004,
submittal of revised mobile emission
inventories and 2005 and 2007 motor
vehicle emissions budgets (MVEBs)
which have been developed using
MOBILES, an updated model for
calculating mobile emissions of ozone
precursors. These inventories and
associated motor vehicle emissions
budgets are part of the 1-hour ozone
attainment plan approved for the
Northwest Indiana area. The Northwest
Indiana area consists of Lake and Porter
Counties in Indiana. The State’s
submittal meets a commitment to revise
and resubmit the MVEBs using
MOBILE6 methods within two years
following the release of MOBILE6
provided that transportation conformity
is not determined without adequate
MOBILE6-based MVEBs during the
second year.

In the final rules section of this
Federal Register, EPA is approving the
SIP revision as a direct final rule
without prior proposal, because EPA
views this as a noncontroversial
revision and anticipate no adverse
comments. A detailed rationale for the
approval is set forth in the direct final

rule. If no adverse comments are
received in response to this proposed
rule, no further activity is contemplated
in relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting on this action should do so
at this time.

DATES: Written comments must be
received on or before September 27,
2004.

ADDRESSES: Submit comments,
identified by Docket ID No. R0O5—-OAR—
2004-IN-0003 by one of the following
methods: Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

E-mail: bortzer.jay@epa.gov.

Fax: (312) 886-5824.

Mail: You may send written
comments to: J. Elmer Bortzer, Chief,
Air Programs Branch, (AR-18]),
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Illinois 60604.

Hand delivery: Deliver your
comments to: J. Elmer Bortzer, Chief,
Air Programs Branch (AR-18]J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
18th floor, Chicago, Illinois 60604.

Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m. excluding Federal holidays.

Instructions: Direct your comments to
Docket ID No. RO5-OAR-2004-IN—
0003. EPA’s policy is that all comments
received will be included in the public
docket without change, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through regulations.gov, or e-
mail. The Federal regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
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submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I of
the SUPPLEMENTARY INFORMATION section
of this document.

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information is
not publicly available, i.e., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Publicly available
docket materials are available either
electronically in EDOCKET or in hard
copy at the Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604. (We recommend
that you telephone Patricia Morris,
Environmental Scientist, at (312) 353—
8656 before visiting the Region 5 office.)
This Facility is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Patricia Morris, Environmental
Scientist, Criteria Pollutant Section, Air
Programs Branch (AR-18J), EPA Region
5, 77 West Jackson Boulevard, Chicago,
Illinois 60604, (312) 353—8656.
morris.patricia@epa.gov

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does This Action Apply to Me?

This action is rulemaking on a non-
regulatory planning document intended
to ensure the attainment of the 1-hour
ozone air quality standard in the
Northwest Indiana Area. This action
establishes MVEBs for Northwest
Indiana that will allow transportation
planning to proceed.

B. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through EDOCKET,
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is

claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

I1. Additional Information

For additional information, see the
Direct Final Rule which is located in the
Rules section of this Federal Register.
Copies of the request and the EPA’s
analysis are available electronically at
EDOCKET or in hard copy at the above
address. (Please telephone Patricia
Morris at (312) 353—8656 before visiting
the Region 5 Office.)

Dated: August 12, 2004.
Steve Rothblatt,
Acting Regional Administrator, Region 5.
[FR Doc. 04-19435 Filed 8—25-04; 8:45 am]|
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MB Docket No. 04-256; FCC 04-173]

Attribution of Joint Sales Agreements
in Local Television Markets

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission solicits
comment on whether to attribute TV
Joint Sales Agreements (JSAs) for
purposes of applying the broadcast
ownership rules. In a previous decision
in this proceeding, the Commission
attributed the “‘brokered station” to the
“broker” in certain radio JSAs, but,
because prior notice had not been given
regarding whether to attribute TV JSAs,
the Commission said that it would seek
comment in the future on whether to
attribute TV JSAs. This decision invites
comment on whether to attribute certain
TV JSAs.

DATES: Comment are due September 27,
2004; Reply comments are due October
12, 2004. Written comments on the
Paperwork Reduction Act proposed
information collection requirements
must be submitted by the public and
other interested parties on or before
October 25, 2004.

ADDRESSES: Federal Communications
Commission, Portals II, 445 12th Street,
SW., Washington, DC 20554. In addition
to filing comments with the Secretary, a
copy of any comments on the
Paperwork Reduction Act information
collection requirements contained
herein should be submitted to Les
Smith, Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554; or via the
internet to Leslie.Smith@fcc.gov, and to
Kristy L. LaLonde, OMB Desk Officer,
Room 10234 NEOB, 725 17th Street,
NW., Washington, DC 20503, or via the
Internet to Kristy
L.LaLonde@omb.eop.gov, or via fax at
(202) 395-5167.

FOR FURTHER INFORMATION CONTACT:
Debra Sabourin, Industry Analysis
Division, Media Bureau, (202) 418—0976
or Debra.Sabourin@fcc.gov. For
additional information concerning the
Paperwork Reduction Act information
collection requirements contained in
this document, contact Les Smith at
(202) 418-0217, or via the Internet at
Leslie.Smith@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Media Bureau’s Notice
of Proposed Rulemaking (NPRM) in MB
Docket No. 04-256, FCC 04-173,
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adopted July 13, 2004, and released on
August 2, 2004. The full text of this
NPRM is available for inspection and
copying during regular business hours
in the FCC Reference Center, 445
Twelfth Street, SW., Room CY-A257,
Portals II, Washington, DC 20554, and
may also be purchased from the
Commission’s copy contractor, Best
Company and Printing, Inc., Room CY-
B402, telephone (800) 378-3160, e-mail
www.BCPIWEB.COM. To request
materials in accessible formats for
people with disabilities (electronic files,
large print, audio format and Braille),
send an email to fcc504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at (202) 418—-0530 (voice), (202)
418-0432 (TTY).

Synopsis of Notice of Proposed
Rulemaking

1. In its Report and Order and Notice
of Proposed Rulemaking (68 FR 46286,
August 5, 2003, and 68 FR 46359,
August 5, 2003) (R&0), arising from the
third biennial review of its broadcast
ownership rules, the Commission
attributed the “brokered station” to the
“broker” in certain radio JSAs.1 A JSA
is an agreement with a licensee of a
brokered station that authorizes a broker
to sell some or all of the advertising
time for the brokered station in return
for a fee or percentage of revenues paid
to the licensee. (47 CFR 73.3555, Note
2(k)) Because the broker normally
assumes much of the market risk with
respect to the station it brokers, radio
JSAs generally give the broker authority
to hire a sales force for the brokered
station, set advertising prices, and make
other decisions regarding the sale of
advertising time, subject to the
licensee’s preemptive right to reject the
advertising. As a result of the
Commission’s decision, its attribution
rules, which define what interests are
counted for purposes of applying the
Commission’s broadcast ownership
rules, now state that a party with a
cognizable interest in a radio station
that brokers more than 15 percent of the
weekly advertising time of another radio
station in the same local market is
considered to have an attributable

1The R&°O was affirmed in part, remanded in
part in Prometheus Radio Project v. F.C.C., 373 F.3d
372 (3rd Cir. 2004) (Prometheus v. FCC). While the
court affirmed the Commission’s decision to
attribute JSAs, as well as other Commission
decisions, it remanded a number of decisions in the
biennial proceeding to the Commission for
additional justification or modification. The court
had earlier stayed the effectiveness of the
Commission’s decision pending review, and, in a
separate Partial Judgment, the court continued the
stay pending its review of the Commission’s action
on remand, over which the court retained
jurisdiction.

interest in the brokered station R&O. (47
CFR 73.3555) In this NPRM, the
Commission invites comment on
whether comparable, same-market TV
JSAs should also be attributable.

2. Although the Commission
attributed radio JSAs in the R&O it did
not address TV JSAs or its other
attribution rules. The biennial, now
quadrennial, review requirement of
section 202(h) of the
Telecommunication Act of 1996 does
not encompass attribution. The
attribution rules merely determine what
interests are cognizable under the
Commission’s broadcast ownership
rules; they are not ownership limits in
themselves. Moreover, the basis of the
attribution rules differs from the
statutory factors the Commission
applies in the biennial reviews. The
Commission addressed the attribution of
radio JSAs in the R&'O only because the
issue was raised in the local radio
ownership proceeding, which was
incorporated into the 2002 biennial
review. Since prior notice had not been
given regarding the issue of whether the
Commission should attribute TV JSAs,
the Commission said that it would seek
comment on whether to attribute TV
JSAs in a future NPRM. The
Commission has no reason to believe
that the terms and conditions of TV
JSAs differ substantively from those of
radio JSAs, and, in this NPRM, the
Commission tentatively concludes that
JSAs have the same effect in local TV
markets that they have in local radio
markets and should be treated similarly.

3. The Commission’s attribution rules
seek to identify those interests in
licensees that confer on their holders a
degree of “influence or control such that
the holders have a realistic potential to
affect the programming decisions of
licensees or other core operating
functions.” 2 Influence and control are
important criteria with respect to the
attribution rules because these rules
define which interests are significant
enough to be counted for purposes of
the Commission’s multiple ownership
rules.

4. In its 1999 attribution proceeding,
the Commission considered whether to

2 Review of the Commission’s Regulations
Governing Attribution of Broadcast and Cable/MDS
Interests; Review of the Commission’s Regulations
and Policies Affecting Investment in the Broadcast
Industry, 64 FR 59655, November 3, 1999 (1999
Attribution Order), on recon., 66 FR 9962, February
13, 2001. For purposes of the multiple ownership
rules, the concept of “control” is not limited to
majority stock ownership, but includes actual
working control in whatever manner exercised.
Review of the Commission’s Regulations Governing
Attribution of Broadcast and Cable/MDS Interests;
Review of the Commission’s Regulations and
Policies Affecting Investment in the Broadcast
Industry, 60 FR 6483, February 2, 1995.

attribute several types of business
arrangements, including JSAs and TV
local marketing agreements (LMAs).3
The Commission acknowledged that
same-market JSAs could raise
competitive concerns but said it did not
believe that such agreements conveyed
a sufficient degree of influence or
control over station programming or
core operations to warrant attribution,
adding that JSAs could promote
diversity by “enabling smaller stations
to stay on the air.” (1999 Attribution
Order) The Commission required that
JSAs be placed in the station’s public
inspection file, and specifically noted
that it retained the discretion to conduct
a public interest review of specific JSAs,
if warranted, on a case-by-case basis.
(1999 Attribution Order)

5.In 1999, the Commission
distinguished JSAs from LMAs, holding
that JSAs are contracts that affect
primarily the sale of advertising time, as
distinguished from LMAs, which may
affect programming, personnel,
advertising, physical facilities, and
other core operations of radio stations.
(1999 Attribution Order) Although the
Commission did not adopt a rule
attributing TV or radio JSAs, it did
attribute same-market TV LMAs, stating
that its rationale in the 1992 Radio
Ownership Order for attributing same-
market radio LMAs—i.e., to prevent
their use to circumvent its ownership
limits—applies equally to same-market
TV LMAs. The Commission also
repeated its concern that LMAs among
stations serving the same market could
undermine broadcast competition and
diversity. (1999 Attribution Order, citing
1992 Radio Ownership Order, 57 FR
18089, April 29, 1992) After the 1999
Attribution Order took effect, the
Commission’s rules specified that a
party with a cognizable interest in either
aradio or a TV station that brokers more
than 15 percent of the weekly broadcast
time of another radio or TV station in
the same local market is considered to
have an attributable interest in the
brokered station. (47 CFR 73.3555,
Notes 2(j)(1), 2(k)(1))

6. In 2001, the Commission reopened
the issue of whether to attribute radio
JSAs in the Local Radio Ownership
NPRM. (Rules and Policies Concerning
Multiple Ownership of Radio Broadcast

3LMAs are sometimes called time brokerage
agreements, or TBAs. “Time brokerage” (also
known as “local marketing”) is the sale by a
licensee of discrete blocks of time to a “‘broker” that
supplies the programming to fill that time and sells
the commercial spot announcements in it. A joint
sales agreement, on the other hand, is an agreement
with a licensee of a “‘brokered station” that
authorizes a “‘broker” to sell advertising time for the
“brokered station.” 47 CFR 73.3555, Notes 2(j), (k);
see also 1999 Attribution Order.
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Stations in Local Markets, 66 FR 63986,
December 11, 2001. This proceeding
was incorporated into the 2002 biennial
review.) As part of its larger inquiry into
possible changes to local radio
ownership rules and policies, the
Commission asked whether it should
reconsider its blanket exemption of JSAs
from attribution, and whether radio
JSAs and LMAs or TBAs should be
treated similarly. (66 FR 63986,
December 11, 2001) In its 2002 Ackerley
decision, the Commission interpreted
the language in the 1999 Attribution
Order, in which it reserved the ability

to conduct a review of specific JSAs on
a case-by-case basis. It concluded that
the parties’ TV JSA, which was
intertwined with the parties’ non-
attributable TBA, should be attributable
due to the level of influence it permitted
the broker to exercise over the brokered
station’s programming decisions.
(Shareholders of the Ackerley Group,
Inc. (Transferor) and Clear Channel
Communications, Inc. (Transferee) For
Transfer of Control of the Ackerley
Group, Inc., and Certain Subsidiaries,
17 FCC Rcd. 10828, 2002.) (Ackerley)) In
Ackerley, Ackerley Group, Inc. had both
a TBA and a JSA with KCBA (TV). The
TBA expressly limited the amount of
programming to be provided under the
TBA to 15 percent of the licensee’s
weekly programming hours, which was
the permissible limit without triggering
the Commission’s attribution rules.
However, the brokered station, under
the terms of the combined agreements,
did not have the right to collect
advertising revenue from non-network
programming not included within the
15 percent provided under the TBA, and
so did not have an economic incentive
to refuse programming suggestions by
the broker.

7. The Commission explained in
Ackerley that it had, in the 1999
Attribution Order, declined to impose
new rules attributing JSAs “as long as
they deal primarily with the sale of
advertising time and do not contain
terms that materially affect
programming or other core operations of
the stations such that they are
substantively equivalent to LMAs.”
(Ackerley, 17 FCC Rcd 10842, citing
1999 Attribution Order, 14 FCC Rcd at
12612—13) The Commission concluded
in Ackerley that the TBA and related
agreements did not provide the licensee
with an economic incentive to control
the 85 percent of programming not
provided by the broker under the LMA.
It concluded that, as a result, the
agreements together were ““substantively
equivalent” to an LMA for more than 15
percent of KCBA(TV)’s weekly

broadcast hours and were therefore
attributable.

8.In 2003, the Commission decided to
attribute radio JSAs. In the R&O, the
Commission reiterated that the
attribution rules seek to identify and
include those positional and ownership
interests that convey a degree of
influence or control to their holder
sufficient to warrant limitation under
the ownership rules. Where the
Commission has referred to an interest
that confers “influence” it has viewed it
as an interest that is less than
controlling, but through which the
holder is likely to induce a licensee to
take actions to protect the interests of
the holder, and where a realistic
potential exists to affect a station’s
programming and other core operational
decisions. The Commission found that
the use of in-market radio JSAs may
undermine its interest in broadcast
competition sufficiently to warrant
limitation under the multiple ownership
rules.

9. Prior to 2003 the Commission
distinguished JSAs from LMAs, finding
that only LMAs have the ability to affect
programming, personnel, advertising,
physical facilities, and other core
operations of stations. In the R&0,
however, the Commission found that
because the broker controls the
advertising revenue of the brokered
radio station, JSAs have the same
potential as LMAs to convey sufficient
influence over core operations of a radio
station to raise significant competition
concerns warranting attribution. The
Commission found that the threat to
competition and the potential impact on
the influence over the brokered station
outweighed any potential benefits that
non-attribution of radio JSAs may have
on the radio industry.

10. When the Commission attributed
JSAs involving radio stations, it said
that, where an entity owns or has an
attributable interest in one or more
stations in a local radio market, joint
advertising sales of another station in
that market for more than 15 percent of
the brokered station’s advertising time
per week will result in counting the
brokered station toward the brokering
licensee’s ownership limits. (47 CFR
73.3555, Note 2(k)) Additionally,
attributable radio JSAs must be filed
with the Commission, and placed in the
public file. The Commission gave
parties two years from the effective date
of the new rule to terminate agreements,
or otherwise come into compliance with
the applicable media ownership rules.
(However, if a party sells an existing
combination of stations within the two
year grace period, it may not sell or
assign the JSA to the new owner if the

JSA causes the new owner to exceed any
of the Commission’s ownership limits;
the JSA must be terminated at the time
of the sale of the stations.)

11. In Prometheus v. FCC, the Third
Circuit Court upheld the Commission’s
decision to attribute radio JSAs. The
court held that the Commission had
adequately explained its change in
policy with respect to attribution of
radio JSAs. The court accepted ‘““that the
Commission’s determination upon
‘reexamination of the issue’ that the
JSAs convey (and always have
conveyed) a potential for influence—
sufficiently rationalizes [the
Commission’s] decision to jettison its
prior nonattribution policy and replace
it with one that more accurately reflects
the conditions of local markets.” The
court also held that attribution of JSAs
is not a regulatory taking in violation of
the Fifth Amendment. According to the
court, in deciding to attribute JSAs, the
Commission has not invalidated or
interfered with any contracts, but has
merely determined that stations subject
to JSAs should, in certain
circumstances, count toward the
regulatory limit in determining how
many stations the broker may own in a
market. The court also held that stations
have no vested right in the continuation
of any regulatory scheme.

12. In this NPRM, the Commission
seeks comment on whether or not to
attribute TV JSAs. The Commission
tentatively concludes that it should. The
Commission asks for comments on the
similarities and differences between TV
and radio JSAs. Are there differences
between TV and radio JSAs such that
the Commission should not attribute TV
JSAs?

13. A licensee assumes all of the
market risk associated with a broadcast
TV station’s programming when the
licensee receives all of the advertising
revenue generated by a program. The
assumption of all market risk provides
a licensee with strong incentives to
select the station’s programming and
oversee other core operations of the
station. The Commission’s experience
with the Ackerley case suggests that TV
JSAs may reduce a licensee’s incentive
to select programming and oversee other
core operations of the station whose ad
time is brokered. For example, a JSA
providing a licensee with a fixed
monthly fee, regardless of the
advertising sales or audience share of
the TV station, transfers all market risk
from the licensee to the broker. With the
JSA, it is the broker’s profits that are
directly affected by the advertising
revenues generated by a program. As
such, the broker has strong incentives to
induce a licensee to select programming
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to protect the broker’s interests, and the
brokered station has little incentive to
resist such influence.

14. In the context of radio JSAs, the
Commission found that licensees of
radio stations subject to JSAs typically
receive a monthly fee regardless of the
advertising sales or audience share of
the station and, therefore, may have less
incentive to maintain or attain
significant competitive standing in the
market. It concluded that, because the
broker controls the advertising revenue
of the brokered radio station, JSAs have
the potential to convey sufficient
influence over core operations of a radio
station to raise significant competition
concerns warranting attribution. Is the
same fee structure typical for TV JSAs?
If not, are the incentives different and
does this have implications for the
Commission’s decision? In this NPRM,
the Commission seeks comment on
whether broadcast TV JSAs have a
similar potential to influence program
selection and other core operations of a
TV station.

15. Beyond the issue of potential
influence by a JSA broker over a
brokered station’s operations, which
alone may warrant attribution, the
unattributable nature of JSAs could lead
to the exercise of market power by
brokering stations and raise related
competition concerns. In the R&0, in
addressing local TV ownership, the
Commission stated, “[o]ur competition
goal seeks to ensure that for each TV
market, numerous strong rivals are
actively engaged in competition for
viewing audiences.” In the context of
radio, JSAs raise concerns regarding the
ability of broadcasters who are not in a
JSA or LMA combination to compete,
and may negatively affect the health of
the local radio industry generally. In
any given radio market, a broker may
own or have an ownership interest in
stations, operate stations pursuant to an
LMA, or sell advertising time for
stations pursuant to a JSA. Instead of
stations competing with one another,
the Commission, in the R&O, said that
radio JSAs put pricing and output
decisions in the hands of one firm that
sells packages of time for all stations
that are party to the agreement. As such,
radio JSAs have the potential to lessen
competition in the market. Do TV JSAs
raise the same competitive concerns as
radio JSAs? In situations where a party
would exceed our ownership limits if a
TV JSA is attributed, does the TV JSA
provide the broker with the ability to
exercise market power, or raise concerns
regarding the ability of smaller
broadcasters to compete? Is there a
difference in the radio and TV markets
that would justify treating TV JSAs

differently from radio JSAs? What
benefits and harms from JSAs have
occurred in the radio context that could
occur in the TV context?

16. The Commission seeks concrete
information on the terms and conditions
of TV JSAs. The Commission asks
commenters that are parties to TV JSAs
to answer the following questions,
which can help us to assess the typical
terms and significance of TV JSAs. What
is the duration of the agreement? What
terms and conditions are associated
with TV JSA agreements besides
advertising terms? The Commission
wishes to know the nature of the other
terms as well. How are the station
owner and broker compensated? Are
there package deals among several
stations? Does the broker get involved in
the operation of the station, including
programming and finances, either
directly or indirectly? As a practical
matter, do typical TV JSAs differ from
TV LMAs? Are TV JSAs also usually
accompanied by program agreements, or
are they mostly solely advertising
agreements? What other arrangements
typically occur between parties in terms
of station operations or joint use of
production facilities? For example, are
TV JSAs often accompanied by shared
services or joint services agreements? If
so, what terms are involved and what
services or facilities are shared? What is
the impact of these attributes of JSAs
and terms of these contracts on the
Commission’s concerns about influence
or control? Are TV JSAs typically
accompanied by non-attributable
financial investments? If such
combinations occur, what are their
terms?

17. Why do parties enter into TV
JSAs? What are the benefits they enjoy?
Do these benefits differ from those of
LMAs? What kind of efficiencies arise
with TV JSAs? How are these shared
among parties to the TV JSAs? What
benefits accrue to the public from TV
JSAs? The Commission has seen TV JSA
agreements that are accompanied by
non-attributable TV LMAs, sometimes
involving a situation where a stronger
station provides local news
programming to a weaker station in the
market as part of the agreements. This
may enable such stations to provide
news that they were not able to provide
previously. Is this a frequent occurrence
and, if so, what impact should it have
on our decision? What effect, if any,
might attribution of TV JSAs have on
the digital transition?

18. What impact do TV JSAs have on
competition? What are the
disadvantages of having a TV JSA?
Under what circumstances, if any,
should the interest of the broker/JSA

holder be held attributable? The
Commission particularly asks station
owners who compete with stations that
are parties to TV JSAs, as well as other
commenters, to speak to the effects of
any TV JSAs in their market.

19. If the Commission does decide to
attribute TV JSAs, are there any
compelling reasons why the
Commission should not apply the
existing radio JSA attribution
guidelines, including the filing
requirements, to TV JSAs? If a rule
similar to the radio JSA attribution rule
is applied to TV JSAs, should the
Commission use the fifteen percent
benchmark that it used in the radio
context, or is some other percentage
more appropriate? Alternatively, should
TV JSAs be examined only on a case-by-
case basis, and be attributed only if their
likely degree of influence is similar to
that of an LMA, as in Ackerley?

20. The commission did not
grandfather existing radio JSAs. Parties
having existing, attributable JSAs that
would cause them to exceed relevant
ownership limits were required to file a
copy with the Commission, and were
given two years from the effective date
of the R&O to terminate those JSAs or
otherwise come into compliance with
the local radio ownership rules. Should
these same transition provisions apply
to TV JSAs? What effects, if any, should
JSAs have on the renewal expectancy of
TV stations? Information contained in
the parties’ comments is essential to the
Commission’s assessment of whether to
grandfather existing TV JSAs in the
event they are deemed attributable, and
the form this grandfathering should
take. Parties to existing JSAs are the best
source of this information. It is critical
that the Commission be provided the
information it needs to make a reasoned
decision, and to fashion appropriate
grandfathering rights, if any, in the
event it deems JSAs attributable. For
parties to TV JSAs, the Commission asks
that the licensee of the brokering station
and/or the licensee of the brokered
station include the information
described above in their comments,
along with any other information that
they think is relevant.

21. Finally, while this NPRM
concerns TV JSAs, the Commission
notes that TV LMAs entered into before
November 5, 1996, were grandfathered
until the conclusion of the 2004
biennial review of the broadcast
ownership rules. As part of that review,
the Commission was to reevaluate these
grandfathered TV LMAs, on a case-by-
case basis, using specified factors, to
determine whether they should
continue to be grandfathered. (Review of
the Commission’s Regulations
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Governing TV Broadcasting, TV Satellite
Stations Review of Policy & Rules, 64 FR
54225, October 6, 1999, clarified in
Memorandum Opinion & Second Order
on Reconsideration, 66 FR 9039,
February 6, 2001) On January 22, 2004,
President Bush signed into law the
Appropriations Act. (Consolidated
Appropriations Act, 2004, Public Law
108-199, section 629, 118 Stat. 3, 2004)
Section 629 of the Appropriations Act
amends section 202(h) of the
Telecommunications Act of 1996,
modifying the biennial review
requirement of the 1996 Act to a
quadrennial review requirement.
According to the amended statute, the
next ownership review will commence
in 2006. Since the Commission will not
undertake an ownership review in 2004,
it invites comment as to whether it
should nonetheless commence the
reevaluation of the grandfathered LMAs
in 2004 or postpone it till the next
quadrennial ownership review in 2006.

Administrative Matters

22. Ex Parte Rules. This is a permit-
but-disclose notice and comment
rulemaking proceeding. Ex parte
presentations are permitted, except
during the Sunshine Agenda period,
provided that they are disclosed as
provided in the Commission’s Rules.
See generally 47 CFR 1.1202, 1.1203,
and 1.1206(a).

23. Comments and Reply Comments.
Pursuant to applicable procedures set
forth in sections 1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415 and
1.419, interested parties may file
comments on the notice of proposed
rulemaking on or before September 27,
2004, and reply comments on or before
October 12, 2004. Comments may be
filed using the Commission’s Electronic
Comment Filing System (ECFS) or by
filing paper copies. See Electronic Filing
of Documents in Rulemaking
Proceedings, 63 FR 24121 (1998). All
comments should reference MB Docket
No. 04-256.

24. Comments filed through the ECFS
can be sent as an electronic file via the
Internet to http://www.fcc.gov/e-file/
ecfs.html. Generally, only one copy of
an electronic submission must be filed.
In completing the transmittal screen,
commenters should include their full
name, U.S. Postal Service mailing
address, and the applicable docket or
rulemaking number. Parties may also
submit an electronic comment by
Internet e-mail. To get filing instructions
for e-mail comments, commenters
should send an e-mail to ecfs@fcc.gov,
and should include the following words
in the body of the message, “‘get form.”
A sample form and directions will be

sent in reply. Parties who choose to file
by paper must file an original and four
copies of each filing. Filings can be sent
by hand or messenger delivery, by
commercial overnight courier, or by
first-class or overnight U.S. Postal
Service mail (although the Commission
continues to experience delays in
receiving U.S. Postal Service mail). The
Commission’s contractor, Natek, Inc.,
will receive hand-delivered or
messenger-delivered paper filings for
the Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 2002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building. Commercial
overnight mail (other than U.S. Postal
Service Express Mail and Priority Mail)
must be sent to 9300 East Hampton
Drive, Capitol Heights, MD 20743. U.S.
Postal Service first-class mail, Express
Mail, and Priority Mail should be
addressed to 445 12th Street, SW.,
Washington, DC 20554. All filings must
be addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission.

25. Parties must also serve either one
copy of each filing via e-mail or two
paper copies to Best Copy and Printing,
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554,
telephone (800) 378-3160 or (202) 488—
5300, or via email to fcc@bcpiweb.com.
In addition, parties should serve one
copy of each filing via email or three
paper copies to Brenda Lewis, 445 12th
Street, SW., 2-C266, Washington, DC
20554. Parties should also serve one
copy of each filing via email or one
paper copy to Debra Sabourin, Media
Bureau, 445 12th Street, SW., 2-C165,
Washington, DC 20554.

26. Availability of Documents.
Comments, reply comments, and ex
parte submissions will be available for
public inspection during regular
business hours in the FCC Reference
Center, Federal Communications
Commission, 445 12th Street, SW., CY—
A257, Washington, DC 20554. These
documents also will be available
electronically from the Commission’s
Electronic comment Filing System.
Documents are available electronically
in ASCII text, Word 97, and Adobe
Acrobat. Copies of filings in this
proceeding may be obtained from Best
Copy and Printing, Inc., Portals I, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone (800)
378-3160 or (202) 488-5300, facsimile
(202) 488-5563, or via e-mail at
fec@bepiweb.com. To request materials
in accessible formats for people with

disabilities (Braille, large print,
electronic files, audio format), send an
e-mail to fec504@fcc.gov or call the
Consumer and Governmental Affairs
Bureau at (202) 418—0530 (voice), (202)
418-0432 (TTY).

27. Regulatory Flexibility Act. As
required by the Regulatory Flexibility
Act, (See 5 U.S.C. 603) the Commission
has prepared an Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
a substantial number of small entities of
the proposals addressed in this Notice of
Proposed Rulemaking. The IRFA is set
forth full in the full text of this NPRM.
Written public comments are requested
on the IRFA. These comments must be
filed in accordance with the same filing
deadlines for comments on the NPRM,
and they should have a separate and
distinct heading designating them as
responses to the IRFA.

28. Paperwork Reduction Act. This
document contains proposed
information collection requirements.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public to
comment on the information collection
requirements contained in this
document, as required by the Paperwork
Reduction Act of 1995, Public Law 104—
13. Public and agency comments are
due October 25, 2004. Comments should
address: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Commission, including
whether the information shall have
practical utility; (b) the accuracy of the
Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.
In addition, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4), we seek specific comment on
how we might “further reduce the
information collection burden for small
business concerns with fewer than 25
employees.

OMB Control Number: 3060-XXXX.
Title: Rules and Policies Concerning
Attribution of Joint Sales Agreements In
Local Television Markets, NPRM, MB

Dock. No. 04-256, FCC 04-173.

Form Number: N.A.

Type of Review: New collection.

Respondents: Business or other for
profit entities.

Estimated Number of Respondents:
1,360.

Estimated Time Per Response: 1 hour.
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Frequency of Response: 1 time.

Estimated Total Annual Burden:
1,360 hours.

Estimated Total Annual Costs: 0.

Privacy Act Impact Assessment: No
impacts.

Needs and Uses: The data would be
used by the Commission to determine
whether the applicants meet basic
statutory requirements to become a
Commission licensee/permittee and to
assure that the public interest would be
best served by grant of the application.
The proposed filing requirements would
also help to determine whether the
applicant and/or filer is in compliance
with the Commission’s multiple
ownership rules.

Ordering Clauses

29. Pursuant to the authority
contained in sections 1, 2(a), 4(i), 303,
307, 309, and 310 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 152(A), 154(1),
303, 307, 309, AND 310, and section
202(h) of the Telecommunications Act
of 1996, the Notice of Proposed
Rulemaking is adopted.

30. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, will send a copy of
the NPRM, including the IRFA, to the
Chief Counsel for Advocacy of the Small
Business Administration, in accordance
with the Regulatory Flexibility Act. (See
5 U.S.C. 603(a).)

Initial Regulatory Flexibility Analysis

31. As required by the Regulatory
Flexibility Act (RFA),* the Commission
has prepared this Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
small entities of the policies and rules
proposed in this Notice of Proposed
Rulemaking (NPRM). Written public
comments are requested on this IRFA.
Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments on the
NPRM. The Commission will send a
copy of the NPRM, including this IRFA,
to the Chief Counsel for Advocacy of the
Small Business Administration (SBA).

Need for, and Objectives of, the
Proposed Rules

32. The Commission, in a Report and
Order and Notice of Proposed
Rulemaking (R&0), arising form the
third biennial review of its broadcast
ownership rules, adopted a rule

4 See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601 et
seq., has been amended by the Contract With
America Advancement Act of 1996, Public Law
104-121, 110 Stat. 847 (1996) (CWAAA). Title II of
the CWAAA is the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA).

attributing the ““brokered station” to the
“broker” in certain radio joint sales
agreements (JSAa). A JSA is an
agreement with a licensee of a
“brokered station” in return for a fee
paid to the licensee. The Commission’s
attribution rules seek to identify those
interests in licensees that confer on their
holders a degree of “influence or control
such that the holders have a realistic
potential to affect the programming
decisions of licensees or other core
operating functions.” Influence and
control are important criteria with
respect to the attribution rules because
the rules define which interests are
significant enough to be counted for
purposes of the Commission’s multiple
ownership rules.

33. In the R&0, the Commission
decided to attribute radio JSAs but
found the issue as it relates to TV
stations was beyond the scope of the
proceeding. In extending the attribution
rule to include radio JSAs, the
Commission found that the use of in-
market radio JSAs may undermine out
interest in broadcast competition
sufficiently to warrant limitation under
the multiple ownership rules.
Accordingly, in the R&O, the
Commission revised the attribution
rules, which define what interests are
counted for purposes of applying the
Commission’s media ownership rules,
to state that a party with a cognizable
interest in a radio station that brokers
more than 15 percent of the weekly
advertising time of another radio station
in the same local market is considered
to have an attributable interest in the
brokered station. These new rules have
been stayed. The NPRM invites
comment on whether same-market TV
JSAs should also be attributable under
the same terms. The NPRM also invites
comment on whether the factors that led
the Commission to attribute radio JSAs
apply as well in the context of TV JSAs.
For example, the Commission asks
whether TV JSAs have a similar
potential to influence core operations of
the brokered TV station and whether TV
JSAs raise similar competitive concerns
as radio JSAs.

Legal Basis

34. This NPRM is adotped pursuant to
sections 1, 2(a), 4(i), 303, 307, 309, 310,
of the Communications Act of 1934, as
amended, 47 U.S.C. 151, 152(a), 154(i),
303, 307, 309, 310, and section 202(h)
of the Telecommunications Act of 1996.

Description and Estimate of the Number
of Small Entities to Which the Proposed
Rules Will Apply

35. The RFA directs agencies to
provide a description of, and, where

feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
defines the term “‘small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and “small governmental entity’”’ under
Section 3 of the Small Business Act. In
addition, the term “small business” has
the same meaning as the term ‘“‘small
business concern” under the Small
Business Act. A small business concern
is one which: (1) Is independently
owned and operated; (2) is not
dominant in its field of operation; and
(3) satisfies any additional criteria
established by the SBA.

36. In this context, the application of
the statutory definition to television
stations is of concern. An element of the
definition of ““small business” is that the
entity not be dominant in its field of
operation. The Commission is unable at
this time and in this context to define
or quantify the criteria that would
establish whether a specific television
station is dominant in its field of
operation. Accordingly, the estimates
that follow of small businesses to which
the rules may apply do not exclude any
television station from the definition of
a small business on this basis and are
therefore over-inclusive to that extent.
An additional element of the definition
of “small business” is that the entity
must be independently owned and
operated. The Commission notes that it
is difficult at times to assess these
criteria in the context of media entities,
and our estimates of small businesses to
which they apply may be over-inclusive
to this extent.

37. Television Broadcasting. The
Small Business Administration defines
a television broadcasting station that has
no more than $12 million in annual
receipts as a small business. Business
concerns included in this industry are
those “primarily engaged in
broadcasting images together with
sound.” According to Commission staff
review of the BIA Financial Network,
Inc. Media Access Pro Television
Database as of June 26, 2004, about 860
(68%) of the 1,270 commercial
television stations in the United States
have revenues of $12 million or less.
The Commission notes, however, that in
assessing whether a business entity
qualifies as small under the above
definition, business control affiliations
must be included. The Commission’s
estimates, therefore, likely overstate the
number of small entities that might be
affected by any changes to the
ownership rules, because the revenue
figures on which these estimates are
based do not include or aggregate
revenues from affiliated companies.
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Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

38. The NPRM invites comment as to
whether, if the Commission adopts a
rule attributing same-market TV JSAs, it
should adopt a requirement that
attributable TV JSAs must be filed with
the Commission.

Steps Taken To Minimize Significant
Impact on Small Entities, and
Significant Alternatives Considered

39. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

40. The Commission invites comment
on the options of leaving TV JSAs
unattributable, attributing same-market
TV JSAs under certain circumstances or
examining TV JSAs on a case-by-case
basis. The Commission tentatively
concludes that it should attribute TV
JSAs. The NPRM, however, invites
comment on the various harms and
benefits of TV JSAs, including whether
TV JSAs may hinder the ability of
smaller broadcasters and broadcasters
who are not in a JSA to compete. The
Commission has previously recognized
the JSAs can have benefits. For example,
the Commission, in the Report and
Order in MM Docket Nos. 94-150, 92—
51, and 87-154 (64 FR 50622,
September 17, 1999), while
acknowledging concern with the
possible competitive consequences of
business agreements such as JSAs, noted
that “some JSAs may actually help
promote diversity by enabling smaller
stations to stay on the air.”” Also, the
NPRM refers to JSAs accompanied by
non-attributable LMAs, sometimes
involving a situation where a stronger
station provides local news
programming to a weaker station in the
market as part of the agreements and
allowing such stations to provide news
that they were not able to provide
previously. The NPRM invites comment
on whether this is a frequent occurrence
and if so, what impact it should have on
the Commission’s decision. The
Commission also invites comment on

the impact of attribution of TV JSAs on
the digital transition.

41. Finally, the NPRM considers
whether, if TV JSAs are made
attributable, the Commission should
grandfather existing TV JSAs. As
discussed in the NPRM, the R&O did
not grandfather radio JSAs, but gave
licensees two years from the effective
date of the R&O to terminate those JSAs
or otherwise come into compliance with
the Commission’s ownership rules. The
NPRM invites comment on whether the
same provisions should apply in the
context of TV JSAs. The Commission
invites comment on the effects of the
alternatives and proposals in the NPRM
on small businesses.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

42. None.
Federal Communications Commission.
Marlene H. Dortch,
Secretary.
[FR Doc. 04—19468 Filed 8—25-04; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 040809233-4233-01;
1.D.080304B]

RIN 0648—-AR55

Fisheries of the Northeastern United
States; Atlantic Sea Scallop Fishery
and Northeast Multispecies Fishery;
Framework 16 and Framework 39

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes regulations to
implement concurrently Framework 16
to the Atlantic Sea Scallop Fishery
Management Plan (Scallop FMP) and
Framework 39 to the Northeast
Multispecies FMP (Multispecies FMP)
(Joint Frameworks) developed by the
New England Fishery Management
Council (Council). The Joint
Frameworks would establish Scallop
Access Areas within Northeast (NE)
multispecies Closed Area I (CAI), Closed
Area II (CAII) and the Nantucket
Lightship Closed Area (NLCA). The NE
multispecies closed areas are currently
closed year-round to all fishing that is

capable of catching NE multispecies,
including scallop fishing. Measures are
proposed to allow the scallop fishery to
access the scallop resource within the
NE multispecies closed areas, and
ensure that NE multispecies catches by
scallop vessels are consistent with the
Multispecies FMP. The Joint
Frameworks would also revise the
Essential Fish Habitat (EFH) closed
areas implemented under Amendment
10 to the Scallop FMP in order to make
the areas consistent with the EFH
closures under the Multispecies FMP, as
established by Amendment 13 to the
Multispecies FMP.

DATES: Comments must be received at
the appropriate address or fax number
(see ADDRESSES) by 5 p.m., local time,
on September 10, 2004.

ADDRESSES: Written comments should
be sent to Patricia A. Kurkul, Regional
Administrator, NMFS, Northeast
Regional Office, One Blackburn Drive,
Gloucester, MA 01930. Mark the outside
of the envelope, “Comments on Joint
Frameworks 16/39.” Comments also
may be sent via facsimile (fax) to (978)
281-9135. Comments submitted via e-
mail or internet should be sent to
ScallopAR55@noaa.gov. Comments may
also be submitted electronically through
the Federal e-Rulemaking portal: http//
www.regulations.gov.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this proposed
rule should be submitted to the RA at
the address above and by e-mail to
David_Rostker@omb.eop.gov, or fax to
(202) 395-7285.

Copies of the Joint Frameworks, their
Regulatory Impact Review (RIR),
including the Initial Regulatory
Flexibility Analysis (IRFA), and the
Environmental Assessment (EA) are
available on request from Paul J.
Howard, Executive Director, New
England Fishery Management Council,
50 Water Street, Newburyport, MA
01950. These documents are also
available online at http://
www.nefmec.org.

FOR FURTHER INFORMATION CONTACT:
Peter W. Christopher, Fishery Policy
Analyst, 978—281-9288; fax 978—281—
9135.

SUPPLEMENTARY INFORMATION:

Background

The Joint Frameworks were adopted
by the Council on February 24, 2004.
The Council initially submitted the Joint
Frameworks and associated analyses on
April 20, 2004, and a final revised
submission was provided to NMFS on
July 2, 2004. The Joint Frameworks were
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developed to establish Scallop Access
Areas within the NE multispecies closed
areas (CAI, CAII, and NLCA). The
regulations that govern these NE
multispecies closed areas currently
prohibit fishing for scallops to prevent
NE multispecies mortality, as scallop
gear is capable of catching NE
multispecies. The Scallop Access Areas
will allow controlled access to these
areas in order to harvest appropriately
from the large biomass of scallops in the
NE multispecies closed areas.

Amendment 10, which was
implemented by a final rule published
June 23, 2004 (69 FR 35194)
contemplated that a controlled access
program for the NE multispecies closed
areas would be incorporated into the
area rotation program through
scheduled openings of the areas.
However, Amendment 10 did not
include the detailed management
measures, particularly with respect to
NE multispecies bycatch, that were
necessary to implement the access
program under Amendment 10. In
addition, in order to allow controlled
access by scallop vessels to the NE
multispecies closed areas,
complementary action was necessary
under the Multispecies FMP. In order to
ensure that the management measures
included in Amendment 13 to the
Multispecies FMP (Amendment 13) and
their environmental impacts were
considered under the action to allow
scallop fishing in the NE multispecies
closed areas, the Council delayed action
on the Joint Frameworks until
Amendment 13 was completed by the
Council. Amendment 13 was
implemented through a final rule
published April 27, 2004 (69 FR 22906).
In doing so, the Council and NMFS
ensured that the effects of allowing
controlled access to the NE multispecies
closed areas by the scallop fleet would
be fully considered in light of the
overall impacts on NE multispecies
under Amendment 13 and Amendment
10.

Finally, due to inconsistency between
the Multispecies FMP and the Scallop
FMP with respect to closures to protect
EFH, the Joint Frameworks propose to
make the EFH closed areas the same in
the Scallop FMP as in the Multispecies
FMP.

Proposed Measures

The management measures that are
applicable to the fishery within the
Scallop Access Areas in CAI, CAII and
NLCA are outlined in Items 1-13 below,
and the remaining measures are
described in Items 14—16. NMFS is
publishing for public comment all of the
measures adopted by the Council in the

Joint Frameworks. NMFS has particular
concerns about two measures, and is
seeking public comment specifically on
both of them in light of these concerns,
to provide additional information.

The first measure that NMFS is
concerned with is described in detail in
Item 10 of this preamble. The measure
would require the Regional
Administrator (RA) to monitor catches
of Georges Bank (GB) yellowtail
flounder (yellowtail) reported by both
scallop and NE multispecies vessels
and, on or after December 1 each year,
determine whether the GB yellowtail
allocation for the Scallop Access Area
can be increased without resulting in
total catches above the overall allocation
for GB yellowtail. NMFS is concerned
that it may be too early in the
multispecies fishing year, which began
May 1, 2004, to effectively assess the
likelihood of attaining the overall GB
yellowtail allocation; the NE
multispecies fishery continues through
April 30. In addition, it may not be
possible for the scallop fishery to
effectively utilize an additional
yellowtail allocation before the Scallop
Access Areas close to scallop fishing on
February 1 each year. NMFS specifically
seeks comment on this measure in order
to further assess its feasibility.

The second measure that NMFS has
concerns with is a provision adopted by
the Council that would have no
associated regulation. The Council
included the measure to encourage the
scallop industry to avoid areas or times
of high bycatch of yellowtail and other
species and take voluntarily action to
reduce such bycatch through
information disseminated by NMFS or
the Council. Under this proposal, either
NMFS or the Council would distribute
existing information about seasonal
distribution of yellowtail and other
finfish species so that catches of such
species can be avoided by scallop
vessels. Furthermore, data provided by
fishing vessels through VMS would be
used to identify areas where finfish
bycatch is high and NMFS would
provide an alert to vessel captains via
VMS. NMFS is concerned that the costs
of enacting such a system do not
outweigh the potential benefits. NMFS
also notes that the Council included
measures in the Joint Frameworks to
prevent the yellowtail bycatch from
exceeding specified levels, and these
measures may offset the benefits
associated with enacting a real-time
alert system.

1. Scallop Access Areas

Scallop Access Areas are proposed
within portions of CAI, CAII, and
NLCA. While the coordinates are

specified in the proposed regulations,
the areas are generally described as the
central portion of CAI, the southern
portion of CAIL and the eastern portion
of NLCA. These Scallop Access Areas
are similar to the areas where scallop
fishing was allowed through the 2000
Sea Scallop Exemption Program for the
period June 15, 2000—March 1, 2001.
The Sea Scallop Exemption Program
was implemented under Framework 13
to the Scallop FMP and Framework 34
to the Multispecies FMP (65 FR 37903,
June 19, 2000). The Scallop Access
Areas would not authorize scallop
fishing in the EFH closed areas
proposed in this rule. The proposed
Scallop Access Areas would focus
scallop fishing in the most productive
scallop areas to maximize scallop yield
while minimizing bycatch of other
species and impacts on EFH.

2. Rotation of Access Areas

Two of the three Scallop Access Areas
would be open for access each fishing
year. CAIl and NLCA would be opened
for the rest of the 2004 fishing year,
followed by CAI and CAII in the 2005
fishing year, and CAI and NLCA in the
2006 fishing year. This cycle would
repeat beginning in the 2007 fishing
year, unless modified by the Council
through framework action or an
amendment to the Scallop FMP. The
rotational order is based on the expected
concentrations of scallops within each
area, so that each area is accessed when
scallop concentrations are projected to
maximize yield.

3. Number of Trips, DAS Charges, and
Scallop Possession Limits

The total DAS allocated for scallop
Access Area fishing, the number of
access trips into each area, the DAS
charge per trip, and the scallop
possession limit are specified for each
Scallop Access Area. These measures
would be established for vessels issued
limited access scallop permits according
to permit category: Full-time, Part-time,
and Occasional. Vessels in each permit
category would be allocated a specific
number of DAS for use in Scallop
Access Areas, with a specified number
of DAS charged for each area trip,
regardless of actual trip length. In
addition, the Joint Frameworks specify
the maximum number of trips that can
be made into any one access area, by
vessel permit category. The Joint
Frameworks also allocate a possession
limit for trips into each access area.

The following tables provides the trip,
DAS charges, and possession limits, by
permit category and by year, through
2006. The Hudson Canyon (HC) Access
Area trip allocations, DAS charges, and
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possession limits are included in the
table as part of the complete area
rotation program as implemented under
Amendment 10 and proposed in this

action. Part-time and Occasional scallop
vessels have separate allocations for the
HC Access Area in the 2004 fishing year
because the possession limit and DAS

charges are different between the Closed
Area Access Areas and the HC Access
Area.

TABLE 1.—TOTAL NUMBER OF ACCESS AREA TRIPS AND DAS CHARGE PER TRIP

Maximum Total number of trips; and DAS charge per trip
b trips per
Fishing year Access area
9y pe:-:l:rese%ggl Full-time Part-time Occasional

2004 ..., Closed Area Il ................... 2 2 trips; 11.2 DAS .............. 1 trip; 7 DAS.
Nantucket Lightship .... 1
Hudson Canyon ......... 4 1 trip; 12 DAS 1 trip; 12 DAS.

2005 ..o, Closed Area | ....... 1 2 trips; 12 DAS 1 trip; 5 DAS.
Closed Area ll ...... 1
Hudson Canyon ... 3

2006 ....occoveieeeeeeee Closed Area | .............. 1 1 trip; 9.6 DAS ... 1 trip; 2 DAS.
Nantucket Lightship .......... L O PR PPRR

An example, using a Part-time vessel,
illustrates the flexibility provided by the
allocation of trips and DAS. In the 2004
fishing year, a Part-time vessel would be
allocated a total of 22.4 DAS and two
trips. The trips could be taken in either
CAII or NLCA, though only one trip

could be taken in NLCA. The vessel
owner may choose to take one trip in
the NLCA and one trip in CAIIL
Alternatively, the vessel owner may
choose to take both trips in CAII,
because CAII has two trips allocated in
the 2004 fishing year; if the vessel

owner chooses to take two trips into the
CAII Access Area, the vessel would not
be eligible to fish any trips in NLCA,
because it would have fully utilized its
allocation of two trips.

TABLE 2.—POSSESSION LIMITS BY AREA, FISHING YEAR, AND PERMIT CATEGORY

Possession limit
Fishing year Access area
Full-time Part-time Occasional
2004 ..o Closed Area ll ........ccceeneee. 18,000 Ib (9,525 kg) ........... 16,800 Ib (7,620 kg) ........... 10,500 Ib (4,763 kg).
Nantucket Lightship.
HUdSON Canyon ......cccccvvvees | veeeeiieiie e 18,000 Ib (9,525 kg) ........... 18,000 Ib (9,525 kg).
2005 ..o Closed Area | ......ccccceeuenenee. 18,000 Ib (9,525 k@) ........... 16,800 Ib (7,620 kg) ........... 7,500 Ib (3,402 kg).
Closed Area Il.
Hudson Canyon.
2006 ....ooeeeeeeee Closed Area | ......cccceevennenee. 18,000 Ib (9,525 kg) ........... 14,400lb (6,532 KQ) ............. 3,000 Ib (1,361 Kkg).
Nantucket Lightship.

4. Scallop Total Allowed Catch (TAC)

The management measures within the
Scallop Access Areas are established to
attain a target TAC of scallops as
specified in the area rotation program
established in the Scallop FMP by
Amendment 10. These TACs would be
used to monitor fishing activity and
determine whether to adjust fishing
effort levels for future years. These
TAGs are also used to calculate TAC set-
asides for research, observer coverage,
and general category vessels. These TAC
set-asides would be established as
absolute limits on the amount of
scallops harvested during a specific
activity, and that activity would cease
when the set-aside TAC was attained.
The overall target TACs for the scallop
fishery would be: (1) 8,395,203 1b (3,808
mt) for CAII and 7,718,384 1b (3,501 mt)
for NLCA in the 2004 fishing year; (2)
3,243,000 1b (1,471 mt) for CAI and
7,698,542 1b (3,492 mt) for CAII in the
2005 fishing year; and (3) 2,824,122 1b

(1,281 mt) for CAI and 6,796,852 1b
(3,083 mt) for NLCA in the 2006 fishing
year.

5. One-for-One Trip Exchanges

The Joint Frameworks would allow
limited access vessels to exchange
access area trips with other vessels. This
provision was approved as part of
Amendment 10, but was not available to
be used by vessels because an exchange
can only be made when more than one
access area has been established
(Amendment 10 established one access
area, the HC Access Area). Vessels
would be allowed to enter into
agreements to exchange trips for 3
months following implementation of the
Joint Framework. After the three month
period, vessel owners would not be
allowed to negotiate exchanges of trips.
Vessel owners would be allowed to use
trips authorized under the trip exchange
program for the remainder of the fishing
year. Because trip allocations, DAS

charges, and possession limits would
differ between scallop permit categories,
vessels must exchange only with vessels
issued permits in the same scallop
permit category. Since Occasional
vessels would be allocated only one
trip, they would not be eligible to
exchange trips.

6. General Category Access Provisions

Vessels issued open-access general
category scallop permits would be
allowed to fish within the Scallop
Access Areas subject to the restrictions
specified below. This provision is
intended to provide vessels in the
general category fleet with more
flexibility in fishing opportunities by
allowing access to productive scallop
areas within the NE multispecies closed
areas. Additional management
restrictions have been proposed by the
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Council in order to ensure accurate
accounting of catch, and to ensure that
general category fishing effort does not
cause bycatch or excessive effort and
mortality on scallops. The Joint
Frameworks would amend the
Multispecies FMP to allow general
category vessels to fish within the NE
multispecies closed areas, where such
fishing is currently prohibited. General
category vessels would be subject to the
following restrictions:

a. A possession limit of 400 b (181.4
kg) of shucked or 50 U.S. bushel (17.6
hl) of in-shell scallops per trip.

b. A set-aside TAC for general
category vessels, equal to 2 percent of
the overall scallop TAC for each Scallop
Access Area, requiring general category
vessels to stop fishing in the specific
scallop Access Area once the set-aside
TAC is reached. The general category
set-aside TACs for 2004, 2005, and
2006, are as follows: (1) 2004; 167,904
Ib (76 mt) in CAII and 154,368 1b (70 mt)
in NLCA; (2) 2005; 64,860 1b in CAI and
153,971 1b (70 mt) in CAII; and (3) 2006;
56,482 1b in CAI and 135,937 1b (62 mt)
in NLCA.

c. A requirement to install and use a
NMFS-certified Vessel Monitoring
System (VMS) in order to notify NMFS
when a vessel plans to fish in a Scallop
Access Area.

d. A prohibition on retaining or
landing NE multispecies with a

requirement to report all catch of
yellowtail caught, including discards, so
it can be counted against the yellowtail
TAC for the scallop fishery.

e. A requirement to carry at-sea
observers when requested.

f. VMS reporting of scallop and
yellowtail catch to monitor fishery
activity and bycatch. (These
requirements are also required of
limited access scallop vessels).

g. A requirement that Scallop dredge
gear used within a Scallop Access Area
be constructed with rings with a
minimum diameter of 4 inches (10.2
cm) (Amendment 10 imposed this
requirement for General category vessels
fishing in open areas, but delayed the
requirement until December 23, 2004).

7. Gear Restrictions for Limited Access
Vessels

Limited access scallop vessels fishing
within the Scallop Access Areas in CAI,
CAII, and NLCA would be required to
use scallop dredge gear only. The
minimum diameter for rings used in the
scallop dredge is proposed to be 4
inches (10.2 cm). Amendment 10
imposed the minimum ring size
requirement for Limited Access vessels
fishing in the HC Access Area, but
delayed the requirement in the open
areas until December 23, 2004. The
requirement to use scallop dredge gear
only is intended to maximize scallop

catch selectivity and to minimize
bycatch. The minimum dredge ring size
is intended to reduce the catch of small
scallops.

8. Scallop Access Area Season

The CAI, CAII, and NLCA Scallop
Access Areas would be open to scallop
fishing from June 15 through January 31
each year. The season is intended to
reduce scallop fishing effort in the areas
during peak spawning periods for some
NE multispecies species, when NE
multispecies concentrations are
expected to occur.

9. Yellowtail Catch Limits

The Scallop Access Area program
would be subject to a TAC for yellowtail
set at 10 percent of the total TAC
established in Amendment 13 to the
Multispecies FMP for each yellowtail
stock. Two percent of this scallop
fishery yellowtail bycatch TAC (i.e., 2
percent of the 10 percent bycatch TAC,
or 0.2 percent of the overall yellowtail
TAC) would be set aside for vessels to
harvest during approved research, as
described below. The TAC governing
the Scallop Access Area fishery would,
therefore, be equal to 9.8 percent of the
overall yellowtail TAC for each stock.
The following table specifies the
yellowtail bycatch TAC and yellowtail
research TAC set-aside.

Controlled access fisher
Yellowtail stock Controlled access area Fishing year p(‘?ge;:rgéﬁ? 3"&?;?1'-1%(); TAC (9.8 _;I)_irg?nt of tota)Il Re_ls_izérch
Southern New Nantucket Lightship ............... 2004 | 154,764 1D ..ooceoeereeeeeeeees 152,780 1D ..oocoeeiveeeeeeees 3,086 Ib.
England. (70.7 mt) ........ (69.3Mt) e (1.4 mt).
2005 | 436,956 Ib ...... 428,138 1D ..oovveeieeeeeee 8,818 Ib.
(198.2 mt) ...... (1942 Mt) oo (4.0 mt).
2006 | 733,037 Ib ............. 718,266 1D ..o 14,771 Ib.
(3325 mt) ......... (325.9 Mt) oo (6.7 mt).
GB ..o Closed Area | and Closed 2004 | 1,322,774 Ib 1,296,318 Ib ..oveiiiiiiee 26,455 Ib.
Area Il combined. (600 Mt) .ooveeeennee (588 Mt) oo (12 mt).
2005 | M e () e Q)
2006 | (1 Lo () e Q)

1To be updated annually according to the specifications procedure associated with the U.S./Canada Resource Sharing Understanding under

the NE multispecies regulations.

Scallop vessels fishing in the Scallop
Access Areas would be required to
report all yellowtail catches (all catch,
including discards) and all catch would
be counted toward the TAC. When the
yellowtail TAC established for a Scallop
Access Area is attained, the scallop
fishery in the affected access area would
close and any remaining access area
trips would be redirected into open
areas, as explained in Item 10 below.

The Multispecies FMP established a
TAC for yellowtail under the U.S./
Canada Resource Sharing
Understanding in the Eastern U.S./

Canada Area, and the NE multispecies
fishery within the area closes when the
TAC is fully attained. If the U.S./Canada
yellowtail TAC is fully attained, scallop
trips within the Scallop Access Areas in
the Eastern U.S./Canada Area (CAI and
CAII) would be allowed to continue,
though retention of yellowtail would be
prohibited, until the yellowtail catches
by scallop vessels fully attain the
scallop fishery’s yellowtail set-aside. At
that time, the scallop fishery in the
Scallop Access Areas would be closed
and any remaining access area trips

would be redirected into open areas, as
explained in Item 10 below.

As noted above, NMFS has concerns
about the feasibility of implementing
the measure requiring NMFS to monitor
the landings of scallops and yellowtail
through vessel VMS reports, dealer
reports, and at-sea observer reports and,
to take appropriate action based on
projections of whether the yellowtail
harvest will be achieved. Specifically,
the measure states that if, on December
1 each year, the catch of yellowtail by
scallop vessels fishing in the Scallop
Access Area is below the yellowtail
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TAC set for the GB yellowtail stock, and
if the overall GB yellowtail TAC is not
projected to be harvested, then the RA
could enact measures to increase the
Scallop Access Area yellowtail TAC
allocated to scallop vessels fishing in
the Scallop Access Area. The Joint
Frameworks specify that the yellowtail
TAC would be increased only if such
increase would not be expected to cause
the yellowtail TAC under the
Multispecies FMP to be exceeded.
NMFS seeks public comment
concerning the feasibility of
implementing this measure, particularly
regarding the likelihood that NMFS
could assure that the increase in the
yellowtail TAC in the Scallop Access
Area would not result in the overall
yellowtail TAC being exceeded.

The Joint Frameworks would
establish a set-aside of 2 percent of the
yellowtail TAC allocated for the Scallop
Access Area for the harvest of yellowtail
during research approved under the
existing scallop research TAC set-aside
program. If research fishing that would

be conducted within the Scallop Access
Areas is approved, a small amount of
yellowtail would be allocated for catch
by the vessels involved in the research
activity. This is intended to enable
researchers to conduct their activities,
even if the overall yellowtail TAC has
been attained. Without this research set-
aside, scallop research approved as part
of the scallop TAC set-aside program
would be prohibited if the Scallop
Access Area were closed due to
attainment of the yellowtail TAC.

10. Trip Re-Allocation if Scallop Access
Area Is Closed

The Scallop Access Areas could close
before limited access scallop vessels
have taken all of their NE multispecies
closed area access trips if the yellowtail
TAC is fully attained. The Joint
Frameworks propose that if the
yellowtail TAC allocated to the scallop
Area Access fishery is harvested,
limited access scallop vessels would be
allowed to take unused NE multispecies
closed area access trips in open areas,

up to the lesser of the following: (1) The
difference in the number of equivalent
DAS allocated for the affected Access
Area and the number of DAS charged to
a vessel for trips taken into the affected
Access Area; or (2) the difference
between open area DAS allocations
specified in this rule with access and
the 2004 default DAS allocation or open
area DAS allocations prior to
implementation of the Joint Frameworks
(i.e., DAS allocations without access to
the NE multispecies closed areas as
specified in Amendment 10). A
maximum number of DAS would only
be available to a vessel if it had taken
no trips in the Access Area prior to
closure. If a vessel took any trips, the
maximum number of DAS to be used in
open areas would be deducted by the
number of DAS charged for each trip in
the Access Area. The following table
summarizes the maximum number of
DAS that a vessel may fish in open areas
if the Access Area closes prior to
completion of all trips.

Permit category 2004 2005 2006

Open Area DAS prior to the Joint Frameworks ... | FUll-IMe .........cccoiiiiiiiiii e 162 117 152
Part-time ........ 125 47 61

Occasional 15 10 13

Open Area DAS under the Joint Frameworks ..... FUll-TIMe e 42 40 67
Part-time .....cooeeiieiicee s 17 16 27

Occasional 4 3 6

Difference in DAS allocations ...........ccccocevvieennenne Full-time ......... 20 77 85
Part-time ........ 8 31 34

Occasional 1 7 7

Maximum number of DAS to be used in Open | Full-time ......... 20 24 24
Areas after Access Area Closure. Part-time ........ 8 24 9.6
Occasional 1 5 2

1DAS to be implemented on September 15, 2004, if a final rule for the Joint Frameworks is not published by that date.

For example, a Full-time scallop
vessel with two unused trips into the
CAII Scallop Access Area in the 2004
fishing year when the Access Area was
closed could fish an additional 20 DAS
in open areas. A Full-time scallop vessel
with one remaining trip into the CAII
Scallop Access Area in the 2004 fishing
year when the Access Area was closed
could fish an additional 12 DAS in open
areas. This provision is intended to
allow scallop vessels to reasonably
utilize their DAS and trip allocations,
even if the Scallop Access Areas close
due to harvest of the yellowtail TAC.

11. Finfish Possession Limits

Limited access scallop vessels fishing
in a Scallop Access Area would be
restricted to a possession limit of 1,000
Ib (453.6 kg) of all NE multispecies
combined, including 100 1b (45.4 kg) of
cod which could be retained for
personal use only. No cod could be sold
from a scallop vessel participating in the

Access Area program and all cod
possessed on board must be whole and
gutted for ease of enforcement. Limited
Access scallop vessels would be
restricted to existing possession limits
for haddock, monkfish, and yellowtail.
As explained above, yellowtail is further
managed through the establishment of
Scallop Access Area TAGs, and
possession of yellowtail would be
prohibited when those TACs are
attained.

12. At-Sea Observer Coverage

One percent of the scallop target TAC
would be set aside and available to help
defray the cost of at-sea observers
deployed on scallop vessels. Observers
would collect information on catch and
discards of scallops and other species
including incidental catch of other
finfish and sea turtles. Observer reports
would provide more accurate estimates
of yellowtail bycatch for use in
monitoring the TAC for yellowtail, for

estimation of bycatch of other finfish
and sea turtles. Vessels would be
allowed to catch extra scallops under
the TAC set-aside, to help pay for the
cost of carrying an observer on the
vessel. This measure mirrors the
observer set-aside established in
Amendment 10, and is part of the
Council’s standardized bycatch
reporting methodology.

The amount of observer coverage
resulting from the 1-percent TAC set-
aside, combined with NMFS-funded
observer coverage, to cover at least 5
percent of the trips, is estimated to
provide observer coverage for
approximately 9, 5, and 12 percent of
trips allocated in CAI, CAIIL, and the
NLCA, respectively. The Council
estimated that this amount of observer
coverage would reduce variability in
bycatch estimates for yellowtail, other
finfish, and sea turtles, in order to
provide more accurate and statistically
sound bycatch estimates than would
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otherwise be achieved without the
additional coverage.

13. Expanded Reporting Requirements

All scallop vessels fishing in the
Scallop Access Areas would be required
to report their catches of scallops and
yellowtail using VMS. Yellowtail
reporting is critical to ensure accurate
monitoring of the yellowtail TACs. The
reports would be submitted via VMS on
a daily basis.

14. Modified EFH Closure Areas

Amendment 10 established some
areas within the NE multispecies closed
areas as EFH closed areas in order to
specifically protect EFH from adverse
effects of scallop fishing. This action
proposes to modify those areas to make
them identical to those implemented
under Amendment 13. These areas,
some of which would extend beyond
the boundaries of the NE multispecies
closed areas, are intended to more
effectively protect EFH by establishing
consistent area closures under the
Scallop and Multispecies FMPs.

15. DAS Allocation Changes

Amendment 10 established a default
measure to increase the DAS allocated
to limited access scallop vessels fishing
in open areas, to take effect September
15, 2004. The measure specifies that the
publication of a final rule enacting the
Scallop Access Area program would
prevent the default allocation from
going into effect. Because the Council
was concerned that final regulations
might not be published by September
15, 2004, even if the Joint Frameworks
are approved, the Joint Frameworks
include a contingency measure that
specifies that, if the default scallop DAS
allocations go into effect, vessels that
use any of those DAS could not fish in
any Scallop Access Area until March 1,
2005. Vessels’ owners who do not use
any of the additional DAS allocated
under the default would be eligible to
fish in the Scallop Access Areas, if and
when they are established.

16. Corrections and Clarifications

This proposed rule includes
corrections and clarifications to the
scallop regulations, and a new
prohibition on the sale of fish from
Federally permitted vessels to dealers
that have not been issued Federal dealer
permits. It has come to NMFS’s
attention that some Federally permitted
vessel crews may be selling scallops to
dealers that have not been issued
Federal dealer permits. This
circumvents the Federal dealer permit
and reporting requirement that is
necessary for adequate administration

and enforcement of the management
program. The prohibition is proposed
for both the Scallop and Multispecies
FMPs.

Classification

At this time, NMFS has not
determined that the action that this
proposed rule would implement is
consistent with the national standards
of the Magnuson-Stevens Act and other
applicable laws. NMFS, in making that
determination, will take into account
the data, views, and comments received
during the comment period.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Council prepared an IRFA as
required under section 603 of the
Regulatory Flexibility Act (RFA). The
IRFA describes the economic impact
that this proposed rule, if adopted,
would have on small entities. A
summary of the analysis follows:

A description of the action, why it is
being considered, and the legal basis for
the action are contained in the preamble
to this proposed rule. This proposed
rule does not duplicate, overlap or
conflict with any relevant Federal rules.

Description of Small Entities to Which
the Proposed Rule Will Apply

The measures proposed in the Joint
Frameworks would impact vessels
issued limited access and general
category sea scallop vessel permits. All
of these vessels are considered small
business entities for purposes of the
RFA because all of them grossed less
than $3.5 million according to the
dealer reports for the 2001 and 2002
fishing years (the most recent complete
fishing year landings information
available). There are two main
components of the scallop fleet: Vessels
eligible to participate in the limited
access sector of the fleet and vessels that
participate in the open access general
category sector of the fleet. Limited
access vessels are issued permits to fish
for scallops on a full-time, part-time, or
occasional basis. According to permit
data from the 2003 fishing year, there
were 278 Full-time permits, 33 Part-time
permits, and 10 Occasional permits. In
addition, there were 2,257 vessels
issued permits to fish in the General
category in 2003. Annual scallop
revenue for the limited access sector
averaged from $615,000 to $665,600 for
Full-time vessels, $194,790 to $209,750
for Part-time vessels, and $14,400 to
$42,500 for Occasional vessels during
the 2001 and 2002 fishing years. Total
revenues per vessel, including revenues
from species other than scallops,

exceeded these amounts, but were less
than $3.5 million per vessel.

Two criteria, disproportionality and
profitability, were considered in
determining the significance of
regulatory impacts. The
disproportionality criterion compares
the effects of the regulatory action on
small versus large entities. All of the
vessels permitted to harvest sea scallops
are considered to be small entities. The
profitability criterion applies if the
regulation significantly reduces profit
for a substantial number of small
entities, and is discussed in the
Economic Impacts of the Proposed
Action section of the IRFA summary in
preamble of this proposed rule.

Proposed Reporting, Recordkeeping,
and Other Compliance Requirements

The Joint Frameworks propose new
reporting, recordkeeping, and
compliance requirements only upon
general category scallop vessels. The
new requirements proposed in this
proposed rule are the following: (1)
Installation of VMS units; (2)
documentation of VMS unit installation;
(3) notification through VMS of intent to
fish in the NE multispecies closed area
access areas; (4) notification via VMS of
NE multispecies closed area access area
trip specifics; (5) notification via VMS
on the day the vessel departs for a NE
multispecies closed area access area
trip; (6) daily reporting of scallop and
yellowtail catch; and (7) polling of the
VMS units for general category vessels
twice every hour. The total cost of
compliance is relatively high because
the cost of purchasing, installing, and
operating the VMS unit is
approximately $2,700 per vessel. Spread
across the general category fleet, costs
associated with VMS notifications and
catch reporting are relatively low, at
about $90 per vessel per year (based on
the cost of a VMS message, equal to
$0.79 per VMS message). Although
these requirements will increase
compliance costs for general category
vessels, and will impose a high initial
cost for purchasing the VMS unit and
installation, without such requirements,
the Council proposed no alternative that
would allow access without the use of
VMS. A vessel’s ability to offset the cost
of the VMS unit, its installation, and
operation would dictate the number of
vessels that are subject to the new
compliance costs. Nevertheless, the
proposed access fishery for general
category vessels expands those vessels’
flexibility and opportunity to fish in
different areas.
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Economic Impacts of the Proposed
Action

The IRFA considers the economic
impacts of the proposed management
measures in aggregate, evaluating the
effects of all of the proposed measures
together. The IRFA also considers and
compares the economic effects of each
proposed management measure and its
alternatives, distinct from other
alternatives. All economic impacts were
analyzed relative to no action, defined
as the continuation of the scallop
fishery without access to the NE
multispecies closed areas, and subject to
higher open area DAS allocations.

Summary of Aggregate Economic
Impacts Compared to No Action

The combined economic impacts of
the proposed action (including the suite
of measures proposed by the Council in
the Joint Frameworks) are positive for
the majority of small business entities in
the scallop fishing industry. The
economic analyses demonstrated,
however, that from 2004 through 2007,
the proposed action would produce
slightly lower revenues per year, on
average, compared to the no action
alternative. Revenues under the
proposed action are expected to be
approximately $60,000 less for the
entire scallop fleet than the no action
alternative. This is because, under no
action, open area DAS would be higher
in open areas for 2004 through 2007
without access to the NE multispecies
closed areas. Open area landings are not
restricted by a possession limit, and
total scallop landings would be higher
than if vessels were restricted by the
possession limits and TACs under the
proposed Scallop Area Access program.
The price of scallops would decline,
offsetting the increase in landings
compared to the proposed action.
Access to the NE multispecies closed
areas would have positive impacts,
however, on producer benefits and gross
profits of the scallop fishery compared
to no action. Because of the expected
higher scallop abundance in the NE
multispecies closed areas, which should
result in higher landings per unit effort
(LPUE), the operating expenses per
pound of scallops are expected to
decline by almost 30 percent with
access, and gross profits, calculated as
gross revenues net of operating costs
and crew shares, are estimated to
increase by 18 percent. The long-term
economic impacts of allowing access to
the NE multispecies closed areas are
expected to be positive, as well,
compared to no action, increasing
revenues and profits by nearly 2 percent
and 23 percent, respectively, on average

per year. Without access, initial higher
landings are expected to eventually
have negative impacts on scallop
biomass, LPUE, and landings in future
years, resulting in overall revenues and
total benefits of $3.1 million and $47.2
million, respectively, less than the
proposed action.

Summary of Economic Impacts of
Individual Proposed Measures

(1) Access area boundaries—The Joint
Frameworks considered four NE
multispecies closed area access
boundary alternatives. The economic
impacts of the proposed and alternative
Scallop Access Area boundaries are the
same as those described in the aggregate
impacts above because the analysis
presumes that area boundaries are
dependant on an overall access
program. The proposed areas for the NE
multispecies closed area scallop access
program would have positive overall
economic impacts on scallop vessels
compared to the no action alternative,
although short-term revenues would be
slightly lower than under the no action
alternative. The third Scallop Access
Area alternative (non-selected), which
would restrict the amount of area
opened for access, resulted in the most
negative impact, with a loss of $71,000
per year for the scallop fleet combined,
on average, compared to the no action
alternative.

(2) EFH closed areas—The Joint
Frameworks considered three EFH
closed area alternatives. The proposed
EFH closed areas are consistent with the
proposed Scallop Access Area boundary
alternative and therefore have similar
economic impacts. The boundaries of
the EFH closures affect the scallop
fishery similar to the proposed access
boundaries and are not discussed
separately. The economic impacts of the
proposed EFH closed areas are similar
among alternatives, with the exception
of EFH closed area Alternative 3, which
has the lowest economic benefit of all
EFH closed area alternatives, because
the area proposed for scallop access is
constrained by the EFH closure
boundaries, reducing the available
scallop resource.

(3) Gear restrictions—In addition to
the proposed measure, the Joint
Frameworks considered allowing trawl
gear to be used by scallop vessels in the
NE multispecies closed areas (the no
action alternative). Prohibiting trawls
from accessing NE multispecies areas is
expected to have negative economic
impacts on scallop trawl vessels, but
have positive impacts on the scallop
fishing industry overall and the dredge
gear sector. These impacts occur
because fishing for scallops with trawl

gear may result in larger catch of
yellowtail and necessitate the closure of
the Scallop Access Areas to scallop
fishing if the finfish TACs are exceeded.
Such a premature closure would reduce
the net economic benefits for the
majority of the scallop vessels.
However, many scallop trawl vessels
fish primarily in the Mid-Atlantic areas
and do not fish in the GB areas. Only
eight of the active trawl vessels in 1999
through 2002 fished in the GB areas and
those that fished in the previous NE
multispecies closed area access program
in 1999 and 2000 used dredge gear.
Therefore, the negative impacts of this
gear requirement would be minimized if
trawl vessels could use dredge gear, or
trade their closed area access trips for
HC or other Access Area trips, where
vessels are allowed to use scallop
trawls. Also, Amendment 10 provisions
provide flexibility to Part-time and
Occasional vessels fishing in the
controlled access areas, and allows them
to choose which Access Area to fish, up
to the maximum number of trips
allocated to each vessel. Therefore, Part-
time and Occasional vessels may be able
to use some or all of the closed area
access trips in the Mid-Atlantic areas
without the necessity to change gear.

(4) Yellowtail TACs and procedures to
help avoid bycatch—Four measures
were considered, three of which were
proposed in the Joint Frameworks. The
main difference between the proposed
measures and the non-selected
alternative is that, under the non-
selected alternative, scallop vessels
would not be allowed to redirect closed
area access trips into open areas if the
yellowtail TAC is harvested. The
economic analysis is qualitative because
it is not possible to determine when the
yellowtail TAC could be harvested, thus
closing the NE multispecies closed area
access program. If the yellowtail TACs
are exceeded before all scallop vessels
have taken all of their eligible trips
(meaning that target TAC would not be
harvested), the landings of scallops,
revenues and economic benefits would
reduce the economic benefits from the
access compared to the no action
alternative. Without a measure to ensure
that yellowtail catches do not exceed
the yellowtail TACs and comply with
the U.S./Canada Resource Sharing
Understanding, however, it would not
have been possible to provide access for
scallop fishing to the NE multispecies
closed areas. Therefore, the majority of
the scallop vessels are expected to
benefit from this measure, due to the
opportunity provided to fish in those
areas. In addition, the proposed action
would allow transfer of unused closed
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area access trips to open areas under
DAS in case of an early closure of the
closed area access program. This
measure could alleviate the negative
impacts from hard TACs, reduce derby-
style fishing, and may prevent a
reduction in vessel revenues in the
short-term, if access areas are closed
early. Furthermore, the rotation
schedule proposed by Framework 16
would allocate fewer trips to the
Nantucket Lightship access area in
2004, and thus would be less likely to
result in closure of the NE multispecies
closed areas. The provision to increase
the yellowtail TAC if a specified limit
is not harvested by December 1 of each
year is expected to also have positive
impacts on vessels by potentially
allowing fishing operations to continue
to higher levels of yellowtail catch. The
proposed yellowtail catch set-aside
could have indirect benefits on scallop
vessels due to potential improvements
in management through research. Any
voluntary actions by the scallop
industry to direct fishing activity away
from areas of high bycatch, through
information gathered by the industry or
disseminated by NMFS, would prolong
the scallop fishery in the closed areas
and increase potential benefits.

(5) Finfish possession limits—Because
the proposed action would increase the
possession limit of Northeast
multispecies from 300 lb (136 kg) to
1,000 b (453.6 kg), it would have
positive economic impacts on the
scallop vessels fishing in the NE
multispecies closed areas. Retaining a
possession limit for yellowtail, even at
an increased level, may provide
additional incentive to avoid yellowtail,
reducing the risk of reaching yellowtail
TACs before the scallop closed area
access program fishery is completed.
Therefore, these measures would have
indirect economic benefits for the
vessels in the scallop fishery. The
proposed possession limit of 100 1b
(45.4 kg) of cod per trip for personal use
may also have some positive economic
impacts, compared to a zero possession
limit, by allowing the retention of catch
that could be used to offset some food
costs on fishing trips.

(6) Closed area access program
seasons—The proposed closed area
access season (June 15 through January
31) is expected to have positive impacts
on scallop vessels compared to the no
action alternative. The proposed season
would prevent scallop fishing during
months when many species of NE
multispecies are at peak spawning
activity, and as a result, it would ensure
that access to the GB multispecies areas
is consistent with conservation goals of
the NE Multispecies FMP. By allowing

simultaneous access to these areas, it
would provide more flexibility to
fishermen to maximize their landings
and revenues from the closed areas. The
proposed season would have negative
economic impacts compared to the
alternative of a year-round fishery.
However, year-round access may
increase the likelihood of the scallop
fishery catching the proposed yellowtail
TAC quicker, thus reducing benefits of
the higher valued scallop resource in
the closed areas, and more efficient
fishing operations.

(7) At-sea observers, TAC set-asides,
and fishery monitoring—The Joint
Frameworks propose to continue with
the existing sampling frequency that can
be funded with a 1-percent TAC set-
aside (status quo). The scallop industry
may benefit from improved management
that could result from more accurate
fishery information. The TAC set-asides
would reduce a small portion of the
scallop revenue available to the scallop
vessels by removing a portion of the
TAC from the overall TAC. The funds
generated from the set-aside landings
would also reduce the compliance costs
for vessels by providing compensation
for observer coverage.

(8) VMS reporting requirements—The
requirement to have a VMS onboard for
all scallop vessels that fish in the closed
area access program would increase the
costs of fishing for occasional vessels
and vessels with the general category
permits. Currently, all full and part-time
vessels are required to have a VMS
onboard, thus they would not be
impacted by this proposed measure.
However, for occasional vessels, the
revenues from the controlled access
trips would exceed the VMS costs.
Further, Occasional scallop vessels have
been subject to the VMS requirement in
Access Areas since 1999. The impacts of
these requirements on the general
category vessels are examined
separately. Even though VMS and other
reporting requirements would increase
the fishing costs by about $3,500 for
some Occasional vessels, the economic
benefits are expected to be equal to
approximately $41,000 in 2004 and
$29,000 in 2005, per vessel, from only
the access areas. The reporting
requirements would also have indirect
economic benefits for the scallop fishery
through improved management of the
scallop resource and area expected to
outweigh the compliance costs.

(9) Closed area rotation schedule—
The proposed rotation strategy
minimizes the risk of high yellowtail
bycatch in the NLCA and would,
therefore, reduce the likelihood of
scallop revenue loss and reduce the
total net benefits from closure of access

areas before the scallop closed area
access program is complete. As a result,
the mechanical rotation strategy
proposed by the Joint Frameworks
would have positive economic benefits
on scallop vessels.

(10) Trip and DAS allocations—There
are no changes to the possession limits
and DAS trade-offs in the Joint
Frameworks from those included in
Amendment 10 for Full-time vessels.
Therefore, the economic impacts of
area-specific DAS and trip allocations
are within the range of impacts analyzed
in Amendment 10. The Joint
Frameworks propose to change the
possession trips for the Part-time and
Occasional vessels, however, in order to
correct the inequities in access area trip
allocations. Specifically, the allocations
for the Part-time and Occasional vessels
would be proportional to the Full-time
allocations, similar to the DAS
allocations prior to Amendment 10.
Overall impacts of this adjustment
during the 2004-2007 period would be
positive for Part-time vessels, but
negative for Occasional vessels.
Potential landings would be reduced by
1,200 1b (544 kg) per trip for Part-time
vessels and 7,500 lb (3,402 kg) per trip
for Occasional vessels in 2004,
compared to allowing a 18,000-1b (8,165
kg) possession limit. Similar reductions
are proposed for 2005, but in 2006,
Occasional vessels would be allowed
possession limit of only 3,000 1b (1,361
kg) for one trip. Potential revenue losses
for Occasional vessels is expected to be
approximately $57,000 per year,
compared to allowing a possession limit
of 18,000 1b (8,165 kg). Although many
Occasional scallop vessels have not
fished in the controlled Access Areas in
the past, vessels are allocated trips that
can only be taken in Access Areas,
making the possession limit restrictive.
However, NMFS cannot determine
whether or not these access trips would
be more profitable than open area trips
under more restrictive DAS limitations.

The Joint Frameworks also propose a
change in the DAS and trip exchange
option in order to prevent
administrative complications that could
arise if trips with unequal possession
limits were exchanged. Under this
alternative, Full-time vessels would
trade only with another Full-time
vessel, and the trades between Part-time
and Occasional vessels would be
similarly restricted. Although this
measure is necessary to avoid
management complications from
unequal exchanges, it would also reduce
the number of opportunities for trading
trips. It would be especially difficult for
Part-time and Occasional vessels
because the vessels in the Part-time and
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Occasional category have the flexibility
to use their controlled access trips in
any Access Area up to the maximum
number of trips allocated to each vessel.
This flexibility may reduce the need to
exchange DAS allocations and mitigate
some of the negative impacts resulting
from a restrictive trade.

(11) General category access to closed
areas—Allowing access to the closed
areas by general category vessel would
have positive impacts on the revenues
of these vessels. Profitability of access
area trips will depend, however, on net
revenues (i.e., revenues net of operating
costs, crew shares, and VMS costs). The
requirement to carry a VMS onboard
would impose additional compliance
costs for these vessels, which are
estimated to be approximately $3,500
for the most expensive VMS unit,
including the monthly message costs.
With a possession limit of 400 1b (181.4
kg) per trip, general category vessels
would likely have to take at least six
trips to one of the closed areas to
experience positive net revenues.
Without the requirements, however, it
would be difficult to control scallop
mortality and monitor bycatch, and it
may not be possible to provide access to
the NE multispecies closed areas by
general category vessels. Although
difficult to predict, the benefits of
expanding fishing opportunity for
general category vessels could outweigh
the cost of compliance with VMS,
observer coverage, and other reporting
requirements.

Economic Impacts of Significant and
Other Non-Selected Alternatives

The Joint Frameworks considered
several alternatives that could have had
less negative economic impact on
scallop vessels, owners, operators, and
crews. Specifically, the Council
considered the following measures: (1)
Allowing all gear types in the closed
area access program,; (2) alternatives for
redirecting fishing effort from closed
areas to open areas when the yellowtail
bycatch TAC is harvested; (3) year-
round access to the NE multispecies
closed area access areas; and (4)
exempting Occasional and general
category vessels from VMS reporting
requirements in the access areas. Each
of these alternatives was considered in
comparison with the proposed
measures. The Joint Frameworks
concluded that the measures would
provide more revenues initially through
increased scallop landings, or would
have reduced compliance costs.
However, the Joint Frameworks also
concluded that these non-selected
alternatives would likely offset the
overall benefits of the proposed

measures for the scallop resource and
industry.

This proposed rule contains new
collection-of-information requirements
subject to review and approval by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act (PRA). These requirements would
apply to general category vessels only,
and have been submitted to OMB for
approval. Public reporting burden for
these collections of information are
estimated to average as follows:

1. Purchase and installation of VMS
units, OMB #0648-0491 (1 hr per
response);

2. Verification of VMS units, OMB
#0648—0491 (0.083 hr per response);

3. Daily reporting via VMS without an
at-sea observer on board, OMB #0648—
0491 (0.17 hr per response);

4. Daily reporting via VMS with an at-
sea observer on board, OMB #0648—
0491 (0.17 hr per response);

5. VMS notification of intent to fish
on the 25th of the month preceding the
intended trip, OMB #0648-0491 (0.033
hr per response);

6. VMS notification of scheduled
Access Area trip 72 hr prior to
departure, OMB #0648—0491 (0.033 hr
per response);

7. VMS notification of trip 1 hr prior
to departure, OMB #0648—0491 (0.033
hr per response);

8. Polling of VMS units twice per
hour, OMB #0648-0491 (0.0014 hr per
response).

These estimates include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
information.

Public comment is sought regarding:
Whether this proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
the accuracy of the burden estimate;
ways to enhance the quality, utility, and
clarity of the information to be
collected; and ways to minimize the
burden of the collection of information,
including through the use of automated
collection techniques or other forms of
information technology. Send comments
on these or any other aspects of the
collection of information to NMFS and
to OMB (see ADDRESSES).

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: August 20, 2004.
Rebecca Lent,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is proposed
to be amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In §648.2, the definition for
“Bushel” is revised to read as follows:

§648.2 Definitions.

Bushel (bu) means a standard unit of
volumetric measurement deemed to
hold 1.88 ft/3/ (53.24 L) of surfclams or
ocean quahogs in shell, or 1.24 ft/3/
(35.24 L) of in-shell Atlantic sea
scallops.

3. In § 648.10, paragraphs (b)(1)(iv)
and (v) are revised, and paragraph

(b)(1)(vi) is added as follows:
§648.10 DAS notification requirements.

* * * * *

(b) L

(1) * % %

(iv) A scallop vessel issued a general
category scallop permit when fishing
under the Sea Scallop Area Access
Program specified under § 648.60 and in
the Sea Scallop Access Areas described
in § 648.59(b) through (d);

(v) A vessel issued a limited access
NE multispecies, monkfish, Occasional
scallop, or Combination permit, whose
owner elects to provide the notifications
required by this paragraph (b), unless
otherwise authorized or required by the
Regional Administrator under paragraph
(d) of this section;

(vi) A vessel issued a limited access
NE multispecies permit electing to fish
under the U.S./Canada Resource
Sharing Understanding, as specified in
§ 648.85(a).

4.In §648.14, paragraph (a)(57)
introductory text and paragraphs
(a)(57)(1), (h)(25), (h)(26), (1)(1), and (s)
are revised and paragraphs (a)(97),
(a)(163), (a)(164), and (i)(10) through
(13) are added to read as follows:

§648.14 Prohibitions.

(a)* L
* * * * *
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(57) Fish for or land per trip, or
possess at any time prior to a transfer to
another person for a commercial
purpose, other than solely for transport,
in excess of 400 1b (181.4 kg) shucked,
or 50 bu (17.6 hl) in-shell scallops,
unless:

(i) The scallops were harvested by a
vessel that has been issued and carries
on board a limited access scallop permit
and is fishing under scallop DAS; or

(97) Fail to comply with any of the
provisions specified in § 648.56.

(163) Sell or transfer to another
person for a commercial purpose, other
than solely for transport, any NE
multispecies harvested from the EEZ by
a vessel issued a Federal NE
multispecies permit, unless the
transferee has a valid NE multispecies
dealer permit.

(164) Sell or transfer to another
person for a commercial purpose, other
than solely for transport, any Atlantic
sea scallops harvested from the EEZ by
a vessel issued a Federal Atlantic sea
scallop permit, unless the transferee has
a valid Atlantic sea scallop dealer

permit.

* * * * *
(h) * Kk ok

* * * * *

(25) Fish for, possess, or land scallops
from the areas specified in § 648.59(b)
through (d) after the effective date of the
notification published in the Federal
Register stating that the yellowtail
flounder TAC has been harvested as
specified in § 648.85(c).

(26) Retain yellowtail flounder in the
areas specified in § 648.59(b) through
(d) after the effective date of the
notification published in the Federal
Register stating that the yellowtail
flounder TAC has been harvested as
specified in §648.85(c).

(i) * *x %

(1) Fish for or land per trip, or possess
at any time, in excess of 400 1b (181.4
kg) of shucked or 50 bu (17.6 hl) of in-
shell scallops.

* * * * *

(10) Refuse or fail to carry an observer
after being requested to carry an
observer by the Regional Administrator.

(11) Fail to provide an observer with
required food, accommodations, access,
and assistance, as specified in § 648.11.

(12) Fail to comply with the VMS
requirements specified in §§648.10 and
648.60.

(13) Fail to comply with the
requirements specified in § 648.60.

(s) Any person possessing or landing
per trip, scallops in excess of 40 1b (18.1

kg) of shucked, or 5 bu (176.1 L) of in-
shell scallops, at or prior to the time
when those scallops are received or
possessed by a dealer, is subject to all
of the scallop prohibitions specified in
this section, unless the scallops were
harvested by a vessel without a scallop
permit that fishes for scallops
exclusively in state waters.
* * * * *

5.In §648.51, paragraph (f)(1) is
revised to read as follows:

§648.51 Gear and crew restrictions.
* * * * *
* * %

(1) A vessel issued a limited access
scallop permit fishing for scallops under
the scallop DAS allocation program may
not fish with, possess on board, or land
scallops while in possession of, trawl
nets, unless such vessel has on board a
valid letter of authorization or permit
that endorses the vessel to fish for
scallops with trawl nets. A limited
access scallop vessel issued a valid
letter of authorization or permit that
endorses the vessel to fish for scallops
with trawl nets may not fish with trawl
nets in the Access Areas specified in
§ 648.59(b) through (d).

* * * * *

6. In § 648.52, paragraphs (a), (b), and

(c) are revised to read as follows:

§648.52 Possession and landing limits.
(a) Owners or operators of vessels
with a limited access scallop permit that
have declared out of the DAS program
as specified in § 648.10, or that have
used up their DAS allocations, and
vessels possessing a general scallop
permit, unless exempted under the state
waters exemption program described
under § 648.54, are prohibited from
fishing for or landing per trip, or
possessing at any time, in excess of 400
Ib (181.4 kg) shucked, or 50 U.S. bu
(17.6 hl) in-shell, scallops, with no more
than one scallop trip of 400 Ib (181.4 kg)
of shucked, or 50 bu (17.6 hl) of in-shell
scallops, allowable in any calendar day.
(b) Owners or operators of vessels
without a scallop permit, except vessels
fishing for scallops exclusively in state
waters, are prohibited from fishing for
or landing per trip, or possessing at any
time, more than 40 1b (18.1 kg) of
shucked, or 5 bu (176.2 L) of in-shell
scallops. Owners or operators of vessels
without a scallop permit are prohibited
from selling, bartering, or trading
scallops harvested from Federal waters.
(c) Owners or operators of vessels
with a limited access scallop permit that
have declared into the Sea Scallop Area
Access Program as described in § 648.60
are prohibited from fishing for or
landing per trip, or possessing at any

time, more than the sea scallop
possession and landing limit specified
in § 648.60(a)(5).

7.1In § 648.53, paragraphs (b)(1),
(b)(2), (b)(4), (c), (d), and (h) are revised,
and paragraph (b)(5) is added to read as
follows:

§648.53 DAS allocations.

(b) EE I

(1) For fishing years after 2006, total
DAS to be used in all areas other than
those specified in § 648.59, will be
specified through the framework
process as specified in § 648.55.

(2) Each vessel qualifying for one of
the three DAS categories specified in the
table in this paragraph (b)(2) (Full-time,
Part-time, or Occasional) shall be
allocated the maximum number of DAS
for each fishing year it may participate
in the open area limited access scallop
fishery, according to its category, after
deducting research and observer DAS
set-asides from the total open area DAS
allocation. A vessel whose owner/
operator has declared it out of the
scallop fishery, pursuant to the
provisions of § 648.10, or that has used
up its maximum allocated DAS, may
leave port without being assessed a
DAS, as long as it does not fish for or
land per trip, or possess at any time,
more than 400 1b (181.4 kg) of shucked
or 50 bu (17.6 hL) of in-shell scallops
and complies with all other
requirements of this part. The annual
open area DAS allocations for each
category of vessel for the fishing years
indicated, after deducting DAS for
observer and research DAS set-asides,
are as follows:

DAS category 20041 | 2005 | 2006

Full-time ................ 42 40 67
Part-time ....... 17 16 27
Occasional 4 3 6

1Unless additional DAS are allocated as
specified in paragraph (b)(4) of this section.

* * * * *

(4) Additional 2004 DAS. (i) Unless a
final rule is published in the Federal
Register by September 15, 2004, that
implements a framework action
allowing access by scallop vessels to
portions of the NE multispecies closed
areas specified in § 648.81(a), (b), and
(c), the DAS allocations for the 2004
fishing year, beginning on September
15, 2004, shall increase by the following
amounts:

2004 DAS

DAS category increase

Full-time ..o, 20
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2004 DAS
DAS category increase
Part-time ....cccccveeiieeeee 8
Occasional 1

(i) If a final rule is published in the
Federal Register after September 15,
2004, that implements a framework
action allowing access by scallop
vessels to portions of the NE
multispecies closed areas specified in
§648.81(a), (b), and (c), and after the
DAS increase becomes effective, as
specified in paragraph (b)(4)(i) of this
section, then limited access scallop
vessels may use the Open Area DAS
specified in paragraph (b)(4)(i) of this
section. Such vessels are not eligible to
fish under the Area Access Program
described in § 648.60 until March 1,
2005.

(ii) If a TAC for yellowtail flounder is
harvested for an Access Area specified
in §648.59(b) through (d), a scallop
vessel with remaining trips in the
affected Access Area may fish any
remaining trips in the open areas, with
the following maximum DAS use limits:

(A) A full-time vessel may fish up to
20 DAS in 2004, 24 DAS in 2005, and
24 DAS in 2006, subject to the
maximum number of DAS associated
with the unused Access Area trip(s).

(B) A part-time vessel may fish up to
8 DAS in 2004, 12 DAS in 2005, and 9.6
DAS in 2006, subject to the maximum
number of DAS associated with the
unused Access Area trip(s).

(C) An occasional vessel may fish up
to 1 DAS in 2004, 5 DAS in 2005, and
2 DAS in 2006, subject to the maximum
number of DAS associated with the
unused Access Area trip(s).

(5) DAS allocations and other
management measures are specified for
each scallop fishing year, which begins
on March 1 and ends on February 28 (or
February 29), unless otherwise noted.
For example, the 2005 fishing year
refers to the period March 1, 2005,
through February 28, 2006.

(c) Sea Scallop Access Area DAS
allocations. Limited access scallop
vessels fishing in a Sea Scallop Access
Area specified in § 648.59, under the
Sea Scallop Area Access Program
specified in § 648.60, are allocated a
specific number of trips to fish only
within the Sea Scallop Access Areas,
with the number of DAS charged for
each trip designated for each area
regardless of actual trip length. The
number of trips and DAS to be charged
for each scallop permit category and
fishing year through 2006 for each Sea
Scallop Access Area are provided in
paragraphs (c)(1) through (3) of this
section. Limited access scallop vessels

may fish a maximum number of trips
and associated DAS in each Sea Scallop
Access Area, as specified in
§648.60(a)(3). In addition, limited
access scallop vessels area allocated a
maximum number of trips and DAS that
can be used within any of the Scallop
Access Areas. As an example, if the total
number of trips that a scallop vessel
may take is two trips, and there are two
Sea Scallop Access Areas opened to
controlled fishing, with Area A having

a maximum of one trip and Area B
having a maximum of two trips, the
vessel may take one trip in Area A and
one trip in Area B, or both of its total
allocated trips in Area B.

(1) Full-time scallop vessels may take
seven trips in 2004, five trips in 2005,
and two trips in 2006. DAS charges are
12 DAS for each trip, regardless of trip
length.

(2) Part-time scallop vessels may take
three trips in 2004, two trips in 2005,
and one trip in 2006. DAS charges are
12 DAS for the Hudson Canyon Access
Area and 11.2 DAS for the Closed Area
IT and Nantucket Lightship Access Areas
in 2004, 12 DAS in 2005, and 9.5 DAS
in 2006.

(3) Occasional scallop vessels may
take two trips in 2004, one trip in 2005,
and one trip in 2006. DAS charges are
12 DAS in 2004 for the Hudson Canyon
Access Area and 7 DAS for the Closed
Area IT or Nantucket Lightship Access
Areas, 5 DAS in 2005, and 2 DAS in
2006.

(d) Adjustments in annual DAS
allocations. Annual DAS allocations
shall be established for 2 fishing years
through biennial framework
adjustments as specified in § 648.55.
Except for DAS for the 2006 fishing
year, if a biennial framework action is
not undertaken by the Council and
enacted by NMFS, the allocations from
the most recent fishing year will
continue. The Council must determine
whether or not the 2006 DAS allocations
specified in the table in paragraph (b)(2)
of this section are sufficient to achieve
OY. The 2006 DAS must be adjusted in
the first biennial framework, initiated in
2005, if it is determined that the 2006
DAS allocations are unable to achieve
OY in the 2006 fishing year. The
Council may also adjust DAS allocations
through a framework action at any time,
if deemed necessary.

(h) DAS set-asides—(1) DAS set-aside
for observer coverage. As specified in
paragraph (b)(3) of this section, to help
defray the cost of carrying an observer,
1 percent of the total DAS will be set
aside from the total DAS available for
allocation, to be used by vessels that are

assigned to take an at-sea observer on a
trip other than an Area Access Program
trip. The DAS set-aside for observer
coverage for the 2004, 2005, and 2006
fishing years are 117 DAS, 111 DAS,
and 187 DAS, respectively. On
September 15, 2004, the 2004 DAS set-
aside will increase by 54 DAS if a final
rule is not published that allows access
to the GB NE multispecies closed areas.
Vessels carrying an observer will be
compensated with reduced DAS accrual
rates for each trip on which the vessel
carries an observer. For each DAS that
a vessel fishes for scallops with an
observer on board, the DAS will accrue
at a reduced rate based on an
adjustment factor determined by the
Regional Administrator on an annual
basis, dependent on the cost of
observers, catch rates, and amount of
available DAS set-aside. The Regional
Administrator shall notify vessel owners
of the cost of observers and the DAS
adjustment factor through a permit
holder letter issued prior to the start of
each fishing year. The number of DAS
that are deducted from each trip based
on the adjustment factor will be
deducted from the observer DAS set-
aside amount in the applicable fishing
year. Utilization of the DAS set-aside
will be on a first-come, first-served
basis. When the DAS set-aside for
observer coverage has been utilized,
vessel owners will be notified that no
additional DAS remain available to
offset the cost of carrying observers. The
obligation to carry an observer will not
be waived due to the absence of
additional DAS allocation.

(2) DAS set-aside for research. As
specified in paragraph (b)(3) of this
section, to help support the activities of
vessels participating in certain research,
as specified in § 648.56; the DAS set-
aside for research for the 2004, 2005,
and 2006 fishing years are 233 DAS, 223
DAS, and 373 DAS, respectively.
Vessels participating in approved
research will be authorized to use
additional DAS in the applicable fishing
year. Notification of and additional DAS
allocated will be provided through a
letter of authorization, or Exempted
Fishing Permit issued by NMFS, as
appropriate.

8.In §648.55, paragraph (b) is revised
to read as follows:

§648.55 Framework adjustments to
management measures.
* * * * *

(b) The preparation of the SAFE
Report shall begin on or about June 1,
2005, for fishing year 2006, and on or
about June 1 of the year preceding the
fishing year in which measures will be
adjusted. With the exception of the 2006



Federal Register/Vol. 69, No. 165/ Thursday, August 26, 2004 /Proposed Rules

52481

fishing year, if the biennial framework
action is not undertaken by the Council,
or if a final rule resulting from a
biennial framework is not published in
the Federal Register with an effective
date of March 1, in accordance with the
Administrative Procedure Act, the
measures from the most recent fishing
year shall continue, beginning March 1
of each fishing year.
* * * * *

9. Section 648.59 is revised to read as
follows:

§648.59 Sea Scallop Access Areas.

(a) Hudson Canyon Sea Scallop
Access Area. (1) Through February 28,
2006, a vessel issued a limited access
scallop permit may fish for scallops in,
or possess and land scallops from, the
area known as the Hudson Canyon Sea
Scallop Access Area, described in
paragraph (a)(2) of this section, only if
the vessel is participating in, and
complies with the requirements of, the
area access program described in
§648.60. Any limited access scallop
vessel not participating in the Area
Access Program, may possess scallops
while transiting the area as provided in
paragraph (e) of this section.

(2) The Hudson Canyon Sea Scallop
Access Area is defined by straight lines
connecting the following points in the
order stated (copies of a chart depicting
this area are available from the Regional
Administrator upon request):

Point Latitude Longitude
39°30" N. 73°10" W.
39°30" N. 72°30" W.
38°30" N. 73°30" W.
38°50" N. 73°30" W.
38°50" N. 73°42" W.
39°30" N. 73°10" W.

(3) Number of trips. Subject to the
total number of Sea Scallop Access Area
trips allowed for each limited access
scallop permit category specified in
§648.60(a)(3), a vessel issued a limited
access scallop permit may fish no more
than four trips during 2004 and three
trips during 2005 in the Hudson Canyon
Access Area, unless the vessel owner
has made an exchange with another
vessel owner whereby the vessel gains
a Hudson Canyon Access Area trip and
gives up a trip into another Sea Scallop
Access Area, as specified in
§648.60(a)(3)(ii), or unless the vessel is
taking a compensation trip for a prior
Sea Scallop Access Area trip that was
terminated early, as specified in
§648.60(c).

(b) Closed Area I Access Area. (1)
Through February 28, 2005, and every
third fishing year thereafter (i.e., 2007,
2010, etc.) vessels issued scallop

permits may not fish for scallops in, or
possess or land scallops from, the area
known as the Closed Area I Access
Area, described in paragraph (b)(3) of
this section.

(2) Beginning March 1, 2005, through
February 28, 2007, and for every 2-year
fishing year period after each year the
area is closed pursuant to paragraph
(b)(1) of this section (i.e., the 2008
through 2009 fishing years, and 2011
through 2012 fishing years, etc.), and
subject to the seasonal restrictions
specified in paragraph (b)(4) of this
section, a vessel issued a scallop permit
may fish for scallops in, or possess and
land scallops from, the area known as
the Closed Area I Access Area,
described in paragraph (c)(2) of this
section, only if the vessel is
participating in, and complies with the
requirements of, the area access program
described in § 648.60. Any limited
access scallop vessel not participating in
the Area Access Program, may possess
scallops while transiting the area as
provided in paragraph (e) of this
section.

(3) The Closed Area I Access Area is
defined by straight lines connecting the
following points in the order stated
(copies of a chart depicting this area are
available from the Regional
Administrator upon request):

Point Latitude Longitude
CAIAT ... 41°26’ N. 68°30" W.
CAIA2 .......... 40°58" N. 68°30" W.
CAIAS .......... 40°55’" N. 68°53" W.
CAIA4 ... 41°04.5" N. 69°01" W.
CAIAT ... 41°26’ N. 68°30" W.

(4) Season. A vessel issued a scallop
permit may not fish for scallops in, or
possess or land scallops from, the area
known as the Closed Area I Sea Scallop
Access Area, described in paragraph
(b)(3) of this section, except during the
period June 15 through January 31 of
each year the Closed Area I Sea Scallop
Access Area is open to scallop vessels.

(5) Number of trips—(i) Limited
access vessels. Subject to the total
number of Sea Scallop Access Area trips
allowed for each limited access scallop
permit category specified in
§648.60(a)(3), a vessel issued a limited
access scallop permit may fish no more
than one trip in the Closed Area I
Access Area, unless the vessel owner
has made an exchange with another
vessel owner whereby the vessel gains
a Closed Area I Access Area trip and
gives up a trip into another Sea Scallop
Access Area, as specified in
§648.60(a)(3)(ii), or unless the vessel is

taking a compensation trip for a prior
Sea Scallop Access Area trip that was
terminated early, as specified in

§ 648.60(c).

(ii) General category vessels. Subject
to the possession limit specified in
§§648.52(b) and 648.60(a)(5), and
subject to the seasonal restrictions
specified in paragraph (b)(4) of this
section, a vessel issued a general
category scallop permit may not enter
in, or fish for, possess, or land sea
scallops in or from the Closed Area I
Access Area once the Regional
Administrator has provided notification
in the Federal Register, in accordance
with § 648.60(a)(8), that 162 trips in the
2005 fishing year, and 141 trips in the
2006 fishing year, have been taken, in
total, by all general category scallop
vessels. The Regional Administrator
shall notify all general category scallop
vessels of the date when the maximum
number of allowed trips have been, or
are projected to be, taken for the 2005
and 2006 fishing years.

(c) Closed Area II Access Area. (1)
From March 1, 2006, through February
28, 2007, and every third fishing year
thereafter, (i.e., 2009, 2012, etc.) vessels
issued scallop permits may not fish for
scallops in, or possess or land scallops
from, the area known as the Closed Area
IT Access Area, described in paragraph
(c)(3) of this section.

(2) From [insert effective date of the
final rule] through February 28, 2006,
and for every 2-year fishing year period
after each year the area is closed
pursuant to paragraph (c)(1) of this
section (i.e., the 2007 through 2008
fishing years, and 2010 through 2011
fishing years, etc.) and subject to the
seasonal restrictions specified in
paragraph (c)(4) of this section, a vessel
issued a scallop permit may fish for
scallops in, or possess or land scallops
from, the area known as the Closed Area
II Sea Scallop Access Area, described in
paragraph (c)(3) of this section, only if
the vessel is participating in, and
complies with the requirements of, the
area access program described in
§648.60. Any limited access scallop
vessel not participating in the Area
Access Program, may possess scallops
while transiting the area as provided in
paragraph (e) of this section.

(3) The Closed Area II Sea Scallop
Access Area is defined by straight lines
connecting the following points in the
order stated (copies of a chart depicting
this area are available from the Regional
Administrator upon request):

Point Latitude Longitude
CAIIAT1 ......... 41°00" N. 67°20" W.
CAIIA2 ......... 41°00" N. 66°35.8" W.
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Point Latitude Longitude  and from March 1, 2006, through (ii) General category vessels. Subject
February 28, 2008, and for every 2-year  to the possession limits specified in
CAIIA3 ......... 41°18.6" N. 66°24.8" W. fishing year period after each year the §§648.52(b) and 648.60(a)(5), a vessel
CAlIA4 ... 41°30" N. 66°34.8" W. area is closed pursuant to paragraph issued a general category scallop permit
CAIIAS ........ 41:30: N. 67:20: W. (d)(1) of this section (i.e., the 2009 may not enter in, or fish for, possess, or
CAIIAT ........ 41°00° N. 67°20" W. through 2010 fishing years, and 2012 land sea scallops in or from the

(4) Season. A vessel issued a scallop
permit may not fish for scallops in, or
possess or land scallops from, the area
known as the Closed Area II Sea Scallop
Access Area, described in paragraph
(c)(3) of this section, except during the
period June 15 through January 31 of
each year the Closed Area II Access
Area is open to scallop vessels.

(5) Number of trips—(i) Limited
access vessels. Subject to the total
number of Sea Scallop Access Area trips
allowed for each limited access scallop
permit category specified in
§648.60(b)(3), a vessel issued a limited
access scallop permit may fish no more
than two trips in 2004 and one trip in
2005 in the Closed Area II Access Area,
unless the vessel owner has made an
exchange with another vessel owner
whereby the vessel gains a Closed Area
II Access Area trip and gives up a trip
into another Sea Scallop Access Area, as
specified in § 648.60(a)(3)(ii), or unless
the vessel is taking a compensation trip
for a prior Sea Scallop Access Area trip
that was terminated early, as specified
in §648.60(c).

(ii) General category vessels. Subject
to the possession limits specified in
§§648.52(b) and 648.60(a)(5), and
subject to the seasonal restrictions
specified in paragraph (c)(4) of this
section, a vessel issued a general
category scallop permit may not enter
in, or fish for, possess, or land sea
scallops in or from the Closed Area II
Access Area once the Regional
Administrator has provided notification
in the Federal Register, in accordance
with § 648.60(a)(8), that 420 trips in the
2004 fishing year, and 385 trips in the
2006 fishing year, have been taken, in
total, by all general category scallop
vessels. The Regional Administrator
shall notify all general category scallop
vessels of the date when the maximum
number of allowed trips have been, or
are projected to be, taken for the 2004
and 2005 fishing years.

(d) Nantucket Lightship Access Area.
(1) From March 1, 2005, through
February 28, 2006, and every third
fishing year thereafter (i.e., 2008, 2011,
etc.) vessels issued scallop permits may
not fish for scallops in, or possess or
land scallops from, the area known as
the Nantucket Lightship Access Area,
described in paragraph (d)(3) of this
section.

(2) From [insert effective date of the
final rule] through February 28, 2005,

through 2013 fishing years, etc.) and
subject to the seasonal restrictions
specified in paragraph (d)(4) of this
section, a vessel issued a limited access
scallop permit may fish for scallops in,
or possess or land scallops from, the
area known as the Nantucket Lightship
Sea Scallop Access Area, described in
paragraph (d)(3) of this section, only if
the vessel is participating in, and
complies with the requirements of, the
area access program described in
§648.60. Any limited access scallop
vessel not participating in the Area
Access Program, may possess scallops
while transiting the area as provided in
paragraph (e) of this section.

(3) The Nantucket Lightship Sea
Scallop Access Area is defined by
straight lines connecting the following
points in the order stated (copies of a
chart depicting this area are available
from the Regional Administrator upon
request):

Point Latitude Longitude
NLAAT ... 40°50" N. 69°30" W.
NLAA2 ... 40°50" N. 69°00" W.
NLAA3 ......... 40°20" N. 69°00" W.
NLSS4 ......... 40°20" N. 69°30" W.
NLAAT ... 40°50" N. 69°30" W.

(4) Season. A vessel issued a scallop
permit may not fish for scallops in, or
possess or land scallops from, the area
known as the Nantucket Lightship Sea
Scallop Access Area, described in
paragraph (d)(3) of this section, except
during the period June 15 through
January 31 of each year the Nantucket
Lightship Access Area is open to scallop
fishing.

(5) Number of trips—(i) Limited
access vessels. Subject to the total
number of Sea Scallop Access Area trips
allowed for each limited access scallop
permit category specified in
§648.60(b)(3), a vessel issued a limited
access scallop permit may fish no more
than one trip in the Nantucket Lightship
Access Area, unless the vessel owner
has made an exchange with another
vessel owner whereby the vessel gains
a Nantucket Lightship Access Area trip
and gives up a trip into another Sea
Scallop Access Area, as specified in
§648.60(a)(3)(ii), or unless the vessel is
taking a compensation trip for a prior
Sea Scallop Access Area trip that was
terminated early, as specified in
§648.60(c).

Nantucket Lightship Access Area once
the Regional Administrator has
provided notification in the Federal
Register, in accordance with
§648.60(a)(8), that 386 trips in the 2004
fishing year, and 340 trips in the 2006
fishing year, have been taken, in total,
by all general category scallop vessels.
The Regional Administrator shall notify
all general category scallop vessels of
the date when the maximum number of
allowed trips have been, or are projected
to be, taken for the 2004 and 2006
fishing years.

(e) Transiting. A limited access sea
scallop vessel fishing under a scallop
DAS that has not declared a trip into the
Sea Scallop Area Access Program may
enter in the Sea Scallop Access Areas
described in paragraphs (a) through (c)
of this section, and possess scallops not
caught in the Sea Scallop Access Areas,
for transiting purposes only provided
the vessel’s fishing gear is stowed in
accordance with §648.23(b), or there is
a compelling safety reason to be in such
areas without such gear being stowed. A
vessel may only transit the Closed Area
IT Access Area, as described in
paragraph (d) of this section, if there is
a compelling safety reason for transiting
the area and the vessel’s fishing gear is
stowed in accordance with §648.23(b).

10. Section 648.60 is revised to read
as follows:

§648.60 Sea Scallop area access program
requirements.

(a) A vessel issued a limited access
scallop permit may only fish in the Sea
Scallop Access Areas specified in
§ 648.59, subject to the seasonal
restrictions specified in § 648.59, when
fishing under a scallop DAS, provided
the vessel complies with the
requirements specified in paragraphs
(a)(1) through (a)(8) and (b) through (e)
of this section. A vessel issued a general
category scallop permit may only fish in
the Sea Hudson Canyon Sea Scallop
Access Area specified in § 648.59(a),
subject to the possession limit specified
in §648.52(b). A vessel issued a general
category scallop permit may only fish in
the Closed Area I, Closed Area II, and
Nantucket Lightship Sea Scallop Access
Areas specified in § 648.59(b) through
(d), and subject to the seasonal
restrictions specified in § 648.59(b)(4),
(c)(4), and (d)(4), and subject to the
possession limit specified in § 648.52(b),
and provided the vessel complies with
the requirements specified in
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paragraphs (a)(1), (a)(2), (a)(3)(ii),
(a)(5)(iii), (a)(6) through (a)(8), (d)
(e) of this section.

(1) VMS. Each vessel participating in
the Sea Scallop Access Area Program
must have installed on board an
operational VMS unit that meets the
minimum performance criteria specified
in §§648.9 and 648.10, and paragraph
(e) of this section.

(2) Declaration. (i) Prior to the 25th
day of the month preceding the month
in which fishing is to take place, the
vessel must submit a monthly report
through the VMS e-mail messaging
system of its intention to fish in any Sea
Scallop Access Area, along with the
following information: Vessel name and
permit number, owner and operator’s
name, owner and operator’s phone
numbers, and number of trips

, and

anticipated for each Sea Scallop Access
Area in which it intends to fish. The
Regional Administrator may waive a
portion of this notification period for
trips into the Sea Scallop Access Areas
if it is determined that there is
insufficient time to provide such
notification prior to an access opening.
Notification of this waiver of a portion
of the notification period shall be
provided to the vessel through a permit
holder letter issued by the Regional
Administrator.

(ii) In addition to the information
required under paragraph (a)(2)(i) of this
section, and for the purpose of selecting
vessels for observer deployment, each
participating vessel owner or operator
shall provide notice to NMFS of the
time, port of departure, and specific Sea
Scallop Access Area to be fished, at

least 72 hr, unless otherwise notified by
the Regional Administrator, prior to the
beginning of any trip into the Sea
Scallop Access Area.

(iii) To fish in a Sea Scallop Access
Area, each participating vessel owner or
operator shall declare a Sea Scallop
Access Area trip via VMS less than one
hr prior to the vessel leaving port, in
accordance with instructions to be
provided by the Regional Administrator.

(3) Number of Sea Scallop Access
Area trips—(i) Table of Limited Access
Vessel trips. Except as provided in
paragraph (c) of this section, the table
below summarizes the total number of
trips and DAS charges for limited access
scallop vessels to take into Sea Scallop
Access Areas during applicable seasons
specified in § 648.59:

Fishi Maximum Total number of trips; and DAS charge per trip
Ishing Access area trips per
year pagfsezggl Full-time Part-time Occasional

2004 ......... Closed Area ll ................... 2 | 7 trips; 12 DAS .....ccoeeeeeee 2 trips; 11.2 DAS ............... 1 trip; 7 DAS.
Nantucket Lightship .... 1
Hudson Canyon .......... 41 1trip; 12 DAS o 1 trip; 12 DAS.

2005 ......... Closed Area | ...... 1| 5trips; 12 DAS ..o, 2 trips; 12 DAS ..o, 1 trip; 5 DAS.
Closed Area Il ..... 1
Hudson Canyon ... 3

2006 ......... Closed Area | ............. 11 21trips; 12 e 11rip; 9.6 i 1 trip; 2 DAS.
Nantucket Lightship ........... 1

(A) A limited access scallop vessel
fishing in Sea Scallop Access Areas may
fish the total number of trips specified
above according to the vessel’s category
in any Sea Scallop Access Area,
provided the number of trips in any one
Sea Scallop Access Area does not
exceed the maximum number of trips
allocated for such Sea Scallop Access
Area as specified in § 648.59, unless the
vessel owner has exchanged a trip with
another vessel owner for an additional
Sea Scallop Access Area trip, as
specified in paragraph (a)(3)(ii) of this
section. The DAS specified in the table
in this paragraph (a)(3)(i) shall be
automatically deducted for each Sea
Scallop Access Area trip.

(B) [Reserved]

(ii) One-for-one area access trip
exchanges. If the total number of trips
into all Sea Scallop Access Areas
combined is more than one, the owner
of a vessel issued a limited access
scallop permit may exchange, on a one-
for-one basis, unutilized trips into one
access area for unutilized trips into
another Sea Scallop Access Area. Vessel
owners must request the exchange of
trips by submitting a completed Trip
Exchange Form at least 15 days before
the date on which the applicant desires
the exchange to be effective, but no later

than [insert date 3 months after
publication of final rule in the Federal
Register], in 2004, and June 1 of each
year thereafter. Each vessel involved in
an exchange is required to submit a
completed Trip Exchange Form. Trip
Exchange Forms will be provided by the
Regional Administrator upon request.
The Regional Administrator shall
review the records for each vessel to
confirm that each vessel has unutilized
trips remaining to transfer. The transfer
is not effective until the vessel owner(s)
receive a confirmation in writing from
the Regional Administrator that the trip
exchange has been made effective. A
vessel owner may exchange trips
between two or more vessels under his/
her ownership. A vessel owner holding
a Confirmation of Permit History is not
eligible to exchange trips.

(iii) General category scallop vessels
may not fish for, possess, or land
scallops in or from the Access Areas
specified in § 648.59(b) through (d) after
the effective date of the notification
published in the Federal Register,
stating that the total number of trips
specified in § 648.59(b)(5)(ii), (c)(5)(ii),
and (d)(5)(ii) have been, or are projected
to be, taken by general category scallop
vessels.

(4) Area fished. While on a Sea
Scallop Access Area trip, a vessel may
not fish for, possess, or land scallops
from outside the specific declared Sea
Scallop Access Area during that trip,
and must not enter or exit the specific
declared Sea Scallop Access Area more
than once per trip. A vessel on a Sea
Scallop Access Area trip may not exit
that Sea Scallop Access Area and transit
to, or enter, another Sea Scallop Access
Area on the same trip.

(i) Reallocation of trips into open
areas. If the yellowtail flounder TAC
allocated for a NE multispecies closed
area Scallop Access Area specified in
§ 648.59(b) through (d) has been
harvested, a vessel with trips remaining
to be taken in the affected Access Area
may fish the remaining DAS associated
with the unused trip(s), up to the
maximum DAS specified in
§648.53(b)(4)(C).

(ii) [Reserved]

(5) Possession and landing limits—(i)
Scallop possession limits. Unless
authorized by the Regional
Administrator as specified in
paragraphs (c) and (d) of this section,
after declaring a trip into a Sea Scallop
Access Area, a vessel owner or operator
of a limited access scallop vessel may
fish for, possess, and land, per trip, up
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to the amounts specified in the table in
this paragraph (a)(5). A vessel owner or
operator of a general category scallop
vessel may fish for, possess, and land,

per trip, up to 400 lb (181.4 kg) of
shucked scallops or 50 bu (17.6 hl) of
in-shell scallops. No vessel fishing in
the Sea Scallop Access Area may

possess shoreward of the VMS
demarcation line or land, more than 50
bu (17.6 hl) of in-shell scallops.

Fishing year Access area

Possession limit

Full-time

Part-time Occasional

Nantucket Lightship.
Hudson Canyon
Closed Area |
Closed Area Il

Hudson Canyon.
Closed Area |
Nantucket Lightship.

Closed Area ll ...........

18,000 Ib (9,525 kg)

16,800 Ib (7,620 kg)

18,000 Ib (9,525 kg)
16,800 Ib (7,620 kg)

14,400 Ib (6,532 kg)

10,500 Ib (4,763 kg).

18,000 Ib (9,525 kg).
7,500 Ib (3,402 kg).

3,000 Ib (1,361 kg).

(ii) NE multispecies possession limits
and yellowtail flounder TAC. After
declaring a trip into a Sea Scallop
Access Area and fishing within the
Access Areas described in §648.59(b)
through (d), and provided the vessel has
been issued a Scallop NE Multispecies
Possession Limit permit as specified in
§648.4(a)(1)(ii), a vessel owner or
operator of a limited access scallop
vessel may fish for, possess, and land,
per trip, up to 1,000 Ib (453.6 kg) of all
NE multispecies combined, subject to
the additional restrictions for Atlantic
cod, haddock, and yellowtail flounder
specified in paragraphs (a)(5)(ii)(A)
through (C) of this section.

(A) Atlantic Cod. A vessel may bring
onboard and possess only up to 100 1b
(45.4 kg) of Atlantic cod per trip,
provided such fish is intended for
personal use only and cannot be not
sold, traded, or bartered. All cod must
be whole and gutted.

(B) Haddock. Subiject to the seasonal
restrictions established under the Sea
Scallop Area Access Program and
specified in §648.59(b)(4), (c)(4), and
(d)(4), a vessel is prohibited from
possessing or landing haddock from
January 1 through June 30, but may
possess and land haddock up to the
overall possession limit of all NE
multispecies combined, as specified in
paragraph (a)(5)(ii) of this section for the
rest of the Sea Scallop Area Access
Program season.

(C) Yellowtail flounder—(1) Yellowtail
flounder TACs. Limited access scallop
vessels participating in the Area Access
Program and fishing within the Access
Areas specified in § 648.59(b) through
(d), are authorized to catch yellowtail
flounder up to the TACs specified in
§648.85(c) for the Closed Area I, Closed
Area II, and Nantucket Lightship Access
Scallop Areas. The Regional
Administrator shall publish notification
in the Federal Register in accordance
with the Administrative Procedure Act,
to notify scallop vessel owners that the

scallop fishery portion of the TAC for a
yellowtail flounder stock has been or is
projected to be harvested by scallop
vessels in any Access Area. Upon
notification in the Federal Register that
a TAC has been or is projected to be
harvested, scallop vessels are prohibited
from fishing within the Access Area(s),
where the TAC applies, for the
remainder of the fishing year. The
yellowtail flounder TACs allocated to
scallop vessels may be increased by the
Regional Administrator after December
1 of each year pursuant to § 648.85(c)(2).

(2) SNE/MA yellowtail flounder
possession limit. After declaring a trip
into and fishing within the Nantucket
Lightship Access Area described in
§648.59(d), the vessel owner or operator
of a limited access scallop vessel may
fish for, possess, and land up to 250 1b
(113.6 kg) per trip of yellowtail flounder
between June 15 and June 30, and up to
1,000 1b (453.6 kg) per trip (if the vessel
is in possession of no other NE
multispecies) from July 1 through
January 31, provided the yellowtail
flounder TAC as specified in
§648.85(c)(i) has not been harvested.

(3) GB yellowtail flounder possession
limit. After declaring a trip into and
fishing within the Closed Area I or
Closed Area II Access Area described in
§648.59(b) and (c), the vessel owner or
operator of a limited access scallop
vessel may fish for, possess, and land up
to 1,000 1b (453.6 kg) per trip of
yellowtail flounder (if the vessel is in
possession of no other NE multispecies),
provided the yellowtail flounder TAC
specified in § 648.85(c) has not been
harvested. If the yellowtail flounder
TAC established for the Eastern U.S./
Canada Area pursuant to § 648.85(a)(2)
has been or is projected to be harvested,
as described in § 648.85(a)(3)(iv)(C)(3),
scallop vessels are prohibited from
harvesting, possessing, or landing
yellowtail flounder in the Closed Area
I and Closed Area II Access Areas.

(iii) General category scallop vessels—
(A) Scallop TAC. General category
vessels fishing in the Access Areas
specified in § 648.59(b) through (d) are
authorized to land scallops, subject to
the possession limit specified in
§648.52(b), up to the amount allocated
to the scallop TACs for each Access
Area specified below. If the scallop TAC
for a specified Access Area has been, or
is projected to be harvested, the
Regional Administrator shall publish
notification in the Federal Register, in
accordance with the Administrative
Procedure Act, to notify general
category vessels that they may no longer
fish within the specified Access Area.

(1) Closed Area I Access Area. 64,840
1b (29 mt) in 2005, and 56,482 1b (25.6
mt) in 2006.

(2) Closed Area II Access Area.
167,904 (76 mt) in 2004, and 153,971 lb
(70 mt) in 2005.

(3) Nantucket Lightship Access Area.
154,368 1b (70 mt) in 2004, and 135,937
Ib (62 mt) in 2006.

(B) Possession Limits—(1) Scallops.
General category scallop vessels fishing
in the Access Areas specified in
§ 648.59(b) through (d) may possess
scallops up to the possession limit
specified in § 648.52(b) and paragraph
(a)(5) of this section, subject to a limit
on the total number of trips that can be
taken by all such vessels into the Access
Areas, as specified in §648.59(b)(5)(ii),
(c)(5)(ii), and (d)(5)(ii). If the number of
trips allowed have been or are projected
to be taken, the Regional Administrator
shall publish notification in the Federal
Register, in accordance with the
Administrative Procedure Act, to notify
general category vessels that they may
no longer fish within the specified
Access Area.

(2) Other species. General category
vessels fishing in the Access Areas
specified in § 648.59(b) through (d) are
prohibited from possessing any other
species of fish.
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(6) Gear restrictions. The minimum
ring size for dredge gear used by a vessel
fishing on a Sea Scallop Access Area
trip is 4 inches (10.2 cm) in diameter.
Dredge or trawl gear used by a vessel
fishing on a Sea Scallop Access Area
trip must be in accordance with the
restrictions specified in § 648.51(a) and
(b).

(7) Transiting. While outside a Sea
Scallop Access Area on a Sea Scallop
Access Area trip, the vessel must have
all fishing gear stowed in accordance
with §648.23(b), unless there is a
compelling safety reason to be in the
area without gear stowed.

(8) Off-loading restrictions. The vessel
may not off-load its catch from a Sea
Scallop Access Area trip at more than
one location per trip.

(b) Accrual of DAS. For each Sea
Scallop Access Area trip, except as
provided in paragraph (c) of this
section, a vessel on a Sea Scallop Access
Area trip shall have DAS specified in
paragraph (a)(3) of this section deducted
from its access area DAS allocation,
regardless of the actual number of DAS
used during the trip.

(c) Compensation for Sea Scallop
Access Area trips terminated early. If a
Sea Scallop Access Area trip is
terminated before catching the allowed
possession limit, the vessel may be
authorized to fish an additional trip in
the same Sea Scallop Access Area based
on the conditions and requirements of
paragraphs (c)(1) through (5) of this
section.

(1) The vessel owner/operator has
determined that the Sea Scallop Access
Area trip should be terminated early for
reasons deemed appropriate by the
operator of the vessel;

(2) The amount of scallops landed by
the vessel for the trip must be less than
the maximum possession limit specified
in paragraph (a)(5) of this section.

(3) The vessel owner/operator must
report the termination of the trip prior
to leaving the Sea Scallop Access Area
by VMS email messaging, with the
following information: Vessel name,
vessel owner, vessel operator, time of
trip termination, reason for terminating
the trip (for NMFS recordkeeping
purposes), expected date and time of
return to port, and amount of scallops
on board in pounds.

(4) The vessel owners/operator must
request that the Regional Administrator
authorize an additional trip as
compensation for the terminated trip by
submitting a written request to the
Regional Administrator within 30 days
of the vessel’s return to port from the
terminated trip.

(5) The Regional Administrator must
authorize the vessel to take an

additional trip and must specify the
amount of scallops that the vessel may
land on such trip and the number of
DAS charged for such trip, pursuant to
the calculation in paragraphs (c)(5)(i)
through (iii) of this section. Such
authorization will be made within 10
days of receipt of the formal written
request for compensation.

(i) The number of DAS a vessel will
be charged for an additional trip in the
Sea Scallop Access Area shall be
calculated as the difference between the
number of DAS automatically deducted
for the trip as specified in paragraph (b)
of this section, and the sum of the
following calculation: Two DAS, plus
one DAS for each 10 percent increment
of the overall possession limit on board.
Pounds of scallops landed shall be
rounded up to the nearest 10-percent
increment.

(ii) The amount of scallops that can be
landed on an authorized additional Sea
Scallop Access Area trip shall equal
1,500 1b (680.4 kg) multiplied by the
number of DAS to be charged for the
resumed trip.

(iii) The vessel that terminates a Sea
Scallop Access Area trip and has been
authorized to take an additional trip
shall have the DAS charged for that trip,
as determined under paragraph (c)(5)(i)
of this section, deducted from its Sea
Scallop Access Area DAS allocation
specified in paragraph (a)(3) of this
section, regardless of the actual number
of DAS fished during the additional trip.
Vessels that are authorized more than
one additional trip for compensation for
more than one terminated trip may
combine the authorized trips into one,
if all terminated trips occurred in the
same Sea Scallop Access Area and
provided the total possession limits do
not exceed those specified in paragraph
(a)(5) of this section.

(d) Increase of possession limit to
defray costs of observers—(1) Observer
set-aside limits by area—(i) Hudson
Canyon Access Area. For 2004 and
2005, the observer set-asides for the
Hudson Canyon Access Area are
187,900 1b (85.2 mt) and 149,562 lb
(67.8 mt), respectively.

(ii) Closed Area I Access Area. For the
2005 and 2006 fishing years, the
observer set-asides for the Closed Area
I Access Area are 32,430 1b (15 mt) and
28,241 1b (13 mt), respectively.

(iii) Closed Area II Access Area. For
the 2004 and 2005 fishing years, the
observer set-asides for the Closed Area
II Access Area are 83,952 Ib (38 mt) and
76,958 1b (35 mt), respectively.

(iv) Nantucket Lightship Access Area.
For the 2004 and 2006 fishing years, the
observer set-asides for the Nantucket

Lightship Access Area are 77,184 1b (35
mt) and 67,968 1b (31 mt), respectively.
(2) Defraying the costs of observers.

The Regional Administrator may
increase the sea scallop possession limit
specified in paragraph (a)(5) of this
section to defray costs of at-sea
observers deployed on area access trips
subject to the limits specified in
paragraph (d)(1) of this section. Owners
of scallop vessels shall be notified of the
increase in the possession limit through
a permit holder letter issued by the
Regional Administrator. If the observer
set-aside is fully utilized prior to the
end of the fishing year, the Regional
Administrator shall notify owners of
scallop vessels that, effective on a
specified date, the possession limit will
be decreased to the level specified in
paragraph (a)(5) of this section. Vessel
owners shall be responsible for paying
the cost of the observer, regardless of
whether the vessel lands or sells sea
scallops on that trip, and regardless of
the availability of set-aside for an
increased possession limit.

(e) Adjustments to possession limits
and/or number of trips to defray the
costs of sea scallop research—(1)
Research set-aside limits and number of
trips by area—(i) Hudson Canyon
Access Area. For the 2004 and 2005
fishing years, the research set-asides for
the Hudson Canyon Access Area are
375,800 1b (170.5 mt) and 299,123 lb
(135.7 mt), respectively.

(ii) Closed Area I Access Area. For the
2005 and 2006 fishing years, the
research set-asides for the Closed Area
I Access Area and 64,860 1b (29 mt) and
56,482 1b (26 mt), respectively.

(ii1) Closed Area II Access Area. For
the 2004 and 2005 fishing years, the
research set-asides for the Closed Area
II Access Area are 167,904 1b (76 mt)
and 153,971 1b (70 mt), respectively.

(iv) Nantucket Lightship Access Area.
For the 2004 and 2006 fishing years, the
research set-asides for the Nantucket
Lightship Access Area are 154,368 lb
(70 mt) and 135,937 1b (62 mt),
respectively.

(2) Defraying the costs of sea scallop
research. The Regional Administrator
may increase the sea scallop possession
limit specified in paragraph (a)(5) of this
section or allow additional trips into a
Sea Scallop Access Area to defray costs
for approved sea scallop research up to
the amount specified in paragraph (e)(1)
of this section.

(3) Yellowtail flounder research TAC
set-aside. Vessels conducting research
approved under the process described
in § 648.56, and in the Access Areas
specified in § 648.59(b) through (d) may
harvest yellowtail flounder up to the
TACGs specified in the table in this
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paragraph (e)(3), and subject to the
possession limits specified in paragraph
(a)(5)(i1)(C) of this section. If the TACs

listed in the table in this paragraph
(e)(3) are harvested, research may no

longer be authorized in the applicable
Access Area.

Yellowtail flounder stock Access area Fishing year Yeilé%vggigglgr%ger
Southern New England ..........ccccocoiiiiinininenns Nantucket LightShip ........ccooiiiiiiiii s 2004 | 3,086 Ib (1.4 mt).
2005 | 8,818 Ib (4.0 mt).
2006 | 14,771 Ib (6.7 mt).
GB .o Closed Area | and .........ccceiciiiiiiiienieeeee e 2004 | 26,455 Ib (12 mt).
Closed Area Il ......ocoiiriiieee e 2005 | (M
2006 | (M

1To be established annually, according to the specification procedure described in § 648.85(a)(2).

(f) VMS polling. For the duration of
the Sea Scallop Area Access Program, as
described in this section, all sea scallop
vessels equipped with a VMS unit shall
be polled at a minimum of twice per
hour, regardless of whether the vessel is
enrolled in the Sea Scallop Area Access
Program. Vessel owners shall be
responsible for paying the costs for the
polling twice per hour.

11. Section 648.61 is revised to read
as follows:

§648.61 EFH closed areas.

(a) No scallop fishing vessel may
enter, fish in, or be in the EFH Closure
Areas described in §648.80(h)(1)(i)
through (iv). A chart depicting these
areas is available from the Regional
Administrator upon request.

(b) Transiting. A scallop vessel may
transit the EFH Closure Areas, as
defined in § 648.81(h)(1), provided that
its gear is stowed in accordance with the
provisions of § 648.23(b), and that it
complies with the transiting restrictions
for the Closed Area II Habitat Closure
Area specified in § 648.81(b)(2)(iv).

12. In §648.81, paragraphs (a)(2)(vi),
(b)(2)(v), and (c)(2)(iv) are added to read

as follows:

§648.81 NE multispecies closed areas and
measures to protect EFH.

(a) * * %

(2) * Kk %

(vi) Fishing for scallops within the
Closed Area I Access Area defined in
§ 648.59(b)(3) during the season
specified in § 648.59(b)(4), and pursuant
to the provisions specified in § 648.60.

(b) * % %

(2) * Kk %

(v) Fishing for scallops within the
Closed Area II Access Area defined in
§648.59(c)(3), during the season
specified in § 648.59(c)(4), and pursuant
to the provisions specified in § 648.60.

(C) * % %

(2) * *x %

(iv) Fishing for scallops within the
Nantucket Lightship Access Area
defined in §648.59(d)(3), during the
season specified in § 648.59(d)(4), and

pursuant to the provisions specified in
§648.60.

* * * * *

13. In § 648.85, paragraph (c) is added
to read as follows:

§648.85 Special management programs.

* * * * *

(c) Scallop fishery closed area access
program. Scallop vessels operating
under the Sea Scallop Area Access
Program, as defined in § 648.59, and
fishing in accordance with the
regulations at § 648.60 may possess and
land up to 1,000 1b (453.6 kg) of all NE
multispecies combined, as provided in
§648.60(a)(5)(ii), unless otherwise
restricted in this section.

(1) Yellowtail flounder bycatch TAC
allocation. An amount of yellowtail
flounder equal to 10 percent of the total
yellowtail flounder TAC for each of the
stock area specified in paragraphs
(c)(1)(i) and (c)(1)(ii) of this section may
be harvested by scallop vessels. Limited
access scallop vessels enrolled in the
Sea Scallop Area Access Program and
fishing within the Area Access areas
defined at § 648.59(b) through (d) may
harvest yellowtail flounder up to 9.8
percent of the applicable yellowtail
flounder TAC. Scallop vessels
participating in approved research
under the process described in § 648.56,
and fishing in the Access Areas
specified in § 648.59(b) through (d), may
harvest 0.2 percent of the applicable
yellowtail flounder TAC. With the
exception of the 0.2-percent yellowtail
flounder TAC set-asides for approved
research, the amount of yellowtail
flounder that may be harvested in the
2004 through the 2006 fishing years
under this section will be specified by
permit holder letter/small entity
compliance guides. The yellowtail
flounder TAC set-aside for research are
specified in § 648.60(e)(3).

(i) SNE/MA yellowtail flounder.
Limited access scallop vessels may
harvest an amount of yellowtail
flounder equal to 9.8 percent of the
overall SNE/MA yellowtail flounder

TAC from the Nantucket Lightship
Closed Area Sea Scallop Access Area for
each fishing year, unless otherwise
prohibited under paragraph (c)(3) of this
section. An amount of yellowtail
flounder equal to 0.2 percent of the
SNE/MA yellowtail flounder bycatch
TAG, as specified in paragraph (c)(1) of
this section, is set aside to allow for the
harvest of yellowtail flounder during
research approved under the scallop
research program specified in § 648.56
and conducted in the Access Areas
specified in § 648.59(b) through (d).

(ii) GB yellowtail flounder. Limited
access scallop vessels may harvest an
amount of yellowtail flounder up to 9.8
percent of the overall GB yellowtail
flounder TAC from the Closed Area I
and Closed Area II Sea Scallop Access
Areas, combined, for each fishing year,
unless otherwise prohibited under
paragraph (c)(3) of this section. An
amount of yellowtail flounder equal to
0.2 percent of the GB yellowtail
flounder TAC, as specified in paragraph
(c)(1) of this section, is set aside to allow
for the harvest of yellowtail flounder
during research approved under the
scallop research program specified in
§648.56.

(2) Adjustments to the yellowtail
flounder TAC allocation. If, as of
December 1, of each year, the Regional
Administrator projects that the total GB
yellowtail flounder TAC for the NE
multispecies fishery will not be
harvested by the end of the fishing year
and the catch of yellowtail flounder in
the Sea Scallop Area Access Program is
below 10 percent of the GB yellowtail
flounder bycatch TAC specified in
paragraph (c)(1) of this section, the
Regional Administrator may, through
rulemaking consistent with the
Administrative Procedure Act, increase
the yellowtail flounder bycatch TAC
allocated to vessels participating in the
Sea Scallop Area Access Program above
10 percent, provided that such increase
will not result in exceeding the total GB
yellowtail flounder TAC.
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(3) Possession restriction and closure
when yellowtail flounder TAC has been
harvested. (i) If the GB yellowtail
flounder TAC specified for the U.S./
Canada Management Area under
paragraph (a)(2) of this section has been
harvested and notification has been
published in the Federal Register,
pursuant to paragraph (a)(2)(iv)(C)(3) of
this section, but the yellowtail flounder
bycatch TAC allocation for the GB stock
specified under paragraph (c)(1)(ii) of
this section has not been harvested,
scallop vessels may continue to fish in
the Sea Scallop Area Access Program,
but may not retain or land yellowtail
flounder, until the yellowtail flounder
bycatch TAC is caught, as specified in
paragraph (c)(3)(ii) of this section. All
catch of yellowtail flounder must
continue to be reported by scallop
vessels fishing in Access Area as
required under § 648.60.

(ii) If the yellowtail flounder bycatch
TAC allocation for the GB stock
specified under paragraph (c)(1)(ii), of
this section has been or is projected to
be harvested, scallop vessels may not
fish within the Closed Area I and II
Access Areas for the remainder of the
fishing year. The Regional
Administrator shall publish notification
in the Federal Register, in accordance
with the Administrative Procedure Act,
to notify vessels that they may no longer
fish within the Closed AreaI and II
Access Areas for the remainder of the
fishing year.

* * * * *

14. In §648.88, paragraph (c) is
revised to read as follows:

§648.88 Multispecies open access permit
restrictions.
* * * * *

(c) Scallop NE multispecies
possession limit permit. With the

exception of vessels fishing in the Sea
Scallop Access Areas as specified in
§648.59(b) through (d), a vessel that has
been issued a valid open access scallop
NE multispecies possession limit permit
may possess and land up to 300 1b
(136.1 kg) of regulated species when
fishing under a scallop DAS allocated
under § 648.53, provided the vessel does
not fish for, possess, or land haddock
from January 1 through June 30, as
specified under § 648.86(a)(2)(i), and
provided that the amount of yellowtail
flounder on board the vessel does not
exceed the trip limitations specified in
§648.86(g), and provided the vessel has
at least one standard tote on board. A
vessel fishing in the Sea Scallop Access
Areas as specified in § 648.59(b) through
(d) is subject to the possession limits
specified in § 648.60(a)(5)(ii).

* * * * *

[FR Doc. 04—-19474 Filed 8—25—04; 8:45 am]|
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 03—046—2]

Pigeonpea Pod Fly; Availability of an
Environmental Assessment and
Finding of No Significant Impact

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public
that an environmental assessment and
finding of no significant impact have
been prepared by the Animal and Plant
Health Inspection Service relative to the
control of pigeonpea pod fly,
Melanagromyza obtusa (Malloch)
(Diptera: Agromyzidae). The
environmental assessment documents
our review and analysis of
environmental impacts associated with
alternatives for control of pigeonpea pod
fly, as well as a recommendation for the
use of biological control agents to
suppress pigeonpea pod fly in the
United States. Based on its finding of no
significant impact, the Animal and Plant
Health Inspection Service has
determined that an environmental
impact statement need not be prepared.
ADDRESSES: Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection in our reading room. The
reading room is located in room 1141 of
the USDA South Building, 14th Street
and Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

FOR FURTHER INFORMATION CONTACT: Dr.
Dale Meyerdirk, Agriculturalist,
National Biological Control Institute,
PPQ, APHIS, 4700 River Road Unit 135,

Riverdale, MD 20737-1236; (301) 734—
5220.

SUPPLEMENTARY INFORMATION:

Background

Pigeonpea pod fly, Melanagromyza
obtusa (Malloch) (Diptera:
Agromyzidae), is a foreign plant pest
that attacks numerous species of plants.
The potential host range appears to be
primarily restricted to legumes such as
peas and beans, with some questionable
exceptions such as okra and sesame.
This pest can easily spread without
detection. When the female pigeonpea
pod fly punctures the legume pod and
lays its eggs within, the only external
evidence is varying degrees of damage
caused by the punctures.

The pest is found throughout the
world, including India, Ceylon,
Indonesia, the Philippines, Taiwan,
Thailand, Vietnam, and as far north as
Japan. It also occurs in the U.S. territory
of Puerto Rico. Pigeonpea pod fly is
acclimated to cooler, northern climates
and can tolerate dry conditions for part
of the year. Therefore, suitable habitat
exists throughout the United States, and
the potential geographical distribution
of the pigeonpea pod fly in the
contiguous United States is extensive.
Pigeonpea pod fly could enter the
contiguous United States, Hawaii, or
other U.S. territories from Puerto Rico,
the Dominican Republic, or countries in
the Pacific and become a serious
agricultural threat to the United States.

On May 23, 2003, we published in the
Federal Register (68 FR 28191-28192,
Docket No. 03—046—1) a notice in which
we announced the availability, for
public review and comment, of an
environmental assessment documenting
our review and analysis of
environmental impacts associated with
alternatives for control of pigeonpea pod
fly, as well as a recommendation for the
use of biological control agents
(specifically, parasitic Chalcid wasps of
the genera Euderus, Eurytoma, and
Ormyrus) to suppress pigeonpea pod fly
in the United States. Other alternatives
examined in the environmental
assessment included no action,
pesticides, cultural control, crop
modification, and integrated pest
management (IPM).

We solicited comments on the
environmental assessment for 30 days
ending on June 23, 2003. We received
one comment by that date, from a State

agricultural agency. The commenter
supported the use of biological control
against the pigeonpea pod fly, but
questioned whether biological control
alone would provide a significant level
of control or suppression in all cases.
Acknowledging that increased pesticide
use is not a viable alternative either, the
commenter recommended an IPM
approach as the best alternative.

We have updated the environmental
assessment to explain that if the
pigeonpea pod fly is introduced into
new areas of the United States and the
introduction of parasitic Chalcid wasps
does not totally resolve the problem,
then IPM in some form may be adopted
to for use to gain satisfactory control of
the pest population.

In this document, we are advising the
public of APHIS’ finding of no
significant impact regarding the release
of parasitic Chalcid wasps of the genera
Euderus, Eurytoma, and Ormyrus to
reduce the severity of pigeonpea pod fly
in the United States, including its
Pacific and Caribbean territories. The
finding, which is based on the
environmental assessment, reflects our
determination that release of these
biological control agents will not have a
significant impact on the quality of the
human environment.

You may request copies of the
environmental assessment and finding
of no significant impact by calling or
writing to the person listed under FOR
FURTHER INFORMATION CONTACT. Please
refer to the title of the environmental
assessment when requesting copies. The
environmental assessment is also
available for review in our reading room
(information on the location and hours
of the reading room is listed under the
heading ADDRESSES at the beginning of
this notice).

The environmental assessment and
finding of no significant impact have
been prepared in accordance with: (1)
The National Environmental Policy Act
of 1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).
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Done in Washington, DG, this 20th day of
August 2004.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04—19518 Filed 8—25-04; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

Willamette Province Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Willamette Province
Advisory Committee (PAC) will meet in
McKenzie Bridge, Oregon. The purpose
of the meeting is to review projects
planned and implemented under the
Northwest Forest Plan (NFP) in the
Central Cascades Adaptive Management
Area. The specific topics to be covered
at the meeting include research and NFP
projects in the Central Cascades
Adaptive Management Area.

DATES: The meeting will be held
September 16, 2004.

ADDRESSES: The meeting will be held at
the H] Andrews Research Center on the
Willamette National Forest. Send
written comments to Neal Forrester,
Willamette Province Advisory
Committee, c/o Willamette National
Forest, PO Box 10607, Eugene, Oregon
97440, (541) 225-6436 or electronically
to nforrester@fs.fed.us.
FOR FURTHER INFORMATION CONTACT: Neal
Forrester, Willamette National Forest,
(541) 225-6436.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public. The
Committee will meet at the Eugene
District of the Bureau of Land
Management at 8 a.m. on September 16
and travel to the H] Andrews Research
Center. The field trip is open to the
public, but they must provide their own
transportation. A public forum will be
provided and individuals will have the
opportunity to address the PAC at about
10 a.m. at the Research Center. Oral
comments will be limited to three
minutes. However, persons who wish to
bring matters to the attention of the
Committee may file written statements
with the PAC staff before or after the
meeting.

Dated: August 19, 2004.
Dallas J. Emch
Forest Supervisor, Willamette National
Forest.
[FR Doc. 04-19512 Filed 8—25—04; 8:45 am]|
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 36—-2004]

Foreign-Trade Zone 243—Victorville,
CA; Application for Subzone; Black &
Decker Corporation (Power Tools,
Lawn and Garden Tools, and Home
Products Distribution); Rialto, CA

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Southern California
Logistics Airport Authority, grantee of
FTZ 243, requesting special-purpose
subzone status for the tools and home
products warehousing/distribution
facility of Black & Decker Corporation,
in Rialto, California. The facility is
located adjacent to the Los Angeles/
Long Beach U.S. Customs port of entry.
The application was submitted pursuant
to the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on August 19, 2004.

The Black & Decker facility (1
building, 543,000 sq. ft., 28.64 acres) is
located at 1590 N. Tamarind Avenue
within the I-210 Industrial Park in
Rialto, California. The facility is
currently under construction and is
expected to be completed in early 2005.
The facility (115 employees) is used for
order fulfillment, repackaging, re-
labeling, warehousing and distribution
of hand-held tools and accessories;
home products (including vacuums,
flashlights and wet scrubbers); security
hardware; plumbing products
(including kitchen and bath faucets and
accessories); and, fastening and
assembly systems (including stud
welding, specialty screws and related
products and accessories); activities
which Black & Decker is proposing to
perform under FTZ procedures.

Zone procedures would exempt Black
& Decker from Customs duty payments
on products that are re-exported.
Currently, some 3-5 percent of the
products are re-exported. On its
domestic sales, the company would be
able to defer duty payments until
merchandise is shipped from the plant
and entered for consumption. Some 80
percent of the products are sourced
abroad (average weighted duty rate—
1.6%). FTZ designation would further
allow Black & Decker to utilize certain
Customs procedures resulting in
increased efficiencies and cost
reductions for its logistics and
distribution operations. The request
indicates that the savings from FTZ
procedures would help improve the
plant’s international competitiveness.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at one of
the following addresses:

1. Submissions Via Express/Package
Delivery Services: Foreign-Trade-Zones
Board, U.S. Department of Commerce,
Franklin Court Building—Suite 4100W,
1099 14th St., NW., Washington, DC
20005; or

2. Submissions Via the U.S. Postal
Service: Foreign-Trade-Zones Board,
U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution Ave.
NW., Washington, DC 20230.

The closing period for their receipt is
October 25, 2004. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period (to
November 9, 2004).

A copy of the application and
accompanying exhibits will be available
for public inspection at the Office of the
Foreign-Trade Zones Board’s Executive
Secretary at address Number 1 listed
above, and at the U.S. Department of
Commerce Export Assistance Center,
2940 Inland Empire Blvd., Suite 121,
Ontario, CA 91764.

Dated: August 19, 2004.

Dennis Puccinelli,

Executive Secretary.

[FR Doc. 04-19531 Filed 8—25-04; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 082004A]

Proposed Information Collection;
Comment Request; Scup Gear
Restricted Area (GRA) Access
Program Authorization

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).
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DATES: Written comments must be
submitted on or before October 25,
2004.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Sarah McLaughlin, National
Marine Fisheries Service, One
Blackburn Drive, Gloucester, MA 01930.
SUPPLEMENTARY INFORMATION:

1. Abstract

The regulations at 50 CFR 648.122
require that vessels that are subject to
the provisions of the Southern and
Northern Gear Restricted Areas may fish
for, or possess, non-exempt species
(Loligo squid, black sea bass and silver
hake (whiting)) using trawl nets. The
nets must have a minimum mesh size
less than 4.5 inches (diamond mesh),
provided that the following
requirements are met:

1. The vessel carries on board all
required Federal fishery permits and a
Scup GRA Exemption Program
Authorization issued by the Regional
Administrator, Northeast Region;

2. The vessel carries a NMFS-certified
observer on board if any portion of the
trip will be, or is, in a GRA; and,

3. The vessel fishes in a GRA only
with a specially modified trawl net that
has an escapement extension consisting
of a minimum of 45 meshes of 5.5—-inch
(13.97—cm) square mesh that is
positioned behind the body of the net
and in front of the codend.

II. Method of Collection

To enroll in the Scup GRA Exemption
Program, vessel owners are required to
call the National Marine Fisheries
Service Northeast Regional Office
(NERO) Permits Office at (978) 281—
9370, and provide the vessel name,
permit number, mailing address, and
the GRA (i.e., Southern or Northern) for
which exemption is requested. The
vessel must carry the Letter of
Authorization (LOA) for the Scup GRA
Exemption Program issued by the
Regional Administrator. In addition,
each vessel must obtain, pay for, and
carry on board a NMFS-certified
observer when fishing in a Scup GRA
using the exempted gear. Vessel owners
who enroll in the Program and request
an LOA are required to make
arrangements to obtain an observer for

any trip that will be in a GRA by calling
the NOAA-certified observer contractor
a minimum of 5 business days in
advance of the start of the trip, and
providing the following information:
Vessel name and permit number;
captain or contact name and phone
number; port of departure; and date of
departure.

II1. Data

OMB Number: 0648—0469.
Form Number: None.
Type of Review: Regular submission.

Affected Public: Individuals or
households; and business or other for-
profit organizations.

Estimated Number of Respondents:
72.

Estimated Time Per Response: 2
minutes.

Estimated Total Annual Burden
Hours: 890.

Estimated Total Annual Cost to
Public: $482.

IV. Request for Comments

Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: August 19, 2004,
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 04-19560 Filed 8—25-04; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 040820243-4243-01; 1.D.
071204A]

Western Pacific Demonstration
Projects

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of funding availability
for Western Pacific Demonstration
Project applications.

SUMMARY: NMFS is soliciting
applications for financial assistance for
Western Pacific Demonstration Projects.
Eligible applicants are encouraged to
submit projects intended to foster and
promote the use of traditional
indigenous fishing practices and/or to
develop or enhance western Pacific
community-based fishing opportunities
that benefit the island communities in
American Samoa, Guam, Hawaii, and
the Northern Mariana Islands. Projects
may also request support for research
and the acquisition of materials and
equipment necessary to carry out such
project proposals.

DATES: Project proposals and completed
grant applications must be received by
5 p.m. Hawaii standard time on October
25, 2004.

ADDRESSES: Project proposals and grant
applications must be sent to: Federal
Program Officer for Western Pacific
Demonstration Projects, Pacific Islands
Region, National Marine Fisheries
Service, 1601 Kapiolani Boulevard,
Suite 1110, Honolulu, HI 96814.

The full text of the funding
opportunity announcement for this
NMEFS program can be accessed via the
Grants.gov web site: http://
www.grants.gov. This announcement
will also be available at the NOAA web
site: http://www.ofa.noaa.gov/% 7Eamd/
SOLINDEX.HTML or by contacting the
program official identified in FOR
FURTHER INFORMATION CONTACT.

FOR FURTHER INFORMATION CONTACT:
Scott Bloom (NMFS) at 808—973—-2937,
or by e-mail at Scott.Bloom@noaa.gov;
or Charles Ka’ai’ai (Western Pacific
Fishery Management Council), 808—
522-8220 or by e-mail at
Charles.Kaaiai@noaa.gov.

SUPPLEMENTARY INFORMATION: NMFS is
soliciting competitive applications for
grants to eligible western Pacific
communities to support fishery
demonstration projects to foster and
promote traditional indigenous fishing
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practices. Funding priorities for Fiscal
Years 2004 and 2005 are: (1) community
education; (2) processing of fishery
products and byproducts; (3) feasibility
studies for participation in fishery and
fishery related activities; (4) increase
opportunities for participation in the
Western Pacific Fishery Management
Council (Council) activities and process;
and (5) demonstrate traditional, cultural
fishing practices. A detailed description
for each program priority is in the
funding opportunity announcement
which can be accessed via the
Grants.gov web site, the NOAA web site
at http://www.ofa.noaa.gov/% 7Eamd/
SOLINDEX.HTML , or by contacting the
program official identified in FOR
FURTHER INFORMATION CONTACT.
Applications must address one or more
of the funding priorities identified
above.

The Department of Commerce Pre-
award Notification Requirements for
Grants and Cooperative Agreements
contained in the Federal Register notice
of October 1, 2001 (66 FR 49917), as
amended by the Federal Register notice
published on October 30, 2002 (67 FR
66109), are applicable to this
solicitation.

Electronic Access

The full text of the funding
opportunity announcement for this
NMEFS program can be accessed via the
Grants.gov web site. This announcement
will also be available at the NOAA web
site: http://www.ofa.noaa.gov/% 7Eamd/
SOLINDEX.HTML or by contacting the
program official identified under FOR
FURTHER INFORMATION CONTACT. This
Federal Register notice is available
through the NMFS Pacific Islands
Region (PIR) home page at: http://
swr.nmfs.noaa.gov/pir/index.htm, and
the Western Pacific Council home page
at: http://www.wpcouncil.org.

Funding Availability

This solicitation announces the
availability of $500,000 for Fiscal Year
2004 and prospective funding in the
amount of $500,000 that may be
available for Fiscal Year 2005. NMFS
will select not less than three and not
more than five applicants for each fiscal
year. Applicants will be selected by
NMEFS on a competitive basis, as
recommended by the Western Pacific
Fishery Management Council. Funding
for Fiscal Year 2005 is contingent upon
the availability of appropriations.

Statutory Authority

The Secretary is authorized to make
direct grants to eligible western Pacific
communities pursuant to section 111(b)

of Pub. L. 104-297, as amended, and
published within 16 U.S.C. 1855 note.
CFDA

11.452, Unallied Industry Projects.
Eligibility

Eligible applicants are limited to
communities in the Western Pacific
Regional Fishery Management Area, as
defined at section 305(i)(2)(D) of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), 16 U.S.C.
1855(i)(2)(D). Applicants also must meet
the standards for determining eligibility
set forth in section 305(i)(2)(B) of the
Act, 16 U.S.C. 1855(i)(2)(B). The
eligibility criteria developed by the
Council and approved by the Secretary
to participate in western Pacific
community development programs was
published in the Federal Register on
April 16, 2002 (67 FR 18512 and 18513).

Cost Sharing Requirements

None
Intergovernmental Review

Applications under this program are
subject to Executive Order 12372,
“Intergovernmental Review of Federal
Programs.”

Limitation of Liability

In no event will NOAA or the
Department of Commerce be responsible
for proposal preparation costs if this
program is cancelled because of other
agency priorities. Publication of this
announcement does not oblige NOAA to
award any specific project or to obligate
any available funds. Applicants are
hereby given notice that funding for the
Fiscal Year 2005 program is contingent
upon the availability of Fiscal Year 2005
appropriations.

Universal Identifier

Applicants should be aware that, they
are required to provide a Dun and
Bradstreet Data Universal Numbering
System (DUNS) number during the
application process. See the October 30,
2002, Federal Register, (67, FR 66177)
for additional information.
Organizations can receive a DUNS
number at no cost by calling the
dedicated toll-free DUNS Number
request line at 1-866—705-5711 or via
the Internet at http://
www.dunandbradstreet.com.

National Environmental Policy Act
(NEPA)

NOAA must analyze the potential
environmental impacts, as required by
NEPA, for applicant projects or
proposals which are seeking NOAA

Federal assistance. Detailed information
on NOAA compliance with NEPA can
be found at the following web site:
http://www.nepa.noaa.gov including
NOAA Administrative Order 216—6 for
NEPA at http://www.nepa.noaa.gov/
NAO216 6 TOC.pdf, and the Council
on Environmental Quality
implementation regulations at http://
ceq.eh.doe.gov/nepa/regs/ceq/

toc ceq.htm.

Consequently, as part of an
applicant’s package, and under the
description of their program activities,
applicants are required to provide
detailed information on the activities to
be conducted, locations, sites, species,
and habitat to be affected, possible
construction activities, and any
environmental concerns that may exist
(e.g., the use and disposal of hazardous
or toxic chemicals, introduction of non-
indigenous species, impacts to
endangered and threatened species,
aquaculture projects, and impacts to
coral reef systems). In addition to
providing specific information that will
serve as the basis for any required
impact analysis, applicants may also be
requested to assist NOAA in drafting an
environmental assessment, if NOAA
determines an assessment is required.
Applicants will also be required to
cooperate with NOAA in identifying
and implementing feasible measures to
reduce or avoid any identified adverse
environmental impacts of their
proposal. The failure to do so shall be
grounds for the denial of an application.

Evaluation and Selection Procedures

NOAA published its agency-wide
solicitation entitled “Omnibus Notice
Announcing the Availability of Grant
Funds for Fiscal Year 2005” for projects
and fellowships/scholarship/internships
for Fiscal Year 2005 in the Federal
Register on June 30, 2004 (69 FR 39417).
The evaluation criteria and selection
procedures for projects contained in that
omnibus notice are applicable to this
solicitation. Copies of the notice are
available on the internet at: http://
www.ofa.noaa.gov% 7Eamd/
SOLINDEX.HTML.

Paperwork Reduction Act

This document contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA). The
use of Standard Forms 424 and 424A,
424B, and SF-LLL, and CD-346 has
been approved by the Office of
Management and Budget (OMB) under
the respective control numbers 0348—
0043, 0348-0044, 0348—-040, 0348—-0046,
and 0605—0001. Notwithstanding any
other provision of law, no person is
required to, nor shall a person be subject
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to a penalty for failure to comply with,

a collection of information subject to the
requirements of the PRA unless that
collection of information displays a
currently valid OMB control number.

Executive Order 12866

This notice has been determined to be
not significant for purposes of Executive
Order 12866.

Executive Order 13132 (Federalism)

It has been determined that this notice
does not contain policies with
Federalism implications as that term is
defined in Executive Order 13132.

Administrative Procedure Act/
Regulatory Flexibility Act

Prior notice and an opportunity for
public comment are not required by the
Administrative Procedure Act or any
other law for rules concerning public
property, loans, grants, benefits, and
contracts (5 U.S.C. 553(a)(2)). Because
notice and opportunity for comment are
not required pursuant to 5 U.S.C. 553 or
any other law, the analytical
requirements for the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
inapplicable. Therefore, a regulatory
flexibility analysis has not been
prepared.

Dated: August 23, 2004.
Rebecca Lent,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 04—19559 Filed 8—25-04; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Leader, Regulatory
Information Management Group, Office
of the Chief Information Officer invites
comments on the submission for OMB
review as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before
September 27, 2004.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Carolyn Lovett, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or faxed to (202) 395-6974.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of

1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Information Management
Group, Office of the Chief Information
Officer, publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g., new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

Office of Elementary and Secondary
Education

Type of Review: Revision.

Title: Consolidated State Performance
Report.

Frequency: Annually.

Affected Public: State, Local, or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 14,452.

Burden Hours: 61,449.

Abstract: This information collection
package contains the Consolidated State
Performance Report (CSPR). It collects
data that is required under section 1111
of the No Child Left Behind Act (NCLB)
which mandates the requirements for
the Secretary’s report to Congress and
information necessary for the Secretary
to report on the Department’s
Government Performance and Results
Act (GPRA) indicators.

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2605. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to U.S. Department
of Education, 400 Maryland Avenue,
SW., Potomac Center, 9th Floor,
Washington, DC 20202—4700. Requests
may also be electronically mailed to the

Internet address OCIO_RIMG®@ed.gov or
faxed to 202—-245-6621. Please specify
the complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Kathy Axt at her
e-mail address Kathy.Axt@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

Dated: August 23, 2004.
Angela C. Arrington,

Leader, Regulatory Information Management
Group, Office of the Chief Information Officer.

[FR Doc. E4—-1932 Filed 8—25-04; 8:45 am]|
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

AGENCY: Office of Special Education
Programs, Office of Special Education
and Rehabilitative Services, Department
of Education.

ACTION: Notice of final extension of
project period and waiver for the Center
for Students With Disabilities Involved
With and at Risk of Involvement With
the Juvenile Justice System.

SUMMARY: The Secretary waives the
requirements in the Education
Department General Administrative
Regulations (EDGAR) in 34 CFR 75.250
and 75.261(a), that generally prohibit
project periods exceeding five years and
extensions of project periods involving
the obligation of additional Federal
funds. This final extension of project
period and waiver will enable the
currently funded Center for Students
With Disabilities Involved With and at
Risk of Involvement With the Juvenile
Justice System to receive funding from
August 31, 2004 until August 31, 2005.
DATES: This notice is effective August
26, 2004.

FOR FURTHER INFORMATION CONTACT:
Renee Bradley, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 4105, Potomac Genter Plaza,
Washington, DC 20202—-2641.
Telephone: (202) 245-7277 or via
Internet: renee.bradley@ed.gov

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Information Relay Service
(FIRS) at 1-800—877-8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the contact person listed
under FOR FURTHER INFORMATION
CONTACT.
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SUPPLEMENTARY INFORMATION: On ]uly
28, 2004, we published a notice in the
Federal Register (69 FR 45023)
proposing an extension of project period
and waiver in order to—

(1) Enable the Secretary to provide
additional funds to the currently funded
center for an additional 12-month
period until August 30, 2005; and

(2) Request comments on the
proposed extension and waiver.

There are no differences between the
notice of proposed extension of project
period and waiver and this notice of
final extension of project period and
waiver.

Public Comment

In the notice of proposed extension of
project period and waiver, we invited
comments. Eleven parties submitted
comments in agreement with the
proposal to extend the grant period of
the current grantee. We did not receive
any comments opposing the proposed
extension of project period and waiver.
Generally, we do not address technical
and other minor changes, as well as
suggested changes the law does not
authorize us to make. Moreover, we do
not address comments that do not
express views on the substance of the
notice of proposed extension of project
period and waiver.

Waiver of Delayed Effective Date

The Administrative Procedure Act
requires that a substantive rule shall be
published at least 30 days before its
effective date, except as otherwise
provided for good cause (20 U.S.C.
553(d)(3)). During the 15-day public
comment period on the notice of
proposed extension of project period
and waiver, eleven parties submitted
comments in support of the proposed
extension and waiver. There were no
objections received on the proposed
extension and waiver, and therefore, no
substantive changes have been made.
For this reason, and in order to make a
timely continuation grant to the entity
affected, the Secretary has determined
that a delayed effective date is not
required.

Background: On March 3, 1999, the
Department published a notice in the
Federal Register (64 FR 10352) inviting
applications for a new award for a
Center for Students With Disabilities
Involved With and at Risk of
Involvement With the Juvenile Justice
System (Center) for fiscal year (FY)
1999. Based on that notice, the
Department made one award for a
period of 60 months to the University of
Maryland to establish and operate the
Center to provide guidance and
assistance to States, schools, justice

programs, families, and communities in
designing, implementing, and
evaluating comprehensive educational
programs, based on research validated
practices, for students with disabilities
at risk of involvement or involved in the
juvenile justice system. The Center
focuses on three broad areas: (1)
Prevention programs, (2) educational
programs, and (3) reintegration or
transition programs. The Center
addresses these three areas through
research, training, and technical
assistance and dissemination. The
Department is seeking additional
support for a competition to be held in
FY 2005, which would continue the
work of the Center. However, the
current grant period for the Center ends
on August 31, 2004.

In order to ensure that the work of the
Center will continue until a new award
can be made, the Secretary waives 34
CFR 75.250 and 75.261(a) and issues a
continuation award to the existing
grantee for an additional twelve-month
period.

The Center will continue
dissemination and technical assistance
activities including:

(a) Preparation and dissemination of
information materials designed to
increase awareness of and use of
research validated practices to a variety
of audiences (e.g., educators, justice
personnel, mental health personnel,
judges, policymakers, families, and
other service providers).

(b) Providing for information
exchanges between researchers and
practitioners who direct model
programs and those seeking to design or
implement model programs.

The Center will continue training
activities including:

Funding at least three graduate
students who have concentrations in
special education or criminal justice to
work as project research assistants for
the Center. These students will assist
with project facilitation and the Center’s
research and evaluation of programs.

The Center will also complete
additional research activities as
appropriate.

Regulatory Flexibility Act Certification

The Secretary certifies that the
extension of the project period and
waiver will not have a significant
economic impact on a substantial
number of small entities. The only
entity that would be affected is the
Center for Students With Disabilities
Involved With and at Risk of
Involvement With the Juvenile Justice
System.

Paperwork Reduction Act of 1995

This extension of project period and
waiver does not contain any information
collection requirements.

Intergovernmental Review

This program is not subject to the
requirements of Executive Order 12372
and the regulations in 34 CFR part 79.

Electronic Access to This Document:
You may view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: August 23, 2004.
Troy R. Justesen,

Acting Deputy Assistant, Secretary for Special
Education and Rehabilitative Services.

[FR Doc. E4—1949 Filed 8—-25-04; 8:45 am]|
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. IC04-542—-000; FERC-542]

Commission Information Collection
Activities, Proposed Collection;
Comment Request; Extension

August 20, 2004.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice.

SUMMARY: In compliance with the
requirements of Section 3506(c) (2) (a)
of the Paperwork Reduction Act of 1995
(Pub. L. 104-13), the Federal Energy
Regulatory Commission (Commission) is
soliciting public comment on the
specific aspects of the information
collection described below.

DATES: Comments on the collection of
information are due by October 18,
2004.

ADDRESSES: Copies of the proposed
collection of information can be
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obtained from and written comments
may be submitted to the Federal Energy
Regulatory Commission, Attn: Michael
Miller, Office of the Executive Director,
ED-30, 888 First Street NE.,
Washington, DC 20426. Comments may
be filed either in paper format or
electronically. Those parties filing
electronically do not need to make a
paper filing. For paper filings, the
original and 14 copies of such
comments should be submitted to the
Office of the Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426 and
refer to Docket No. IC04-542—-000.

Documents filed electronically via the
Internet must be prepared in
WordPerfect, MS Word, Portable
Document Format, or ASCII format. To
file the document, access the
Commission’s Web site at http://
www.ferc.gov and click on “Make an E-
filing,” and then follow the instructions
for each screen. First time users will
have to establish a user name and
password. The Commission will send an
automatic acknowledgement to the
sender’s e-mail address upon receipt of
comments.

All comments may be viewed, printed
or downloaded remotely via the Internet

through FERC’s homepage using the
eLibrary link. For user assistance,
contact FERCOnlineSupport@ferc.gov or
toll-free at (866)208-3676 or for TTY,
contact (202) 502—8659.

FOR FURTHER INFORMATION CONTACT:
Michael Miller may be reached by
telephone at (202) 502—8415, by fax at
(202) 273-0873, and by e-mail at
michael. miller@ferc.gov.

SUPPLEMENTARY INFORMATION: The
information collected under the
requirements of FERC-542 “Gas
Pipeline Rates: Rate Tracking (OMB No.
1902-0042) is used by the Commission
to implement the statutory provisions of
Title IV of the Natural Gas Policy Act
(NGPA), 15 U.S.C. 3301-3432, and
Sections 4, 5 and 16 of the Natural Gas
Act (NGA) (P.L. 75-688)(15 U.S.C. 717—
717w). These statutes empower the
Commission to collect natural gas
transmission cost information from
interstate natural gas transporters for the
purpose of verifying that these costs
which are passed on to pipeline
customers, are just and reasonable.
Interstate natural gas pipelines are
required by the Commission to track
their transportation associated costs to
allow for the Commission’s review and

where appropriate, approval of the pass
through of these cost to pipeline
customers. Most of these FERC-542
tracking filings are monthly accountings
of the cost of fuel or electric power
necessary to operate compressor
stations. Others track the costs of (1) Gas
Research Institute fees; (2) annual
charges of various types, and (3) other
types of rate adjustments.

Tracking filings may be submitted at
any time or on a regularly scheduled
basis in accordance with the pipeline
company’s tariff. Filings may be either:
(1) Accepted; (2) suspended and set for
hearing; (3) suspended, but not set for
hearing; or (4) suspended for further
review, such as technical conference or
some other type of Commission action.
The Commission implements these
filing requirements in the Code of
Federal Regulations (CFR) under 18 CFR
Part 154, §§154.4, 154.7, 154.101,
154.107, 154.201, 154.207—154.209 and
154.401-154.403.

Action: The Commission is requesting
a three-year extension of the current
expiration date, with no changes to the
existing collection of data.

Burden Statement: Public reporting
burden for this collection is estimated
as:

Number of respondents annually Number of responses per re- Average burden hours per re- Total annual burden hours
spondent sponse
@) 3) (1)x(2)x(3)
57 3 140 23,940

The estimated total cost to
respondents is $1,233,658 (23,940 hours
divided by 2,080 hours per employee
per year times $107,185 per year average
salary (including overhead) per
employee (rounded off)).

The reporting burden includes the
total time, effort, or financial resources
expended to generate, maintain, retain,
disclose, or provide the information
including: (1) Reviewing instructions;
(2) developing, acquiring, installing, and
utilizing technology and systems for the
purposes of collecting, validating,
verifying, processing, maintaining,
disclosing and providing information;
(3) adjusting the existing ways to
comply with any previously applicable
instructions and requirements; (4)
training personnel to respond to a
collection of information; (5) searching
data sources; (6) completing and
reviewing the collection of information;
and (7) transmitting, or otherwise
disclosing the information.

The estimate of cost for respondents
is based upon salaries for professional
and clerical support, as well as direct
and indirect overhead costs. Direct costs

include all costs directly attributable to
providing this information, such as
administrative costs and the cost for
information technology. Indirect or
overhead costs are costs incurred by an
organization in support of its mission.
These costs apply to activities which
benefit the whole organization rather
than any one particular function or
activity.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information will
have practical utility; (2) the accuracy of
the agency’s estimate of the burden of
the proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology

e.g. permitting electronic submission of
responses.

Linda Mitry,
Acting Secretary.

[FR Doc. E4—1935 Filed 8-25-04; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. IC04-546-000; FERC-546]

Commission Information Collection
Activities, Proposed Collection;
Comment Request; Extension

August 20, 2004.
AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice.

SUMMARY: In compliance with the
requirements of Section 3506(c)(2)(a) of
the Paperwork Reduction Act of 1995
(Pub. L. 104-13), the Federal Energy
Regulatory Commission (Commission) is
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soliciting public comment on the
specific aspects of the information
collection described below.

DATES: Comments on the collection of
information are due by October 18,
2004.

ADDRESSES: Copies of the proposed
collection of information can be
obtained from and written comments
may be submitted to the Federal Energy
Regulatory Commission, Attn: Michael
Miller, Office of the Executive Director,
ED-30, 888 First Street NE.,
Washington, DC 20426. Comments may
be filed either in paper format or
electronically. Those parties filing
electronically do not need to make a
paper filing. For paper filings, the
original and 14 copies of such
comments should be submitted to the
Office of the Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426 and
refer to Docket No. IC04-546—-000.
Documents filed electronically via the
Internet must be prepared in
WordPerfect, MS Word, Portable
Document Format, or ASCII format. To
file the document, access the
Commission’s Web site at http://
www.ferc.gov and click on ‘““Make an E-
filing,” and then follow the instructions
for each screen. First time users will

have to establish a user name and
password. The Commission will send an
automatic acknowledgement to the
sender’s e-mail address upon receipt of
comments.

All comments may be viewed, printed
or downloaded remotely via the Internet
through FERC’s homepage using the
eLibrary link. For user assistance,
contact FERCOnlineSupport@ferc.gov or
toll-free at (866) 208-3676 or for TTY,
contact(202) 502—8659.

FOR FURTHER INFORMATION CONTACT:
Michael Miller may be reached by
telephone at (202) 502—8415, by fax at
(202) 273-0873, and by e-mail at
michael.miller@ferc.gov.

SUPPLEMENTARY INFORMATION: The
information collected under the
requirements of FERC-546 “‘Certificated
Rate Filings: Gas Pipeline Rates” (OMB
No. 1902-0155) is used by the
Commission to implement the statutory
provisions of Title IV of the Natural Gas
Policy Act (NGPA) (15 U.S.C. 3301-
3432) and Sections 4, 5, and 16 of the
Natural Gas Act (NGA) (15 U.S.C. 717—-
717w). The Commission has the
regulatory responsibility under these
Acts to ensure that pipeline rates and
services are just and reasonable and not
unduly discriminatory. Accordingly,
jurisdictional natural gas pipeline

companies are required to obtain
Commission approval for all rates and
charges made, or demanded, in
connection with the transportation or
sale of natural gas in interstate
commerce.

Service and tariff revision information
necessary for Commission examination
and subsequent approval of any
certificated pipeline change in service is
collected under FERC-546. (Information
necessary to examine and approve any
change in rates is collected separately
under FERC-542 for tracking filings
(non-formal), and FERC-544 and FERC—
545 for general rate change filings,
including NGA Section 4 major rate
filings (formal and non-formal
respectively)). The required FERC-546
information is set forth in each
pipeline’s tariff, and must be filed in
compliance with Commission
regulations found in 18 CFR Part 154.4;
154.7; 154.202; and 154.204—.209; and
154.602—-.603.

Action: The Commission is requesting
a three-year extension of the current
expiration date, with no changes to the
existing collection of data.

Burden Statement: Public reporting
burden for this collection is estimated
as:

Number of respondents annually
(1)

Number of responses
per respondent
)

Average burden hours
per response
@)

Total annual burden hours
(1)x(2)x(3)

77

4 40

12,320

The estimated total cost to
respondents is $634,865 (12,320 hours
divided by 2,080 hours per employee
per year times $107,185 per year average
salary (including overhead) per
employee (rounded off)).

The reporting burden includes the
total time, effort, or financial resources
expended to generate, maintain, retain,
disclose, or provide the information
including: (1) Reviewing instructions;
(2) developing, acquiring, installing, and
utilizing technology and systems for the
purposes of collecting, validating,
verifying, processing, maintaining,
disclosing and providing information;
(3) adjusting the existing ways to
comply with any previously applicable
instructions and requirements; (4)
training personnel to respond to a
collection of information; (5) searching
data sources; (6) completing and
reviewing the collection of information;
and (7) transmitting, or otherwise
disclosing the information.

The estimate of cost for respondents
is based upon salaries for professional

and clerical support, as well as direct
and indirect overhead costs. Direct costs
include all costs directly attributable to
providing this information, such as
administrative costs and the cost for
information technology. Indirect or
overhead costs are costs incurred by an
organization in support of its mission.
These costs apply to activities which
benefit the whole organization rather
than any one particular function or
activity.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information will
have practical utility; (2) the accuracy of
the agency’s estimate of the burden of
the proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including

the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology
e.g., permitting electronic submission of
responses.

Linda Mitry,

Acting Secretary.

[FR Doc. E4-1936 Filed 8—25—04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. IC04-556—-000; FERC Form 556]

Commission Information Collection
Activities, Proposed Collection;
Comment Request; Extension

August 20, 2004.
AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice.
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SUMMARY: In compliance with the
requirements of section 3506(c)(2)(a) of
the Paperwork Reduction Act of 1995
(Pub. L. 104-13), the Federal Energy
Regulatory Commission (Commission) is
soliciting public comment on the
specific aspects of the information
collection described below.

DATES: Comments on the collection of
information are due by October 18,
2004.

ADDRESSES: Copies of the proposed
collection of information can be
obtained from the Commission’s Web
site (http://www.ferc.gov/docs-filing/
hard-fil-elec.asp or click on “Documents
and Filing”, “Hardcopy filing” and then
“Electric”. Applicants for self-
certification have to create their own
form.) Written comments may be
submitted to the Federal Energy
Regulatory Commission, Attn: Michael
Miller, Office of the Executive Director,
ED-30, 888 First Street NE.,
Washington, DC 20426. Comments may
be filed either in paper format or
electronically. Those parties filing
electronically do not need to make a
paper filing. For paper filings, the
original and 14 copies of such
comments should be submitted to the
Office of the Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426 and
refer to Docket No. IC04-556—000.
Documents filed electronically via the
Internet must be prepared in
WordPerfect, MS Word, Portable
Document Format, or ASCII format. To
file the document, access the
Commission’s Web site at http://

www.ferc.gov and click on ‘“Make an E-
filing,” and then follow the instructions
for each screen. First time users will
have to establish a user name and
password. The Commission will send an
automatic acknowledgement to the
sender’s e-mail address upon receipt of
comments.

All comments may be viewed, printed
or downloaded remotely via the Internet
through FERC’s homepage using the
eLibrary link. For user assistance,
contact FERCOnlineSupport@ferc.gov or
toll-free at (866) 208—3676 or for TTY,
contact (202) 502—8659.

FOR FURTHER INFORMATION CONTACT:
Michael Miller may be reached by
telephone at (202) 502-8415, by fax at
(202) 273-0873, and by e-mail at
michael. miller@ferc.gov.

SUPPLEMENTARY INFORMATION: The
information collected under the
requirements of FERC Form No.556
“Cogeneration and Small Power
Production” (OMB No. 1902—0075) is
used by the Commission to implement
the statutory provisions of Section 3 of
the Federal Power Act (FPA), (16 U.S.C.
792-828c), and Sections 201 and 210 of
the Public Utility Regulatory Policies
Act of 1978 (PURPA). The reporting
requirements associated with FERC
Form 556 require owners or operators of
small power production or cogeneration
facilities, who seek qualifying status for
their facilities, to file the information
requested in Form 556 for Commission
certification as a qualifying facility (QF).
A primary objective of PURPA is the
conservation of energy through efficient
use of energy resources in the
generation of electric power. One means

of achieving this objective is to
encourage electric power production by
cogeneration facilities which make use
of reject heat associated with
commercial or industrial processes, and
by small power production facilities
which use waste and renewable
resources as fuel. PURPA, through the
establishment of various regulatory
benefits, encourages the development of
small power production facilities and
cogeneration facilities which meet
certain technical and corporate criteria.
Facilities that meet these criteria are

called QF’s.

Owners and operators of small power
production and cogeneration facilities
desiring QF certification for their
facilities must file the information
prescribed in FERC Form 556 with the
Commission. In addition to identifying
the required filing information, FERC
Form 556 also outlines the QF
certification procedure, and specifies
the criteria which must be met for QF
certification. The Commission’s QF
regulations are published at 18 CFR Part
292. Respondents who comply with the
FERC Form 556 criteria and are granted
QF certification by the Commission are
exempt from certain sections of the FPA
and the Public Utility Holding Company
Act of 1935 as listed in 18 CFR 292.601
and 292.602.

Action: The Commission is requesting
a three-year extension of the current
expiration date, with no changes to the
existing collection of data.

Burden Statement: Public reporting
burden for this collection is estimated
as:

Number of respondents annually”

Number of responses

Average burden hours

Total annual burden

) per respondent per response hours
(2 ©) (1x(2)x(3)
FERC Form 556—FERC Certification 27 ......cccccceeeveiiinvieeeeeeecnnns 1 4 108
Self Certification 270 .......cccceeiiiieiccee e s 1 38 10,260
TOMAIS 297 ..o 1 42 10,368

*The Commission has found that 90% of the applications for certification are submitted using the self certification process as opposed to com-
pleting the FERC Form 556 (having the Commission review and prepare the certification process).

The estimated total cost to
respondents is $534,276 (10,368 hours
divided by 2,080 hours per employee
per year times $107,185 per year average
salary (including overhead) per
employee (rounded off)).

The reporting burden includes the
total time, effort, or financial resources
expended to generate, maintain, retain,
disclose, or provide the information
including: (1) Reviewing instructions;
(2) developing, acquiring, installing, and
utilizing technology and systems for the
purposes of collecting, validating,

verifying, processing, maintaining,
disclosing and providing information;
(3) adjusting the existing ways to
comply with any previously applicable
instructions and requirements; (4)
training personnel to respond to a
collection of information; (5) searching
data sources; (6) completing and
reviewing the collection of information;
and (7) transmitting, or otherwise
disclosing the information.

The estimate of cost for respondents
is based upon salaries for professional
and clerical support, as well as direct

and indirect overhead costs. Direct costs
include all costs directly attributable to
providing this information, such as
administrative costs and the cost for
information technology. Indirect or
overhead costs are costs incurred by an
organization in support of its mission.
These costs apply to activities which
benefit the whole organization rather
than any one particular function or
activity.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
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of the functions of the Commission,
including whether the information will
have practical utility; (2) the accuracy of
the agency’s estimate of the burden of
the proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology
e.g. permitting electronic submission of
responses.

Linda Mitry,
Acting Secretary.

[FR Doc. E4-1937 Filed 8—-25-04; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. PR04-9-000]

Bay Gas Storage Company, Ltd.;
Notice of Staff Panel

August 19, 2004.

Take notice that a Staff Panel shall be
convened in accordance with the
Commission order ! in the above-
captioned docket to allow opportunity
for written comments and for the oral
presentation of views, data, and
arguments regarding the fair and
equitable rates to be established for
transportation service under section 311
of the Natural Policy Act of 1978 on Bay
Gas Storage Company, Ltd.’s system.
The Staff Panel will not be a judicial or
evidentiary-type hearing and there will
be no cross-examination of persons
presenting statements. Members
participating on the Staff Panel before
whom the presentations are made may
ask questions. If time permits, Staff
Panel members may also ask such
relevant questions as are submitted to
them by participants. Other procedural
rules relating to the panel will be
announced at the time the proceeding
commences.

The Staff Panel will be held on
Tuesday, September 21, 2004, at 10 a.m.
(EST) in a room to be designated at the
offices of the Federal Energy Regulatory

1 See Bay Gas Storage Company, Ltd., 108 FERC
161,161 (2004).

Commission, 888 First Street, NE.,
Washington, DC 20426.

Linda Mitry,
Acting Secretary.

[FR Doc. E4-1944 Filed 8-25-04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-459-000]

CenterPoint Energy—Mississippi River
Transmission Corporation; Notice Of
Tariff Filing

August 19, 2004.

Take notice that on August 17, 2004,
CenterPoint Energy-Mississippi River
Transmission Corporation (MRT)
tendered for filing as part of its FERC
Gas Tariff, Third Revised Volume No. 1,
the following tariff sheets to be effective
October 1, 2004:

Fifty-Second Revised Sheet No. 5;
Fifty-Second Revised Sheet No. 6;
Forty-Ninth Revised Sheet No. 7; and
Twenty-First Revised Sheet No. 8.

MRT states that the purpose of this
filing is: (1) To comply with the
Commission’s order issued January 16,
2002 in Docket No. RP01-292, MRT is
filing to implement the Period Three
Settlement Rates to be effective October
1, 2004 through September 30, 2005;
and (2), to revise the Annual Charge
Adjustment (ACA) rate effective October
1, 2004.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of § 154.210 of the
Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.

Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Acting Secretary.

[FR Doc. E4-1942 Filed 8-25-04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application for Non-Project
Use of Project Lands and Waters and
Soliciting Comments, Motions To
Intervene, and Protests

August 20, 2004.

Take notice that the following
application has been filed with the
Commission and is available for public
inspection:

a. Application Type: Non-Project Use
Of Project Lands And Waters.

b. Project No: 2413-063.

c. Date Filed: July 15, 2004.

d. Applicant: Georgia Power.

e. Name of Project: Wallace Dam
Project.

f. Location: This project is located on
the Oconee River in Putnam, Hancock,
Greene, Morgan, Oconee, and
Oglethorpe Counties, Georgia, and
occupies lands of the Oconee National
Forest. This project does not occupy any
tribal lands.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791 (a) 825(r) and
sections 799 and 801.

h. Applicant Contact: Mr. Lee B.
Glenn; Lake Resources Manager for
Georgia Power; 125 Wallace Dam Road,
NE.; Eatonton, Georgia, 31024; 706—
485—8704.

i. FERC Contact: Any questions on
this notice should be addressed to
Andrea Shriver at (202) 502—-8171, or by
e-mail: andrea.shriver@ferc.gov.

j- Deadline for filing comments and or
motions: September 20, 2004.
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All documents (original and eight
copies) should be filed with: Ms.
Magalie R. Salas, Secretary, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington DC 20426.
Please include the project number (P—
2197-068) on any comments or motions
filed. Comments, protests, and
interventions may be filed electronically
via the internet in lieu of paper. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “‘e-Filing” link. The
Commission strongly encourages e-
filings.

k. Description of Request: Georgia
Power is seeking Commission approval
to issue a commercial lease to Linger
Long Development Corporation for the
construction of a private marina on Lake
Oconee. The proposed marina would be
located on the Richland Creek section of
the lake, immediately adjacent to the
Armor Bridge Public Boat Ramp. It will
be primarily for use of residents within
the Reynolds Plantation development,
but will also be available for emergency
assistance to the general public. This
facility will initially include dry-stack
storage for 192 boats, and provisions to
expand the facility’s dry-stack storage
capacity to 350 boats. Other facilities at
the marina would include a boat ramp,
forklift launch, a 24 slip dock and
dockside fueling slips. Proposed
facilities within the project boundary
include a boatlift launch, boat ramp,
floating fuel docks and fuel pump,
stationary dock, seawall, rip-rap, and
portions of a retaining wall. Proposed
facilities outside of the project boundary
include dry-stack storage, an
underground fuel storage unit, and
portions of a retaining wall.

1. Location of the Application: This
filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or for TTY,
contact (202) 502—8659.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions to
Intervene: Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, 385.211,
385.214. In determining the appropriate
action to take, the Commission will

consider all protests or other comments
filed, but only those who file a motion
to intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

0. Filing and Service of Responsive
Documents: Any filings must bear in all
capital letters the title “COMMENTS”,
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS”, “PROTEST”, OR
“MOTION TO INTERVENE”, as
applicable, and the Project Number of
the particular application to which the
filing refers. A copy of any motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

p. Agency Comments: Federal, state,
and local agencies are invited to file
comments on the described
applications. A copy of the applications
may be obtained by agencies directly
from the Applicant. If an agency does
not file comments within the time
specified for filing comments, it will be
presumed to have no comments. One
copy of an agency’s comments must also
be sent to the Applicant’s
representatives.

Linda Mitry,
Acting Secretary.

[FR Doc. E4-1939 Filed 8-25-04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER04—1035-000; ER04—1035—
001]

IDT Energy, Inc.; Notice of Issuance of
Order

August 20, 2004.

IDT Energy, Inc. (IDT Energy) filed an
application, as amended, for market-
based rate authority, with an
accompanying tariff. The proposed tariff
provides for wholesale sales of energy,
capacity and ancillary services at
market-based rates. IDT Energy also
requested waiver of various Commission
regulations. In particular, IDT Energy
requested that the Commission grant
blanket approval under 18 CFR part 34
of all future issuances of securities and
assumptions of liability by IDT Energy.

On August 19, 2004, pursuant to
delegated authority, the Director,
Division of Tariffs and Market
Development—South, granted the

request for blanket approval under part
34, subject to the following:

Any person desiring to be heard or to
protest the blanket approval of
issuances of securities or assumptions of
liability by IDT Energy should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Notice is hereby given that the
deadline for filing motions to intervene
or protest, is September 20, 2004.

Absent a request to be heard in
opposition by the deadline above, IDT
Energy is authorized to issue securities
and assume obligations or liabilities as
a guarantor, indorser, surety, or
otherwise in respect of any security of
another person; provided that such
issuance or assumption is for some
lawful object within the corporate
purposes of IDT Energy, compatible
with the public interest, and is
reasonably necessary or appropriate for
such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of IDT Energy’s issuances of
securities or assumptions of liability.

Copies of the full text of the Director’s
Order are available from the
Commission’s Public Reference Room,
888 First Street, NE., Washington, DC
20426. The Order may also be viewed
on the Commission’s Web site at
http://www.ferc.gov, using the eLibrary
link. Enter the docket number excluding
the last three digits in the docket
number filed to access the document.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.

Linda Mitry,

Acting Secretary.

[FR Doc. E4-1934 Filed 8—25—-04; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 7528-004]

Public Service Company of New
Hampshire; Notice of Intent To File
License Application, Filing of Pre-
Application Document,
Commencement of Licensing
Proceeding, Scoping Meetings,
Solicitation of Comments on the Pad
and Scoping Document, and
Identification of Issues and Associated
Study Requests

August 20, 2004.

a. Type of Filing: Notice of Intent to
File License Application for a New
License and Pre-Application Document;
Commencing Licensing Proceeding.

b. Project No.: 7528-004.

c. Dated Filed: August 2, 2004.

d. Submitted By: Public Service
Company of New Hampshire (PSNH).

e. Name of Project: Canaan
Hydroelectric Project.

f. Location: On the northern
Connecticut River in Coos County, New
Hampshire and Essex County, Vermont.
The project does not occupy any federal
lands.

g. Filed Pursuant to: 18 CFR Part 5 of
the Commission’s Regulations.

h. Potential Applicant Contact: Mr.
James J. Kearns, Project Manager, Public
Service Company of New Hampshire,
780 North Commercial Street,
Manchester, NH 03101; (603) 502—6236.

i. FERC Contact: Kristen Murphy
(202) 502—6236 or e-mail at
kristen.murphy@ferc.gov.

j. We are asking Federal, State, local,
and tribal agencies with jurisdiction
and/or special expertise with respect to
environmental issues to cooperate with
us in the preparation of the
environmental document. Agencies who
would like to request cooperating status
should follow the instructions for filing
comments described in paragraph o.
below.

k. With this notice, we are initiating
informal consultation with: (a) The U.S.
Fish and Wildlife Service and/or NOAA
Fisheries under section 7 of the
Endangered Species Act and the joint
agency regulations thereunder at 50 CFR
Part 402 and (b) the State Historic
Preservation Officer, as required by
section 106, National Historical
Preservation Act, and the implementing
regulations of the Advisory Council on
Historic Preservation at 36 CFR 800.2.

1. With this notice, we are designating
Public Service Company of New
Hampshire as the Commission’s non-
federal representative for carrying out

informal consultation, pursuant to
section 7 of the Endangered Species Act
and section 106 of the National Historic
Preservation Act.

m. Public Service Company of New
Hampshire filed a Pre-Application
Document (PAD); including a proposed
process plan and schedule with the
Commission, pursuant to 18 CFR 5.6 of
the Commission’s regulations.

n. Copies of the PAD and Scoping
Document 1 (SD1) are available for
review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site (http://
www.ferc.gov), using the “eLibrary”
link. Enter the docket number,
excluding the last three digits in the
docket number field to access the
document. For assistance, contact FERC
Online Support at
FERCONIineSupport@ferc.gov or toll
free at 1-866—208-3676, of for TTY,
(202) 502—-8659. A copy is also available
for inspection and reproduction at the
address in paragraph h.

Register online at http://ferc.gov/
esubscribenow.htm to be notified via e-
mail of new filing and issuances related
to this or other pending projects. For
assistance, contact FERC Online
Support.

o. With this notice, we are soliciting
comments on the PAD and SD1 as well
as study requests. All comments on the
PAD and SD1, and study requests
should be sent to the address above in
paragraph h. In addition, all comments
on the PAD and SD1, study requests,
requests for cooperating agency status,
and all communications to Commission
staff related to the merits of the
potential application (original and eight
copies) must be filed with the
Commission at the following address:
Magalie R. Salas, Secretary, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426.
All filings with the Commission must
include on the first page, the project
name (Canaan Hydroelectric Project)
and number (P-7528-004), and bear the
heading “Comments on Pre-Application
Document,” “Study Requests,”
“Comments on Scoping Document 1,”
“Request for Cooperating Agency
Status,” or “Communications to and
from Commission Staff.” Any
individual or entity interested in
submitting study requests, commenting
on the PAD or SD1, and any agency
requesting cooperating status must do so
by October 22, 2004.

Comments on the PAD and SD1,
study requests, requests for cooperating
agency status, and other permissible
forms of communications with the
Commission may be filed electronically
via the Internet in lieu of paper. The

Commission strongly encourages
electronic filings. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site (http://
www.ferc.gov) under the “e-filing” link.
p- At this time, Commission staff
intends to prepare a single
Environmental Assessment for the
project, in accordance with the National
Environmental Policy Act.

Scoping Meetings

We will hold two scoping meetings at
the times and places noted below. The
daytime meeting will focus on resource
agency, Indian tribes, and non-
governmental organization concerns,
while the evening meeting is primarily
for receiving input from the public. We
invite all interested individuals,
organizations, and agencies to attend
one or both of the meetings, and to
assist staff in identifying particular
study needs, as well as the scope of
environmental issues to be addressed in
the environmental document. The times
and locations of these meetings are as
follows:

Daytime Scoping Meeting

Date and Time: Monday, September
20, 9:30 a.m. (EST).

Location: PSNH 5 Rivers Auditorium,
PSNH’s Energy Park Corporate
Headquarters, 780 North Commercial
Street, Manchester, New Hampshire.

For Directions: Please call Mr. James
Kearns of PSNH at (603) 634—2936.

Evening Scoping Meeting

Date and Time: Tuesday, September
21, 7:00 p.m. (EST).

Location: Canaan Schools, Elementary
Building Multipurpose Room (cafeteria),
99 School Street, Canaan, Vermont.

For Directions: Please call the Canaan
Schools at (802) 266—8910.

Scoping Document 1 (SD1), which
outlines the subject areas to be
addressed in the environmental
document, has been mailed to the
individuals and entities on the
Commission’s mailing list. Copies of
SD1 will be available at the scoping
meetings, or may be viewed on the web
at http://www.ferc.gov, using the
“eLibrary” link. Fol