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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 03—109-2]

Imported Fire Ant; Additions to
Quarantined Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the imported fire ant
regulations by designating as
quarantined areas all or portions of 20
counties in North Carolina and
restricting the interstate movement of
regulated articles from those areas. The
interim rule was necessary to prevent
the artificial spread of the imported fire
ant to noninfested areas of the United
States.

EFFECTIVE DATE: The interim rule
became effective on April 29, 2004

FOR FURTHER INFORMATION CONTACT: Mr.
Charles L. Brown, Imported Fire Ant
Quarantine Program Manager, PPQ,
APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1231; (301) 734—
8247.

SUPPLEMENTARY INFORMATION:
Background

The imported fire ant regulations
(contained in 7 CFR 301.81 through 7
CFR 301.81-10 and referred to below as
the regulations) quarantine infested
States or infested areas within States
and restrict the interstate movement of
regulated articles to prevent the
artificial spread of the imported fire ant.

In an interim rule effective and
published in the Federal Register on
April 29, 2004 (69 FR 23415-23417,

Docket No. 03—109-1), we amended the
regulations in § 301.81-3(e) by
designating as quarantined areas all or
portions of 20 counties in North
Carolina.

Comments on the interim rule were
required to be received on or before June
28, 2004. We did not receive any
comments. Therefore, for the reasons
given in the interim rule, we are
adopting the interim rule as a final rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12988, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived its
review under Executive Order 12866.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

m Accordingly, we are adopting as a final
rule, without change, the interim rule
that amended 7 CFR part 301 and that
was published at 69 FR 23415-23417 on
April 29, 2004.

Authority: 7 U.S.C. 7701-7772; 7 CFR 2.22,
2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title II, Pub. L. 106—113, 113 Stat.
1501A—293; sections 301.75—15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.
L. 106—-224, 114 Stat. 400 (7 U.S.C. 1421
note).

Done in Washington, DC, this 19th day of
July 2004.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04-16816 Filed 7—22—-04; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 522 and 556

New Animal Drugs; Ceftiofur

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an new animal drug
application (NADA) filed by Pharmacia
& Upjohn Co. The NADA provides for
veterinary prescription use of ceftiofur
crystalline free acid suspension in
swine, by intramuscular injection, for
the treatment of swine respiratory
disease (SRD).

DATES: This rule is effective July 23,
2004.

FOR FURTHER INFORMATION CONTACT: Joan
C. Gotthardt, Center for Veterinary
Medicine (HFV-130), Food and Drug
Administration, 7500 Standish PL.,
Rockville, MD 20855, 301-827-7571, e-
mail: joan.gotthardt@fda.gov.
SUPPLEMENTARY INFORMATION: Pharmacia
& Upjohn Co., 7000 Portage Rd.,
Kalamazoo, MI 49001-0199, filed
NADA 141-235 for EXCEDE (ceftiofur
crystalline free acid) for Swine Sterile
Suspension. The NADA provides for the
veterinary prescription use of ceftiofur
crystalline free acid suspension in
swine, by intramuscular injection, for
the treatment of SRD associated with
Actinobacillus pleuropneumoniae,
Pasteurella multocida, Haemophilus
parasuis, and Streptococcus suis. The
application is approved as June 18,
2004, and the regulations are amended
in 21 CFR 522.315 and 556.113 to reflect
the approval. The basis of approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(ii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(ii)), this
approval qualifies for 3 years of
marketing exclusivity beginning June
18, 2004.

The agency has determined under 21
CFR 25.33(d)(5) that this action is of a
type that does not individually or
cumulatively have a significant effect on



43892

Federal Register/Vol.

69, No. 141/Friday, July 23, 2004/Rules and Regulations

the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule““in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects

21 CFR Part 522
Animal drugs.

21 CFR Part 556

Animal drugs, Foods.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
parts 522 and 556 are amended as
follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2. Section 522.315 is amended by
revising paragraphs (a) and (d) to read as
follows:

§522.315 Ceftiofur crystalline free acid.
(a) Specifications—(1) Each milliliter
(mL) of suspension contains 100
milligrams (mg) ceftiofur equivalents
(CE).
(2) Each mL of suspension contains
200 mg CE.

* * * * *

(d) Conditions of use—(1) Swine. The
formulation described in paragraph
(a)(1) of this section is used as follows:

(i) Amount. 5.0 mg CE per kilogram
(kg) of body weight by intramuscular
injection in the postauricular region of
the neck.

(ii) Indications for use. For the
treatment of swine respiratory disease
(SRD) associated with Actinobacillus
pleuropneumoniae, Pasteurella
multocida, Haemophilus parasuis, and
Streptococcus suis.

(iii) Limitations. Federal law restricts
this drug to use by or on the order of
a licensed veterinarian. Following label
use as a single treatment, a 14-day
preslaughter withdrawal period is
required.

(2) Cattle. The formulation described
in paragraph (a)(2) of this section is
used as follows:

(i) Amount. 6.6 mg CE per kg of body
weight by a single, subcutaneous

injection in the middle third of the
posterior aspect of the ear.

(i) Indications for use. For the
treatment of bovine respiratory disease
(BRD), shipping fever, pneumonia)
associated with Mannheimia
haemolytica, Pasteurella multocida, and
Haemophilus somnus. For the control of
respiratory disease in cattle at high risk
of developing BRD associated with M.
haemolytica, P. multocida, and H.
somnus.

(iii) Limitations. Federal law restricts
this drug to use by or on the order of
a licensed veterinarian. A withdrawal
period has not been established in
preruminating calves. Do not use in
calves to be processed for veal.

PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS
IN FOOD

m 3. The authority citation for 21 CFR
part 556 continues to read as follows:

Authority: 21 U.S.C. 342, 360b, 371.

m 4. Section 556.113 is amended in
paragraph (b)(1) by removing “Swine,
poultry,” and by adding in its place
“Poultry”’; by redesignating paragraph
(b)(2) as paragraph (b)(3); by adding new
paragraph (b)(2); and by revising newly
redesignated paragraph (b)(3) to read as
follows:

§556.113 Ceftiofur.

(b) * % %

(2) Swine. The tolerances for
desfuroylceftiofur (marker residue) are:
(i) Kidney (target tissue). 0.25 parts

per million (ppm).
(ii)Liver. 3 ppm.
(iii) Muscle. 2 ppm.
(3) Cattle. The tolerances for
desfuroylceftiofur (marker residue) are:
(i) Kidney (target tissue). 8 ppm.

ii) Liver. 2 ppm.

iii)Muscle. 1 ppm.

iv) Injection site muscle. 166 ppm.
v) Milk. 0.1 ppm.

Dated: July 13, 2004.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 04-16760 Filed 7—22-04; 8:45 am]|
BILLING CODE 4160-01-S
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DEPARTMENT OF JUSTICE

Federal Bureau of Investigation

28 CFR Part 25
[FBI 108F; AG Order No. 2727-2004]

RIN 1110-AA07

National Instant Criminal Background
Check System Regulation

AGENCY: Federal Bureau of
Investigation, Department of Justice.

ACTION: Final rule.

SUMMARY: The United States Department
of Justice (‘“‘the Department”) is
publishing a final rule amending the
regulations implementing the National
Instant Criminal Background Check
System (“NICS”) pursuant to the Brady
Handgun Violence Prevention Act
(“Brady Act”).

EFFECTIVE DATES: The effective date for
the final rule is July 20, 2004.

FOR FURTHER INFORMATION CONTACT:
Eugene Donaldson, Federal Bureau of
Investigation, National Instant Criminal
Background Check System (NICS)
Section, Module A-3, 1000 Custer
Hollow Road, Clarksburg, West Virginia
26306-0147, (304) 625-3500.

SUPPLEMENTARY INFORMATION: This
notice finalizes the rule proposed in the
Federal Register on July 6, 2001 (66 FR
35567). The Federal Bureau of
Investigation (“FBI’’) accepted
comments on the proposed rule from
interested parties until October 22,
2001, and 1,164 comments were
received. With the exception of certain
changes explained below, the proposed
rule is adopted as final.

Significant Comments or Changes:

The Department on July 6, 2001,
published a notice of five proposals for
changes in the regulations governing the
NICS. The changes relate to the amount
of time that the NICS retains
information about approved firearm
transfers in the system’s chronological
log of background check transactions
(““Audit Log”’) and the manner in which
that information may be used to audit
the use and performance of the NICS.
The proposed changes sought to balance
the Brady Act’s mandate that the
Department protect legitimate privacy
interests of law-abiding firearm
transferees and the Department’s
obligation to enforce the Brady Act and
the rest of the Gun Control Act and
prevent prohibited persons from
receiving firearms.

The comments about each of the five
proposals are addressed below.
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1. Proposal #1: Prompt Destruction of
Records of Allowed Transactions

(§25.9(b)(1), (2) and (3))

The majority of the comments
received addressed the proposal that
would require information relating to
allowed firearm transfers, other than the
NICS Transaction Number (NTN) and
the date the number was assigned, to be
destroyed before the beginning of the
next day of NICS operations. The NICS
regulations currently require destruction
of this information within 90 days of the
system allowing a transaction. 28 CFR
25.9(b)(1).

Since the closing of the comment
period, Congress passed, and the
President signed into law, a requirement
that addresses the time within which
the NICS is required to destroy certain
information in the records of allowed
transactions. Section 617 of Pub. L. No.
108-199, the Consolidated
Appropriations Act, 2004 (or
“Omnibus”), requires the NICS to
destroy “any identifying information
submitted by or on behalf of any person
who has been determined not to be
prohibited from possessing or receiving
a firearm no more than 24 hours after
the system advises a Federal firearms
licensee that possession or receipt of a
firearm by the prospective transferee
would not violate subsection (g) or (n)
of section 922 of title 18, United States
Code, or State law.” Section 617 of the
Omnibus bill becomes effective on July
21, 2004, 180 days after January 23,
2004, the date the Omnibus bill was
signed into law.

For this reason, proposal #1 has been
superseded by a legislative enactment
setting a limit on how long the NICS
may retain certain information on
allowed transactions. The final rule has
been revised to conform to the 24-hour
record retention provision in the
Omnibus bill. However, because many
of the comments on proposal #1 raised
questions about the effect of the
shortened retention period on the
operation of the NICS, we discuss those
comments below to explain how the
NICS will operate under the Omnibus
provision and continue to enforce
relevant Federal laws effectively.

Commenters questioned whether the
FBI could audit system performance
adequately when the retention period
for most information relating to
approved transfers is less than 24 hours.
The FBI uses information currently
retained in the Audit Log to ensure
quality performance from the NICS
employees and the operators at the
contract Call Centers who take
transferee information from Federal
Firearms Licensees (“FFLs”). The FBI’s

procedure for these audits under the
existing regulations is to review a
sample of decisions (“proceed,”
“denied,” and “open’’) made by NICS
employees and of entries by Call Center
operators of transferee information. If an
erroneous decision to allow a firearm
transfer is detected during the audit, the
FBI seeks to rectify the mistake by
referring the case to the Bureau of
Alcohol, Tobacco, Firearms, and
Explosives (“ATF”) for retrieval of the
firearm. In addition, retraining may be
given to the employees involved or all
employees relating to the issues raised
by the error to prevent similar mistakes.

Under the Omnibus 24-hour
destruction provision, this same
auditing function will be performed
soon after the transaction is processed
by the NICS. This change, from the
current review process (which in some
instances may be performed as late as 75
days after an initial decision was made)
to a process where reviews are
performed within 24 hours after an FFL
is advised of a ““proceed” response
(“real time” audits), can be done
without any change in the number of
transactions audited and the level of
confidence underlying the audits. The
FBI has determined that, after the
proposed change, it can audit the same
percentage of employee “proceed”
decisions and Call Center entries as it
currently reviews. Furthermore, the FBI
has determined that, under the new
audit procedures, it can attain the same
confidence level in the audit results that
is achieved under the current post-
decision review of proceed records
retained for 90 calendar days. The FBI
will perform these reviews to
accommodate all hours and days of
operation. These reviews will include
audits of the procedures through which
the NICS ensures that aliens who are
illegally or unlawfully in the United
States or who are non-immigrant aliens
do not receive firearms as prohibited by
the Gun Control Act. See 18 U.S.C.
922(g)(5). The Department is working
toward providing the necessary staffing
resources for these “real time” reviews
and will coordinate with the FBI to
ensure adequate resources for this
function.

The Department believes that these
“real time” quality assurance audits,
performed either before or within a few
hours (less than 24 hours, at the
outermost) after eligibility decisions are
communicated to the FFL, will ensure
that the reliability and accuracy of the
NICS is maintained. Contemporaneous
reviews may prevent a firearm from
being erroneously transferred to a
prohibited individual. Reviews
performed within 24 hours of advising

an FFL of a proceed response will, in
cases of erroneous proceed decisions
discovered by the audit, permit
immediate referral of any firearm
retrievals to ATF. In addition, the
institution of any corrective training
promptly after the error will prevent the
repetition of errors that might occur
where reviews are conducted much
later, as they are under the current 90-
day retention policy.

One comment observed that because
the NICS has cases in which it cannot
make a determination within three
business days as to whether a potential
transferee is disqualified, it cannot both
make a determination and evaluate the
accuracy of the determination within
one business day. These cases, however,
are not covered by the Omnibus 24-hour
destruction provision. The NICS cannot
in some cases reach a final
determination within three business
days because relevant information is
missing from the automated record
system and must be obtained from other
sources. As discussed below, the final
rule defines these cases as “open”
responses and allows the NICS to retain
information about them until a
“proceed” determination is reached or
for not more than 90 days, so that if
records are returned to the NICS within
that time showing that the transfer
should have been denied, the case can
be referred for a firearm retrieval. When
there are no missing records, employees
are able to make their determinations
quite quickly, usually within a matter of
minutes. Reviewing these
determinations within 24 hours after
they are made is both feasible and
preferable to the current system of
review.

The FBI also uses information on
approved transactions to audit the data
processing algorithm that matches
system records to the transferee
information submitted for the NICS
check. These audits will be unaffected
by the Omnibus provision because, in
2001, the FBI began performing the
algorithm audits daily.

Some commenters contended that the
new proposed retention period is
inconsistent with the Department’s
earlier comment that 90 days was “the
shortest practicable period of time for
retaining records of allowed transfers
that would permit the performance of
basic security audits of the NICS.” 64
FR 10264. That statement, however,
pertains to the process of post-decision
reviews currently in effect and not the
real-time auditing process that will be
implemented under the Omnibus
provision.

The current NICS audit process, based
on post-decision reviews, is similar to
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the FBI’s audit procedures for its
National Crime Information Center
(“NCIC”). In auditing the NCIC, the FBI
reviews historical data periodically to
ensure that law enforcement agencies
are accessing the NCIC only for
authorized purposes. NCIC users are
typically subject to such audits once
every three years. There is greater need
to audit the NICS promptly, however,
because NICS employees are constantly
interpreting records, applying state and
federal law, and deciding whether
persons are eligible to possess or receive
a firearm. Five years of operating the
NICS have given the FBI sufficient
experience in managing the system to
implement the real-time quality reviews
that will begin once the Omnibus 24-
hour destruction requirement becomes
effective.

One comment suggested that the new
retention period will hamper the ability
of the NICS to develop and analyze
statistical information about the
system’s use and performance. The FBI
has determined that, although under the
new period it may not have as much
flexibility in doing so, it will be able to
continue to develop needed statistical
data about the system’s performance
under the new retention period by
making statistical data runs on a daily
basis (before the beginning of the next
day of NICS operations) instead of doing
so on a weekly or monthly basis.

Another comment questioned the
FBI’s legal authority to retain more
complex statistical data. The
Department interprets the provision of
the Brady Act requiring the destruction
of “all records of the system relating to
the person or the transfer,” 18 U.S.C.
922(t)(2)(C), as referring only to records
that contain specific information about
individual transfers. In addition, as
discussed below, the Omnibus
provision requires the destruction of
“any identifying information submitted
by or on behalf of” an approved
purchaser. The Department believes,
therefore, that the NICS may develop
and retain information about the
system’s performance that does not
contain such identifying information.
Examples include but are not limited to
the gross number of checks processed,
the numbers of checks performed for
handgun and long gun transfers, and the
numbers for the different types of
system responses given to FFLs (in the
aggregate and by individual FFLs).

The Department interprets section 617
of the Omnibus bill as being consistent
with this reading of the Brady Act.
Therefore, when the provision becomes
effective, the FBI will continue to retain
for not more than 90 days non-
identifying data associated with

transactions such as the FFL number, as
well as the NTN and date (which are
retained indefinitely), for all
transactions in the NICS Audit Log. In
addition, when asking an agency for
information in connection with a NICS
check, the NICS will provide the NTN,
which the agency can reference in any
response to the NICS. By retaining the
FFL and NTN numbers for up to 90
days, the FBI will be able to trace the
transaction back to the FFL if
prohibiting information is provided by
an agency more than 24 hours after the
NICS issued a Aproceed@ response.
FFLs are required to record the NTN on
the Firearms Transaction Record (ATF
Form 4473) and must keep those forms
for 20 years if the firearm is transferred.
27 CFR 478.129(b). As a result, the FBI
will retain the ability to refer the case
to ATF for the retrieval of the
erroneously transferred firearm and any
other firearms illegally possessed by the
prohibited person. This practice will
ensure that firearm retrievals can
continue under the language in the
Omnibus bill.

This continued retention of the FFL
number is possible because the
Department believes that the text of the
Omnibus provision only requires the
destruction within 24 hours of
“identifying information submitted by
or on behalf of”” the approved purchaser.
The statute is most naturally read to
equate “identifying information” with
information identifying the prospective
transferee, rather than information that
identifies anyone or anything. The FFL
number does not identify the
prospective transferee. Additionally, the
phrase “identifying information
submitted by or on behalf of” a
transferee is best read to encompass
information in the NICS records
provided by the transferee—either
directly (“submitted by [the
transferee]”), or indirectly through a
surrogate, such as the FFL (“submitted
on behalf of [the transferee]’’). Even
though an FFL must submit its FFL
number to the NICS before any firearm
transfer may be authorized, this number
is most naturally characterized not to
constitute information “submitted by or
on behalf of”’ a transferee because the
transferee plays no role in providing it
to the NICS.

To be clear, the Omnibus provision’s
24-hour record destruction requirement
applies only to transactions in which
the NICS has affirmatively determined
that possession or receipt of a firearm by
the purchaser would not violate 18
U.S.C. 922(g) or (n) or state law and has
so “advised” the FFL, i.e. has provided
the FFL with a “proceed” response.
Section 617 is not applicable to

“denied” or “‘open” transactions. In the
case of denied transactions, records are
retained indefinitely. Furthermore, as
discussed below, the FBI will also
continue to be able to retain for up to
not more than 90 days (as it does under
current law) information on “open”
transactions—i.e., where the NICS has
not yet provided a “proceed” or “deny”’
response because it has not received
definitive information about the status
of a prospective gun buyer’s record (e.g.,
a missing arrest disposition). If
prohibiting information is received
within 90 days, continued retention of
such records will allow the FBI to
change an open transaction to a
“denied” response and refer the case to
ATF for a firearm retrieval if the firearm
has been transferred by the FFL (as
allowed under the Brady Act when the
FFL has not received within three
business days a response on whether the
transfer is lawful).

Some commenters were concerned
that the proposed rule could interfere
with the retention of information about
proceed transactions by Point of Contact
states (“POCs”). Under the existing
NICS regulations, 28 CFR 25.9(d), POCs
are required to destroy information
about allowed transfers that are not part
of ““a record system created and
maintained pursuant to independent
state law regarding firearm
transactions.” See also 63 FR 58311.
The FBI has advised POCs that if they
do not have such state authority they
must observe the same retention period
for allowed transfers as the FBI under
§ 25.9(b). Thus, POCs that do not have
the specified state authority will be
required to reduce their retention period
to conform to the new period that the
FBI will observe, pursuant to the
Omnibus provision, upon the effective
date of this rule. However, POCs that
have state authority to retain this
information may continue to do so, and
such authority is not affected by this
regulatory change.

Some commenters suggested that
reducing the retention period to less
than 24 hours will prevent the
identification of unlawful firearm
transactions involving straw purchases
or the use of false identification. A
“straw purchase” occurs when the
actual purchaser of a firearm uses
another person, the “straw purchaser,”
to execute the paperwork necessary to
purchase a firearm from an FFL. The
straw purchaser violates the law by
making a false statement with respect to
information required to be kept in the
FFL’s records. Straw purchases are most
often detected by the NICS when an FFL
informs a NICS examiner that one
person is buying a firearm for another
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person, such as a friend or family
member who recently has been denied.
The transactions usually occur on the
same operational day and frequently
only minutes apart. Under the current
regulation (§ 25.9(b)(2)), when such
transactions are identified, the proceed
information is maintained by the NICS
and referred to ATF for investigation
where doing so is necessary to pursue
an identified case of “misuse of the
system.”

The requirement to destroy
information about allowed transfers
within 24 hours after the FFL has been
notified of the approval will not
interfere with these cases continuing to
come to the attention of the NICS. To
conform to the requirement of section
617 of the Omnibus, however,

§ 25.9(b)(2) has been revised in the final
rule to provide that information in the
NICS Audit Log, including information
not yet destroyed under the 24-hour
destruction requirement, that indicates,
either on its face or in conjunction with
other information, a violation or
potential violation of law or regulation
may be shared by the FBI with
appropriate authorities responsible for
investigating, prosecuting, or enforcing
such law or regulation. This change is
consistent with Routine Use C in the
NICS Privacy Act Notice, which
provides that: If, during the course of
any activity or operation of the system
authorized by the regulations governing
the system (28 CFR, part 25, subpart A),
any record is found by the system which
indicates, either on its face or in
conjunction with other information, a
violation or potential violation of law
(whether criminal or civil) and/or
regulation, the pertinent record may be
disclosed to the appropriate agency/
organization/task force (whether
Federal, State, local, joint, or tribal) and/
or to the appropriate foreign or
international agency/organization
charged with the responsibility of
investigating, prosecuting, and/or
enforcing such law or regulation * * *
63 FR 65226—27 (Nov. 25, 1998). This
provision in the final rule will continue
to allow the FBI and ATF to pursue
cases of suspected straw purchases, as
well as other potential violations of law
or regulation, that come to the FBI's
attention while operating the system.
Where a potential straw purchase comes
to the attention of the FBI while
processing a NICS check within 24
hours after a dealer is advised of a
proceed determination, this provision in
the regulation will authorize the FBI to
provide records of the approved transfer
to ATF before the identifying
information in records in the NICS

Audit Log must be destroyed as required
by the Omnibus provision.

In addition, the NICS does not destroy
records of denials. A NICS employee
verifies the potential straw purchase
case by referring back to an earlier
“denied” response, not an earlier
“proceed” response. For that reason,
information about allowed transfers in
the Audit Log is not used to track lawful
transferees to see whether they might be
engaged in a straw purchase. Straw
purchases by persons with last names
different from the ones of persons that
later receive the firearm would not be
detectable by a review of the Audit Log,
regardless of whether the information
contained therein is kept for one day or
90 days.

The change required by the Omnibus
provision does not affect the ability of
law enforcement to detect or prosecute
the use of false identification by
prospective firearm purchasers. The
NICS runs the name and identifying
information that the FFL sends to the
system based on the identification
documents presented by the buyer. The
FFL is responsible for examining the
identification documents, and the NICS
has no means by which it can validate
the identification presented. Thus, the
change in the retention period of
information about allowed transfers has
no relevance to the system’s ability (or
inability) to validate a buyer’s
identification. One comment suggested
that a purchaser using a false identity
could be detected by reviewing the
Audit Log for a pattern of purchases that
could trigger an investigation to uncover
possible gun trafficking. The
Department’s position since the NICS
began operating is that such use of the
Audit Log is not authorized by the
Brady Act and the NICS regulations,
both of which prohibit the use of the
NICS to establish a system of firearm
registration relating to lawful gun
purchases; the Audit Log, therefore, is
not used to track purchases by lawful
gun buyers, even though doing so could
potentially identify purchase patterns
suggesting possible cases of gun
trafficking.

One comment observed that the
proposed change would prevent the
NICS from referring a “proceed”
transaction for a firearm retrieval when
a disqualifying record is subsequently
entered into the system. The comment
indicated that this would allow a
prohibited buyer to “‘beat the clock”” and
buy a firearm after he or she becomes
disqualified but before his or her
disqualifying record is entered into the
system. The NICS, however, does not
currently have a process for
automatically comparing new criminal

history or other disqualifying
information received by the FBI against
proceed transactions in the Audit Log.
As noted above, under the final rule the
system will list as “open” the cases in
which the system has hit on a
potentially disqualifying record but has
not obtained definitive information on
whether the person is disqualified.
Examples of such cases include
transactions where a record is found of
an arrest for a disqualifying offense
without information about the final
disposition or where a record is found
of a conviction of a violent
misdemeanor without information on
whether there is a domestic relationship
that would make the offense a
disqualifying misdemeanor crime of
domestic violence. Records on these
open transactions will be kept for not
more than 90 days to allow for referral
of the case for firearm retrieval in the
event disqualifying information is
received within that time.

Many commenters argued that the
Brady Act and the Firearms Owners’
Protection Act require immediate
destruction of NICS records upon
communicating the proceed decision to
the FFL, and that any retention of
information on approved transfers
violates the provisions of federal law
prohibiting the establishment of a
federal firearms registry. The United
States Court of Appeals for the District
of Columbia Circuit rejected this
argument in National Rifle Ass’n of
America, Inc. v. Reno, 216 F.3d 122
(D.C. Cir. 2000), cert. denied sub nom.
National Rifle Ass’n of America, Inc. v.
Ashcroft, 533 U.S. 928 (2001). That
decision affirmed the Attorney General’s
discretion to allow the NICS to keep
information about allowed firearm
transfers for a limited period of time for
the limited purpose of conducting
audits of the use and performance of the
system. See National Rifle Ass’n of
America, Inc. v. Reno, 216 F.3d at 137—
38, quoting 66 FR 58304 (Oct. 30, 1998).
Such discretion perforce extends to the
changes effected by this rule, which
requires much more prompt destruction
of the information than do the
regulations it amends. Moreover, by
specifying in section 617 of the
Omnibus bill the requirement for
destroying certain information in
records of allowed transfers not more
than 24 hours after an FFL is advised of
the determination, Congress has
specifically authorized retaining these
records for up to 24 hours.

Several comments questioned
whether records of allowed transfers
would be kept beyond the beginning of
the next day of NICS operations in
computer system backup tapes. The
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NICS currently maintains complete
backups of the last ten calendar days of
all data. The Omnibus provision
provides no exception to the
requirement for the destruction of the
identifying information about allowed
transactions within 24 hours of advising
the FFL of the “proceed” response. The
FBI will therefore revise its backup
procedures for NICS data to ensure that
the relevant data is destroyed within the
24-hour time frame.

Finally, the Department has
determined that the regulations should
more clearly distinguish between the
final rule’s use of the term “NICS
business day” and the term “business
day” as used elsewhere in the
regulations. The term ““business day” is
defined as “‘a 24-hour day (beginning at
12:01 a.m.) on which state offices are
open in the state in which the proposed
firearm transaction is to take place.”
Ordinarily, this excludes weekends and
all holidays on which state offices are
closed. In contrast, the FBI NICS Section
operates every day of the year during
the hours of 8 a.m. to 1 a.m. eastern
time, with the exception of Christmas
Day. Therefore, in § 25.9(b)(1)(iii), the
final rule substitutes the term “NICS
operational day” for the term “NICS
business day.” “NICS operational day”
is defined to mean “the period during
which the FBI NICS Operations Center
has its daily regular business hours.” In
conjunction with this change, the term
“NICS Operations Center regular
business hours” has been removed from
the regulations. This term was defined
as 9 a.m. to 2 a.m. eastern time. Shortly
after the FBI NICS Operations Center
began operating, however, it established
business hours of 8 a.m. to 1 a.m.
eastern time. The definition of “NICS
Operations Center regular business
hours” is being removed so that an
amendment to the rule is not required
in the event of future changes in those
hours. The FBI NICS Section will keep
POCS and FFLs informed of any
changes in its daily regular business
hours.

2. Proposal #2: Individual FFL Audit
Logs (§ 25.9(b)(4))

The Department proposed to create
Individual FFL Audit Logs upon prior
written request from ATF for use in
connection with ATF’s inspections of
FFL records. With the exception of
denied transactions, the Individual FFL
Audit Logs may contain only non-
identifying information for each
transaction. All information concerning
denied transactions may be included in
the Individual FFL Audit Logs. The FBI
will create Individual FFL Audit Logs
for the transactions processed by the

FBI's NICS Operations Center. The
Department expects the POC states to
work with the FBI and ATF to ensure
that such Logs will also be available to
ATF for use in its inspections of FFLs
in the POC states. The final rule
provides: “The FBI will provide POC
states the means to provide to the FBI
information that will allow the FBI to
generate Individual FFL Audit Logs in
connection with ATF inspections of
FFLs in POC states. POC states that elect
not to have the FBI generate Individual
FFL Audit Logs for FFLs in their states
must develop a means by which the
POC will provide such Logs to ATF.”

In the final rule, the Department has
dropped the requirement that ATF
destroy all records of allowed transfers
and open transactions within 90 days of
the date on which the Individual FFL
Audit Log was created. The Department
concluded that the proposed rule’s
requirement that ATF destroy this
information and certify its destruction is
not required by law and would create an
unnecessary administrative burden. In
addition, to give ATF the flexibility to
obtain information covering a longer
period of transactions for use in its
inspections of FFLs, the final rule
allows the Individual FFL Audit Logs to
contain up to 60 days, as opposed to the
proposed 30 days, worth of allowed and
open transfer records originating from
the inspected FFL.

Several comments on this proposal
suggested that giving ATF only the NTN
and date of inquiry on allowed transfers
limits the utility of these logs in ATF
inspections of FFLs. The Department
notes that the Individual FFL Audit
Logs will allow ATF to review dealer
records in several ways that will deter
FFL misuse of the NICS. First, by
comparing the NTN issued by the NICS
to the NTN recorded on the ATF Form
4473, ATF can deter FFLs from
falsifying NTNs to conceal the fact that
they did not request a NICS check on a
transfer and detect any FFLs who have
made such falsifications. Second, by
comparing the number of NICS checks
requested by an FFL during the 60-day
period to the number of Forms 4473 that
the FFL has for the same period, ATF
will be able to ensure that for every
NICS check there is a corresponding
Form 4473. When there are more NICS
checks than there are Forms 4473, ATF
will determine whether the FFL was
running unauthorized NICS checks
unrelated to firearm transfers. When
there are fewer NICS checks than there
are Forms 4473, ATF can investigate
whether the FFL was transferring
firearms without the required NICS
check. In addition to using the 60 days
of data in the Individual FFL Audit logs

to detect these discrepancies, ATF can
use statistical data that the FBI develops
covering a longer period of time on the
gross number of checks by the FFL and
the gross number of responses by type
given by the system (‘“proceed,”
“denied,” or “open”). Since all checks
must have a corresponding Form 4473,
if such forms are missing, then possible
NICS checks for improper purposes may
be detected. These reviews by ATF will
deter dealers from avoiding NICS checks
or running unauthorized NICS checks
and violating the right to privacy of
persons subject to such checks.

Other comments indicated that
limiting the information about allowed
transfers in the Individual FFL Audit
Logs will prevent ATF from discovering
certain types of dealer misuse of the
NICS. As noted above, this information
will continue to allow ATF to check for
fictitious NTNs and discrepancies
between the number of checks and the
number of Forms 4473. It is true,
however, that when the 24-hour
destruction requirement in the Omnibus
bill is implemented, ATF inspectors
will no longer be able to compare the
information on the 4473 on proceeded
firearm transactions with the
information sent to the NICS to
determine if an FFL sent the system
different information to avoid the
background check on the actual buyer.
To date, however, ATF has not found
such activity to be a problem. ATF
believes that, in any event, it will be
able to deter FFLs from deliberately
sending the NICS information different
from what is on the Form 4473 by
conducting, as part of its inspections,
NICS rechecks on a sample of proceeded
transactions to see if the NICS would
give the same “‘proceed” response as of
the date of the original transaction. The
FBI has also developed a new tool, the
NTN validator, which ATF will use to
detect fabricated NTNs.

To be sure, the fact that the FBI and
ATF were able to conduct comparisons
of identifying information from the
Form 4473 that was submitted to the
NICS may have had some deterrent
effect on dealers who would consider
abusing the system. The FBI and ATF,
however, will create a similar deterrent.
As mentioned above, ATF has the
authority to run NICS rechecks to see if
the NICS returns a ““denied” response
on a transfer the Form 4473 shows as
being allowed. The recheck determines
whether the person was prohibited
based on records showing the person’s
status at the time of the original check.
The NICS regulations grant ATF
authority to conduct NICS rechecks as
part of its inspection process under 28
CFR 25.6(j)(2), which permits ATF
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access to the NICS Index for civil and
criminal law enforcement purposes
under the Gun Control Act. ATF is also
authorized to receive information from
other databases checked by the NICS,
including the NCIG, the Interstate
Identification Index (“III”’), and Bureau
of Immigration and Customs
Enforcement, Department of Homeland
Security, databases. Any inconsistency
between a proceed on a Form 4473 and
a denied response on a recheck would
suggest that the dealer had sent the
NICS identifying information that
differs from that which appears on the
Form 4473. Upon the discovery of such
a discrepancy, ATF can do a larger
sample of rechecks to ascertain if there
is a pattern of abuse or initiate an
investigation of the FFL if warranted by
the facts. Moreover, the rechecks can be
done over a much longer period of time
than the 60 days of transactions it was
anticipated that ATF would review
using the information saved and shared
under the 90-day retention rule. Using
the recheck approach to auditing FFL
records of NICS checks increases the
probability of irregularities being
discovered because ATF can go back a
year or more in its recheck sample. The
Department has concluded that this
recheck process will provide a deterrent
to dealers who might consider
submitting false information to the
NICS, because sanctions for such misuse
include suspension of NICS privileges
and criminal prosecutions. In addition,
under the new rule, the FBI will
continue to be able to identify cases in
which FFLs, after receiving a denial on
a particular purchaser’s identifying
information, initiate one or more
subsequent checks with slight variations
of a name, date of birth, or social
security number. These cases usually
occur shortly after the initial denial or
delay and are verified by referring back
to the initial denied or open transaction.
Finally, traditional law enforcement
methods, such as undercover
investigations finding cases of dealers
submitting false information to the
NICS, can lead to prosecutions or
license revocations that will deter
dealers from engaging in such illegal
conduct.

Other comments argued that the
Brady Act does not allow the FBI to
retain information about the FFL
identification number (‘“FFL identifier”’)
or to transfer any information on
allowed transfers or open transactions to
ATF. The comments asserted that the
FBI can only keep the NTN and date
(without the associated FFL identifier)
and may only share that information
with ATF when there is a bona fide

criminal investigation. As noted above,
the Department’s authority to retain
information on allowed transfers,
including the FFL identifier number, in
the Audit Log for a limited time was
upheld in National Rifle Ass’n of
America, Inc. v. Reno, 216 F.3d 122
(D.C. Cir. 2000), cert. denied sub nom.
National Rifle Ass’n of America, Inc. v.
Ashcroft, 533 U.S. 928 (2001). Also, for
the reasons specified above, the
Department believes that the record-
destruction requirement in the Omnibus
bill only applies to the identifying
information submitted by or on behalf of
the prospective purchaser. Sharing FFL
identifiers with ATF in connection with
its inspections of FFLs facilitates
authorized audits of FFLs’ use of the
NICS.

3. Proposal #3: New Definition of
“Open” Transaction (§ 25.2)

Initially, the purpose of this proposal
was to create a separate category of
transactions called “unresolved.” In the
final rule, however, the name of the
category is changed from ‘“unresolved”
to “open.” “Open” transactions are
those non-canceled transactions where
the FFL has not yet been notified of the
final determination. In such cases,
additional information is needed before
the NICS examiner can verify whether a
“hit” in the database demonstrates that
the prospective purchaser is
disqualified from receiving a firearm
under state or federal law. Under the
final rule, the NICS will be able to
maintain records of open transactions
until either (1) a final determination on
the transaction is reached and has been
communicated to the FFL resulting in
the transaction status being changed to
a “proceed” (24-hour destruction) or a
“denied” (indefinite retention) status, or
(2) 90 days elapse from the date of
inquiry.

Currently, approximately 74 percent
of all transactions are completed
immediately and approximately 92
percent are completed while the FFL is
still on the telephone with the FBI NICS
Section. Therefore, open transactions
represent a very small percentage of all
calls to the NICS. Creating an “open”
category clarifies that the NICS can
retain, as discussed above, the
identifying information on such
transactions beyond the 24-hour
retention period for “proceed”
transactions so that employees can
complete research and analysis
necessary to achieve an accurate
determination. If the transaction’s status
is changed to “denied” within 90 days,
the NICS would be able to refer the
matter to ATF for a possible firearm

retrieval and retain the transaction
information indefinitely.

Several commenters raised the
concern that the creation of a new
“open”’ category would change the
statutory mandate in the Brady Act that
allows an FFL to transfer a firearm if the
NICS has not determined, within three
business days, that the transaction is
prohibited by law. However, the new
category of “open”” would not affect an
FFL’s ability to transfer or withhold a
firearm after three business days, but
would simply allow the NICS to keep
accurate records of the precise status of
NICS transactions. With this new
category of “open” transactions, the
NICS will more accurately reflect the
status of all transactions in the system,
track changes in their status, and update
its records accordingly.

The definition of “Delay” has been
amended to clarify that it means the
response given to the FFL indicating
that the transaction is in an “Open”
status and that more research is required
prior to a NICS “Proceed” or ‘“‘Denied”
response.

Finally, several comments stated that
the open category would be unnecessary
if the record systems checked by the
NICS had complete information. The
Department agrees that all levels of
government must continue to improve
the completeness of disposition
information in the criminal history
record system so that such information
can be available to the NICS without the
need for further research. As record
completeness improves, the number of
open transactions should decrease. The
Department is addressing the problem of
missing dispositions by making the
closing of such gaps a priority use of the
funding available to the states under the
National Criminal History Improvement
Program (“NCHIP”). It is expected,
however, that achieving improved
completeness will take additional time,
and that there will continue to be a need
for the NICS to have an “open” category
for the foreseeable future.

4. Proposal #4: Require POC States to
Transmit State Determinations to the
NICS (§ 25.6(h))

Under current § 25.6(h), POC states
are encouraged, but not required, to
transmit to the FBI determinations that
a background check indicates a firearm
transfer is denied. Unfortunately, most
POC states currently do not transmit
this information to the NICS. In order to
provide the NICS with complete
information about POC transactions, the
Notice of Proposed Rulemaking
contemplated that POC states would be
required to transmit all determination
information on all POC
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determinations—approved, open, and
denied—as soon as it is available.

A number of POC states and interest
groups commented that a requirement to
transmit information about all
determinations would overly and
unduly burden the POC states and the
NICS. In addition, they stated that POC
denial information is the most valuable
and necessary for the NICS to collect.
The 24-hour destruction requirement in
the Omnibus, however, makes it just as
important that the NICS have notice of
when a POC transaction is open,
because otherwise it will have to
assume the transaction has been
approved and destroy the transaction
information within 24 hours of the
initial check. This result will mean that
the NICS may not have information
about the transaction even though the
POC has not finished its review of or
made a final determination concerning
the open transaction. In turn, this would
cause certain inefficiencies in the
completion of POC checks, in some
cases requiring the POC to run an open
transaction a second time where the
information about the initial check has
been destroyed because the FBI is forced
to assume the transaction has been
proceeded.

In light of these comments and the
requirement of the Omnibus provision,
the Department has changed the final
rule to provide that POC states must
transmit electronic NICS transaction
determination messages to the FBI for
the following transactions: (1) Open
transactions that are not resolved before
the end of the operational day on which
the check is requested; (2) denied
transactions; (3) transactions reported to
NICS as open and later changed to
proceed; and (4) denied transactions
that have been overturned. The FBI will
provide POCs with an electronic
message capability to transmit this
information.

These electronic messages shall be
provided to the NICS immediately upon
communication of the POC
determination to the FFL. For open
transactions, the electronic messages
shall be communicated no later than the
end of the operational day on which the
check was initiated. The FBI will
assume that POC transactions that are
not identified as denied or open have
received a proceed response and will
accordingly destroy certain information
from those NICS records within 24
hours.

The FBI has already provided and
will continue to provide the POCs
guidance and support on the system
requirements for providing the NICS the
required information about transaction
status. In addition, the 2004 Program

Announcement for the National
Criminal History Improvement Program
(NCHIP), available on the website of the
Bureau of Justice Statistics, provides
that NCHIP funds are available to POC
states “‘to implement programming or
operational changes in records
management necessary to comply”” with
new NICS requirements for POC
participation resulting from the
Omnibus bill.

Receiving information about POC
denials will enable the FBI to refer all
denials, not just those made by the FBI
NICS Operations Center, to ATF for
investigation. Receiving notification of
open POC transactions will allow the
FBI to retain information about the POC
transaction for up to 90 days, or until
the transaction’s status is changed to
proceed before the expiration of 90
days, in the same way the FBI will
retain information about open
transactions handled by the FBI NICS
Section.

Several commenters were concerned
that the new POC requirement might
interfere with state record-retention
rules. These issues are addressed by the
current requirement in the NICS
regulations regarding record retention
by POC states. Specifically, 28 CFR
25.9(d) states:

(d) The following records of state and
local law enforcement units serving as
POCs will be subject to the Brady Act’s
requirements for destruction:

(1) All inquiry and response messages
(regardless of media) relating to the
initiation and result of a check of the
NICS that allows a transfer that are not
part of a record system created and
maintained pursuant to independent
state law regarding firearms
transactions; and

(2) All other records relating to the
person or the transfer created as a result
of a NICS check that are not part of a
record system created and maintained
pursuant to independent state law
regarding firearms transactions.

The Department gave the following
explanation of this section in the
Federal Register when the initial NICS
regulations were published on October
30, 1998: “Sections 25.9(d)(1) and (2) of
the final rule were revised to make it
clear that the referenced state records of
allowed transfers would not be subject
to the Brady Act record destruction
requirement if they are part of a record
system created and maintained pursuant
to independent state law regarding
firearms transfers. The reason for this
clarification is to avoid interfering with
state regulation of firearms. If a state is
performing a gun eligibility check under
state law, and state law requires or
allows the retention of the records of

those checks, the state’s retention of
records of the concurrent performance
of a NICS check would not add any
more information about gun ownership
than the state already retains under its
own law.” 63 FR 58304. The
Department does not believe that the
Omnibus 24-hour record destruction
provision affects this part of the NICS
regulation. The Omnibus provision
simply reduces the record retention
time for records subject to the Brady
Act’s record destruction requirement; it
does not expand the records that are
subject to the destruction requirement.

As noted above, however, POC states
that do not have a state law regarding
firearms transactions that requires or
allows the retention of the records of
gun eligibility checks must comply with
the same record destruction schedule
observed by the FBI. Therefore, to
ensure that the Department observes the
requirements of the Omnibus bill,
beginning July 21, 2004, such POC
states must destroy records relating to
allowed transfers, in accordance with 28
CFR 25.9(d), no more than 24 hours
after advising FFLs of proceed
determinations. Otherwise, NICS
transactions in those states will have to
be processed by the FBI to ensure
compliance with the Omnibus
provision.

5. Proposal #5: Voluntary Appeal File
(§25.10(g))

The final rule would permit lawful
transferees to request that the NICS
maintain information about themselves
in a Voluntary Appeal File, a separate
computer file that will be checked by
the NICS, so that the NICS will not
erroneously deny a firearm transfer in
the future. Persons who may request
that the NICS maintain information
about them to facilitate future firearms
transactions include lawful purchasers
who have been delayed or denied a
firearm transfer because they have a
name and date of birth similar to that of
a prohibited person. The NICS has the
authority to maintain such information
in order to reduce the number of
requests it receives for the reasons
underlying a delay or denial of a firearm
transfer and the number of unnecessary
appeals. Doing so will enhance the
service that NICS provides to FFLs and
lawful firearm transferees and help
fulfill the Brady Act’s goal of providing
an “instant” background check where
possible.

This provision would also avoid
erroneous denials or extended delays on
NICS checks of persons who were
convicted but have had their rights
restored or have obtained from ATF
relief from the firearm disability. Some
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commenters noted that some states
provide that the firearm privileges of
certain convicted persons are
automatically restored after the passage
of a set period of time. The commenters
asserted that use of the Voluntary
Appeal File should not be available to
persons receiving the restoration of their
rights because possession of a firearm by
such persons presents a threat to public
safety. Under certain conditions,
however, the Gun Control Act allows
individuals with otherwise
disqualifying convictions to possess and
receive firearms if their civil rights have
been restored. See 18 U.S.C. 921(a)(20)
and 921(a)(33)(B)(ii). The NICS is
required by law to recognize such
restorations of rights when determining
a person’s eligibility to obtain a firearm.
The Department, therefore, declines to
impose the suggested limitation on the
use of the Voluntary Appeal File.

At the suggestion of the FBI, the
Department amends this provision to
clarify that the FBI may remove a person
from the Voluntary Appeal File when
the FBI finds that a disqualifying record
has been created after the date of the
person’s entry into the file. Thus, the
following sentence is added to the end
of the new § 25.10(g): “If the FBI finds
a disqualifying record on the individual
after his or her entry into the Voluntary
Appeal File, the FBI may remove the
individual’s information from the file.”
The Department is also correcting an
error in the last sentence of this section
of the proposed rule, which used the
term ‘“Voluntary Audit Log” instead of
“Voluntary Appeal File.” That sentence
in the final rule reads: “However, the
FBI shall not be prohibited from
retaining such information contained in
the Voluntary Appeal File as long as
needed to pursue cases of identified
misuse of the system.”

6. Other Comments on the Proposed
Rule

One comment raised procedural
objections concerning the delays in the
effective date of the 90-day retention
rule published in January 2001. The
Department provided explanations for
the postponement of the effective date
when those actions were taken. See 66
FR 12854 (Mar. 1, 2001); 66 FR 22898
(May 3, 2001). Criticisms of those delays
are irrelevant to the lawfulness of the
process by which the current rule is
being promulgated.

7. Effective Dates

For the reasons specified below, the
effective date for this rule is July 20,
2004, the date of its signature. No later
than July 21, 2004, the FBI will
implement the 24-hour destruction

requirement in the Omnibus provision,
together with the associated changes to
the NICS quality review process, and
the creation of the “open” category
under proposal #3.

While the authority to provide ATF
with Individual FFL Audit Logs under
proposal #2 and to establish a Voluntary
Appeals File under proposal #5 is
effective as of July 20, 2004, the FBI will
not be able to implement those system
enhancements immediately. The FBI
will implement those enhancements as
soon after the effective date as
practicable.

No later than July 21, 2004, the FBI
will establish the capacity for POCs to
send to the NICS an electronic message
on the status of the specified

transactions as provided in proposal # 4.

Due to programming and other changes
that have to be made for certain states
to send the POC determination
messages, some POCs will not be able to
take advantage of this capacity on July
21, 2004. All POCs must, however,
continue to work with the FBI to satisfy
the final rule’s POC determination
message requirement.

Applicable Administrative Procedures
and Executive Orders

Administrative Procedure Act

The Department finds “good cause”
for exempting this rule from the
provision of the Administrative
Procedure Act providing for a delayed
effective date. 5 U.S.C. 553(d).
Consistent with section 617 of the
Omnibus bill, this rule must be in place
by July 21, 2004 to ensure continued
funding for the NICS system. Because it
would be contrary to the public interest
to have any interruption in this
program, which protects the public by
making it unlawful for felons and other
prohibited persons from receiving or
possessing firearms, this rule took effect
July 20, 2004, upon signature.

Regulatory Flexibility Analysis

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), has reviewed this final
rule and by approving it certifies that
this regulation will not have a
significant economic impact on a
substantial number of small entities.
Although many FFLs are small
businesses, they are not subject to any
additional burdens under the plan
adopted to audit their use of the NICS.
In addition, the rule will not have any
impact on an FFL'’s ability to contact the
NICS, nor will it result in any delay in
receiving responses from the NICS.

Executive Order 12866

The Department of Justice has drafted
this final rule in light of Executive
Order 12866, section 1(b), Principles of
Regulation. The Department of Justice
has determined that this rule is a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
and accordingly it has been reviewed by
the Office of Management and Budget
(“OMB”).

Executive Order 13132

This final rule will not have a
substantial direct effect on the states, on
the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. The states are not
required to act as POCs for the NICS, but
do so voluntarily. The FBI consults with
the state POCs on a regular basis about
NICS operational issues and has held
annual User conferences where POC
questions and concerns are addressed.
In addition, several POCs made
comments on the current proposed rule
and the rule has been modified to be
more flexible in light of the concerns
expressed by the POCs. For these
reasons, in accordance with Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Unfunded Mandates Reform Act

This final rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This final rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100,000,000 or
more, a major increase in costs or prices,
or have significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act of 1995

Information collection associated with
this regulation will be submitted to the
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Office of Management and Budget for
review under the provisions of the
Paperwork Reduction Act of 1995. The
OMB control number for this collection
is 1110-0035.

The proposed rule would have made
a condition of state participation in the
system as a POC the requirement to
transmit all determination information
to the NICS as soon as it is available to
the state, including determinations that
a firearm transfer may proceed, is
denied, or the check is open. While the
Department did not receive any
comments specifically addressing the
Paperwork Reduction Act, the FBI did
receive comments from POC states
addressing the burden and utility of the
proposed information collection. As
noted above, as a result of these
comments, the final rule eliminates the
requirement that POCs provide
transaction status information to the FBI
on approximately 74 percent of the
transactions, i.e. no information need be
submitted for transactions in which
POCs provide a “proceed’ response to
an FFL during the operational day on
which the check was requested. The
rule does require POCs to submit
transaction status information on: (1)
Open transactions that are not resolved
before the end of the operational day the
check is requested; (2) denied
transactions; (3) transactions reported to
NICS as open and later changed to
proceed; and (4) denied transactions
that have been overturned. As a result
of this change in the final rule, POCs
will only be required to submit
information on approximately twenty-
six percent of determinations.

The number of respondents that will
be affected by this information
collection will be 18, the number of
states that act as POCs for the NICS
(states that do NICS checks only in
connection with the issuance of firearm
permits are not considered POCs for
these purposes). The FBI estimates that
it will require one minute for each POC
state to send to the NICS the required
information in each POC determination
message. Collectively, the POCs conduct
approximately 4 million NICS checks
per year. Assuming a 74 percent
immediate proceed rate, the POCs will
have to send electronic messages with
the details of the transaction in only 26
percent of their determinations. Thus, it
is estimated that the total public burden
(in hours) associated with this
collection from the estimated 19
respondents is 17,333 hours in the first
year.

List of Subjects in 28 CFR Part 25

Administrative practice and
procedure, Computer technology,

Courts, Firearms, Law enforcement
officers, Penalties, Privacy, Reporting
and recordkeeping requirements,
Security measures,
Telecommunications.

m Accordingly, part 25 of title 28 of the
Code of Federal Regulations is amended
as follows:

PART 25—DEPARTMENT OF JUSTICE
INFORMATION SYSTEMS

m 1. The authority citation for Part 25
continues to read as follows:

Authority: Pub. L. 103-159, 107 Stat. 1536.

Subpart A—The National Instant
Criminal Background Check System

§25.2 [Amended]

m 2. Section 25.2 is amended:

m a. By revising the definition of
“Delayed” to read as follows:

* * * * *

Delayed means the response given to
the FFL indicating that the transaction
is in an “Open” status and that more
research is required prior to a NICS
“Proceed” or “Denied” response. A
“Delayed” response to the FFL indicates
that it would be unlawful to transfer the
firearm until receipt of a follow-up
“Proceed” response from the NICS or
the expiration of three business days,
whichever occurs first.

m b. By adding the following definitions:

NICS operational day means the
period during which the NICS
Operations Center has its daily regular
business hours.

* * * * *

Open means those non-canceled
transactions where the FFL has not been
notified of the final determination. In
cases of “open” responses, the NICS
continues researching potentially
prohibiting records regarding the
transferee and, if definitive information
is obtained, communicates to the FFL
the final determination that the check
resulted in a proceed or a deny. An
“open” response does not prohibit an
FFL from transferring a firearm after
three business days have elapsed since
the FFL provided to the system the
identifying information about the
prospective transferee.

* * * *
m c. By removing the following
definition:
* * * * *

NICS Operations Center’s regular
business hours means the hours of 9:00
a.m. to 2:00 a.m., Eastern Time, seven

days a week.
* * * * *

§25.6 [Amended]

m 3.In § 25.6, paragraph (h) is revised to
read as follows:
* * * * *

(h) POC Determination Messages.
POCs shall transmit electronic NICS
transaction determination messages to
the FBI for the following transactions:
open transactions that are not resolved
before the end of the operational day on
which the check is requested; denied
transactions; transactions reported to
the NICS as open and later changed to
proceed; and denied transactions that
have been overturned. The FBI shall
provide POCs with an electronic
capability to transmit this information.
These electronic messages shall be
provided to the NICS immediately upon
communicating the POC determination
to the FFL. For transactions where a
determination has not been
communicated to the FFL, the electronic
messages shall be communicated no
later than the end of the operational day
on which the check was initiated. With
the exception of permit checks, newly
created POC NICS transactions that are
not followed by a determination
message (deny or open) before the end
of the operational day on which they
were initiated will be assumed to have
resulted in a proceed notification to the
FFL. The information provided in the
POC determination messages will be
maintained in the NICS Audit Log
described in § 25.9(b). The NICS will
destroy its records regarding POC
determinations in accordance with the
procedures detailed in § 25.9(b).

* * * * *

§25.9 [Amended]

m 4. Section 25.9 is amended by revising
paragraph (b) to read as follows:

* * * *

(b) The FBI will maintain an
automated NICS Audit Log of all
incoming and outgoing transactions that
pass through the system.

(1) Contents. The NICS Audit Log will
record the following information: Type
of transaction (inquiry or response), line
number, time, date of inquiry, header,
message key, ORI or FFL identifier, and
inquiry/response data (including the
name and other identifying information
about the prospective transferee and the
NTN).

(i) NICS Audit Log records relating to
denied transactions will be retained for
10 years, after which time they will be
transferred to a Federal Records Center
for storage;

(ii) NICS Audit Log records relating to
transactions in an open status, except
the NTN and date, will be destroyed
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after not more than 90 days from the
date of inquiry; and

(iii) In cases of NICS Audit Log
records relating to allowed transactions,
all identifying information submitted by
or on behalf of the transferee will be
destroyed within 24 hours after the FFL
receives communication of the
determination that the transfer may
proceed. All other information, except
the NTN and date, will be destroyed
after not more than 90 days from the
date of inquiry.

(2) Use of information in the NICS
Audit Log. The NICS Audit Log will be
used to analyze system performance,
assist users in resolving operational
problems, support the appeals process,
or support audits of the use and
performance of the system. Searches
may be conducted on the Audit Log by
time frame, i.e., by day or month, or by
a particular state or agency. Information
in the NICS Audit Log pertaining to
allowed transactions may be accessed
directly only by the FBI and only for the
purpose of conducting audits of the use
and performance of the NICS, except
that:

(i) Information in the NICS Audit Log,
including information not yet destroyed
under § 5.9(b)(1)(iii), that indicates,
either on its face or in conjunction with
other information, a violation or
potential violation of law or regulation,
may be shared with appropriate
authorities responsible for investigating,
prosecuting, and/or enforcing such law
or regulation; and

(ii) The NTNs and dates for allowed
transactions may be shared with ATF in
Individual FFL Audit Logs as specified
in § 25.9(b)(4).

(3) Limitation on use. The NICS,
including the NICS Audit Log, may not
be used by any Department, agency,
officer, or employee of the United States
to establish any system for the
registration of firearms, firearm owners,
or firearm transactions or dispositions,
except with respect to persons
prohibited from receiving a firearm by
18 U.S.C. 922(g) or (n) or by state law.
The NICS Audit Log will be monitored
and reviewed on a regular basis to
detect any possible misuse of NICS data.

(4) Creation and Use of Individual
FFL Audit Logs. Upon written request
from ATF containing the name and
license number of the FFL and the
proposed date of inspection of the
named FFL by ATF, the FBI may extract
information from the NICS Audit Log
and create an Individual FFL Audit Log
for transactions originating at the named
FFL for a limited period of time. An
Individual FFL Audit Log shall contain
all information on denied transactions,
and, with respect to all other

transactions, only non-identifying
information from the transaction. In no
instance shall an Individual FFL Audit
Log contain more than 60 days worth of
allowed or open transaction records
originating at the FFL. The FBI will
provide POC states the means to provide
to the FBI information that will allow
the FBI to generate Individual FFL
Audit Logs in connection with ATF
inspections of FFLs in POC states. POC
states that elect not to have the FBI
generate Individual FFL Audit Logs for
FFLs in their states must develop a
means by which the POC will provide
such Logs to ATF.

* * * * *

§25.10 [Amended]

m 5.In § 25.10, a new paragraph (g) is
added to read as follows:
* * * * *

(g) An individual may provide written
consent to the FBI to maintain
information about himself or herself in
a Voluntary Appeal File to be
established by the FBI and checked by
the NICS for the purpose of preventing
the future erroneous denial or extended
delay by the NICS of a firearm transfer.
Such file shall be used only by the NICS
for this purpose. The FBI shall remove
all information in the Voluntary Appeal
File pertaining to an individual upon
receipt of a written request by that
individual. However, the FBI may retain
such information contained in the
Voluntary Appeal File as long as needed
to pursue cases of identified misuse of
the system. If the FBI finds a
disqualifying record on the individual
after his or her entry into the Voluntary
Appeal File, the FBI may remove the
individual’s information from the file.

Dated: July 20, 2004.
John Ashcroft,
Attorney General.
[FR Doc. 04—16817 Filed 7—22—-04; 8:45 am]
BILLING CODE 4410-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-04-030]
RIN 1625-AA09

Drawbridge Operation Regulations:
Mystic River, MA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard has
temporarily changed the drawbridge

operation regulations that govern the
operation of the S99 (Alford Street)
Bridge, at mile 1.4, across the Mystic
River, Massachusetts. Under this
temporary final rule, effective from 7
a.m. on July 26, 2004 through 7 a.m. on
July 30, 2004, the S99 (Alford Street)
Bridge shall open on signal only
between 4 a.m. and 5 a.m., daily.
Vessels that can pass under the draw
without a bridge opening may do so at
all times. This action is necessary in the
interest of public safety to facilitate
vehicular traffic during the Democratic
National Convention.

DATES: This rule is effective from July
26, 2004 through July 30, 2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (CGD01-04—-030) and are
available for inspection or copying at
the First Coast Guard District, Bridge
Branch Office, 408 Atlantic Avenue,
Boston, Massachusetts, 02110, between
7 am. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Gary Kassof, Bridge Administrator, First
Coast Guard District, (212) 668—7165.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On June 18, 2004, we published a
notice of proposed rulemaking (NPRM)
entitled Drawbridge Operation
Regulations, Mystic River,
Massachusetts, in the Federal Register
(69 FR 34099). The Coast Guard
provided a 20-day comment period to
the public to comment on the proposed
rule. We received one comment letter in
response to the notice of proposed
rulemaking. No public hearing was
requested and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register because this final rule needs to
be in effect on July 26, 2004, in order
to provide the necessary safeguards in
the interest of national security and
public safety during the week the
Democratic National Convention (DNC)
will be convened in Boston,
Massachusetts.

Background and Purpose

The S99 (Alford Street) Bridge, mile
1.4, across The Mystic River has a
vertical clearance in the closed position
of 7 feet at mean high water and 16 feet
at mean low water. The existing
drawbridge operation regulations are
listed at 33 CFR 117.609.
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The bridge owner, the City of Boston,
requested that the S99 (Alford Street)
Bridge remain closed to vessel traffic
during the Democratic National
Convention (DNC) from 7 a.m. on July
26, 2004 through 7 a.m. on July 30,
2004. Vessels that can pass under the
draw without a bridge opening may do
so at all times.

During the DNC several primary
vehicular traffic routes, including I-93,
and the North Station commuter rail
station will be closed for security
purposes.

Route 99 has been designated as the
alternate detour route to accommodate
much of the detoured vehicular traffic
and buses transporting commuter rail
passengers into and through Boston
during the week the DNC is underway.
Rail commuters that normally transit to
North Station will be bussed into Boston
utilizing Route 99 as a detour route.

The bridge owner requested that the
S99 (Alford Street) Bridge remain closed
to help facilitate the expected heavy
vehicular traffic in the interest of public
safety.

Discussion of Proposal

This proposed change temporarily
amends 33 CFR 117.609 by suspending
paragraph (a) and adding a new
temporary paragraph (c) effective from
July 26, 2004 through July 30, 2004

Under this temporary final rule,
effective from 7 a.m. on July 26, 2004
through 7 a.m. on July 30, 2004, the S99
(Alford Street) Bridge shall open on
signal only between 4 a.m. and 5 a.m.,
daily.

Discussion of Comments and Changes

The Coast Guard received one
comment letter in response to the notice
of proposed rulemaking.

The comment letter was from the
Mystic Wellington Yacht Club, which is
located upstream from the S99 (Alford
Street) Bridge. The yacht club’s letter
stated that the members of the yacht
club did not pose a threat to the public
and that it would impose a hardship
because members would not be able to
pass through the bridge.

The bridge is not being closed due to
waterborne threats. The bridge is being
closed to facilitate the anticipated heavy
vehicular traffic during the week of the
DNC. Route 99 has been designated as
a detour route for the displaced
vehicular traffic and buses ferrying
commuter rail passengers to Boston. The
closure of the S99 (Alford Street) Bridge
will help facilitate the movement of
detoured vehicular traffic traveling
Route 99 as a result of the closure of the
Amtrak commuter rail station in Boston
and the closure of the I-93 highway

during the week the DNC will hold it’s
convention.

The Coast Guard determined, as a
result of the comment received, to allow
the S99 (Alford Street) Bridge to open
on signal each day between 4 a.m. and
5 a.m. to facilitate marine traffic that
can’t pass under the draw in the closed
position.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3), of
that Order. The Office of Management
and Budget has not reviewed it under
that Order. It is not “significant”” under
the regulatory policies and procedures
of the Department of Homeland Security
(DHS).

This conclusion is based on the fact
that most vessel traffic on the Mystic
River can pass under the bridge without
a bridge opening at various stages of the
tide the bridge shall open on signal
between 4 a.m. and 5 a.m., daily during
the effective period, for vessels that
cannot transit underneath.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b), that this rule will not
have a significant economic impact on
a substantial number of small entities.

This conclusion is based on the fact
that most vessel traffic on the Mystic
River can pass under the bridge without
a bridge opening at various stages of the
tide the bridge shall open on signal
between 4 a.m. and 5 a.m., daily during
the effective period, for vessels that
cannot transit underneath.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

No small entities requested Coast
Guard assistance and none was given.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
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does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of

a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environmental
documentation. It has been determined
that this final rule does not significantly
impact the environment.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

m For the reasons set out in the preamble,
the Coast Guard amends 33 CFR part 117
as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

m 2.In § 117.609, from July 26, 2004
through July 30, 2004, paragraph (a) is
temporarily suspended and a new
temporary paragraph (c) is added to read
as follows:

§117.609 Mystic River.
* * * * *

(c) The draw of the S99 (Alford Street)
Bridge shall open on signal only
between 4 a.m. and 5 a.m. each day
from 7 a.m. on July 26, 2004 through 7
a.m. on July 30, 2004.

Dated: July 14, 2004.

David P. Pekoske,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 04-16839 Filed 7—-22—-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-04-080]
Drawbridge Operation Regulations:

Jamaica Bay and Connecting
Waterways, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the Marine Parkway
Bridge across Jamaica Bay, mile 3.0,

between Brooklyn and Queens, New
York. This temporary deviation will
allow the bridge to open (50) fifty feet
less than the normal opening vertical
clearance from August 16, 2004, through
October 10, 2004. This temporary
deviation is necessary to facilitate
maintenance repairs at the bridge.

DATES: This deviation is effective from
August 16, 2004, through October 10,
2004.

FOR FURTHER INFORMATION CONTACT: Ms.
Judy Leung-Yee, Project Officer, First
Coast Guard District Bridge Branch,
(212) 668-7195.

SUPPLEMENTARY INFORMATION:

The normal vertical clearance under
the Marine Parkway Bridge in the full
open position is 152 feet at mean high
water and 156 feet at mean low water.
The existing regulations are listed at 33
CFR 117.795(a).

The bridge owner, MTA Bridges and
Tunnels Authority, requested a
temporary deviation from the
Drawbridge Operation Regulations to
facilitate necessary maintenance repairs
at the bridge.

During the bridge repairs safety
netting will be suspended under the
bridge towers preventing the bridge
from fully opening and therefore
reducing the vertical clearance during
bridge openings by (50) fifty feet.

The normal maximum vertical
clearance under the bridge in the full
open position is 156 feet at mean low
water and 152 feet at mean high water.
A review of the bridge opening logs and
opening requests revealed that the
bridge normally does not open more
than (90) ninety feet for the passage of
vessel traffic. As a result none of the
normal waterway users should be
affected by this vertical clearance
reduction.

Under this temporary deviation the
Marine Parkway Bridge, mile 3.0, across
Jamaica Bay, shall open for vessel traffic
only up to a maximum of 106 feet at
mean low water and 102 feet at mean
high water from August 16, 2004,
through October 10, 2004.

This deviation from the operating
regulations is authorized under 33 CFR
117.35, and will be performed with all
due speed in order to return the bridge
to normal operation as soon as possible.

Dated: July 14, 2004.

David P. Pekoske,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 04—16838 Filed 7—22—-04; 8:45 am]
BILLING CODE 4910-15-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD01-04-091]

Drawbridge Operation Regulations:
Raritan River, NJ

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the New Jersey Transit
Rail Operations (NJTRO) Bridge, at mile
0.5, across the Raritan River, at Perth
Amboy, New Jersey. Under this
temporary deviation the bridge may
remain in the closed position from 10
p-m. on July 30, 2004, through 10 a.m.
on July 31, 2004, in order to perform
scheduled bridge maintenance. An
alternate date, in case of inclement
weather, shall be from 10 p.m. on
August 6, 2004, through 10 a.m. on
August 7, 2004.

DATES: This deviation is effective from
July 30, 2004, through August 7, 2004.

FOR FURTHER INFORMATION CONTACT: Joe
Arca, Project Officer, First Coast Guard
District, at (212) 668—7165.

SUPPLEMENTARY INFORMATION:

The NJTRO Bridge has a vertical
clearance in the closed position of 8 feet
at mean high water and 13 feet at mean
low water. The existing drawbridge
operation regulations are listed at 33
CFR 117.747.

The bridge owner, New Jersey Transit
Rail Operations (NJTRO), requested a
temporary deviation from the
drawbridge operation regulations to
facilitate necessary scheduled bridge
maintenance. The bridge must remain in
the closed position during the
performance of these repairs.

Therefore, under this temporary
deviation the NJTRO Bridge may remain
in the closed position from 10 p.m. on
July 30, 2004, through 10 a.m. on July
31, 2004.

An alternate date, in case of inclement
weather, shall be from 10 p.m. on
August 6, 2004, through 10 a.m. on
August 7, 2004.

This deviation from the operating
regulations is authorized under 33 CFR
117.35, and will be performed with all
due speed in order to return the bridge
to normal operation as soon as possible.

Dated: July 14, 2004.
David P. Pekoske,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 04-16837 Filed 7—22-04; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD01-04-046]

RIN 1625-AA00

Safety Zone; Democratic Governors

Association Fireworks Display—
Boston, MA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Democratic Governors Association
Fireworks Display on July 26, 2004 in
Boston, MA, temporarily closing all
waters of Boston Inner Harbor within a
400 yard radius of the fireworks barge.
This action is necessary to protect the
public from hazards posed by a
fireworks display. The safety zone
prohibits entry into or movement within
this portion of Boston Inner Harbor
during the closure period.

DATES: This rule is effective from 10
p-m. until 11 p.m. e.d.t. on July 26,
2004.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD01-04—
046 and are available for inspection or
copying at Marine Safety Office Boston,
455 Commercial Street, Boston, MA
between 9 a.m. and 3 p.m. Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Chief Petty Officer Daniel Dugery,
Marine Safety Office Boston, Waterways
Safety and Response Division, at (617)
223-3000.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard did not publish a
notice of proposed rulemaking (NPRM)
for this regulation. Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing an
NPRM. Information on the fireworks
display was not supplied to the Coast
Guard in sufficient time to draft and
publish an NPRM. Any delay
encountered in this regulation’s
effective date would be contrary to

public interest since the safety zone is
needed to prevent traffic from transiting
a portion of Boston Harbor,
Massachusetts during the fireworks
event and to provide for the safety of life
on navigable waters. Additionally, the
zone will have a negligible impact on
vessel transits due to the fact that
vessels will be limited from the area for
only one hour, and vessels can still
transit in other areas in the majority of
Boston Harbor during the event.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Any delay encountered in this
regulation’s effective date would be
contrary to public interest since the
safety zone is needed to prevent traffic
from transiting a portion of Boston
Harbor, Massachusetts during the
fireworks event and to provide for the
safety of life on navigable waters.
Additionally, the zone should have a
negligible impact on vessel transits due
to the fact that vessels will be limited
from the area for only one hour, and
vessels can still transit in other areas in
the majority of Boston Harbor during the
event.

Background and Purpose

This regulation establishes a safety
zone in Boston Inner Harbor within a
400-yard radius of the fireworks barge
located at position 42°22.263” N,
071°02.956” W. The safety zone is in
effect from 10 p.m. until 11 p.m. on July
26, 2004.

The zone restricts movement within
this portion of Boston Inner Harbor and
is needed to protect the maritime public
from the dangers posed by a fireworks
display. Marine traffic may transit safely
outside of the safety zone during the
effective periods. The Captain of the
Port anticipates minimal negative
impact on vessel traffic due to this
event. Public notifications will be made
prior to the effective period via safety
marine information broadcasts and local
notice to mariners.

Discussion of Rule

The Coast Guard is establishing a
temporary safety zone for the
Democratic Governors Association
Fireworks Display on July 26, 2004 in
Boston, MA, temporarily closing all
waters of Boston Inner Harbor within a
400-yard radius of the fireworks barge
located at approximate position
42°22.263” N, 071°02.956” W. This
action is necessary to protect the public
from hazards posed by a fireworks
display. The safety zone prohibits entry
into or movement within this portion of
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Boston Inner Harbor during the closure
period.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

Although this regulation prevents
traffic from transiting a portion of
Boston Inner Harbor during the effective
period, the affects of this regulation will
not be significant for several reasons:
that vessels will be restricted from the
area for only a minimal time period,
vessels may safely transit outside of the
safety zone, and advance notifications
which will be made to the local
maritime community by safety marine
information broadcasts and local notice
to mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
considered whether this rule would
have a significant economic impact on
a substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of Boston Inner Harbor on July
26, 2004. This safety zone will not have
a significant economic impact on a
substantial number of small entities for
the following reasons: vessel traffic can
safely pass outside of the safety zone
during the effective period, the period is
limited in duration, and advance
notifications will be made to the local
maritime community by safety marine
information broadcasts and local notice
to mariners.

Assistance for Small Entities

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule will have a significant
economic impact on it, please submit a
comment (see ADDRESSES) explaining
why you think it qualifies and how and
to what degree this rule would
economically affect it.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule does not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule does not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Execute
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

The Coast Guard analyzed this rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not pose an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,

because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation.

A draft “Environmental Analysis
Check List” and a draft “Categorical
Exclusion Determination” are available
in the docket where indicated under
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ADDRESSES. Comments on this section
will be considered before we make the
final decision on whether the rule
should be categorically excluded from
further environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Temporarily add § 165.T01-046 to
read as follows:

§165.T01-046 Safety Zone: Democratic
Governors Association Fireworks Display—
Boston, Massachusetts.

(a) Location. The following area is a
safety zone:

All waters of Boston Inner Harbor
within a 400-yard radius of the
fireworks barge located at position
42°22.263” N, 071°02.956” W.

(b) Effective date. This section is
effective from 10 p.m. until 11 p.m. on
July 26, 2004.

(c) Regulations.

(1) In accordance with the general
regulations in section 165.23 of this
part, entry into or movement within this
zone is prohibited unless authorized by
the Captain of the Port Boston (COTP).

(2) All vessel operators shall comply
with the instructions of the COTP or the
designated on-scene US Coast Guard
patrol personnel. On-scene Coast Guard
patrol personnel include commissioned,
warrant, and petty officers of the Coast
Guard on board Coast Guard, Coast
Guard Auxiliary, local, state, and
Federal law enforcement vessels.

Dated: July 15, 2004.
Brian M. Salerno,

Captain, U. S. Coast Guard, Captain of the
Port, Boston, Massachusetts.

[FR Doc. 04-16831 Filed 7—20-04; 2:56 pm]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD01-04-081]
RIN 1625-AA00

Safety Zone: Time Warner Cable
Fireworks—Boston, MA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Time Warner Cable Fireworks in
Boston, MA, temporarily closing all
waters of Boston Inner Harbor within a
400 yard radius of the fireworks barge.
This action is necessary to protect the
public from hazards posed by a
fireworks display. The safety zone
prohibits entry into or movement within
this portion of Boston Inner Harbor
during the closure period.

DATES: This rule is effective from 10:30
p-m. on July 25, 2004, until 12 a.m. on
July 26, 2004.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD01-04—
081 and are available for inspection or
copying at Marine Safety Office Boston,
455 Commercial Street, Boston, MA
between 9 a.m. and 3 p.m. Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Chief Petty Officer Daniel Dugery,
Marine Safety Office Boston, Waterways
Safety and Response Division, at (617)
223-3000.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM.
Information on the fireworks display
was not supplied to the Coast Guard in
sufficient time to draft and publish an
NPRM. Any delay encountered in this
regulation’s effective date would be
contrary to public interest since the
safety zone is needed to prevent traffic
from transiting a portion of Boston
Harbor, Massachusetts during the
fireworks event and to provide for the
safety of life on navigable waters.
Additionally, the zone will have a
negligible impact on vessel transits due
to the fact that vessels will only be
limited from the area for 1.5 hours, and
vessels can still transit in other areas in

the majority of Boston Harbor during the
event.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Any delay encountered in this
regulation’s effective date would be
contrary to public interest since the
safety zone is needed to prevent traffic
from transiting a portion of Boston
Harbor, Massachusetts during the
fireworks event and to provide for the
safety of life on navigable waters.
Additionally, the zone should have a
negligible impact on vessel transits due
to the fact that vessels will only be
limited from the area for 1.5 hours, and
vessels can still transit in other areas in
the majority of Boston Harbor during the
event.

Background and Purpose

This regulation establishes a safety
zone in Boston Inner Harbor within a
400-yard radius of the fireworks barge
located at position 42°21.616 N,
071°02.717 W. The safety zone will be
in effect from 10:30 p.m. on July 25,
2004, until 12 a.m. on July 26, 2004.

The zone restricts movement within
this portion of Boston Inner Harbor and
is needed to protect the maritime public
from the dangers posed by a fireworks
display. Marine traffic can transit safely
outside of the safety zone during the
effective period. The Captain of the Port
anticipates minimal negative impact on
vessel traffic due to this event. Public
notifications will be made prior to the
effective period via safety marine
information broadcasts and local notice
to mariners.

Discussion of Rule

The Coast Guard is establishing a
temporary safety zone for the Time
Warner Cable Fireworks Display on July
25, 2004 in Boston, MA, temporarily
closing all waters of Boston Inner
Harbor within a 400 yard radius of the
fireworks barge located at approximate
position 42°21.616 N, 071°02.717 W.
This action is necessary to protect the
public from hazards posed by a
fireworks display. The safety zone
prohibits entry into or movement within
this portion of Boston Inner Harbor
during the closure period.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
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regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

Although this regulation prevents
traffic from transiting a portion of
Boston Inner Harbor during the effective
period, the affects of this regulation will
not be significant for several reasons:
that vessels will be restricted from the
area for a minimal time period; vessels
may safely transit outside of the safety
zone; and advance notifications will be
made to the local maritime community
by safety marine information broadcasts
and local notice to mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
considered whether this rule would
have a significant economic impact on
a substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of Boston Inner Harbor on July
25, 2004. This safety zone will not have
a significant economic impact on a
substantial number of small entities for
the following reasons: vessel traffic can
safely pass outside of the safety zone
during the effective period, the period is
limited in duration, and advance
notifications which will be made to the
local maritime community by safety
marine information broadcasts and local
notice to mariners.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule will have a significant
economic impact on it, please submit a
comment (see ADDRESSES) explaining
why you think it qualifies and how and
to what degree this rule will
economically affect it.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and

would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule does not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

The Coast Guard analyzed this rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not pose an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because

it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation.

A draft “Environmental Analysis
Check List” and a draft “Categorical
Exclusion Determination” are available
in the docket where indicated under
ADDRESSES. Comments on this section
will be considered before we make the
final decision on whether the rule
should be categorically excluded from
further environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:
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PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.
m 2. Temporarily add § 165.T01-081 to
read as follows:

§165.T01-081 Safety Zone: Time Warner
Cable Fireworks—Boston, Massachusetts.

(a) Location. The following area is a
safety zone: All waters of Boston Inner
Harbor within a 400-yard radius of the
fireworks barge located at position
42°21.616 N, 071°02.717 W.

(b) Effective date. This section is
effective from 10:30 p.m. on July 25,
2004, until 12 a.m. on July 26, 2004.

(c) Regulations. (1) In accordance with
the general regulations in section 165.23
of this part, entry into or movement
within this zone is prohibited unless
authorized by the Captain of the Port
(COTP) Boston.

(2) All vessel operators shall comply
with the instructions of the COTP or the
designated on-scene U.S. Coast Guard
patrol personnel. On-scene Coast Guard
patrol personnel include commissioned,
warrant, and petty officers of the Coast
Guard on board Coast Guard, Coast
Guard Auxiliary, local, state, and
Federal law enforcement vessels.

Dated: July 15, 2004.
Brian M. Salerno,

Captain, U.S. Coast Guard, Captain of the
Port, Boston, Massachusetts.

[FR Doc. 04-16830 Filed 7—20-04; 2:56 pm]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD01-04-002]
RIN 1625-AA87 (Formerly RIN 1625-AA00)

Security Zones; Democratic National
Convention, Boston, MA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard has
established a series of temporary
security zones on the Charles River in
the vicinity of the FleetCenter/North
Station, throughout a portion of Boston
Inner Harbor in the vicinity of Logan
International Airport and surrounding

Very Important Person (VIP) vessels
designated by the Captain of the Port
(COTP) Boston, Massachusetts, to be in
need of Coast Guard escort for security
reasons while they are transiting the
COTP Boston, Massachusetts zone.
These temporary zones are needed to
safeguard protectees, the public,
designated VIP vessels and crews, other
vessels and crews, and the
infrastructure within the COTP Boston,
Massachusetts zone from terrorist or
subversive acts during the Democratic
National Convention (DNC): a National
Special Security Event (NSSE), being
held from July 26, 2004, to July 29,
2004, at the Fleet Center/North Station
Facilities, in Boston, Massachusetts.
These security zones will prohibit entry
into or movement within certain
portions of the Charles River in the
vicinity of the FleetCenter/North
Station, Boston Inner Harbor in the
vicinity of Logan International Airport,
and 50 yards surrounding designated
VIP vessels in the COTP Boston,
Massachusetts zone, during the
specified closure periods within the July
24, 2004, to July 31, 2004, timeframe.
DATES: This rule is effective from 8 a.m.
e.d.t. on July 24, 2004, through 10 p.m.
e.d.t. on July 31, 2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (CGD01-04-002) and are
available for inspection or copying at
Marine Safety Office Boston, 455
Commercial Street, Boston, MA between
8 a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Chief Petty Officer Daniel Dugery,
Waterways Safety and Response
Division, Marine Safety Office Boston,
at (617) 223-3000.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On May 21, 2004, we published a
notice of proposed rulemaking (NPRM)
entitled “Security Zones; Democratic
National Convention, Boston, MA” in
the Federal Register (69 FR 29246). We
received one electronically submitted
comment regarding the proposed rule.
No public meeting was requested, and
none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. This rule is needed to protect
former presidents and their spouses, the
Democratic nominee for president and
vice president, their spouses, and
particular U.S. Congressmen from

potential acts of terrorism or subversive
acts during the Democratic National
Convention (DNC). Any delay
encountered in this rule’s effective date
would be contrary to public interest and
public safety.

Background and Purpose

In light of terrorist attacks on New
York City and Washington, DC on
September 11, 2001, and the continuing
concern for future terrorist and or
subversive acts against the United
States, especially at events where a large
number of persons are likely to
congregate, the Coast Guard is
establishing temporary security zones in
certain waters of the Charles River in
the vicinity of the FleetCenter/North
Station, certain waters of Boston Inner
Harbor in the vicinity of Logan
International Airport, and surrounding
VIP designated vessels identified by the
COTP Boston, Massachusetts during the
DNC. The DNC has been designated a
National Special Security Event (NSSE)
and will occur between July 26, 2004,
and July 29, 2004, at the FleetCenter/
North Station facilities, in Boston,
Massachusetts. Security measures for
this event, including security zones
proposed herein, are necessary from
July 24,2004 to July 31, 2004, and are
needed to safeguard maritime
transportation infrastructure, the public,
and designated protectees, and to
safeguard designated VIP vessels
carrying protectees, from potential acts
of violence or terrorism during DNC
activities. The planning for these
security zones has been conducted in
conjunction with, and as a result of
requests from, the United States Secret
Service (USSS), the lead federal agency
for the DNC, and the Capitol Police.
This rule will temporarily close sections
of the Charles River in the vicinity of
the FleetCenter/North Station, certain
Boston Inner Harbor water areas along
the perimeter of Logan International
Airport, and surrounding designated
VIP vessels identified by the COTP
Boston, Massachusetts, to be in need of
Coast Guard escort for security reasons
while they are transiting the COTP
Boston, Massachusetts zone, at specified
times from July 24, 2004, to July 31,
2004.

For purposes of this rulemaking,
designated VIP vessels include any
vessels designated by the Coast Guard
COTP Boston, Massachusetts to be in
need of Coast Guard escort in the COTP
Boston, Massachusetts zone, based on a
request from the USSS or the Capitol
Police. Any VIP designated vessel may
contain protectees. ‘“‘Protectees” for the
purposes of the USSS include the
President of the United States and
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former presidents and their spouses, the
Democratic nominee for president, and
the Democratic nominee for vice
president and their spouses.
“Protectees” for the purposes of the
Capitol Police include particular U.S.
Congressmen. One or more Coast Guard
Cutters or small boats will escort
designated VIP vessels deemed in need
of escort protection.

The Captain of the Port Boston,
Massachusetts will notify the maritime
community of the periods during which
the security zones will be enforced.
Broadcast notifications will be made to
the maritime community advising them
of the boundaries of the zones.

No person or vessel may enter or
remain in the prescribed security zones
at any time without permission of the
Captain of the Port. Each person or
vessel in a security zone must obey any
direction or order of the COTP, or the
designated Coast Guard on-scene
representative. The COTP may take
possession and control of any vessel in
a security zone and/or remove any
person, vessel, article or thing from a
security zone. No person may board,
take or place any article or thing on
board any vessel or waterfront facility in
a security zone without permission of
the COTP. Any violation of any security
zone described herein, is punishable by,
among others, civil penalties (not to
exceed $32,500 per violation, where
each day of a continuing violation is a
separate violation), criminal penalties
(imprisonment for not more than 6 years
and a fine for not more than $250,000
for an individual and $500,000 for an
organization), in rem liability against
the offending vessel and license
sanctions. This rule is established under
the authority contained in 50 U.S.C.
191, and 33 U.S.C. 1226 and 1231.

As part of the Diplomatic Security
and Antiterrorism Act of 1986 (Pub. L.
99-399), Congress amended section 7 of
the Ports and Waterways Safety Act
(PWSA), 33 U.S.C. 1226, to allow the
Coast Guard to take actions, including
the establishment of security zones, to
prevent or respond to acts of terrorism
against individuals, vessels, or public or
commercial structures. Moreover, the
Coast Guard has authority to establish
security zones pursuant to the Act of
June 15, 1917, as amended by the
Magnuson Act of August 9, 1950 (50
U.S.C. 191 et seq.)(the “Magnuson Act”)
and implementing regulations
promulgated by the President in
subparts 6.01 and 6.04 of part 6 of title
33 of the Code of Federal Regulations.

Discussion of Comments and Changes

One electronically filed comment was
received regarding the proposed

regulation. The content of the comment
was three-fold. It recognized the need to
establish restrictions during the DNC
period based on the significance of the
event and the current threat
environment, and commended the
proposed rule for appropriately
balancing security needs with waterway
use. It recommended further outreach
efforts, and lastly suggested the rule
could be improved by providing
additional clarification to waterway
users regarding application of the
restrictions. The specific questions
posed and responses follow:

To address outreach, both the Coast
Guard and the USSS have undergone
extensive outreach efforts to ensure
affected waterway users would be
informed of DNC related waterway
restrictions. Information on proposed
restrictions was provided at Boston Port
Operators Group meetings on February
18, March 17, and April 21, at two
specific industry stakeholder meetings
on March 30 and 31, and at a
harbormasters and salvors meeting on
May 27, 2004.

Meetings were also held at the
Watertown Yacht Club and the Jubilee
Yacht Club, which included
representatives from numerous clubs in
the Boston and surrounding areas.
Further, an informational brochure
outlining the proposed security zones
was distributed at these meetings, to
other local boating and yacht clubs, to
the Massachusetts Bay Yacht
Association, and at local boat shows by
the Coast Guard Auxiliary. The
informational brochure is also posted on
the Marine Safety Office Boston internet
Web site found at http://uscg.mil/d1/
units/msobos/.

The Coast Guard and the USSS will
continue notifications by distribution of
the final rule (once published) to
maritime stakeholders and by marine
information broadcasts. Below are the
seven specific questions posed in the
comment:

(1) How far in advance of transit
during the week of the Convention must
commercial, regular users of the security
zone seek pre-approval of such transit?

Pre-approval is defined as permission
given prior to the start of DNC security
operations by the Captain of the Port
Boston to transit through a security
zone. The process by which commercial
entities could gain pre-approval to
transit DNC security zones began in
September of 2003 when the USSS
identified affected commercial operators
and began negotiations regarding
potential waterway restrictions. Shortly
thereafter the Coast Guard Captain of
the Port Boston joined in the outreach
effort and assisted the USSS in further

identification of affected commercial
operators as the actual parameters of the
proposed security zones took shape.
Information on proposed restrictions
and requests for affected commercial
entities were provided at Boston Port
Operators Group meetings on February
18, March 17, and April 21, at two
specific industry stakeholder meetings
on March 30 and 31, and a
harbormasters and salvors meeting on
May 27, 2004. At this point, the Coast
Guard expects that any pre-approval
requests should have already been
submitted to the USSS or the Coast
Guard. Once the security zones go into
effect, only pre-approved transits and
those requested due to emergency
situations will be allowed. We have
revised the text of paragraph (b)(2) or
the regulation to clarify this point.

(2) How extensive will the pre-transit
sweep by law enforcement be?

The pre-transit sweep will be as
extensive as deemed necessary by law
enforcement presence for the safety and
security of the port during the
Democratic National Convention.

(3) What is a “commercial vessel” for
purposes of the regulation?

A commercial vessel is considered
any vessel engaged in “commercial
service”. Commercial service includes
any type of trade or business involving
the transportation of goods or
individuals, except service performed
by a combatant vessel as stated in 46
U.S.C. 2101(5).

(4) What pattern of use constitutes a
“regular route” for purposes of the
regulation?

A “regular route” for the purposes of
this regulation means transits that are
based on a pre-set schedule which has
been established ahead of time, and
where such transits have been occurring
in the specified areas as part of an
ongoing business over the past several
months or years.

(5) What are the purposes of the pre-
transit sweep?

The purpose of the pre-transit sweep
is to ensure the safety and security of
the persons on board the vessel, law
enforcement personnel, and for the
safety and security of the port.

(6) Upon what grounds, if any, could
on-scene Coast Guard personnel refuse
passage rights to commercial users
whose route was pre-approved by the
COTP?

Any act, behavior, or situation
deemed unsafe or a threat to security by
on-scene law enforcement personnel
who are authorized by the COTP to
enforce the safety and security zones
could result in refusal of passage.

(7) Is there any appeal procedure for
those who apply in advance to the
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COTP for permission to pass through a
security zone, but are denied clearance?
Comments or correspondence may be
directed to the office listed under
ADDRESSES and will be reviewed.
However, the COTP has final authority
and the right to deny permission or
revoke prior permission when deemed
necessary for the safety and security of
the public or the Boston COTP zone.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be minimal
enough that a full Regulatory Evaluation
under the regulatory policies and
procedures of the DHS is unnecessary.

Although this proposed regulation
will temporarily prevent traffic from
transiting a portion of the Charles River,
Boston Inner Harbor and surrounding
certain VIP designated vessels during
the specified effective periods, the
effects of this regulation will be
minimized based on several factors.
Vessels that historically have conducted
daily business in the area of the Charles
River security zone will be allowed to
transit, as long as transits have been
prearranged as discussed, thereby
preventing disruption to their normal
business. The potential delays
associated with vessels being swept and
escorted through the zone will be
minimal. The Logan Airport DNC
security zone mirrors an existing state
security zone, and therefore users of
these waters will not encounter
restrictions significantly different from
those already in existence. The
temporary security zones surrounding
VIP designated vessels are included in
this rule as a precautionary measure
should they become necessary. At this
time, no VIP designated vessel security
zones are scheduled. If they are deemed
necessary during the event and are
subsequently enacted, these zones are
limited in scope, enough so that vessels
may transit safely outside of the zones
and still make use of the waterway.
Additionally, VIP designated vessels
will be advised to operate in such a
manner as to avoid restricting the main
shipping channels from use by large
commercial vessels that require the
depth of water to operate safely. Lastly,

advance notice to waterways users has
been, and will continue to be, made via
outreach meetings, informational
brochures, safety marine information
broadcasts, and local notice to mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
may be small entities: the owners or
operators of vessels intending to transit
or anchor in these security zones during
this event. However, this proposed rule
will not have a significant economic
impact on a substantial number of small
entities due to: transit accommodations
that are being made for regular
commercial operators within the
Charles River and Logan Airport DNC
zones; the minimal time that vessels
will be restricted from the area of the
zones; vessels being able to pass safely
around the zones; vessels having to wait
only a short time for the VIP designated
vessels to pass if they cannot safely pass
outside the zones; and the advance
notifications which will be made to the
local maritime community by marine
information broadcasts.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
Chief Petty Officer Daniel Dugery
Waterways Safety and Response. Marine
Safety Office Boston, (617) 223-3000.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business

Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
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13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. A final “Environmental
Analysis Check List” and a final

““Categorical Exclusion Determination”
are available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Safety measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T01-002 to read as
follows:

§165.T01-002 Security Zones; Democratic
National Convention, Boston, MA.

(a) Location. The following areas are
security zones:

(1) All navigable waters of the Charles
River from the westernmost portion of
the Monsignor O’Brien Highway Bridge/
Museum of Science structure as the
western boundary, to a line drawn
across the Charles River, 50 yards east
and parallel to, the Charlestown Bridge,
as the eastern boundary.

(2) All waters between the mean high
water line around the perimeter of
Logan International Airport and a line
measured 250 feet seaward of and
parallel to the mean high water line.

(3) All navigable waters 50 yards
around any designated Very Important
Person vessel carrying specified
protectees during Democratic National
Convention activities, in the Captain of
the Port Boston, Massachusetts zone.

(b) Regulations. (1) Entry into or
remaining in these zones is prohibited
unless authorized by the Coast Guard
Captain of the Port, Boston.

(2) Persons desiring to transit the area
of the security zones may, prior to the
event, contact the Captain of the Port at
telephone number 617-223-3000/5750
to request pre-approval. Persons with
pre-approval from the Captain of the
Port should communicate with and
verify on-scene approval from the
authorized on-scene patrol
representative on VHF channel 16
(156.8 MHz). If permission is granted,
all persons and vessels must comply
with the instructions of the Captain of
the Port or his or her designated
representative.

(3) All persons and vessels must
comply with the instructions of the

Captain of the Port or the designated on-
scene Coast Guard patrol personnel. On-
scene Coast Guard patrol personnel
include commissioned, warrant and
petty officers of the Coast Guard on
board Coast Guard Auxiliary, and local,
state and federal law enforcement
vessels.

(4) The Captain of the Port or his or
her designated representative will notify
the maritime community of periods
during which these zones will be
enforced. The Captain of the Port or his
or her designated representative will
identify designated Very Important
Person vessel transits by way of marine
information broadcast. Emergency
response vessels are authorized to move
within the zone, but must abide by
restrictions imposed by the Captain of
the Port or his or her designated
representative.

(c) Authority. In addition to 33 U.S.C.
1231 and 50 U.S.C. 191, the authority
for this section includes 33 U.S.C. 1226.

(d) Enforcement period. This section
will be enforced from:

(1) 12:01 a.m. e.d.t., on July 26, 2004,
until 2 a.m. e.d.t., on July 30, 2004, with
respect to the Charles River Zone
described in paragraph (a)(1).

(2) 8 am. e.d.t., on July 24, 2004, until
10 p.m. e.d.t., on July 31, 2004, with
respect to the Logan Airport Democratic
National Convention Zone described in
paragraph (a)(2).

(3) 8 am. e.d.t., on July 24, 2004, until
10 p.m. e.d.t., on July 31, 2004, with
respect to the moving security zones
described in paragraph (a)(3) around
designated Very Important Person
vessels carrying specified protectees, as
deemed necessary by the United States
Secret Service or U.S. Capitol Police, 15
minutes prior to and while they are
onboard the vessel.

Dated: July 15, 2004.
Brian M. Salerno,

Captain, U.S. Coast Guard, Captain of the
Port, Boston, Massachusetts.

[FR Doc. 04-16829 Filed 7-20-04; 2:56 pm]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD01-04-087]
RIN 1625-AA00

Safety Zone; Bridge Demolition,
Raritan River, Perth Amboy, NJ

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.
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SUMMARY: The Coast Guard is
establishing a temporary safety zone for
a bridge demolition on the Raritan
River. The safety zone is necessary to
protect the life and property of the
maritime public from the hazards posed
by this bridge demolition. Entry into or
movement within the safety zone during
the enforcement period is prohibited
unless authorized by the Captain of the
Port (COTP), New York.

DATES: This rule is effective from 5 a.m.
on, July 7, 2004, to 8 p.m. on September
30, 2004.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD01-04—
087 and are available for inspection or
copying at Waterways Oversight Branch,
Coast Guard Activities New York, 212
Coast Guard Drive, room 203, Staten
Island, NY 10305 between 8 a.m. and 3
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander W. Morton,
Waterways Oversight Branch, Coast
Guard Activities New York (718) 354—
4191.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(3), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Due to the
late notification of the dates of this
bridge demolition using explosives,
publishing an NPRM would be
impracticable. Publishing an NPRM
would be contrary to the public interest
because immediate action is needed to
protect mariners from the hazards
associated with this bridge demolition.
Publishing an NPRM would also be
unnecessary since the Raritan River
safety zone will have minimal impact
on the waterway for the following
reasons: the New Jersey Department of
Transportation (NJDOT) has been in
contact with facilities upstream from the
bridge during the construction of the
adjacent, new, Route 35 bridge, who are
well aware of the construction project
and the expected delays associated with
demolition of the old Route 35 bridge,
the zone is only expected to be enforced
for 1 hour during the seven planned
blasts. Additionally, vessels will not be
precluded from mooring at or getting
underway from recreational piers in the
vicinity of the zone.

For the same reasons, the Goast Guard
further finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register pursuant to 5 U.S.C. 553(d)(3).

Background and Purpose

This rule is necessary to protect the
life and property of the maritime public
from the hazards posed from the Route
35 bridge demolition using explosives.
The safety zone will be enforced for 1
hour during seven planned blasts.
However, vessels may be given
permission to transit the zone once the
blasting has been completed for the day.
Additionally, vessels will not be
precluded from mooring at or getting
underway from recreational piers in the
immediate area outside the zone.

Discussion of Rule

This rule establishes a temporary
safety zone in all waters of the Raritan
River within 500 yards of the old Route
35 Bridge. The safety zone will be
enforced for 1 hour during seven
separate blasts planned between July 7,
and September 30, 2004. However,
vessels may be given permission to
transit the zone once the blasting has
been completed for the day. The safety
zone will prevent vessels from transiting
this portion of the Raritan River and is
needed to protect the maritime public
from the hazards associated with this
bridge demolition using explosives.
Vessels will not be precluded from
mooring at or getting underway from
recreational piers in the vicinity of the
zone. Public notifications will be made
prior to the event via the Local Notice
to Mariners and Marine Information
Broadcasts.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

This finding is based on: the minimal
time that vessels will be restricted from
the zone; the NJDOT has been in contact
with facilities upstream from the bridge
during the construction of the adjacent,
new Route 35 Bridge, who are aware of
the construction project and the
expected delays associated with
demolition of the old Route 35 Bridge,
the zone is only expected to be enforced
for 1 hour during seven planned blasts.
Additionally, vessels will not be
precluded from mooring at or getting
underway from recreational piers in the
vicinity of the zone. Advance
notifications will be made to the local

maritime community by the Local
Notice to Mariners and marine
information broadcasts.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of the affected waterway
during the time this zone is enforced.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
reasons enumerated under the
“Regulatory Evaluation” section.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this temporary rule so
that we can better evaluate its effects on
them and participate in the rulemaking.
If the rule will affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Lieutenant
Commander W. Morton, Waterways
Oversight Branch, Coast Guard
Activities New York at (718) 354—4191.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Fairness Boards. The Ombudsman
evaluates these actions annually and
rates each agency’s responsiveness to
small business. If you wish to comment
on actions by employees of the Coast
Guard, call 1-888—REG-FAIR (1-888—
734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).
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Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That

Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2—1,
paragraph 34(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. This rule
fits paragraph 34(g) as it establishes an
emergency safety zone. A “Categorical
Exclusion Determination” will be
available in the docket for inspection or
copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191; 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. From 5 a.m. on July 7, 2004, until
8 p.m. on September 30, 2004, add
temporary § 165.T01-087 to read as
follows:

§165.T01-087 Safety Zone; Bridge
Demolition, Raritan River, Perth Amboy, NJ.

(a) Regulated area. The following area
is a safety zone: All waters of the
Raritan River within 500 yards of the
old Route 35 Bridge (river mile 1.6).

(b) Effective period. This section is
effective from 5 a.m. on July 7, until 8
p.m. on September 30, 2004.

(c) Enforcement periods. This section
will be enforced while explosives are
being detonated during the demolition
of the bridge. The Captain of the Port
will notify the maritime community of
enforcement periods via Local Notice to
Mariners and Marine Information
Broadcasts.

(d) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on-scene-patrol personnel.
These personnel comprise
commissioned, warrant, and petty
officers of the Coast Guard. Upon being
hailed by a U.S. Coast Guard vessel by
siren, radio, flashing light, or other
means, the operator of a vessel shall
proceed as directed.

Dated: July 7, 2004.
C.E. Bone,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 04-16842 Filed 7—22-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[COTP San Diego 04-015]
RIN 1625-AA87

Security Zone: Coronado Bay Bridge,
San Diego, CA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing permanent security zones
extending 25 yards in and under the
navigable waters around all piers,



43914 Federal Register/Vol.

69, No. 141/Friday, July 23, 2004/Rules and Regulations

abutments, fenders and pilings of the
Coronado Bay Bridge. This action is
required for national security reasons to
protect the bridge from potential
subversive actions. Persons and vessels
are prohibited from entering into,
transiting through, loitering, or
anchoring within these security zones
unless authorized by the Captain of the
Port, or his designated representative.
DATES: This rule is effective August 23,
2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket SD 04-015 and are available for
inspection or copying at Coast Guard
Marine Safety Office San Diego, Port
Operations Department, 2716 North
Harbor Drive, San Diego, California,
92101, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Chief Petty Officer Todd Taylor, USCG,
¢/o U.S. Coast Guard Captain of the
Port, telephone (619) 683—-6495.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On January 16, 2004, we published a
notice of proposed rulemaking (NPRM)
entitled “Security Zone: Coronado Bay
Bridge, San Diego, CA” in the Federal
Register (69 FR 2554). We received no
letters commenting on the proposed
rule. No public meeting was requested,
and none was held. COTP San Diego
issued a temporary final rule (TFR) for
this security zone that was effective
November 7, 2003, to May 1, 2004 (68
FR 67946, December 5, 2003). No
comments or letters were received as a
result of the TFR.

Background and Purpose

Since the September 11, 2001,
terrorist attacks on the World Trade
Center in New York, the Pentagon in
Arlington, Virginia and Flight 93, the
Federal Bureau of Investigation (FBI)
has issued several warnings concerning
the potential for additional terrorist
attacks within the United States. In
addition, the ongoing hostilities in
Afghanistan and the conflict in Iraq
have made it prudent for U.S. ports to
be on a higher state of alert because Al-
Qaeda and other organizations have
declared an ongoing intention to
conduct armed attacks on U.S. interests
worldwide.

The threat of maritime attacks is real
as evidenced by the October 2002 attack
of a tank vessel off the coast of Yemen
and the continuing threat to U.S. assets
as described in the President’s finding

in Executive Order 13273 of August 21,
2002 (67 FR 56215, September 3, 2002),
that the security of the U.S. is
endangered as evidenced by the
September 11, 2001, attacks and that
such disturbances continue to endanger
the international relations of the United
States. See also Continuation of the
National Emergency with Respect to
Certain Terrorist Attacks, (67 FR 58317,
September 13, 2002); Continuation of
the National Emergency With Respect
To Persons Who Commit, Threaten To
Commit, Or Support Terrorism (67 FR
59447, September 20, 2002).
Additionally, a Maritime Advisory was
issued to: Operators of U.S. Flag and
Effective U.S. controlled Vessels and
other Maritime Interests, detailing the
current threat of attack, MARAD 02-07
(October 10, 2002).

In its effort to thwart terrorist activity,
the Coast Guard has increased safety
and security measures on U.S. ports and
waterways. As part of the Diplomatic
Security and Antiterrorism Act of 1986
(Pub. L. 99-399), Congress amended
section 7 of the Ports and Waterways
Safety Act (PWSA), 33 U.S.C. 1226, to
allow the Coast Guard to take actions,
including the establishment of security
and safety zones, to prevent or respond
to acts of terrorism against individuals,
vessels, or public or commercial
structures. The Coast Guard also has
authority to establish security zones
pursuant to the Act of June 15, 1917, as
amended by the Magnuson Act of
August 9, 1950 (50 U.S.C. 191 et seq.)
and implementing regulations
promulgated by the President in
subparts 6.01 and 6.04 of part 6 of title
33 of the Code of Federal Regulations.

In this particular rulemaking, to
address the aforementioned security
concerns and to take steps to prevent
the catastrophic impact that a terrorist
attack against the Coronado Bridge
would have on the public interest, the
Coast Guard proposes to establish
security zones around the Coronado
Bridge. These security zones would help
the Coast Guard to prevent vessels or
persons from engaging in terrorist
actions against these bridges. Due to
these heightened security concerns and
the catastrophic impact a terrorist attack
on these bridges would have on the
public transportation system and
surrounding areas and communities,
security zones are prudent for these
structures.

U.S. Coast Guard personnel will
enforce this security zone. The Coast
Guard may be assisted by other Federal,
State, county, municipal or private
agencies, including the Coast Guard
Auxiliary. Vessels or persons violating
this section will be subject to the

penalties set forth in 33 U.S.C. 1232 and
50 U.S.C. 192. Pursuant to 33 U.S.C.
1232, any violation of the security zones
described herein, is punishable by civil
penalties (not to exceed $32,500 per
violation, where each day of a
continuing violation is a separate
violation), criminal penalties
(imprisonment up to 6 years and a
maximum fine of $250,000), and in rem
liability against the offending vessel.
Any person who violates this section
using a dangerous weapon, or who
engages in conduct that causes bodily
injury or fear of imminent bodily injury
to any officer authorized to enforce this
regulation, will also face imprisonment
up to 12 years. Vessels or persons
violating this section are also subject to
the penalties set forth in 50 U.S.C. 192:
seizure and forfeiture of the vessel to the
United States, a maximum criminal fine
of $10,000, and imprisonment up to 10
years, and a civil penalty of not more
than $25,000 for each day of a
continuing violation.

This regulation is promulgated under
the authority of 33 U.S.C. 1225 in
addition to the authority contained in
50 U.S.C. 191 and 33 U.S.C. 1231.

Discussion of Comments and Changes

We received no comments on our
proposed rule. Therefore, our final rule
remains the same as our proposed rule.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

The anticipated economic impact of
this rule is so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is deemed unnecessary. Although
the rule restricts access to portions of
the navigable waterways around the
bridge, the effect of this regulation will
not be significant because: (i) The zones
would encompass only a small portion
of the waterway; (ii) vessels would be
able to pass safely around the zones;
and (iii) vessels would be allowed to
enter these zones on a case-by-case basis
with permission of the Captain of the
Port, or his designated representative.

The sizes of the security zones are the
minimum necessary to provide adequate
protection for the bridges, vessels
operating in the vicinity, their crew and
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passengers, adjoining areas and the
public. The entities most likely to be
affected are commercial vessels
transiting the main ship channel en
route the southern San Diego Bay and
Chula Vista ports and pleasure craft
engaged in recreational activities and
sightseeing.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
The security zones would not have a
significant economic impact on a
substantial number of small entities for
several reasons: small vessel traffic
could pass safely around the security
zones and vessels engaged in
recreational activities, sightseeing and
commercial fishing would have ample
transit area outside of the security zones
to engage in these activities. Small
entities and the maritime public would
be advised of these security zones via
public notice to mariners.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offer to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule will affect your small
business, organization, or government
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT for assistance in understanding
this rule.

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or

impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not

likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g) of the
Instruction, from further environmental
documentation because we are
establishing a security zone.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.1110 to read as follows:

§165.1110 Security Zone: Coronado Bay
Bridge, San Diego, CA.

(a) Location. All navigable waters of
San Diego Bay, from the surface to the
sea floor, within 25 yards of all piers,
abutments, fenders and pilings of the
Coronado Bay Bridge. These security
zones will not restrict the main
navigational channel nor will it restrict
vessels from transiting through the
channel.

(b) Regulations. (1) Under § 165.33,
entry into, transit through, loitering, or
anchoring within any of these security
zones by all persons and vessels is
prohibited, unless authorized by the
Captain of the Port, or his designated
representative. Mariners seeking
permission to transit through a security
zone may request authorization to do so
from Captain of the Port or his
designated representative. The Coast
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Guard can be contacted on San Diego
Bay via VHF-FM channel 16.

(2) Vessels may enter a security zone
if it is necessary for safe navigation and
circumstances do not allow sufficient
time to obtain permission from the
Captain of the Port.

Dated: July 9, 2004.
Stephen P. Metruck,

Commander, U.S. Coast Guard, Captain of
the Port, San Diego.

[FR Doc. 04—16836 Filed 7—22—-04; 8:45 am|]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 289-0451a; FRL-7783-9]
Revisions to the California State
Implementation Plan, Monterey Bay

Unified and Santa Barbara County Air
Pollution Control Districts

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Monterey Bay Unified Air Pollution
Control District (MBUAPCD) and Santa
Barbara County Air Pollution Control
District (SBCAPCD) portions of the
California State Implementation Plan
(SIP). These revisions concern
definitions. Under authority of the
Clean Air Act as amended in 1990 (CAA

or the Act), we are approving local rules

that are administrative and address

changes for clarity and consistency.

DATES: This rule is effective on

September 21, 2004, without further

notice, unless EPA receives adverse

comments by August 23, 2004. If we
receive such comment, we will publish

a timely withdrawal in the Federal

Register to notify the public that this

rule will not take effect.

ADDRESSES: Send comments to Andy

Steckel, Rulemaking Office Chief (AIR-

4), U.S. Environmental Protection

Agency, Region IX, 75 Hawthorne

Street, San Francisco, CA 94105-3901

or e-mail to steckel.andrew@epa.gov, or

submit comments at http://
www.regulations.gov.

You can inspect copies of the
submitted SIP revisions, EPA’s technical
support documents (TSDs), and public
comments at our Region IX office during
normal business hours by appointment.
You may also see copies of the
submitted SIP revisions by appointment
at the following locations:

Air and Radiation Docket and
Information Center, U.S.
Environmental Protection Agency,
Room B-102, 1301 Constitution
Avenue, NW., (Mail Code 6102T),
Washington, DC 20460.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1001 “I”’ Street,
Sacramento, CA 95814.

Monterey Bay Unified Air Pollution
Control District, 24580 Silver Cloud
Ct., Monterey, CA 93940-6536.

TABLE 1.—SUBMITTED RULES

Santa Barbara County Air Pollution
Control District, 260 North San
Antonio Road, Suite A, Santa Barbara,
CA 93110-1315.

A copy of the rule may also be
available via the Internet at http://
www.arb.ca.gov/drdb/drdbltxt.htm.
Please be advised that this is not an EPA
Web site and may not contain the same
version of the rule that was submitted
to EPA.

FOR FURTHER INFORMATION CONTACT:
Cynthia G. Allen, EPA Region IX, (415)
947-4120, allen.cynthia@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.

9 ¢ 3’9

us

Table of Contents

1. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What is the purpose of the submitted
rule revisions?
II. EPA’s Evaluation and Action
A. How is EPA evaluating the rules?
B. Do the rules meet the evaluation
criteria?
C. Public comment and final action.
III. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What Rules Did the State Submit?

Table 1 lists the rules we are
approving with the dates that they were
adopted by the local air agencies and
submitted by the California Air
Resources Board (CARB).

Local agency Rule No. Rule title Adopted Submitted
MBUAPGCD ....ooiiiiiiiiieetieeeeee e 101 | Definitions ....cceeiiiiiiiiiieeie e 04/16/03 08/11/03
SBCAPCD ... 102 | DEfiNitioNS ...coovveeiiiieeiieceeec e 06/19/03 08/11/03

On October 10, 2003, these rule
submittals were found to meet the
completeness criteria in 40 CFR part 51
appendix V, which must be met before
formal EPA review.

B. Are There Other Versions of These
Rules?

We approved versions of these rules
into the SIP on the dates listed:
MBUAPCD Rule 101, May 16, 2000 and
SBCAPCD Rule 102, October 7, 1999.

C. What Is the Purpose of the Submitted
Rule Revisions?

Monterey Rule 101 is amended by
adding two new definitions:
“Emergency Generators and Water
Pumps” and “Owner/Operator.”

Santa Barbara Rule 102 is amended by
adding a new definition for “‘common
operations” to indicate that the
emissions from all marine vessels and
cargo carriers servicing or associated
with a stationary source shall be
considered emissions from the
stationary source while operating within
the air basin. The amended rule defines
the geographic area to be California
Coastal Waters adjacent to the APCD.
This is consistent with the approach
used by other coastal APCDs.

The TSD has more information about
these rules.

II. EPA’s Evaluation and Action
A. How Is EPA Evaluating the Rules?

These rules describe administrative
provisions and definitions that support
emission controls found in other local
agency requirements. In combination
with the other requirements, these rules
must be enforceable (see section 110(a)
of the Act) and must not relax existing
requirements (see sections 110(l) and
193). EPA policy that we used to help
evaluate enforceability requirements
consistently includes the Bluebook
(“Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and
Deviations,” EPA, May 25, 1988) and
the Little Bluebook (‘““Guidance
Document for Correcting Common VOC
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& Other Rule Deficiencies,” EPA Region
9, August 21, 2001).

B. Do the Rules Meet the Evaluation
Criteria?

We believe these rules are consistent
with the relevant policy and guidance
regarding enforceability and SIP
relaxations. The TSD has more
information on our evaluation.

C. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, EPA is fully approving the
submitted rules because we believe they
fulfill all relevant requirements. We do
not think anyone will object to this
approval, so we are finalizing it without
proposing it in advance. However, in
the Proposed Rules section of this
Federal Register, we are simultaneously
proposing approval of the same
submitted rules. If we receive adverse
comments by August 23, 2004, we will
publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on September 21,
2004. This will incorporate these rules
into the federally enforceable SIP.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

III. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond

that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the

United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. section 804(2).
Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 21,
2004. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: June 15, 2004.

Wayne Nastri,
Regional Administrator, Region IX.

m Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(320)(i)(A)(4) and
(c)(320)(1)(C) to read as follows:

§52.220 Identification of plan.
* * * * *

(C) * % %
(320) * * *
(i) * % %
(A] * % %

(

4) Rule 101, adopted on April 16,
2003.

* * * * *

(C) Santa Barbara County Air
Pollution Control District.
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(1) Rule 102, adopted on June 19,
2003.
* * * * *
[FR Doc. 04-16566 Filed 7—22—-04; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2004-0088; FRL-7358-6]
Bitertanol, Chlorpropham, Cloprop,

Combustion Product Gas, Cyanazine,
et al.; Tolerance Actions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document revokes
certain tolerances and tolerance
exemptions for residues of the
insecticides combustion product gas,
ethion, formetanate hydrochloride,
nicotine-containing compounds,
polyoxyethylene, and tartar emetic;
herbicides chlorpropham, cyanazine,
and tridiphane; fungicides 1,1,1-
trichloroethane and triforine; and the
plant regulators cloprop and 4,6-dinitro-
o-cresol because these specific
tolerances are either no longer needed
or are associated with food uses that are
no longer current or registered in the
United States. Also, EPA is modifying
certain ethion tolerances before they
expire. Due to comment, EPA is not
revoking specific tolerances for the
fungicide bitertanol or the fungicide-
insecticide dinocap at this time. The
regulatory actions in this document
contribute toward the Agency’s
tolerance reassessment requirements of
the Federal Food, Drug, and Cosmetic
Act (FFDCA) section 408(q), as amended
by the Food Quality Protection Act
(FQPA) of 1996. By law, EPA is required
by August 2006 to reassess the
tolerances in existence on August 2,
1996. The regulatory actions in this
document pertain to the revocation of
58 tolerances and tolerance exemptions.
Because one tolerance was previously
reassessed, 57 tolerances/exemptions
are counted as reassessed toward the
August 2006 review deadline.

DATES: This regulation is effective
October 21, 2004; however, certain
regulatory actions will not occur until
the date specified in the regulatory text.
Objections and requests for hearings
must be received on or before
September 21, 2004.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in

Unit IV. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under docket ID
number OPP-2004-0088. All
documents in the docket are listed in
the EDOCKET index at http://
www.epa.gov/edocket/. Although listed
in the index, some information is not
publicly available, i.e., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in
hardcopy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Joseph Nevola, Special Review and
Reregistration Division (7508C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: (703) 308—
8037; e-mail address:
nevola.joseph@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
notlimited to:

e Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., ranchers and farmers, livestock
farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

o Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System

(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background
A. What Action is the Agency Taking?

In the Federal Register of December
10, 2003 (68 FR 68806) (FRL—7330-8),
EPA issued a proposed rule to revoke
certain tolerances and tolerance
exemptions for residues of the fungicide
and insecticide dinocap; insecticides
combustion product gas, ethion,
formetanate hydrochloride, nicotine-
containing compounds,
polyoxyethylene, and tartar emetic;
herbicides chlorpropham, cyanazine,
and tridiphane; fungicides bitertanol,
1,1,1-trichloroethane, and triforine; and
the plant regulators cloprop and 4,6-
dinitro-o-cresol. Also, the December 10
2003 proposal provided a 60—day
comment period which invited public
comment for consideration and for
support of tolerance retention under the
FFDCA standards.

This final rule revokes certain
tolerances and tolerance exemptions for
residues of insecticides combustion
product gas, ethion, formetanate
hydrochloride, nicotine-containing
compounds, polyoxyethylene, and tartar
emetic; herbicides chlorpropham,
cyanazine, and tridiphane; fungicides
1,1,1-trichloroethane and triforine; and
the plant regulators cloprop and 4,6-
dinitro-o-cresol because these specific
tolerances and exemptions correspond
to uses no longer current or registered
under FIFRA in the United States. The
tolerances revoked by this final rule are
no longer necessary to cover residues of
the relevant pesticides in or on
domestically treated commodities or
commodities treated outside but
imported into the United States. It is
EPA’s general practice to revoke those
tolerances and tolerance exemptions for
residues of pesticide active ingredients
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on crop uses for which there are no
active registrations under FIFRA, unless
any person in comments on the
proposal indicates a need for the
tolerance or tolerance exemption to
cover residues in or on imported
commodities or domestic commodities
legally treated.

Concerning the Reregistration
Eligibility Decisions (REDs) for
chlorpropham and ethion and the
Report on FQPA Tolerance
Reassessment Progress and Interim Risk
Management Decision (TRED) for
chlorpropham mentioned in this rule,
printed copies of the REDs and TREDs
may be obtained from EPA’s National
Service Center for Environmental
Publications (EPA/NSCEP), P.O. Box
42419, Cincinnati, OH 45242-2419;
telephone number: 1-800-490-9198; fax
number: 1-513-489-8695; Internet
address: http://www.epa.gov/ncepihom/
, and from the National Technical
Information Service (NTIS), 5285 Port
Royal Rd., Springfield, VA 22161;
telephone number: 1-800-553-6847 or
703—-605—6000; Internet address: http://
www.ntis.gov/. Electronic copies of
REDs and TREDs are available on the
internet at http://www.epa.gov/
pesticides/reregistration/status.htm.

EPA has historically expressed a
concern that retention of tolerances that
are not necessary to cover residues in or
on legally treated foods has the potential
to encourage misuse of pesticides
within the United States. Thus, it is
EPA’s policy to issue a final rule
revoking those tolerances for residues of
pesticide chemicals for which there are
no active registrations under FIFRA,
unless any person commenting on the
proposal demonstrates a need for the
tolerance to cover residues in or on
imported commodities or domestic
commodities legally treated.

Generally, EPA will proceed with the
revocation of these tolerances on the
grounds discussed in Unit I A. if one of
these conditions applies, as follows:

1. Prior to EPA’s issuance of a section
408(f) order requesting additional data
or issuance of a section 408(d) or (e)
order revoking the tolerances on other
grounds, commenters retract the
comment identifying a need for the
tolerance to be retained.

2. EPA independently verifies that the
tolerance is no longer needed.

3. The tolerance is not supported by
data that demonstrate that the tolerance
meets the requirements under FQPA.

This final rule does not revoke those
tolerances for which EPA received
comments stating a need for the
tolerance to be retained. In response to
the proposal published in the Federal
Register of December 10, 2003 (68 FR

68806), EPA received comments as
follows:

Comments. A private citizen from
New Jersey expressed concern with
pesticide use in general and the public’s
exposure in their daily lives. On
December 10, 2003, the individual
stated that there should be zero
tolerance for all the chemicals
mentioned in 40 CFR part 180.

Agency response. The private
citizens’s comment did not take issue
with the Agency’s conclusion that
certain tolerances which were no longer
needed should be revoked. It is EPA’s
general practice to propose revocation of
tolerances for residues of pesticide
active ingredients on crop uses for
which FIFRA registrations no longer
exist. EPA has historically been
concerned that retention of tolerances
that are not necessary to cover residues
in or on legally treated foods may
encourage misuse of pesticides within
the United States.

1. Bitertanol. EPA received a
comment from Bayer CropScience, who
requested on January 15, 2004, that EPA
not revoke the tolerance for bitertanol
on bananas. Bayer acknowledged that
while some previously submitted data
may not meet current guideline
requirements, it would support the
tolerance on banana for import purposes
with data.

Agency response. Because in a
comment to the proposed rule, Bayer
CropScience expressed a need for the
retention of the banana tolerance for
import purposes and intent to support
the tolerance with data, EPA will not
revoke the tolerance in 40 CFR 180.457
for residues of beta-([1,1’-biphenyl]-4-
yloxy)-alpha-(1,1-dimethylethyl)-1H-
1,2,4-triazole-1-ethanol, also called
bitertanol, in or on banana (whole) at
this time. EPA published a guidance on
pesticide import tolerances and residue
data for imported food in the Federal
Register of June 1, 2000 (65 FR 35069)
(FRL-6559-3). When the submitted data
have been reviewed, EPA will re-
evaluate that tolerance under FFDCA. If
data adequate to support a safety finding
are lacking, EPA intends to revoke the
tolerance on banana in 40 CFR 180.457.

2. Cloprop. EPA received a comment
from the Pineapple Growers Association
of Hawaii (PGAH) who requested on
January 9, 2004, and again on January
23, 2004, that the tolerance for the use
of cloprop on pineapples not be revoked
for 3 years in order to allow for the
exhaustion of existing stocks of cloprop.

Agency response. On September 21,
2001, EPA amended its authorization of
a specific emergency exemption under
section 18 of FIFRA for application of
cloprop on pineapple in Hawaii until

August 2, 2002. There are no active
registrations for use of cloprop on
pineapples and therefore, the pineapple
tolerance is no longer needed. However,
due to PGAH’s comment on existing
stocks, EPA is changing the revocation
date of the tolerance in 40 CFR 180.325
for residues of 2-(m-chlorophenoxy)
propionic acid, called cloprop, from
application of the acid or of 2-(m-
chlorophenoxy) propionamide in or on
pineapple to February 1, 2007, which
EPA believes allows sufficient time for
existing stocks to be used and cloprop-
treated pineapples to clear the channels
of trade.

3. Dinocap. EPA received a comment
from Dow AgroSciences, who requested
on February 2, 2004, that EPA not
revoke the tolerances for dinocap on
apple and grape because it would
support the tolerances on apple and
grape for import purposes. Also, Dow
AgroSciences noted that it had
previously indicated such an intention
which EPA included in a notice
regarding the availability of the RED for
dinocap published in the Federal
Register of September 17, 2003 (68 FR
54449) (FRL-7321-8). In addition, Dow
AgroSciences stated it would work with
EPA to achieve compliance with the
Agency’s guidance on import tolerances
and its data requirements.

Agency response. Because in a
comment to the proposed rule, Dow
AgroSciences expressed a need for the
retention of the apple and grape
tolerances for import purposes and
intent to support the tolerances with
data, EPA will not revoke the tolerances
in 40 CFR 180.341 for combined
residues that is a mixture of 2,4-dinitro-
6-octylphenyl crotonate and 2,6-dinitro-
4-octylphenyl crotonate, called dinocap,
in or on apple and grape at this time.
EPA published a guidance on pesticide
import tolerances and residue data for
imported food in the Federal Register of
June 1, 2000 (65 FR 35069). When the
submitted data have been reviewed,
EPA will re-evaluate the tolerances
under FFDCA. If data adequate to
support a safety finding are lacking,
EPA intends to revoke the tolerances on
apple and grape in 40 CFR 180.341. In
this final rule, the Agency will revise
the text for tolerances in 40 CFR 180.341
paragraph (a) into tabular form.

No comments were received by the
Agency concerning the following.

4. Chlorpropham. In the 1996 RED for
chlorpropham, EPA required
environmental fate and ecological
effects data to maintain the spinach
registration, which was registered as a
Special Local Need under FIFRA 24(c)
and was not being supported by the
primary registrants of technical
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chlorpropham. In February 2002, EPA
canceled the last Special Local Need
registration, but allowed use until
December 31, 2002. On July 19, 2002,
EPA reassessed the spinach tolerance in
a TRED for chlorpropham. That
reassessment decision was a
recommendation to revoke the spinach
tolerance because there are no active
registrations and therefore, the tolerance
is no longer needed. The Agency
believes that there has been sufficient
time for chlorpropham-treated spinach
to clear the channels of trade. Therefore,
EPA is revoking the interim tolerance in
40 CFR 180.319 regarding isopropyl m-
chlorocarbanilate (CIPC), called
chlorpropham, for residues in or on
spinach.

5. Combustion product gas. EPA is
revoking the tolerance exemption in 40
CFR 180.1051 for residues of the gas
produced by the controlled combustion
in air of butane, propane, or natural gas
in or on all food commodities (except
fresh meat) when used after harvest in
modified atmospheres for stored
product with prescribed conditions. The
Agency is revoking the tolerance
exemption because no active U.S.
registrations have existed since 1993
and therefore, the tolerance exemption
is no longer needed.

6. Cyanazine. In November 1994, EPA
initiated a Special Review of cyanazine
based on concerns that cyanazine may
pose a risk of inducing cancer in
humans from dietary, occupational, and
residential exposure. In the Federal
Register of July 25, 1996 (61 FR 39023)
(FRL-5385-7), EPA announced a final
determination to terminate the
cyanazine Special Review. In the same
notice, EPA accepted requests for the
voluntary cancellation of cyanazine
registrations effective December 31,
1999, and ordered the cancellations to
take effect on January 1 2000,
authorized sale and distribution of such
products in the channels of trade in
accordance with their labels through
September 30, 2002, and prohibited the
use of cyanazine products after
December 31, 2002. EPA issued an order
confirming the cyanazine cancellation
on January 6, 2000 (65 FR 771) (FRL—
6486-7).

EPA proposed to revoke the
tolerances for cyanazine on April 23,
1999 (64 FR 19961) (FRL-6076-4). Only
one significant comment was received
in response to that document. Griffin
L.L.C. requested that EPA not revoke the
tolerances for cyanazine and due to
Griffin’s interest in maintaining those
tolerances as import tolerances, the
Agency did not take action on cyanazine
at that time (July 21, 1999, 64 FR 39078)
(FRL—-6093-9). However, in a letter to

the Agency dated August 24, 1999,
Griffin L.L.C. stated that it no longer
needs EPA to maintain import
tolerances for cyanazine. The Agency
believes that there has been sufficient
time for cyanazine-treated commodities
to clear the channels of trade. Therefore,
EPA is revoking the tolerances in 40
CFR 180.307 for residues of the
herbicide 2-[[4-chloro-6-(ethylamino)-s-
triazin-2-yl]lamino]-2-
methylpropionitrile, called cyanazine,
in or on corn, forage; corn, fresh, kernel
plus cob with husks removed; corn,
grain; corn, stover; cotton, undelinted
seed; sorghum, forage; sorghum, grain;
sorghum, grain, stover; wheat, forage;
wheat, grain; and wheat, straw.

7. 4,6-Dinitro-o-cresol. EPA is
revoking the tolerance in 40 CFR
180.344 for residues 4,6-dinitro-o-cresol
(DNOC) and its sodium salt in or on
apple from application to apple trees at

the blossom stage because no active U.S.

registrations have existed for its
associated commodity use since 1993
and therefore, the tolerance is no longer
needed.

8. Ethion. On July 31, 2002 (67 FR
49606) (FRL-7191-4), EPA published a
final rule in the Federal Register which
revoked ethion tolerances on citrus
fruit, dried citrus pulp, and certain
animal commodities with expiration/
revocation dates of October 1, 2008. The
Agency acknowledged that citrus and
animal feed (citrus, dried pulp) with
legal residues of ethion can take several
years to clear channels of trade from
ethion’s last legal use date of December
31, 2004.

In the July 2002 final rule, EPA did
not act on the cattle and milk fat
tolerances for ethion because of an
existing cattle ear tag product. On
October 16, 2002 (67 FR 63909) (FRL—
7276-6), EPA published a notice in the
Federal Register under section 6(f)(1) of
FIFRA announcing its receipt of a
request from the registrant for
cancellation of the last cattle ear tag
product for ethion. EPA approved the
registrant’s request for voluntary
cancellation and on June 4 2003, issued
a cancellation order with an effective
date of May 31, 2003, i.e., the order
allowed the basic registrant to distribute
and sell existing stocks of the canceled
product until May 31, 2003. Therefore,
EPA is revoking tolerances in 40 CFR
180.173 for residues of the insecticide
ethion (0,0,0’,0’-tetraethyl S,S’-
methylene bisphosphorodithioate)
including its oxygen analog (S-
[[(diethoxyphosphinothioyl)
thiolmethyl] O,0-diethyl
phosphorothioate) in or on cattle, fat;
cattle, meat byproducts; cattle, meat (fat
basis); and milk fat (reflecting (n)

residues in milk), each with an
expiration/revocation date of October 1,
2008. These dates are consistent with
the expiration/revocation date
concerning the ethion tolerance on
dried citrus pulp, an animal feed. In
addition and in accordance with the
2001 Registration Eligibility Decision
(RED) for ethion, EPA is not only
revoking the cattle tolerances, but also
decreasing them based on an available
ruminant feeding study to 0.2 parts per
million (ppm) during the period before
they expire on October 1, 2008. In the
RED, EPA found that these revised
tolerances are safe in accordance with
section 408 of the FFDCA. A copy of the
ethion RED is available at http://
www.epa.gov/edocket/ by searching for
docket ID number OPP-2003-0265
concerning the proposed rule of
(December 10, 2003, 68 FR 68806)
(FRL-7330-8). The ethion RED is also
available at http://www.epa.gov/
pesticides/reregistration/status.htm/.
See the ethion RED Part IV(C)(1)(b):
Tolerance Summary.

Also, in the 2001 RED for ethion, EPA
recommended that the citrus tolerances
should be revoked, but also be raised
during the period before they expire
(from 10.0 to 25.0 ppm for dehydrated
pulp and from 2.0 to 5.0 ppm for citrus
fruits) based on the available citrus field
trial and processing data. In the RED,
EPA found that these revised tolerances
are safe in accordance with section 408
of the FFDCA. (See the ethion RED Part
IV(C)(1)(b): Tolerance Summary).
Therefore, in 40 CFR 180.173, while the
citrus, dried pulp and fruit, citrus
tolerances will continue to expire on
October 1, 2008, the Agency is
increasing the tolerances for citrus,
dried pulp (10 ppm) and fruit, citrus
(2.0 ppm) during the period before they
expire to 25.0 and 5.0 ppm,
respectively.

In addition, to conform to current
Agency practice, EPA is revising the
commodity terminologies in 40 CFR
180.173 for “fruit, citrus” to “fruit,
citrus, group 10”’; and “milk fat
(reflecting (n) residues in milk)” to
“milk, fat, reflecting negligible residues
in milk.”

9. Formetanate hydrochloride. EPA
had initiated negotiations with the
registrant for formetanate hydrochloride
due to Agency concerns. As one
measure to reduce concerns, the
registrant agreed to delete the product
use on plums and prunes, which appear
to benefit little from use of the product.
Pursuant to section 6(f) of FIFRA, EPA
received the request for voluntary
amendments to delete the
aforementioned uses from the
registrations. On February 8, 2000, a
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6(f)(1) notice of receipt of the request by
the registrant was published in the
Federal Register (65 FR 6208) (FRL—
6489—6). EPA granted the registrant’s
request to waive the 180—day comment
period, but the Agency provided a 30—
day public comment period, and
granted the requested amendments to
delete those uses from registration labels
on May 31, 2000. Except for the purpose
of relabeling, the Agency had prohibited
sale and distribution by the registrant
after December 1, 1999, and by persons
other than the registrant, including
existing stocks, after June 1, 2000, of
products labeled for use on plums and
prunes.

Because there are no active
registrations for use of formetanate
hydrochloride on plums and prunes, the
tolerances are no longer needed.
Therefore, EPA is revoking the
tolerances in 40 CFR 180.276(a)(1) for
residues of the insecticide formetanate
hydrochloride in or on plum, prune,
fresh and in 40 CFR 180.276(a)(2) for
residues of the insecticide formetanate
hydrochloride in or on dried prunes.

10. Nicotine-containing compounds.
On December 6, 2002 (67 FR 72673)
(FRL-7281-5), EPA published a notice
in the Federal Register under section
6(f)(1) of FIFRA announcing its receipt
of a request from the registrant to amend
a registration for a product whose active
ingredient is a nicotine-containing
compound and delete greenhouse food
crops uses, including cucumber, lettuce,
and tomato. (These were the last active
food use registrations for nicotine-
containing compounds). EPA approved
the registrants’ requests for voluntary
deletion of these uses and allowed a
period of 18 months for the registrant to
sell and distribute existing stocks until
December 4, 2004. The Agency believes
that there is sufficient time for end users
to exhaust those existing stocks and
treated commodities to clear the
channels of trade by December 4, 2005.
Therefore, EPA is revoking the
tolerances in 40 CFR 180.167 for
residues of nicotine-containing
compounds in or on cucumber, lettuce,
and tomato with expiration/revocation
dates of December 4, 2005.

11. Polyoxyethylene. EPA is revoking
the tolerance exemptions in 40 CFR
180.1078 for residues of poly(oxy-1,2-
ethanediyl), alpha-isooctadyl-omega-
hydroxy, also called polyoxyethylene,
in or on fish, shellfish, irrigated crops,
meat, milk, poultry, and eggs because no
active U.S. registrations have existed
since 1990 and therefore, the tolerance
exemptions are no longer needed.

12. Tartar emetic. EPA is revoking the
tolerances in 40 CFR 180.179 for
residues, calculated as combined

antimony trioxide, in or on fruit, citrus;
grape, and onion because no active U.S.
registrations have existed for their

associated commodity uses since 1992.

13. 1,1,1-Trichloroethane. EPA is
revoking the tolerance exemption in 40
CFR 180.1012 for residues of 1,1,1-
trichloroethane when used in the
postharvest fumigation of citrus fruits
because no active U.S. registrations have
existed since 1989 and therefore, the
tolerance exemption is no longer
needed.

14. Tridiphane. On September 26,
2001 (66 FR 49184) (FRL-6802-1), EPA
published a notice in the Federal
Register under section 6(f)(1) of FIFRA
announcing its receipt of a request from
the registrant for cancellation of the last
active tridiphane product registration.
EPA approved the registrants’ request
for voluntary cancellation and issued a
cancellation order with an effective date
of April 5, 2002, which allowed the
registrant to sell and distribute existing
stocks of the canceled product until July
17, 2002. The Agency believes that there
has been sufficient time for end users to
exhaust those existing stocks and for
treated commodities to clear the
channels of trade. Therefore, EPA is
revoking the tolerances in 40 CFR
180.424 for residues of 2-(3,5-
dichlorophenyl)-2-(2,2,2-trichloroethyl)-
oxirane, called tridiphane, in or on corn,
grain, field; corn, forage; and corn,
stover.

15. Triforine. On December 24, 1997
(62 FR 67365) (FRL-5761-8), EPA
published a notice in the Federal
Register under section 6(f)(1) of FIFRA
announcing its receipt of a request from
the registrant to amend a triforine
product registration and delete certain
triforine uses, including almonds,
apples, apricots, asparagus, blueberries,
cherries, cranberries, nectarines, plums,
and prunes. EPA approved the
registrants’ requests for voluntary
deletion of these uses and allowed a
period of 18 months for the registrant to
sell and distribute existing stocks (until
approximately the end of 1999). Also,
on July 31, 1998 (63 FR 41145) (FRL—
6015-8), EPA published a notice in the
Federal Register which announced
cancellation of a triforine registration for
non-payment of 1998 maintenance fee
and issuance of a cancellation order
which permitted the registrant to sell
and distribute existing stocks of the
canceled product until January 15, 1999.

The Agency believes that end users
had sufficient time to exhaust those
existing stocks and for treated
commodities to have cleared the
channels of trade. Therefore, EPA is
revoking the tolerances in 40 CFR
180.382(a) for residues of triforine in or

on almond, hulls; almond; apple;
apricot; bell pepper; blueberry;
cantaloupe; cherry; cranberry;
cucumber; eggplant; hop, dried cone;
hop, spent; nectarine; peach; plum;
prune, fresh; strawberry; and
watermelon; and in 40 CFR 180.382(c)
for residues of triforine in or on
asparagus because no active U.S.
registrations exist which cover those
commodities and therefore, the
tolerances are no longer needed.

B. What is the Agency’s Authority for
Taking this Action?

It is EPA’s general practice to propose
revocation of tolerances for residues of
pesticide active ingredients on crop uses
for which FIFRA registrations no longer
exist. EPA has historically been
concerned that retention of tolerances
that are not necessary to cover residues
in or on legally treated foods may
encourage misuse of pesticides within
the United States. Nonetheless, EPA
will establish and maintain tolerances
even when corresponding domestic uses
are canceled if the tolerances, which
EPA refers to as “import tolerances,” are
necessary to allow importation into the
United States of food containing such
pesticide residues. However, where
there are no imported commodities that
require these import tolerances, the
Agency believes it is appropriate to
revoke tolerances for unregistered
pesticides in order to prevent potential
misuse.

C. When Do These Actions Become
Effective?

With the exception of certain
tolerances for cloprop, ethion, and
nicotine-containing compounds for
which EPA is revoking tolerances/
exemptions with specific expiration/
revocation dates, the Agency is
modifying certain ethion tolerances
before they expire and revoking
tolerances/exemptions, and revising
commodity terminologies effective on
October 21, 2004. EPA is delaying the
effectiveness of these modifications and
revocations for 90 days following
publication of this final rule to ensure
that all affected parties receive notice of
EPA’s actions. For this final rule,
tolerances that were revoked because
registered uses did not exist concerned
uses which have been canceled for more
than a year. Therefore, commodities
containing these pesticide residues
should have cleared the channels of
trade. EPA is revoking specific
tolerances/exemptions with expiration/
revocation dates of February 1, 2007 for
cloprop, October 1, 2008 for ethion, and
December 4, 2005 for nicotine-
containing compounds.
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Any commodities listed in the
regulatory text of this document that are
treated with the pesticides subject to
this final rule, and that are in the
channels of trade following the
tolerance revocations, shall be subject to
FFDCA section 408(1)(5), as established
by the FQPA. Under this section, any
residue of these pesticides in or on such
food shall not render the food
adulterated so long as it is shown to the
satisfaction of FDA that:

1. The residue is present as the result
of an application or use of the pesticide
at a time and in a manner that was
lawful under FIFRA.

2. The residue does not exceed the
level that was authorized at the time of
the application or use to be present on
the food under a tolerance or exemption
from a tolerance.

Evidence to show that food was lawfully
treated may include records that verify
the dates that the pesticide was applied
to such food.

D. What is the Contribution to Tolerance
Reassessment?

By law, EPA is required by August
2006 to reassess the tolerances in
existence on August 2, 1996. As of July
14, 2004, EPA has reassessed over 6,670
tolerances. In this final rule, EPA is
revoking a total of 58 tolerances and
tolerance exemptions, one of which was
previously counted as reassessed (1 via
the chlorpropham TRED). Therefore, 57
tolerances/exemptions are counted as
reassessed toward the August 2006
review deadline of FFDCA section
408(q), as amended by FQPA in 1996.

III. Are There Any International Trade
Issues Raised by this Final Action?

EPA is working to ensure that the U.S.
tolerance reassessment program under
FQPA does not disrupt international
trade. EPA considers Codex Maximum
Residue Levels (MRLs) in setting U.S.
tolerances and in reassessing them.
MRLs are established by the Codex
Committee on Pesticide Residues, a
committee within the Codex
Alimentarius Commission, an
international organization formed to
promote the coordination of
international food standards. When
possible, EPA seeks to harmonize U.S.
tolerances with Codex MRLs. EPA may
establish a tolerance that is different
from a Codex MRL; however, FFDCA
section 408(b)(4) requires that EPA
explain in a Federal Register document
the reasons for departing from the
Codex level. EPA’s effort to harmonize
with Codex MRLs is summarized in the
tolerance reassessment section of
individual REDs. EPA has developed
guidance concerning submissions for

import tolerance support (June 1, 2000,
65 FR 35069) (FRL-6559-3), guidance
will be made available to interested
persons. Electronic copies are available
on the internet at http://www.epa.gov/.
On the Home Page select “Laws and
Regulations,” then select ‘“Regulations
and Proposed Rules” and then look up
the entry for this document under
“Federal Register—Environmental
Documents.” You can also go directly to
the “Federal Register” listings at http:/
/www.epa.gov/fedrgstr/.

IV. Objections and Hearing Requests

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of FFDCA. However, the period for
filing objections is now 60 days, rather
than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2004-0088 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before September 21, 2004.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so

marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Clerk as described in Unit
IV.A., you should also send a copy of
your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-2004-0088, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide



Federal Register/Vol. 69, No. 141/Friday, July 23, 2004/Rules and Regulations

43923

Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in
ADDRESSES. You may also send an
electronic copy of your request via e-
mail to: opp-docket@epa.gov. Please use
an ASCII file format and avoid the use
of special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

V. Statutory and Executive Order
Reviews

This final rule modifies and revokes
specific tolerances established under
section 408 of FFDCA. The Office of
Management and Budget (OMB) has
exempted these types of actions (i.e.,
modification of a tolerance and
tolerance revocation for which
extraordinary circumstances do not
exist) from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations as required by
Executive Order 12898, entitled Federal

Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994); or OMB review or
any other Agency action under
Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Pursuant to
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Agency
previously assessed whether
establishment of tolerances, exemptions
from tolerances, raising of tolerance
levels, expansion of exemptions, or
revocations of tolerances might
significantly impact a substantial
number of small entities and concluded
that, as a general matter, these actions
do not impose a significant economic
impact on a substantial number of small
entities. These analyses for tolerance
establishments and modifications, and
for tolerance revocations were
published on May 4, 1981 (46 FR 24950)
and December 17, 1997 (62 FR 66020),
respectively, and were provided to the
Chief Counsel for Advocacy of the Small
Business Administration. Taking into
account this analysis, and available
information concerning the pesticides
listed in this rule, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Specifically, as
per the 1997 notice, EPA has reviewed
its available data on imports and foreign
pesticide usage and concludes that there
is a reasonable international supply of
food not treated with canceled
pesticides. Furthermore, for the
pesticides named in this final rule, the
Agency knows of no extraordinary
circumstances that exist as to the
present revocations that would change
EPA’s previous analysis. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that

have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers, and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “‘tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VI. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).
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List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 8, 2004.
James Jones,
Director, Office of Pesticide Programs.

m Therefore, 40 CFR chapter Iis
amended as follows:

PART 180—[AMENDED]
m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Section 180.167 is amended by

revising the table in paragraph (a) to read
as follows:

§180.167 Nicotine-containing compounds;
tolerances for residues.

(a) * * *
Expiration/
Commodity P;ritlﬁ opner Revocation
Date

Cucumber ......... 2.0 12/4/05
Lettuce 2.0 12/4/05
Tomato 2.0 12/4/05
* * * * *

m 3. Section 180.173 is amended by
revising the table in paragraph (a) to read
as follows:

§180.173 Ethion; tolerances for residues.
(a) * * *

Expiration/
Commodity Pﬁ]ritlﬁ Opner Re\F/)ocation
Date

Cattle, fat .......... 0.2 10/1/08
Cattle, meat (fat

basis) ............. 0.2 10/1/08
Cattle, meat by-

products ........ 0.2 10/1/08
Citrus, dried

pulp e, 25.0 10/1/08
Fruit, citrus,

group 10 ........ 5.0 10/1/08
Goat, fat ............ 0.2 10/1/08
Goat, meat ........ 0.2 10/1/08
Goat, meat by-

products ........ 0.2 10/1/08
Hog, fat ............. 0.2 10/1/08
Hog, meat ......... 0.2 10/1/08
Hog, meat by-

products ........ 0.2 10/1/08
Horse, fat .......... 0.2 10/1/08
Horse, meat ...... 0.2 10/1/08
Horse, meat by-

products ........ 0.2 10/1/08
Milk, fat, reflect-

ing negligible

residues in

(20111 0.5 10/1/08
Sheep, fat ......... 0.2 10/1/08

Expiration/
Commodity P;ritlﬁ Op;]er Revocation
Date
Sheep, meat ..... 0.2 10/1/08
Sheep, meat by-
products ........ 0.2 10/1/08
* * * * *

§180.179 [Removed]

m 4. Section 180.179 is removed.

m 5. Section 180.276 is amended by
revising paragraph (a) to read as follows:

§180.276 Formetanate hydrochloride;
tolerances for residues.

(a) General. Tolerances are
established for residues of the
insecticide formetanate hydrochloride
(m-[[(dimethylamino)methylene]amino]
phenyl methylcarbamate hydrochloride)
in or on raw agricultural commodities as
follows:

Commodity Parts per million
Apple ..o, 3.0
Grapefruit 4.0
Lemon ..... 4.0
Lime .o 4.0
Nectarine .............. 4.0
Orange, sweet ...... 4.0
Peach 5.0
Pear ........ 3.0
Tangerine .............. 4.0
* * * * *

§180.307 [Removed]
m 6. Section 180.307 is removed.

§180.319 [Amended]

m 7. Section 180.319 is amended by
removing from the table the first entry for
Isopropyl m-chlorocarbanilate (CIPC)
which is the entry for “spinach.”

m 8. Section 180.325 is revised to read as
follows:

§180.325 2-(m-Chlorophenoxy) propionic
acid; tolerances for residues.

(a) General. A tolerance is established
for negligible residues of the plant
regulator 2-(m-chlorophenoxy)
propionic acid from application of the
acid or of 2-(m-
chlorophenoxy)propionamide in or on
the following raw agricultural

commodity:
Expiration/
Commodity P;ritlﬁ opner Revocation
Date
Pineapple .......... 0.3 2/1/07

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

m 9. Section 180.341 is amended by
revising paragraph (a) to read as follows:

§180.341 2,4-Dinitro-6-octylphenyl
crotonate and 2,6-dinitro-4-octylphenyl
crotonate; tolerances for residues.

(a) General. Tolerances are
established for combined negligible
residues of a fungicide and insecticide
that is a mixture of 2,4-dinitro-6-
octylphenyl crotonate and 2,6-dinitro-4-
octylphenyl crotonate in or on raw
agricultural commodities as follows:

Commodity Parts per million
Apple! ... 0.1
Grape! ......cccceeenee 0.1

1There are no U.S. registrations on apple
and grape as of October 24, 2002.

* * * * *

§180.344, 180.382, 180.424, 180.1012,
180.1051, and 180.1078 [Removed]

m 10. Sections 180.344, 180.382,
180.424, 180.1012, 180.1051, and
180.1078 are removed.

[FR Doc. 04-16718 Filed 7—22-04; 8:45 am)]
BILLING CODE 6560-50-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

45 CFR Part 146
[CMS—2152-F2]

RIN 0938-AL42

Amendment to the Interim Final
Regulation for Mental Health Parity

AGENCY: Centers for Medicare &
Medicaid Services (CMS), DHHS.

ACTION: Amendment to interim final
regulation.

SUMMARY: This document contains an
amendment to the interim final
regulation that implements the Mental
Health Parity Act (MHPA) to conform
the sunset date of the regulation to the
sunset date of the statute under
legislation passed by the 108th
Congress.

DATES: Effective date: The amendment
to the regulation is effective August 23,
2004.

Applicability dates: Under the
amendment, the requirements of the
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MHPA interim final regulation apply to
group health plans and health insurance
issuers offering health insurance
coverage in connection with a group
health plan during the period
commencing August 23, 2004, through
December 30, 2004. Under the extended
sunset date, MHPA requirements do not
apply to benefits for services furnished
on or after December 31, 2004.

FOR FURTHER INFORMATION CONTACT:
Dave Mlawsky, Centers for Medicare &
Medicaid Services (CMS), Department
of Health and Human Services, at 1—
877-267-2323, ext. 61565.

SUPPLEMENTARY INFORMATION:

I. Background

The Mental Health Parity Act of 1996
(MHPA) was enacted on September 26,
1996 (Pub. L. 104-204). MHPA
amended the Public Health Service Act
(PHS Act) and the Employee Retirement
Income Security Act of 1974 (ERISA) to
provide for parity in the application of
annual and lifetime dollar limits on
mental health benefits with dollar limits
on medical/surgical benefits. Provisions
implementing MHPA were later added
to the Internal Revenue Code of 1986
(Code) under the Taxpayer Relief Act of
1997 (Pub. L. 105-34).

The provisions of MHPA are set forth
in Title XXVII of the PHS Act, Part 7 of
Subtitle B of Title I of ERISA, and
Chapter 100 of Subtitle K of the Code.
The Secretaries of Health and Human
Services, Labor, and the Treasury share
jurisdiction over the MHPA provisions.
These provisions are substantially
similar, except as follows:

e The MHPA provisions in the PHS
Act generally apply to health insurance
issuers that offer health insurance
coverage in connection with group
health plans and to certain State and
local governmental plans. States, in the
first instance, enforce the PHS Act for
issuers. Only if a State does not
substantially enforce the MHPA
provisions under its insurance laws will
the Department of Health and Human
Services enforce the provisions, through
the imposition of civil money penalties.
Moreover, no enforcement action may
be taken by the Secretary of Health and
Human Services against any group
health plan except certain State and
local governmental plans.

e The MHPA provisions in ERISA
generally apply to all group health plans
other than governmental plans, church
plans, and certain other plans. These
provisions also apply to health
insurance issuers that offer health
insurance coverage in connection with
those group health plans. Generally, the
Secretary of Labor enforces the MHPA

provisions in ERISA, except that no
enforcement action may be taken by the
Secretary against issuers. However,
individuals may generally pursue
actions against issuers under ERISA
and, in some circumstances, under State
law.

e The MHPA provisions in the Code
generally apply to all group health plans
other than governmental plans, but they
do not apply to health insurance issuers.
A taxpayer that fails to comply with
these provisions may be subject to an
excise tax under section 4980D of the
Code.

I1. Overview of MHPA

The MHPA provisions are set forth in
section 2705 of the PHS Act, section 712
of ERISA, and section 9812 of the Code.
MHPA applies to a group health plan (or
health insurance coverage offered by
issuers in connection with a group
health plan) that provides both medical/
surgical benefits and mental health
benefits. MHPA’s original text included
a sunset provision specifying that
MHPA'’s provisions would not apply to
benefits for services furnished on or
after September 30, 2001. On December
22,1997, the Departments of Health and
Human Services, Labor, and the
Treasury issued interim final
regulations under MHPA in the Federal
Register (62 FR 66931). The interim
final regulations included this statutory
sunset date.

On January 10, 2002, President Bush
signed H.R. 3061 (Pub. L. 107-116), the
2002 Appropriations Act for the
Departments of Labor, Health and
Human Services, and Education
(“Appropriations Act”’). (During the
107th Congress, legislation was passed
by the Senate to amend and expand the
substantive provisions of MHPA. This
legislation was offered as an amendment
to the provisions of H.R. 3061. The
Conference Report accompanying the
underlying provisions of H.R. 3061
states that instead of the amendment
proposed by the Senate, the amendment
to MHPA contained in H.R. 3061
extends the original sunset date of
MHPA, so that MHPA'’s provisions will
not apply to benefits for services
furnished on or after December 31,
2002, H.R. Rep. 107-342, at 170 (2001)).
This legislation extended MHPA’s
original sunset date under the PHS Act,
ERISA, and the Code, so that MHPA’s
provisions in all three statutes would
not sunset until December 31, 2002.

On March 9, 2002, President Bush
signed H.R. 3090 (Pub. L. 107-147), the
Job Creation and Worker Assistance Act
of 2002 (“Job Creation Act”). That
legislation amended section 9812 of the
Code (the mental health parity

provisions), but did not amend the
corresponding MHPA provisions in the
PHS Act or ERISA. The Job Creation Act
extended the sunset date under the
Code to December 31, 2003.

On December 2, 2002, President Bush
signed H.R. 5716 (Pub. L. 107-313), the
Mental Health Parity Reauthorization
Act of 2002. This legislation further
extended MHPA’s sunset date under the
PHS Act and ERISA so that MHPA'’s
provisions would apply to any services
furnished before December 31, 2003.

As aresult of those pieces of
legislation, the Department published
conforming changes to the interim final
mental health parity regulations,
conforming the regulatory sunset date to
the new statutory sunset date. The
Department also made conforming
changes extending the duration of the
increased cost exemption to be
consistent with the new sunset date (68
FR 38206, June 27, 2003).

On December 19, 2003, President
Bush signed S. 1929 (Pub. L. 108-197),
the Mental Health Parity
Reauthorization Act of 2003. That
legislation further extends MHPA’s
sunset date under the PHS Act and
ERISA so that MHPA’s provisions apply
to any services furnished before
December 31, 2004. This statutory
amendment has not altered MHPA'’s
scope. It continues to apply to a group
health plan (or health insurance
coverage offered by issuers in
connection with a group health plan)
that provides both medical/surgical
benefits and mental health benefits.
(The parity requirements under MHPA,
the interim regulations, and the
amendment to the interim regulations
do not apply to any group health plan
(or health insurance coverage offered in
connection with a group health plan) for
any plan year of a small employer. The
term ‘“‘small employer” is defined as an
employer who employed an average of
at least 2 but not more than 50
employees on business days during the
preceding calendar year and who
employs at least 2 employees on the first
day of the plan year.) As a result of this
statutory amendment, and to assist
employers, plan sponsors, health
insurance issuers, and workers, the
Department is publishing this
amendment to the interim final
regulations, conforming the regulatory
sunset date to the new statutory sunset
date. The Department is making the
effective date of this amendment to the
interim final regulations effective as of
August 23, 2004. Since the extension of
this sunset date is essentially self-
implementing, this amendment to the
MHPA regulations is published on an
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interim final basis under section 2792 of
the PHS Act.

This amendment to the interim final
regulations is adopted under the
authority contained in sections 2701
through 2763, 2791, and 2792 of the
PHS Act (42 U.S.C. 300gg through
300gg—63, 300gg—91, and 300gg—92), as
added by HIPAA (Pub. L. 104-191), and
amended by MHPA (Pub. L. 104-204, as
amended by Pub. L. 107-116, Pub. L.
107-313, and Pub. L. 108-197).

III. Collection of Information
Requirements

This document does not impose
information collection and
recordkeeping requirements.
Consequently, it need not be reviewed
by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995.

IV. Regulatory Impact Statement
Overall Impact

We have examined the impacts of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review), the Regulatory
Flexibility Act (RFA) (September 16,
1980, Pub. L. 96—-354), section 1102(b) of
the Social Security Act, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4), and Executive Order 13132.

Executive Order 12866 (as amended
by Executive Order 13258, which
merely reassigns responsibility of
duties) directs agencies to assess all
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
(RTA) must be prepared for major rules
with economically significant effects
($100 million or more in any 1 year).
According to the terms of the Executive
Order, it has been determined that this
action is not a “‘significant regulatory
action”” within the meaning of the
Executive Order. Rather, it is an
amendment to the 1997 interim final
regulations that makes no substantive
changes to those regulations, and merely
extends the regulatory sunset date to
conform to the new statutory sunset
date added by Public Law 108-197.
Because it is not a major rule, we are not
required to perform an assessment of the
costs and savings.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and

government agencies. Most hospitals
and most other providers and suppliers
are small entities, either by nonprofit
status or by having revenues of $6
million to $29 million in any 1 year.
Individuals and States are not included
in the definition of a small entity. We
are not preparing an analysis for the
RFA because we have determined, and
we certify, that this rule will not have
a significant economic impact on a
substantial number of small entities.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area and has
fewer than 100 beds. We are not
preparing an analysis for section 1102(b)
of the Act because we have determined,
and we certify, that this rule will not
have a significant impact on the
operations of a substantial number of
small rural hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule that may result in expenditure in
any 1 year by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $110 million. This rule
will have no consequential effect on the
governments mentioned or on the
private sector.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it publishes a proposed
rule (and subsequent final rule) that
imposes substantial direct requirement
costs on State and local governments,
preempts State law, or otherwise has
Federalism implications. We have
reviewed this final rule and have
determined that it will not have a
substantial effect on State or local
governments.

We have reviewed this rule and
determined that, under the provisions of
Public Law 104—-121, the Contract with
America Act, it is not a major rule.

List of Subjects in 45 CFR Part 146

Health care, Health insurance,
Reporting and recordkeeping
requirements, State regulation of health
insurance.

m For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services amends 45 CFR part
146 as follows:

PART 146—REQUIREMENTS FOR THE
GROUP HEALTH INSURANCE
MARKET

m 1. The authority citation for part 146 is
revised to read as follows:

Authority: Secs. 2701 through 2763, 2791,
and 2792 of the PHS Act (42 U.S.C. 300gg
through 300gg—63, 300gg—91, and 300gg—92),
as added by HIPAA (Pub. L. 104-191), and
amended by MHPA (Pub. L. 104-204, as
amended by Pub. L. 107-116, Pub. L. 107-
313, and Pub. L. 108-197), NMHPA (Pub. L.
104-204), and WHCRA (Pub. L. 105-277),
sec. 102(c) of HIPAA.

§146.136 [Amended]

m 2.In § 146.136, the following
amendments are made:

m a. The last sentence of paragraph (f)(1)
is amended by removing the date
“December 31, 2003”’ and adding in its
place the date ‘“December 31, 2004.”

m b. Paragraph (g)(2) is amended by
removing the date “December 31, 2003”
and adding in its place the date
“December 31, 2004.”

m c. Paragraph (i) is revised to read as
follows:

§146.136 Parity in the application of
certain limits to mental health benefits.
* * * * *

(i) Sunset. This section does not apply
to benefits for services furnished on or
after December 31, 2004.

Dated: April 2, 2004.

Mark B. McClellan,

Administrator, Centers for Medicare &
Medicaid Services.

Dated: July 20, 2004.
Tommy G. Thompson,

Secretary, Department of Health and Human
Services.

[FR Doc. 04-16826 Filed 7—22—-04; 8:45 am)|]
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

45 CFR Part 146

[CMS-2033-F]

RIN 0938—-AKO00

Requirements for the Group Health
Insurance Market; Non-Federal

Governmental Plans Exempt From
HIPAA Title | Requirements

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule.

SUMMARY: This rule finalizes existing
exemption election requirements that
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apply to self-funded non-Federal
governmental plans. In it, we clarify the
conditions under which plan sponsors
may exempt these plans from most of
the requirements of title XXVII of the
PHS Act, and provide guidance on the
procedures, limitations, and
documentation associated with
exemption elections. Finally, we revise
the requirements to reinforce
beneficiary protections for exemption
elections.

DATES: The regulations amending 45
CFR 146.180 became effective on
September 24, 2002.

FOR FURTHER INFORMATION CONTACT:
David Holstein (410) 786—1565.
SUPPLEMENTARY INFORMATION:

I. Background

Title I of the Health Insurance
Portability and Accountability Act of
1996 (HIPAA) added a new title XXVII
to the Public Health Service (PHS) Act
to establish various reforms to the group
and individual health insurance
markets. The group market reforms are
contained under Part A of title XXVII,
which includes, among other things,
guaranteed availability of coverage to
small group market employers and
renewability of coverage in the small
and large group markets; limitations on
pre-existing condition exclusion
periods; special enrollment periods
under certain circumstances; and
prohibition of discrimination against
individual participants and
beneficiaries based on health status.

Part A of title XXVII was amended by
the Newborns’ and Mothers’ Health
Protection Act of 1996 (NMHPA), the
Mental Health Parity Act of 1996
(MHPA), and the Women’s Health and
Cancer Rights Act of 1998 (WHCRA),
which added new sections 2704, 2705
and 2706 (subpart 2 of Part A of title
XXVII), respectively. NMHPA provides
protections for mothers and newborn
children for hospital stays following
childbirth. MHPA, which applies to
group health plans sponsored by
employers with more than 50
employees, provides for parity between
annual and lifetime dollar limits
applicable to mental health benefits,
and annual and lifetime dollar limits
applicable to medical and surgical
benefits. Originally, the MHPA sunset
date was September 30, 2001, but
subsequent legislation (Pub. L. 107-116
and Pub. L. 107-313) respectively
extended the sunset date to December
31, 2002, and December 31, 2003.
WHCRA requires group health plans
that provide medical and surgical
benefits for mastectomies to cover,
among other things, reconstructive

surgery and prostheses following a
mastectomy.

Section 2721(b)(2) of the PHS Act, as
added by HIPAA and implemented at 45
CFR 146.180, permits non-Federal
governmental employers to elect to
exempt self-funded portions of their
group health plans (that is, benefits not
provided through health insurance
coverage) from most of the requirements
of title XXVII of the PHS Act. (This
practice is sometimes referred to as
“opting out of HIPAA.”) However,
health plans cannot be exempted from
certification and disclosure of creditable
coverage requirements under section
2701(e) of the PHS Act.

II. Summary of Provisions of the
Interim Final Rule With Comment
Period

On July 26, 2002, we published in the
Federal Register (67 FR 48802) an
interim final rule with comment period,
“Technical Change to Requirements for
the Group Health Insurance Market;
Non-Federal Governmental Plans
Exempt From HIPAA Title I
Requirements” that amended existing
exemption election requirements at
§ 146.180 that apply to self-funded non-
Federal governmental plans. In the
interim final rule with comment period,
we clarified the conditions under which
plan sponsors may exempt these plans
from most of the requirements of title
XXVII of the PHS Act, provided
guidance on the procedures, limitations,
and documentation associated with
exemption elections, revised the
exemption election requirements to
reinforce beneficiary protections, and
made a technical correction to § 146.150
“Guaranteed availability of coverage for
employees in the small group market.”

We refer the reader to the July 26,
2002, interim final rule with comment
period for greater detail.

III. Analysis of and Responses to Public
Comments

We received no public comments on
the July 26, 2002, interim final rule.

IV. Provisions of the Final Regulations

The provisions of this final rule are
identical to the provisions of the July
26, 2002, interim final rule with
comment period.

V. Collection of Information
Requirements

Under the Paperwork Reduction Act
(PRA) of 1995, we are required to
provide 30-day notice in the Federal
Register and solicit public comment
before a collection of information
requirement is submitted to the Office of
Management and Budget (OMB) for

review and approval. In order to fairly

evaluate whether an information

collection should be approved by OMB,
section 3506(c)(2)(A) of the Paperwork

Reduction Act of 1995 requires that we

solicit comment on the following issues:

e The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

e The accuracy of our estimate of the
information collection burden.

e The quality, utility, and clarity of
the information to be collected.

¢ Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

We received no comments.

The reporting and disclosure
requirements referenced under
§ 146.180(b), (g), and (h) are currently
approved under OMB number 0938—
0702 (HIPAA Group Market Information
Collection Requirements).

Under paragraph (e) of § 146.180,
CMS may require that additional
information be submitted after receiving
an election to opt out. The burden of
this requirement is the time it takes to
gather and submit the additional
information. This type of information
collection is exempt from the
requirements of the PRA under section
1320.4 as it is a collection of
information during the conduct of an
administrative action.

As required by section 3504(h) of the
PRA, we have submitted a copy of this
document to OMB for its review of these
information collection requirements.

If you comment on these information
collection and recordkeeping
requirements, please mail copies
directly to the following:

Centers for Medicare & Medicaid
Services, Office of Strategic
Operations and Regulatory Affairs,
Regulations Development and
Issuances Group, Attn: Julie Brown,
Room (C5-14-03, 7500 Security
Boulevard, Baltimore, MD 21244—
1850; and

Office of Information and Regulatory
Affairs, Office of Management and
Budget, Room 10235, New Executive
Office Building, Washington, DC
20503, Attn: Brenda Aguilar, CMS
Desk Officer.

VI. Regulatory Impact Statement

We have examined the impacts of this
final rule as required by Executive
Order 12866 (September 1993,
Regulatory Planning and Review), the
Regulatory Flexibility Act (RFA)
(September 16, 1980, Pub. L. 96—354),
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4), and Executive
Order 13132.
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Executive Order 12866 (as amended
by Executive Order 13258, which
merely reassigns responsibility of
duties) directs agencies to assess all
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects
($100 million or more in any 1 year).
This final rule is not economically
significant and is not a major rule.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and
government agencies. Most hospitals
and most other providers and suppliers
are small entities, either by nonprofit
status or by having revenues of $6
million to $29 million in any 1 year.
Individuals and States are not included
in the definition of a small entity. This
final rule will have no significant
impact on small businesses.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule that may result in expenditure in
any 1 year by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $110 million. This
final rule does not impose unfunded
mandates on State, local, or tribal
governments.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has federalism implications.
We have determined that this final rule
does not significantly affect the rights,
roles, and responsibilities of State or
local governments.

The July 26, 2002, interim final rule
with comment period was reviewed by

the Office of Management and Budget
(OMB) in accordance with provisions of
Executive Order 12866.

List of Subjects in 45 CFR Part 146

Health care, Health insurance,
Reporting and recordkeeping
requirements.

PART 146—REQUIREMENTS FOR THE
GROUP HEALTH INSURANCE
MARKET

m Accordingly, the interim final rule
with comment period amending 45 CFR
part 146, which was published on July
26, 2002, in the Federal Register at 67 FR
48802—48814 is adopted as a final rule
without change.

(Catalog of Federal Domestic Assistance
Program No. 93.773), (Catalog of Federal
Domestic Assistance Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

(Catalog of Federal Domestic Assistance
Program No. 93.778, Medical Assistance
Program)

Dated: July 28, 2003.
Thomas A. Scully,

Administrator, Centers for Medicare &
Medicaid Services.

Dated: March 1, 2004.
Tommy G. Thompson,
Secretary.
[FR Doc. 04-16792 Filed 7—22-04; 8:45 am]|
BILLING CODE 4120-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 031104274-4011-02;1.D.
071604E]

Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries; Inseason
Adjustment of the Quarter Ill Fishery
for Loligo Squid

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Inseason adjustment.

SUMMARY: NMFS announces that the
Regional Administrator, Northeast
Region, NMFS (Regional Administrator)
is decreasing the commercial Loligo
squid quota for Quarter III in the
Exclusive Economic Zone (EEZ). This
inseason adjustment is necessary due to
overages in the commercial quota
landed in the Quarter 1.

DATES: Effective 0001 hours, July 20,
2004, through 2400 hours, September
30, 2004.

FOR FURTHER INFORMATION CONTACT: Don
Frei, Fishery Management Specialist,
978-281-9221, fax 978-281-9135, e-
mail don.frei@noaa.gov.

SUPPLEMENTARY INFORMATION: Section
648.21 (f)(2) requires the Regional
Administrator to subtract any overages
of Loligo squid commercial quota
landed during Quarter I from the
allocation for Quarter III. Accordingly,
the Regional Administrator, based on
dealer reports and other available
information, has determined that there
was a 5.6 percent overage in Quarter I
Loligo squid directed fishery. Therefore,
the quota for the directed fishery for
Loligo squid in Quarter III is reduced
from 6,435,130 1b (2,918.9 mt) to
5,733,152 1b (2,600.5 mt). The
regulations governing the Atlantic
mackerel, squid, and butterfish fisheries
require notification to the public of this
adjustment.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 19, 2004.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 04-16835 Filed 7—20-04; 3:58 pm]
BILLING CODE 3510-22-S
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Federal Energy Regulatory
Commission

18 CFR Parts 35, 131, 154, 157, 250,
281, 284, 300, 341, 344, 346, 347, 348,
375, and 385

[Docket No. RM01-5-000]

Electronic Tariff Filings

July 8, 2004.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking
and technical conference.

SUMMARY: The Federal Energy
Regulatory Commission is proposing to
require that all tariffs and tariff revisions
and rate change applications for the
public utility, natural gas pipeline, and

electronically via software provided by
the Commission. Upon the effective date
of a final rule in this proceeding, the
Commission will no longer accept tariff
filings submitted in paper format. This
endeavor is intended to improve the
administrative convenience for the
regulated entities, facilitate public
access to the tariffs, improve the overall
tariff management processes, and
facilitate the Commission’s and the
public’s analysis of proposed tariff
changes and tariff filings.

The Commission will make the
proposed tariff filing software available
on its Web site (http://www.ferc.gov)
shortly after this Notice of Proposed
Rulemaking (NOPR) is issued and is
seeking participation from the industry
in testing the software as well as
comments on its operation. Commission
staff will hold a technical conference
with the industry and the public to
assess the results of the testing.

DATES: Comments are due October 4,
2004.

ADDRESSES: Comments may be filed
electronically via the eFiling link on the
Commission’s Web site at http://
www.ferc.gov. Commenters unable to

an original and 14 copies of their
comments to: Federal Energy Regulatory
Commission, Office of the Secretary,
888 First Street, NE., Washington, DC
20426. Refer to the Comment
Procedures section of the preamble for
additional information on how to file
comments.

FOR FURTHER INFORMATION CONTACT:

H. Keith Pierce (Technical Information),
Office of Markets, Tariffs, and Rates,
Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. (202) 502—
8525, Keith.Pierce@ferc.gov.

Jamie Chabinsky (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426. (202) 502-6040,
Jamie.Chabinsky@ferc.gov.

Bolton Pierce (Software Information),
Office of Markets, Tariffs, and Rates,
Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. (202) 502—
8803, Bolton.Pierce@ferc.gov.

SUPPLEMENTARY INFORMATION:

Electronic Tariff Filings; Notice of

oil pipeline industries, be filed file comments electronically must send  Proposed Rulemaking
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1. The Federal Energy Regulatory
Commission (Commission) is proposing
to amend its regulations to mandate that

utilities make their tariff and rate case
filings electronically with the
Commission, over the Internet, via

computer software provided by the
Commission. Electronically filed tariffs
and tariff changes should improve the
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efficiency and administrative
convenience of the tariff and tariff
change filing process, reduce the burden
and expense associated with paper
tariffs and paper tariff changes, facilitate
public access to tariff information,
improve the overall management of the
tariff and tariff change processes, and
facilitate the analysis of proposed tariff
changes. In addition, electronically filed
tariffs should improve access and
research capabilities within and among
applicants’ tariffs. This feature should
help facilitate the Commission’s
monitoring of energy markets, to the
benefit of the customers and all
involved. It also should enhance
competition within industries by
providing the customers and all
involved with an electronic means of
comparing the rates, terms and
conditions, and other provisions
applicable to the regulated entities.

2. After the issuance of this Notice of
Proposed Rulemaking (NOPR), the
Commission will be posting on its
website instructions for downloading
the proposed software that the utilities
will use to make their tariff and rate
case filings. The Commission
encourages utilities to download the
proposed software to see how the
system will operate and to participate in
the Commission’s program for testing
the software.

I. Background

3. The Federal government has set a
goal to substitute electronic means of
communication and information storage
for paper. For example, the Government
Paperwork Elimination Act directed
agencies to provide for the optional use
and acceptance of electronic documents
and signatures, and electronic record-
keeping, where practical.! Similarly, the
Office of Management and Budget
(OMB) Circular A-130 required agencies
to use electronic information collection
techniques, where such means will
reduce the burden on the public,
increase efficiency, reduce costs, and
help provide better service.? This
requirement applies to all filings,
including tariff filings.

4. As part of its statutory
responsibilities, the Commission
requires regulated entities to file tariffs
which include, among other things,
their respective rates, and terms and
conditions of service.? In addition, the

1 See 44 U.S.C. 3504(a)(1)(B)(vi); 44 U.S.C. 3504
note, Pub. L. 105-277, § 1704 (October 21, 1998).

2Circular A-130, Para. 8.a.1(k).

3 A tariff is the compilation of any rates,
schedules, rate schedules, contracts, application,
rule, or similar matter that clearly and specifically
set forth all rates and charges for any services
subject to the jurisdiction of this Commission, the

Commission regulations require
regulated entities that are amending
tariffs to file material accompanying the
proposed tariff changes. This material
can range from a filing including a letter
of transmittal, an explanation of the
basis of the filing, and a form of notice
to a full rate case filing, including
required schedules detailing the
derivation of the rates.

5. Currently, gas and electric tariffs
are filed at the Commission in the form
of numbered tariff sheets. When changes
to the tariffs are necessary, the
companies file substitute or revised
tariff sheets, which supersede the
effective tariff sheets on file.# The use of
tariff sheets as the base unit for the tariff
allows for changes to be submitted to
the Commission without the necessity
of refiling the entire tariff.

6. Oil pipeline tariffs do not use the
tariff sheet format. The oil pipeline tariff
format consists of parts identified by
item numbers. Changes are filed either
as complete tariffs 3 or tariff
supplements.® The changes being made
by the new filing are identified by the
item number, and can be revisions,
insertions, and cancellations.

7. The Commission has previously
undertaken changes to provide for
electronic submission of tariff filings
and other material. In 1988, the
Commission required natural gas
pipelines to file formatted electronic
versions of certain tariffs on diskette in
addition to filing paper copies. These
requirements retained the tariff page
concept. Each pipeline files
electronically only the tariff page or
pages that are being revised. In Order
No. 888, the Commission required that
public utilities submit a complete
electronic version of all open access
transmission tariffs and service
agreements in a word processor format,
with the diskette labeled as to the
format (including version) used,
initially and each time changes are filed.
The electronic filing requirements do
not extend to oil pipelines, which, to
this date, are required to file only paper
copies of their tariffs.

classifications, practices, rules and regulations
affecting such rates and charges and all contracts
which in any manner affect or relate to such rates,
charges, classifications, services, rules, regulations
or practices.

4 Such tariff pages are frequently identified using
the following nomenclature, as an example, Third
Revised Sheet No. 100, superseding Second Revised
Sheet No. 100.

5For example, to indicate that a new tariff had
been filed to supersede an existing tariff, the tariff
would state: FERC No. 46 cancels FERC No. 45.

6For example, a supplement filed to amend a
tariff could be identified as: Supplement No. 1 to
FERC No. 46.

8. With respect to electronic filings,
the Commission, in Order No. 614,
stated that it was initiating a process
“necessary to accommodate the
movement toward an integrated energy
industry and to facilitate the
development of common standards for
the electronic filing of all rate schedule
sheets.” 7 Order No. 614 required public
utilities to refile their tariffs to comply
with new formatting requirements,
including removing superceded tariff
language, extraneous provisions, and
items that were not subject to
Commission jurisdiction.? These
refilings were to aid public utilities in
preparing their tariffs for conversion to
an electronic format. As another step in
moving towards electronic filing, the
Commission, in Order No. 2001,°
eliminated the requirement to file paper
copies of conforming service
agreements, but required the filing of an
electronic report that summarized the
contractual terms and conditions in the
service agreements.

9. At the same time, the Commission
has been expanding the scope of
electronic filing with respect to material
filed with the Commission.1® These
regulations permit electronic filing of
interventions, protests, rehearings, and
other material. But, to date, they do not
include materials filed to revise tariffs,
and except as discussed above, have not
provided for electronic filing of tariffs.

10. On March 14, 2001, the
Commission issued a Notice of Inquiry
and Informational Conference (NOI) in
this proceeding. The NOI requested
comments, from the electric, gas, oil,
and other regulated industries that file
tariffs, on several specific and general
issues.1? The NOI further provided for
the establishment of a staff
informational conference to discuss the
electronic tariff filing initiative. The

7 Designation of Electric Rate Schedule Sheets,
Order No. 614, 65 FR 18221, FERC Stats. & Regs.,
31,096 at 31,501 (2000).

8 E.g., Boston Edison Company, 98 FERC {61,292
(2002).

9Revised Public Utility Filing Requirements,
Order No. 2001, 67 FR 31043, (May 8, 2002), FERC
Stats. & Regs., 131,127 (2002).

10 See Electronic Registration, Order No. 891, 67
FR 52406 (Aug. 12, 2002), FERC Stats. & Regs.
{31,132 (2002); Electronic Filing of FERC Form 1,
Order No. 626, 67 FR 36093 (May 23, 2002), FERC
Stats. & Regs. 131,130 (2002); Electronic Service of
Documents, 66 FR 50591 (Oct. 4, 2001), FERC Stats.
& Regs. 135,539 (2001); Revised Public Utility
Filing Requirements, Order No. 2001, 67 FR 31043
(May 8, 2002), FERC Stats. & Regs. 31,127 (2002);
Electronic Filing of Documents, Order No. 619, 65
FR 57088 (Sept. 21, 2000), FERC Stats. & Regs.
431,107 (2000); Electronic Notification of
Commission Issuances, Notice of Proposed
Rulemaking, 107 FERC 61,311 (2004).

11 Electronic Tariff Filings, 66 FR 15673 (March
20, 2001), FERC Stats. & Regs. 35,538 at 35,789—
91 (2001).
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NOI requested comments on whether to
move to a section-based tariff, whether
to standardize tariffs, and the electronic
format to be used in filing tariffs. The
conference was held on April 24, 2001,
with interested members of the public
and industry in attendance.12
Comments on the NOI were filed by the
16 parties listed in Appendix A. Most of
the commenters responded to the issues
in general, with the majority opposing
any effort to standardize tariffs out of
concern about unintended tariff changes
that could result and the possibility that
such reorganization could spawn
burdensome proceedings to check and
resolve potential discrepancies.

II. Discussion

11. This NOPR represents a
continuation of the Commission’s efforts
to meet its responsibilities in
implementing the goals of the legislative
and executive branches of the Federal
government with respect to substituting
electronic means of communication and
information storage for paper means.
The benefits of this endeavor for all
involved, including the regulated
industries, the customers, state
commissions, parties to the proceedings,
the Commission and its staff, other
persons impacted by the tariffs and tariff
filings, and the general public, are
extensive. Thus, the primary
justifications for this NOPR are to reap
the benefits of electronic filing and
access and to implement the goals of the
legislative and executive branches of the
Federal government with respect to
moving towards the electronic filing of
documents.

12. The Commission is proposing in
this rule to require regulated entities
filing under parts 35, 154, 284, 300 and
34113 to make all tariff and rate filings,
as well as other material involved in
these proceedings, electronically.14
Requiring the provision of all tariff and
related material electronically will
provide easier access, including search
and copy and paste functionality, to all
such material. The Commission is
developing its own software to

12 Notice of the conference was published in the
Federal Register, 66 FR 17130 (March 29, 2001).

13 At this time, the Commission is not proposing
to include pro forma tariffs filed in certificate
proceedings under § 7, or import/export permission
under § 3, of the Natural Gas Act, although such
filings could be included at a later date. Compliance
tariff filings pursuant to findings made by the
Commission pursuant to §§3 and 7 of the NGA are
proposed to be subject to the electronic tariff
requirements.

14 These filings include, but are not limited to,
tariffs, rate schedules, and contracts, or parts
thereof, and material related thereto, cancellation,
termination or adoption of tariffs, statements,
workpapers, responses to data requests, compliance
filings, and rehearings.

accommodate the tariff filings. This
software will be distributed via the
Commission’s Web site to all utilities
needing to make the filings. In order to
make their initial tariff compliance
filing, regulated entities will have to
electronically cut and paste their
existing tariffs into the software in order
to submit the material using the
Internet. As discussed below, the
Commission proposes some changes
from current practice to facilitate
electronic filing. The Commission is
proposing to change from the tariff-sheet
format to a section-based format, which
is better suited to electronic filing.1s
Also, the Commission proposes to
standardize the process for withdrawals
of tariff filings and amendments to tariff
filings.

13. The Commission will discuss
below in greater detail the mechanism it
is proposing.

A. Scope

14. The companies or entities covered
by this NOPR are those that submit
tariffs, rates, or contracts with the
Commission pursuant to the Natural Gas
Act (NGA), the Natural Gas Policy Act
of 1978 (NGPA), the Federal Power Act
(FPA), the Interstate Commerce Act
(ICA), and any other relevant statutes.
Included among the companies or
entities proposed to be covered by
requirement are: Regional transmission
organizations (RTOs) and independent
system operators (ISOs); power
authorities and federal power marketing
administrations which file rates,
contracts, or tariffs at the Commission;
intrastate natural gas pipelines that file
rates and operating conditions pursuant
to the NGPA; interstate natural gas
pipelines subject to the NGA which
serve only an industrial customer; and
companies or entities that may make
voluntary tariff filings, such as
reciprocity filings pursuant to Order No.
888.

15. Further, to the extent that the
Commission has granted waivers to
regulated entities with respect to the
requirements that they file tariffs, rates,
rate schedules, and/or contracts in the
format required by our regulations, the
Commission is proposing to rescind
such waivers with the effectiveness of a
final rule in this proceeding. Those
entities would therefore be required to
refile their tariffs, rates, rate schedules,
and/or contracts consistent with the
electronic formatting requirements
proposed in this NOPR. This includes,

15 Commenters to the NOI objected to requiring a
reorganization of the tariff structure and the
Commission is not proposing any reorganization in
this NOPR.

for example, part 284 negotiated rate
contracts that have been filed in lieu of
a tariff sheet under the Commission’s
negotiated rate policy,’¢ and pipelines
serving industrial customers that filed
transportation contracts.1” The
Commission’s objective is to have all
tariffs for all companies and industries
in the same format and available from
the same location without the need to go
to different places depending on the
industry or company at issue.

B.Tariff Sections

16. In order to make the process of
referencing and searching tariffs easier,
the Commission is proposing to replace
the traditional use of tariff sheets with
tariff sections as the basis for making
tariff revisions. Using the Commission’s
software, companies will be able to file
tariff revisions by filing to revise
specific tariff sections, or by adding or
removing tariff sections. As a result
companies will no longer file tariff
supplements to reflect tariff revisions,8
but instead will directly change the
tariff sections.

17. The concept of the tariff sheet is
a hold-over from a paper filing world in
which revised tariff sheets were filed so
that they could replace individual pages
in a tariff book. In an electronic world,
there is no longer a need to physically
replace pages in a tariff book. Instead,
electronic filing is much more
conducive to replacing only the specific
tariff section involved in the revision.

18. The use of tariff sheet filing has,
in the past, caused certain difficulties in
finding tariff provisions. Under the tariff
sheet method, there are two references
to each relevant tariff provision, the
sheet number (which is the official
reference) and the internal section
number. In pleadings before the
Commission, parties frequently refer
only to the section that is being changed
rather than to the official tariff sheet.
For example, reference is frequently
made to General Terms and Conditions,

16 See Natural Gas Pipeline Negotiated Rate
Policies and Practices, 104 FERC {61,134 at P 31—
34 (2003); East Tennessee Natural Gas Company,
107 FERC {61, 197 (2004). Service agreements,
such as those discussed in ANR Pipeline Company,
106 FERC {61,313 (2004), Columbia Gulf
Transmission Company, 96 FERG {61,242 and
61,243 (2001) will be required to be filed as part of
the electronic tariff.

17 E.g., B-R Pipeline Co., 89 FERC {61,312 at
61,955-957 (1999); Valero Natural Gas Pipeline Co.,
82 FERC {61,280 at 62,094 (1998).

18 A tariff supplement is similar to an appendix
or codicil that reflects revisions to be made to the
tariff. Tariff supplements are used frequently in oil
company tariff filings, and the Commission staff
will work with individual oil companies to
determine the easiest and most efficient means of
transitioning from the use of supplements to the
new electronic filing method.



43932

Federal Register/Vol. 69, No. 141/Friday, July 23, 2004 /Proposed Rules

section 12.1, rather than to the
particular tariff sheet on which this
section is located. Under a tariff sheet
method, it can be difficult to determine
which tariff sheet is being referenced,
which in turn makes tariff research
more difficult.

19. Another problem with the current
system is that a company may make
multiple filings to change different parts
of its tariff language or rates on the same
tariff page. While these proposed
changes are pending Commission
action, the tariff includes multiple
versions of the same tariff page, some of
which may be effective and others
suspended and not yet effective. A
further problem is that when a
paragraph of text is added or deleted
from one page of the tariff, there can be
a domino effect on many of the
subsequent pages. Unchanged tariff
provisions are pushed forward or
backward on the subsequent tariff pages.
Thus, the company has to file changes
to many subsequent tariff pages because
their appearance changes even though
there are no substantive changes on
those sheets. This also makes it hard to
do historical tariff research.

20. The current tariffs generally
include a designation for each tariff
sheet denoting where that sheet falls in
the range of sheets that have been filed,
e.g., Second Revised Sheet No. 100
indicates that two other sheet 100s were
filed before that one. The Commission is
proposing to replace this numbering
scheme by simply dating each tariff
section as it is filed, and identifying
which sections are effective, proposed,
and suspended. Commenters should
address whether using such date stamps
will be sufficient to identify historic
tariff provisions.

21. Tariffs of gas pipelines and public
utilities currently employ an
organizational structure, with a form of
outline or section numbering, to a single
tariff. This structure can be maintained
in filing section based tariffs, although,
as discussed below, the Commission
requests comment on whether a uniform
numbering system should be employed
across all tariffs or tariffs within an
industry. Oil pipelines currently file
individual tariffs relating to a specific
movement of oil between specified
points, or to a series of related
movements. The Commission here is
proposing that these individual tariffs
be structured as a single tariff, with
sections that refer to the individual or
related movements.

22. In comments on the NOI, the
Interstate Natural Gas Association of
America , Gulf South Pipeline
Company, LP, Enron Interstate Pipelines
and the William Companies, Inc.

(collectively, INGAA) oppose a section-
based electronic tariff. INGAA contends
that the existing page-based system is
easy to reference and print. It argues
sections could easily span multiple
printed pages, which is inefficient, and
the printed tariff would no longer have
a common format. INGAA states an
electronic section-based system will not
improve the overall process of
referencing tariff sections, because
paper copies of the tariff will still be
necessary to maintain and reference,
and number of pages in those paper
versions will increase due to inefficient
use of space. Further, INGAA maintains
tariff sections do not eliminate the issue
of redesignating sections to reflect the
addition of new sections. Thus, it argues
a section-based tariff offers no
improvement in historical research, and
concludes that the costs of converting to
a section-based system outweigh the
limited benefits. The Association of Oil
Pipelines and Buckeye Pipe Line
Company (collectively, AOPL) support a
section-based tariff for the oil program.
Given the current format of oil tariffs,
AOQOPL believes a section-based system is
appropriate.

23. While reformatting tariffs in a
section-based format will cause some
additional effort in the initial filing
stage, the Commission believes that
such a change is warranted for the
reasons discussed above. Continuing
with a system of dual referencing to
tariff provisions causes confusion and
makes tariff research more difficult. In
fact, pipeline companies, when
establishing internal tariff cross-
references, use tariff sections as the
cross reference and not tariff sheet
numbers.

24. INGAA contends that printing
sections will be more difficult than
printing tariff sheets, because a section
may require multiple pages to print. But
this same problem can occur with tariff
sheets, since in most instances, those
using tariffs print the tariff section in
which they are interested, even if that
section covers numerous tariff sheets.
As to the ability to print a large number
of sections with a minimum of unused
space, that is simply an issue of
software design which is being
examined.

25. INGAA maintains that moving to
a section-based tariff will not change the
problem of having to redesignate
sections as new sections are added. As
discussed below, the Commission is
requesting comment on whether under
a section-based system, utilities should
not be permitted to change the initial
section numbering of the tariff sheets in
order to improve the ability to do tariff
research.

26. The Commission requests specific
comment on a number of issues raised
by different section numbering methods.

27. First, tariffs filed with the
Commission currently use different
section numbering or outlining
schemes. Public utility tariffs generally
number sections using a numeric
numbering approach, e.g., 1.1.2.3. In
contrast the gas pipelines often use a
Roman outlining approach for each
portion of the tariff. For example, the
General Terms and Conditions (GT&C)
portion of the tariff would use (a)(2)(i)
to identify various tariff provisions
within the GT&C. The oil pipelines’
tariffs frequently utilize only paragraph
numbering.

28. The tariff filing software the
Commission is developing can handle
any document numbering scheme.
However, the Commission requests
comment on whether to adopt a
standardized numbering or outlining
scheme for tariff filings across
industries, to adopt a standardized
scheme within each industry, or to
permit each filer to choose its own
numbering scheme. The use of a
numeric scheme, such as 1.1.2, appears
more consistent with electronic filing,
because it can easily accommodate the
filing of new tariff sections between
other sections. For example, if there are
two sections, 1.1 and 1.2, and a section
needs to be inserted between those, it
can simply be labeled 1.1.1.19 On the
other hand, the Commission recognizes
that changing numbering schemes could
require the utility to go through its tariff
to identify all cross-references that need
to be changed. The Commission
requests comment from users of tariffs
as to whether a uniform numbering and
citation scheme would be of sufficient
use as to warrant the effort involved in
changing numbering schemes.

29. Second, the Commission requests
comment on whether utilities should
not (except in extreme cases) change the
initial numbering of tariff provisions.
For instance, in adding a tariff section
in between existing sections, 3.1 and
3.2, the utility should not renumber the
pre-existing sections, but instead should
add a subsection, 3.1.1, or a new
section, 3.3. Keeping section numbers
stable would make historical tariff
research easier, since a reference in a
two-year old order to a particular tariff
section will still refer to the same
section at a later point in time, and
permit the user to see how the section
read at the time of the order.

19Indeed, whatever choice is made, the proposed
tariff software will be using such a numbering
scheme internally to keep track of the relationship
between labeled sections.
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30. Third, commenters should address
the size of the individual sections to be
included in the tariff. In other words,
should the utilities in making their
initial filing be required to break their
tariff into the same sections they
currently use, or should they be able to
file larger or smaller sections. For
example, if a utility currently breaks its
tariff into sections of three levels (1.1.1),
should it be required to create its initial
tariff with at least that many levels or
should it be able to create larger
sections, filing only sections of two
levels. Decreasing the number of levels
would make the creation of the initial
tariff easier, but on the other hand
would make each level less specific.
This issue will also be examined during
the testing of the prototype software.

31. Fourth, commenters should
address whether using date stamps to
reference changes in tariff sections is
sufficient or whether the existing
practice of numbering revisions with
designations like Second Revised 1.1.2
would provide for more accurate
tracking and citation.

C. Description of the Proposed Tariff
Software

32. The Commission will describe in
more detail below the way in which the
tariff software and filing system will
operate.

1. Tariff Creation and Submission

33. The tariff creation and submission
modules will be available from the
Commission’s website and
downloadable to anyone, free of charge.
These modules will install on most
personal computers that have a
Microsoft Windows operating system,
such as Windows 2000 or XP. The
Commission expects that, at a
minimum, every regulated entity, agent
or person that submits tariff filings will
have to install this software after the
rule becomes effective. These parties,
for the purposes of this discussion, will
be referred to as the “client.” The tariff
creation and submission software
consists of several components. The
principal components are the actual
tariff text; and the data that provide
information about the tariff section (in
this NOPR referred to as ‘“metadata”).

2. Tariff Text

34. Tariffs consist largely of text.
However, either as required by
Commission regulation or company
option, some type of graphic may be
required, such as a map showing zone
boundaries.2° Some tariff content is best
formatted in programs other than a text

20 See 18 CFR 154.106.

program, such as a table or columns
created by a spreadsheet program for
tariff sections that identify rates or rate
tables. The software which the
Commission provides to the client will
be capable of accommodating at least
these standard electronic formats.
Utilities will be expected to make all
rate case filings using the Commission
software.

35. The software the Commission
provides to clients will permit the
regulated entities to create their tariffs
in several electronic formats, provided
such format meets certain criteria. First,
the electronic tariff text must be in a
format that can be cut and pasted into
the Commission’s software. This
requirement permits the use of virtually
every Windows text software including
Word, WordPerfect, AmiPro, Adobe and
dozens of other text programs,
spreadsheet programs such as Excel and
Quattro, presentation software, and
many other software programs. Material
generated on other operating systems,
such as Apple’s or Linux”, in programs
with cut and paste capabilities also can
serve as sources for tariff material.
These programs permit the tariff creator
to create many different text formats.
While there is never a guarantee that
material cut and pasted from one
software product into another will
retain its formatting, most of the
formatting should transfer. The
Commission’s tariff creation software
will have limited text editing
capabilities to correct minor problems
that may occur.

36. The electronic tariff may not
include embedded objects. Embedded
objects require additional software to
access and read that the Commission or
the public may not have. Further,
embedded objects are difficult to
manage and extract information
necessary for other required functions,
such as word searches of tariffs.

37. The tariff may include graphics.
However, the Commission proposes that
graphics cannot include any text that
cannot be found utilizing standard
search software.

38. The formatting requirements for
gas pipeline rate case filings established
in Order No. 582 will continue to apply.
In this proceeding, the Commission is
not proposing similar requirements for
the other regulated entities; although
such changes in filing requirements may
be proposed in the future in other
proceedings. Public utilities and oil
pipelines can make their rate case
filings in any format accepted by the
Commission’s software.

3. Meta Data

39. Each tariff section has a large
amount of data that is associated with
it that provide information as to whose
tariff it is, what its origins are, and what
its status is. These data will be available
for viewing along with the tariff sections
as an information resource to improve
understanding about the tariff and tariff
sections. Some of these data change over
time, such as status of the tariff section
(e.g., proposed, accepted, accepted and
suspended, rejected) and effective date.
The Commission’s tariff filing
requirements define what data is
required for a regulated entity to submit
a complete tariff filing, such as the
proposed effective date.

40. In a paper environment, some data
are required to be placed on the same
sheet as the tariff text, such as the
company name and tariff name. Other
data are maintained elsewhere, such as
the date of filing or docket number. The
Commission proposes to maintain an
electronic tariff data base that has each
of these metadata elements associated
with every section of the tariff. The
software will populate certain metadata
with default required values (such as
company name and filer’s name), and
require the company to populate other
required fields, such as the proposed
effective date.

4. Tariff Filing

41. Once a regulated entity completes
its creation of the tariff filing and the
supporting documentation, the tariff
filing must be assembled prior to
submission to the Commission’s
Secretary. The Commission’s software
will provide industry specific tariff
filing menus for electric, gas or oil
filings. The software will permit the
required and additional supporting
documents to be attached as part of the
tariff filing.

42. The Commission is not proposing
any additional formatting requirements
for the electronic files, such as
spreadsheets or other types of
documents that contain large amounts
of data. Existing formatting
requirements will continue, such as
those established for natural gas rate
case filings in Order No. 582.21 The
Commission’s experience with gas rate
case filings shows that in many cases,
raw data provided in spreadsheets is
easier to manipulate than data which is
formatted for viewing or printing, but

21Fjling and Reporting Requirements for
Interstate Natural Gas Company Rate Schedules and
Tariffs, Order No. 582, 60 FR 52960 (Oct. 11, 1995),
FERC Stats. & Regs. Regulations Preambles (Jan.
1991—June 1996) 31,025 at 31,434-35 (Sept. 28,
1995).



43934

Federal Register/Vol. 69, No. 141/Friday, July 23, 2004 /Proposed Rules

may not be as legible and easy to read.
The Commission invites comments on
whether to impose requirements with
respect to formatting or legibility.

43. There are some types of files that
the Commission currently cannot
manage as part of a tariff filing. These
include video and audio files. The
Commission will post on its Web site
the file types it cannot accept as part of
a tariff filing. The software will check
file extensions and provide a warning to
the client.

44. Natural gas pipelines and public
utilities will still be required to file a
marked version of the tariff. Although
the tariff creation software the
Commission provides will have the
capability to generate marked versions
of the tariff, the Commission believes
that applicants should be responsible
for identifying those changes for which
they are requesting Commission action.

45. Currently, oil pipelines are
required to indicate changes in tariff
language through the use of symbols.
These symbols are part of the effective
tariff and show where changes occurred
from the superceded tariff. These
symbols may be considered graphics in
the Commission’s software, which could
lead to unpredictable results in
generating a redlined/strikeout version
of the tariff. The Commission proposes
to require oil pipelines to mark tariff
changes in the same manner as the
electric and gas programs.

46. The Commission’s Secretary will
receive electronic tariff and tariff filings.
If the Secretary deems the filing to have
satisfied the minimal elements for
submitting a filing to the Commission,
the Secretary will assign a docket
number and an eLibrary accession
number to the filing.22 The Secretary
will then e-mail a response to the filing
party with that information.

5. Confidential Information

47. Although most tariff filings do not
contain confidential information, in
some cases such information, including
maps or other critical energy
infrastructure information, may be
included. The Commission’s tariff filing
software will contain options for the
applicants to identify various levels of
security as provided by the
Commission’s regulations. Further, the
tariff filing submission process will
abide with all applicable federal laws
with regard to filing sensitive material
with a government agency over the
Internet. In cases in which confidential
information is included, the filer will
have to file the confidential information

22 gLibrary is the Commission’s electronic
document management system.

and a redacted version of the document.
In addition, in cases where the
confidential information is germane to
the filing, the filer should have a
protective order prepared that will
permit parties to the case to review such
information so they can knowledgeably
participate in the proceeding.23

6. Public Access to the Tariffs and Tariff
Filings

48. Access to tariffs and tariff filings
is necessary for the public to ascertain
a regulated entity’s effective rates, terms
and conditions, and whether they have
an interest in a pending proceeding.
Experience with the electronic gas tariff
database also has shown the value of
providing access to a historical record of
past tariff sections, and the ability to
search using a variety of criteria both
within a tariff, among tariffs, and within
an industry’s tariffs.

49. Currently, the Commission
provides the gas program’s electronic
tariffs in two formats from the
Commission’s Web site. One format,
FASTR, is the Commission’s tariff
software and the other format is HTML,
which can be accessed using a standard
web browser such as Netscape or
Internet Explorer. The FASTR format
provides the public and natural gas
pipelines the same functionality that is
available to the Commission and access
to the same metadata not otherwise
shown on the tariff sheets. However,
this level of access requires
downloading the FASTR software and a
tariff data base. The Commission’s
posted HTML version only reflects the
currently effective tariff, without search
capability and additional metadata
information.

50. The Commission proposes to
make the electronic tariff data base
accessible to the public in a similar
manner through its Web site at http://
www.ferc.gov.

D. Proposed Transition Procedures

51. The Commission is aiming for a
March 1, 2005, effective date for the
proposed regulations, along with a
staggered implementation period as
described below. Regulated entities,
therefore, should take this date and the
transition process into account in their
in-house planning process. Since the
Commission is making the software for
this effort available soon after the
issuance of this NOPR, the regulated
entities will have more than half a year
to become familiar with the software.

52. The Commission proposes to
implement the electronic tariff filing in
a staggered six month transition process.

23 See 18 CFR 385.214 (5)(i).

During this period all entities with
tariffs on file at the Commission will
have to refile their existing and effective
tariffs in electronic format utilizing the
Commission’s software. This initial
filing will be referred to as the baseline
tariff filing. The baseline tariff filing is
to have no other proposed changes
included in it. Rather, the baseline tariff
filing will strictly be used for the
purpose of putting the existing effective
tariff into an electronic format using the
Commission’s software. Any other
changes to the tariff, which are not
specifically mandated by the
Commission’s software, will be rejected.
24

53. The baseline tariff filings will be
subject to notice and comment to permit
customers to ensure that the proposed
baseline tariff is an accurate duplication
of the effective tariff. Protests in the
baseline tariff proceedings, therefore,
will only be considered if they involve
the issue of whether the baseline tariff
reflects an accurate duplication of the
existing effective tariff. No protests
involving other issues, such as the
merits of various sections of the tariff,
will be considered. Rather, they will be
rejected as being outside the scope of
the baseline tariff filing proceedings.

54. If a regulated entity has a pending
or suspended tariff change filing at the
time of the filing of the baseline tariff,
the regulated entity will not have to file
these pending or suspended tariff
sections as part of the baseline tariff
filing. However, the regulated entity
will be required to identify the
proceedings where such tariff changes
exist. As the Commission acts on
pending or suspended tariffs sections,
the Commission will require the
regulated entities to file the accepted
tariffs in the new electronic format.

55. The Commission proposes to
implement the proposed electronic tariff
regulations as follows. All new
regulated entities filing tariffs for the
first time from the effective date of the
final rule must file complete electronic
tariffs under the proposed regulations.
Any regulated entity that wishes to file
its baseline tariff in accordance with the
new regulations after the effective date
of the final rule, but before the required
transition date, is free to do so.

56. The Commission proposes to
require the majority of the regulated
entities to transition to the new
electronic format over a six month
period, with natural gas pipelines filing
in the first eight week period, followed
by oil pipelines over an eight week

24 For example, since the software will be section-
based, as opposed to page-based, changes necessary
to implement this change will be acceptable.
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period, and public utilities, including
RTOs and ISOs, as well as Power
Authorities and Power Marketing
Administrations, over a 14 week period.
The Commission proposes that the gas
pipelines proceed first, as their tariffs
are largely already in an electronic
format and they are accustomed to filing
tariffs with the Commission in an
electronic format. The Commission
proposes that the oil pipelines follow, as
their tariffs are comparatively small, but
are not currently maintained in an
electronic format. The Commission
proposes that the electric entities file
after the oil filing period ends. With the
exception of the OATTs, electric tariffs
are not maintained in an electronic
format. Further, the Commission is
aware that many public utilities have
not made full use of their opportunities
provided by Order Nos. 614 and 2001.
These orders provide utilities with an
opportunity to purge their tariffs of
outdated, superceded, unnecessary and
no longer required tariff text, and to
reorganize their tariffs. These changes
can reduce the volume of tariff sections
requiring conversion and resubmission
as part of the baseline tariff. Placing the
electric industry last in the conversion
process will give them additional time
to bring their tariffs up to current
standards.

57. The Commission is proposing a
compliance period of one year for the
following: (1) Pipelines which are
subject to the NGPA and part 284 of the
Commission’s regulations; (2) part 153
natural gas pipelines (i.e., natural gas
pipelines constructed for import or
export purposes); (3) industrial natural
gas pipelines subject to the NGA that
filed transportation contracts with the
Commission but received waiver of
having to file these tariffs consistent
with part 154 of the Commission’s
regulations; and (4) all other regulated
entities that are required to file tariffs,
rates, or contracts.

58. All regulated entities with tariffs,
including those that previously received
a waiver of the requirements to file
tariffs in the formats previously required
by the Commission’s regulations, will be
required to file their baseline tariff in
electronic format, in accordance with
the requirements described in this
NOPR, but as may be changed in the
Final Rule.

E. Proposed Changes to the Commission
Regulations

59. The basic changes to the
Commission regulations will occur in
§ 35.7 for public utilities, § 154.4 for
natural gas pipelines, § 284.123 for
NGPA § 311 pipelines, and § 341.2 for
oil pipelines. These regulations would

require regulated entities to file tariffs
and other materials electronically using
the software provided by the
Commission. Once this rule is
implemented, utilities will no longer be
required to file rate cases on paper. In
filing documents requiring signatures as
well as those requiring sworn
declarations or verifications, the filings
will have to comply with the electronic
signature requirements as the
Commission adopts them in Docket No.
RMO04-9-000.25 Under these
procedures, sworn declarations and
oaths would have to comply with 28
U.S.C. 1746, which requires that all
such documents include the following
language: “I declare (or certify, verify, or
state) under penalty of perjury that the
foregoing is true and correct. Executed
on (date). (Signature).”26

60. The Commission also is proposing
to clean up other regulations that are
inconsistent with the electronic filing
regulations, such as language changes to
reflect the change from tariff sheets to
tariff sections and the elimination of
paper formatting requirements. In
addition, miscellaneous changes are
being proposed to update outdated
references and dates (e.g., updating the
references from the Offices of Pipeline
and Electric Power Regulation to Office
of Markets, Tariffs, and Rates and
correcting regulation citations). The
Commission has made an effort to
identify all parts of its tariff filing
regulations that must be modified to
reflect the new electronic tariff filing
and tariff formatting requirements. The
Commission requests that parties
identifying other sections of the
regulations which potentially require
change bring such potential changes to
the attention of the Commission in
comments submitted regarding this
rulemaking, so that such changes, if
necessary, can be reflected in the Final
Rule.

61. Further, the Commission is
proposing changes to the regulations
regarding notices of cancellation,
termination, or succession and
withdrawal of tariff filings in order to
ensure uniform procedures for all
regulated entities and to better fit with
the electronic software the Commission
will be providing.

1. Notices of Cancellation, Termination,
or Succession

62. Parts 35, 154, and 341 specify
different processes for canceling,
terminating, succeeding, or adopting

25 Electronic Notification of Commission
Issuances, Notice of Proposed Rulemaking, 107
FERC {61,311 (2004).

2618 U.S.C. 1746.

tariff provisions. Section 154.603
provides for a pipeline to provide a
notice of succession, and then file a
tariff within 90 days of the notice.
Section 341.6 has a slightly more formal
procedure in that it requires a tariff
supplement to the adopted tariff,
followed by a formal tariff filing within
30 days. Section 35.16 simply provides
for a notice of succession, but there is
no requirement to actually file the
succeeded tariff in the public utility’s
own name. This requirement is
inconsistent with § 35.9, which requires
every tariff and tariff sheet to be
properly associated with the public
utility providing the service. Sections
154.602 and 341.5 require tariff filings
to cancel tariffs. However, §§ 35.9 and
35.15 have inconsistent requirements.
Section 35.9 requires a tariff filing that
contains a cancellation tariff sheet.
Section 35.15 only requires notice of
cancellation.

63. The Commission proposes to
standardize these filing requirements.
The Commission proposes to require
regulated entities that propose to cancel,
terminate, succeed or adopt tariff
changes to make a tariff filing which
would accompany the proposed tariff
change. This standardized requirement
will render the various notices of
adoption, succession or termination
superfluous.

64. The Commission proposes to
eliminate the grace period contained in
§§154.603 and 341.6. Both currently
require a filing from which the grace
period starts. With the Commission’s
proposed electronic tariff, regulated
entities will be able to quickly file
termination and succession tariffs by
downloading complete tariffs, loading
them into a tariff filing that reflects their
new data, and creating cancellation
tariff text for the superceded tariff.
Thus, the Commission concludes that
the current grace period is no longer
necessary.

2. Withdrawal of Pending Tariff Filings
and Amendments to Tariff Filings

65. Currently the electric, gas, and oil
programs at the Commission have
different procedures for withdrawing a
tariff filing. For a public utility to
withdraw a proposed tariff change, the
utility must make a new tariff filing that
amends the underlying tariff filing. This
withdrawal filing stops the statutory
notice period by which the Commission
must act on the underlying tariff filing
and initiates a new statutory action date
based on the date of the withdrawal
filing, and requires a Commission order
to effectuate the withdrawal of the
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filing.2” Filings by gas pipelines to
withdraw tariff filings are treated as
motions to withdraw pleadings
pursuant to § 385.216. This rule
provides that, if the motion has not been
protested or the Commission does not
act to deny the motion within 15 days,
then the motion is deemed granted.
Section 341.13 provides that oil
pipelines may withdraw any tariff filing
that has not gone into effect and filings
that are subject to investigation upon
notice to the Commission’s Secretary
and the parties to the proceeding. The
Commission’s electric and gas
regulations do not address amendments
to tariff filings prior to suspension,28 in
particular, whether such amendments
toll the statutory notice dates on which
the Commission must act before the
initial filing becomes effective.

66. Tariff withdrawal and amendment
filings affect the status of tariff
proposals, which is information that
will be included in the tariff filing
software. The principal differences exist
in the approaches taken with respect to
electric and gas filings. In order to create
greater standardization of this process,
the Commission proposes to revise the
process of withdrawing and amending
gas and electric tariff filings. Such
standardization should streamline the
withdrawal process, to the extent
possible, so as to reduce the
administrative burden for both the
regulated entities, the public which uses
the tariffs, and the Commission.

67. The Commission does not see the
need for public utilities or natural gas
pipelines to make new tariff filings to
effectuate withdrawal or a formal
Commission order as is now required.
The Commission therefore is proposing
to make withdrawal of public utility
tariff filings more similar to the
approach used for oil and gas pipelines.

68. The Commission proposes to
allow a gas pipeline or public utility to
withdraw in its entirety a rate schedule
or tariff filing upon which no
Commission or delegated order has been
issued by filing a withdrawal motion
with the Commission. The withdrawal
will become effective, and the filing
deemed withdrawn, at the end of 15
days, so long as no answer in opposition
to the withdrawal motion is filed within
that period and the Commission has not
acted to deny the withdrawal motion. If
such an answer in opposition is made,
the withdrawal is not effective until a
Commission or delegated order
accepting the withdrawal is issued.

27 See Canal Electric Co., 29 FERC {61,330
(1984).

28 Sections 35.17 and 154.205 address
amendments made after suspensions.

Upon the filing of the withdrawal
motion, the notice periods of the FPA
and NGA will be tolled, so that the tariff
filing cannot become effective in the
absence of Commission action. The
Commission is also proposing to
delegate to the Director of the Office of
Markets, Tariffs and Rates the authority
to take appropriate action on contested
and uncontested motions to withdraw
tariff filings filed under parts 35 and
154.

69. All motions to withdraw pending
filings would be filed utilizing the
Commission’s tariff filing software.
Filings made utilizing this mechanism
will ensure that withdrawals become
automatically effective absent answers
in opposition or Commission action
denying the motion. Also, the software
will assist in the creation of the
necessary data to effect the withdrawal
in the tariff data base, and create a
historical record for that tariff section.

70. Amendments or modifications to
tariff provisions can correct minor
technical errors in a filing or may have
a substantive effect on the filing.
Because such modifications may have a
substantive effect, the Commission is
proposing that the filing of an
amendment or modification to a tariff
section will toll the period for action on
the prior filing and establish a new
period for action. The Commission,
however, will continue its past practice
of trying to process gas amendment
filings within the initial 30-day notice
period, as long as the amendment is not
significant or does not create a major
substantive difference in the tariff
proposal.

III. Prototype Testing

71. After the issuance of this NOPR,
the Commission will post on its Web
site the prototype tariff and tariff filing
software. Commission staff will work
with various regulated entities and
associations representing the natural
gas, electric, and oil industries to test
and improve the software prototype.
The testing will involve each of the
software’s modules, including the
installation of the software on clients’
machines, tariff recreation and
modification, tariff filings, tariff data
base maintenance and verification that
the Commission’s tariff filing and tariff
regulations are accurately implemented.
While the software will be posted and
available to clients, the Commission
will not accept tariffs or tariff filings
utilizing this software at this time. Nor
will the Commission support the
prototype software for parties who are
not part of the testing team.

72. When the Commission staff
determines that the software is ready for

regulated entities to use for beginning
the process to create a baseline
electronic tariff, the Office of the
Secretary will provide a notice that the
tariff software is ready for experimental
use, and draft instructions will be
posted on the Commission’s Web site.
73. Commission staff will hold a
technical conference to address issues
that have arisen during the testing, and
any related software and electronic
format issues. The technical conference
should be held prior to the date
comments are due on this NOPR.

IV. Comment Procedures

74. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due October 4, 2004.
Comments must refer to Docket No.
RMO01-5-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments. Comments
may be filed either in electronic or
paper format.

75. Comments may be filed
electronically via the eFiling link on the
Commission’s Web site at http://
www.ferc.gov. The Commission accepts
most standard word processing formats
and commenters may attach additional
files with supporting information in
certain other file formats. Commenters
filing electronically do not need to make
a paper filing. Commenters that are not
able to file comments electronically
must send an original and 14 copies of
their comments to: Federal Energy
Regulatory Commission, Office of the
Secretary, 888 First Street, NE.,
Washington, DC 20426.

76. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

V. Information Collection Statement

77. The following collections of
information contained in this proposed
rule have been submitted to the Office
of Management and Budget (OMB) for
review under § 3507(d) of the
Paperwork Reduction Act of 1995, 44
U.S.C. 3507(d). Comments are solicited
on the Commission’s need for this
information, whether the information
will have practical utility, the accuracy
of the provided burden estimates, ways
to enhance the quality, utility and
clarity of the information to be collected
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and any suggested methods for
minimizing the respondent’s burden,
including the use of automated
information techniques.

78. OMB regulations 29 require OMB
to approve certain information
collection requirements imposed by
agency rule. The information collection
requirements in this NOPR will be
submitted to OMB for review.

Title: FERC-516: Electric Rate
Schedule Filings; FERC-545, Gas
Pipeline Rates: Rate Change(Non-
Formal); FERC-549 Gas Pipeline Rates:
NGPA Title IIl and NGA Blanket
Certificate Transactions; FERC-550 Oil
Pipeline Rates: Tariff Filings.

Action: Proposed Collections.

OMB Control Nos.: 1902—0096, 1902—
0154, 1902-0086, 1902—-0089.

Respondents: Business or other for
profit, (public utilities, natural gas
pipelines and oil pipelines).

Frequency of respondents: Most tariff
filings are made at the discretion of the
applicant and are a function of their
business judgment.

Necessity of Information: This
proposed rule, if implemented would
require that all tariffs be filed
electronically in lieu of paper.

Electronically filed tariffs and rate case
filings should improve the efficiency of
the administrative process for tariff and
rate case filings, by providing time and
resource savings for all stakeholders.
Respondents should see savings by
reducing the number of personnel
required to assemble and submit paper
filings, and a reduction in duplication
and mailing expenses. Users of the
information will be able to access the
data at lower costs due to efficiencies
provided by electronic filing and
retrieval. Data filed electronically can be
processed faster than paper filings. This
is due in part because procedural steps
related to verifying the applicant,
receiving the tariff filing, routing the
tariff filing, entering the tariff filing into
FERC'’s official record, public tariff
maintenance, public access to the tariff
and tariff filing, and confirming receipt
of the tariff filing largely can be
automated. Also the speed at which
tariff filings can be processed
electronically can increase the integrity
of the data by speeding the process by
which the applicants and public can
view the filings and identify errors, and
facilitating rapid filing of corrections.

BASELINE TARIFF FILING COSTS

This capability is beneficial as many
tariff filings involve statutory processing
deadlines.

This proposed rule will assist the
Commission in its efforts to comply
with the Government Paperwork
Elimination Act (GPEA) by developing
the capability to file electronically with
the Commission via the Internet with
uniform formats using software that is
readily available and easy to use and
also achieve the President’s
Management Agenda initiatives of
expanding electronic government.

Estimated Annual Burden: The public
reporting burden for these information
collections has two components. The
first impact will be the requirement for
all regulated entities to refile their
complete tariffs in the new electronic
format. This is a one-time cost that will
not recur. The Commission’s estimate
cost for this one-time requirement for all
three industries is approximately
$350,000. This estimate is for installing
the Commission’s software and
converting existing tariffs into the new
electronic format. The Commission’s
estimates for various classes of filer are
shown the in following table.

Data Collection rysupnclggér?tfs Cost per tariff Total cost

FERC-516:

IO ettt ettt et et st e et e e e ab e e bt e eate e st e e beenree e beesaeeereennne 152 $288 $43,836

Marketers ... 984 139 136,415
RTOS/ISOS ..ttt ettt ettt e st e e bt e s st e et e e ssbeebeeease e seesabeaaseeenseesaeeenseaasseebeesnneenneas 5 2,057 10,283
FERC-545:

SMAIl PIPEINES .ottt et e et e e st e e s ntee e saneeeeanneaeanes 96 482 46,245

Large PIPEIINES ...t 60 579 34,740

NG P A ettt h ettt ettt e e e b e eaee e teeeste e beeeneeeaneeeateeatee e beeaneeereennns 200 168 33,539
FERGC-550 Ol ...ttt ettt ettt e b e s at e b esab e e bt e eab e e sae e et e e beeebe e s aneenneas 200 216 43,225

LI £ LT P P U RURPUUTOPRR IPUTOURRRPRRPRRNE 348,283

The second component of the cost
estimate is the impact on regulated
entities after the proposed regulations
go into effect. The Commission
estimates that the cost savings to the

industries of no longer having to print,
assemble and mail tariff filings to the
Commission will be approximately $1.4
million per year. This estimate does not
include additional cost savings that may

result should the Commission grant
requests of regulated entities to
electronically provide service of their
filings.

GOING FORWARD COST SAVINGS PER YEAR

Total number e Total cost
of filings Cost per filing savings
Ol et — e e e e e e e e ————eeeeeea e a———eeeeaeeaaa——eeeaeeaaanrareeaeeeaaanraeeeeeeaaaanes 689 $55 $37,895
Electric .... 4,445 203 902,335
L= TSRS 2,548 203 517,244
L] - | R PERRRUOU RTRTOTORURPRRRRRPRNY 1,457,474

295 CFR 1320.11.
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Internal Review: The Commission has
conducted an internal review of the
public reporting burden associated with
this collection of information and
assured itself, by means of internal
review, that there is specific, objective
support for this information burden
estimate. Moreover, the Commission has
reviewed the collections of information
proposed by this NOPR and has
determined that these collections of
information are necessary and conform
to the Commission’s plans, as described
in this order, for the collection, efficient
management, and use of the required
information.30

79. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426 (Attention:
Michael Miller, Office of the Executive
Director, phone: (202) 502-8415, fax:
(202) 273-0873, e-mail:
michael. miller@ferc.gov).

VI. Environmental Analysis

80. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.3! The Commission has
categorically excluded certain actions
from these requirements as not having a
significant effect on the human
environment. The actions proposed here
fall within categorical exclusions in the
Commission’s regulations for rules that
are clarifying, corrective, or procedural,
for information gathering, analysis, and
dissemination, and for sales, exchange,
and transportation of natural gas that
requires no construction of facilities.
Therefore, an environmental assessment
is unnecessary and has not been
prepared in this NOPR.

VII. Regulatory Flexibility Act
Certification

81. The Regulatory Flexibility Act of
1980 (RFA)32 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The proposed rule will be
applicable to all entities regulated by
the Commission, a small number of
which may be small businesses. The
Commission finds that the regulations
proposed here should not have a
significant impact on these few small

30 See 44 U.S.C. 3506(c).

31Regulations Implementing the National
Environmental Policy Act, Order No. 486, 52 FR
47897 (Dec. 17, 1987), FERC Stats. & Regs. 130,783
(1987).

325 U.S.C. 601-612.

businesses. The regulations only require
that a small business have a computer,
which the vast majority already have.
The software to file tariffs will be
provided for free by the Commission.
Indeed, by eliminating the requirement
to file numerous paper copies of tariffs
and documents associated with rate
filings, these regulations are designed to
reduce the filing burden on all
companies, including small businesses.
Accordingly, the Commission certifies
that these regulations will not impose a
significant economic impact on small
businesses and no regulatory flexibility
analysis is required pursuant to section
603 of the RFA.

VIII. Document Availability

82. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s home page at http://
www.ferc.gov and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5 p.m.
eastern time) at 888 First Street, NE.,
Room 2A, Washington, DC 20426.

83. From the Commission’s home
page on the Internet, this information is
available in the Commission’s document
management system, eLibrary. The full
text of this document is available on
eLibrary in PDF and Microsoft Word
format for viewing, printing, and/or
downloading. To access this document
in eLibrary, type the docket number
excluding the last three digits of this
document in the docket number field.

84. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours by
contacting FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at 1-866—208-3676 or the Public
Reference Room at (202) 502—-8371, TTY
(202) 502—-8659 (or e-mail the Public
Reference Room at
public.referenceroom@ferc.gov).

List of Subjects

18 CFR Part 35
Electric power rates, Electric utilities,
Reporting and recordkeeping

requirements, Electricity, Incorporation
by reference.

18 CFR Part 131
Electric power.
18 CFR Part 154

Natural gas, Pipelines, Reporting and
recordkeeping requirements, Natural gas
companies, Rate schedules and tariffs.

18 CFR Part 157

Administrative practice and
procedure, Natural gas, Reporting and
recordkeeping requirements.

18 CFR Part 250

Natural gas, Reporting and
recordkeeping requirements.

18 CFR Part 281

Natural gas, Reporting and
recordkeeping requirements.

18 CFR Part 284

Continental Shelf, Natural gas,
Reporting and recordkeeping
requirements, Incorporation by
reference.

18 CFR Part 300

Administrative practice and
procedure, Electric power rates,
Reporting and recordkeeping
requirements, Electricity.

18 CFR Part 341

Maritime carriers, Pipelines,
Reporting and recordkeeping
requirements.

18 CFR Part 344

Pipelines, Reporting and
recordkeeping requirements.

18 CFR Part 346

Pipelines, Reporting and
recordkeeping requirements.

18 CFR Part 347

Pipelines, Reporting and
recordkeeping requirements.

18 CFR Part 348

Pipelines, Reporting and
recordkeeping requirements.

18 CFR Part 375

Authority delegations (Government
agencies), Seals and insignia, Sunshine
Act, Electric power rates, Electric
utilities, Reporting and recordkeeping
requirements.

18 CFR Part 385

Administrative practice and
procedure, Electric power, Penalties,
Pipelines, Reporting and recordkeeping
requirements.

By direction of the Commission.
Magalie R. Salas,
Secretary.

In consideration of the foregoing, the
Commission proposes to amend parts
35, 154, 157, 250, 281, 284, 300, 341,
344, 346, 347, 348, 375 and 385, Chapter
1, Title 18, Code of Federal Regulations,
as follows.
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PART 35—FILING OF RATE
SCHEDULES AND TARIFFS

1. The authority citation for part 35
continues to read as follows:

Authority: 16 U.S.C. 791a—-825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

2. Section 35.1 is amended as follows:

a. In paragraphs (b) and (c) remove all
references to “supplement”.

b. In paragraph (c), the reference to
“Notices of Cancellation or
Termination” is revised to read
“cancellation or termination”.

c. Paragraph (a) is revised to read as
follows:

§35.1 Application; obligation to file rate
schedules and tariffs.

(a) Every public utility shall file with
the Commission and post, in conformity
with the requirements of this part, full
and complete rate schedules and tariffs,
as defined in section 35.2(b) and (f),
clearly and specifically setting forth all
rates and charges for any transmission
or sale of electric energy subject to the
jurisdiction of this Commission, the
classifications, practices, rules and
regulations affecting such rates and
charges and all contracts that in any
manner affect or relate to such rates,
charges, classifications, services, rules,
regulations or practices, as required by
section 205(c) of the Federal Power Act
(49 Stat. 851; 16 U.S.C. 824 d(c)). Where
two or more public utilities are parties
to the same rate schedule, each public
utility transmitting or selling electric
energy subject to the jurisdiction of this
Commission shall post and file such rate
schedule, or the rate schedule may be
filed by one such public utility on
behalf of all other parties having an
obligation to file; the concurrence of
other parties must also be filed.

* * * * *

3. Section 35.2 is amended as follows:

a. In paragraph (b), remove footnote 1.

b. In paragraph (d), remove the phrase
“or schedules”.

c. Add paragraph (f) to read as
follows:

§35.2 Definitions.
* * * * *

() Tariff. A “tariff” is the compilation
of any rates, schedules, rate schedules,
contracts, applications, rules, or similar
matters clearly and specifically setting
forth all rates, charges, and terms and
conditions for any transmission or sale
of electric energy subject to the
jurisdiction of this Commission, the
classifications, practices, rules and
regulations affecting such rates, charges,
and terms and conditions, and all
contracts that in any manner affect or
relate to such rates, charges, terms and

conditions, classifications, services,
rules, regulations or practices.

4. Section 35.7 is revised to read as
follows:

§35.7 Electronic filing requirements.

(a) General rule. All filings made in
proceedings initiated under this part
must be made electronically, including
tariffs, rate schedules, and contracts, or
parts thereof, and material related
thereto, cancellation, termination or
adoption of tariffs, statements,
workpapers, responses to data requests,
compliance filings, and rehearings.
Paper submittals are not required to be
filed.

(b) Requirement for Signature. All
filings must be signed in compliance
with the following:

(1) The signature on a filing
constitutes a certification that: the
contents are true and correct to the best
knowledge and belief of the signer; and
that the signer possesses full power and
authority to sign the filing.

(2) A filing must be signed by one of
the following:

(i) The person on behalf of whom the
filing is made;

(ii) An officer, agent, or employee of
the company, governmental authority,
agency, or instrumentality on behalf of
which the filing is made; or,

(iii) A representative qualified to
practice before the Commission under
§385.2101 of this chapter who
possesses authority to sign.

(3) All signatures on the filing or any
document included in the filing must
comply, where applicable, with the
requirements in § 385.2005 of this
chapter with respect to sworn
declarations or statements and
electronic signatures.

(d) Format Requirements for
Electronic Filing. The requirements and
formats for electronic filing are listed in
instructions for electronic filing and for
each form. These formats are available
on the Internet at http://www.ferc.gov
and can be obtained at the Federal
Energy Regulatory Commission, Public
Information and Reference Branch, 888
First Street, NE., Washington, DC 20426.

5. Section 35.9 is removed and
reserved.

6. Section 35.10 is revised to read as
follows:

§35.10 Filing a marked version of rate
schedule or tariff changes.

At the time a public utility files with
the Commission and posts under this
part to supersede or otherwise change
the provisions of a rate schedule or tariff
previously filed with the Commission
under this part, in addition to the other
requirements of this part, it must file

and post a marked version of the tariff
sections to be changed showing
additions and deletions. The new
language must be marked by highlight,
background shading, bold text, or
underlined text. Deleted language must
be marked by strike-through.

7.In § 35.10a(b), the reference to
“§35.10(b)” is revised to read ““§ 35.7”".

8.In §35.11, the reference to
“purchasers under other rate schedules”
is revised to read ‘“purchasers under
other rate schedules or tariff
provisions”.

9.In §35.12, the section heading and
the last sentence of paragraph (a) are
revised to read as follows:

§35.12 Filing of rate schedules and tariffs.

(a) * * * In the case of coordination
and interchange arrangements in the
nature of power pooling transactions, all
supporting data required to be
submitted in support of a rate schedule
filing shall also be submitted by all
parties to the arrangement, or a
representative to file supporting data on
behalf of all parties may be designated
as provided in § 35.1.

* * * * *

10. Amend § 35.13 as follows:

a. In paragraph (a) introductory text,
remove the reference to “supplement,”.
b. In paragraph (c)(1) introductory
text, remove the reference to “or

supplemented”.

c. In paragraph (f), the reference to
“each party filing a certificate of
concurrence” is revised to read “each
concurring party”’.

d. Revise the section heading, and add
a sentence to the end of paragraphs
(a)(2)(1)(F) and paragraph (a)(3) to read
as follows:

§35.13 Filing of changes in rate schedules
and tariffs.

(a) * *x %

(2) * *x %

(i) I .

(F) * * * These filings must be made
electronically in conformance with the
electronic filing instructions.

* * * * *

(3) * * * These filings must be made
electronically in conformance with the
electronic filing instructions.

* * * * *

11. In § 35.15, the first sentence of
paragraph (a) is revised to read as
follows:

§35.15 Notices of cancellation or
termination.

(a) General rule. When a rate schedule
or tariff or part thereof required to be on
file with the Commission is proposed to
be cancelled or is to terminate by its
own terms and no new rate schedule or



43940

Federal Register/Vol. 69, No. 141/Friday, July 23, 2004 /Proposed Rules

tariff or part thereof is to be filed in its
place, each party required to file the rate
schedule or tariff shall notify the
Commission of the proposed
cancellation or termination by filing a
cancellation tariff section at least sixty
days but not more than one hundred-
twenty days prior to the date such
cancellation or termination is proposed
to take effect.* * *

* * * * *

12. In § 35.16, the reference to “on the
form indicated in §131.51 of this
chapter” is revised to read “with a tariff
consistent with the electronic filing
requirements in § 35.7”".

13. Section 35.17 is amended as
follows:

a. Paragraphs (a), (b), and (c) are
redesignated (c), (d), and (e),
respectively.

b. The section heading is revised and
paragraphs (a) and (b) are added to read
as follows:

§35.17 Withdrawals and amendments of
rate schedules or tariff filings.

(a) Withdrawals of rate schedule or
tariff filings prior to Commission action.
(1) A public utility may withdraw in its
entirety a rate schedule or tariff filing
upon which no Commission or
delegated order has been issued by
filing a withdrawal motion with the
Commission. Upon the filing of such
motion, the proposed rate schedule or
tariff sections will not become effective
under section 205(d) of the Federal
Power Act in the absence of
Commission action making the rate
schedule or tariff filing effective.

(2) The withdrawal motion will
become effective, and the rate schedule
or tariff filing will be deemed
withdrawn, at the end of 15 days from
the date of filing of the withdrawal
motion, if no answer in opposition to
the withdrawal motion is filed within
that period and if no order disallowing
the withdrawal is issued within that
period. If an answer in opposition is
filed within the 15 day period, the
withdrawal is not effective until an
order accepting the withdrawal is
issued.

(b) Amendments or modifications to
rates or tariff sections prior to
Commission action on the filing. A
public utility may file to amend or
modify a rate or tariff section contained
in a rate schedule or tariff filing upon
which no Commission or delegated
order has yet been issued. Such filing
will toll the notice period in section
205(d) of the Federal Power Act for the
original filing, and establish a new date
on which the entire filing will become
effective, in the absence of Commission
action, no earlier than 61 days from the

date of the filing of the amendment or

modification.
* * * * *

§35.21 [Amended]

14. In § 35.21, in footnote 5, remove
the reference to “footnote 1 to”.

15. In § 35.28, a last sentence is added
to paragraph (e)(1) introductory text to
read as follows:

§35.28 Non-discriminatory open access
transmission tariff.
* * * * *

(e] * % %
(1) * * * These tariff filings must be
made in accordance with the

requirements of § 35.7.
* * * * *

16. In § 35.30, a last sentence is added
to paragraph (c) to read as follows:

§35.30 General Provisions.

* * * * *

(c) * * * These tariff filings must be
made in accordance with the
requirements of § 35.7.

§§35.1, 35.2, 35.4, 35.6, 35.11, 35.12, 35.13,
and 35.17 [Amended]

17. In addition to the amendments set
forth above, in 18 CFR part 35, the
following nomenclature changes are
made to the sections indicated:

a. In §§35.1(b) and (c), 35.2(c), (d) and
(e), 35.4, 35.6, 35.11, 35.12(a), 35.13(a),
35.13(a)(1), 35.13(a)(2)(iii), 35.13(b)(1),
35.13(c)(1), 35.17(c), 35.17(d), and
35.17(e), all references to ‘‘rate
schedule” are revised to read ‘‘rate
schedule or tariff”.

b. In the headings of §§35.17(c),
35.17(d), and 35.17(e), all references to
“rate schedules” are revised to read
“rate schedules or tariffs”.

c. In §§35.2(c), 35.13(a)(3), all
references to ‘‘Director of the Office of
Electric Power Regulation” are revised
to read ‘‘Director of the Office of
Markets, Tariffs, and Rates”.

PART 131—FORMS

18. The authority citation for part 131
continues to read as follows:

Authority: 16 U.S.C. 791a—825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

§§131.51, 131.52, and 131.53 [Removed]

19. Sections 131.51, 131.52, and
131.53 are removed.

PART 154—RATE SCHEDULES AND
TARIFFS

20. The authority citation for part 154
continues to read as follows:

Authority: 15 U.S.C. 717-717w; 31 U.S.C.
9701; 42 U.S.C. 7102-7352.

21.In § 154.2, paragraph (b) is
amended by removing the phrase
“either in book form or”.

22. Section 154.4 is revised to read as
follows:

§154.4 Electronic filing of tariffs and
related materials.

(a) General rule. All filings made in
proceedings initiated under this part
must be made electronically, including
tariffs, rate schedules, and contracts, or
parts thereof, and material related
thereto, cancellation, termination or
adoption of tariffs, statements filed
pursuant to subpart D of this part,
workpapers, responses to data requests,
compliance filings, and rehearings.
Paper submittals are not required to be
filed.

(b) Requirement for signature. All
filings must be signed in compliance
with the following:

(1) The signature on a filing
constitutes a certification that the
contents are true to the best knowledge
and belief of the signer, and that the
signer possesses full power and
authority to sign the filing.

(2) A filing must be signed by one of
the following:

(i) The person on behalf of whom the
filing is made;

(ii) An officer, agent, or employee of
the company, governmental authority,
agency, or instrumentality on behalf of
which the filing is made; or,

(iii) A representative qualified to
practice before the Commission under
§385.2101 of this chapter who
possesses authority to sign.

(3) All signatures on the filing or any
document included in the filing must
comply, where applicable, with the
requirements in § 385.2005 of this
chapter with respect to sworn
declarations or statements and
electronic signatures.

(c) Format requirements for electronic
filing. The requirements and formats for
electronic filing are listed in
instructions for electronic filing and for
each form. These formats are available
on the Internet at http://www.ferc.gov
and can be obtained at the Federal
Energy Regulatory Commission, Public
Information and Reference Branch, 888
First Street, NE., Washington, DC 20426.

§154.5 [Amended]

23. Amend §154.5 as follows:

a. Remove the words “Pipeline
Regulation” and add in their place the
words ‘“Markets, Tariffs and Rates”.

b. The reference to “(b)(2)” is revised

to read “(f)(2)”.
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§§154.101, 154.102, and 154.102
[Removed and Reserved]

24. Sections 154.101, 154.102, and
154.104 are removed and reserved.

§154.106 [Amended]
25. In § 154.106, paragraph (b) is
removed and reserved.

§154.112 [Amended]

26. Amend § 154.112 as follows:

a. In paragraph (a) remove the word
“page” and add in its place “section”.

b. In paragraph (a) remove the phrase
“or insert sheets” and add in its place
“tariff sections”.

§154.201 [Amended]

27. Amend §154.201 as follows:

a. Amend paragraph (a) to remove the
references to “pages’” and add in its
place “tariff sections”.

b. Amend paragraph (a) to remove the
words “each copy of”.

28. Section 154.205 is amended as
follows:

a. Paragraphs (a), (b), and (c) are
redesignated (c), (d), and (e),
respectively.

b. The section heading is revised and
paragraphs (a) and (b) are added to read
as follows:

§154.205 Withdrawals and amendments of
tariff filings and executed service
agreements.

(a) Withdrawals of tariff filings or
service agreements prior to Commission
action. (1) A natural gas company may
withdraw in its entirety a tariff filing or
executed service agreement upon which
no Commission or delegated order has
been issued by filing a withdrawal
motion with the Commission. Upon the
filing of such motion, the proposed tariff
sections or service agreements will not
become effective under section 4(d) of
the Natural Gas Act in the absence of
Commission action making the rate
schedule or tariff filing effective.

(2) The withdrawal motion will
become effective, and the rate schedule
or tariff filing will be deemed
withdrawn, at the end of 15 days from
the date of filing of the withdrawal
motion, if no answer in opposition to
the withdrawal motion is filed within
that period and if no order disallowing
the withdrawal is issued within that
period. If an answer in opposition is
filed within the 15 day period, the
withdrawal is not effective until an
order accepting the withdrawal is
issued.

(b) Amendments or modifications to
tariff sections or service agreements
prior to Commission action on a tariff
filing. A natural gas company may file
to amend or modify a tariff or service
agreement contained in a tariff filing

upon which no Commission or
delegated order has yet been issued.
Such filing will toll the notice period in
section 4(d) of the Natural Gas Act for
the original filing, and establish a new
date on which the entire filing will
become effective, in the absence of
Commission action, no earlier than 31
days from the date of the filing of the

amendment or modification.
* * * * *

§154.402 [Amended]

29. In § 154.402, paragraph (b)(1) is
amended to replace the word
“schedules” with the words ‘“‘rate
schedules”.

§154.602 [Amended]

30. Section 154.602 is amended by
removing the phrase “on the form
indicated in § 250.2 or § 250.3 of this
chapter, whichever is applicable” and
add in its place the phrase “tariff filing
in the electronic format required by
§154.4”.

31. Section 154.603 is revised as
follows:

§154.603 Adoption of the tariff by a
successor.

Whenever the tariff or contracts of a
natural gas company on file with the
Commission is to be adopted by another
company or person as a result of an
acquisition, or merger, authorized by a
certificate of public convenience and
necessity, or for any other reason, the
succeeding company must file with the
commission, and post within 30 days
after such succession, a tariff filing in
the electronic format required by § 154.4
bearing the name of the successor
company.

§§154.7, 154.111, 154.202, 154.206, 154.208,
154.402, and 154.403 [Amended]

32. In addition to the amendments set
forth above, in 18 CFR part 154, the
following nomenclature changes are
made to the sections as amended:

a. In §§ 154.7(a)(5), 154.111(c),
154.202 (b), 154.206(a), 154.208(a), all
references to “sheets” are revised to
read “‘sections”.

b.In §§154.402(b), 154.402(b)(3),
154.403(b), all references to “‘sheet” are
revised to read ‘“‘section”.

PART 157—APPLICATIONS FOR
CERTIFICATES OF PUBLIC
CONVENIENCE AND NECESSITY AND
FOR ORDERS PERMITTING AND
APPROVING ABANDONMNENT
UNDER SECTION 7 OF THE NATURAL
GAS ACT

33. The authority citation for part 157
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301—
3432; 42 U.S.C. 7101-7352.

34. Amend §157.217 by adding a
sentence to the end of paragraph (a)(4)
to read as follows:

§157.217 Changes in rate schedules.
(a) * x %

(4) * * * This tariff filing must be
filed in the electronic format required
by § 154.4 of this chapter.

* * * * *

PART 250—FORMS

35. The authority citation for part 250
continues to read as follows:

Authority: 15 U.S.C. 717-717w; 3301—
3432; 42 U.S.C. 7101-7352.

§§250.2, 250.3, and 250.4 [Removed and
Reserved]

36. Sections 250.2, 250.3, and 250.4
are removed and reserved.

PART 281—NATURAL GAS
CURTAILMENT UNDER THE NATURAL
GAS POLICY ACT OF 1978

37. The authority citation for part 281
continues to read as follows:

Authority: 15 U.S.C. 717-717w; 3301—
3432; 16 U.S.C. 2601-2645; 42 U.S.C. 7101—
7352.

38. In §281.204, the first sentence in
paragraph (a) is revised to read as
follows:

§281.204 Tariff filing requirements.

(a) General Rule. Each interstate
pipeline listed in § 281.202 shall file
tariff sheets, in accordance with § 154.4
of this chapter, including an index of
entitlements, which provides that if the
interstate pipeline is in curtailment,
natural gas will be delivered in
accordance with the provisions of this
subpart.* * *

* * * * *

§§281.204, 281.212, 281.213 [Amended]

39. In addition to the amendments set
forth above, in 18 CFR part 281, the
following nomenclature changes are
made to the sections as amended:

a. In §§281.204 (a), 281.212 (a),
281.212 (b), 281.212 (c), 281.213 (b),
281.213 (d), 281.213 (e), all references to
“sheets’ are revised to read as
“sections”’.

b. In § 281.212, the section heading is
amended to remove the reference to
“sheets” and add in its place “sections.”
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PART 284—CERTAIN SALES AND
TRANSPORTATION OF NATURAL GAS
UNDER THE NATURAL GAS POLICY
ACT OF 1978 AND RELATED
AUTHORITIES

40. The authority for part 284
continues to read as follows:

Authority: 15 U.S.C. 717-717w; 3301—
3432; 42 U.S.C. 7101-7352; 43 U.S.C. 1331—
1356.

§284.8 [Amended]

41. In § 284.8, paragraph (i) is
removed.

42.1In §284.123, the heading of
paragraph (e)(1), paragraph (e)(2), and
paragraph (f) are added to read as
follows:

§284.123 Rates and charges.

* * * * *

(e) Filing requirements. (1)
Information to be filed.* * *

(2) Form of filing. The filed statement
must contain rates and operating
conditions for each rate schedule.
Additional sections such as forms of
service agreements may be added where
applicable. Each rate schedule must be
separately designated. Each rate
scheduled and section of the operating
conditions must be numbered for
convenient reference.

(f) Electronic filing of statements, and
related materials. (1) General Rule. All
filings made in proceedings initiated
under this part must be made
electronically, including rates and
charges, or parts thereof, and material
related thereto, statements, and all
workpapers. Paper submittals are not
required to be filed.

(2) Requirements for Signature. All
filings must be signed in compliance
with the following:

(i) The signature on a filing
constitutes a certification that the
contents are true to the best knowledge
and belief of the signer, and that the
signer possesses full power and
authority to sign the filing.

(ii) A filing must be signed by one of
the following:

(A) The person on behalf of whom the
filing is made;

(B) An officer, agent, or employee of
the company, governmental authority,
agency, or instrumentality on behalf of
which the filing is made; or,

(C) A representative qualified to
practice before the Commission under
§385.2101 of this chapter who
possesses authority to sign.

(iii) All signatures on the filing or any
document included in the filing must
comply, where applicable, with the
requirements in § 385.2005 of this
chapter with respect to sworn

declarations or statements and
electronic signatures.

(3) Format requirements for electronic
filing. The requirements and formats for
electronic filing are listed in
instructions for electronic filing and for
each form. These formats are available
on the Internet at http://www.ferc.gov
and can be obtained at the Federal
Energy Regulatory Commission, Public
Information and Reference Branch, 888
First Street, NE., Washington, DC 20426.

PART 300—CONFIRMATION AND
APPROVAL OF THE RATES OF
FEDERAL POWER MARKETING
ADMINISTRATIONS

43. The authority citation for part 300
continues to read as follows:

Authority: 16 U.S.C. 825s, 832—-8321, 838—
838k, 839-839h; 42 U.S.C. 7101-7352; 43
U.S.C. 485—-485k.

44. Section 300.10 is amended as
follows:

a. In paragraph (h)(2), the reference to
“Electric Power Regulation” is revised
to read ‘“Markets, Tariffs and Rates”.

b. Add paragraph (a)(4) to read as
follows:

§300.10 Application for confirmation and
approval.

(a] * * %

(4) Electronic Filing. All material must
be filed electronically in accordance
with the requirements of § 35.7 of this
chapter. Paper submittals are not
required to be filed.

* * * * *

PART 341—OIL PIPELINE TARIFFS:
OIL PIPELINE COMPANIES SUBJECT
TO SECTION 6 OF THE INTERSTATE
COMMERCE ACT

45. The authority citation for part 341
continues to read as follows:

Authority: 42 U.S.C. 7101-7352; 49 U.S.C.
1-27.

§341.0 [Amended]

46. Amend § 341.0 as follows:

a. In paragraph (a)(11), remove the
words “pages and supplements” and
add in their place “sections”.

b. Paragraph (b)(3) is removed and
reserved.

47. Section 341.1 is revised to read as
follows:

§341.1 Electronic filing of tariffs and
related materials.

(a) General rule. All filings made in
proceedings initiated under this part
must be made electronically, including
tariffs, rate schedules, and contracts, or
parts thereof, and material related
thereto, cancellation, termination or
adoption of tariffs, statements,

workpapers, responses to data requests,
compliance filings, and rehearings.
Paper submittals are not required to be
filed.

(b) Requirement for signature. All
filings must be signed in compliance
with the following:

(1) The signature on a filing
constitutes a certification that the
contents are true to the best knowledge
and belief of the signer, and that the
signer possesses full power and
authority to sign the filing.

(2) A filing must be signed by one of
the following:

(i) The person on behalf of whom the
filing is made;

(ii) An officer, agent, or employee of
the company, governmental authority,
agency, or instrumentality on behalf of
which the filing is made; or,

(iii) A representative qualified to
practice before the Commission under
§ 385.2101 of this chapter who
possesses authority to sign.

(3) All signatures on the filing or any
document included in the filing must
comply, where applicable, with the
requirements in § 385.2005 of this
chapter with respect to sworn
declarations or statements and
electronic signatures.

(c) Format requirements for electronic
filing. The requirements and formats for
electronic filing are listed in
instructions for electronic filing and for
each form. These formats are available
on the Internet at http://www.ferc.gov
and can be obtained at the Federal
Energy Regulatory Commission, Public
Information and Reference Branch, 888
First Street, NE., Washington, DC 20426.

48. Section 341.2 is amended as
follows:

a. In paragraph (c)(1) the phrase
“tariffs or supplement numbers” is
revised to read “tariff sections”.

b. Paragraph (c)(3) is removed.

c. Paragraph (a) is revised to read as
follows:

§341.2 Filing requirements.

(a) Service of filings. Carriers must
serve a copy of the tariff publication and
any tariff justification to each shipper
and subscriber consistent with
§§ 385.2010 of this chapter.

49. Section 341.3 is amended as
follows:

a. Paragraphs (b)(2) and (c) are
removed.

b. Paragraphs (b)(3) through (b)(11)
are redesignated paragraphs (b)(2)
through (b)(10).

c. Paragraphs (a), (b) introductory text,
(b)(1), (b)(5)(ii), (b)(5)(iv), (b)(5)(v), (b)(9)
and the section heading are revised to
read as follows:
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§341.3 Format of tariff publication.

(a) Structure of tariff. Each carrier’s
tariff publication must be structured so
that the rates for movements, rules and
regulations, and other information are
contained in sections of a single tariff
addressing each of the carrier’s
movements.

(b) Contents of tariff. All major tariff
sections must contain the following
information:

(1) General information. (i) The
number designation of the section,
numbered consecutively, and the
number designation of the section that
is canceled, if any, under it;

(ii) The type of rates, e.g., local, joint,
or proportional, and the commodity to
which the tariff or section applies, e.g.,
crude, petroleum product, or jet fuel;

(iii) Governing sections, e.g., separate
“rules and regulations” tariffs or
sections, if any;

(iv) The specific Commission order
pursuant to which the tariff or section
is issued;

(v) The issue date;

(vi) The expiration date, if applicable;

(vii) The name of the issuing officer
or duly appointed official issuing the
relevant section, the complete street and
mailing address of the carrier, and the
name and phone number of the
individual responsible for compiling the

tariff publication.
* * * * *
(5) I

(ii) Each rule must be given a separate
number, and the title of each rule must
be shown in distinctive font.

* * * * *

(iv) Rules may be separately
published in a general rules section
when it is not desirable or practicable to
include the governing rules in the rate
section. Rate sections that do not
contain rules must make specific
reference to the governing general rules
section.

(v) When joint rate tariffs or sections
refer to a separate governing rules
section, such separate tariff must be
concurred in by all joint carriers.

* * * * *

(9) Changes to be indicated in tariff.
(i) A marked version of the tariff
sections to be changed or superseded
showing additions and deletions. All
new numbers and text must be marked
by either highlight, background shading,
bold, or underline. Deleted text and
numbers must be indicated by a strike-
through. A marked version of the tariff
sections to be changed must be included
in each copy of the filing required by
these regulations.

(ii) When a tariff publication that
cancels a previous tariff publication

does not include points of origin or
destination, or rates, rules, or routes that
were contained in the prior tariff
publication, the new tariff publication
must indicate the cancellation.

* * * * *

50. Section 341.4 is revised to read as
follows:

§341.4 Postponing the effective date of a
pending tariff.

Tariff filings postponing the effective
date of pending tariffs must be filed
prior to the proposed effective date of
the filing. A postponement tariff filing
may not postpone the effective date for
more than 30 days. Postponements must
be filed in conformance with § 341.1.

51. Section 341.5 is revised to read as
follows:

§341.5 Cancellation of tariffs.

Carriers must cancel prior tariffs
when the tariffs are reissued. If the
service in connection with the tariff is
no longer in interstate commerce, the
tariff publication must so state.
Cancellation of tariffs must be filed in
accordance with the requirements of
§341.1.

52.In § 341.6, paragraph (b) is
amended to remove the last sentence,
and paragraphs (c) and (d) are revised to
read as follows:

§341.6 Adoption rule.

* * * * *

(c) Change of name. When a carrier
changes its legal name, the carrier must
file revised tariffs incorporating the
name change.

(d) Adoption. When the ownership of
a carrier’s properties is transferred in
whole or in part to another carrier, the
adopting and former carrier must
comply with the following:

(1) The adopting carrier must file and
post a revised tariff that reflects the
transfer and indicates whether the rates
remain unchanged after the transfer; and

(2) The former owner must
immediately file revisions to its tariff or
applicable sections covered by the
adoption that states that the movement
is transferred, names the adopting
carrier, and specifies the tariff section
where it can be found in the adopting
carrier’s tariff.

53. Section 341.7 is removed and
reserved.

54.In § 341.9, paragraph (f) is
removed and paragraph (e) is revised to
read as follows:

§341.9 Index of tariffs.
* * * * *

(e) Updating. The index must be kept
current by tariff section filings pursuant
to § 341.2. The index updates may be

issued quarterly. At a minimum, the
index must be reissued every four years.

§341.11 [Amended]

55.In § 341.11, paragraph (b) is
removed and reserved.

56. In § 341.13, paragraph (b)
introductory text is revised to read as
follows:

§341.13 Withdrawal of proposed tariff
publications.
* * * * *

(b) Tariff publications that are subject
to investigation. A tariff publication that
has been permitted to become effective
subject to investigation may be
withdrawn at any time by filing a notice
with the Commission, which includes a
transmittal letter, a certification that all
subscribers have been notified of the
withdrawal, and the previous tariff
provisions that are to be reinstated upon
withdrawal of the tariff publication
under investigation. Such withdrawal
shall be effective immediately upon the
submission of the notice, unless a
specific effective date is set forth in the
notice, and must have the following

effects:
* * * * *

§341.14 [Amended]

57.In § 341.14 (a) remove the phrase
“on the Title Pages”.

§341.15 [Amended]

58.In §341.15 (d), remove the
reference to “the title page of”.

PART 344—FILING QUOTATIONS FOR
U.S. GOVERNMENT SHIPMENTS AT
REDUCED RATES

59. The authority citation for part 344
continues to read as follows:

Authority: 42 U.S.C. 7101-7352; 49 U.S.C.
1-27.

60. Amend § 344.2 as follows:

a. Remove and reserve paragraph (b).

b. Revise paragraphs (a) and (c) to
read as follows:

§344.2 Manner of submitting quotations.

(a) The quotation or tender must be
submitted to the Commission
concurrently with the submittal of the
quotation or tender to the Federal
department or agency for whose account
the quotation or tender is offered or the
proposed services are to be rendered.

(b) [Reserved]

(c) Filing procedure. (1) The quotation
must be filed with a letter of transmittal
that prominently indicates that the
filing is in accordance with section 22
of the Interstate Commerce Act.
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(2) All filings pursuant to this part
must be filed electronically consistent
with §§341.1 and 341.2 of this chapter.

* * * * *

PART 346—OIL PIPELINE COST-OF-
SERVICE FILING REQUIREMENTS

61. The authority citation for part 346
continues to read as follows:

Authority: 42 U.S.C. 7101-7352; 49 U.S.C.
60502; 49 App. U.S.C. 1-85.

62. In § 346.1, paragraph (b) is revised
to read as follows:

§346.1 Content of filing for cost-of-service
rates.
* * * * *

(b) The proposed tariff filed consistent
with the requirements of §§ 341.1 and
341.2 of this chapter; and

* * * * *

PART 347—OIL PIPELINE
DEPRECIATION STUDIES

63. The authority citation for part 347
continues to read as follows:

Authority: 42 U.S.C. 7101-7352; 49 U.S.C.
60502; 49 App. U.S.C. 1-85.

64.In §347.1, remove and reserve
paragraph (b), remove the last two
sentences of paragraph (c), and
paragraph (a) is revised to read as
follows:

§347.1 Material to support request for
newly established or changed property
account depreciation studies.

(a) Means of filing. Filing of a request
for new or changed property account
depreciation rates must be made
pursuant to part 347 and must be
consistent with §§341.1 and 341.2 of
this chapter.

* * * * *

PART 348—OIL PIPELINE
APPLICATIONS FOR MARKET POWER
DETERMINATIONS

65. The authority citation for part 348
continues to read as follows:

Authority: 42 U.S.C. 7101-7352; 49 U.S.C.
60502; 49 App. U.S.C. 1-85.

66. In § 348.2, paragraphs (a) and (c)
are revised to read as follows:

§348.2 Procedures.

(a) A carrier must file in the manner
provided by §§341.1 and § 341.2 of this
chapter. A carrier must submit with its
application any request for privileged
treatment of documents and information
under § 388.112 of this chapter and a
proposed form of protective agreement.
In the event the carrier requests
privileged treatment under § 388.112 of
this chapter, it must file in the manner

provided by § 388.122(b)(2) of this
chapter.
* * * * *

(c) A letter of transmittal must
describe the market-based rate filing,
including an identification of each rate
that would be market-based, and the
pertinent tariffs, state if a waiver is
being requested and specify the statute,
section, subsection, regulation, policy or
order requested to be waived. Letters of
transmittal must be certified pursuant to
§341.1(b).

* * * * *

PART 375—THE COMMISSION

67. The authority citation for part 375
continues to read as follows:

Authority: 5 U.S.C. 551-557; 15 U.S.C.
717-717w, 3301-3432; 16 U.S.C. 791-825r,
2601-2645; 42 U.S.C. 7101-7352.

68. In § 375.307, paragraphs (i)(5),
(n)(1), and (o) are removed and reserved,
and paragraph (k)(5) is added to read as
follows:

§375.307 Delegations to the Director of
the Office of Markets, Tariffs and Rates.
* * * * *

(k] * % %

(5) Take appropriate action on
motions to withdraw tariff filings filed
under parts 35 and 154 of this chapter.

* * * * *

PART 385—RULES OF PRACTICE AND
PROCEDURE

69. The authority citation for part 385
continues to read as follows:

Authority: 5 U.S.C. 551-557; 15 U.S.C.
717-717z, 3301-3432; 16 U.S.C. 791a—825r,
2601-2645; 28 U.S.C. 2461; 31 U.S.C. 3701,
9701; 42 U.S.C. 7101-7352; 49 U.S.C. 60502;
49 App. U.S.C. 1-85 (1988).

§385.203 [Amended]

70. Amend § 385.203 as follows:

a. In paragraph (a)(1), remove the
reference to “symbols” and add in its
place “information”.

b. In paragraph (a)(4) the reference to
“sheets” is revised to read ‘“‘sections”.

71. In § 385.215, paragraph (a)(2) is
amended to add a first sentence to read
as follows:

§385.215 Amendment of pleadings and
tariff or rate filings (Rule 215).

(a] * * %

(2) A tariff or rate filing may be
amended or modified only as provided
in the regulations governing such
filings. * * *

* * * * *

72.1In § 385.216, paragraph (a) is
redesignated as paragraph (a)(1) and
paragraph (a)(2) is added to read as
follows:

§385.216 Withdrawal of pleadings and
tariff or rate filings (Rule 216).

(a) Filing. (1) * * *

(2) A tariff or rate filing may be
withdrawn only as provided in the
regulations governing such filings. The
procedures provided in this section do
not apply to withdrawals of tariff or rate
filings.

* * * * *

§385.217 [Amended]

73.In § 385.217 (d)(1)(iii), the
reference to “sheets’ is revised to read
“sections”’.

74. Section 385.2011 is amended as
follows:

a. Paragraphs (b)(4) and (b)(5) are
removed.

b. In paragraph (c)(1), the word
“schedule” is revised to read ‘“‘schedule,
tariff”.

c. Paragraphs (b)(1), (c)(3), and (d)(1)
are revised to read as follows:

§385.2011 Procedures for filing on
electronic media (Rule 2011).
* * * * *

(b) * % %
(1) All tariff and rate filings required
by this chapter to be submitted

electronically.
* * * * *

(C) * Kk %

(3) With the exception of the Form
Nos. 1, 2, 2—A and 6, and the tariff and
rate filings required to be submitted
electronically, the electronic filing must
be accompanied by the traditional

prescribed number of paper copies.
* * * * *

(d)(1) Where to file. The electronic
media must be submitted according to
the electronic filing instructions
applicable to each filing. Electronic files
submitted on media such as diskettes or
CD Roms, as well as paper copies when
applicable, and accompanying cover
letter must be submitted to: Office of the
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

* * * * *
[FR Doc. 04-16478 Filed 7—22-04; 8:45 am)]
BILLING CODE 6717-01-P
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ACTION: Proposed rule.

SUMMARY: The MMS is proposing to
amend the existing regulations
governing the valuation of gas for
royalty purposes produced from Federal
leases. The current regulations became
effective on March 1, 1988, and were
amended in relevant respects in 1996
and 1998.

In continuing to evaluate the
effectiveness and efficiency of its rules,
MMS has identified certain issues that
warrant proposal and public comment.
These issues primarily concern
calculation of transportation costs
(including the allowed rate of return in
calculation of actual transportation costs
in non-arm’s-length transportation
arrangements, and further specific
itemization of allowable and non-
allowable costs), revision or
simplification of certain provisions, and
changes necessitated by judicial
decisions in subsequent litigation. The
MMS is proposing some changes to be
consistent with analogous provisions of
the recently-amended Federal crude oil
valuation rule.

DATES: Comments must be submitted on
or before September 21, 2004.

ADDRESSES: Address your comments,
suggestions, or objections regarding this
proposed rule to:

By regular U.S. Mail. Minerals
Management Service, Minerals Revenue
Management, Chief of Staff, P.O. Box
25165, MS 302B2, Denver, Golorado
80225-0165; or

By overnight mail or courier. Minerals
Management Service, Minerals Revenue
Management, Building 85, Room A-614,
Denver Federal Center, Denver,
Colorado 80225; or

By e-mail. mrm.comments@mms.gov.
Please submit Internet comments as an
ASCII file and avoid the use of special
characters and any form of encryption.
Also, please include “Attn: RIN 1010—
ADO05” and your name and return
address in your Internet message. If you
do not receive a confirmation that we
have received your Internet message,
call the contact person listed below.

FOR FURTHER INFORMATION CONTACT:
Sharron L. Gebhardt, Lead Regulatory
Specialist, Minerals Revenue
Management, MMS, telephone (303)
231-3211, fax (303) 231-3781, or e-mail
sharron.gebhardt@mms.gov. The
principal authors of this rule are
Geoffrey Heath of the Office of the
Solicitor and Larry E. Cobb and Susan
Lupinski of Minerals Revenue
Management, MMS, Department of the
Interior.

SUPPLEMENTARY INFORMATION:

I. Background

The MMS is proposing to amend the
existing regulations at 30 CFR 206.150
et seq. governing the valuation of gas for
royalty purposes produced from Federal
leases. The MMS conducted four public
workshops from April 23 through May
1, 2003, in Denver, Colorado;
Albuquerque, New Mexico; Houston,
Texas; and Washington, DC. At those
workshops, MMS asked for discussion
regarding, among other things, royalty
treatment of non-arm’s-length
dispositions (including possible use of
New York Mercantile Exchange
(NYMEX) prices or spot market index
prices in place of the current
“benchmarks” for valuing gas not sold
under arm’s-length contracts), greater
specificity regarding allowable
transportation costs, the rate of return
used in calculating actual transportation
costs, and the royalty effect of sales
under joint operating agreements. After
considering the input from these
workshops, MMS is proposing these
amendments in an effort to improve the
current rule. The amendments proposed
do not alter the basic structure or
underlying principles of the current
rule.

II. Explanation of Proposed
Amendments

Comments at the workshops on major
valuation issues—such as using spot
market index prices or NYMEX prices to
value gas not sold under arm’s-length
contracts, treatment of affiliate resales,
and joint operating agreements—were in
some cases somewhat sparse, and in
other cases quite polarized. Due to the
disparity of comments and concerns
expressed at the workshops about
publicly available spot market prices for
natural gas, we have decided that we are
not ready to propose new rules on some
of these issues at this time. The MMS is
continuing to evaluate these issues but
will not address them in this proposed
rule. For future consideration, we
request current public comment on (1)
whether publicly available spot market
prices for natural gas are reliable and
representative of market value of natural
gas and should be considered by MMS
as a means of valuing natural gas
production that is not sold at arm’s-
length and, if so, (2) how should these
spot market prices be adjusted for
location differences between the index
pricing point and the lease.

On other matters, however, comments
indicated that proposed changes were
appropriate. For example, MMS adopted
a final rule amending the Federal crude
oil royalty valuation regulations that
became effective in June 2000. 65 FR

10422. Some of these proposed changes
for the gas valuation rules would
conform to what MMS adopted for
crude oil in June 2000. In addition,
there are certain issues, on which MMS
did not specifically request comments at
the workshops, for which proposed
changes are appropriate, particularly in
light of both recent judicial decisions
and the recently-amended Federal crude
oil valuation rule (69 FR 24959, May 5,
2004). This proposal addresses issues in
the latter categories.

The explanation of the proposed
changes will proceed in order according
to the section number in the current rule
(30 CFR part 206 subpart D) for which
amendment(s) are proposed.

A. Section 206.150—Purpose and Scope

The MMS is proposing to amend
§206.150(b) by separating it into
subparagraphs and adding a new
subparagraph (3). The new
subparagraph (3) would provide that if
a written agreement between the lessee
and the MMS Director establishes a
production valuation method for any
lease that MMS expects at least would
approximate the value otherwise
established under this subpart, the
written agreement will govern to the
extent of any inconsistency with the
regulations. This provision is intended
to provide flexibility to both MMS and
the lessee in those few unusual
circumstances where a separate written
agreement is reached, while at the same
time maintaining the integrity of the
regulations. As noted, any such
agreement also must at least
approximate the royalty value for the
production that would apply under
these regulations.

This proposed amendment is
identical to 30 CFR 206.100(d) in the
Federal crude oil valuation rule
amended in June 2000. The MMS has
used the provision in the crude oil
regulation to address a few
unexpectedly difficult royalty valuation
problems. The MMS believes that if this
option is useful to lessees and the MMS
Director in the context of crude oil
royalty valuation, it likewise should be
available for gas valuation.

B. Section 206.151—Definitions

The MMS proposes to add a
definition of the term “affiliate” and
revise the definition of the term “arm’s-
length contract” to be identical to the
June 2000 Federal crude oil valuation
rule and to conform the gas valuation
rule with the D.C. Circuit’s holding in
National Mining Association v.
Department of the Interior, 177 F.3d 1
(D.C. Cir. 1999). As in the 2000 Federal
crude oil rule, MMS is proposing to
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define the term “‘affiliate” separately
from the term “arm’s-length contract.”
We believe this clarifies and simplifies
the definitions and should promote
better understanding of both “arm’s-
length contract” and “affiliate.” For a
full explanation of the reasons for this
proposed change to the definitions, see
the discussion in the preamble to the
June 2000 final crude oil valuation rule
at 65 FR 14022, at 14039-14040 (Mar.
15, 2000).

The MMS also proposes to revise the
definition of “transportation
allowance,” which is part of the term
“allowance.” In the 1988 rule, the term
“transportation allowance” (within the
term “‘allowance”) was defined as
follows:

Transportation allowance means an
allowance for the reasonable, actual costs
incurred by the lessee for moving
unprocessed gas, residue gas, or gas plant
products to a point of sale or point of
delivery off the lease, unit area,
communitized area, or away from a
processing plant, excluding gathering, or an
approved or MMS-initially accepted
deduction for costs of such transportation,
determined pursuant to this subpart.

30 CFR 206.151 (1988-1995). In 1996,
the definition was changed to the
current definition, which reads as
follows:

Transportation allowance means an
allowance for the cost of moving royalty
bearing substances (identifiable, measurable
oil and gas, including gas that is not in need
of initial separation) from the point at which
it is first identifiable and measurable to the
sales point or other point where value is
established under this subpart.

30 CFR 206.151 (1996-2003)
(promulgated at 61 FR 5448, at 5464
(Feb. 12, 1996)). The principal purpose
of the 1996 rulemaking was to eliminate
various form filing requirements in
connection with transportation and
processing allowances for Federal
leases, and, in that connection, to
separate the valuation rules applicable
to Indian leases from the rules
applicable to Federal leases. 61 FR at
5448. The only statement in the
preamble to the 1996 rule regarding the
definition of ““allowance’ was as
follows:

Allowance. We changed the definition to
remove any implication of a forms filing
requirement, or of having to seek MMS

approval prior to claiming an allowance on
Form MMS-2014.

61 FR at 5451. While this reason may be
relevant to eliminating the words “or an
approved or MMS-initially accepted
deduction for costs of such
transportation” in the 1988 rule’s
definition, it has no apparent relevance
to the other changes in the wording of

the definition, for which no explanation
at all was given in the preamble.

Indeed, the proposed rule, published
on August 7, 1995, at 60 FR at 40127,
did not even propose a change to the
definition of ““allowance” or of
“transportation allowance” at all. Nor
did it ask for comments on the
allowance definitions.

The only reference to the language
promulgated in 1996 in any previous
Federal Register notice was in a
November 6, 1995 proposed rule (60 FR
at 56007). That proposal grew out of
discussions with States and industry
regarding possible major changes in gas
valuation methodology. The November
1995 proposal was not related to the
changes in the allowance form filing
requirements, and was not part of the
origins of the February 1996 final rule.
The November 1995 proposed rule
included a number of interrelated
changes. One of them was a change in
the definition of “transportation
allowance” that was identical to the
language found in the February 1996
final rule on allowance form filing
requirements. The November 1995
proposed rule was never finalized, and
MMS formally withdrew it on April 22,
1997 (62 FR at 19536).

There is no explanation in the
preamble to the February 1996 final
rulemaking of why or how the
definition from the unrelated November
1995 proposal found its way into the
February 1996 final rule on allowance
form filing requirements. There is no
indication in any of the Federal Register
notices in connection with the February
1996 final rulemaking of any intent to
change the definition of “transportation
allowance.” Nor did the February 1996
final rule include any other provisions
from the unrelated November 1995
proposal, including provisions that were
related to the definition of
“transportation allowance” in that
proposal. The 1996 change in the
wording of the definition appears to
have been an inadvertent clerical
mistake. In practice, both industry and
MMS have continued to conduct
business since 1996 on the basis that the
substantive definition of “transportation
allowance” has remained unchanged.
That practice and course of conduct
correctly reflect the underlying intent of
the existing rules.

To correct any ambiguity, MMS is
proposing to amend the definition of
“transportation allowance” to be
consistent with the June 2000 Federal
crude oil valuation rule, with necessary
changes in wording to apply it in the gas
context. The proposed definition reads
as follows:

Transportation allowance means an
allowance for the reasonable, actual costs of
moving unprocessed gas, residue gas, or gas
plant products to a point of sale or delivery
off the lease, unit area, or communitized area,
or away from a processing plant. The
transportation allowance does not include
gathering costs.

This proposed change also returns the
definition to being substantively the
same as the original 1988 rule’s
definition.

Finally, MMS proposes to add the
word “actual”” before the word “costs”
in the definition of “processing
allowance.” The February 1996 final
rule on allowance form filing
requirements deleted that word with no
explanation. The proposed change
restores the pre-1996 wording and
makes the wording of this definition
consistent with wording of other
allowance definitions. MMS does not
intend to change the meaning of the
term ‘“‘processing allowance” in any
respect.

C. Section 206.157—Determination of
Transportation Allowances

The MMS is proposing a number of
changes and technical corrections to
this section. First, MMS proposes to
change the allowed rate of return in
§206.157(b)(2)(v) used in calculating
transportation costs for non-arm’s-
length transportation arrangements.
Under § 206.157(b)(2), the lessee has a
choice of two methods for calculating
transportation costs. The first method
allows the lessee to use its operating
and maintenance expenses, overhead,
depreciation, and a rate of return on its
undepreciated capital investment.
Under the second method, the lessee
may use its operating and maintenance
expenses, overhead, and a rate of return
on its initial investment. The MMS
proposes to change the allowable rate of
return used in both of these calculation
methods.

The rate of return in the current
§206.157(b)(2) is the industrial rate
associated with the Standard and Poor’s
BBB rating. The MMS believed that this
rate represented an intermediate rate
fairly reflective of the industry’s overall
cost of money necessary to construct
transportation facilities (principally
through debt financing). The MMS
proposes to increase that rate to 1.3
times the rate associated with the BBB
rating.

The reason for proposing this rate is
a recent MMS, Offshore Minerals
Management, Economics Division study
of gas pipeline costs of capital. The
study examined Energy Information
Administration (EIA) published returns
on investment for 2000-2001 for firms
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engaged in the pipeline business, which
is one indicator of the cost of capital.
The MMS study also examined cost of
capital data for gas pipelines and
distributors published by Ibbotson for
the first quarter of 2003. The EIA data
indicated that the average rate of return
for firms in the pipeline business
approximated the BBB rate, and that
most pipelines have a BBB rating for
their debt capital. The Ibbotson data
showed a cost of capital range for gas
pipelines and distributors between 1.1
times BBB and 1.5 times BBB. (The
MMS study also discusses a recent
American Petroleum Institute (API)
research paper that took the approach
that a weighted average cost of debt and
equity represents the true cost of capital
for non-independent pipelines. The API
paper finds a ratio of weighted average
cost of capital to the BBB bond rate of
between 1.6 and 1.8. However, the API
paper appears to be based on the
weighted average cost of capital for the
oil production industry as opposed to
the gas pipeline industry.)

Based on the assumptions underlying
the Ibbotson range of findings that
MMS’s study believed were most
accurate, it found 1.3 times BBB to be
the most appropriate. The MMS
therefore is proposing this rate. This is
also the rate that MMS adopted in its
recently-amended Federal crude oil
valuation rule (69 FR 24959, May 5,
2004). The MMS seeks comments
regarding the proper rate of return and
supporting data and analysis.

The MMS recognizes that some
industry commenters in three of the
workshops recommended that the same
rate of return that applies in non-arm’s-
length transportation cost calculations
also should apply in non-arm’s-length
processing cost calculations. The
processing cost regulations at 30 CFR
206.159(b)(2)(v) also allow for a rate of
return equal to the Standard & Poor’s
BBB bond rate. However, MMS is not
proposing a change in the rate of return
for non-arm’s-length processing cost
calculations at this time because the
MMS study did not extend to gas
processing plant costs. The MMS
welcomes comments, data, and analysis
on that issue. If MMS obtains sufficient
information and data through the
comment process to support a change, it
may change the rate of return used in
non-arm’s-length processing cost
calculations in the final rule.

The MMS proposes to rewrite
§206.157(b)(5). This provision allows
lessees to apply for an exception to the
requirement to calculate actual costs in
non-arm’s-length transportation
situations if the lessee has a tariff
approved by the Federal Energy

Regulatory Commission (FERC) or a
State regulatory agency. The provision
as currently written then adds a number
of conditions that are difficult to
interpret. The MMS’s experience has
been that these conditions have been
difficult to apply and are burdensome
on the lessees. (For example, the lessee
must calculate actual costs before it can
claim the exception from the
requirement to calculate actual costs
under some circumstances (i.e., if there
are no arm’s-length transportation
charges to use for comparison, and if no
FERC or state regulatory agency cost
analysis exists, and if FERC or the state
regulatory agency declines to investigate
after a timely MMS objection).) The
underlying concept that the current
provision is meant to embody is that if
a regulatory agency has either
adjudicated a particular tariff for a
transportation system (to resolve an
objection to the tariff as filed) or has
analyzed the tariff (if there is no
objection filed) and found it to be a just
and reasonable rate, the lessee should be
able to use it as the basis for its
transportation allowance as long as the
tariff rate is still consistent with actual
market conditions. The current wording,
however, does not necessarily
accomplish this objective.

The MMS proposes to simplify
§206.157(b)(5) by rewriting it as follows:

You may apply for an exception from the
requirement to compute actual costs under
paragraphs (b)(1) through (b)(4) of this
section.

(i) The MMS will grant the exception if (A)
the transportation system has a tariff
approved by the Federal Energy Regulatory
Commission (FERC) or a state regulatory
agency that FERC or the state regulatory
agency has either adjudicated or specifically
analyzed, and (B) third parties are actually
paying prices under the tariff to transport gas
on the system under arm’s-length
transportation contracts.

(i) If MMS approves the exception, you
must calculate your transportation allowance
for each production month based on the
volume-weighted average of the rates paid by
the third parties under arm’s-length
transportation contracts during that
production month. If during any production
month there are no prices paid under the
tariff by third parties to transport gas on the
system under arm’s-length transportation
contracts, you may use the volume-weighted
average of the rates paid by third parties
under arm’s-length transportation contracts
in the most recent preceding production
month in which third parties paid such rates,
for up to two successive production months.

(iii) You may use the exception under this
paragraph if the tariff remains in effect and
no more than two production months have
elapsed since third parties paid prices under
the tariff to transport gas on the system under
arm’s-length transportation contracts.

Under this proposal, if a transportation
system with which the lessee is
affiliated has an approved tariff that has
been either adjudicated or specifically
analyzed, and if there are currently
arm’s-length shippers on that system,
then the lessee would not have to
calculate actual costs. But the allowance
would not necessarily be the maximum
tariff rate. Instead, it would be the
volume-weighted average of the arm’s-
length rates charged to the non-affiliated
shippers. This would avoid the
potential for the lessee to claim a
transportation allowance that exceeds
the market transportation rates actually
charged to arm’s-length shippers.

The proposed provision also covers
situations (which MMS anticipates
would be rare) in which there is a short
gap of one or two production months in
which there are no arm’s-length prices
paid by third parties to transport gas on
the system. Such a situation might arise
if there were very few arm’s-length
third-party shippers, and the third party
shippers temporarily were without
contracts to sell their gas. In that event,
the proposed rule would allow the
lessee to use the volume-weighted
average of the rates paid by third parties
under arm’s-length transportation
contracts in the most recent preceding
production month in which third
parties paid such rates, for up to two
successive production months, during
the “gap” period. If there are no arm’s-
length transportation rates charged to
unaffiliated shippers for more than two
successive production months, the
lessee would not be able to use the
exception and would have to calculate
actual costs. Similarly, the lessee would
have to calculate actual costs if the tariff
expires.

Further, the mere filing of a tariff with
FERC or a State regulatory agency is not
sufficient for a lessee to invoke the
exception. The tariff must either be
adjudicated, or, if no party files an
objection to a filed tariff, it must be
specifically analyzed by either FERC or
the State regulatory agency.

The MMS also proposes to amend
§206.157(c) in several respects. First,
the proposal would eliminate the
requirement that the lessee report its
transportation allowance using a
separate line entry on the Form MMS—
2014. That requirement is no longer
relevant because the Form MMS-2014
has been revised. While the
transportation allowance is still
reported in a discrete field, it is not
strictly on a separate line from
associated sales transaction data. The
proposal would revise the regulation
accordingly.
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Second, the wording of the proposed
new paragraph (c) would make it
consistent with the analogous
provisions of the June 2000 Federal
crude oil valuation rule at §§206.114
and 206.115.

Third, the proposed rule would add
new paragraphs (c)(1)(iii) and (c)(2)(v) to
expressly clarify that allowances that
were in effect when the 1988 valuation
rule became effective and that were
“grandfathered” under the former
§§206.157(c)(1)(v) and 206.157(c)(2)(v)
have been terminated. Paragraphs
(c)(1)(v) and (c)(2)(v) were removed by
the February 1996 rule discussed above.
See 61 FR at 5451. Because of the very
limited explanation for that removal and
the fact that removal of these clauses
was not specifically mentioned in the
August 1995 proposed rule, disputes
have arisen regarding the continued
validity after March 1996 of pre-1988
allowances that had continued in effect
under the “grandfathering” provisions.
The MMS reaffirms its view that the
pre-1988 allowances were terminated
effective March 1, 1996, when the
“grandfathering” provisions were
removed. But regardless of the outcome
of disputes as to the continued validity
of “grandfathered” allowances between
1996 and the present, MMS proposes to
specifically clarify that lessees may not
use such allowances prospectively.

The proposed rule also would amend
§206.157(f), which identifies allowable
costs in determining transportation
allowances, in three respects. One
proposed change would conform the
rule with recent judicial precedent. The
other two proposed amendments are
analogous to the recently-amended
Federal crude oil valuation rule (69 FR
24959, May 5, 2004).

First, MMS proposes to amend
206.157(f)(1) regarding firm demand
charges (sometimes called reservation
fees). The current rule provides:

Firm demand charges paid to pipelines.
You must limit the allowable costs for firm
demand charges to the applicable rate per
MMBtu multiplied by the actual volumes
transported. You may not include any losses
incurred for previously purchased but
unused firm capacity. You also may not
include any gains associated with releasing
firm capacity. If you receive a payment or
credit from the pipeline for penalty refunds,
rate case refunds, or other reasons, you must
reduce the firm demand charge claimed on
the Form MMS-2014. You must modify the
Form MMS-2014 by the amount received or
credited for the affected reporting period;

The rule thus prohibits lessees from
deducting unused firm demand charges.
Section 206.157(f) was promulgated
as part of a rule amendment published

on December 16, 1997 (62 FR 65762)

(effective February 1, 1998). The 1998
rule amendment specified which of the
various costs addressed in and itemized
under FERC Order 636 either were
deductible or nondeductible in
calculating transportation allowances.
The producing industry challenged the
rule in Independent Petroleum
Association of America et al. v.
Armstrong, Nos. 1:98CV00531 and
1:98CV00631 (D.D.C.). The primary
issue in the litigation was the lessee’s
duty to market production at no cost to
the lessor, which the rule formally
codified at 30 CFR 206.152(i) and
206.153(i). But among the other
provisions that the producing industry
challenged was the prohibition against
deducting unused firm demand charges
in §206.157(£)(1).

In IPAA v. Armstrong, the district
court initially declared the entire rule
unlawful. 91 F. Supp. 2d 117, 130
(D.D.C. 2000). On April 10, 2000, the
Federal Government moved to alter or
amend the judgment under Rule 59(e),
Fed. R. Civ.P. Among other things, the
Government explained:

The Court’s Order and Final Judgment
states that 30 CFR 206.157(f)(1) (Federal
leases) and 206.177(f)(1) (Indian leases) are
invalidated without further clarification.
These sections of the challenged rule allow
so-called “firm demand” charges—charges
that shippers pay to pipelines to reserve
pipeline capacity—to be deducted as
transportation costs, but limit the
deductibility of these costs to the costs
incurred for the actual volumes transported.

In limiting the deductibility of these costs
to the actual volumes transported, these
provisions correspondingly provide that
lessees may not take into account in
calculating the allowance ‘“‘any gains
associated with releasing firm capacity”—
i.e., selling unused firm capacity to other
producer-shippers. In other words, both the
cost of unused firm capacity and revenues
derived from selling unused firm capacity are
disregarded under the rule and are irrelevant
in calculating the allowance.

However, the rule does require lessees to
reduce the firm demand charge claimed as a
transportation allowance by the amount of
any payment or credit received from the
pipeline. Id. This ensures that, if a lessee in
the end pays less than the cost originally
paid for transportation and used in
calculating the allowance originally reported,
the lessee will reduce the earlier
transportation cost to prevent the allowance
of a deduction for transportation costs which
it has not actually paid to the pipeline.2

In their briefs in this case, Plaintiffs
challenged MMS’ refusal to allow the costs
of unused firm capacity as a transportation
cost deduction. At pages 24—25 of the Court’s

2JPAA challenges that principle at pp. 41-43 of
its original brief, but the Court’s Opinion contains
no discussion of this issue. Defendants thus infer
that the Court did not mean to invalidate this
provision of the cited paragraphs.

Opinion, the Court seems to indicate some
belief that disallowance of unused firm
demand charges was arbitrary, but there was
no further discussion of this provision in the
Opinion. The Order and Final Judgment then
stated only that the cited paragraphs were
invalid.

Consequently, it appears to Defendants that
the Court intended to declare 30 CFR
206.157(f)(1) and 206.177(f)(1) unlawful only
with regard to that portion of the regulations
which disallows a deduction for unused
capacity, and not with regard to those
additional provisions discussed above. But
invalidating the disallowance of unused firm
demand charges (and therefore allowing
lessees to deduct them as part of
transportation costs) necessarily affects the
other provisions of these paragraphs.
Accordingly, Defendants seek clarification
from the Court.

Before the Court’s decision here, when
unused firm demand charges were
disallowed, there correspondingly was no
consequence for the allowance calculation if
the lessee sold all or part of its unused firm
capacity. If lessees now may deduct unused
firm demand charges, and report
transportation allowances on that basis, it
necessarily follows that if a lessee sells
unused firm capacity, it must reduce the
reported allowance and pay the resulting
royalties due. This necessarily follows from
the gross proceeds rule. If a lessee initially
reported a transportation allowance in an
amount greater than its ultimate
transportation costs, it must amend its
royalty reports and pay the additional
royalties.

For these reasons, the attached proposed
amended judgment both clarifies which
portions of these paragraphs have been held
invalid and requires lessees to amend their
reports and pay additional royalties if they
sell firm capacity the costs of which
previously had been included in a reported
allowance.

Defendants’ Motion to Alter or Amend
the Judgment, April 10, 2000, at 4-6. On
September 1, 2000 (2000 U.S. Dist.
LEXIS 22478), the Court granted the
motion to alter or amend, and entered
an Amended Order that read in relevant
part as follows:

The court hereby declares that the
following regulations are unlawful and of no
force or effect:

* * * * *

2. Those provisions of 30 CFR 206.157(f)(1)
and 206.177(f)(1) to the extent that they limit
allowable costs for firm demand charges in
determining transportation allowances to the
applicable rate per MMBtu multiplied by the
actual volumes transported; however, to the
extent that a lessee sells unused firm
capacity, and if the cost of that unused firm
capacity was included in a previously
reported transportation allowance, the lessee
must amend its royalty reports to reduce the
transportation allowance by the revenue
derived from the sale of the firm capacity,
and pay any resulting royalty and late
payment interest due.
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Amended Order and Final Judgment,
September 1, 2000, at 1-2.

The Government appealed the district
court’s decision. In Independent
Petroleum Association of America v.
DeWitt, 279 F.3d 1036 (D.C. Cir. 2002),
cert. denied, U.S. ,123 8. Ct. 869
(2003), the Court of Appeals for the
District of Columbia Circuit reversed the
district court on the principal issue in
the litigation, the lessee’s duty to market
production at no cost to the lessor, and
upheld the rule generally. However,
with respect to firm demand charges,
the D.C. Circuit held:

“Unused” firm demand charges. Shippers
of natural gas may choose among different
degrees of assurance that space will be
available for their shipments, paying
(naturally) for extra security. By paying a
firm demand charge (an upfront reservation
fee), they secure a guaranteed amount of
continuously available pipeline capacity;
when they actually ship, they incur a
“commodity charge” for the transport itself.
The reservation fee, however, is
nonrefundable—the cost of any reserved
capacity that a lessee ultimately cannot use
will be lost unless it is able to resell the
capacity. (Recall that the district court
amended the summary judgment order, at the
behest of the government, to provide for a
credit to the government in the event of such
resales.) In contrast, with “interruptible”
service, shippers pay no reservation fee, but
their access to pipeline capacity is subject to
the changing needs of other, higher priority
customers (i.e., those who pay for firm
demand). Producers claim that the unused
firm demand charges are part of their actual
transportation costs, and thus should be
deductible.

In defense of its contrary view, Interior
said only that it does “not consider the
amount paid for unused capacity as a
transportation cost,” Final Rule, 62 FR at
65757/1, not revealing to what category such
expenses did belong. In its opening brief, it
quotes its prior assertion and declares that
the district court must be reversed because it
“offered no cogent reason for rejecting this
distinction.” Interior Br. at 43. But Interior
has offered no “distinction” at all, only an
unusually raw ipse dixit. On its face, it is
hard to see how money paid for assurance of
secure transportation is not “for
transportation”’; the cost of freight insurance
looks like a shipping expense, for example,
even if the goods arrive without difficulty
and the premium therefore goes ‘“unused.”
And Interior makes no suggestion that
producers have incurred such fees
extravagantly—an extravagance that seems
unlikely, as under the ordinary % lease the
producer would bear 7 of the loss. Further,
under the crediting arrangement provided by
the district court order, the government will
share in any recovery of ‘“unused” charge, a
recovery that producers have strong
incentives to pursue. While some reason may
lurk behind the government’s position, it has
offered none, and we have no basis for
sustaining its conclusion. See, e.g., Motor
Vehicle Manufacturers Ass’n., Inc. v. State

Farm Mut. Auto Ins. Co., 463 U.S. 29, 43
(1983).

The judgment of the district court is
reversed on all issues except for its ruling on
unused firm demand charges, which we
affirm.

279 F.3d at 1042—-1043.

The MMS therefore proposes to
amend 30 CFR 206.157(f)(1) to conform
with the D.C. Circuit’s decision, so as to
allow lessees to deduct unused firm
demand charges, and to provide for
reduction of previously reported
transportation allowances in the event
the lessee sells unused firm capacity
after including it as part of that
previously reported allowance. The
proposed amended provision would
read:

(1) Firm demand charges paid to pipelines.
You may deduct firm demand charges or
capacity reservation fees paid to a pipeline,
including charges or fees for unused firm
capacity that you have not sold before you
report your allowance. If you receive a
payment from any party for release or sale of
firm capacity after reporting a transportation
allowance that included the cost of that
unused firm capacity, or if you receive a
payment or credit from the pipeline for
penalty refunds, rate case refunds, or other
reasons, you must reduce the firm demand
charge claimed on the Form MMS-2014 by
the amount of that payment. You must
modify the Form MMS-2014 by the amount
received or credited for the affected reporting
period, and pay any resulting royalty and late
payment interest due;

(2) L *.

Second, MMS proposes to amend
§206.157(f)(7), addressing actual and
theoretical line losses. The current rule
prohibits deduction of both actual and
theoretical line losses under non-arm’s-
length transportation arrangements
unless the allowance is based on a
FERC- or State regulatory-approved
tariff. In the recently-amended Federal
crude oil valuation rule (69 FR 24959,
May 5, 2004), MMS allowed actual, but
not theoretical, line losses under non-
arm’s-length transportation
arrangements. As MMS explained in the
preamble to that final rule, MMS
believes that actual line losses properly
may be regarded as a cost of moving
production. In addition, if there is a line
gain, the lessee must reduce its
transportation allowance accordingly. In
a non-arm’s-length situation, however, a
charge for theoretical line losses would
be artificial and would not be an actual
cost to the lessee. While a lessee may
have to pay an amount to a pipeline
operator for theoretical line losses as
part of an arm’s-length tariff, in a non-
arm’s-length situation, line losses, like
other costs, should be limited to actual
costs incurred. (However, if a non-
arm’s-length transportation allowance is

based on a FERC- or State regulatory-
approved tariff that includes a payment
for theoretical line losses, that cost
would be allowed, as the current rule
already provides.)

The MMS also proposes to amend
§206.157(f) by adding a new paragraph
(f)(10) to allow lessees to deduct the
costs of securing a letter of credit or
other surety that the pipeline requires a
shipper to maintain under an arm’s-
length contract. The MMS recently-
amended Federal crude oil valuation
rule (69 FR 24959, May 5, 2004) allows
this cost in arm’s-length situations. The
MMS believes that this is a cost that the
lessee must incur to obtain the
pipeline’s transportation service, and
therefore is a cost of moving the gas.
These costs may include only the costs
currently allocable to production from
the Federal lease. In non-arm’s-length
situations, MMS expects that requiring
a letter of credit from an affiliated
producer is unnecessary and that the
corporate organization ordinarily would
avoid incurring the costs of the
premium necessary for the letter of
credit. MMS therefore believes it
inappropriate to allow such a
deduction.

A surety may take any of several
forms—for example, a letter of credit, a
bond, or a cash deposit on which a
pipeline may draw in the event of
nonpayment of transportation charges.
To illustrate the principle that the costs
may include only the costs of surety that
are allocable to the Federal lease or
leases, assume hypothetically that you
make a cash deposit of 2 months of the
expected transportation charges (assume
$50,000), and transport 100,000 MMBtu
per month, of which 75,000 MMBtu are
produced from a Federal lease. You
would calculate the cost of the cash
deposit in this example as follows:

(i) Calculate the monthly rate of
return representing your cost of capital
in making the cash deposit. In this
example, if the Standard and Poor’s BBB
rating is 8 percent, the allowable annual
rate would be 1.3 X .08 = .104. Divide
the annual rate by 12 to obtain a
monthly rate. The allowable monthly
rate therefore would be .104/12 =
.008667.

(ii) Multiply that monthly rate of
return by the amount of the deposit
($50,000) to get the monthly cost, which
would be $50,000 x .008667 = $433.33.

(iii) Then multiply that result by the
proportion of total production that is
produced from the Federal lease to
calculate the share of that amount
applicable to the Federal lease. In this
example, the proportion of production
applicable to the Federal lease is 75,000
MMBtu/100,000 MMBtu = %4. So you
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could include in your transportation
costs $433.33 X .75 = $325 as an
allowable transportation cost for as long
as the $50,000 is on deposit (and the
other factors remain unchanged).

The expense of a letter of credit or
other surety would be treated similarly.
If you pay a bank $5,000 as a non-
refundable fee for a letter of credit, you
could include the proportion allocable
to Federal production in the month that
fee is paid (and then never again), or
you may calculate a monthly cost of that
$5,000 (similar to calculating the cost of
the cash deposit) and include that
monthly cost as part of the
transportation allowance reported each
month for the life of the transportation
contract. The MMS welcomes comments
on whether these are reasonable ways to
calculate the actual costs of sureties that
pipelines require from shippers.

The MMS seeks comments regarding
whether these various costs should be
allowed, and whether there are other
costs directly attributable to the
transportation of gas that should be
included in the final rule.

Finally, MMS proposes to amend
§206.157(g) to add new paragraphs
(g)(5), (g)(6), and (g)(7), and to
redesignate the current paragraph (g)(5)
as paragraph (g)(8), to further specify
other costs that are not allowable in
determining transportation allowances.
These nonallowable costs include:

¢ Fees paid to brokers. This includes
fees paid to parties who arrange
marketing or transportation, if such fees
are separately identified from
aggregator/marketer fees. The MMS
believes such fees are marketing costs
and are not actual costs of
transportation.

¢ Fees paid to scheduling service
providers. This includes fees paid to
parties who provide scheduling
services, if such fees are separately
identified from aggregator/marketer fees.
The MMS believes that these costs are
marketing or administrative costs that
lessees must bear at their own expense
and are not actual costs of
transportation.

¢ Internal costs, including salaries
and related costs, rent/space costs,
office equipment costs, legal fees, and
other costs to schedule, nominate, and
account for sale or movement of
production. These costs never have been
deductible, and MMS proposes to
expressly reaffirm this principle for
clarity.

The recently-amended Federal crude
oil valuation rule (69 FR 24959, May 5,
2004) identifies these costs as non-
deductible, and the proposal here would
make the two rules consistent.

The proposed paragraph (g)(8),
addressing ‘“‘other nonallowable costs,”
is the current paragraph (g)(5)
renumbered.

The MMS does not believe that any of
the above-described costs are incurred
as part of the process of physically
moving gas. The MMS seeks comments
on whether any of these costs should be
deductible.

III. Procedural Matters
1. Public Comment Policy

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours and on
our Internet site at www.mrm.mms.gov.
Individual respondents may request that
we withhold their home address from
the rulemaking record, which we will
honor to the extent allowable by law.
There also may be circumstances in
which we would withhold from the
rulemaking record a respondent’s
identity, as allowable by law. If you
wish us to withhold your name and/or
address, you must state this
prominently at the beginning of your
comments. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

2. Summary Cost and Royalty Impact
Data

Summarized below are the estimated
costs and benefits of the proposed rule
to all potentially affected groups:
Industry, the Federal Government, and
State and local governments. The costs
and the royalty collection impacts, are
segregated into two categories—those
that would accrue in the first year after
the proposed rule becomes effective and
those that would accrue on a continuing
basis each year thereafter. Of the five
proposed changes that have cost
impacts, four will result in royalty
decreases for industry, States, and
MMS. One change will result in a
royalty increase. The net impact of the
five changes will result in an expected
overall royalty decrease of $6,916,000,
as itemized below.

A. Industry

(1) Net decrease in royalties—
Allowable transportation deduction for
unused firm demand charges. Under
this proposed rule, industry would be
allowed to deduct the portion of firm
demand charges it paid “arm’s-length”
to a pipeline, but did not use. Currently,

industry may deduct only the firm
demand rate per MMBtu applied to the
actual volume transported. Therefore,
calculating the estimated royalty
decrease would be accomplished by
determining the total firm demand
charges paid to a pipeline and then
determining the portion of capacity that
is unused. For example, if the lessee
ships only 80 percent of the firm
capacity it paid for, then it would be
able to deduct an additional 20 percent
of the total firm demand charges paid.
For estimating the annual royalty
decrease of this provision of the
proposed rule, the following data and
assumptions are used:

The total transportation allowances
deducted by Federal lessees from gas
royalties for FY 2002 were
approximately $103,789,000. While
MMS does not maintain data or request
information regarding the percentage of
transportation allowances that fall
under either the arm’s-length or non-
arm’s-length category, we believe that
gas, unlike oil, is typically transported
through interstate pipelines not owned
by the lessee. Therefore, we estimate
that 75 percent of all gas transportation
allowances are arm’s-length. We also
made the following two assumptions:
(1) On average, firm demand charges
account for less than 20 percent of
arm’s-length transportation payments
made by Federal lessees to transport gas
away from the lease to a sales point
(because of their steep cost and level of
service, firm demand charges are
predominantly paid to pipelines by
local distribution companies to
guarantee delivery of gas to retail
customers), and (2) the amount of
unused capacity is 25 percent (although
capacity utilization can vary widely
from pipe to pipe and from time to time,
minimum volumes of gas flowing
through an interstate pipeline are
typ